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Preface

 
This sixth edition appears only five years after the fifth, reflecting the rapid pace of developments in this burgeoning field. Our goal has been to reflect these new developments, both legal and empirical. We have refined the strong points of the prior edition. Chapter 1 provides a broad overview of the dispute resolution landscape, followed by chapters with a thorough exploration of each of the primary processes (negotiation, mediation, and arbitration). The mediation practice, fairness/quality, and confidentiality issues have expanded, so we divided them into separate chapters in this edition. We augmented the coverage of mediation from an advocate’s standpoint in a new Chapter 6. In Chapter 7, we updated the rapidly changing world of arbitration, including five new Supreme Court arbitration cases and numerous questions discussing the possible impact of these cases. Next comes a chapter that deals with some hybrids and that challenges the reader to assimilate and apply the information learned to a variety of settings, ranging from representing parties in mediation to designing effective systems for resolving disputes. The justice system context provides both encouragement and constraints, and we examine these in Chapter 9. We omitted chapters dealing with other special contexts for types of disputes in favor of distributing most of that material throughout the remaining chapters. A concluding chapter focuses on the future of ADR from a policy perspective, and responds to a question that our students frequently ask: “Can I earn a living in ADR?”
We have also expanded the number of simulations and questions because of our conviction that these represent excellent ways for students to gain an understanding of the various processes. A number of the simulations are keyed to available videotapes, so that students can first do the simulations themselves and then see how they are handled by experienced dispute resolvers—a sequence that we have found particularly instructive.
There are various ways in which this book can be employed in teaching ADR. It can be used in a basic course—first, by looking to the text and excerpts as a basis for a conceptual discussion of the legal and policy issues. A second approach would be to organize class discussion around the questions that are sprinkled through each chapter. Quite obviously, these two approaches can be combined.
A considerably different approach looks to the book as background reading for simulations. Such simulations are used to acquaint the student with various dispute resolution processes by having the student watch or engage in the simulations as, for example, a negotiator, a mediator, or an arbitrator. This approach, too, can be combined with any of the others. The Teacher’s Manual contains our suggestions for various ways of presenting such a basic overview course.
Of course, the book can also be used for more specialized offerings, such as an advanced seminar in conflict resolution.
We begin each chapter with an introductory note designed to orient the student to the main themes of the text and excerpts that follow. The excerpts have been selected from what we view as the most interesting and important materials in each area of dispute resolution; they are supplemented by extensive Notes and comments.
In general, footnotes and other references have been omitted from the excerpts; footnotes that have not been omitted retain their original numbering. Our own footnotes are indicated by asterisks. Most chapters also contain a series of questions designed to raise some of the important issues suggested by the materials and conclude with a list of references. Included in these lists are the books and articles cited in the chapter, as well as materials that we recommend for additional reading. Items from which excerpts are drawn are not necessarily included in these lists. A cumulative compendium of references is found in the back of the book.
We have followed standard conventions in the use of ellipses. In excerpts that use an outline format, we have not included ellipses where an interruption of the numbered or lettered sequence of material indicates an omission.
This book is primarily intended for law students and lawyers. We hope that others will also find it useful, but it seems important to stress that is not intended as a book on the philosophical or sociological aspects of conflict. Others have performed this task far better than we could.
We gratefully acknowledge the receipt of funding for the work that led to this book from the Ohio State University Moritz College of Law.
We also wish to record our appreciation to the many people who have provided valuable assistance, most particularly Craig McEwen, Roselle Wissler, Elizabeth Keefe Ward, Courter Shimeall, Carol Peirano, Susan Williams, Jennifer Herman, Jon Franz, Jason Blake, Megan Fulcher, Jeanne M. Brett, Melissa Cryder, and Nate Mealey. In addition, we are especially grateful to John Devins, Kathy Langone, Troy Froebe, and their Aspen colleagues without whom this book would not have appeared when it did. Last but not least, we want to acknowledge our gratitude to the countless students who have helped to sharpen our thinking about ADR.
S.B.G.
F.E.A.S.
N.H.R.
S.R.C.
June 2012
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Chapter 1

Disputing Procedures
A. THE PROCESSES
The most common form of dispute resolution is negotiation. Compared to processes using neutral “third parties,” negotiation has the advantage of allowing the parties themselves to control the process and the solution. If the parties cannot settle the dispute themselves and bring in a third party, they cede some control over the process but not necessarily over the solution. In fact, a critical distinguishing factor among the third-party processes is whether the neutral has power to impose a solution or simply to assist the disputants in arriving at their own solution. The most common example of the latter is mediation; the former is commonly called adjudication, whether performed by a court or by a private adjudicator known as an arbitrator.
Elements of these three primary processes—negotiation, mediation, and adjudication—have been combined in a number of ways in a rich variety of “hybrid” dispute resolution processes. For example, an adjudication-like presentation of proofs and arguments is combined with negotiation in the minitrial; arbitration is combined with court adjudication in a procedure known as rent-a-judge or private judging; and mediation is combined with arbitration in med-arb. Other well-known hybrid processes are the ombudsman (which involves a mediator-investigator), the neutral expert, the early neutral evaluator, and the summary jury trial. Some characteristics of these processes are summarized in Table 1-1 and Table 1-2. Further details concerning these hybrids are discussed in Chapter 8.
Distinguishing among the processes is more complex than this simple description suggests, however, because of variations in application. For example, although parties to mediation usually control the outcome, they may lose some of that control if the mediator is authorized to make a recommendation to the court in the event of impasse.
Moreover, control over outcome is only one significant criterion for differentiating among third-party processes. Others distinguish among processes on the basis of whether the parties, as opposed to only their lawyers, participate in a significant way (cf. Rifkin and Sawyer, 1982; Lind et al., 1990). They point to the positive impact of the parties’ participation on their satisfaction with their experience in the justice system.
Another cut at differentiating various processes appears in Ury, Brett, and Goldberg (1988), a book that opened up the new field of dispute system design—ways of analyzing and providing a systematic mechanism for dealing with a stream of disputes in a particular setting (e.g., employer-employee disputes, disputes between a manufacturer and a supplier under a long-term contract, or disputes between contractors and sub-contractors on a construction site). (See Chapter 8 for further discussion of this topic.)
Table 1-1
“Primary” Dispute Resolution Processes

Table 1-2
“Hybrid” Dispute Resolution Processes

Ury, Brett, and Goldberg (1988) distinguish among processes based on whether the aim is to reconcile the disputants’ underlying interests, determine who is right, or determine who is more powerful. Reconciling interests typically occurs during negotiation and mediation, and involves “probing for deep-seated concerns, devising creative solutions and making trade-offs” (id. 6). The prototypical rights-focused procedure is adjudication. Power procedures include strikes, wars, and “power-based negotiation, typified by an exchange of threats” (id. 8). Ury, Brett, and Goldberg suggest that dispute resolution designers might juxtapose various kinds of processes but should keep in mind that, “in general, reconciling interests is less costly than determining who is right, which in turn is less costly than determining who is more powerful” (id. 15).
B. SOURCES AND GOALS OF THE ALTERNATIVE DISPUTE RESOLUTION MOVEMENT
The broad-based advocacy over the past three decades for increased use of mediation, arbitration, and related processes is often called the alternative dispute resolution movement. These movement years merit study because the issues raised by institutionalization of dispute resolution processes have their roots in the hopes of ADR movement supporters and in the early critiques of their aspirations.*
Even before there was an ADR movement, methods other than litigation were used for resolving disputes. Some claims were not “voiced” at all for fear of alienating the offender, and those that were raised often were resolved by a host of indigenous mechanisms such as the ward boss, the village priest, and the family friend (Felstiner et al., 1980-1981). Even if a case was ultimately filed in court, it was likely to be resolved by a process other than litigation.
Negotiation has long been the most popular method for resolving differences—even after the filing of litigation. In fact, only about 1 percent of the civil cases filed in U.S. courts are disposed of by trial and another portion (historically about a fifth) by some sort of pretrial adjudication (http://www.uscourts.gov/Statistics.aspx: C4; Galanter, 2004: 459; Kritzer, 1986). Arbitration has been used throughout the world for centuries, and its use has been favored by law in most American jurisdictions for more than 60 years. Mediation by respected community members was a central means of conflict management in small-scale societies across the world and commonplace in this country within cohesive immigrant or religious groups as early as colonial New England (Auerbach, 1983; Merry and Milner, 1993; Nader and Todd, 1978). Professional mediators came on the scene for collective bargaining disputes in a few settings early in the century and more broadly in the 1940s (Aaron et al., 1977). In addition, as long as 50 years ago, a few courts encouraged use of mediation (calling it “conciliation”) in minor criminal or family disputes (Galanter, 1986).
Interest increased substantially in the 1970s in what were called for the first time “alternative” methods of dispute resolution, a reference to the use of these processes in place of litigation. Different proponents of ADR sought to achieve different goals, not all of which were consistent. One part of the movement, responding to the civil rights strife of the 1960s and 1970s, saw ADR as a means of bringing together different racial groups. At approximately the same time, the courts became involved in ADR. At the 1976 Pound Conference, leading jurists and lawyers expressed concern about increased expense and delay for parties in a crowded justice system (Levin and Wheeler, 1979). A task force resulting from the conference was intrigued with Professor Frank Sander’s vision of a court that was not simply a courthouse but a dispute resolution center where the grievant, with the aid of a screening clerk, would be directed to the process (or sequence of processes) most appropriate to a particular type of case (Sander, 1976). The task force recommended public funding of pilot programs using mediation and arbitration, and the American Bar Association’s new committee on dispute resolution encouraged creation of three model “multidoor courthouses” (Levin and Wheeler, 1979; Ray, 1985).
While courts and litigators focused on a variety of dispute resolution processes to reduce the courts’ and parties’ costs, other ADR advocates saw mediation as a means to serve different interests. They wrote longingly about “warmer” ways of disputing (Smith, 1978) in informal tribal “moots” or neighborhood elder conciliations (Nader and Todd, 1978; Danzig, 1973). Commentators expressed hope that expanded use of informal methods would result in resolutions more suited to the parties’ needs, reduced reliance on laws and lawyers, rebirth of local communities, transformation of long-term relationships, and relief for nonparties affected by conflict, such as the children of divorcing couples (cf. Shonholtz, 1984; Merry and Milner, 1993; Bush and Folger, 2005).
Reflecting these goals, the San Francisco Community Boards program was launched in 1976 to strengthen urban neighborhood ties and find an alternative to the public justice system. Eschewing the courts, lawyers, and adversarial process, the Boards program developed a mediation program and a widely acclaimed training program for volunteer mediators. However, researchers found no evidence that the Boards program achieved the desired neighborhood changes. Further, even with a $500,000 annual budget, the Boards mediated only around 100 cases per year (Merry and Milner, 1993).
In the late 1970s applicants for funding of dispute resolution programs followed the time-honored method of announcing that all these aims—from reducing caseloads to strengthening communities—could be accomplished through their efforts. Not surprisingly, only a few years after the establishment of the first “neighborhood justice centers” offering mediation of criminal and small civil disputes, researchers announced that only a portion of their goals had been realized. The parties found mediation less expensive and were satisfied with its fairness, but few people took advantage of mediation services, thus producing no significant effects on court caseloads or savings in public funds (Cook, Roehl, and Sheppard, 1980; Tomasic, 1982).
With a recognition that all hopes could not be realized in each program, the late 1980s were characterized by efforts to establish priorities among the sometimes competing justifications for dispute resolution:
 
    •  To lower court caseloads and expenses,
    •  To reduce the parties’ expenses and time,
    •  To provide speedy settlement of those disputes that were disruptive of the community or the lives of the parties’ families,
    •  To improve public satisfaction with the justice system,
    •  To encourage resolutions that were suited to the parties’ needs,
    •  To increase voluntary compliance with resolutions,
    •  To restore the influence of neighborhood and community values and the cohesiveness of communities,
    •  To provide accessible forums to people with disputes, and
    •  To teach the public to try more effective processes than violence or litigation for settling disputes.
 
Differences in priorities among these justifications led some, for example, to favor local neighborhood-based dispute resolution programs over court-run programs, to advocate funding for mediation over processes that resembled trials for similar disputes, or to favor free dispute resolution services over services for a fee. These differing weights assigned to various values persist, leading to arguments over the shape of current public policy toward dispute resolution.
In the 1980s, client groups began their own advocacy. The insurance industry funded experiments to reduce the parties’ litigation expenses. Corporate counsel supported efforts by the nonprofit CPR Institute for Dispute Resolution (now renamed the International Institute of Conflict Prevention and Resolution) to institutionalize dispute resolution practices among businesses and their lawyers. These efforts placed high priority on the needs of the parties themselves, their access to faster and less costly resolutions, and procedures less disruptive of business relationships. The period produced increased use of private adjudicators, such as arbitrators and retired judges, and experimentation with a “minitrial” process and mediation in a business context.
Another development of the 1980s was the emergence of commentary critical of the ADR movement. Yale law professor Owen Fiss led the charge with allegations that the justice system would suffer as the result of publicly supported settlement facilitation:
     [The courts’] job is not to maximize the ends of private parties, nor simply to secure the peace, but to explicate and give force to the values embodied in authoritative texts such as the Constitution and statutes: to interpret those values and to bring reality into accord with them. This duty is not discharged when the parties settle (Fiss, 1984).
In addition to this commentary, social scientists and legal scholars began to report research that challenged every premise of the movement’s call for public support. Was there truly a “litigation crisis” (Galanter, 1983; Daniels, 1984)? Did ADR processes merely provide more hospitable procedures or did they change outcomes (Greatbatch and Dingwall, 1989)? Did “community” mediation programs have any impact on the host neighborhood (Merry and Milner, 1993)? Were there cost savings or reductions in court delay as the result of ADR (Esser, 1989)*? Were civil trials “vanishing” (Galanter, 2004)? Critics of the movement argued that the burden of persuasion should be on those advocating change to demonstrate that the gains in terms of the courts, community, parties, and quality of life exceeded the harm they forewarned for the justice system.
During this period, lawmakers who supported ADR added statutory provisions to ensure the fairness of ADR outcomes; to provide guidelines for excluding certain cases from dispute resolution programs, including those involving important public policies; and to require evaluation of the programs as a prerequisite to future funding (see Chapter 4).
As the 1990s came to an end, the focus of statutes and commentary shifted from experimentation to institutionalization. For example, in the Alternative Dispute Resolution Act of 1998, Congress directed every federal district court to establish its own ADR program by local rule, and required the litigants in each case to consider the use of ADR at an appropriate stage in the litigation. State court systems, too, have been increasingly insisting that parties participate in various pre-adjudication processes. Sophisticated business clients are also demanding greater use of ADR. Pressure from these two critical sources—the courts and the clients—is forcing the legal profession to learn new tools that will equip it better to handle the increasing number and complexity of disputes in the years ahead.
As the new century began, efforts were launched to establish consensus regarding competing goals for public policy related to mediation. One prominent initiative produced the Uniform Mediation Act (Appendix E), which creates a privilege against disclosure of mediation communications in trials and other legal proceedings—intended to encourage the use of mediation and candor within it. At the same time, the Act tempers the impulse to support mediation with measures designed to protect the parties from certain pressures to settle or efforts to mislead them. The Act also recognizes the need for the use of evidence from mediation within the justice system. Though Uniform Mediation Act enactments have now reached 11 jurisdictions, it is still too early to predict whether this, or various other standards initiatives (see Appendices F and G), will produce consensus on the right public policy path among competing goals for mediation and among varied views regarding the appropriate relationship between mediation and the justice system.
C. APPLICATIONS
In addition to their use in such traditional areas as business and the family, dispute resolution processes have been used, at least on an experimental basis, in toxic tort, farmer-lender, and doctor-patient—in fact, for almost every kind of dispute.
As a result, lawyering increasingly calls for expertise in dispute resolution. Lawyers negotiating business contracts now consider clauses requiring participation in a range of dispute resolution processes, not simply arbitration, for disputes arising under the contract. In other contexts, lawyers help their clients design appropriate processes. They also represent clients or act as neutrals within these processes.
Enthusiasm for dispute resolution has led to changes in court procedures. For example, the District of Columbia Superior Court “multidoor” staff recommends cases for different dispute resolution procedural tracks, and in other jurisdictions judges are authorized to refer cases to dispute resolution processes. In a number of states, mediation has become the initial court procedure for contested child custody and visitation cases. Appellate parties and their lawyers are sometimes called by court officials for telephonic mediation. The Hawaii Supreme Court reaches beyond court dockets, providing mediators for public policy disputes not yet in litigation.
Dispute resolution processes have also become part of administrative practice. In 1990, Congress passed two statutes designed to increase the use of ADR by federal agencies—the Administrative Dispute Resolution Act, which explicitly authorizes and encourages administrative agencies to use a wide variety of ADR techniques, and the Negotiated Rulemaking Act, similarly authorizing and encouraging the agencies to use negotiated rulemaking in lieu of traditional adversarial rulemaking under the Administrative Procedure Act (see Chapter 8).* In 1991, President Bush issued Executive Order 12778, which suggested that ADR can contribute to the prompt, fair, and efficient resolution of claims for and against the government. This Order was followed by one issued by President Clinton (No. 12988) in 1996, which went further and urged government counsel to make reasonable attempts to resolve a dispute through the use of ADR before proceeding to trial. It also provided for suitable ADR training of litigation counsel. In May 1998, President Clinton established an interagency committee to facilitate agency use of ADR techniques. Under state legislation, agency dispute resolution procedures are often specially designed for particular categories of cases.
Dispute resolution processes are thriving as well outside the legal system. Hundreds of schools now have peer mediation programs, some stationing “fuss buster” mediators on playgrounds to handle arguments. The number of independent nonprofit dispute resolution programs, mostly serving pro se parties, grew dramatically during the last 25 years. Traditional dispute resolution providers, such as the nonprofit American Arbitration Association and a number of religious institutions, have watched their caseloads expand in recent years, and many new providers—some of them for-profit—have appeared. In areas of traditional use of dispute resolution, the participants have tried new methods (see Stipanowich, 2004: 873; Galanter, 2004: 515). For instance, grievance mediation, in which mediation and advisory arbitration are provided in a single procedure, has been successfully used in place of conventional labor arbitration.
These dispute resolution efforts outside the legal system are sometimes stimulated by changes in law, thus presenting policy issues of particular interest to lawyers. In New York, for example, hospitals are required by law to provide mediation for arguments over orders not to resuscitate a patient (N.Y. Public Health Law §2972).
In the past decade, other nations have significantly developed both court-connected mediation and online mediation. In Europe, the impetus seemed to be European Union pressures for nations to establish both for cross-border disputes (EU Directive 2008/52/EC; Regulation 861/2007/EC of the European Parliament and of the Council of 11 July 2007; Commission Recommendation No. 2001/310 of 4 April 2001, 2001 O.J. (L 109)), but some of the nations developed the processes for internal disputes as well. In 2010, the United Nations Commission on International Trade Law began drafting procedures for a world online dispute resolution system for small cross-border consumer disputes (http://www.uncitral.org/uncitral/commission/working_groups/3Online_Dispute_Resolution.html). The expectations of those engaged in both commercial and consumer contacts across borders with the United States seems likely to be another force encouraging expansion of dispute resolution in the courts and online in the United States.
It is difficult to gauge the effects of these new applications of dispute resolution on the practice of law, the justice system, and the pattern of disputing (Bush, 1989; Florida State Symposium Issue, 1991; Fordham Law Review Symposium Issue, 2009). One development that seems to hold promise for fundamental change in all these contexts has been the renewed interest in negotiation as the principal means of dispute resolution, evidenced by the innovative research and theory included in the next chapter and by the development of such techniques as “collaborative lawyering” (Chapter 8), where a lawyer limits his or her services to forms of dispute resolution other than litigation. Also encouraging is the growth in negotiation and other dispute resolution courses in professional schools and elsewhere (http://adr.uoregon.edu/aba/; ABA, 2000; Florida Law Review, 1998). Another notable development underscoring the growing professionalization of the dispute resolution field is the greater attention now paid to ethical issues. Although it is still too soon to tell, these developments may improve the practice of negotiation such that more disputes will be resolved by negotiation with less need for third-party involvement. As ensuing chapters point out, third-party involvement, however well-intentioned and designed, creates problems that are not present when a dispute is resolved exclusively by the involved parties.
D. CONCERNS
The institutionalization of dispute resolution processes is occurring rapidly, so there is often little time to reflect on the serious issues raised by the changes. As you study dispute resolution processes, consider the following questions:
 
    •  If the alternatives to adjudication have all the advantages claimed for them, why are they not more widely used? Are there aspects of the legal system that deter the use of alternatives? Or does the lack of demand for alternatives demonstrate that the alternatives movement is primarily a result of self-interest on the part of dispute resolution providers rather than an expression of the need for alternative dispute resolution processes?
    •  Apart from the promise of monetary savings for the parties and courts, what are the benefits of settlement for the parties and for the public system?
    •  Is there a danger that mediation, with its emphasis on accommodation and compromise, will deter large-scale structural changes in political and societal institutions that only court adjudication can accomplish, and that it will thus serve the interests of the powerful against the disadvantaged?
    •  Is there an adequate empirical basis for the claimed advantages of the dispute resolution processes? How, for example, can one adequately measure the asserted advantages of mediation over adjudication? Is it possible to develop a sophisticated cost-benefit analysis of alternative processes?
    •  Can we develop a satisfactory taxonomy of dispute resolution processes, matching disputes to appropriate dispute resolution processes?
    •  Is there a danger that in our preoccupation with finding the “appropriate” dispute resolution process we will lose sight of the need for fair outcomes?
    •  Can the alternatives movement survive success? If dispute resolution processes become widely used, will they suffer from the woes common to other heavily used institutions—increasing costs and delays, bureaucratization, and perfunctory performance?
    •  If the courts refer parties to private dispute resolution practitioners, how can they assure a high quality of service? Should there be regulation of the practice of dispute resolution similar to that of the practice of law? Will regulation hasten the bureaucratization of dispute resolution? In such cases of court referral to private providers, who should pay for the service—the court or the disputants? Will this new source of income for private providers threaten the integrity of the referral process?
    •  Is there a risk that the wealthy will desert the courts if the courts encourage wealthy litigants to hire private dispute resolvers?
    •  If public funds are insufficient to fund dispute resolution services for all kinds of cases, what kinds of cases should receive the highest priority? For example, should highest priority be given to those cases in which the court is most likely to realize savings? Those in which the litigation disrupts the lives of others than the parties? Those in which the parties have continuing relationships?
    •  In light of the prominent place of the courts and the fact that they provide litigation services for a nominal fee, should the courts integrate a wide variety of dispute resolution services into processes they offer? If so, how should this be done?
    •  Should courts enforce mandatory arbitration agreements between consumers and businesses or employers and employees when the employee or customer must agree to arbitration as a condition of employment or doing business, and when the agreement bars the employee or customer from enforcing his/her rights in court? What if enforcing the agreements prevents the consumer or employee from participating in a class process either in arbitration or court?
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Chapter 2

Negotiation
A. INTRODUCTION
Negotiation—communication for the purpose of persuasion—is the preeminent mode of dispute resolution. Rarely would a prudent lawyer take a case to trial—or to any third-party ADR procedure—without at least trying to negotiate a settlement. Negotiation is also the means by which, absent a dispute, we seek to arrange future relationships—deal making.
Because the two types of negotiation, deal making and dispute settlement, have much in common, most scholarship treats the two interchangeably. We will do the same, drawing distinctions between them only as their underlying purpose—to negotiate a deal or to resolve a dispute—requires.
In their book, Getting Disputes Resolved, which provides the first excerpt in this chapter, William Ury, Jeanne Brett, and Stephen Goldberg assert that in seeking to resolve a dispute negotiators can focus on interests (the things they want or care about), rights (independent standards with perceived legitimacy, such as law or contract), or power (the capacity to force someone to do something he would not otherwise do). They recognize that the dynamic of the negotiation may require a negotiator to move from one focus to another during a negotiation, but contend that an interest-based approach is preferable, both because it has the greatest likelihood of leading to a mutually advantageous agreement and because it imposes the fewest relational and financial costs.
The interest-based approach to negotiation is also at the core of Fisher, Ury, and Patton’s Getting to Yes. An interest-based approach, according to the authors, can increase the resources available for the parties to divide among them, a phenomenon often described as “expanding the pie.” We summarize the core principles of Getting to Yes, as well as how those principles fit with the interests, rights, and power approach of Getting Disputes Resolved.
Getting to Yes has not been without critics. Among the most forceful of the criticisms has been leveled by James White, who asserts in The Pros and Cons of “Getting to Yes” that the interest-based approach of Getting to Yes ignores that aspect of bargaining which consists of dividing the pie, even if expanded. White is particularly critical of the Getting to Yes advice to insist on the use of objective criteria, a criticism countered by Fisher, Ury, and Patton in an excerpt from Getting to Yes.
Whatever the advantages of an interest-based approach to negotiation, and we believe them to be many, there is no denying that many negotiators focus solely on rights and/or power in the belief that by doing so they will achieve better results for themselves. Additionally, as White points out, even an expanded pie must be divided, a process in which parties rely on their rights or power to claim the largest share of the pie. The tension between moves to create value by focusing on interests and moves to claim value by focusing on rights or power is the subject of the excerpt from The Manager as Negotiator, by David Lax and James Sebenius.
Tactical advice on successfully claiming value in negotiations is contained in an excerpt from Howard Raiffa’s The Art and Science of Negotiation, followed by an article by Michael Meltsner and Philip Schrag setting out bargaining tactics of which they are careful to assert the efficacy, but not necessarily the propriety. This, in turn, is followed by an excerpt from Getting Past No, in which William Ury offers tactical advice for dealing with a “tough” negotiator of the type described by Meltsner and Schrag.
A tactical issue of particular concern for lawyers and their clients is whether the client will be better served by having the lawyer represent the client in negotiations, whether the client should negotiate for himself, or whether both should be at the negotiating table. That issue is treated by Jeffrey Rubin and Frank Sander in When Should We Use Agents? Direct vs. Representative Negotiations.
As suggested in the preceding paragraph, negotiations are not always one on one. At times, one or both parties may be represented by a negotiation team (team negotiations). At other times, there are more than two parties involved in the negotiations (multiparty negotiations). We draw on Jeanne Brett, Ray Friedman, and Kristin Behfar, How to Manage Your Negotiating Team, for advice in dealing with team negotiations, and on Leigh Thompson, The Heart and Mind of the Negotiator, and Lawrence Susskind, Robert Mnookin, Lukasz Rozdeiczer, and Boyd Fuller, What We Have Learned About Teaching Multiparty Negotiation for advice on multiparty negotiations.
The ethical obligations of the attorney in negotiation, touched on in the Rubin and Sander article referred to above, are more fully explored in James White’s well-known article, Machiavelli and the Bar: Ethical Limitations on Lying in Negotiation. This article is followed by those portions of the ABA Model Rules of Professional Conduct that deal with lying in negotiation, and by G. Richard Shell’s article, When Is It Legal to Lie in Negotiations?
Success in negotiation is not solely a function of the negotiator’s strategic approach and tactical skill in carrying out that strategy, but is also influenced by the emotions generated in the interaction between the negotiators. Dealing with both real and feigned emotions is the subject of the next excerpt, drawn from social psychologist Leigh Thompson’s The Mind and Heart of the Negotiator. An emotional issue of particular concern to interest-based negotiators is the extent to which expressions of empathy concerning the interests of the other negotiator will be taken as signs of weakness and will encourage the other negotiator to engage in claiming tactics. This issue is treated by Robert Mnookin, Scott Peppett, and Andrew Tulumello in The Tension Between Empathy and Assertiveness.
While the face-to-face interaction of negotiators may both exacerbate existing emotional issues and create new ones, the absence of face-to-face interaction in electronic negotiation raises its own set of issues, discussed by Janice Nadler and Donna Shestowsky in Negotiation, Information Technology, and the Problem of the Faceless Other.
The strategic, tactical, ethical, and emotional aspects of negotiation treated to this point are based upon research and reflection concerning negotiation in the United States. To what extent is this advice valid when a U.S. negotiator interacts with a negotiator from another country, as is increasingly common in the globalized economy of the twenty-first century? This is the subject of an article by Jeffrey Rubin and Frank Sander, Culture, Negotiation, and the Eye of the Beholder, and of an essay by Jeanne Brett, drawn from her recent book, Negotiating Globally. As Rubin and Sander point out, negotiation cultures differ within nations, not just between them, making this inquiry valuable as well for those who negotiate domestically.1 We conclude the chapter on a note that is both sobering and hopeful. Sobering because, as Robert Mnookin points out in his article, Why Negotiations Fail: An Exploration of Barriers to the Resolution of Conflict, negotiators sometimes fail—because of barriers to agreement that Professor Mnookin analyzes—to reach agreement, even though there are a number of potential agreements that would serve the interests of both parties. The hopeful note, however, as the article also points out, is that there are steps that a mediator can take to overcome some of the barriers to the resolution of conflict. Professor Mnookin’s article thus serves also as a transition to Chapter 3, which deals with mediation.
B. STRATEGY AND TACTICS
    W. URY, J. BRETT, AND S. GOLDBERG, GETTING DISPUTES RESOLVED

    Jossey-Bass (1988); Program on Negotiation at Harvard Law School 3-19 (1993)
THREE APPROACHES TO RESOLVING DISPUTES
INTERESTS, RIGHTS, AND POWER
A dispute begins when one person (or organization) makes a claim or demand on another who rejects it. The claim may arise from a perceived injury or from a need or aspiration.… To resolve a dispute means to turn opposed positions—the claim and its rejection—into a single outcome.
In a dispute, people have certain interests at stake. Moreover, certain relevant standards or rights exist as guideposts toward a fair outcome. In addition, a certain balance of power exists between the parties. Interests, rights, and power then are three basic elements of any dispute. In resolving a dispute, the parties may choose to focus their attention on one or more of these basic factors. They may seek to (1) reconcile their underlying interests, (2) determine who is right, and/or (3) determine who is more powerful.
    Reconciling Interests
Interests are needs, desires, concerns, fears—the things one cares about or wants. They underlie people’s positions—the tangible items they say they want. A husband and wife quarrel about whether to spend money for a new car. The husband’s underlying interest may not be the money or the car but the desire to impress his friends; the wife’s interest may be transportation. The director of sales for an electronics company gets into a dispute with the director of manufacturing over the number of TV models to produce. The director of sales wants to produce more models. Her interest is in selling TV sets; more models mean more choice for consumers and hence increased sales. The director of manufacturing wants to produce fewer models. His interest is in decreasing manufacturing costs; more models mean higher costs.
Reconciling such interests is not easy. It involves probing for deep-seated concerns, devising creative solutions, and making trade-offs and concessions where interests are opposed. The most common procedure for doing this is negotiation, the act of back-and-forth communication intended to reach agreement.… Another interests-based procedure is mediation, in which a third party assists the disputants in reaching agreement.
By no means do all negotiations (or mediations) focus on reconciling interests. Some negotiations focus on determining who is right, such as when two lawyers argue about whose case has the greater merit. Other negotiations focus on determining who is more powerful, such as when quarreling neighbors or nations exchange threats and counter threats. Often negotiations involve a mix of all three—some attempts to satisfy interests, some discussion of rights, and some references to relative power. Negotiations that focus primarily on interests we call “interests-based,” in contrast to “rights-based” and “power-based” negotiations. Another term for interests-based negotiation is problem-solving negotiation, so called because it involves treating a dispute as a mutual problem to be solved by the parties.…
    Determining Who Is Right
Another way to resolve disputes is to rely on some independent standard with perceived legitimacy or fairness to determine who is right. As a shorthand for such independent standards, we use the term rights. Some rights are formalized in law or contract. Other rights are socially accepted standards of behavior, such as reciprocity, precedent, equality, and seniority.…
Rights are rarely clear. There are often different—and sometimes contradictory—standards that apply. Reaching agreement on rights, where the outcome will determine who gets what, can often be difficult, frequently leading the parties to turn to a third party to determine who is right. The prototypical rights procedure is adjudication (court or arbitration), in which disputants present evidence and arguments to a neutral third party who has the power to hand down a binding decision.…
    Determining Who Is More Powerful
A third way to resolve a dispute is on the basis of power. We define power, somewhat narrowly, as the ability to coerce someone to do something he would not otherwise do. Exercising power typically means imposing costs on the other side or threatening to do so.…
Determining who is the more powerful party without a decisive and potentially destructive power contest is difficult because power is ultimately a matter of perceptions. Despite objective indicators of power, such as financial resources, parties’ perceptions of their own and each other’s power often do not coincide. Moreover, each side’s perception of the other’s power may fail to take into account the possibility that the other will invest greater resources in the contest than expected out of fear that a change in the perceived distribution of power will affect the outcomes of future disputes.
    Interrelationship Among Interests, Rights, and Power
The relationship among interests, rights, and power can be pictured as a circle within a circle within a circle (as in Figure 1). The innermost circle represents interests; the middle, rights; and the outer, power. The reconciliation of interests takes place within the context of the parties’ rights and power. The likely outcome of a dispute if taken to court or to a strike, for instance, helps define the bargaining range within which a resolution can be found. Similarly, the determination of rights takes place within the context of power. One party, for instance, may win a judgment in court, but unless the judgment can be enforced, the dispute will continue. Thus, in the process of resolving a dispute, the focus may shift from interests to rights to power and back again.

Figure 1
Interrelationship Among Interests, Rights, and Power
    Lumping It and Avoidance
Not all disputes end with a resolution. Often one or more parties simply decide to withdraw from the dispute. Withdrawal takes two forms. One party may decide to “lump it,” dropping her claim or giving in to the other’s claim because she believes pursuing the dispute is not in her interest, or because she concludes she does not have the power to resolve it to her satisfaction.… A second form of withdrawal is avoidance. One party (or both) may decide to withdraw from the relationship, or at least to curtail it significantly. Examples of avoidance include quitting the organization, divorce, leaving the neighborhood, and staying out of the other person’s way.…
WHICH APPROACH IS “BEST”?
Interests versus Rights or Power. A focus on interests can resolve the problem underlying the dispute more effectively than can a focus on rights or power. An example is a grievance filed against a mine foreman for doing work that contractually only a miner is authorized to do. Often the real problem is something else—a miner who feels unfairly assigned to an unpleasant task may file a grievance to strike back at his foreman. Clearly, focusing on what the contract says about foremen working will not deal with this underlying problem. Nor will striking to protest foremen working. But if the foreman and miner can negotiate about the miner’s future work tasks, the dispute may be resolved to the satisfaction of both.
Just as an interests-based approach can help uncover hidden problems, it can help the parties identify which issues are of greater concern to one than to the other. By trading off issues of lesser concern for those of greater concern, both parties can gain from the resolution of the dispute. Consider, for example, a union and employer negotiating over two issues: additional vacation time and flexibility of work assignments. Although the union does not like the idea of assignment flexibility, its clear priority is additional vacation. Although the employer does not like the idea of additional vacation, it cares more about gaining flexibility in assigning work. An agreement that gives the union the vacation days it seeks and the employer flexibility in making work assignments would likely be satisfactory to both. Such joint gain is more likely to be realized if the parties focus on each side’s interests. Focusing on who is right, as in litigation, or on who is more powerful, as in a strike, usually leaves at least one party perceiving itself as the loser.
Reconciling interests thus tends to generate a higher level of mutual satisfaction with outcomes than determining rights or power. If the parties are more satisfied, their relationship benefits, and the dispute is less likely to recur. Determining who is right or who is more powerful, with the emphasis on winning and losing, typically makes the relationship more adversarial and strained. Moreover, the loser frequently does not give up, but appeals to a higher court or plots revenge. To be sure, reconciling interests can sometimes take a long time, especially when there are many parties to the dispute. Generally, however, these costs pale in comparison with the transaction costs of rights and power contests such as trials, hostile corporate takeovers, or wars.
In sum, focusing on interests, compared to focusing on rights or power, tends to produce higher satisfaction with outcomes, better working relationships and less recurrence, and may also incur lower transaction costs. As a rough generalization, then, an interests approach is less costly than a rights or power approach.2
[The authors conclude that “[n]ot all disputes can be—or should be—resolved by reconciling interests. Rights and power procedures can sometimes accomplish what interests-based procedures cannot. The problem is that rights and power procedures are often used where they are not necessary. A procedure that should be the last resort too often becomes the first resort.” Based on this conclusion, the authors propose that parties who are in—or about to enter into—a relationship in which disputes are likely, design a dispute resolution system in which most disputes are resolved through reconciling interests, some through determining who is right, and the fewest through determining who is more powerful. Some examples of dispute resolution systems and the challenges involved in designing them are treated in Chapter 5.]

In Getting to Yes, Fisher, Ury, and Patton set out an approach to negotiation that they describe as “principled” negotiation. The basic elements of this approach are as follows:
 
    1. Separate the people from the problem. The negotiators should attack the problem, not each other. Telling the other negotiator that he is stupid for making a certain proposal is unlikely to move the negotiation toward agreement.
    2. Focus on interests, not positions. Your positions are what you want. Your interests are why you want them. If I tell you that I want to see a certain film and you tell me that you want to see a different film, we have each stated our positions. If I ask you why you want to see that film, and you tell me because there is a nearby restaurant that you would like to try, I know your interest in seeing that film, and might suggest that we see the film I prefer, then go to your restaurant. Focusing on interests may uncover the existence of mutual or complementary interests that will make agreement possible. The key word in the vocabulary of the interest-based negotiator is “why?”, which is capable of unlocking the interests underlying positions.
    3. Invent options for mutual gain. Negotiating need not be a competitive game in which each negotiator seeks to gain the biggest slice of a fixed resource pie. To the contrary, there may be bargaining outcomes that will advance the interests of both negotiators. One well-known example involves two sisters who are trying to decide which of them should get the only orange in the house. After some frustrating negotiations, they decide to divide the orange in half. If they had realized that one sister wanted the orange for its juice, and the other wanted the rind to flavor a cake, an agreement that most satisfied the interests of each would have become apparent. Focusing on interests, then, may not only lead to an agreement that would otherwise be impossible, but may also lead to an agreement that is better for both negotiators than they could otherwise have achieved. An interest-based approach can increase the resources available for the parties to divide among them, a phenomenon often described as “expanding the pie” or “creating value.”
    4. Insist on using objective criteria. There are some negotiations, or at least some issues, that are not susceptible to an interest-based approach. The price of something can be such an issue, since each dollar I give you is one dollar less for me. To minimize the risk of either inefficient haggling or a failure to reach agreement on such issues, Getting to Yes suggests that the parties focus on objective criteria to govern the outcome. Thus, instead of negotiating over the price of a used car, one party might look to the Blue Book value, the other party to the depreciated cost of the car. Even if they cannot agree on which standard should control, focusing on objective criteria may narrow the range of disagreement.
    5. Know your best alternative to a negotiated agreement (BATNA). The reason parties seek to negotiate an agreement is their belief that they can be more successful negotiating with each other than with someone else, or than not negotiating. A negotiator who is unsure of what will result if the negotiations are unsuccessful runs the risk of entering into an agreement that she would be better off rejecting or rejecting an agreement that she would be better off entering into. For example, it would be unwise to agree to buy a car from a friend for $16,000 without knowing how much a similar car would cost you elsewhere. The latter figure is your BATNA.
             You should also know as much as possible about the other party’s BATNA. If your friend does not sell the car to you, does your friend have another potential buyer? If so, can you find out how much that other buyer is willing to pay? It may be difficult to determine the other party’s BATNA, but this information is so useful in determining how much you will offer that you should be willing to devote considerable effort to determining it. For example, if your friend could not sell the car for more than $15,000, you might offer slightly above that amount, knowing that both you and your friend will be better off with a sale at, say, $15,250 or $15,500, assuming that you have discovered that you could not buy a similar car for less than $15,750 (your BATNA).3
 
The above discussion of BATNA, while accurate in the context of deal-making negotiations, does not take account of the different role played by BATNA in dispute resolution negotiations. In a dispute resolution negotiation, such as a negotiation to resolve a claim by one party that the other party has breached a contract between them, the alternative to agreement does not typically involve negotiating with someone else. Rather the typical alternatives to agreement are either that one party will drop its claim or the parties will seek the decision of a third party—judge or arbitrator—as to which of them is right. In this situation, the BATNA for each party is the same—a third-party decision. Estimating the likelihood that the third-party decision will be favorable (the strength of the BATNA for each party) is sufficiently important in determining the terms on which each party will be willing to settle that in this situation, as in deal-making negotiations, the parties should (and typically do) devote considerable effort to it. Ultimately, however, the best that one can do is estimate the likelihood of a favorable decision4—an estimate that can never be 100 percent certain—and the uncertainty of this estimate, combined with the time and cost involved in actually going to trial before a third-party decision-maker, is an incentive that leads to the successful negotiation of the vast majority of dispute resolution negotiations. (Such success is also due, in part, to the growing use of mediation and other third-party settlement methods, discussed in subsequent chapters.)
As difficult as it is to be certain of the outcome of a dispute when the parties focus on their rights, it is sometimes even more difficult when they focus on their power. When management and union prepare for economic combat—a strike—the employer may appear more powerful, hence more likely to prevail, when unemployment is high because the employer will be able to attract unemployed workers to replace strikers. Faced with this situation, however, the striking union may devote substantial resources in seeking public support for the strikers, emphasizing that the striking workers are poorly paid and lack medical insurance. In response, the employer may claim that the union is controlled by criminal elements, and bring a RICO (Racketeer Influenced and Corrupt Organizations Act) suit against the union. The point is that power struggles tend to intensify as each party, fearing the consequences of a loss, pours more and more resources into the battle. The strength of each party’s BATNA and the likely outcome of the dispute are thus difficult to assess before and even during a power struggle.
    Question
2.1    However one measures bargaining power, the Somali pirates, who use small boats armed with rifles and grenades to board ocean-going cargo ships, holding ship, cargo, crew, and passengers (if any) for ransom, would appear to have far less power than the maritime nations, including the United States and Great Britain, which license these ships, and which have vast air and sea power at their disposal. Yet the Somali pirates have been able to operate with relative impunity, collecting hundreds of millions of dollars in ransom each year. What explains the American and British lack of power? What might they do to increase their power?

Although the core of Getting to Yes is its focus on interests, the authors recognize, as do the authors of Getting Disputes Resolved, that in some circumstances, such as when interests are diametrically opposed, a focus on interests will not of itself lead to agreement. In such a situation, Getting to Yes suggests that the negotiator focus on objective criteria—“rights” in the Getting Disputes Resolved lexicon, which defines rights broadly as “independent standards with perceived legitimacy or fairness.” Getting to Yes also suggests that the negotiators should know their best alternative to agreement (BATNA), and should only accept an offer from the other party if it is better than their BATNA. The authors state, “[T]he better your BATNA, the greater your power.” The Getting to Yes recognition that a negotiated agreement will typically take place within boundaries established by the parties’ bargaining power is analogous to the Getting Disputes Resolved conclusion that the reconciliation of interests typically takes place within the boundaries of rights and power.
Although Getting to Yes goes further into bargaining tactics than does Getting Disputes Resolved, which focuses solely on the negotiator’s broad strategic choice between focusing on interests, rights, or power, the two approaches are essentially the same at the strategic level:
 
    •  A focus on interests is the best way to get a mutually advantageous agreement.
    •  Since all negotiations, interest-based or not, are influenced by the parties’ views of their rights (legal and other standards with perceived legitimacy), as well as by their power, negotiators should be aware of their rights and power, as well as the other party’s rights and power. Although the negotiator’s focus should be centered on the interests of each party, the successful negotiator will refer to and rely upon rights and power to the extent necessary to obtain the most satisfactory agreement possible.
 
One further point: The negotiator’s choice of whether to focus on interests, rights, or power need not be a one-time choice. To the contrary, research shows that negotiators often segue from one focus to another. They may start by focusing on rights or power, recognize that that focus is not leading to settlement, move to interests, identify the parameters of an agreement, then return to a rights or power focus to claim value within those parameters. (Lytle, Brett, and Shapiro (1999); Brett, Shapiro, and Lytle (1998).) In sum, the advice of Getting Disputes Resolved and Getting to Yes that negotiators should begin by focusing on their interests does not require that negotiators always remain within the interests circle of Figure 1 in Getting Disputes Resolved, but contemplates moving among the interests, rights, and power circles as appropriate during the negotiation.
In addition to the basically interest-based approach to negotiation advocated by Getting to Yes and Getting Disputes Resolved, and the tactical advice provided by Getting to Yes to the interest-based negotiator, the negotiation literature contains a host of other phrases describing different—typically opposing—approaches to negotiation. Among these are:
 
    •  Cooperative (or win-win) vs. competitive
    •  Problem-solving vs. adversarial
    •  Integrative vs. distributive
    •  Value-creating vs. value-claiming
 
Each of these, on analysis, seeks to compare (1) efforts to expand the resources available to the negotiating parties through sharing information and being open about interests and priorities, with (2) efforts to maximize one’s negotiating gains by declining to share information, being misleading about interests and priorities, and engaging in efforts, such as threats, to destabilize the other party.
    Questions
2.2    Suppose that a bride-to-be and her fiancé disagree about the date of their proposed marriage. She wants the wedding to take place in March; he wants the wedding in November. They settle for July, which is midway between March and November. Is this a satisfactory approach to negotiating a resolution of their disagreement regarding the appropriate date of their marriage? Why?
2.3    Plaintiff’s automobile was totally destroyed when it was struck by a vehicle owned and operated by Jones Chevrolet Dealers, Inc. Plaintiff, who was uninjured in the accident, has brought suit against Jones for $16,000, the value of his car. Attorneys for the plaintiff and for Jones have been attempting to negotiate a settlement without success. Plaintiff’s attorney concedes that her client was partially at fault, but no more than 25 percent. She argues that under the comparative negligence standard in effect in this jurisdiction, the least plaintiff would expect at trial is a $12,000 judgment. Since the cost of trial to her client would be approximately $1,000, she has offered to settle for $11,000. Defendant’s attorney, contending that plaintiff was 50 percent at fault, has offered $8,000 in settlement. The offers have been rejected, and the case is set for trial next week. Do you have any suggestions for settlement that might be acceptable to both parties?
2.4    Some commentators suggest that in addition to considering his or her BATNA, a wise negotiator should also consider his or her WATNA (the worst alternative to a negotiated agreement). Do you agree? Would considering your WATNA help you in deciding whether to accept the other party’s offer to settle pending litigation?
2.5    You have been practicing law for ten years, and have recently been considering purchasing a small business to supplement your income. Approximately 30 days ago, with an inheritance that you received from your grandmother, you paid $50,000 to acquire a franchise for a Best Burger restaurant. The franchise payment is nonrefundable and limited to a specific location—the vacant lot owned by you on the northeast corner of a busy intersection. The franchise is transferable only with the approval of Best Burger. Partners, however, can be added at your discretion.
You have recently learned that Sam Smith, a well-to-do lawyer who lives across the street from you, whom you and your wife see occasionally on a social basis, and whose children play with your children, has bought the lot across the intersection from your lot. You also learned that Smith is planning to put in a Burger Master restaurant for which he has recently acquired a franchise.
You estimate that if yours were to be the only restaurant located at the intersection, you would enjoy profits of $75,000 per year. On the other hand, if there is competition from a Burger Master restaurant, you would expect to lose at least $25,000 per year. You have every reason to suppose that Smith’s franchise cost approximately the same as yours, and that his profit and loss outlook is approximately the same as yours.
Smith has asked for a meeting to see if you can reach an agreement on how to deal with the situation. What approach will you take in the negotiations? What result will you seek, and how will you go about attaining it?
2.6    What is the relationship between bargaining power and the strategic and tactical approach that a negotiator should adopt? Should a conclusion that you have greater bargaining power than the other negotiator lead you to focus on power as a means to obtain your negotiating goals and to use competitive, value-claiming tactics? What about the reverse case where you believe you are the less powerful party? What strategic and tactical approaches might you utilize in that situation?

A frequent criticism of Getting to Yes has been that it provides guidance only in those situations in which mutual gains are possible through expanding the resources available to the parties, and ignores those in which any gains for one negotiator are realized at the expense of the other. This criticism is forcefully expressed in James White’s review of Getting to Yes.
    J. WHITE, THE PROS AND CONS
OF “GETTING TO YES”

    34 J. Legal Educ. 115-117 (1984)
Getting to Yes is a puzzling book. On the one hand it offers a forceful and persuasive criticism of much traditional negotiating behavior. It suggests a variety of negotiating techniques that are both clever and likely to facilitate effective negotiation. On the other hand, the authors seem to deny the existence of a significant part of the negotiation process, and to oversimplify or explain away many of the most troublesome problems inherent in the art and practice of negotiation. The book is frequently naive, occasionally self-righteous, but often helpful.…
The book’s thesis is well summarized by the following passage:
          Behind opposed positions lie shared and compatible interests, as well as conflicting ones. We tend to assume that because the other side’s positions are opposed to ours, their interests must also be opposed. If we have an interest in defending ourselves, then they must want to attack us. If we have an interest in minimizing the rent, then their interest must be to maximize it. In many negotiations, however, a close examination of the underlying interests will reveal the existence of many more interests that are shared or compatible than ones that are opposed [p. 43].
This point is useful for all who teach or think about negotiation. The tendency of those deeply involved in negotiation or its teaching is probably to exaggerate the importance of negotiation on issues where the parties are diametrically opposed and to ignore situations where the parties’ interests are compatible. By emphasizing that fact, and by making a clear articulation of the importance of cooperation, imagination, and the search for alternative solutions, the authors teach helpful lessons. The book therefore provides worthwhile reading for every professional negotiator and will make sound instruction for every tyro.
Unfortunately the book’s emphasis upon mutually profitable adjustment, on the “problem solving” aspect of bargaining, is also the book’s weakness. It is a weakness because emphasis of this aspect of bargaining is done to almost total exclusion of the other aspect of bargaining, “distributional bargaining,” where one for me is minus one for you.…
Students of negotiation have long distinguished between that aspect of bargaining in which modification of the parties’ positions can produce benefits for one without significant cost to the other, and on the other hand, cases where benefits to one come only at significant cost to the other. They have variously described the former as “exploring for mutual profitable adjustments,” “the efficiency aspect of bargaining,” or “problem solving.” The other has been characterized as “distributional bargaining” or “share bargaining.” Thus some would describe a typical negotiation as one in which the parties initially begin by cooperative or efficiency bargaining, in which each gains something with each new adjustment without the other losing any significant benefit. Eventually, however, one comes to bargaining in which added benefits to one impose corresponding significant costs on the other. For example, in a labor contract one might engage in cooperative bargaining by the modification of a medical plan so that the employer could engage a less expensive medical insurance provider, yet one that offered improved services. Each side gains by that change from the old contract. Ultimately parties in a labor negotiation will come to a raw economic exchange in which additional wage dollars for the employees will be dollars subtracted from the corporate profits, dollars that cannot be paid in dividends to the shareholders.
One can concede the authors’ thesis (that too many negotiators are incapable of engaging in problem solving or in finding adequate options for mutual gain), yet still maintain that the most demanding aspect of nearly every negotiation is the distributional one in which one seeks more at the expense of the other. My principal criticism of the book is that it seems to overlook the ultimate hard bargaining. Had the authors stated that they were dividing the negotiation process in two and were dealing with only part of it, that omission would be excusable. That is not what they have done. Rather they seem to assume that a clever negotiator can make any negotiation into problem solving and thus completely avoid the difficult distribution.… To my mind this is naive. By so distorting reality, they detract from their powerful and central thesis.
Chapter 5, entitled “Insist on Objective Criteria,” is a particularly naive misperception or rejection of the guts of distributive negotiation. Here, as elsewhere, the authors draw a stark distinction between a negotiator who simply takes a position without explanation and sticks to it as a matter of “will,” and the negotiator who is reasonable and insists upon “objective criteria.” Of course the world is hardly as simple as the authors suggest. Every party who takes a position will have some rationale for that position; every able negotiator rationalizes every position that he takes. Rarely will an effective negotiator simply assert “X” as his price and insist that the other party meet it.
The suggestion that one can find objective criteria (as opposed to persuasive rationalizations) seems quite inaccurate.… One who could sell his automobile to a particular person for $6,000 could not necessarily sell it for more than $5,000 to another person, not because of principle, but because of the need of the seller to sell and the differential need of the two buyers to buy. To say that there are objective criteria that call for a $5,000 or $6,000 price, or in the case of a personal injury suit for a million dollars or an $800,000 judgment, is to ignore the true dynamics of the situation and to exaggerate the power of objective criteria.…
In short, the authors’ suggestion in Chapter 5 that one can avoid “contests of will” and thereby eliminate the exercise of raw power is at best naive and at worst misleading. Their suggestion that the parties look to objective criteria to strengthen their cases is a useful technique used by every able negotiator. Occasionally it may do what they suggest: give an obvious answer on which all can agree. Most of the time it will do no more than give the superficial appearance of reasonableness and honesty to one party’s position.…
One might argue that, contrary to White’s criticism, some of the basic principles of Getting to Yes are applicable to the distributive or value-claiming aspects of bargaining. For example, the objective of focusing on your BATNA is not to create value but to avoid entering into an agreement that is distributionally less satisfactory than you could obtain elsewhere. Similarly, the reason for focusing on objective criteria is to avoid inefficient haggling or a failure to reach agreement. Thus, to the extent that White’s criticism is valid, it may not be that Getting to Yes does not deal with the distributive aspects of bargaining, but rather that it does not do so explicitly. As for White’s criticism that focusing on objective criteria is of little value, Fisher, Ury, and Patton have this to say:
    R. FISHER, W. URY, AND B. PATTON,
GETTING TO YES

    (2d ed. 1991)
In most negotiations there will be no one “right” or “fairest” answer; people will advance different standards by which to judge what is fair. Yet using external standards improves on haggling in three ways: An outcome informed even by conflicting standards of fairness and community practice is likely to be wiser than an arbitrary result. Using standards reduces the costs of “backing down”—it is easier to agree to follow a principle or independent standard than to give in to the other side’s positional demand. And finally, unlike arbitrary positions, some standards are more persuasive than others.
In a negotiation between a young lawyer and a Wall Street law firm over salary, for example, it would be absurd for the hiring partner to say, “I don’t suppose you think you are any smarter than I am, so we’ll offer you the same salary I made when I started out forty years ago—$4,000.” The young lawyer would point out the impact of inflation over the intervening years, and suggest using current salaries. If the partner proposed using the current salaries for young lawyers in Dayton or Des Moines, the young lawyer would point out that the average salary for young lawyers in similarly prestigious Manhattan firms was a more appropriate standard.
Usually one standard will be more persuasive than another to the extent that it is more directly on point, more widely accepted, and more immediately relevant in terms of time, place, and circumstance.
Agreement on the “best” standard is not necessary. Differences in values, culture, experience, and perceptions may well lead parties to disagree about the relative merits of different standards. If it were necessary to agree on which standard was “best,” settling a negotiation might not be possible. But agreement on criteria is not necessary. Criteria are just one tool that may help the parties find an agreement better for both than no agreement. Using external standards often helps narrow the range of disagreement and may help expand the area of potential agreement. When standards have been refined to the point that it is difficult to argue persuasively that one standard is more applicable than another, the parties can explore tradeoffs or resort to fair procedures to settle the remaining differences. They can flip a coin, use an arbitrator, or even split the difference.

According to some negotiation scholars, while Fisher and Ury may focus overmuch on the problem-solving or integrative aspects of bargaining, White’s attention is too focused on the distributive aspects.
David Lax and James Sebenius explicitly recognize the different aspects of bargaining, which they label as value creating and value claiming, and provide an excellent analysis of the tension that results from these opposing approaches.
    D. LAX AND J. SEBENIUS, THE MANAGER
AS NEGOTIATOR

    29-41, 158-166, 91-105 (1986)
THE NEGOTIATOR’S DILEMMA: CREATING AND CLAIMING VALUE
… That negotiation includes cooperation and competition, common and conflicting interests, is nothing new.* In fact, it is typically understood that these elements are both present and can be disentangled. Deep down, however, some people believe that the elements of conflict are illusory, that meaningful communication will erase any such unfortunate misperceptions. Others see mainly competition and take the cooperative pieces to be minimal. Some overtly acknowledge the reality of each aspect but direct all their attention to one of them and wish, pretend, or act as if the other does not exist. Still others hold to a more balanced view that accepts both elements as significant but seeks to treat them separately. [A]ll these approaches are flawed.
A deeper analysis shows that the competitive and cooperative elements are inextricably entwined. In practice, they cannot be separated. This bonding is fundamentally important to the analysis, structuring, and conduct of negotiation. There is a central, inescapable tension between cooperative moves to create value jointly and competitive moves to gain individual advantage. This tension affects virtually all tactical and strategic choice. Analysts must come to grips with it; negotiators must manage it. Neither denial nor discomfort will make it disappear.
WARRING CONCEPTIONS OF NEGOTIATION
Negotiators and analysts tend to fall into two groups that are guided by warring conceptions of the bargaining process. In the left-hand corner are the “value creators,” and in the right-hand corner are the “value claimers.”
    Value Creators
Value creators tend to believe that, above all, successful negotiators must be inventive and cooperative enough to devise an agreement that yields considerable gain to each party, relative to no-agreement possibilities. Some speak about the need for replacing the “win-lose” image of negotiation with “win-win” negotiation, from which all parties presumably derive great value. For example, suppose that the mayor of a southern city learns when negotiating with the city’s police union that, compared to the union, she places relatively greater weight on wage reductions than on the composition of a civilian review board. She may find that offering changes in the composition of the board for previously unattainable wage reductions may create benefit for both parties compared to the otherwise likely agreement with higher wages and with the current civilian review board composition.…
We create value by finding joint gains for all negotiating parties. A joint gain represents an improvement from each party’s point of view; one’s gain need not be another’s loss. An extremely simple example makes the point. Say that two young boys each have three pieces of fruit. Willy, who hates bananas and loves pears, has a banana and two oranges. Sam, who hates pears and loves bananas, has a pear and two apples. The first move is easy: they trade banana for pear and are both happier. But after making this deal, they realize that they can do still better. Though each has a taste both for apples and oranges, a second piece of the same fruit is less desirable than the first. So they also swap an apple for an orange. The banana-pear exchange represents an improvement over the no-trade alternative; the apple-orange transaction that leaves each with three different kinds of fruit improves the original agreement—is a joint gain—for both boys.
The economist’s analogy is simple: creativity has expanded the size of the pie under negotiation. Value creators see the essence of negotiating as expanding the pie, as pursuing joint gains. This is aided by openness, clear communication, sharing information, creativity, an attitude of joint problem solving, and cultivating common interests.
    Value Claimers
Value claimers, on the other hand, tend to see this drive for joint gain as naive and weak-minded. For them, negotiation is hard, tough bargaining. The object of negotiation is to convince the other guy that he wants what you have to offer much more than you want what he has; moreover, you have all the time in the world while he is up against pressing deadlines. To “win” at negotiating—and thus make the other fellow “lose”—one must start high, concede slowly, exaggerate the value of concessions, minimize the benefits of the other’s concessions, conceal information, argue forcefully on behalf of principles that imply favorable settlements, make commitments to accept only highly favorable agreements, and be willing to outwait the other fellow.…
At the heart of this adversarial approach is an image of a negotiation with a winner and a loser: “We are dividing a pie of fixed size and every slice I give to you is a slice I do not get; thus, I need to claim as much of the value as possible by giving you as little as possible.”
A FUNDAMENTAL TENSION OF NEGOTIATION
Both of these images of negotiation are incomplete and inadequate. Value creating and value claiming are linked parts of negotiation. Both processes are present. No matter how much creative problem solving enlarges the pie, it must still be divided; value that has been created must be claimed. And, if the pie is not enlarged, there will be less to divide; there is more value to be claimed if one has helped create it first. An essential tension in negotiation exists between cooperative moves to create value and competitive moves to claim it.…
THE TENSION AT THE TACTICAL LEVEL
The tension between cooperative moves to create value and competitive moves to claim it is greatly exacerbated by the interaction of the tactics used either to create or claim value.
First, tactics for claiming value (which we will call “claiming tactics”) can impede its creation. Exaggerating the value of concessions and minimizing the benefit of others’ concessions presents a distorted picture of one’s relative preferences; thus, mutually beneficial trades may not be discovered. Making threats or commitments to highly favorable outcomes surely impedes hearing and understanding others’ interests. Concealing information may also cause one to leave joint gains on the table. In fact, excessive use of tactics for claiming value may well sour the parties’ relationship and reduce the trust between them. Such tactics may also evoke a variety of unhelpful interests. Conflict may escalate and make joint prospects less appealing and settlement less likely.
Second, approaches to creating value are vulnerable to tactics for claiming value. Revealing information about one’s relative preferences is risky. If the mayor states that she gives relatively greater weight to wage reductions than to civilian review board composition, the union representative may respond by saying that the union members also feel more strongly about wage reductions, but would be willing to give in a little on wage reductions if the mayor will compensate them handsomely by completely changing the board. The information that a negotiator would accept position A in return for a favorable resolution on a second issue can be exploited: “So, you’ll accept A. Good, Now, let’s move on to discuss the merits of the second issue.” The willingness to make a new, creative offer can often be taken as a sign that its proposer is able and willing to make further concessions. Thus, such offers sometimes remain undisclosed. Even purely shared interests can be held hostage in exchange for concessions on other issues. Though a divorcing husband and wife may both prefer giving the wife custody of the child, the husband may “suddenly” develop strong parental instincts to extract concessions on alimony in return for giving the wife custody.
In tactical choices, each negotiator thus has reasons not to be open and cooperative. Each also has apparent incentives to try to claim value. Moves to claim value thus tend to drive out moves to create it. Yet, if both choose to claim value, by being dishonest or less than forthcoming about preferences, beliefs, or minimum requirements, they may miss mutually beneficial terms for agreement.
Indeed, the structure of many bargaining situations suggests that negotiators will tend to leave joint gains on the table or even reach impasses when mutually acceptable agreements are available.…
THE NEGOTIATOR’S DILEMMA
… Consider two negotiators (… named Ward and Stone) each of whom can choose between two negotiating styles: creating value (being open, sharing information about preferences and beliefs, not being misleading about minimum requirements, and so forth) and claiming value (being cagey and misleading about preferences, beliefs, and minimum requirements; making commitments and threats, and so forth). Each has the same two options for any tactical choice. If both choose to create value, they each receive a good outcome, which we will call GOOD for each. If Ward chooses to create value and Stone chooses to claim value, then Stone does even better than if he had chosen to create value—rank this outcome GREAT for Stone—but Ward does much worse—rank this outcome TERRIBLE for him. Similarly, if Stone is the creative one and Ward is the claimer, then Ward does well—rank this outcome for him as GREAT—while Stone’s outcome is TERRIBLE. If both claim, they fail to find joint gains and come up with a mediocre outcome, which we call MEDIOCRE for both. Figure 2.1 summarizes the outcomes for each choice. In each box, Ward’s payoff is in the lower left corner and Stone’s is in the upper right. Thus, when Ward claims and Stone creates, Ward’s outcome is GREAT while Stone’s is TERRIBLE.
Now, if Ward were going to create, Stone would prefer the GREAT outcome obtained by claiming to the GOOD outcome he could have obtained by creating; so, Stone should claim. If, on the other hand, Ward were going to claim, Stone would prefer the MEDIOCRE outcome from claiming to the TERRIBLE outcome he would receive from creating. In fact, no matter what Ward does, it seems that Stone would be better off trying to claim value!

Figure 2
The Negotiator’s Dilemma
Similarly, Ward should also prefer to claim. By symmetric reasoning, if Stone chooses to create, Ward prefers the GREAT outcome he gets by claiming to the GOOD outcome he gets from creating. If Stone claims, Ward prefers the MEDIOCRE outcome he gets from claiming to the TERRIBLE outcome he gets from creating.
Both negotiators choose to claim. They land in the lower right-hand box and receive MEDIOCRE outcomes. They leave joint gains on the table, since both would prefer the GOOD outcomes they could have received had they both chosen to create value and ended up in the upper left-hand box.
This is the crux of the Negotiator’s Dilemma. Individually rational decisions to emphasize claiming tactics by being cagey and misleading lead to a mutually undesirable outcome. As described, this situation has the structure of the famous “Prisoner’s Dilemma.”* In such situations, the motivation to protect oneself and employ tactics for claiming value is compelling. Because tactics for claiming value impede creation, we expect negotiators in many settings to leave joint gains on the table. And, over time, this inexorable pull towards claiming tactics is insidious: negotiators will “learn” to become value claimers. A negotiator inclined towards sharing information and constructing creative, mutually desirable agreements, after being skewered in several encounters with experienced value-claimers, may bitterly come to alter his strategy to a more self-protective, value-claiming stance.…
TAKING THE NEGOTIATOR’S DILEMMA METAPHOR SERIOUSLY BUT NOT LITERALLY
The Negotiator’s Dilemma characterizes the whole of a negotiation. Yet the Dilemma is a simplification, a metaphor. As presented, it appears to condemn each negotiator to a once-and-for-all choice as a creator or claimer; clearly there are many choices along the way.
The dilemma is also meant to apply to each tactical choice. Even here, the line between “creating” and “claiming” need not be clear-cut. A negotiator can reveal information early, late, throughout, or not at all; she can mislead by omission, commission, or be straight. She may discover a new option for mutual benefit, a joint gain, but present it in such a way that it emphasizes only agreements highly favorable to her. She may offer a creative proposal or hold back because it conveys sensitive information about tradeoffs or minimal requirements. Yet at a basic enough level, tactical choices embody the creating-claiming tension, even if they contain elements of both.
Thus, we take the Negotiator’s Dilemma seriously, even though we do not take the matrix representation literally. The tension it reflects between cooperative impulses to create value and competitive impulses to claim it is inherent in the large and in the small. The essence of effective negotiation involves managing this tension, creating while claiming value.…
[The authors suggest three approaches to manage the tension between creating and claiming value: (1) Assume that there is no potential to create value and that all negotiation consists of claiming. They reject this approach with the comment that “stubborn battles over small pies typically offer little for all.” (2) Assume that there is no claiming and that all negotiation consists of creatively searching for joint gains (the “win-win” philosophy). They reject this approach also, pointing out its vulnerability to exploitation by properly disguised claiming tactics. (3) The third approach—conditional openness—is discussed in some detail, beginning with a description of a Prisoner’s Dilemma experiment conducted by Robert Axelrod (1984).]
Axelrod asked a number of specialists from a broad sweep of related disciplines to submit computer programs to participate in a tournament of repeated plays of the Prisoner’s Dilemma. Each program would be pitted against every other program for a large number of plays of the Prisoner’s Dilemma; each program or “strategy” would be rated according to the total number of points obtained against the strategies of all its opponents. The strategies range from the simple—RANDOM which flipped a coin to decide whether to cooperate or defect and TIT-FOR-TAT which cooperated on the first play and in subsequent rounds merely repeated its opponent’s immediately previous move—to many devilishly exploitative schemes, including some that calculated the rate at which the opponent defected and then defected just a little bit more frequently.
Axelrod’s synthesis of his results is intriguing. First, the strategies that did well were “nice”: they did not defect first. Second, they were “provocable” in that they punished a defection by defecting, at least on the next round. Third, they were “forgiving” in that after punishing a defection they gave the opponent the opportunity to resume cooperation. Thus, unlike other strategies that were less nice or forgiving, they did not become locked, after a defection, in a long series of mutual recriminations. Fourth, they were clear or “not too clever.” Eliciting continued cooperation is sufficiently tricky that moves whose intentions were difficult to decipher tended to result in unproductive defections. Such strategies performed well because they were able to elicit cooperation and avoid gross exploitation. We call these strategies “conditionally open.” The simplest of the submitted conditionally open strategies, TIT-FOR-TAT, actually won the tournament.…
Axelrod’s results suggest the elements of a strategy for managing the tension between creating and claiming value. A negotiator can attempt to divide the process into a number of small steps and to view each step as a round in a repeated Prisoner’s Dilemma. He can attempt to be conditionally open, warily seeking mutual cooperation, ready to punish or claim value when his counterpart does so, but ultimately forgiving of transgressions. The attempt to create value is linked to an implicit threat to claim vigorously if the counterpart does, but also to the assurance that a repentant claimer will be allowed to return to good graces. Thus, both can avoid condemnation to endless mutual recriminations. Throughout the process, the negotiator may be better off if his moves are not mysterious.
The Negotiator’s Dilemma and the Prisoner’s Dilemma are analogies to negotiation and as simplifications cannot be taken literally. In negotiation, one seeks ways of eliciting cooperation without becoming vulnerable to claiming tactics. In Axelrod’s experiments, certain strategies were able to elicit this sort of cooperation. What characteristics were responsible? Can some negotiations in which these characteristics are not fully present be modified to exhibit them? In what ways do negotiations differ from Axelrod’s game that make it easier to elicit cooperation?
    What Characteristics of the Repeated Prisoner’s Dilemma Experiment, and Potentially Negotiation, Enable This Sort of Cooperation?
Repetition. Players cooperate when they know that their current actions can affect their future payoffs, when they believe that a defection now will lead to sufficient defection by their opponent to make the initial move undesirable. Thus, when the repetition is about to end—as in the last play, of the Prisoner’s Dilemma—defections are likely.
In negotiations, repetition takes many forms. A negotiation can be broken into many stages by several means: for example, by separating issues, by writing a number of drafts, or by taking several meetings to reach agreement. Or, two actors may have to deal with each other on many matters over a long period; consider two managers who both expect to remain in the same company for a long time and will need each other’s cooperation. Or, the repetition may come solely through linkage: although an individual may never negotiate with the same person again, his reputation as honest and reliable can circulate through the closely knit circle they inhabit. For example, a movie producer who is believed in the film-making community to have cheated some of his investors by creative accounting may have difficulty raising money from other backers.
But, not all negotiation involves meaningful repetition. There do exist important one-shot deals. And, at the end of many rounds of a negotiation, parties may not expect to have significant continued dealings with each other. Finally, whether or not there are to be more dealings can be a tactical choice. For example, Ralph may exploit trust and convenient legalities to fleece his long-time partner while setting in motion steps to dissolve their partnership. [T]herefore common and suggested tactics for eliciting cooperation essentially involve enhancing the likelihood of repetition. And, many tactics for claiming value involve moves to eliminate meaningful repetition.…
    Is It Easier to Elicit Cooperation in Negotiation Than in the Prisoner’s Dilemma?
Apart from its characteristic payoffs, the Prisoner’s Dilemma has two notable features: the players cannot communicate nor can they make binding commitments to choose in a particular way. If the players could do both, they could ensure cooperation. By contrast, negotiators can discuss future intentions. Moreover, they can sometimes credibly commit to cooperate or threaten to punish unless the other behaves appropriately. Even the partial ability to take these actions in negotiation can improve the likelihood of cooperation over that in the stylized version of the repeated Prisoner’s Dilemma.
By their close ties to the Negotiator’s Dilemma, Robert Axelrod’s findings for maximizing one’s results in the Prisoner’s Dilemma suggest a potent strategy for managing the tension between creating and claiming: be nice but provocable, forgiving, and not too cute. Looking behind this advice, however, we see that repetition, detection of claiming, and the relationship of payoffs within and among rounds of the Negotiator’s Dilemma affect a negotiator’s ability to elicit sufficient cooperation without making himself vulnerable. The greater ability in certain settings to communicate and make binding commitments can also affect this objective. The next sections discuss tactics and approaches that manipulate all these factors to elicit mutual cooperation or, by eliciting the cooperation of another, to claim the lion’s share of the gains so created.
    Making Creating Value Seem Better Than Claiming It
If negotiators come to see cooperative moves as better than competitive ones, then the tension between creating and claiming can diminish. A variety of tactics aim at improving the expected payoffs from moves to create value relative to claiming actions.
Choice of Negotiating Philosophy. For example, instead of inviting others to announce their positions on the issues first, which could highlight distributive concerns and put everyone’s credibility at stake, a negotiator might announce that she is only interested in a careful explanation of everyone’s underlying interests. Or a session can be billed as “brainstorming,” only to invent options, and with no criticism allowed. Such emphases may help create an ethos in which creative moves are the obvious and desirable choice.
Breaking Up the Process and Channeling It Toward Cooperation. Because many negotiations involve a series of tactical choices, in effect, they take place in several steps. General discussions are followed by offers and counteroffers that are accompanied by principled justifications. The offers and counteroffers are interspersed with attempts to devise joint gains, to persuade, to make commitments, and so on. In tactical choices, negotiators face much the same dilemma at each step. They try to build “momentum” and trust by establishing a pleasant environment, making visible concessions on a few issues early in the negotiations to show good faith. A strong dose of the appropriate cooperative attitudes early on may spill over to later phases so the negotiators can tackle the “hard” issues in a manner that facilitates jointly desirable agreements. Thus, negotiators create and highlight repetition that might otherwise have gone unnoticed in order to induce cooperative behavior.
Of course, settling the easy issues first to build momentum may eliminate potential for creating value by trades or logrolling between those issues and the remaining “hard” ones.… When previously settled issues cannot easily be reopened, potential joint gain or even agreement itself may be foregone. On the other hand, to the extent that such tactics forestall claiming and allow for learning and ingenuity, the joint value created by more cooperative and trusting negotiators may more than offset this loss of potential joint value. The desirability of such tactics thus depends on one’s assessment of the nature of the issues and the effect of such tactics on the other’s attitudes.
Invoking Repeated Dealings. Embedding a negotiation in a series of repeated dealings can induce interests in trust and the relationship. It may also set expectations and precedents for cooperation. Since egregious claiming behavior can often be detected before the end of one or a series of negotiations, it may be mitigated. (Of course, if one party feels it can claim to advantage and remain secret, it may use the extended interaction for a long period of exploitation.)
When the negotiation is in fact one of many similar repeated encounters, negotiators may be able to mitigate claiming in subsequent rounds by agreeing initially on a principle for division of gains. For example, the partners of an investment bank may have agreed many years ago on a rule for allocating profits. In subsequent years, they need not bargain to divide the spoils; ideally their full energies could go to creating value. Such dividing rules, like much of an organization’s structure, may evolve as an intended or unintended consequence of prior divisions. And those rules, like other agreements, can come up for renegotiation.
Making Cooperative Norms Salient. Negotiators often try to make norms for “appropriate” behavior more salient, in effect to penalize blatant claiming tactics. (“What is going on? We’re engineers. Let’s deal with this difference rationally.” “Look, we’re in this together. It’s not fair to be selfish. We’ve got to find a better solution, one that works for all of us.”) …
Socialization. Over time, with repeated dealings and reinforcement of cooperative norms, negotiators’ values can change so that egregious and even overt claiming tactics simply become undesirable. For example, the socialization of recruits into an organization may cause many to see that grossly competitive moves, which might seem appropriate in dealings with those outside the organization, are completely inappropriate in dealings within it.…
INTERESTS: THE MEASURE OF NEGOTIATION …
[According to Lax and Sebenius, if negotiators want to create value, they will often succeed by focusing not on their similarities, but their differences. They state:]
 
    1. When contemplating the potential gains from agreement, begin with a careful inventory of all the ways that the parties differ from one another—not how they are alike.
    2. The basic principle underlying the realization of joint gains from differences is to match what one side finds or expects to be relatively costless with what the other finds or expects to be most valuable, and vice versa.…
 
DIFFERENCES OF INTEREST IMPLY EXCHANGES
If a vegetarian with some meat bargains with a carnivore who owns some vegetables, it is precisely the difference in their known preferences that can facilitate reaching an agreement. No one would counsel the vegetarian to persuade the carnivore of the zucchini’s succulent taste. More complicated negotiations may concern several items. Although the parties may have opposing preferences on the settlement of each issue, they may feel most strongly about different issues. An overall agreement can reflect these different preferences by resolving the issues of relatively greater importance to one side more in favor of that side. A package or “horse trade” can be constructed this way so that, as a whole, all prefer it to no agreement.
    Trading on Differences
… One party may primarily fear the precedential effects of a settlement; another may care about the particulars of the current question; thus, both might profit by contriving a unique-looking agreement on the immediate issue. One side may be keen on a political “victory”; the other may want quiet accommodation for a particular constituency. Whether the differences are between vegetables and meat, form and substance, ideology and practice, reputation and results, or the intrinsic versus the instrumental qualities of a settlement, cleverly crafted agreements can often dovetail differences into joint gains.…
PROBABILITY DIFFERENCES SUGGEST CONTINGENT AGREEMENTS
At the heart of the sale of an investment property may be the buyer’s belief that its price will rise and the seller’s conviction that it will drop. The deal is facilitated by differences in belief about what will happen.… Take the case of a singer at impasse with the owner of an auditorium over payment for a proposed concert. Since the singer expected the house to be filled while the owner projected only a half-capacity crowd, a contingent arrangement was ultimately agreed to in which the performer got a modest fixed fee plus a set percentage of the ticket receipts. Since the expected value of this agreement was greater to the performer than its expected cost to the owner, given their very different projections of attendance, the concert went ahead with both sides feeling better off and willing to accept whatever happened.…
DIFFERENCES IN RISK AVERSION LEAD TO RISK-SHARING SCHEMES
Suppose that two people agree on the probabilities of an uncertain prospect. Even so, they may still react differently to taking the risks involved. In such cases, they may devise a variety of ways to share the risk. In general, such mechanisms should shift more of the risk to the party who is less risk-averse than the other. For example, suppose that Mr. Broussard, a single, fairly wealthy, middle-aged accountant, and Ms. Armitage, a younger, less-well-off lawyer with significant family responsibilities, are planning to buy and operate a business together. The younger, more risk-averse Ms. Armitage may prefer to take a larger but fixed salary while Mr. Broussard may prefer a smaller set salary but much larger share of any profits. Though they may expect the same total amount of money to be paid in compensation, both parties are better off than had they, say, both chosen either fixed salaries or large contingent payments.…
DOVETAILING OTHER DIFFERENCES
… Generally, … good negotiators can find ways to make use of many more differences—in the participants’ criteria for success, in attitudes toward precedent and principle, in constituencies, in personal and organizational situations, in ideology, in conceptions of fairness, and so on. By this discussion, we hardly intend to produce an exhaustive enumeration, but instead, to convey the sense that differences are as varied as negotiators. If recognized, this truth carries a profoundly optimistic message for the process of creating value.…
    Questions
2.7    Axelrod’s experiments (pp. 34-35) in which Tit-for-Tat turned out to be the most successful strategy in repeated plays of a Prisoner’s Dilemma game were performed on a computer. Are there problems in using this strategy in face-to-face negotiations that are not present in a computer game? What are they? Would you nonetheless support Tit-for-Tat as a sound strategy for managing the tension between creating and claiming value?
What do we know about how lawyers actually negotiate? In a much discussed study (Williams, 1983), Professor Gerald Williams surveyed 1,000 lawyers in the Phoenix area in 1976 (and later did some follow-up studies in other cities). He asked each lawyer to think about a recent negotiation, and then rate the opposing lawyer on a number of scales (including one involving word associations such as “caring,” “hostile,” and “timid”). Finally, he asked the lawyers to locate the opponent on an effectiveness scale ranging from nine (highly effective) to one (ineffective).
When Williams collated the data, he found that the rated opponents fell into two broad clusters that he called “cooperative” and “competitive.” When each of these was associated with the effectiveness scale, four groups evolved:
 
    •  Effective cooperative
    •  Ineffective cooperative
    •  Effective competitive
    •  Ineffective competitive
 
By far, the largest group was effective cooperative. Very few people fell into the ineffective cooperative category. And the last two groups were roughly equal and relatively small in size.
Some of the conclusions Williams drew from this experiment were:
1. Most of us by nature are either cooperatives or competitives, and our primary goal should be to move to the effective end of our category. (What do you think that might involve for the ineffective competitive? For the ineffective cooperative?)
2. But the most skilled negotiators are versatile, and move readily from effective competitive to effective cooperative, or vice versa, depending upon the particular problem and circumstances, including the orientation of their opponent.
Because many questions were raised about the methodology of the study, Professor Andrea Schneider (2002) sought to replicate Williams’ study. But she made a number of changes: (1) Because the original study had included very few women and minorities, a more representative sample was used; and (2) In light of the evolving terminology in the field, the basic polar opposites in Williams’ study (cooperative and competitive) were changed to “problem solving” and “adversarial.” In addition, the list of associational adjectives was modified.
Her results are generally consistent with the earlier Williams study. They show again the pervasiveness of the problem-solving effective negotiator and should destroy once and for all “the myth of the effective hard bargainer” (Schneider, 2002: 196). Of course it must be remembered that her study, too, does not describe what lawyers actually do, but rather it depicts the negotiating styles of a group of lawyers as seen by their opponents.
2.8    Not uncommonly, labor union representatives who seek, in negotiating with their management counterparts, to utilize the tactics invoked by Lax & Sebenius for creating value—invoking repeated dealings, focusing on interests, making cooperative norms salient—are voted out of office for being “soft,” “coopted by management,” and “sleeping with the enemy.” What advice would you give to a union leader who wants to use a value-creating approach to negotiations, but also wants to retain his position?

All lawyers know how to present an argument based on their clients’ legal rights; we shall not deal with that issue. Knowing one’s negotiating power, and how best to use that power, is less clear. To a substantial extent, as we have previously noted, negotiating power is a function of BATNA. As is evident from the excerpt from Lax and Sebenius, however, bargaining power is also a function of the negotiator’s tactical skill in creating and claiming value. In the following piece by Howard Raiffa, we see how a negotiator’s skilled use of bargaining tactics may increase her power to influence the outcome of the negotiation.
    H. RAIFFA, THE ART AND SCIENCE
OF NEGOTIATION

    33-44, 126-130 (1982)
Two-party bargaining can be divided into two types: distributive and integrative. In the distributive case one single issue, such as money, is under contention and the parties have almost strictly opposing interests on that issue: the more you get, the less the other party gets, and—with some exceptions and provisos—you want as much as you can get. Of course, if you are too greedy or if your adversary is too greedy, or if you both are too greedy, you will both fail to come to an agreement that would mean profits for both of you (that is why I speak of “almost” strictly opposing interests).…
Two disputants bargain over a price; one wants the price to be high, whereas the other wants it low. One wants to maximize the agreed-upon price, the other to minimize it. Usually the maximizer can be viewed as a seller and the minimizer as a buyer. This interpretation is extremely narrow: the ex-wife who is arguing over alimony in a divorce case does not want to view herself as a seller, and the plaintiff who is suing a negligent party doesn’t think of himself as a seller. But still, for the most part, you will not go too far astray if you think of the prototypical problem [herein] as the problem of a seller and a buyer haggling over a single price.
Sometimes the single commodity in contention may be something like time instead of money. The contractor wants more time, the “contractee” less time.… Or the disputed commodity may be a particular amount of effort or attention, or the number of days of someone’s vacation, or the percentage of a harvest, and so on. The important thing to remember is that in distributive bargaining only one issue is being negotiated.
We will begin with a very special case, whose strategic elements will reappear in more complicated variations. There are two negotiators, each monolithic; they are engaged in a one-time bargaining situation with no anticipated repetitions with each other; they come to the bargaining table with no former “favors” they have to repay, and this bargain is not linked with others that they are worrying about; there is a single issue (money) under contention; they can break off negotiations and not arrive at an agreement; neither party must get a proposed contract ratified by others; breaking off negotiations is their only threat; there is no formal time constraint (such as a strike deadline); agreements made are legally binding; negotiations are private; and each expects the other to be “appropriately honorable.” Finally, the parties do not use the services of an intervenor.…
3.    ELMTREE HOUSE
The following case study is mostly make-believe; one might speak of it as an “armchair” case. It involves a colleague of mine—I’ll call him Steve—who, as a professor of business, was quite knowledgeable about finance but not a practitioner of the art and science of negotiation.
Steve was on the governing board of Elmtree House, a halfway house for young men and women ages eighteen to twenty-five who needed the support of a sympathetic group and professional guidance to ease their transition from mental institutions back to society. Many of the residents had had nervous breakdowns, or were borderline schizophrenics, or were recovering from unfortunate experiences with drugs. Located on the outskirts of Boston in the industrial city of Somerville, Elmtree House accommodated about twenty residents. The neighborhood was in a transition stage; some said that it would deteriorate further, others that it was on the way up. In any case, it did not provide an ideal recuperative setting because of its agitated atmosphere. Although the house was small and quite run down, the lot itself was extensive, consisting of a full acre of ground. Its once-magnificent stand of elm trees had succumbed to disease.
The governing board, through a subcommittee, had once investigated the possibility of moving Elmtree from Somerville to a quieter, semi-residential community. Other suitable houses were located in the nearby cities of Brookline, Medford, and Allston, but the financial aspects were prohibitive and the idea of moving was reluctantly dropped.
Some months later, a Mr. Wilson approached Elmtree’s director, Mrs. Peters, who lived in the house with her husband and child. Wilson indicated that his firm, a combined architectural and developmental contractor, might be interested in buying the Elmtree property. This was out of the blue. No public announcement had ever been made that Elmtree House was interested in a move. Mrs. Peters responded that the thought had never occurred to her, but that if the price were right, the governing board might just consider it. Wilson gave Mrs. Peters his card and said that he would like to pursue the topic further if there were a chance for a deal.
The governing board asked Steve to follow up on this promising lead. The other board members were prominent individuals in clinical psychology, medicine, vocational guidance, and the clergy; none besides Steve had any feeling for business negotiations of this kind, and since they fully trusted Steve, they essentially gave him carte blanche to negotiate. Of course, no legal transaction could be consummated without the board’s formal approval.
Steve sought my advice on how he should approach Mr. Wilson, and we decided that an informal phone call was in order. Steve accepted an invitation to discuss possibilities over cocktails at a nearby hotel. He decided not to talk about any money matters at that first meeting—just to sound out Wilson and find out what he might have in mind. He insisted, I think rightly, on paying his own bill. I assured him that he also did rightly in not even hinting to Wilson that the governing board was looking for other locations.
Based on that first meeting, as well as on some probing into Wilson’s business affiliations, Steve ascertained that Wilson was a legitimate businessman of decent reputation. Steve thought that Wilson’s company wanted the Elmtree property as a possible site for a condominium. Wilson wished to talk money matters right away, but Steve needed a couple of weeks to prepare for negotiations. He used the excuse that he needed the approval of the governing board before he could proceed to serious negotiations.
During the next twelve days, Steve did a number of things. First, he tried to ascertain Elmtree’s reservation price or walkaway price—that is, the minimum price that Elmtree House, the seller, could accept. The reservation price was difficult to determine, since it depended on the availability of alternative sites to relocate. Steve learned that of the other sites that had previously been located, the one in Brookline was no longer available but the other two, in Medford and in Allston, were still possibilities—for the right price. Steve talked with the owners of those sites and found out that the Medford property could be had for about $175,000 and the Allston property for about $235,000.
Steve decided that Elmtree House would need at least $220,000 before a move to Medford could be undertaken and that it would need $275,000 to justify a move to Allston. These figures took into account the cost of moving, minor repairs, insurance, and a small sum for risk aversion. The Allston site (needing $275,000) was much better than the Medford site (needing $220,000), which in turn was better than the site at Elmtree. So Steve decided that his reservation price would be $220,000. He would take nothing less, and hope to get more—possibly enough more to justify the Allston alternative. This bit of research took about six hours, or a couple of evenings’ work.
Meanwhile Steve’s wife, Mary, contacted several realtors looking for alternate properties. There were a few nibbles, but nothing definite turned up.
What next?
Steve next investigated what Elmtree House would bring if sold on the open market. By examining the sale prices of houses in the vicinity and by talking to local realtors and real estate experts, he learned that the Elmtree property was probably worth only about $125,000. He felt that if sold without Wilson in the picture, the house would go for between $110,000 and $145,000 (with probability one-half), and it was just as likely to go below $110,000 as above $145,000. How disappointing! This took another four hours of research time.
What next?
What was the story from Wilson’s perspective? It was difficult for us to make judgments about the buyer’s reservation price—that is, the maximum price that Wilson would be willing to offer before he definitely would break off negotiations, not temporarily for strategic purposes, but permanently. Neither Steve nor I had any expertise in the matter. We went for advice to a number of real estate experts (some at the Harvard Business School) and we also queried two contractors in the Boston area. Our experts did not agree with one another, but they all took our question about reservation price seriously, and we were convinced that they understood our problem. A lot, we were told, depended on the intention of the developers. How high a structure would they be permitted to build on the site? Were they buying up other land as well? Steve found out that the answer to the latter question was yes. The matter turned out to be much more involved than Steve or I had imagined it would be. After ten hours of his time and five hours of my time, we decided that we were hopelessly vague about our assessment of Wilson’s reservation price. Figure 3 shows Steve’s assessed probability density function—all things considered—of Wilson’s RP (reservation price). As of two days before the start of real negotiations, Steve would have bet even money that Wilson’s RP lay in the interval from $250,000 (the lower quartile) to $475,000 (the upper quartile).
After all this preparation, Steve and I discussed his negotiation strategy. It had already been decided that the meeting would be at a hotel suite to which Wilson’s company had access. Steve and I had no objection to this venue; the dining room of Elmtree House would have been too hectic, and his own university office inappropriate.
Feeling that he needed someone at the discussions to advise him on legal details, Steve decided to invite Harry Jones, a Boston lawyer and former member of Elmtree House’s governing board. Jones agreed to participate, and Steve reserved two hours to brief him prior to the meeting.5

Figure 3
Steve’s probability assessment of Wilson’s reservation price for Elmtree House. (Vertical scale is such that the area under the probability density function is 1.00.)
We also thought it might be a good idea for Steve to bring along Mrs. Peters. She was the person who was most knowledgeable about Elmtree House, and perhaps an appeal to Wilson’s social conscience might help. It was agreed that Steve alone would talk about money matters. Mrs. Peters would be coached to talk about the important social role of halfway houses and to argue that it did not make sense for Elmtree House to move unless there would be substantial improvement in the surrounding amenities: “You know how hard it is on kids to move from one neighborhood to another. Just think how severe the effects will be on the young residents of Elmtree House.” Mrs. Peters actually did have conflicting feelings about moving, and it would be easy for her to marshal arguments against a move.
What should be Steve’s opening gambit? Who should start the bidding first? If Wilson insisted that Steve make the first offer, what should that be? If Wilson opened with x thousand dollars, what should Steve’s counteroffer be? How far could this be planned in advance? Were there any obvious traps to be avoided?
Steve and I felt that our probabilistic assessment of Wilson’s RP was so broad that it would be easy to make a mistake by having our first offer fall below his true reservation price. But if we started with a wildly high request like $900,000—way over what we would settle for—it might sour the atmosphere.
Steve decided to try to get Wilson to move first; if that did not work and if he were forced to make the first offer, he would use the round figure of $750,000, but he would try to make that offer appear very flexible and soft. Steve thought about opening with an offer of $400,000 and holding firm for a while, but we felt there was a 40 percent chance that this amount would be below Wilson’s RP. If Wilson moved first, Steve would not allow him to dwell on his offer but would quickly try to get away from that psychologically low anchor point by promptly retorting with a counteroffer of, say, $750,000.
I told Steve that once two offers are on the table—one for each party—the final point of agreement could reasonably be predicted to fall midway between those two extremes. So if Wilson offered $200,000 and if Steve came back with $400,000, a reasonable bet would be a settlement of $300,000—provided, of course, that that midway figure fell within the potential zone of agreement, the range between Steve’s (the seller’s) true RP and Wilson’s (the buyer’s) true RP. For starters, Steve thought that it would be nice if he could get $350,000 from Wilson, but, of course, Steve realized that his own RP was still $220,000.
We talked about the role of time. Should Steve be willing to walk away from the bargaining table if Wilson’s most recent offer was above $220,000? I reminded Steve that there is no objective formula for this. He would be confronted with a standard decision problem under uncertainty, and his assessment of Wilson’s RP could be better evaluated after sounding out Wilson than it could be with present information. The danger in breaking off negotiations—and a lot depends on how they’re broken off—was that Wilson might have other opportunities to pursue at the same time.
As it turned out, the first round of negotiations was, in Steve’s eyes, a disaster, and afterward he wasn’t even sure that there would be a second round. Mrs. Peters performed admirably, but to no avail; it seemed unlikely that Wilson would raise his offer to Elmtree’s reservation price. After preliminary pleasantries and some posturing, Wilson said, “Tell me the bare minimum you would accept from us, and I’ll see if I can throw in something extra.” Steve expected that gambit, and instead of outright misrepresentation he responded, “Why don’t you tell us the very maximum that you are willing to pay, and we’ll see if we can shave off a bit.” Luckily, Wilson was amused at that response. He finally made his opening offer at $125,000, but first bolstered it with a lot of facts about what other property was selling for in that section of Somerville. Steve immediately responded that Elmtree House could always sell their property for more money than Wilson was offering, and that they did not have the faintest intention of moving. They would consider moving only if they could relocate in a much more tranquil environment where real estate values were high. Steve claimed that the trouble of moving could be justified only by a sale price of about $600,000, and Mrs. Peters concurred.6 Steve chose that $600,000 figure keeping in mind that the mid-point between $150,000 and $600,000 was above his aspiration level of $350,000. Wilson retorted that prices like that were out of the question. The two sides jockeyed around a bit and decided to break off, with hints that they might each do a bit more homework.
Steve and I talked about how we should reassess our judgmental distribution of Wilson’s RP. Steve had the definite impression that the $600,000 figure was really well above Wilson’s RP, but I reminded him that Wilson was an expert and that if his RP were above $600,000 he would want to lead Steve to think otherwise. We decided to wait a week and then have Steve tell Wilson that Elmtree’s board would be willing to come down to $500,000.7
Two days later, however, Steve received a call from Wilson, who said that his conscience was bothering him. He had had a dream about Mrs. Peters and the social good she was bringing to this world, and this had persuaded him that, even though it did not make business sense, he should increase his offer to $250,000. Steve could not contain himself and blurted out his first mistake: “Now that’s more like it!” But then he regained his composure and said that he thought that he could get Elmtree’s board to come down to $475,000. They agreed to meet again in a couple of days for what would hopefully be a final round of bargaining.
Following this phone conversation with Wilson, Steve told me that he had inadvertently led Wilson to believe that his $250,000 offer would suffice; but Steve also felt that his offer of $475,000 was coming close to Wilson’s RP, because this seemed to be the only reason for Wilson’s reference to a “final round of bargaining.” We talked further about strategy and we revised some probabilistic assessments.
Over the next two days there was more jockeying between the two sides, and Wilson successively yielded from $250,000 to $275,000 to $290,000 and finally to a firm last offer of $300,000, whereas Steve went from $475,000 to $425,000 to $400,000, and then—painfully—when Wilson sat fixedly at $300,000, inched down to $350,000. Steve finally broke off by saying that he would have to contact key members of the governing board to see if he could possibly break the $350,000 barrier.
Now, $300,000 not only pierced Steve’s RP of $220,000 (needed for the Medford move), but also would make it possible for Elmtree House to buy the more desirable Allston property. It had at that point become a question of “gravy.” I asked Steve whether he thought Wilson would go over $300,000 and he responded that although it would take some face-saving maneuver, he thought Wilson could be moved up. The problem was, he felt, that if Wilson were involved in other deals and if one of these should turn out badly, Wilson might well decide to wash his hands of Elmtree.
Steve did two things next. He first asked Harry Jones to put in place all but the very final touches on a legal agreement for acquiring the Allston property. Jones reported the next day that all was in order but that it was going to cost $20,000 more than anticipated to do some necessary repair work on the house in order to meet Allston’s fire standards. Still, $300,000 would meet those needs. Second, Steve worked with Mrs. Peters to find out what an extra $25,000 or $50,000 would mean to Elmtree House. Mrs. Peters said that half of any extra money should definitely go into the Financial Aid Fund for prospective residents who could not quite afford Elmtree House, and that it could also be used to purchase items on her little list of “necessary luxuries”: a color television set, an upright piano, new mattresses and dishes, repair of broken furniture, a large freezer so that she could buy meat in bulk, and so on. Her “little list” became increasingly long as her enthusiasm mounted—but $10,000 to $20,000 would suffice to make a fair dent in it, and as Mrs. Peters talked she became even more excited about those fringes than about the move to Allston. She was all for holding out for $350,000.
The next day Steve called Wilson and explained to him that the members of Elmtree’s board were divided about accepting $300,000 (that was actually true). “Would it be possible for your company to yield a bit and do, for free, the equivalent of $30,000 or $40,000 worth of repair work on Elmtree’s new property if our deal with you goes through? In that case, we could go with the $300,000 offer.” Wilson responded that he was delighted that the board was smart enough to accept his magnanimous offer of $300,000. Steve was speechless. Wilson then explained that his company had a firm policy not to entangle itself with side deals involving free contract work. He didn’t blame Steve for trying, but his suggestion was out of the question.
“Well then,” Steve responded, “it would surely help us if your company could make a tax-free gift to Elmtree House of, say, $40,000, for Elmtree’s Financial Aid Fund for needy residents.”
“Now that’s an idea! Forty grand is too high, but I’ll ask our lawyers if we can contribute twenty grand.”
“Twenty-five?”
“Okay—twenty-five.”
It turned out that for legal reasons Wilson’s company paid a straight $325,000 to Elmtree House, but Wilson had succeeded in finding a good face-saving reason for breaking his “firm last offer” of $300,000.
Lest readers think erroneously that it’s always wise to bargain tough, I might suggest another perfectly plausible version of this story: Wilson might have backed out of the deal suddenly, at the time when he made his firm last offer of $300,000 and Steve demanded $350,000. An alternative venture competitive with the Elmtree deal might have turned out magnificently profitable for Wilson.
4.    ANALYTICAL MODELS AND EMPIRICAL RESULTS
With Elmtree House as a basis, we can now simplify and abstract. Later we will begin building up the complexities.
Consider the case in which two bargainers must jointly decide on a determinate value of some continuous variable (like money) that they can mutually adjust. One bargainer wants the value to be high—the higher the better—whereas the other bargainer wants the value to be low—the lower the better. We could label these agents “high aspirer” and “low aspirer,” but for our purposes “buyer” and “seller” will be sufficient, even though the context we’ll be dealing with is much broader than that consisting of simple business transactions in which there is an actual seller and buyer.
To simplify matters, let’s assume that each bargaining agent is monolithic: he or she does not have to convince the members of some constituency that they should ratify the agreement. Let’s also assume that the bargaining agents are primarily concerned about this deal only, that linkages to similar problems over repetitive plays, or linkages to other outstanding problems, are minimal—or, better yet, are nil. Setting precedents, cashing credits for past favors, and log-rolling between problems are not appropriate concerns. Time is a more troublesome matter.…
A CHECKLIST FOR NEGOTIATORS
Suppose that you represent one of two parties that have to negotiate the price of a commodity, the value of a firm, a wage rate, an out-of-court settlement, or the date of a proposed marriage. What are the things that you will want to keep in mind? Think of yourself for the moment as the seller—or maximizer, if you will—who wants the final contract value to be high rather than low. Your adversary, the buyer (or minimizer), is seeking a low contract value. Assume that you are your own boss and that your side is monolithic, that you do not necessarily have to come to any agreement, that contracts once agreed upon are secure, that negotiations are nonstrident, and that the only threat the parties can make is the threat not to settle.
    Preparing for Negotiations
First, know yourself. Think about what you need, want, aspire to. Consider what will happen to you if no deal is struck. Search diligently for competing and substitute alternatives. Analyze (or at least think about) your other alternatives, and, all things considered, assign a certainty-equivalent value to your best alternative to a negotiated agreement; this is your subjective evaluation of the no-agreement state. Assess your reservation price for each round of negotiations. Your reservation price—which is based on the value you have placed on the no-agreement state—is the absolute minimum value that you (as the maximizer) would be willing to settle for. Any lesser value would be worse than the no-agreement state; you would walk away from the bargaining rather than settle for a value less than this minimum. Amass your arguments for the negotiations: facts, data, arguments, rationalizations, including arguments about what is fair and how an arbitrator might settle the dispute.
Second, know your adversaries. Consider what will happen to them (or he or she, as the case may be) if no deal is struck. Speculate about their alternatives. Examine your perceptions of their reservation price; think about the uncertainties in these perceptions (and, if it is natural to you, encode them into probabilistic assessments). Investigate their credentials, their legitimacy, their integrity. Investigate how they have negotiated in the past.
Third, give thought to the negotiating conventions in each context. How open should you be? Can you believe what your adversaries will say? Is it customary to withhold unfavorable information? What number of iterations in the negotiation dance is respectable or customary? Can negotiations be done in stages? If so, what is your reservation value for each upcoming stage? How will each stage of the negotiations affect your continuing relations with your adversaries?
Fourth, consider the logistics of the situation. Who should negotiate? Should roles be assigned to the negotiators on your side? Do you need professional assistance, such as representation by a skilled negotiator? Where should negotiations take place, and when? If they will be of an international nature, in what language should the negotiations be conducted, and who should supply the translators?
Fifth, remember that simulated role playing can be of value in preparing your strategy. Try to find someone to play the role of your adversaries and give careful thought to what their tactics might be. Arrange for simulated negotiations.
Sixth, iterate and set your aspiration levels. Giving consideration to all the above points, what contract value should you strive for? It’s easy to say “the more the better,” but it’s helpful to have some target level that is a reasonable distance from your bottom-line, walkaway price. Your aspiration level might well shift during negotiations, but your reservation price should remain firmer; it too could shift, however, if the other side provides information enabling you to reassess your other opportunities or the value you place on an agreement.
    Opening Gambits
Who should make the first concrete offer? Beware of opening so conservatively that your offer falls well within your adversaries’ acceptance region. Beware of opening with so extreme a value that you hurt the ambience of negotiations; also, if you are too extreme you will have to make disproportionately large concessions. If you open first, and if your adversaries are ill prepared, you might influence their perception of their own reservation price by your opening offer: your opening offer anchors their thinking about the value of the venture to themselves. Be aware of this anchoring phenomenon if the situation is reversed.
Gauge your reaction to an extreme first offer. Don’t get locked in by talking about your adversaries’ extreme offer; don’t let their offer be the vantage point for subsequent modifications. The best strategy in this case is to either break off negotiations until they modify their offer, or quickly counter with an offer of your own. When two offers are on the table, the midpoint is a natural focal point, so think about this when you make an initial counteroffer. Compare the midpoint of the two offers with your aspiration level.
Protect your integrity. Try to avoid disclosing information (such as your reservation price) as an alternative to giving false information. Use phrases like “This is what I would like to get” rather than “This is what I must get,” when your “must” value is not really a must.
    The Negotiation Dance
The pattern of concessions. The most common pattern of concessions (for a maximizer) is monotone decreasing—that is, the intervals between your decreasing offers become successively smaller, signaling that you are approaching your limit (which does not necessarily have to be your reservation price; it could be your readjusted aspiration level). The number of concessions that you should be prepared to make depends on the context. Your concessions should be paced and linked to those of your adversary.
Reassessing perceptions. During the negotiations, reassess your perceptions about your adversaries’ reservation price. Remember that they might want you to infer that their reservation price is lower than it really is. Conversely, you might want them to believe that your reservation price is higher than it really is. How aggressive should you be in this game of deception? Again, it depends on norms, on the extent to which you guard your integrity, on whether you will be continuing relations with your adversaries, on your (probabilistic) perceptions of their reactions, on your attitudes toward risk, on how you empathize with the needs of the other side, and on what you think is “fair.”
Your adversaries may have information that is relevant to an evaluation of your own reservation price; part of your negotiating strategy may be to ferret out some of this information. But be careful of possible deceptions on their part, such as selective disclosure of information.
As you go along, reassess your aspiration levels. This is hard to do analytically, but you should nevertheless keep such reassessment in mind. Your adversaries are doing the same.
    End Play
Making commitments. For sincere or possibly insincere reasons, you might want to signal that some value is as far as you can or will go. How can you convince your adversaries that you really mean it? That your stance is not merely a bargaining ploy? For example, you might threaten to break off negotiations, leaving it somewhat vague as to whether negotiations could start up again; or you might make statements that limit your further flexibility.
Breaking a commitment gracefully. How can you disengage from a commitment that didn’t work? You can get new instructions from the interests you represent. You can add new issues.… You can get new information. You can be replaced by a new negotiator for your side. And so on.
Helping your adversaries to break a commitment gracefully. It may be to your advantage to let your adversaries disengage from an agreement without too much loss of face. You could, for example, imply that the situation has changed when it really hasn’t. Or you might imply that they were not well organized to begin with and it’s reasonable for them to change their mind. Conversely, if you would like to free yourself from a commitment, you might want to give your adversaries the opportunity to help you.
In the abstract, these games of deception may sound somewhat immoral. But in concrete situations they do not seem so at all. In the case of Elmtree House, it seemed quite proper and natural for Steve to engage in such behavior—for example, by suggesting that Wilson’s company donate some construction work or make a contribution to a scholarship fund. These ploys were designed to provide Wilson with a face-saving means of breaking his absolute top, irrevocable offer.
A commitment is really not a commitment if both sides realize that it can be easily broken. So it may be necessary in some contexts to escalate the rhetoric in order to achieve “real commitment” or a “real-real commitment.” This is akin to the situation described in the Sorensen Chevrolet case: the lawyer for the plaintiff offered a rock-bottom price of $350,000; on the steps of the courthouse a new lawyer for the plaintiff offered the rock-rock-bottom price of $300,000. Maybe in the judge’s chamber the plaintiff herself might have overruled her lawyers and offered the Real Final offer of $250,000.
Introducing an intervenor. If you suspect that your latest rejected offer is well within your adversaries’ acceptance region and if you refuse to move still lower toward your own reservation price, you might have to give up and break off negotiations. Before doing that, you might suggest bringing in a mediator or even an arbitrator. Both you and your adversaries might be willing to disclose more confidential information to an intervenor than to each other.
Broadening the domain of negotiation. In the end, there may be no zone of agreement, or—because of stated commitments—there may be no way of achieving a solution even if there is one. But if the domain of negotiation is enlarged to include more complicated exchanges (for example, contingency arrangements) or to include additional issues, then a mutually profitable contract may be possible and desirable for both parties.
A final word of advice; don’t gloat about how well you have done. After settling a merger for $7 million, don’t tell your future partners that your reservation price was only $4 million; that won’t make them feel good. You might be tempted to lie for their benefit and make a vague claim to a reservation price of about $6.5 million—but lies, even beneficial ones, generate their own complications. Some confidential information should remain confidential even after the fact.*
    Questions
2.9    Raiffa refers (p. 49) to the “negotiation dance,” the pattern of offer and counteroffer by which negotiators seek to close the gap between their opening positions in order to reach agreement. Raiffa also makes various suggestions for succeeding in this process. Occasionally, however, a negotiator will say to an opposing negotiator: “I have too much respect for you to go through a negotiation dance with you. Instead, I want to deal with you in a completely candid and ethical manner. Accordingly, I am going to tell you the minimum price that my client has authorized me to accept. If your client is willing to pay that price, we have a deal. If not, we don’t and there’s no point wasting each other’s time talking about it.” Assuming that the negotiator is being honest in stating the client’s position, what is your view of this approach to negotiation?
2.10    You are leaving Chicago tomorrow to take a job in London. You have a car for sale, and you must sell it before you leave. You researched your car in the Kelly Blue Book, and discovered that it has a Blue Book value of $25,000. I tell you that I will pay you only $20,000 for it because there is a car just like it for sale at $20,000—and I show you an ad for such a car. What is the strength of your objective criteria compared to my BATNA and yours? And if a stronger BATNA will always trump objective criteria, is there any value to researching objective criteria in support of your bargaining demands?
A somewhat different tactical approach to influencing the outcome of a negotiation is set out by Michael Meltsner and Philip Schrag.
    M. MELTSNER AND P. SCHRAG, NEGOTIATING TACTICS
FOR LEGAL SERVICES LAWYERS

    7 Clearinghouse Rev. 259 (1973)
This article catalogues several successful negotiating tactics. Of course, not every tactic described is appropriate for every negotiation; the use of each depends on the particular case and especially upon the perceived relative strengths of the parties during the bargaining process. In general, a party who appears to himself and to his adversary to be strongly desirous of negotiations is less able to use the more powerful tactics set forth. Even the attorney who must negotiate from a position of perceived weakness should be familiar with the tactics that may be used against him, so that he may defend himself as best he can.
This list of tactics is not intended to endorse the propriety of every one of them, but there can be no doubt of their efficacy in appropriate situations. All of these techniques are commonly used by lawyers, and the attorney who chooses to abjure one because it is ethically dubious should at least learn to recognize and to understand the device so that he can defend against it. The more “tricky” of these ploys are used most commonly in urban centers, where lawyers are not likely to be negotiating repeatedly with the same adverse attorneys who will eventually recognize their favorite tactics. Lawyers who have to deal with each other in case after case are more likely to conduct an open, straightforward discussion than those who may never negotiate with each other again.
I.    PREPARATORY TACTICS
1. Arrange to negotiate on your own turf. Whenever possible, insist that the meeting be held in your office or in another setting where you will feel more comfortable than your adversary, and where he will be at a psychological disadvantage because he has had to come to you.…
Some neighborhood poverty lawyers who negotiate with attorneys for banks, realty corporations, and other large firms have added a new twist to the “home base” tactic by attempting to maneuver their adversaries into entering the ghetto, sometimes for the first time in their lives. Their fears for their physical safety and their shock at viewing local housing conditions may reduce their bargaining effectiveness.…
2. Balance or slightly outnumber the other side. Attempt to ascertain or estimate the number of persons the other side is bringing to the meeting, and do your best to ensure that your side is represented by at least the same number of persons, and possibly one additional person. In a bargaining session where two negotiate against one, or three against two, the side with fewer representatives is usually at a disadvantage in that it will tire more readily and will be less able to control the flow of discussion. There is also a tendency in a bargaining situation to reach a compromise evenly balanced among the views of all participants, even if two of the participants are on one side and one on the other, so the active presence of additional bargainers materially affects the outcome. On the other hand, an adversary who feels cornered because he is substantially outnumbered may feel too insecure to bargain seriously. Be prepared therefore to justify the presence of additional representatives on the ground that they have technical expertise necessary to successful completion of the settlement.
3. Time the negotiations to advantage. When one side wants to get the discussion over with quickly, it usually loses. If you perceive that your adversary is anxious to settle quickly (or to avoid protracted discussion because his client is only paying a set fee), arrange to negotiate when you can spend a lot of time at it (e.g., when you have a whole day clear), when your adversary is pressed for time, or when one of you has so little time that, after enough discussion to whet your adversary’s appetite, negotiations must be adjourned for a week or two. You may find that under these conditions, your adversary makes major concessions to avoid further loss of time.…
4. Know the facts thoroughly. Unless he is deliberately unprepared so that the negotiations will be delayed, an unprepared lawyer is usually at a severe disadvantage. He will constantly have to apologize for his ignorance, and his apologies often create a subtle pressure to concede points as to which his adversary is better informed. In addition, an unprepared lawyer may feel inner pressure to compromise because he does not wish to reveal his ignorance by participation in an extended discussion.
5. Lock yourself in. This is a risky but powerful prenegotiation tactic and should be used only with the greatest care. In cases that have attracted public attention, an attorney can increase his bargaining power by announcing publicly a position from which he will not retreat so that his adversary knows that he will lose face if he does in fact retreat. Then the attorney can convincingly say that aspect of his position is nonnegotiable. Attorneys who use this tactic sometimes have their bluff called, and may, in fact, have to make a concession and then explain the retreat to their clients.
6. Designate one of your demands a “precondition.” If the other side wants to talk (e.g., if it requested the negotiations), a lawyer can often improve the chances of a favorable outcome by calling one of his demands a “precondition” to negotiations. If the precondition is met, he starts out with a psychological advantage, a substantive gain, and fewer items which are subject to compromise in the discussions that follow. Even if the precondition pertains only to action during the negotiations themselves, for example, that neither party will speak to the press until their conclusion, the temporary resolution of certain issues is likely to set a pattern for the eventual settlement.
II.    INITIAL TACTICS
7. When it is in your interest, make the other side tender the first offer. The party making the first offer suffers the disadvantage of conceding that it really wants to settle. Furthermore, it may make an offer that actually concedes more than the other side thought it could get at the end of the negotiating process. The attorney who receives such a surprising offer will declare his shock that so little is being tendered, and will demand much more. One surprisingly successful technique for evoking the first offer is to remain silent. Few people can tolerate more than a few seconds of silence during a negotiation; most feel compelled to say something to break the ice. Or you might simply say to your adversary, “Why don’t you start by giving us an idea of your position.” There are situations, however, where by making the first offer a party advantageously sets the agenda for the entire discussion. The negotiations may never leave the questions raised initially; other questions, which may be the weakest from your point of view, will fall into place as part of a general wrap-up of the deal.
8. Make your first demand very high. Outrageously unreasonable demands become more justifiable after substantial discussion. Even if an initially high demand is rejected, it makes a subsequent demand that is almost as high appear to be a more reasonable compromise. The negotiator who opens with a reasonable compromise is likely to be pushed to a worse settlement than he could have obtained by harder bargaining. Nevertheless, some demands are too outrageous to make. They will encourage your adversary to believe that you are not seriously interested in bargaining despite your protestations to the contrary.
9. Place your major demands at the beginning of the agenda. There seem to be “honeymoon” periods, in which negotiators make compromises more freely, at the outset of negotiations and at their conclusion. By forcing your adversary to deal at the outset, when he wants most to compromise, with the items of greatest interest to you, or at the end, when he has invested many hours or weeks of time in negotiating and wants a return on his investment, you can improve your client’s position.
10. Make the other side make the first compromise. There is a psychological advantage in benefitting from the first concession. Studies indicate that losers generally make the first concessions in negotiating a dispute.
III.    TACTICS GENERALLY
11. Use two negotiators who play different roles. The famous “Mutt and Jeff” technique, in which police use one friendly and one nasty interrogator to extract a statement from a reluctant defendant, works well in negotiation. Two lawyers for the same side feign an internal dispute concerning their position; one takes the hard line, offering almost no compromise, while the other appears to desire to make small concessions, and occasionally he prevails. Lawyers adverse to such a team frequently grasp at the marginal concessions because they seem substantial in relation to the position of the hard-liner.
12. Invoke law or justice. To a surprising extent, lawyers are impressed with the citation of authority, and laymen tend to be overwhelmed by a reference to a case or statute. If your adversary seems to react to it, quote or advert to legal authority as often as possible, particularly if you can assert that the position you urge is legally compelled, or that the one he desires is either legally prohibited or at least troublesome. If the other side seems to desire an end to the discussions more than you do, lengthy analytical discussion of cases and statutes is also a good way to kill time without disclosing any facts about your client’s case. If the law is not on your side, avoid using it. Instead, invoke more general principles of justice, or whatever other kind of authority (e.g., public pressure) seems to support your position.
13. Be tough—especially against a patsy. “Unfortunately, when one party is conciliatory and the other cantankerous, the imbalance usually favors the competitive player in the short run.”
14. Appear irrational where it seems helpful. This is a dangerous but often successful tactic. An adversary who is himself an expert negotiator can be thrown off base considerably by a lawyer who does not seem to play the same game, for example, one who seems to behave irrationally. Premier Nikita Khrushchev significantly increased the deterrent power of the relatively small Soviet nuclear force by banging his shoe on the table at the United Nations in 1960; he gave the impression of being somewhat imbalanced—a man who might unleash nuclear weapons upon even a slight provocation.
15. Raise some of your demands as the negotiations progress. The conventional model of negotiation contemplates both sides lowering their demands until a compromise is finally reached. But the highly successful negotiator backtracks; he raises one of his demands for every two concessions he makes and occasionally reopens for further discussion topics that everyone thought had been settled and laid aside. This tactic not only reduces the aggregate concession he makes, but it makes the other side want to finish the negotiation quickly before he stiffens his position any more or retracts the concessions he had made. The party who desires to finish quickly has two strikes against him.
16. Claim that you do not have authority to compromise. You can make a topic nonnegotiable by persuading your adversary that you do not have, and cannot obtain, the authority to go beyond a certain point. The freshman negotiator sometimes makes the mistake of trying to impress the other side with his authority; the expert modestly explains that he has very little authority, and that his client is adamant. (Of course, the client’s supposed adamancy stops just at the point of the minimum concessions the lawyer thinks he need make.) The lawyer should not bring his client with him to the negotiation unless he has a clear understanding of why he is doing so; he exposes himself to the real danger that his adversary will go over his head to the client himself, and he gives up the power to invoke his client’s instructions as a reason for refusing to agree to a particular demand.
17. Clear the agreement with your client before signing it. Before you reach final agreement, you will want to consult with your client. Checking with the client is not only an obligation that you owe to him, it is an important bargaining tactic. It enables you to delay the proceedings while you check, and it gives you a chance to consider any errors you might have made before you sign.
18. Make your adversary feel good. Never gloat over the terms of a settlement. Not only is such behavior boorish, but it may provoke an adversary to reopen negotiations or to adopt a different and stronger negotiating posture the next time you deal with him.…
19. After agreement has been reached, have your client reject it and raise his demands. This is the most ethically dubious of the tactics listed, but there will be occasions where a lawyer will have to defend against it or even employ it. After laboring for hours, days, or weeks to work out a settlement, a negotiator is likely to be dismayed by the prospect of the agreement falling through. As a result, his adversary may be able to obtain last minute concessions. Such a strategy can boomerang; it may so anger an adversary that he simply refuses to bargain, even though bargaining is still in his interest, or he may fight fire with fire by increasing his own demands.
20. Promptly reduce the agreement to writing yourself.… Quite often the terms that have been agreed upon will be subject to differing interpretations, some of which favor your side, some of which favor your adversary’s side. You should, therefore, volunteer to undertake the labor of drafting the agreement. By doing so, you can choose language which reflects your interpretation of the terms agreed upon.… If you draft the document, the other side should be given an opportunity to correct it and to discuss any language not faithfully incorporating the agreement that has been reached. But many lawyers are not thorough editors, so the opportunity to write the first draft becomes the power to choose critically important language. If an adversary writes the first draft, you should be prepared to go over it line by line and, if necessary, to rewrite every word.

In the following excerpt from Getting Past No, William Ury offers advice on dealing with a “tough” negotiator described by Meltsner and Schrag. Are you persuaded that following this advice would enable you to deal with such a negotiator?
    W. URY, GETTING PAST NO

    (Draft ed. 1990)
PROBLEM PEOPLE, PROBLEM SITUATIONS
Suppose that you have just made the sale of the year.* The negotiation with the client was long and hard, but it will double your sales total for the year. Having announced the deal triumphantly to your associates and made the necessary arrangements with manufacturing, you bring in the agreement for the client to sign. He stops you and says: “Now that we’ve agreed on what you’ll provide us, we’d be happy to go ahead as long as you give us a 10% discount.” You are stunned.…
Common sense tells us that anyone can be difficult to deal with at times. Faced with high pressure jobs, deadlines, and limited resources, it is a wonder that people can deal as reasonably and respectfully with each other as they do. Even if the other person is reasonable most of the time, there comes a point in many negotiations when he isn’t—when he simply digs in or launches into a string of threats.
Often, in order to protect yourself against an unreasonable person, you find yourself forced to play his game. You dig in; you issue counterthreats; you attack him back. But is there any way you can get him to play your game—to engage with you in problem-solving negotiation? How can you, in effect, change the game in order to reach a satisfactory agreement efficiently and amicably?
In order to answer this question, we need first to understand the problem we are up against—the other side’s behavior and our normal reactions to it. We must further understand their underlying motivations and why our normal reactions just reinforce their behavior. Only then can we formulate a sound approach.
THE PROBLEM
The problem is first the other side’s behavior, and second, the fact that our normal reactions do not deal effectively with it.
THREE KINDS OF BEHAVIOR
In his efforts to win, the other person usually resorts to three kinds of behavior:
    Stonewalling
Stonewalling—refusing to budge from one’s position or refusing to negotiate at all—works by convincing you that the other person has no flexibility and that it is useless to try to reach any outcome other than his announced position. Stonewalling can take the form of a fait accompli: “What’s done is done. It can’t be changed.” Or a resort to company policy: “I can’t do anything about it. It’s company policy.” Or a reference to a previous commitment: “I told the membership that I would resign as union negotiator before I would accept any less than an 8% raise.” Or an excuse for endless delay: “We’ll get back to you.” Or a final declaration: “You can take it or leave it!” Any other suggestion on your part is met with a NO.
    Attacks
Attacks are pressure tactics designed to intimidate you and make you feel so uncomfortable that you ultimately give in to the other side’s demands. Perhaps the most common form of attack is to threaten you with dire consequences unless you accept their position: “Do it or else!” The other person may also attack your proposal (“Your figures are way out of line!”), your credibility (“You haven’t been in this job long, have you?”), or your status and authority (“We want to talk to the real decision-maker.”). An attacker will insult, badger, and bully you until he gets his way.
    Tricks
A trick takes advantage of your expectations of truth-telling and good faith so that you come to accept the other side’s position. One kind of trick is manipulating the data—using false, phony, or confusing figures. Another is the “no authority” ploy in which the other person misleads you into believing that he has the authority to decide the issue, only to inform you after you have used up all your flexibility that in fact someone else must decide. Tricks lure you under false pretenses into giving in.
COMMON REACTIONS
What can you do when confronted with difficult behavior? Wanting to negotiate in a problem-solving fashion, you may try to reason with the unreasonable person. But he will tend to hear whatever reasons you give for changing his mind as positional arguments designed to pressure him into giving in. He will hear whatever compromise proposals you make either as tricks intended to take him in or as confirming evidence that his tactics have worked. He sees the problem-solving game as your game. If he agrees to cooperate, he will have “given in” to you. Naturally then, he continues and even intensifies his stonewalling, attacks, and tricks. In frustration then, you turn to one of the three normal reactions to this kind of behavior: acting difficult yourself, giving in, or breaking off the relationship.
    Act Difficult
Your first temptation is probably to get into the ring and fight back on the same terms. “Fight fire with fire” and “give them a taste of their own medicine” are adages that come to mind. When someone attacks you, your instinctive reaction is to attack them back.
More rationally, you may hope that, by showing them that two can play the same game, you will bring them to their senses and open the way for negotiation. In some cases, particularly if you are dealing with someone who wants an agreement but is simply hoping to get a better deal, you may succeed.
In most cases, however, this strategy will simply land you in a futile and costly confrontation. You merely give the other person the justification he seeks for his unreasonable behavior. He will say to himself: “Ah, I knew that you were out to get me. This proves it.” He becomes even more fearful, hostile, and rigid. Escalation often follows in the form of a verbal showdown, a corporate jungle fight, a lawsuit, or a war.…
Yet another problem with responding in kind is that the kind of people who stonewall, attack, or use tricks are usually very good at it. They may actually be hoping that you are going to attack them back for you are then on their turf, playing the game the way they like to play it. If you are in the tiger’s cage, it may not be wise to pick a fight.
    Give In
The opposite of acting difficult is to give in. You may feel so uncomfortable that you just want to get it over with, or that you have no choice but to concede. You may decide that it is not worth getting into a fight or that, in fact, the other side has a point. Or maybe you feel that giving in will allay their suspicions, thus creating a better relationship.
Sometimes this may be the most sensible course. If a fight is far more costly than the matter is worth, you may be wise to let it go. If someone has a gun against your head, you probably ought to hand over your wallet.
Usually, however, giving in results in an unsatisfactory outcome. You feel “had.” Moreover, it rewards the other side for bad behavior and gives you a reputation for weakness that he—and others—may try to exploit in the future. Just as giving in to a child’s temper tantrum only reinforces this behavior pattern, so giving in to an angry person only encourages angry outbursts in the future. Your boss’ or client’s terrible temper may appear to be a personality trait, not a tactic to get a better deal, but think about it. He developed that personality as a child because he learned that, when he threw a tantrum, he got what he wanted from his parents. A temper can be controlled—he doesn’t throw a tantrum in front of his boss, just in front of you when he wants something.
People are intimidated and appease the unreasonable person, often under the illusion that, if they give in just this one last time, they will get him off their back and they will never have to deal with him again. Wrong. Usually, that person comes back for further concessions if only because he knows that he can get you to give in. As Heywood Broun once put it, an appeaser believes that if you keep on throwing steaks to a tiger, the tiger will become a vegetarian.
    Break Off
A third course of action is to break off relations. Cease contact with the difficult person or organization. Don’t do business with them. If it’s a marriage, get a divorce. If it’s a job, resign. If the problem is a neighbor, move away from the neighborhood. If you are involved in a joint venture, dissolve it.
At times, avoidance is a perfectly appropriate strategy. Sometimes it is better to end a personal or business relationship if continuing it means being taken advantage of or getting into a fight again and again. Sometimes too, breaking off reminds the other side of the stake they have in the relationship and leads them to act more reasonably.
Usually, however, the costs—both financial and emotional—of breaking off the relationship are high: a lost client, a career setback, a broken family. Breaking off is often a hasty reaction which people come to regret later. We all know people who take a job or enter a personal relationship, become frustrated by their boss or partner, and then leave without giving it a chance. Often, they misinterpret the other person’s behavior and do not try to work it out. A pattern of breaking off relationships means you never get anywhere—you are always starting over.
What is more, the option is often not a genuine one. The costs of disengaging from the relationship may be so high that you feel you have little choice but to deal with the person or organization who is being difficult. Finally, as with giving in, breaking off can signal weakness. It can lead others to seek to exploit you further, knowing that you will not stand your ground.…
Each of the three normal reactions is an understandable response to difficult behavior, but none is usually satisfactory. To figure out a better approach, we must first understand what drives the behavior and why the normal reactions fail to work.
ANALYSIS
WHY DON’T PEOPLE WANT TO COOPERATE?
We are often led to believe that stonewalling, attacks, and tricks are just part of the other person’s basic nature, with the implication that we can do little to change the difficult behavior. Notwithstanding the strong relationship between behavior and personality, you can affect behavior if you can deal successfully with the underlying motivations. People resisting cooperation are typically driven by a varying mix of four motivations:
    They Are Afraid
Many people with whom one negotiates feel fearful, insecure, and suspicious. Seeing the world as “eat or be eaten,” they take rigid positions to protect themselves and are quick to overreact. Behind their verbal fireworks and angry outbursts lie a fear of losing authority or status, a fear of losing control, or a fear of losing their job. Feeling as they do, they do not make fine differences between negotiating in good faith and using deceit; they will tend to use any tactics that promise to help them defend themselves against you, the hostile threat.
    They Don’t Know Better
Often people use stonewalling, attacks, or tricks not because they are by nature unreasonable or difficult, but simply because they know no other way to negotiate. The conventional way when the going gets tough is to turn rigid, to attack vigorously, or to resort to ruses. That is usually what we learn in childhood from fights in the sandbox or from watching our parents quarrel. Not knowing how to engage in problem-solving negotiation, the only alternative people see to unreasonable tactics is to give in—and they don’t want to do that.
    They Don’t See What’s in It for Them
Even if the other person is aware of the possibility of cooperative negotiation, he may spurn it because he does not see how his interests can be met in this fashion. Why should he cooperate?
    They Think They Can Win
Often people are motivated by greed, hunger for power, or simple opportunism. They are guided by the precept that “What is mine is mine. What is yours is negotiable.” Why share the pie fairly when they can make away with the lion’s share? If the client believes he can get a 10% discount by trapping you, why shouldn’t he use the tactic? Why should people cooperate when they think they can win?…
THE METHOD
What method will … enable you to break through the other person’s resistance and engage him in problem-solving negotiation? A careful study of successful negotiation practice reveals such a method, which may be called breakthrough negotiation. The breakthrough method can be distilled into five basic steps. The first step enables you to avoid reacting in the normal way. The second defuses the other person’s fears, the third educates him, the fourth entices him, and the fifth impresses him that he cannot win easily. The method is indirect and step by step.
The very first step of the method is not to react to the other person’s tactics. A NO or an attack can stun you into submission or into a counterattack, which is exactly what the other side wants. Short of breaking off the relationship, how can you stop reacting? An indirect approach is to detach yourself mentally from the negotiation and suspend your reaction, preferably by taking a break. Imagine yourself standing on a balcony looking down on your situation. On the balcony, you can recognize the other side’s tactics, remember what your real interests are, and, if you have time, prepare thoroughly for the negotiation. You are thus able to regain control over yourself, frustrating their attempt to throw you off balance. The first step, in short, is: Go to the Balcony.
Before you can negotiate, however, you must defuse their fears and suspicions. Short of giving in, how can you disarm them? They expect you to attack or to resist; they are ready for that. So act indirectly and do the opposite of what they expect. The opposite of pushing against someone is to draw him into a friendly interaction; in other words, step to his side. Listen to him and acknowledge his point, and agree with him whenever you can. Acknowledge the person himself—his competence, his authority, and his status. In this way, you create a climate for problem-solving negotiation. The second step then is: Step to Their Side.
The next step is to change the game. Instead of rejecting your opponent’s position—which usually only reinforces it—direct his attention to the problem of meeting each side’s interests. Take whatever he says and reframe it as an attempt to deal with the problem. Ask problem-solving questions, such as “Why is it that you want that?” or “What would you do if you were in my shoes?” or “What if we were to …?” Rather than trying to teach him yourself, let the problem be his teacher. Reframe his tactics, too: Go around stone walls, deflect attacks, and expose tricks. To change the game, change the frame. The third step is: Don’t Reject … Reframe.
Now at last you can negotiate, but you still have to entice them to agreement. Not yet convinced of the benefits, people stall. You may be tempted to push and insist, but this will likely lead them only to harden and resist. The indirect alternative is to “build them a golden bridge to retreat across,” as one ancient Chinese strategist put it. Think of yourself as a mediator. Bridge the gap between their interests and yours. Make the outcome appear as a victory for them—or at least a way out with honor. Build on their ideas. Make it easy and convenient for them to agree. The fourth step is: Build Them a Golden Bridge.
If your opponent still resists and thinks he can win without negotiating, you must educate him to the contrary. You must make it hard for him to say no. You could use threats and force, but these often backfire; if you push him into a corner, he will likely lash out, throwing even more resources into the fight against you. Instead, educate him about the costs of not agreeing. Ask reality-testing questions, warn rather than threaten, and demonstrate your BATNA. Use it only if necessary and minimize his resistance by exercising restraint and reassuring him that your goal is mutual satisfaction, not victory. Make sure he knows the golden bridge is always open. In short, use power to bring him to his senses, not his knees. The final step then is: Bring Them to Their Senses, Not Their Knees.
These five steps deal progressively with each major barrier to problem-solving negotiation. Going to the balcony deals with your own reaction; acknowledging the other person defuses his fears; reframing changes the game to problem-solving negotiation; building him a golden bridge entices him with the benefits of agreement; and using power to bring him to his senses impresses him that it is not worth trying to exploit you.
Consider a simple example. A sales executive was responsible for the New York garment industry which is known for a peculiar negotiating style characterized by frequent insults, invective, and threats. She sent a young and inexperienced account executive to pay a visit on a client. The client gave her the full treatment, shouting and swearing and going so far as to threaten to throw her out of a sixth-floor window. The account executive came back to her boss in tears.
So the boss called the client herself. The client gave her the same dressing down—personal insults, curses and the like. She listened patiently, holding the phone away from her ear, until he took a pause for breath. Then she said in a calm voice: “Now I just want to let you know one thing. You can continue to shout and swear at me as long as you like. Because I can take it. I’ve been married!” There was a dead silence at the other end of the phone and then she heard: “Hey, I like that … I can do business with you.” She then proceeded to ask him what the problem was and together they came up with a solution that satisfied them both.
What was the sales executive doing? She didn’t appease the customer nor did she counterattack—those were the direct reactions he expected. Instead, she went to her mental balcony and collected her thoughts. She then disarmed him by surprising him and acknowledging the ploy, making it OK for him to swear and shout. Once she had created a climate for negotiation, she began to ask problem-solving questions, letting the problem be his teacher. Together they were able to build him a golden bridge. She didn’t score a win over him; instead she won him over.…

It is common for lawyers to negotiate on behalf of their clients, and there are often substantial advantages in their doing so. However, as pointed out by Jeffrey Rubin and Frank Sander in the next excerpt, there may also be risks involved for the client who turns negotiations over to her attorney, rather than negotiating herself. Thus, attorney and client should consider carefully whether negotiations on behalf of the client should be carried out by the attorney, the client, or both.
    J. RUBIN AND F. SANDER, WHEN SHOULD WE USE
AGENTS? DIRECT VS. REPRESENTATIVE NEGOTIATION

    4 Neg. J. 395, 396-400 (1988)
… One of the primary reasons that principals choose to negotiate through agents is that the latter possess expertise that makes agreement—particularly favorable agreement—more likely. This expertise is likely to be of three different stripes:
 
    Substantive knowledge. A tax attorney or accountant knows things about the current tax code that make it more likely that negotiations with an IRS auditor will benefit the client as much as possible. Similarly, a divorce lawyer, an engineering consultant, and a real estate agent may have substantive knowledge in a rather narrow domain of expertise, and this expertise may redound to the client’s benefit.
    Process expertise. Quite apart from the specific expertise they may have in particular content areas, agents may have skill at the negotiation process, per se, thereby enhancing the prospects of a favorable agreement.…
    Specific influences. A Washington lobbyist is paid to know the “right” people, to have access to the “corridors of power” that the principals themselves are unlikely to possess. Such “pull” can certainly help immensely, and is yet another form of expertise that agents may possess, although the lure of this “access” often outweighs in promise the special benefits that are confirmed in reality.…
 
Note also that principals may not always know what expertise they need. Thus, a person who has a dispute that seems headed for the courts may automatically seek out a litigator, not realizing that the vast preponderance of cases are settled by negotiation, requiring very different skills that the litigator may not possess. So, although agents do indeed possess different forms of expertise that may enhance the prospects of a favorable settlement, clients do not necessarily know what they need; it’s a bit like the problem of looking up the proper spelling of a word in the dictionary when you haven’t got a clue about how to spell the word in question.
DETACHMENT
Another important reason for using an agent to do the actual negotiation is that the principals may be too emotionally entangled in the subject of the dispute. A classic example is divorce. A husband and wife, caught in the throes of a bitter fight over the end of their marriage, may benefit from the “buffering” that agents can provide. Rather than confront each other with the depth of their anger and bitterness, the principals may do far better by communicating only indirectly, via their respective representatives. Stated most generally, when the negotiating climate is adversarial—when the disputants are confrontational rather than collaborative—it may be wiser to manage the conflict through intermediaries than run the risk of an impasse or explosion resulting from direct exchange.
Sometimes, however, it is the agents who are too intensely entangled. What is needed then is the detachment and rationality that only the principals can bring to the exchange. For example, lawyers may get too caught up in the adversary game and lose sight of the underlying problem that is dividing the principals (e.g., how to resolve a dispute about the quality of goods delivered as part of a long-term supply contract). The lawyers may be more concerned about who would win in court, while the clients simply want to get their derailed relationship back on track. Hence the thrust of some modern dispute resolution mechanisms (such as the mini-trial) is precisely to take the dispute out of the hands of the technicians and give it back to the primary parties.
Note, however, that the very “detachment” we are touting as a virtue of negotiation through agents can also be a liability. For example, in some interpersonal negotiations, apology and reconciliation may be an important ingredient of any resolution. Surrogates who are primarily technicians may not be able to bring to bear these empathic qualities.
TACTICAL FLEXIBILITY
The use of agents allows various gambits to be played out by the principals in an effort to ratchet as much as possible from the other side. For example, if a seller asserts that the bottom line is $100,000, the buyer can try to haggle, albeit at the risk of losing the deal. If the buyer employs an agent, however, the agent can profess willingness to pay that sum but plead lack of authority, thereby gaining valuable time and opportunity for fuller consideration of the situation together with the principal.…
Conversely, an agent may be used in order to push the other side in tough, even obnoxious, fashion, making it possible—in the best tradition of the “good cop bad cop” ploy—for the client to intercede at last, and seem the essence of sweet reason in comparison with the agent.…
Note that the tactical flexibility conferred by representative negotiations presupposes a competitive negotiating climate, a zero-sum contest in which each negotiator wishes to outsmart the other.… To repeat, the assumption behind this line of analysis is that effective negotiation requires some measure of artifice and duplicity, and that this is often best accomplished through the use of some sort of foil or alter ego—in the form of the agent. But the converse is not necessarily true: Where the negotiation is conducted in a problem-solving manner, agents may still be helpful, not because they resort to strategic ruses, but because they can help articulate interests, options, and alternatives. Four heads are clearly better than two, for example, when it comes to brainstorming about possible ways of reconciling the parties’ interests.
Offsetting—indeed, typically more than offsetting—the three above apparent virtues of representative negotiation are several sources of difficulty. Each is sufficiently important and potentially problematic that we believe caution is necessary before entering into negotiation through agents.
[One source of difficulty, according to Rubin and Sander, is that representative negotiations involve more people than do direct negotiations. They state:]
… For instance, a message intended by a client may not be the message transmitted by that client’s agent to the other party. Or the message received by that agent from the other party may be very different from the one that that agent (either deliberately or inadvertently) manages to convey to his or her client.…
Different dynamics will characterize the negotiation depending on whether it is between clients, between lawyers, or with both present. If just the clients are there, the dealings will be more direct and forthright, and issues of authority and ratification disappear. With just the lawyers present, there may be less direct factual information, but concomitantly more candor about delicate topics. Suppose, for example, that an aging soprano seeks to persuade an opera company to sign her for the lead role in an upcoming opera. If she is not present, the opera’s agent may try to lower the price, contending that the singer is past her prime. Such candor is not recommended if the singer is present at the negotiation!
PROBLEMS OF “OWNERSHIP” AND CONFLICTING INTERESTS
In theory, it is clear that the principal calls the shots. Imagine, however, an agent who is intent on … searching for objective criteria and a fair outcome. Suppose the client simply wants the best possible outcome, perhaps because it is a one-shot deal not involving a future relationship with the other party. What if the agent (a lawyer, perhaps) does care about his future relationship with the other agent, and wants to be remembered as a fair and scrupulous bargainer? How should this conflict get resolved and how, in the absence of explicit discussion, will it be resolved, if at all? Conversely, the client, because of a valuable long-term relationship, may want to maintain good relations with the other side. But if the client simply looks for an agent who is renowned for an ability to pull out all the stops, the client’s overall objectives may suffer as the result of an overzealous advocate.
This issue may arise in a number of contexts. Suppose that, in the course of a dispute settlement negotiation, a lawyer who is intent on getting the best possible deal for a client turns down an offer that was within the client’s acceptable range. Is this proper behavior by the agent? The Model Rules of Professional Conduct for attorneys explicitly require (see Rules 1.2(a), 1.4) that every offer must be communicated to the principal, and perhaps a failure to do so might lead to a successful malpractice action against the attorney if the deal finally fell through.…
Differing goals and standards of agent and principal may create conflicting pulls. For example, the buyer’s agent may be compensated as a percentage of the purchase price, thus creating an incentive to have the price as high as possible. The buyer, of course, wants the lowest possible price. Similarly, where a lawyer is paid by the hour, there may be an incentive to draw out the negotiation, whereas the client prefers an expeditious negotiation at the lowest possible cost.
While these are not insoluble problems, to be sure, they do constitute yet another example of the difficulties that may arise as one moves to representative negotiations. Although in theory the principals are in command, once agents have been introduced the chemistry changes, and new actors—with agenda, incentives, and constraints of their own—are part of the picture. Short of an abrupt firing of the agents, principals may find themselves less in control of the situation once agents have come on the scene.
    Questions
2.11    As Rubin and Sander note, someone who is involved in a dispute may engage an attorney to negotiate in his behalf because of the attorney’s legal knowledge. Is there any risk that the attorney’s viewing the dispute based on that knowledge may work to the client’s disadvantage in the negotiations?
2.12    In each of the following situations, identify which of these choices you would prefer and why: (1) the clients negotiating without lawyers present, (2) the lawyer accompanying the client to the negotiation, (3) the lawyers negotiating without the clients present.
 
    a. Negotiations between builder and architect concerning responsibility for a collapsed floor in a construction project that is still in progress;
    b. Negotiations between employer and discharged employee, when the two are brother and sister (see pp. 130-152);
    c. Negotiations concerning child custody and support between parties to a divorce involving allegations of spousal violence; and
    d. Negotiations between insurance companies regarding responsibility for damages occurring in a four-party automobile accident.
 
C. TEAM AND MULTIPARTY NEGOTIATIONS
There are advantages, as well as disadvantages, when the client is represented by a team of negotiators. As pointed out by Jeanne Brett, Ray Friedman, and Kristin Behfar in How to Manage Your Negotiating Team, the advantages are that the team may be composed of individuals with different subject matter expertise, important in a complex negotiation. Additionally, team members may be assigned different roles in the negotiation. For example, one person may be the lead speaker and another may be the technical expert on the subject matter of the negotiation. A third role is that of lead strategist, listening carefully to what is said by members of the other team, and, if appropriate, recalibrating team strategy in light of the other team’s responses. Dividing these roles ensures that they will be carried out more efficiently than could be done by one person.
The central disadvantage of team negotiations is the risk of conflicts of interest among team members. As Brett, Friedman, and Behfar point out:
     Even though team members are all technically on the same side, they often have different priorities and imagine different ideal outcomes: Business development just wants to close the deal. Finance is most concerned about costs. The legal department is focused on patents and intellectual property. Teams that ignore or fail to resolve their differences over negotiation targets, trade-offs, concessions, and tactics will not come to the table with a coherent negotiation strategy. They risk ending up with an agreement that’s good for one part of the company but bad for another.
Other risks inherent in team negotiations are that team members may have different negotiating approaches (cooperative vs. competitive) or styles (empathic vs. assertive). Finally, the team may lack an agreed-upon means for dealing with the unexpected (an unexpected concession by a member of the other team, or, worse, of your own team). Preparation in advance of negotiation is the key to minimizing these risks.
Another variant on one-on-one negotiations is multiparty negotiations, in which there are more than two parties at the bargaining table. The involvement of more than two parties in bargaining complicates the situation significantly. Among the difficulties presented by multiparty negotiations are:
 
    •  Coalition Formation. In order to increase their influence in a multiparty negotiation, two or more parties, particularly those with less bargaining power, may agree to act in concert even though their interests are not identical. Coalitions, however, are inherently unstable because members of one coalition may be tempted to join or form a coalition with other parties who offer them a larger share of agreement gains (assuming agreement can be reached).
    •  Voting Rules. There are a number of possible rules for determining whether agreement has been reached in a multiparty negotiation, the most common of which are majority rule and unanimity. A problem with majority rule is that it fails to recognize the strength of individual preferences. One party may feel very strongly about an issue, but its vote counts for no more than the vote of a party that does not have a strong opinion about the issue. Because strength of preference (priority) is a key component in fashioning integrative agreements, majority rule hinders the development of mutually beneficial tradeoffs. Unanimity rule, in contrast, encourages group members to consider creative alternatives to satisfy the interests of all group members and so expand the pie. Achieving unanimous agreement, however, is time-consuming at best and may even render agreement impossible.
    •  Process Management. When many parties are involved, communication between and among all parties becomes difficult. Thus, one process management issue is how to promote effective communication. Others include what assistance will be needed (neutrals, experts, staff, etc.) and how the contributions of all parties will be coordinated and integrated (working groups, steering committees, etc.) (Susskind, Mnookin, Rozdeiczer, and Fuller, 2005).
 
For a more extensive discussion of the issues presented by multiparty negotiations, as well as suggestions on dealing with those issues, see Thompson (2011), Susskind and Crump (2009), and Raiffa, Richardson, and Metcalf (2002).
D. ETHICS
The issue of the ethical obligations of the attorney engaged in negotiation is an exceedingly difficult one for a number of reasons, many of which are explored by James White in his provocative article, which follows the Discussion Draft of ABA Model Rule 4.2. As White notes, in many situations the very essence of negotiation consists of attempting to deceive the other party about, for example, the most one party will pay to obtain a desired outcome. That being so, the question is not whether a negotiator may mislead her opponent, but on what subjects and by what means. It is difficult to obtain general agreement on ethical standards for answering such questions and equally difficult, in view of the privacy in which most negotiations are conducted, to enforce agreed-upon standards.
Perhaps in recognition of these difficulties, the American Bar Association Model Code of Professional Responsibility for many years dealt only tangentially with the lawyer’s negotiating behavior. In 1980, however, an attempt was made to draft model rules imposing on the lawyer-negotiator explicit ethical obligations concerning fairness and truthfulness. A portion of the draft rules are set out here, and are discussed in White’s article. Subsequently, in 1983, final rules were promulgated. Carefully compare those 1983 final rules, which follow White’s article, with the quoted excerpts from the 1980 draft rules.
    DISCUSSION DRAFT OF ABA MODEL RULES OF PROFESSIONAL CONDUCT


    (1980)
4.2    FAIRNESS TO OTHER PARTICIPANTS
(a)    IN CONDUCTING NEGOTIATIONS, A LAWYER SHALL BE FAIR IN DEALING WITH OTHER PARTICIPANTS
COMMENT
    Fairness
Fairness in negotiation implies that representations on behalf of one party to the other be truthful. This requirement is reflected in contract law, particularly the rules related to fraud and mistake. A lawyer involved in negotiations has an obligation to assure, as far as practicable, that the negotiations conform to the law’s requirements in this respect.
    Tactics
[A] lawyer acting as negotiator should recognize that maintaining a fair and courteous tenor in negotiation can contribute to a satisfactory resolution. This is particularly true when the parties to the negotiation have a continuing relationship with each other, as in collective bargaining, or in negotiations between divorcing parents concerning child custody. An agreement that is the product of open, forbearing, and fair-minded negotiation can be a demonstration by the lawyers of the conduct that the parties themselves should display toward each other.
    J. WHITE, MACHIAVELLI AND THE BAR: ETHICAL
LIMITATIONS ON LYING IN NEGOTIATION

    Am. B. Found. Research J. 926, 926-935, 938 (1980)
… The difficulty of proposing acceptable rules concerning truthfulness in negotiation is presented by several circumstances. First, negotiation is nonpublic behavior. If one negotiator lies to another, only by happenstance will the other discover the lie. If the settlement is concluded by negotiation, there will be no trial, no public testimony by conflicting witnesses, and thus no opportunity to examine the truthfulness of assertions made during the negotiation. Consequently, in negotiation, more than in other contexts, ethical norms can probably be violated with greater confidence that there will be no discovery and punishment. Whether one is likely to be caught for violating an ethical standard says nothing about the merit of the standard. However, if the low probability of punishment means that many lawyers will violate the standard, the standard becomes even more difficult for the honest lawyer to follow, for by doing so he may be forfeiting a significant advantage for his client to others who do not follow the rules.
[A] second difficulty in drafting ethical norms for negotiators … is the almost galactic scope of disputes that are subject to resolution by negotiation. One who conceives of negotiation as an alternative to a lawsuit has only scratched the surface. Negotiation is also the process by which one deals with the opposing side in war, with terrorists, with labor or management in a labor agreement, with buyers and sellers of goods, services, and real estate, with lessors, with governmental agencies, and with one’s clients, acquaintances, and family. By limiting his consideration to negotiations in which a lawyer is involved in his professional role, one eliminates some of the most difficult cases but is left with a rather large and irregular universe of disputes. Surely society would tolerate and indeed expect different forms of behavior on the one hand from one assigned to negotiate with terrorists and on the other from one who is negotiating with the citizens on behalf of a governmental agency. The difference between those two cases illustrates the less drastic distinctions that may be called for by differences between other negotiating situations. Performance that is standard in one negotiating arena may be gauche, conceivably unethical, in another. More than almost any other form of lawyer behavior, the process of negotiation is varied; it differs from place to place and from subject matter to subject matter. It calls, therefore, either for quite different rules in different contexts or for rules stated only at a very high level of generality.
A final complication in drafting rules about truthfulness arises out of the paradoxical nature of the negotiator’s responsibility. On the one hand the negotiator must be fair and truthful; on the other he must mislead his opponent. Like the poker player, a negotiator hopes that his opponent will overestimate the value of his hand. Like the poker player, in a variety of ways he must facilitate his opponent’s inaccurate assessment. The critical difference between those who are successful negotiators and those who are not lies in this capacity both to mislead and not to be misled.
Some experienced negotiators will deny the accuracy of this assertion, but they will be wrong. I submit that a careful examination of the behavior of even the most forthright, honest, and trustworthy negotiators will show them actively engaged in misleading their opponents about their true positions. That is true of both the plaintiff and the defendant in a lawsuit. It is true of both labor and management in a collective bargaining agreement. It is true as well of both the buyer and the seller in a wide variety of sales transactions. To conceal one’s true position, to mislead an opponent about one’s true settling point, is the essence of negotiation.
Of course there are limits on acceptable deceptive behavior in negotiation, but there is the paradox. How can one be “fair” but also mislead? Can we ask the negotiator to mislead, but fairly, like the soldier who must kill, but humanely?
TRUTHTELLING IN GENERAL
The obligation to behave truthfully in negotiation is embodied in the requirement of [proposed] Rule 4.2(a) that directs the lawyer to “be fair in dealing with other participants.”…
The comment on fairness under Rule 4.2 makes explicit what is implicit in the rule itself by the following sentence: “Fairness in negotiation implies that representations by or on behalf of one party to the other party be truthful.” Standing alone that statement is too broad. Even the Comments contemplate activities such as puffing which, in the broadest sense, are untruthful. It seems quite unlikely that the drafters intend or can realistically hope to outlaw a variety of other nontruthful behavior in negotiations. Below we will consider some examples, but for the time being we will consider the complexity of the task.
Pious and generalized assertions that the negotiator must be “honest” or that the lawyer must use “candor” are not helpful. They are at too high a level of generality, and they fail to appreciate the fact that truth and truthful behavior at one time in one set of circumstances with one set of negotiators may be untruthful in another circumstance with other negotiators. There is no general principle waiting somewhere to be discovered as Judge Alvin B. Rubin seems to suggest in his article on lawyer’s ethics.10 Rather, mostly we are doing what he says we are not doing, namely, hunting for the rules of the game as the game is played in that particular circumstance.
The definition of truth is in part a function of the substance of the negotiation. Because of the policies that lie behind the securities and exchange laws and the demands that Congress has made that information be provided to those who buy and sell, one suspects that lawyers engaged in SEC work have a higher standard of truthfulness than do those whose agreements and negotiations will not affect public buying and selling of assets. Conversely, where the thing to be bought and sold is in fact a lawsuit in which two professional traders conclude the deal, truth means something else. Here truth and candor call for a smaller amount of disclosure, permit greater distortion, and allow the other professional to suffer from his own ignorance and sloth in a way that would not be acceptable in the SEC case. In his article Rubin recognizes that there are such different perceptions among members of the bar engaged in different kinds of practice, and he suggests that there should not be such differences. Why not? Why is it so clear that one’s responsibility for truth ought not be a function of the policy, the consequences, and the skill and expectations of the opponent?
Apart from the kinds of differences in truthfulness and candor which arise from the subject matter of the negotiation, one suspects that there are other differences attributable to regional and ethnic differences among negotiators. Although I have only anecdotal data to support this idea, it seems plausible that one’s expectation concerning truth and candor might be different in a small, homogeneous community from what it would be in a large, heterogeneous community of lawyers. For one thing, all of the lawyers in the small and homogeneous community will share a common ethnic and environmental background. Each will have been subjected to the same kind of training about what kinds of lies are appropriate and what are not appropriate.
Moreover, the costs of conformity to ethical norms are less in a small community. Because the community is small, it will be easy to know those who do not conform to the standards and to protect oneself against that small number. Conversely, in the large and heterogeneous community, one will not have confidence either about the norms that have been learned by the opposing negotiator or about his conformance to those norms.…
If the Comments or the body of the Model Rules are to refer to truthfulness, they should be understood to mean not an absolute but a relative truth as it is defined in context. That context in turn should be determined by the subject matter of the negotiation and, to a lesser extent, by the region and the background of the negotiators. Of course, such a flexible standard does not resolve the difficulties that arise when negotiators of different experience meet one another. I despair of solving that problem by the promulgation of rules, for to do so would require the drafters of these rules to do something that they obviously could not wish to do. That is, unless they wish to rely on the norms in the various subcultures in the bar to flesh out the rules, they will have to draft an extensive and complex body of rules.
FIVE CASES
Although it is not necessary to draft such a set of rules, it is probably important to give more than the simple disclaimer about the impossibility of defining the appropriate limits of puffing that the drafters have given in the current Comments. To test these limits, consider five cases. Easiest is the question that arises when one misrepresents his true opinion about the meaning of a case or a statute. Presumably such a misrepresentation is accepted lawyer behavior both in and out of court and is not intended to be precluded by the requirement that the lawyer be “truthful.” In writing his briefs, arguing his case, and attempting to persuade the opposing party in negotiation, it is the lawyer’s right and probably his responsibility to argue for plausible interpretations of cases and statutes which favor his client’s interest, even in circumstances where privately he has advised his client that those are not his true interpretations of the cases and statutes.
A second form of distortion that the Comments plainly envision as permissible is distortion concerning the value of one’s case or of the other subject matter involved in the negotiation. Thus the Comments make explicit reference to “puffery.” Presumably they are attempting to draw the same line that one draws in commercial law between express warranties and “mere puffing” under section 2-313 of the Uniform Commercial Code. While this line is not easy to draw, it generally means that the seller of a product has the right to make general statements concerning the value of his product without having the law treat those statements as warranties and without having liability if they turn out to be inaccurate estimates of the value. As the statements descend toward greater and greater particularity, as the ignorance of the person receiving the statements increases, the courts are likely to find them to be not puffing but express warranties. By the same token a lawyer could make assertions about his case or about the subject matter of his negotiation in general terms, and if those proved to be inaccurate, they would not be a violation of the ethical standards. Presumably such statements are not violations of the ethical standards even when they conflict with the lawyer’s dispassionate analysis of the value of his case.
A third case is related to puffing but different from it. This is the use of the so-called false demand. It is a standard negotiating technique in collective bargaining negotiation and in some other multiple-issue negotiations for one side to include a series of demands about which it cares little or not at all. The purpose of including these demands is to increase one’s supply of negotiating currency. One hopes to convince the other party that one or more of these false demands is important and thus successfully to trade it for some significant concession. The assertion of and argument for a false demand involves the same kind of distortion that is involved in puffing or in arguing the merits of cases or statutes that are not really controlling. The proponent of a false demand implicitly or explicitly states his interest in the demand and his estimation of it. Such behavior is untruthful in the broadest sense; yet at least in collective bargaining negotiation its use is a standard part of the process and is not thought to be inappropriate by any experienced bargainer.
Two final examples may be more troublesome. The first involves the response of a lawyer to a question from the other side. Assume that the defendant has instructed his lawyer to accept any settlement offer under $100,000. Having received that instruction, how does the defendant’s lawyer respond to the plaintiff’s question, “I think $90,000 will settle this case. Will your client give $90,000?” Do you see the dilemma that question poses for the defense lawyer? It calls for information that would not have to be disclosed. A truthful answer to it concludes the negotiation and dashes any possibility of negotiating a lower settlement even in circumstances in which the plaintiff might be willing to accept half of $90,000. Even a moment’s hesitation in response to the question may be a nonverbal communication to a clever plaintiff’s lawyer that the defendant has given such authority. Yet a negative response is a lie.
It is no answer that a clever lawyer will answer all such questions about authority by refusing to answer them, nor is it an answer that some lawyers will be clever enough to tell their clients not to grant them authority to accept a given sum until the final stages in negotiation. Most of us are not that careful or that clever. Few will routinely refuse to answer such questions in cases in which the client has granted a much lower limit than that discussed by the other party, for in that case an honest answer about the absence of authority is a quick and effective method of changing the opponent’s settling point, and it is one that few of us will [forgo] when our authority is far below that requested by the other party. Thus despite the fact that a clever negotiator can avoid having to lie or to reveal his settling point, many lawyers, perhaps most, will sometime be forced by such a question either to lie or to reveal that they have been granted such authority by saying so or by their silence in response to a direct question. Is it fair to lie in such a case?
Before one examines the possible justifications for a lie in that circumstance, consider a final example recently suggested to me by a lawyer in practice. There the lawyer represented three persons who had been charged with shoplifting. Having satisfied himself that there was no significant conflict of interest, the defense lawyer told the prosecutor that two of the three would plead guilty only if the case was dismissed against the third. Previously those two had told the defense counsel that they would plead guilty irrespective of what the third did, and the third had said that he wished to go to trial unless the charges were dropped. Thus the defense lawyer lied to the prosecutor by stating that the two would plead only if the third were allowed to go free. Can the lie be justified in this case?21
How does one distinguish the cases where truthfulness is not required and those where it is required? Why do the first three cases seem easy? I suggest they are easy cases because the rules of the game are explicit and well developed in those areas. Everyone expects a lawyer to distort the value of his own case, of his own facts and arguments, and to deprecate those of his opponent. No one is surprised by that, and the system accepts and expects that behavior. To a lesser extent the same is true of the false demand procedure in labor-management negotiations where the ploy is sufficiently widely used to be explicitly identified in the literature. A layman might say that this behavior falls within the ambit of “exaggeration,” a form of behavior that while not necessarily respected is not regarded as morally reprehensible in our society.
The last two cases are more difficult. In one the lawyer lies about his authority; in the other he lies about the intention of his clients. It would be more difficult to justify the lies in those cases by arguing that the rules of the game explicitly permit that sort of behavior. Some might say that the rules of the game provide for such distortion, but I suspect that many lawyers would say that such lies are out of bounds and are not part of the rules of the game. Can the lie about authority be justified on the ground that the question itself was improper? Put another way, if I have a right to keep certain information to myself, and if any behavior but a lie will reveal that information to the other side, am I justified in lying? I think not. Particularly in the case in which there are other avenues open to the respondent, should we not ask him to take those avenues? That is, the careful negotiator here can turn aside all such questions and by doing so avoid any inference from his failure to answer such questions.
What makes the last case a close one? Conceivably it is the idea that one accused by the state is entitled to greater leeway in making his case. Possibly one can argue that there is no injury to the state when such a person, particularly an innocent person, goes free. Is it conceivable that the act can be justified on the ground that it is part of the game in this context, that prosecutors as well as defense lawyers routinely misstate what they, their witnesses, and their clients can and will do? None of these arguments seems persuasive. Justice is not served by freeing a guilty person. The system does not necessarily achieve better results by trading two guilty pleas for a dismissal. Perhaps its justification has its roots in the same idea that formerly held that a misrepresentation of one’s state of mind was not actionable for it was not a misrepresentation of fact.
In a sense rules governing these cases may simply arise from a recognition by the law of its limited power to shape human behavior. By tolerating exaggeration and puffing in the sales transaction, by refusing to make misstatement of one’s intention actionable, the law may simply have recognized the bounds of its control over human behavior. Having said that, one is still left with the question, Are the lies permissible in the last two cases? My general conclusion is that they are not, but I am not nearly as comfortable with that conclusion as I am with the conclusion about the first three cases.
Taken together, the five foregoing cases show me that we do not and cannot intend that a negotiator be “truthful” in the broadest sense of that term. At the minimum we allow him some deviation from truthfulness in asserting his true opinion about cases, statutes, or the value of the subject of the negotiation in other respects. In addition some of us are likely to allow him to lie in response to certain questions that are regarded as out of bounds, and possibly to lie in circumstances where his interest is great and the injury seems small. It would be unfortunate, therefore, for the rule that requires “fairness” to be interpreted to require that a negotiator be truthful in every respect and in all of his dealings. It should be read to allow at least those kinds of untruthfulness that are implicitly and explicitly recognized as acceptable in his forum, a forum defined both by the subject matter and by the participants.…
CONCLUSION
To draft effective legislation is difficult; to draft effective ethical rules is close to impossible. Such drafters must walk the narrow line between being too general and too specific. If their rules are too general, they will have no influence on any behavior and give little guidance even to those who wish to follow the rules. If they are too specific, they omit certain areas or conflict with appropriate rules for problems not foreseen but apparently covered.
There are other, more formidable obstacles. These drafters are essentially powerless. They draft the rules, but the American Bar Association must pass them, and the rules must then be adopted by various courts or other agencies in the states. Finally the enforcement of the rules is left to a hodgepodge of bar committees and grievance agencies of varied will and capacity. Thus the drafters are far removed from and have little control over those who ultimately will enact and enforce the rules. For that reason, even more than most legislators, drafters of ethical rules have limited power to influence behavior. This weakness presents a final dilemma and one they have not always faced as well as they should, namely, to make the appropriate trade-off between what is “right” and what can be done. To enact stern and righteous rules in Chicago will not fool the people in Keokuk. The public will not believe them, and the bar will not follow them. What level of violation of the rules can the bar accept without the rules as a whole becoming a mockery? I do not know and the drafters can only guess. Because of the danger presented if the norms are widely and routinely violated, the drafters should err on the conservative side and must sometimes reject better and more desirable rules for poorer ones simply because the violation of the higher standard would cast all the rules in doubt.
    ABA, MODEL RULES OF PROFESSIONAL CONDUCT

    (1983, as amended 2001-2002)
RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS
In the course of representing a client a lawyer shall not knowingly:
 
    a. make a false statement of material fact or law to a third person; or
    b. fail to disclose a material fact to a third person when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6 [dealing with lawyer-client confidentiality].
 
COMMENT
    Misrepresentation
A lawyer is required to be truthful when dealing with others on a client’s behalf, but generally has no affirmative duty to inform an opposing party of relevant facts. A misrepresentation can occur if the lawyer incorporates or affirms a statement of another person that the lawyer knows is false. Misrepresentations can also occur by partially true but misleading statements or omissions that are the equivalent of affirmative false statements. For dishonest conduct that does not amount to a false statement or for misrepresentations by a lawyer other than in the course of representing a client, see Rule 8.4.
    Statements of Fact
This Rule refers to statements of fact. Whether a particular statement should be regarded as one of fact can depend on the circumstances. Under generally accepted conventions in negotiation, certain types of statements ordinarily are not taken as statements of material fact. Estimates of price or value placed on the subject of a transaction and a party’s intentions as to an acceptable settlement of a claim are ordinarily in this category, and so is the existence of an undisclosed principal except where nondisclosure of the principal would constitute fraud. Lawyers should be mindful of their obligations under applicable law to avoid criminal and tortious misrepresentation.
    Crime or Fraud by Client
Under Rule 1.2(d), a lawyer is prohibited from counseling or assisting a client in conduct that the lawyer knows is criminal or fraudulent. Paragraph (b) states a specific application of the principle set forth in Rule 1.2(d) and addresses the situation where a client’s crime or fraud takes the form of a lie or misrepresentation. Ordinarily, a lawyer can avoid assisting a client’s crime or fraud by withdrawing from the representation. Sometimes it may be necessary for the lawyer to give notice of the fact of withdrawal and to disaffirm an opinion, document, affirmation or the like. In extreme cases, substantive law may require a lawyer to disclose information relating to the representation to avoid being deemed to have assisted the client’s crime or fraud. If the lawyer can avoid assisting a client’s crime or fraud only by disclosing this information, then under paragraph (b) the lawyer is required to do so, unless the disclosure is prohibited by Rule 1.6.
RULE 1.6: CONFIDENTIALITY OF INFORMATION
(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation or the disclosure is permitted by paragraph (b).
(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:
          (1) to prevent reasonably certain death or substantial bodily harm;
          (2) to prevent the client from committing a crime or fraud that is reasonably certain to result in substantial injury to the financial interests or property of another and in furtherance of which the client has used or is using the lawyer’s services;
          (3) to prevent, mitigate or rectify substantial injury to the financial interests or property of another that is reasonably certain to result or has resulted from the client’s commission of a crime or fraud in furtherance of which the client has used the lawyer’s services;
          (4) to secure legal advice about the lawyer’s compliance with these Rules;
          (5) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or
          (6) to comply with other law or a court order.
 

A lawyer must be concerned not only with the ethical implications of what she says—or does not say—in negotiations, but with the legal implications as well. The latter topic is treated by Professor Shell in the following article.
    G. SHELL, WHEN IS IT LEGAL TO LIE IN NEGOTIATIONS?

    Sloan Mgmt. Rev. 93, 94-96 (Spring 1991)
The elements of common law fraud are deceptively simple. A statement is fraudulent when the speaker makes a knowing misrepresentation of a material fact on which the victim reasonably relies and which causes damages.…
KNOWING
The common law definition of fraud requires that the speaker have a particular state of mind with respect to the fact he misrepresents: the statement must be made “knowingly.” This generally means that the speaker knows what he says is false. One way of getting around fraud, therefore, might be for the speaker to avoid contact with information that would lead to a “knowing” state of mind. For example, a company president might suspect that his company is in poor financial health, but he does not yet “know” it because he has not seen the latest quarterly reports. When his advisers ask to set up a meeting to discuss these reports, he tells them to hold off. He is about to go into negotiations with an important supplier and would like to be able to say, honestly, that so far as he knows the company is paying its bills. Does this get the president off the hook? No. The courts have stretched the definition of “knowing” to include statements that are “reckless,” that is, those made with a conscious disregard for their truth. Thus, when the information that will give the speaker the truth is close at hand and he deliberately turns away in order to maintain a convenient state of ignorance, the law will treat him as if he spoke with full knowledge that his statements were false.…
MISREPRESENTATION
In general, the law requires the speaker to make a positive misstatement before it will attach liability for fraud. Thus, a basic rule for commercial negotiators is to “be silent and be safe.” As a practical matter, of course, silence is difficult to maintain if one’s bargaining opponent is an astute questioner. In the face of inconvenient questions, negotiators are often forced to resort to verbal feints and dodges such as, “I don’t know about that,” or, when pressed, “That is not a subject I am at liberty to discuss.”
There are circumstances when such dodges will not do, and it may be fraudulent to keep your peace about an issue. When does a negotiator have a duty to frankly disclose matters that may hurt his bargaining position? Under recent cases, the law imposes affirmative disclosure duties in the following four circumstances:
1. When the nondisclosing party makes a partial disclosure that is or becomes misleading in light of all the facts. If you say your company is profitable, you may have a duty to disclose whether you used questionable accounting techniques to arrive at that statement. If you show a loss in the next quarter and negotiations are still ongoing, you may be required to disclose the loss. One way to avoid this is to make no statements on delicate subjects in the first place. Then you have no duty to correct or update yourself.
2. When the parties stand in a fiduciary relationship to one another. In negotiations involving trustees and beneficiaries, parties must be completely frank and cannot rely on the “be silent and be safe” rubric. Note, however, that courts have recently broadened the notion of a “fiduciary” to include banks, franchisors, and other commercial players who deal with business partners on a somewhat-less-than-arm’s-length basis. In short, it is becoming increasingly risky to withhold important information in negotiations with parties who depend on you for their commercial well-being.
3. When the nondisclosing party has “superior information” vital to the transaction that is not accessible to the other side. This is a slippery exception, but the best test is one of conscience. Indeed, courts often state that the legal test of disclosure is whether “equity or good conscience” requires that the fact be revealed. Would you feel cheated if the other side didn’t tell you about the hidden fact? Or would you secretly kick yourself for not having found it out yourself? If the former, you should consult an attorney. A recent case applying this exception held that an employer owed a duty to a prospective employee to disclose contingency plans for shutting down the project for which the employee was hired. In general, sellers have a greater duty than buyers to disclose things they know about their own property. Thus, a home seller must disclose termite infestation in her home. But an oil company need not disclose the existence of oil on a farmer’s land when negotiating a purchase.
4. When special transactions are at issue, such as insurance contracts. Insurers must fully disclose the scope of coverage, and insureds must fully disclose their insurance risk. If you apply for a life insurance policy and do not disclose your heart condition, you have committed fraud.
If none of these four exceptions applies, you are not likely to be found liable for common law fraud based on a nondisclosure. Beware of special statutory modifications of the common law rules, however. For example, if the sale of your company involves a purchase or sale of securities, state and federal antifraud rules may impose a stiffer duty of disclosure than may apply under the common law.…
MATERIAL
Most people lie about something during negotiations. Often they seek to deceive others by making initial demands that far exceed their true needs or desires. Sometimes they mislead others about their reservation price or “bottom line.” Of course, demands and reservation prices may not be “facts.” One may have only a vague idea of what one really wants or is willing to pay for something. Hence, a statement that an asking price is too high may not be a true misrepresentation as much as a statement of preference. Suppose, however, that a negotiator has been given authority by a seller to peddle an item for any price greater than $10,000. Is it fraud for the negotiator to reject an offer of $12,000 and state that the deal cannot be closed at that price? In fact, the deal could be closed for that price so there has been a knowing misrepresentation of fact. The question is whether this fact is material in a legal sense. It is not.…
Demands and reservation prices are not, as a matter of law, material to a deal.…
Some experienced negotiators may be surprised to learn, however, that there are legal problems when negotiators try to embellish their refusals to accept a particular price with supporting lies. Lies about “other offers” are classic problem cases of this sort. For example, take the following relatively older but still leading case from Massachusetts. A commercial landlord bought a building and proceeded to negotiate a new lease with a toy shop tenant when the tenant’s lease expired. The proprietor of the toy shop bargained hard and refused to pay the landlord’s demand for a $10,000 increase in rent. The landlord then told the shop owner that he had another tenant willing to pay the amount and threatened the current tenant with immediate eviction if he did not promptly agree to the new rate. The tenant paid, but learned several years later that the threat had been a bluff; there was no other tenant. The tenant sued successfully for fraud.
In a more recent case, this time from Oklahoma, a real estate agent was held liable for fraud, including punitive damages, when she pressured a buyer into closing on a home with a story that a rival buyer (the contractor who built the house) was willing to pay the asking price and would do so later that same day. In these cases, the made-up offer was a lie; it concerned an objective fact (either someone had made an offer or they had not), and the courts ruled that the lie could be material given all the circumstances.
    Questions
2.13    Meltsner and Schrag essentially concede that some of the tactics they describe are ethically dubious or “tricky.” Do any of them violate Rule 4.1? Are there others that even the most ethical and relationship-oriented negotiator would not hesitate to use?
2.14    You are a senior partner in a well-established law firm with its main office in Chicago and other offices in major cities worldwide. A wealthy Middle Eastern oil magnate, who has been represented for many years by your London office, has requested the Chicago office to represent him in forthcoming negotiations concerning his planned purchase of a little-known painting presently owned by Art Chicago, a recently formed museum that is attempting to interest Chicago children in fine art. In briefing you for these negotiations, the oil magnate tells you that he has been advised by his art experts that the painting, previously attributed to a comparatively obscure French artist, was instead the work of Gauguin. His instructions to you are that under no circumstances may you reveal this fact to Art Chicago since it increases the market value of the painting by millions of dollars.
You are now preparing for negotiations in which Art Chicago will be represented by its general counsel, a recent law school graduate. What, if any, difficulties do the oil magnate’s instructions create for you? How will you resolve those difficulties? If you represent the oil magnate in these negotiations, are you under any ethical or legal obligation to disclose the advice he has received from his art experts?
2.15    Your home, which you purchased ten years ago for $125,000, was recently appraised by a licensed and certified appraiser as having a market value of $200,000. You put the house up for sale in the local newspaper at $400,000, and were prepared to sell for $200,000 or even less. The first contact you received was from an elderly couple who are recent immigrants to the United States and who speak little English. They had seen your ad and offered you $400,000 in cash for the house. What do you do? If you were the attorney for the seller, and he told you to accept the $400,000 offer, what would you do?
2.16    You are the attorney for the company president whom Shell describes as having “deliberately turn[ed] away in order to maintain a convenient state of ignorance” about the financial health of his company. The company president tells you about this just before the two of you enter negotiations with the “important supplier.” Are you required by Rule 4.1 to disclose the president’s fraud to the supplier?
2.17    In the example given by Shell in which the seller authorized his agent to accept any price over $10,000, suppose that the buyer’s agent had asked her, “Are you authorized to accept $11,000?” Would it be fraudulent for the seller’s agent to say “no”? If the seller’s agent were an attorney, would saying “no” violate Rule 4.1? Could the attorney-agent respond to the question in a manner that would avoid both the risks of fraud and of a Rule 4.1 violation, while at the same time protecting the seller’s bargaining position?
2.18    Some students think that the ethical standards set forth in Rule 4.1 are too low. If you share this view, what changes would you make? See Alfini (1999); Menkel-Meadow and Wheeler (2004).
2.19    What are the advantages and disadvantages of dispute resolution by negotiation as compared to adjudication? Are there circumstances (for example, particular types of disputes or relationships between the parties) in which adjudication is a preferable mode of dispute resolution?
2.20    Are there times when you should refuse to negotiate? Should the United States negotiate with the Taliban? Should a police department negotiate with a terrorist group holding hostages? Should you negotiate with a business partner who has deceived you and now wants to take advantage of his betrayal by negotiating a better deal with you? How do you decide these questions? See Mnookin (2010) Bargaining with the Devil; Shell, The Morality of Bargaining: Identity Versus Interests in Negotiating with Evil, 26 Negotiation Journal 453 (2010).
E. EMOTIONS
Emotions may play a determinative role in the success or failure of negotiations. Positive emotions—liking, confidence, trust—are often present in deal-making negotiations. Dispute settlement negotiations, which, by definition, begin with a conflict, are more likely to be characterized by negative emotions, particularly anger. Anger may also develop in deal-making negotiations if, for example, one party comes to view the other as greedy, claiming more value than appropriate. Even when genuine emotion is not present, emotions can be feigned for tactical purposes—to obtain an advantage in the negotiation.
Efforts to ignore or suppress emotions are generally regarded as futile. The skilled negotiator must, then, know how to deal with her emotions, controlling those likely to have a negative effect on the negotiation and using those likely to have a positive effect. For advice on dealing with emotions in negotiation we draw on The Mind and Heart of the Negotiator, by social psychologist Leigh Thompson. According to Professor Thompson:
 
    •  “Emotional intelligence is the ability of negotiators to understand emotions in themselves and others and to use emotional knowledge to bring about positive outcomes.” A consistent positive correlation exists in the research between emotion recognition accuracy and performance. Greater recognition of facial expressions accurately predicted how well negotiators did in terms of both distributive and integrative outcomes.
    •  Positive emotion, when expressed by a negotiator, may have positive consequences. “People process information differently when in a positive mood than in a negative or neutral mood. Good moods promote creative thinking, which leads to innovative problem solving.” This, in turn, builds rapport between the negotiators. “Negotiators who are in a positive mood use more cooperative strategies, engage in more information exchange, generate more alternatives, and use fewer contentious tactics than do negative or neutral-mood negotiators.”
             Among the means by which a negotiator may generate positive emotions in the other negotiator is to demonstrate that she respects and trusts the other negotiator.
    •  Negative emotion, if real, is counterproductive. Angry negotiators are less effective in both creating and claiming value than are negotiators who have more positive emotions. A large body of research indicates that negative emotions can interfere with a negotiator’s ability to make good decisions. In contrast, negotiators who are tactically angry are more likely to gain concessions from their opponent, who may assume that the issue under consideration is important to the angry negotiator and that he is unlikely to yield on that issue. Recipients of anger who have poor BATNAs are most affected by angry displays and therefore make more concessions.
             Words that label the other negotiator negatively or tell the other negotiator what he/she should do trigger the greatest anger. As a result, when expressing anger, negotiators should direct that anger to a specific behavior rather than to the other negotiator, thereby separating the people from the problem. (“Your client’s position on revenue-sharing would drive us into bankruptcy,” not “It is irresponsible of you to present a proposal that would drive us into bankruptcy.”)
             A negotiator’s firmness does not typically generate anger in the other negotiator because it conveys one’s feelings about oneself, not about the other negotiator.
    •  “Emotions are contagious. If one negotiator conveys positive emotion, the other negotiator is likely to ‘catch’ this positive emotional state and convey positive emotion as well. The same is true for negative emotions. We don’t need to be consciously aware of the other negotiator’s emotion for it to affect our own emotional state.”
 
Accordingly, a skilled negotiator will attempt to stay positive in dealing with her counterpart, and will demonstrate her positive attitude. She will avoid genuine anger (by trying to understand, if not forgive, the conduct that triggers that anger), and will express feigned anger only when doing so is likely to be effective. Even feigned anger will not label the other negotiator negatively or tell him what to do, but will be limited to specific behavior of the other party.
A skilled negotiator should also be capable of expressing empathy for the other negotiator’s interests, while at the same time asserting her own interests. Managing the tension between empathy and assertiveness is the subject of the following article by Mnookin, Peppet, and Tulumello.
    R. MNOOKIN, S. PEPPET, AND A. TULUMELLO, THE
TENSION BETWEEN EMPATHY AND ASSERTIVENESS

    12 Neg. J. 217-228 (1996)
… [B]y assertiveness, we mean the capacity to express and advocate for one’s own interests. By empathy, we mean the capacity to demonstrate an accurate, nonjudgmental understanding of another person’s concerns and perspective.
Empathy and assertiveness are in “tension” because many negotiators implicitly assume that these two sets of skills represent polar opposites along a single continuum and that each is incompatible with the other. Some worry, for example, that to listen or empathize too much signals weakness or agreement; they perceive empathy to be incompatible with assertion. Others are concerned that if they advocate too strongly they will upset or anger their counterpart; they believe that assertion undermines empathy. Many negotiators fall somewhere in between. Not needing to dominate but preferring not to surrender control, they are unsure how much to assert. Or, open to understanding the other side but also wanting to secure the best possible outcome, they do not know how much to empathize. In short, many negotiators feel stuck. We propose that empathy and assertiveness do not represent polar opposites along a single dimension and that rather they should be conceptualized as two independent dimensions of negotiation behavior.
EMPATHY
For purposes of negotiation, we define empathy as the process of demonstrating an accurate, nonjudgmental understanding of the other side’s needs, interests, and positions. There are two components to this definition. The first involves a skill psychologists call perspective-taking—trying to see the world through the other negotiator’s eyes. The second is the nonjudgmental expression of the other person’s viewpoint in a way that is open to correction.…
Defined in this way, empathy requires neither sympathy nor agreement. Sympathy is “feeling for” someone—it refers to an affective response to the other person’s predicament. For us, empathy does not require people to have sympathy for others’ plight.… Instead, it simply requires the expression of how the world looks to that person.
The benefits of empathy relate to the integrative and distributive aspects of bargaining. Consider first the potential benefits of understanding (but not yet demonstrating) the other side’s viewpoint. Skilled negotiators often can “see through” another person’s statements to find hidden interests or feelings, even when they are inchoate in the other’s mind. Perspective-taking thus facilitates value-creation by enabling a negotiator to craft arguments, proposals, or trade-offs that reflect another’s interests and that may create the basis for trade.
Perspective-taking also facilitates distributive moves. To the extent we understand another negotiator, we will better predict their goals, expectations, and strategic choices. This enables good perspective-takers to gain a strategic advantage—analogous, perhaps, to playing a game of chess with advance knowledge of the other side’s moves. It may also mean that good perspective-takers will more easily see through bluffing or other gambits based on artifice. Research confirms that negotiators with higher perspective-taking ability negotiate agreements of higher value than those with lower perspective-taking ability.
The capacity to demonstrate our understanding of the other side’s viewpoint—to reflect back how they see the world—confers additional benefits. Negotiators in both personal and business disputes typically have a deep need to tell their story and to feel that it has been understood. Meeting this need, therefore, can dramatically shift the tone of a relationship.…
Another important benefit of expressing our understanding is that this process may help correct interpersonal misperception.…
Finally, empathy inspires openness in others and may itself be persuasive.…
ASSERTIVENESS
By assertiveness, we mean the ability to express and advocate for one’s own needs, interests, and positions. The underlying skills include identifying one’s own interests, speaking (making arguments, explaining), and even listening. Assertiveness also presupposes the self-esteem or belief that one’s interests are valid and that it is legitimate to satisfy them.…
We can relate the benefits of assertiveness to the integrative and distributive aspects of bargaining. It is well established that assertion confers distributive benefits—assertive negotiators tend to get more of what they want. Less well understood is the role assertion plays in value-creation. Assertiveness contributes to value-creation because it is through direct expression of each side’s interests that joint gains may be discovered. Assertion may be relatively easy in commercial negotiations between strangers, but can be more difficult where conflict arises in the context of a long-term relationship. If one or both parties fails to assert their interests, both may suffer because value may be left on the table.

Figure 4
Negotiation Styles
Assertiveness may also facilitate successful working relationships. Assertive negotiators who voice and advocate for their needs experience less fear of exploitation than those who do not. The assertive negotiator confronts relationship difficulties as they occur—rather than permitting them to fester—thereby initiating interpersonal adjustments that make long-term cooperation possible.…
NEGOTIATION STYLES: COMPETING, ACCOMMODATING, AND AVOIDING
Our claim that empathy and assertiveness represent different dimensions can be illuminated by considering three common negotiation “styles.” These are competing, accommodating and avoiding, each of which represents a different suboptimal combination of empathy and assertiveness.… A competitive style consists of substantial assertion but little empathy.… Accommodating consists of substantial empathy, but little assertion.… An avoiding style consists of low levels of empathy and assertiveness.… Figure 4 … measures empathy along the vertical axis and assertiveness along the horizontal axis. [The authors point out that the use of both empathy and assertion is valuable to negotiators who use any of these styles.]
THE EFFECTIVE NEGOTIATOR
… If both negotiators can skillfully empathize and assert, the pair can work toward a beneficial solution that exploits the opportunities for value-creation and manages distributive issues.
Even if one’s counterpart is not so skilled, however, we believe that a negotiator is most effective if she leads the way by successfully combining empathy and assertiveness.… This often means agreeing to listen and empathize for a period on the condition that the other side agrees to try to do so later in the negotiation, and also discussing explicitly that a demonstrated understanding of the other’s views should not be interpreted as agreement. In this way, a negotiation can sometimes evolve toward problem-solving even if it begins less productively.
In all events, our claim is that the effective negotiator should be able to draw upon his own well-developed empathy and assertiveness skills no matter what the orientation of the other side.

The tension between empathy and assertiveness, along with the tension between creating and claiming and the tension between principal and agent, are the primary focus of the book Beyond Winning—Negotiating to Create Value in Deals and Disputes (2000) by these same three authors. The book focuses particularly on the role of lawyers in negotiation, and the opportunities they present for problem solving and value creation.
Managing the tension between empathy and assertiveness is one aspect of the emotional issues that arise in negotiation. Another is posed by the challenge of handling a difficult negotiation—that is, a negotiation that is fraught with intense feelings on both sides, such as firing an ineffective but angry employee, or saying “no” to a troubled, disorganized colleague who keeps asking you at 5 P.M. to help her complete her assigned work. This topic is addressed in an important book, Difficult Conversations, by Douglas Stone, Bruce Patton, and Sheila Heen (1999). The key, according to the authors, is to sort out three different conversations: (1) The “what happened?” conversation, which seeks to separate how each side sees the situation, distinguishing between the impact on the listener (“you made me very angry”) and the intent of the speaker; (2) the “feelings” conversation, which explores how each side feels about the matter being discussed; and (3) the “identity” conversation, which attempts to relate the experienced feelings to the participants’ self-perception or identity.
During the “what happened?” conversation, the authors advise that the speaker can achieve agreement more readily by minimizing the role of blame and avoiding the temptation to attribute intent, particularly malicious intent, to the other person.
On attributing intent, they warn:
     The easiest and most common way of expressing [blame] is with an accusatory question: “How come you wanted to hurt me?”… [This may seem as if] we are sharing our hurt, frustration, anger, or confusion.… [But to our opponents it appears as if] we are trying to provoke, accuse, or malign them.… We should not be surprised, then, that they try to defend themselves, or attack back … (p. 49).
Instead, the authors counsel, “say what the other person did, tell them what its impact was on you, and explain your assumption about their intentions, taking care to label it as a hypothesis that you are checking rather than asserting it to be true” (p. 54).
Often, the “feelings conversation” is omitted in favor of blaming or avoidance. The authors suggest speaking directly about one’s own feelings while acknowledging the expressed feelings of the other person in the conversation. An easy way, they say, is to begin the statement with “I feel …” and to respond to feelings by asking more: “Before I give you a sense of what’s going on with me, tell me more about your feeling that I talk down to you” (pp. 105-106).
The internal “identity conversation” may disrupt the concentration needed to conduct an emotional conversation effectively. People often react in ways that are counter-productive when something in the conversation challenges their basic feelings about being competent, a “good person,” and “worthy of love.” For example, an individual calmly begins a conversation with a supervisor to secure permission to do something, and the supervisor responds that the employee has not performed the job effectively. Now, the employee may become absorbed with the threat to her self-image as a talented professional and unable to carry on the first conversation effectively.
In the preceding two excerpts we have focused on how best to deal with emotions in negotiation, emotions often triggered by such cues as the other negotiator’s tone of voice or body language. We now turn to the problem presented by electronic negotiations in which those cues are not present. In Negotiation, Information Technology, and the Problem of the Faceless Other, Janice Nadler and Donna Shestowsky argue that the absence in e-mail and instant message negotiations of the visual and verbal cues present in face-to-face negotiations (facial expressions, eye contact, gestures) creates its own set of problems. They assert, based on empirical research, that when there is no preexisting relationship between the negotiators, the absence of these cues leads to a lack of trust in the “faceless other” negotiator that impedes the sharing of information about interests and priorities that is necessary to achieve efficient integrative outcomes. Nadler and Shestowsky also provide advice, again based on empirical research, regarding means by which to mitigate the lack of trust that is typically present in electronic negotiation with strangers:
     Schmoozing over the telephone prior to an e-mail negotiation not only improves the social process and outcome of negotiations, but can also dramatically improve the likelihood of a favorable outcome for both parties. In one study, negotiators who schmoozed prior to an e-mail negotiation were over four times as likely to reach an agreement for the purchase of a car, compared to negotiators who did not schmooze. [N]egotiators who did not schmooze with their counterpart prior to negotiating reported feeling more competitive and less cooperative toward their counterpart than negotiators who did schmooze. Consistent with their cooperative mental model of the negotiation process, negotiators who schmoozed prior to negotiating exchanged significantly more information relating to their relative priorities on multiple issues compared to negotiators who did not schmooze. Thus, strangers who established common ground via a brief telephone chat prior to using e-mail to negotiate felt more cooperative in the negotiation and trusted the other negotiator enough to share the kind of information necessary to reach an efficient solution. In the absence of a prior relationship, the potential hazards of negotiating with a stranger using e-mail can be overcome to a large extent by establishing common ground beforehand.…
F. CULTURAL DIFFERENCES
As international trade expands and the economies of the world become increasingly interdependent, lawyers are frequently involved in negotiating cross-cultural deals and resolving cross-cultural disputes.5 Scholars in the cross-cultural negotiation field warn about two potential pitfalls. First, we may be tempted to overgeneralize. In the first excerpt, Culture, Negotiation, and the Eye of the Beholder, Jeffrey Rubin and Frank Sander explain that differences in approaches to negotiation might have a noncultural explanation, and that culture itself is far more complex than we might assume. Second, we might underestimate the effects of culture. In the subsequent excerpt, How Culture Affects Negotiation, Jeanne Brett explains how failure to take culture into account when preparing for negotiations may jeopardize a cross-cultural negotiation even before it has begun.
As you read the piece by Rubin and Sander, imagine that your university received a grant to provide technical assistance in the rural area of a developing nation. You flew to the site yesterday, replacing your dispute resolution professor, who canceled at the last minute because of illness. The professor asked you to negotiate with the owner of the only hotel about providing housing, food, and communications for the delegation of 20 professors scheduled to arrive in a month. Your professor said that she made a morning appointment with the hotel owner, which you are to keep, and left a message that you will be arriving instead of her. When you reach the hotel, the desk clerk tells you that the owner cannot see you until dinner that evening. The desk clerk offers to discuss tentative arrangements, subject to the owner’s approval, when you explain that you are scheduled to depart tomorrow. In light of the Rubin and Sander article, make a list of possible explanations for the hotel owner’s behavior.
    J. RUBIN AND F. SANDER, CULTURE, NEGOTIATION, AND THE EYE OF THE BEHOLDER

    7 Neg. J. 249 (1991)
… Our thesis is that, although differences in culture clearly do exist and have a bearing on the style of negotiation that emerges, some of the most important effects of culture are felt even before the negotiators sit down across from one another and begin to exchange offers. Culture, we believe, is a profoundly powerful organizing prism, through which we tend to view and integrate all kinds of disparate interpersonal information.
Consider, by way of broad illustration, the following situation: You are seated across from a male negotiator from a culture very different than your own. In the course of the negotiations, he makes an unexpectedly large concession. While you are pleased by this behavior, you probably also wish to explain and understand it. There are several distinct possibilities.
First, the other negotiator may have made his concession because of the kind of person he is. That is, something about his personality led him to do what he did, in which case he might be expected to behave this way under lots of other circumstances. Second, it may be something about the particular conflict that the two of you are engaged in; thus, the problem over which you are negotiating may be one that invites or tolerates large concessions. Third, the explanation may have to do with the unique interaction created by the two of you working together; thus, had your opposite number been seated across from someone else, perhaps his negotiating behavior would have been very different. Finally, in this listing of explanations for the other side’s negotiation behavior, is the possibility of culture. Perhaps people from his culture tend to be rather conciliatory in negotiation.
Each of these possible reasons—and others, no doubt—could explain why another negotiator behaves in particular ways. We suspect, however, that culture is far more likely than other possibilities (at least in international settings) to be invoked as the dominant explanation. When in doubt, we tend to begin with the assumption that culture or nationality is the source of behavior, when, in reality, all of the above sources may be implicated. Moreover, rare is the individual who sits down to ponder the exact reason why his or her counterpart has made a particular negotiating move.…
The label of culture may have an effect very similar to that of gender …; it is a “hook” that makes it easy for one negotiator (the perceiver) to organize what he or she sees emanating from that “different person” seated at the other side of the table. To understand how culture may function as a label, consider the following teaching exercise, used during a two-week session on negotiation conducted with a multinational, multicultural gathering. During one class session, the fifty or so participants were formed into rough national groups, and were asked to characterize their national negotiating style—as seen by others. That is, the task was not to describe true differences that may be attributable to culture or nationality, but to characterize the stereotypic perceptions that others typically carry around in their heads.
This exercise yielded a set of very powerful, albeit contradictory, stereotypic descriptions of different nationalities. To give a couple of examples, British participants characterized others’ stereotypic characterization of the British as “reserved, arrogant, old-fashioned, eccentric, fair, and self-deprecating.” A cluster of Arab participants from several Middle East nations characterized a “Levantine” negotiating style as “inclined to violence, aggressive, incohesive, indecisive, irrational, temperamental, emotional, impulsive, and romantic.” The Irish self-characterization included such adjectives as “good social grease, people-oriented, fast-talking, good for a laugh, passionate but not serious, provincial, inefficient and undisciplined, unreliable, and simple but shrewd.” And a cluster of Central Americans listed others’ stereotypes of them as negotiators as “idealistic, impractical, disorganized, unprepared, stubborn in arguments, and flowery in style.”
Now imagine that you have begun to negotiate with someone from another culture, who at some point in the proceedings simply insists that he or she can go no further, and is prepared to conclude without an agreement if necessary; in effect, says this individual, his BATNA has been reached, and he can do just as well by walking away from the table. How should you interpret such an assertion? If you share the general cluster of stereotypes described by the students, your interpretation will probably depend on the other person’s culture or nationality. Thus, if the other negotiator is British, and (among other things) you regard the British as “fair,” you may interpret this person’s refusal to concede further as an honest statement of principle. The same behavior issuing from a Central American, however (someone you suspect of being “stubborn in arguments”), may lead you to suspect your counterpart of being stubborn and perhaps deceitful. Wouldn’t you therefore be more likely to strike an agreement with a British than a Central American negotiator—despite the fact that each has behaved in the identical way?
If there is any truth to our surmise, you can see how powerful the effects of culture may prove to be, leading us (even before we have had a chance to gather information about our counterpart) to hold a set of expectations that guide and inform our judgments. Moreover, once our “hypotheses” about others are in place, it becomes very difficult to disprove them. We tend to gather impersonal information in such a way that we pay attention only to the “facts” that support our preconceived ideas, ignoring or dismissing disconfirming data.…
What, then, are some implications of this brief essay for more effective negotiation across cultural/national boundaries? First, while cultural/national differences clearly do exist, much of what passes for such differences may well be the result of expectations and perceptions which, when acted upon, help to bring about a form of self-fulfilling prophecy. Perhaps the best way to combat such expectations is to go out of one’s way to acquire as much information as one can beforehand about the way people in other cultures view the kind of problem under consideration. Thus, if we are negotiating with a German about a health care contract, we should try to find out whatever we can about how Germans tend to view health care. Of course, in large countries, there may be regional variations that also need to be taken into account.
Second, it is important to enter into such negotiations with self-conscious awareness of the powerful tendency we share toward stereotyping; this kind of consciousness-raising may, in its own right, help make it a bit less likely that we will slip into a set of perceptual biases that over-determine what transpires in the negotiations proper.
Third, it is important to enter into negotiations across cultural/national lines by trying to give your counterpart the (cultural) benefit of the doubt. Just as you would not wish others to assume that you are nothing more than an exemplar of people from your culture, try similarly to avoid making the same mistaken assumption about the other person. Few of us, if asked to characterize an American negotiation style, would be able to do so, arguing that the differences between Texans and Bostonians, Hawaiians and Tennesseans are so vast that it makes no sense whatever to attempt a single characterization. Yet we are often willing to seek information about the Japanese negotiating style, the French way of conducting international business, etc. Unless and until proven otherwise, it is wise to begin by assuming that differences within a culture or national group are as profound as the differences between various groups. In short, we should be continually open to treating what we learned about the foreign culture as simply a hypothesis, to be constantly tested against the data that we are in fact continually receiving.…
One final thought: Although our focus has been primarily on cultural issues, we believe that similar considerations apply to other differences that come into play in negotiation, such as gender, race, and age. Here, too, we can become more effective negotiators by acknowledging the possible effects of labeling on the negotiating process, while remaining open to information about our counterpart as an individual.

Returning to the hypothetical about the negotiations with the hotel owner, assume that one of your explanations for the events is that the hotel owner’s behavior stems primarily from the local negotiating culture. Based on that assumption, develop a tentative approach to the possible cultural differences in light of the following excerpt. Among the issues you should think about are whether you can use an interest-based approach to negotiation and whether you should focus on your BATNA to the same extent that you would in a domestic U.S. negotiation.*
    J. BRETT, HOW CULTURE AFFECTS NEGOTIATIONS

Failure to take culture into account when analyzing the interests and priorities of the other party and planning negotiation strategy may jeopardize a cross-cultural negotiation even before it has begun. A good example is the efforts of the French company, Lafarge, the world leader in building materials, to establish a foothold as a major cement manufacturer in China’s Yunnan province.
Lafarge’s first gaffe was its failure to understand the Chinese government’s interests. Lafarge wanted to enter the Yunnan market profitably and quickly by taking full ownership of two state-owned cement manufacturers. Lafarge assumed the government would be willing to sell, if the price was right. But Lafarge was wrong. The government’s interests were less in money than in access to Lafarge’s state of the art cement manufacturing processes. In 2004, the time of this negotiation, the Chinese government had plenty of foreign capital, what it needed was a means of upgrading its inefficient manufacturing of construction materials, while maintaining jobs, and ensuring a steady supply of such materials. The Chinese government also knew that the public would view transferring state-owned entities to local ownership more favorably than selling assets outright to a foreign company.
Lafarge’s strategic gaffe involved its sending junior members of its investment team to talk to the heads of the two Yunnan cement companies. While Lafarge may have thought that they were simply engaging in due diligence research—were these the right companies to buy—the Chinese were miffed that a potential business partner would send analysts to talk to business directors. In China, one needs to develop a relationship before embarking on negotiations. Junior members of the investment team did not have sufficient status to engage in relationship building with the Chinese managers, and negotiations stalled before they had barely begun. Ultimately, Lafarge is producing cement in Yunnan province through a joint venture—not the total acquisition it had envisioned.
To be prepared to negotiate in a global environment you need more than an understanding of the insights embedded in this example of a Western company negotiating to acquire a government owned enterprise in China. You need a framework or model that you can use to structure your analysis of any cross-cultural negotiation. The first step in building that framework is understanding what is culture. The second step is understanding how culture affects negotiations.
WHAT IS CULTURE?
Culture is the distinct character of a social group. It emerges from people’s patterned responses to the fundamental problems of social interaction. You can see culture, for example, in the strategies that negotiators from different cultures bring to the table. In social entities like nation states, you can also see culture in the institutions that provide laws and economic and social policies. A nation’s institutional environment may affect negotiators’ interests and priorities, and it will affect the context in which the negotiations occur and the negotiated agreement will be implemented.
Some of the most obvious cultural differences can be seen in the way people interact on a day to day basis. Consider greeting behavior. How people greet each other is quite different in different cultures. For example, in Japan many people bow, in India they may press hands together in namaste, in Latin America grab each other’s upper arms, and in France, Italy, and Spain kiss on the cheeks. Although it is always polite to respect another culture’s greeting protocols, and there are many web sites with good advice about what to do in Rome, etc., it is not always necessary to engage in them when negotiating cross culturally. You are after all a cultural outsider. Even with significant cultural experience you will probably never get the inclination of the Japanese bow quite right because the degree of inclination depends on the status of the person you are bowing to.
Interpreting the behaviors that you see at the negotiation table is of greater importance. The risk is that you will jeopardize the negotiation by interpreting these behaviors through the lens of your own culture. For example, the first time I watched a class of Indian managers negotiate, I was startled by their side-to-side head movements. Side-to-side head movements in U.S. culture mean no, no, no! I thought negotiations were not going well, and I was really upset when many in the class continued this head shaking during my debriefing. I asked my host professor, “What went wrong, they hated the class, how can we fix it for tomorrow?” He replied, “Why do you think that?” I said, “They shook their heads no, no, no all afternoon.” “Oh,” he said, “That means I’m listening.”

Figure 5
Although you cannot anticipate all the behaviors that you are likely to encounter across the negotiation table, you can be sure that interpreting those behaviors through the lens of your own culture is frequently erroneous, may affect negotiation relationships and ultimately outcomes. To avoid these cultural biases when negotiating globally, you need a cultural interpreter, someone who not only knows the language, but who also can interpret the strategic behavior being exhibited across the table. In addition, your cultural expert should be able to help you understand the institutional environment in which the negotiation is embedded.
A MODEL OF HOW CULTURE AFFECTS NEGOTIATION
The model shows three ways in which culture affects inter-cultural negotiators when they meet at the negotiation table. First, negotiators from each culture come to the table with interests and priorities that are likely to be at least partially culturally based. Second, they come to the table using a negotiation strategy that is functional in their own culture. Third, the negotiating table, metaphorically speaking, is located in an environment defined by the social, economic, political, and legal institutions where the negotiated agreement is to be implemented, and sometimes where the negotiation takes place.
Interests and priorities. In the negotiation with Lafarge, the Chinese government had three interests: local control, updating technology, and uninterrupted delivery of cement. These interests and the high priority placed on them compared with simply attracting more foreign investment illustrate how culture affects interests. Despite rapid economic growth, China remains a planned economy. In the case of Lafarge, the Chinese government’s interest in economic planning took precedence over its interest in foreign investment. Lafarge, for its part, had two interests in entering the Yunnan market: speed and profitability. These interests, too, were cultural. Lafarge’s investments in China were motivated by its desire to make money for its shareholders. It was interested in bringing new cement technology to Yunnan province because with new technology, the plants would be more profitable.
Strategy. Culture also may affect negotiators’ strategic behavior in a number of ways. One is negotiators’ orientations toward power. Another is negotiators’ willingness to trust, and so their choice of negotiation strategy.
In Western cultures like France, where Lafarge is based, negotiators tend to think about power in terms of BATNA. In Asian cultures, like China, however, negotiators tend to view power more in terms of social status. These different orientations toward power are associated with differences between hierarchical and egalitarian cultures. In hierarchal cultures, social status determines social power and social power generally transfers across situations. Social relations in hierarchical cultures are bound by a web of responsibilities and obligations that are mostly absent from egalitarian cultures where social structure is relatively flat and flexible. For example, in hierarchical cultures social inferiors are expected to defer to social superiors, who in return for the power and privilege conferred on them by their status have an obligation to look out for the well-being of lower status parties. No such obligations exist in egalitarian cultures.
The web of responsibility and obligation that engulfs social relationships in hierarchical cultures reflects a more fixed distribution of power in those cultures than in egalitarian cultures. The concept of BATNA is not unheard of in hierarchical cultures, but it is much less important than the parties’ relative social status, which translates to responsibilities and obligations and the distribution of resources in a negotiated agreement.
Trust is the willingness to make yourself vulnerable to the other party, usually by sharing information. The extent to which negotiators trust each other varies widely around the world. Western cultures, such as the United States, are characterized by quick trust, the belief that the other party is trustworthy until proven to be untrustworthy. Slow trust, the belief that the other party has to prove that he or she is trustworthy, is more common in Asian and other cultures in which social norms are enforced by such institutions as family and government. In such cultures, because relationships with outsiders are not institutionally monitored, outsiders need to build strong relationships before they will be trusted.
Trust is of central importance for global negotiators because the extent to which negotiators trust their counterparts influences their strategic choice to negotiate primarily distributively or integratively. Without trust negotiators are unlikely to share information about interests and priorities that might make the negotiator vulnerable to exploitation by the other party. Yet, if negotiators are going to reach interest-based agreements, they need to share information about interests and priorities. This is not a problem for negotiators from quick trust cultures who generally use a question and answer strategy. These quick trust negotiators ask the other party questions about interests and priorities, assume that the other party is telling the truth, and reciprocate with information about their own interests and priorities. As this process unfolds, trusting negotiators slowly build an understanding of the tradeoffs possible in negotiations, and then use this information to make offers that capture the tradeoffs.
In contrast, negotiators who do not trust a priori generally use a strategy of making many offers and substantiating them. They use offers and arguments to anchor their counterpart and to encourage their counterpart to make concessions. Most negotiators following the offer and substantiation strategy fail to build an understanding of the tradeoffs possible in the negotiation. As a result, they leave value on the table.
However, there is one cultural exception to the rule that negotiators who don’t trust, but engage in offers and substantiation, leave value on the table. Some negotiators, primarily from Asian cultures, gain insight into the other party’s interests and priorities by looking at the set of offers and counter offers holistically, and inferring the other party’s interests and priorities from the way the pattern of offers unfolds. Negotiators who do not trust are comfortable with this approach because, although counterparts may exaggerate offers, asking for more than they will ultimately accept, they do not tend to lie, making an offer that they are not willing to ultimately agree to. For these reasons negotiators from quick trust Western cultures, when dealing with slow trust negotiators who are unwilling to engage in a question and answer approach, should consider attempting the holistic approach of the slow trust negotiators.
Given the difficulty in abandoning one’s cultural norms, much less in restructuring the brain synapses that come with holistic versus linear thinking, the best way I know for Western negotiators to learn about the other party’s interests and priorities from offers is to plot them in an issue by offer chart. If every issue gets a row and every offer a column, then after a series of offers and counter offers, it should be possible to step back look for a pattern underlying the changes in the offers and infer interests and priorities from that pattern.
Environment. One last element of the model is the environment in which the negotiation is embedded. Environment refers to the cultural context of negotiation, and encompasses all the pressures and parties who are not at the table, but nevertheless impact negotiation. In Lafarge’s case, the negotiation environment included the fact that China had a communist government, that China was engaged in a period of rapid growth and development of infrastructure (e.g., constructing roads and buildings that require cement), and that the commitment to market economics was not uniform throughout China. This environment pressured both the Chinese government and Lafarge at the negotiating table by affecting their immediate interests. Environmental pressures also determined the context in which the negotiated agreement would be carried out, defining the conditions within which the joint venture would operate.
CONCLUSION
Anticipating cultural differences at the negotiation table helps global negotiators make sense of those differences when they appear and adjust their own strategy to reinforce or to block the other party’s. Excellent global negotiators proceed slowly, building relationships and testing their assumptions about what strategy will be effective with the other party. They are willing to adjust their use of negotiation strategy to achieve their interests.
G. WHY NEGOTIATIONS FAIL
We close Chapter 2 with Robert Mnookin’s analysis of why negotiators sometimes fail to reach agreement—even though an agreement is both possible and better than the BATNA for both parties—and what a skilled mediator might do to assist negotiators in those situations.
    R. MNOOKIN, WHY NEGOTIATIONS FAIL: AN EXPLORATION OF BARRIERS TO THE RESOLUTION OF CONFLICT

    8 Ohio St. J. on Disp. Resol. 235, 238-246, 248-249 (1993)
Conflict is inevitable, but efficient and fair resolution is not. Conflicts can persist even though there may be any number of possible resolutions that would better serve the interests of the parties.… In our everyday personal and professional lives, we have all witnessed disputes where the absence of a resolution imposes substantial and avoidable costs on all parties. Moreover, many resolutions that are achieved—whether through negotiation or imposition—conspicuously fail to satisfy the economist’s criterion of Pareto efficiency.…
Why is it that under circumstances where there are resolutions that better serve disputants, negotiations often fail to achieve efficient resolutions? In other words, what are the barriers to the negotiated resolution of conflict?
A.    STRATEGIC BARRIERS
The first barrier to the negotiated resolution of conflict is inherent in a central characteristic of negotiation. Negotiation can be metaphorically compared to making a pie and then dividing it up. The process of conflict resolution affects both the size of the pie, and who gets what size slice.
The disputants’ behavior may affect the size of the pie in a variety of ways. On the one hand, spending on avoidable legal fees and other process costs shrinks the pie. On the other hand, negotiators can together “create value” and make the pie bigger by discovering resolutions in which each party contributes special complementary skills that can be combined in a synergistic way, or by exploiting differences in relative preferences that permit trades that make both parties better off.…
Negotiation also involves issues concerning the distribution of benefits, and, with respect to pure distribution, both parties cannot be made better off at the same time. Given a pie of fixed size, a larger slice for you means a smaller one for me.
Because bargaining typically entails both efficiency issues (that is, how big the pie can be made) and distributive issues (that is, who gets what size slice), negotiation involves an inherent tension—one that David Lax and James Sebenius have dubbed the “negotiator’s dilemma.” In order to create value, it is critically important that options be created in light of both parties’ underlying interests and preferences. This suggests the importance of openness and disclosure, so that a variety of options can be analyzed and compared from the perspective of all concerned. However, when it comes to the distributive aspects of bargaining, full disclosure—particularly if unreciprocated by the other side—can often lead to outcomes in which the more open party receives a comparatively smaller slice. To put it another way, unreciprocated approaches to creating value leave their maker vulnerable to claiming tactics. On the other hand, focusing on the distributive aspects of bargaining can often lead to unnecessary deadlocks and, more fundamentally, a failure to discover options or alternatives that make both sides better off.…
Even when both parties know all the relevant information, and that potential gains may result from a negotiated deal, strategic bargaining over how to divide the pie can still lead to deadlock (with no deal at all) or protracted and expensive bargaining, thus shrinking the pie. For example, suppose Nancy has a house for sale for which she has a reservation price of $245,000. I am willing to pay up to $295,000 for the house. Any deal within a bargaining range from $245,000 to $295,000 would make both of us better off than no sale at all. Suppose we each know the other’s reservation price. Will there be a deal? Not necessarily. If we disagree about how the $50,000 “surplus” should be divided (each wanting all or most of it), our negotiation may end in a deadlock. We might engage in hardball negotiation tactics in which each tried to persuade the other that he or she was committed to walking away from a beneficial deal, rather than accept less than $40,000 of the surplus. Nancy might claim that she won’t take a nickel less than $285,000, or even $294,999 for that matter. Indeed, she might go so far as to give a power of attorney to an agent to sell only at that price, and then leave town in order to make her commitment credible. Of course, I could play the same type of game and the result would then be that no deal is made and that we are both worse off. In this case, the obvious tension between the distribution of the $50,000 and the value creating possibilities inherent in any sale within the bargaining range may result in no deal.
Strategic behavior—which may be rational for a self-interested party concerned with maximizing the size of his or her own slice—can often lead to inefficient outcomes. Those subjected to claiming tactics often respond in kind, and the net result typically is to push up the cost of the dispute resolution process.… Parties may be tempted to engage in strategic behavior, hoping to get more. Often all they do is shrink the size of the pie. Those experienced in the civil litigation process see this all the time. One or both sides often attempt to use pre-trial discovery as leverage to force the other side into agreeing to a more favorable settlement. Often the net result, however, is simply that both sides spend unnecessary money on the dispute resolution process.
C.    THE PRINCIPAL/AGENT PROBLEM
The second barrier is suggested by recent work relating to transaction cost economics, and is sometimes called the “principal/agent” problem.… The basic problem is that the incentives for an agent (whether it be a lawyer, employee, or officer) negotiating on behalf of a party to a dispute may induce behavior that fails to serve the interests of the principal itself. The relevant research suggests that it is no simple matter—whether by contract or custom—to align perfectly the incentives for an agent with the interests of the principal. This divergence may act as a barrier to efficient resolution of conflict.
Litigation is fraught with principal/agent problems. In civil litigation, for example—particularly where the lawyers on both sides are being paid by the hour—there is very little incentive for the opposing lawyers to cooperate, particularly if the clients have the capacity to pay for trench warfare and are angry to boot. Commentators have suggested that this is one reason many cases settle on the courthouse steps, and not before: for the lawyers, a late settlement may avoid the possible embarrassment of an extreme outcome, while at the same time providing substantial fees.…
D.    COGNITIVE BARRIERS
The third barrier is a by-product of the way the human mind processes information, deals with risks and uncertainties, and makes inferences and judgments. Research by cognitive psychologists during the last fifteen years suggests several ways in which human reasoning often departs from that suggested by theories of rational judgment and decision making.…
Suppose everyone attending this evening’s lecture is offered the following happy choice: At the end of my lecture you can exit at the north end of the hall or the south end. If you choose the north exit, you will be handed an envelope in which there will be a crisp new twenty dollar bill. Instead, if you choose the south exit, you will be given a sealed envelope randomly pulled from a bin. One quarter of these envelopes contain a $100 bill, but three quarters are empty. In other words, you can have a sure gain of $20 if you go out the north door, or you can instead gamble by choosing the south door where you will have a 25% chance of winning $100 and a 75% chance of winning nothing. Which would you choose? A great deal of experimental work suggests that the overwhelming majority of you would choose the sure gain of $20, even though the “expected value” of the second alternative, $25, is slightly more. This is a well known phenomenon called “risk aversion.” The principle is that most people will take a sure thing over a gamble, even where the gamble may have a somewhat higher “expected” payoff.
Daniel Kahneman and Amos Tversky have advanced our understanding of behavior under uncertainty with a remarkable discovery. They suggest that, in order to avoid what would otherwise be a sure loss, many people will gamble, even if the expected loss from the gamble is larger. Their basic idea can be illustrated by changing my hypothetical. Although you didn’t know this when you were invited to this lecture, it is not free. At the end of the lecture, the doors are going to be locked. If you go out the north door, you’ll be required to pay $20 as an exit fee. If you go out the south door, you’ll participate in a lottery by drawing an envelope. Three quarters of the time you’re going to be let out for free, but one quarter of the time you’re going to be required to pay $100. Rest assured all the money is going to the Dean’s fund—a very good cause. What do you choose? There’s a great deal of empirical research, based on the initial work of Kahneman and Tversky, suggesting that the majority of this audience would choose the south exit—i.e., most of you would gamble to avoid having to lose $20 for sure. Kahneman and Tversky call this “loss aversion.”
Now think of these two examples together. Risk aversion suggests that most of you would not gamble for a gain, even though the expected value of $25 exceeds the sure thing of $20. On the other hand, most of you would gamble to avoid a sure loss, even though, on the average, the loss of going out the south door is higher. Experimental evidence suggests that the proportion of people who will gamble to avoid a loss is much greater than those who would gamble to realize a gain.
Loss aversion can act as a cognitive barrier to the negotiated resolution of conflict for a variety of reasons. For example, both sides may fight on in a dispute in the hope that they may avoid any losses, even though the continuation of the dispute involves a gamble in which the loss may end up being far greater. Loss aversion may explain Lyndon Johnson’s decision, in 1965, to commit additional troops to Vietnam as an attempt to avoid the sure loss attendant to withdrawal, and as a gamble that there might be some way in the future to avoid any loss at all. Similarly, negotiators may, in some circumstances, be adverse to offering a concession in circumstances where they view the concession as a sure loss. Indeed, the notion of rights or entitlements may be associated with a more extreme form of loss aversion that Kahneman and Tversky call “enhanced loss aversion,” because losses “compounded by outrage are much less acceptable than losses that are caused by misfortune or by legitimate actions of others.”
One of the most striking features of loss aversion is that whether something is viewed as a gain or loss—and what kind of gain or loss it is considered—depends upon a reference point, and the choice of a reference point is sometimes manipulable. Once again, a simple example suggested by Kahneman and Tversky can illustrate.
Suppose you and a friend decide to go to Cleveland for a big night out on the town. You’ve made reservations at an elegant restaurant that will cost $100 a couple. In addition, you’ve bought two superb seats—at $50 each—to hear the Cleveland orchestra. You set off for Cleveland, thinking you have your symphony tickets and $100, but no credit cards.
Imagine that you park your car in Cleveland and make a horrifying discovery—you’ve lost the tickets. Assume that you cannot be admitted to the symphony without tickets. Also imagine that someone is standing in front of the Symphony Hall offering to sell two tickets for $100. You have a choice. You can use the $100 you intended for the fancy dinner to buy the tickets to hear the concert, or you can skip the concert and simply go to dinner. What would you do?
Consider a second hypothetical. After you park your car, you look in your wallet and you realize to your horror that the $100 is gone, but the tickets are there. In front of the Symphony Hall is a person holding a small sign indicating she would like to buy two tickets for $100. What do you do? Do you sell the tickets and go to dinner? Or do you instead skip dinner and simply go to the concert?
Experimental research suggests that in the first example many more people will skip the symphony and simply go out to dinner, while in the second example, the proportions are nearly reversed; most people would skip dinner and go to the concert. The way we keep our mental accounts is such that, in the first instance, to buy the tickets a second time would somehow be to overspend our ticket budget. And, yet, an economist would point out that the two situations are essentially identical because there is a ready and efficient market in which you can convert tickets to money or money to tickets.
The purpose of the hypotheticals is to suggest that whether or not an event is framed as a loss can often affect behavior. This powerful idea concerning “framing” has important implications for the resolution of disputes to which I will return later.
E.    “REACTIVE DEVALUATION”
OF COMPROMISES AND CONCESSIONS
The final barrier I wish to discuss is “reactive devaluation,” and is an example of a social/psychological barrier that arises from the dynamics of the negotiation process and the inferences that negotiators draw from their interactions. My Stanford colleague, psychology Professor Lee Ross, and his students have done experimental work to suggest that, especially between adversaries, when one side offers a particular concession or proposes a particular exchange of compromises, the other side may diminish the attractiveness of that offer or proposed exchange simply because it originated with a perceived opponent. The basic notion is a familiar one, especially for lawyers. How often have you had a client indicate to you in the midst of litigation, “If only we could settle this case for $7,000. I’d love to put this whole matter behind me.” Lo and behold, the next day, the other side’s attorney calls and offers to settle for $7,000. You excitedly call your client and say, “Guess what—the other side has just offered to settle this case for $7,000.” You expect to hear jubilation on the other end of the phone, but instead there is silence. Finally, your client says, “Obviously they must know something we don’t know. If $7,000 is a good settlement for them, it can’t be a good settlement for us.”
Both in laboratory and field settings, Ross and his colleagues have marshalled interesting evidence for “reactive devaluation.” They have demonstrated that a given compromise proposal is rated less positively when proposed by someone on the other side than when proposed by a neutral or an ally. They also demonstrated that a concession that is actually offered is rated lower than a concession that is withheld, and that a compromise is rated less highly after it has been put on the table by the other side than it was beforehand.…
III.    OVERCOMING STRATEGIC BARRIERS: THE ROLES OF NEGOTIATORS AND MEDIATORS
The study of barriers can do more than simply help us understand why negotiations sometimes fail when they should not. It can also contribute to our understanding of how to overcome these barriers. Let me illustrate this by using the preceding analysis of four barriers briefly to explore the role of mediators, and to suggest why neutrals can often facilitate the efficient resolution of disputes by overcoming these specific barriers.
First, let us consider the strategic barrier. To the extent that a neutral third party is trusted by both sides, the neutral may be able to induce the parties to reveal information about their underlying interests, needs, priorities, and aspirations that they would not disclose to their adversary. This information may permit a trusted mediator to help the parties enlarge the pie in circumstances where the parties acting alone could not. Moreover, a mediator can foster a problem-solving atmosphere and lessen the temptation on the part of each side to engage in strategic behavior. A skilled mediator can often get parties to move beyond political posturing and recriminations about past wrongs and to instead consider possible gains from a fair resolution of the dispute.
A mediator also can help overcome barriers posed by principal/agent problems. A mediator may bring clients themselves to the table, and help them understand their shared interest in minimizing legal fees and costs in circumstances where the lawyers themselves might not be doing so. In circumstances where a middle manager is acting to prevent a settlement that might benefit the company, but might be harmful to the manager’s own career, an astute mediator can sometimes bring another company representative to the table who does not have a personal stake in the outcome.
A mediator can also promote dispute resolution by helping overcome cognitive barriers. Through a variety of processes, a mediator can often help each side understand the power of the case from the other side’s perspective. Moreover, by reframing the dispute and suggesting a resolution that avoids blame and stresses the positive aspects of a resolution, a mediator may be able to lessen the effects of loss aversion.… By emphasizing the potential gains to both sides of the resolution and deemphasizing the losses that the resolution is going to entail, mediators (and lawyers) often facilitate resolution.
With respect to the fourth barrier, reactive devaluation, mediators can play an important and quite obvious role. Reactive devaluation can often be sidestepped if the source of a proposal is a neutral—not one of the parties. Indeed, one of the trade secrets of mediators is that after talking separately to each side about what might or might not be acceptable, the mediator takes responsibility for making a proposal. This helps both parties avoid reactive devaluation by allowing them to accept as sensible a proposal that they might have rejected if it had come directly from their adversary.…

In addition to the barriers discussed by Mnookin, it has been suggested that negotiators fail to reach agreement or at least optimal agreement due to some or all of the following factors:
 
    1. Failure of adequate preparation (fact gathering and analysis as well as strategic planning)
    2. Failure of effective communication
    3. Emotionalism
    4. Extrinsic factors such as linkages to other disputes or preexisting commitments
    5. Different perceptions of alternatives to agreement
a. Different information
b. Different assessments of the same information*
    6. Constituency pressures
    7. Stakes not suited to compromise, such as intensely held personal values that are not likely to be conceded voluntarily, or where a party’s economic survival is threatened
    8. Different attitudes toward risk
    9. Different attitudes toward the desirability of a prompt settlement
  10. No zone of agreement
 
When reading the next chapter, consider which of these failures to reach agreement might be overcome by the involvement of a mediator.
    EXERCISE 2.1: TEXOIL†
Texoil, a large petroleum refining company, owns some service stations outright. For the most part, however, it contracts with individual service station owners to provide them with all their requirements of gasoline, oil, tires, batteries, and accessories. One of the independent service station owners, who has been under contract with Texoil since the station was built, has recently put the station up for sale. In addition to notifying Texoil of the planned sale, the owner notified all the other major oil companies. The owner also put ads in the local newspapers, as well as in a national professional journal of service station owners. The ad said that the owner was selling for family reasons.
The service station, which has the rather exotic name “Port of Call Service Station,” is located on one of the main routes leading to the Port of Los Angeles. Nearby are numerous shopping centers, as well as some light industry. There are also two other service stations approximately one mile away.
The owner of the service station has never been willing to have any employee other than his spouse. They have kept the station open from 6:00 A.M. to 8:00 P.M. every day of the year. Their annual income, including wages, has been approximately $75,000 (before taxes).
(Confidential information for both parties is contained in the Teacher’s Manual.)
    EXERCISE 2.2: NAM CHOI v. AUSTIN UNIVERSITY MEDICAL SCHOOL*
Ted Nam Choi is the 23-year-old son of Cambodian immigrants who came to the United States in 1979. After graduating from Vernon Valley Community College, Nam Choi was admitted to Austin University Medical School under its affirmative action program, even though he had lower MCAT (Medical College Aptitude Test) scores than most Austin students. In view of the prestige of Austin University Medical School, one of the best in the United States, Nam Choi was thrilled to be admitted.
In December of Nam Choi’s first year, however, he became aware of a difficulty in dealing with multiple choice examinations, and, by the end of the first year, he had failed five of fifteen courses. Although the Austin Medical School guidelines provide for dismissal after two course failures, the dean, on the recommendation of the Student-Faculty Affirmative Action Committee, allowed Nam Choi to repeat the first-year program.
During the summer, Nam Choi underwent neuropsychological evaluations at the request and expense of Austin Medical School. The difficulties identified by the psychologists impair Nam Choi’s ability to answer multiple choice questions. They discovered that even when he understands a subject fully and is capable of discussing it intelligently, he tends to “freeze” when forced to respond to a multiple choice question about that subject. (The psychologists suspect that this psychological blank is due to the life-or-death multiple choices that Nam Choi had to make as a child living through the fighting in Cambodia.)
Unfortunately for Nam Choi, American medical school examinations, as well as the medical boards that each student must pass in order to practice in the United States, are nearly all of the multiple choice type. (The exams are so designed in order to test the student’s comprehension of a large body of knowledge and capacity to make diagnostic choices.)
Nam Choi began his second exposure to the first-year program with the assistance of counseling, tutors, notetakers, and taped lectures. At the end of the year, he again failed three courses, Pharmacology, Biology, and Biochemistry. At the request of the Student-Faculty Affirmative Action Committee, the dean allowed him to take make-up exams in these courses. He failed all for the third time. Nam Choi was then dismissed from Austin Medical School.
Following an unavailing complaint with the U.S. Department of Education Office for Civil Rights, Nam Choi filed a civil action alleging that the Austin University Medical School dismissal constituted discrimination on the basis of handicap. Section 504 of the Rehabilitation Act of 1973 provides that
     [no] otherwise qualified individual with handicaps in the United States … shall, solely by reason of her or his handicap, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.…
It is undisputed that Austin University Medical School receives substantial federal financial assistance and that it is subject to the provisions of §504.
(Confidential information for each attorney is contained in the Teacher’s Manual.)
    EXERCISE 2.3: STAR
Three months ago, the once-popular rock group Sarren, Trace, Arthurs, and Robin (STAR) regrouped for their first performance together in 13 years. Following the well-received benefit concert, Robin revealed that he has decided to work with the group once again, primarily because Sarren has kicked his drug habit and is now serious about making music. The four have already started recording a new CD and are now on a major concert tour.
“We’re gonna make a fantastic CD,” insisted 45-year-old David Sarren, standing backstage after a recent concert. “We’re gonna really show them what we can do!”
“Everybody’s together again,” Robin, 41, said as he relaxed with Steven Trace in his dressing room between shows. “Can’t be STAR if you don’t have Sarren.…” He glanced over at the 42-year-old Trace, who added, “It feels like we’re a band again.”
Sarren spent eight months in a Texas jail last year following drug and illegal weapon convictions. During that time he successfully overcame his addiction to cocaine. He was released seven months ago. “We got David back almost from the dead,” said Graham Arthurs, 45. “This first year has been the big test for him, and so far he’s passed with flying colors.”
Last month in L.A. the group began a recording that, if all goes as planned, will become the second STAR studio CD. The group’s only previous studio album was released 15 years ago. Attempts to record a follow-up ended abruptly when Neal Robin, upset by arguing within the group, walked out and, as Sarren once put it, “never came back.”
One hitch in the group’s plans has come from Helene Heffen, president of Heffen Records. Six weeks ago, Robin signed an exclusive two-CD, two-year recording contract with Heffen Records, and Heffen doesn’t want him appearing on a STAR CD unless it comes out on the Heffen label. Sarren, Trace, and Arthurs are signed to exclusive contracts with Pacific, each of which has three CDs and three years remaining, and Paul Pack, president of Pacific, wants any STAR CD to be released by Pacific. According to Pack, since three of the four are under Pacific contracts, “It only makes sense to have a CD on the Pacific label.”
Heffen’s response, when she learned of Pack’s statement, was that “if Sarren, Trace, and Arthurs want to make a CD with Neal Robin, that CD can only be made for me. I will not allow Neal Robin to make a CD for anybody else while he’s under exclusive contract to me and owes me two CDs.”
“I don’t know how it’s all going to work out,” said Robin, “but I’m sure that the companies will figure it out. It’s not my problem. We’re gonna make a CD anyway. No one can stop us from doing what we want. And then when it’s done, it’s done. Whatever happens to it after that, that’s a business deal.”
A few days ago, representatives of Pacific Records and Heffen Records agreed to discuss the STAR problem. Their meeting is scheduled for next week.
(Confidential information for each representative is contained in the Teacher’s Manual.)
    EXERCISE 2.4: PEPULATOR PRICING*
The pepulator market is entirely controlled by two giants of the industry: Pulsar Pepulator and Consolidated Pepulator Co. Each company currently has 50 percent of the entire market for pepulators. Both companies currently sell their pepulators at a unit price of $20. As long as they sell at the same unit price, each company can expect to retain its market share. But if one company sells at a lower price than the other, it will expand its market share and increase its profits at the expense of the other company. However, both firms are very large and neither can realistically expect to put the other out of business by undercutting the other’s price for a few months.
You are a member of the board of one of these two companies. Each month for the next eight months you will be asked to set that month’s price for your firm’s pepulators. Your goal is to maximize your firm’s profits. You are entirely indifferent to the profits of the other firm. The stockholders of your company care only about your firm’s profits and do not consider market share per se or the profits of the other firm to be relevant.
Market research has revealed that the monthly profits of your firm will depend on the price you set and the price of your competitor. However, uncontrollable market forces render it unprofitable for either firm to raise its price above $30. The exact price-to-profit matrix that each firm faces appears in Figure 6.
Remember that your goal is to maximize your own firm’s annual profits. By state law your price choice is limited to a multiple of $10.
(Note: Antitrust laws should not be taken into consideration in negotiating this exercise. You may regard those laws as temporarily suspended.)

Figure 6

    EXERCISE 2.5: TOO OLD TO ROCK AND ROLL*
Seattle SuperTheater (SST) is a private theater company that stages six productions a year. In the past decade, seven of its productions have moved on to Broadway, more than any other regional theater.
Each year SST produces one musical. This year’s musical will be STORMIN’—a new rock musical set at a military medical unit in Saudi Arabia during the Gulf War. Those who have seen the script describe it as “a rock & roll M*A*S*H in the desert.” They say it has the potential to be a big commercial hit, but you never can tell in show business.
The three lead roles, two romantic leads and the unit commander, were cast. The romantic leads are two newcomers, and the unit commander, Colonel Plotter, was Tiny Turner, one of the biggest rock stars of the nineties. But yesterday disaster struck, and Turner pulled out, citing “artistic differences with the director.” A new Colonel must be found, soon.
Interest at SST quickly focused on Jerry McCarthy, former lead singer of the Bootlegs (one of the biggest, most influential bands of the eighties) and the Ailerons (in the nineties). Jerry has played at SST twice, five and twelve years ago, and got good notices. Jerry is the right age for the role—one of the very few active big name rockers who is, and the only one with a track record at SST. Recently, however, Rolling Stone (which is not alone) has started calling Jerry “too old to rock and roll.” Jerry’s old CDs with the Bootlegs still sell well, but the concert offers have become few and far between.
SST has 4,000 seats, and has scheduled 16 performances of STORMIN’. Ticket prices average $40, and have risen 33 percent in the past five years. Average attendance at SST is believed to be about 85 percent to 90 percent of capacity over the past five years. About half of these are pre-sold season tickets, and the rest are bought as single tickets by the general public.
While SST fees are confidential, most people know that when Jerry played in Jesus Christ Superstar five years ago, the fee was $40,000 for 16 shows in a featured (i.e., not quite starring) role. Twelve years ago, as the star of Tommy, Jerry received $60,000 for 15 shows. In the past 12 years, fees for stars of musical comedies have quadrupled. In the past five years alone they have doubled.
Although it is difficult to generalize, a lead role like the Colonel might generate a fee twice that of a featured role. A name star in a lead role might expect to get twice what a lesser name would get. Word on the street has it that each of the newcomers in STORMIN’ is getting $90,000 for the 16 shows.
(Confidential information for Jerry McCarthy, the SST director of STORMIN’, and the attorneys for each, is in the Teacher’s Manual.)
    EXERCISE 2.6: COLONIAL CONFECTIONERS, INC.
Colonial Confectioners, Inc. presently operates a candy factory in a one-story building on the edge of downtown Salem. The factory was built over 50 years ago, and has been in continuous operation since then. Approximately two weeks ago, Tom Rampal, the 75-year-old president and chief executive officer of Colonial, received a phone call from an attorney named Lawrence about a client who was interested in purchasing Colonial. Rampal told Lawrence that he would be interested in whatever Lawrence had to say, but that he was about to leave the country for a long-planned vacation with his wife. Accordingly he directed Lawrence to contact his attorney, J. M. Cublier, to discuss Lawrence’s proposition. Lawrence did so, and the two attorneys are to meet tomorrow.
(Confidential information for each attorney is contained in the Teacher’s Manual.)
    EXERCISE 2.7: RAPID PRINTING CO. v. SCOTT COMPUTERS, INC.*
Rapid Printing Co. specializes in business forms, journals, and reports. Its gross income for fiscal year 2010 was approximately $1.75 million. Scott Computers, Inc. manufactures, sells, and leases computers and associated software. Its gross income for fiscal 2010 was approximately $340 million.
Beginning in February 2011, Dee Williams, Rapid’s vice president for operations, and June Robertson, a Scott salesperson, had a series of meetings to discuss Williams’ plan to develop a system of remote computerized composition through portable terminals placed at Rapid’s customers’ locations. On February 15, 2011, Williams sent out letters to several companies, including Scott, requesting proposals for a computer system with capacity for remote computerized composition (Appendix A). With such a system, customers could transmit data directly to Rapid in typeset-ready format, enabling Rapid to perform its composition functions faster and more accurately than its competitors, none of which possessed such a computer system.1 These meetings concluded with the March 17, 2011 signing of a five-year contract between Scott and Rapid, pursuant to which Scott was to lease and install the hardware and operating programs necessary for the Rapid system (Appendix B).
In July 2011, the Scott hardware was fully installed at Rapid. It soon developed, however, that the system was incapable of computerized composition because it lacked an appropriate application program.2 At that point, a dispute developed between Rapid and Scott concerning whose responsibility it was to provide an application program. According to Rapid, June Robertson had promised Williams that Scott would provide Rapid with Print-Rite, a Scott application program for the computer industry, at no cost if Rapid would lease Scott hardware. Robertson denied having promised to provide Print-Rite, asserting that when she sought to interest Williams in leasing Print-Rite, he said he was not interested, since he planned to program the new system himself. Scott took the position that it had fully performed its obligations under the lease and demanded that Rapid begin making payments. Rapid refused to do so.
In April 2012, Rapid brought suit against Scott, claiming that Scott had defrauded Rapid and had breached its contract with Rapid by promising Print-Rite and not making it available. Rapid sought $5 million in damages from Scott, claiming that it lost profits in that amount as a result of the failure of the new system to operate as planned (Appendix C). Scott has prepared, but not yet filed, a counterclaim against Rapid for approximately $500,000, the amount due it under the contract.
It is Scott’s policy to attempt to resolve all disputes short of litigation. Pursuant to that policy, Scott initiated the meeting that is about to take place. Present at that meeting will be S. S. Scott, president and CEO of Scott Computers; B. R. Brown, president and chairman of the board of Rapid Printing; Gil Santina, Scott’s attorney; and Lane Christian, Rapid’s attorney.
For purposes of this exercise, it is now May 2012.
(Confidential information for each attorney and each principal is contained in the Teacher’s Manual.)
APPENDIX A
Rapid Printing Co.
February 15, 2011
 
Ms. June Robertson
Scott Computers
324 Lawrence Ave.
Lawrence, Illiana 60611
 
Dear Ms. Robertson:
 
As we discussed last week, Rapid Printing Co. is desirous of purchasing a computer system which will have capabilities for computerized composition and typesetting, including remote composition through terminals at customers’ locations.
In particular, we want:
 
    1  mainframe computer with 4MB memory
    2  tape drives
    1  internal multiplex channel for the tape subsystem
    1  input/output control device
    1  diskette read/write device
    1  line printer, 300 LPM
    1  expanded character set
    1  letter quality printer, 200 CPS
    6  CRT terminals
    6  keyboards
    6  modems
    1  synch/asynch interface
    1  phototypesetter
    1  typesetter-mainframe interface
 
Please provide me, at your earliest convenience, with an itemized proposal. I look forward to your proposal.
Sincerely,
 
/s/ Dee Williams
Vice President, Operations
Rapid Printing Co.
2001 North Sheffield
Deerfield, Illiana
APPENDIX B
Rapid Printing Co.
2001 North Sheffield
Deerfield, Illiana
Scott Computers, Inc.
Lease and Service Agreement
Scott Computers, Inc., on acceptance of this contract by means of a signature in the Acceptance Block of this contract, shall provide the customer with the products and services described herein subject to the following terms and conditions.
EQUIPMENT SCHEDULE

PROGRAM PRODUCTS

1.    DEFINITIONS
The following terms shall have the meanings set forth below whenever they are used in this Agreement including the preceding page.
 
    a. “Documentation” means the then-current, generally distributed, standard visually readable materials published by Scott Computers for customer use with units of Equipment or Programming Aids.
    b. “Equipment” means all the units of Equipment listed on the Equipment Schedule of this Agreement as modified by any supplement.
    c. “Programming Aids” means the software programs that Scott Computers announces and generally distributes for the Equipment while this Agreement is in effect.
    d. “Monthly Equipment Charges” means the monthly charges the Customer is obligated to pay hereunder for the use of the units of Equipment whether those charges are designated by Scott Computers as Monthly Rent or 5 Year Lease Charges.
    e. “Products” means the Equipment, Documentation, and Programming Aids described herein.
    f. “Software Correction” service means corrections, if any, to Programming Aids issued from a Scott Computers location and transmitted to the Customer without a separate charge.
    g. “Services” means Equipment Maintenance services and Software Correction service described herein.
    h. “Site” means the room or rooms within which each unit of Equipment is to be installed, at the addresses designated herein.
 
2.    TERM OF AGREEMENT
This Agreement shall become effective on the date it is accepted by Scott Computers. It shall continue in effect for an initial term of five (5) years starting from the date specified in Section 5(b) for commencement of Monthly Equipment Charges for the first unit of Equipment installed under this Agreement, which is listed in the Equipment Schedule on the effective date of this Agreement. This Agreement shall continue in effect after the initial term until terminated or canceled in accordance with the provisions of Section 7.
3.    EQUIPMENT MAINTENANCE SERVICE
 
    a. Scott Computers shall provide preventive and remedial maintenance service to maintain the Equipment in satisfactory operating condition. Scott Computers shall determine the frequency and the duration of preventive maintenance.
    b. Payment of the Base Monthly Maintenance Charges shall entitle the Customer to on-call remedial maintenance service between the hours of 7 A.M. and 6 P.M., five (5) days per week, Monday through Friday, excluding holidays.
 
4.    PROGRAMMING AIDS AND DOCUMENTATION
 
    a. Scott Computers shall furnish to the Customer, while this Agreement is in effect, one copy of such Programming Aids and Documentation as are then available, subject to Scott Computers’ then prevailing terms, conditions, and charges.
    b. Scott Computers hereby grants to the Customer, while this Agreement is in effect, a personal, non-transferable and non-exclusive license to use the Programming Aids and Documentation designated by Scott Computers as proprietary only on the Equipment and at the Site.
    c. The Customer may modify any Programming Aid or Documentation for its own use and at its own responsibility and expense to meet its specific requirements. Any portion of the Programming Aids or Documentation included in such modification shall be subject to the same conditions and limitations as have been designated herein for the original Programming Aids or Documentation.
    d. Scott Computers shall provide information to the Customer in respect to the appropriate use of the Programming Aids in Customer’s operations; however, the Customer assumes responsibility for the supervision, management, and control of the Programming Aids.
 
5.    CHARGES
 
    a. The Customer shall pay all charges within thirty (30) days after date of invoice.
    b. Monthly Equipment Charges and Base Monthly Maintenance Charges will commence, as to each unit of Equipment, on the date such unit of Equipment is installed and ready for use as certified by Scott Computers, and will be invoiced monthly in advance. The charges do not include, and the Customer assumes the cost of: (1) operating supplies; (2) painting or refinishing the Equipment; (3) movement of any unit of Equipment or part thereof; and (4) repair of damage to the Equipment, including replacement of parts, resulting from the fault of the Customer or causes reasonably within the Customer’s control.
 
6.    WARRANTY
 
    a. Scott Computers warrants that the Equipment, when installed, shall be free from defects in material and workmanship.
    b. Scott Computers further warrants that, under normal use and service, the Equipment shall remain in satisfactory operating condition.
    c. Scott Computers’ sole and exclusive liability under these warranties shall be that Scott Computer, at its option, either: (1) adjusts or repairs as promptly as is possible the defective parts or units of Equipment claimed to cause unsatisfactory operation of the Equipment; or (2) replaces such defective parts or units of Equipment at no additional cost to the Customer.
    d. Scott Computers’ warranties, with respect to any unit of Equipment furnished hereunder, shall extend only to the Customer and may not be altered or extended.
 
7.    EXTENSIONS, CANCELLATION, AND REPOSSESSION
 
    a. Either party may on thirty (30) days’ prior written notice cancel any unit of Equipment at the end of the initial term of this Agreement.
    b. If at any time during the term of this Agreement, the Customer fails to make payments due hereunder within thirty (30) days of the date on which those payments are due, the entire amount owed to Scott Computers under this Agreement shall immediately become due.
 
8.    LIMITATION OF LIABILITY
 
    a. Except as herein expressly stated, there are no warranties, express or implied, by operation of law or otherwise, of the products or services furnished hereunder. Scott Computers disclaims any implied warranty of merchantability or fitness for a particular purpose. In no event shall Scott Computers be liable for any incidental, indirect, special, or consequential damages in connection with or arising out of this agreement or the existence, furnishing, functioning or the Customer’s use of any products or services provided for in this agreement. The Customer’s sole and exclusive remedy for liability of any kind, including negligence, with respect to the products and services furnished hereunder, shall be limited to the remedies provided in Section 6 of this agreement.
    b. The Customer further agrees that Scott Computers shall not be liable for: (1) any loss of use, revenue or profit; (2) any claim, demand or action against the Customer by any third party.
 
9.    GENERAL PROVISIONS
 
    a. This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof and shall supersede all previous proposals, both oral and written, negotiations, representations, commitments, writings, agreements, and all other communications between the parties. It may not be released, discharged, changed or modified except by an instrument in writing signed by a duly authorized representative of each of the parties. The term of this Agreement shall prevail notwithstanding any variance with the terms and conditions of any order submitted by the Customer.

APPENDIX C
UNITED STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF ILLIANA
Rapid Printing Co., an
Illiana Corporation,
No. 98C 4722
Plaintiff,
vs.
Scott Computers, Inc. a foreign Corporation, Defendant
COMPLAINT FOR DECLARATORY JUDGMENT AND OTHER RELIEF
Now comes the plaintiff, Rapid Printing Co., by its counsel, Christian, Ingrid and O’Berne, and for its Complaint against defendant, Scott Computers, Inc., states as follows:
1. Rapid Printing Co. (“Rapid”) is a corporation organized under the laws of the State of Illiana and having its principal place of business in Deerfield, Illiana. Rapid is in the business of providing printing services.
2. Scott Computers, Inc. (“Scott”) is a corporation organized under the laws of the State of Delmarva and having its principal place of business in Ames. It manufactures computer systems and is engaged in the business of providing by sale or lease to its customers computer systems and support therefor.
3. Prior to February 2011, Rapid was desirous of acquiring an integrated computer system that would provide it with certain specified typesetting and remote access functions.
4. On or about February 1, 2011, representatives of Rapid met with representatives of Scott to discuss Rapid’s computer requirements.
5. At that meeting and thereafter, Scott, through its agents, represented that it had a program known as Print-Rite, which fit the requirements of Rapid; more specifically, Scott represented to Rapid that Print-Rite was capable of performing the computerized composition and typesetting functions required by Rapid. Scott further represented that if Rapid leased hardware from Scott, it would provide Rapid with Print-Rite at no charge.
6. The representations made by Scott were relied upon by Rapid, and were material to Rapid’s decision to purchase a computer system from Scott.
7. On or about March 17, 2011, in reliance on the aforesaid representations of Scott, which Rapid believed to be true, Rapid entered into a written lease agreement with respect to the computer system.
8. In May 2011, Scott began delivering to Rapid computer equipment.
9. The aforesaid representations of fact by Scott were knowingly false and untrue when made to Rapid in that Scott never intended to provide Rapid with a system that met Rapid’s requirements.
10. Scott made the aforesaid false representations to Rapid for the purpose of inducing Rapid to enter into the lease agreement.
11. On Scott’s failure to meet Rapid’s requirements, Rapid repeatedly requested that Scott fulfill its representations as aforesaid, but Scott failed and refused to do so.
12. The aforesaid lease agreements, and any and all modifications thereof, were executed by Rapid based upon Rapid’s belief and reliance upon the untrue and material representations made by Scott, as aforesaid.
13. The aforesaid lease agreements and any and all modifications thereof, having resulted from the fraudulent representations of Scott, are voidable at the option of Rapid.
14. By this complaint and by repeated communications from counsel for Rapid to various officers and representatives of Scott, defendant is and was advised that the plaintiff declares said lease agreement void and of no further effect.
15. In reliance on the representations of Scott, and to prepare its premises and facilities for the delivery and installation of the computer system, Rapid incurred expenses for material and labor in the amount of $150,000.
16. As a direct and proximate result of Scott’s false representations, Rapid suffered a substantial loss of business in that it lost customers, sales, and profits, and further suffered a loss of its business reputation and goodwill, all in the amount of $5,000,000.
WHEREFORE, plaintiff prays that this Court enter judgment declaring the written agreement between the parties hereto be null and void, and award judgment against the defendant in the amount of $5,150,000, plus punitive damages and costs and attorneys’ fees incurred in connection with this action.

    EXERCISE 2.8: FG&T TOWER*
Forrest, Gleason & Tewksbury (FG&T) is a 200-member law firm in the major metropolitan center of Clydesdale. The firm has been quite profitable in recent years and contemplates hiring 15 to 20 entry-level attorneys each year for the next three to five years.
Clydesdale is located on the shore of a large lake, and the firm has recently relocated its offices to a newly built lake-front tower. The managing partner of the firm, F. L. Forrest, has been approached by the developers of the office tower about the possibility of the firm purchasing the building. The developers have told Forrest, however, that they must have the firm’s decision within a week or they will offer the building to one of the other major tenants.
It is certain that the firm can obtain a sizeable loan to finance the purchase. It is uncertain, however, whether Forrest can get the necessary approval of a majority of the seven-person Executive Committee. The deal would provide two major benefits. First, the building would be named FG&T Tower, which would create a high level of name recognition for the firm. Second, once the currently soft real estate market firms up, renting space in the building could be highly profitable for the firm.
While these benefits appear convincing, it is likely that some partners will object to the deal because as long as the real estate market remains soft, the payments on the loan necessary to purchase the building will drain partnership earnings, thus providing less partnership income to the partners. Furthermore, some partners believe that owning a building might detract from the firm’s current high standing in the community. Law firms, they say, should provide only legal services, not office space. Thus, there is little doubt that the decision of the Executive Committee will be a close one.
There are seven members of the Executive Committee. Except for Forrest, who is a permanent member, all of the others were elected by the entire partnership and serve three-year terms. Neither Forrest nor any other member of the Executive Committee can be removed from the committee prior to the expiration of their terms, except by a majority of the partners at a general partnership meeting. Nor may the chair of the Executive Committee be removed from that position, except at a general partnership meeting. The committee is chaired by Forrest who, in addition to being managing partner, is also chair of the powerful Hiring and Promotions Committee, and head of the Corporate Department. For purposes of this meeting, Forrest has the proxy to vote on behalf of Glenn Gleason, another senior member of the Executive Committee who is involved in litigation outside the country and cannot be reached. Both Forrest and Gleason strongly support purchase of the building.
Andy Aldrich is a young partner whose great ability as a litigator has led to Aldrich’s being the head of the Litigation Department at a comparatively young age. Blair Barrister is a partner in the Tax Department.
Chris Carlisle is a senior real estate partner who has been with the firm since its formation in 25 years ago. Over the years, Carlisle has produced a lot of income for the firm and is bitter at never having been made a named partner or even selected for a position of committee or department leadership. (All of those positions are selected by the managing partner with the advice and consent of the Executive Committee.)
Dana Douglas is a middle-level litigation partner. Douglas contributes a lot of time and money to organizations providing legal assistance to minorities and has been actively campaigning for the immediate institution in the firm of an affirmative action plan. (The firm presently has nine minority associates and one minority, partner, Douglas.)
Erin Edwards, also a litigation partner, is the youngest and newest member of the Executive Committee. Edwards’s career has been meteoric. Edwards made partner in only five years and is the youngest person ever to serve on the Executive Committee.
Forrest has called a special meeting of the Executive Committee to make a decision about purchasing the building. The partnership agreement permits a special meeting of the Executive Committee to discuss an issue that demands immediate attention. However, the agreement requires that the issue be resolved by the end of the meeting. Other issues may be discussed and even voted on, but the principal issue for which the meeting was called must be resolved. Such resolution will be determined by majority vote. The chair of the Executive Committee has the power to decide the order in which motions are to be voted on, but a motion that is made and seconded must be voted on by the close of the meeting. All voting will be done by secret ballot and no member of the committee may abstain. Once a motion has been voted on, it cannot be reconsidered except on a motion made by a committee member on the prevailing side of the motion, and approved by a majority of the committee.
Once a meeting of the Executive Committee has begun, no recesses or adjournments are allowed until all motions that have been made and seconded are decided. Nor, once a meeting of the Executive Committee has begun, may any members of the Executive Committee engage in private meetings or caucuses, as such behavior is regarded as inappropriate.
(Confidential information for Aldrich, Barrister, Carlisle, Douglas, Edwards, and Forrest is in the Teacher’s Manual.)
    EXERCISE 2.9: MEDICAL MALPRACTICE CLAIM*
A medical malpractice suit was filed by plaintiff, a jazz pianist, against a physician who injected her hand with a drug called AR-21. Lawyers for the parties have stipulated that plaintiff sought treatment from defendant for arthritic pain in the hand and that defendant administered AR-21 at the first office visit. They further agree that plaintiff returned, complaining of numbness, and that defendant advised plaintiff to let the drug wear off. After several weeks of treatment by another medical professional, the numbness did subside. AR-21 is a new drug for arthritic pain that is used by about 10 percent of physicians treating arthritis. In the complaint, plaintiff alleged negligence and battery, and sought $20,000 for the cost of therapy, $60,000 for income lost as the result of missed performances, $420,000 for pain and suffering, and $500,000 in punitive damages. Defendant’s medical malpractice insurance lapsed prior to plaintiff’s treatment.
Plaintiff changed lawyers after six months of litigation, and the new lawyer arranged a negotiation session with defense counsel. The lawyers have agreed to have their clients available in case they decide to ask them to participate in the negotiations (see pp. 62-65) and have stipulated that the settlement discussions will not be admissible at trial.
(Confidential information for each attorney is in the Teacher’s Manual.)
    EXERCISE 2.10: THE DONS NEGOTIATION
    General Instructions
The year is 2041 and the AIDS virus has been completely obliterated. Researchers at Dartmouth College discovered a vaccine as well as a serum that cures the disease in mid-course. All children are now vaccinated for the disease shortly after birth.
Five years ago, however, scientists discovered a new lethal virus, Dysfunction of the Nervous Systems (DONS). The disease can only be transmitted through either vaginal or anal intercourse. Unlike AIDS, it cannot be transmitted through blood transfusions. All persons who have contracted DONS have died from it within a range of four to six years. DONS can be detected in the bloodstream of the individual one to four months after entering the body, and there are highly accurate home testing kits. Thus far, there is no cure for DONS, and the only preventive measures available are abstention from sexual activity or the use of condoms.
On November 1, 2039, Lisa Wilson engaged in unprotected sexual intercourse with her boyfriend of six months and contracted the DONS virus. On March 16, 2040, Lisa tested positive for the virus. Upset and disillusioned, she broke up with her boyfriend and denied to herself that she had the disease for a period of several months.
Lisa attended a social function in June, however, where she met Matt Stevens. The two eventually became involved in a relationship and on August 2, 2040, they had sexual intercourse for the first time while staying at Lisa’s ranch in Montana. It was the first time in six and one half years that Matt had engaged in intercourse.
Lisa felt that Matt was a great support for her. She was able to tell him about the depression she felt over her youngest child Annie who has leukemia. She told Matt that she was worried that she would not be able to meet the expenses of Annie’s treatment since the insurance policy had reached its maximum, and the cost of her treatment was approximately $200,000 per year. She told Matt that it had taken her approximately five years to save $600,000, which she had set aside for Annie’s expenses. Matt thought that Lisa’s deep depression was simply related to the cancer-stricken child, and he tried to be as supportive as possible.
The relationship lasted for several months, during which the two had numerous sexual relations without using condoms. Lisa, still in denial about contracting the virus, did not care that she may have been infecting her new boyfriend with the deadly DONS disease. Later she didn’t disclose it because it seemed the damage was probably done in all events. The relationship deteriorated, and on September 13, 2040, the two stopped dating. Their last sexual encounter was on September 2, 2040.
On January 2, 2041, Matt received a letter from Lisa confessing that she had the DONS virus. In the letter, Lisa told Matt that she had known she had the disease before their relationship, but that she was unable to tell him while they were dating. In the letter, Lisa suggested that Matt be tested for DONS and expressed the hope that he would test negative. The next day Matt purchased a home testing kit but unfortunately tested positive for the virus. Matt spent the whole next month in a troubled emotional state, and on February 9, 2041, he wrote Lisa and told her that he planned to sue her for the cost of treatment and other damages. Lisa responded on February 20, 2041, stating that a lawsuit would not be necessary. She suggested that their lawyers negotiate an agreeable settlement.
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1. The effect on negotiations of cultural differences within a single country is treated in Chapter 3.
2. [Even if an interest-based approach does not lead to a resolution of the dispute, it is more likely than a rights- or power-based approach to produce other desirable results, such as an improved relationship between the disputing parties or a plan for resolving the dispute in the future. See pp. 449-450.—EDS.]
3. Students should not be content with this summary and are strongly urged to read Getting to Yes in its entirety.
4. See pp. 293-299 for a discussion of decision analysis.
* Copyright © 1986 by the Free Press. Reprinted by permission. All rights reserved.
* [The “Prisoner’s Dilemma,” a well-known bargaining game, is based on a hypothetical incident in which two suspects are taken into custody, charged with a serious crime, and separated so that they cannot communicate. The district attorney interviews them separately, telling each that if neither confesses to the crime of which they are suspected, each will be prosecuted on a lesser charge and receive a one-year sentence. If they both confess, each will receive an eight-year sentence. If one confesses, but the other does not, the confessor will receive only a three-month sentence, while the other will receive a ten-year sentence. The dilemma for each prisoner is whether to not confess, trusting the other prisoner to do the same, so that each will receive a one-year sentence, a “good” outcome (see Figure 2), or to confess, risking a “mediocre” outcome (eight years) if the other prisoner also confesses, but hoping for a “great” outcome (three months) if the other prisoner does not confess.—EDS.]
5. One colleague of mine suggested that bringing a lawyer to the initial negotiations might have hurt Steve’s cause: it indicated too much of a desire to do business and to settle details.
6. A student of mine suggested that during negotiations, obvious modifications could have been made to the exterior of Elmtree House to give the impression that the residents indeed had no intention of moving.
7. A colleague to whom I recounted this story thought that our assessment of Wilson’s RP should have been updated during the breaks in the negotiations by going back to the experts we had consulted initially; Steve should have been more aware of information he might have obtained from Wilson that the experts could have used to reassess Wilson’s RP.
* Professor Raiffa, together with John Richardson and David Metcalfe, has published a broad-ranging revision of The Art and Science of Negotiation, entitled Negotiation Analysis: The Science and Art of Collaborative Decision Making (2007). The revision sets out Professor Raiffa’s thinking about the negotiation process, and covers a wide range of related topics, including risk and uncertainty, fair division, and the role of third parties.
* The final version of Getting Past No was published under the title, Getting Past No: Dealing with Difficult People (1991).
10. Rubin [(1975: 589)] states his position as follows: “The lawyer must act honestly and in good faith. Another lawyer, or a layman, who deals with a lawyer should not need to exercise the same degree of caution that he would if trading for reputedly antique copper jugs in [a] bazaar. It is inherent in the concept of an ethic, as a principle of good conduct, that it is morally binding on the conscience of the professional, and not merely a rule of the game adopted because other players observe (or fail to adopt) the same rule.”
21. Consider a variation on the last case. Assume that the defense lawyer did not say explicitly that the two would plead only if the third were allowed to go free but simply said, “If you drop the charges against one, the other two will plead guilty.” In that case the lie is not explicit but surely the inference which the defense lawyer wishes the prosecutor to draw is the same. Should that change the outcome?
5. Differences that may be based on gender or identity group membership are discussed on pp. 163-165.
* Best alternative to a negotiated agreement. See p. 22.
* A dramatic demonstration of this proposition can be found in Rosenthal (1974), which describes the wide range of predicted jury verdicts given by different personal injury lawyers and insurance claim adjusters to the same factual situation. In one case, for example, predicted jury verdicts ranged from $2,000 to $30,000. There is also evidence that a negotiator’s perception of the fair value of an item subject to negotiation varies according to the negotiator’s position. Thus, sellers tend to value an object being sold more highly than do buyers (Raiffa, 1982: 93-94).
† This exercise has been adapted and translated by Professor Stephen B. Goldberg from an exercise created by Henri Le Cloarec and copyrighted by Mobil France.
* This exercise has been adapted from an exercise developed by Thomas O Patrick, Associate Teaching Professor, College of Law, West Virginia University, and is used with his permission.
* This case was created for the Harvard Negotiation Project by Roger Fisher based on a payoff matrix created by Mark Drooks. Copyright © 1986 by the President and Fellows of Harvard College. All rights reserved. Used with permission.
* This exercise was adapted by professors Kenneth S. Gallant and Mary Beth Lagenaur, University of Arkansas at Little Rock, from an exercise created by Norbert Jacker, DePaul University College of Law. Used with permission.
* This exercise was prepared by Stephen B. Goldberg, Northwestern University Law School, Chicago, Illinois, and Jeanne M. Brett, Kellogg Graduate School of Management, Northwestern University, Evanston, Illinois. Technical advice about the use of computers in the printing industry was provided by James Mason, Kellogg Graduate School of Management, Executive Masters Program. The exercise was prepared for an American Arbitration Association Task Force on Teaching Dispute Resolution in law and business schools.
1. The composition of documents, particularly those with many graphics, charts, and tables, has until recently been a largely manual operation. Computerized composition systems allow graphic and type composition to be designed and edited directly on a terminal. The data representing the document are stored in the mainframe computer. These data are then output to a phototypesetter, which transforms the data into a high-resolution image, which is printed on special paper, which can then be photographed, or in some models the image is transferred directly to film. The film is then used in the conventional manner to make plates for the printing machines.
2. The world of data processing is divided into two parts, hardware and software. Hardware is the physical equipment, consisting of a computer and its peripheral devices. Software consists of the computer programs used to operate the hardware. There are two types of computer programs. Operating programs direct the hardware and interface between the more specific task-oriented application programs and the hardware. Application programs are written to direct the computer to perform specific user-oriented functions, such as the preparation of invoices and inventory records.
* This exercise was developed for the Northwestern University Law School Negotiation Workshop by Rand Boyers, Northwestern University Law School, Class of 1986.
* This role play was adapted, with permission, from the facts of Tape I. Dispute Negotiation: The Thompson v. Decker Medical Malpractice Claim, in The Dispute Resolution and Lawyers Videotape Series (West, 1991). Copyright © 1991 by the Curators of the University of Missouri. That tape was based upon Robert M. Ackerman, “The Case of the Weary Hand: A Negotiation Exercise for Torts,” in Leonard L. Riskin and James E. Westbrook, Instructor’s Manual for Dispute Resolution and Lawyers 287 (West, 1987).



Chapter 3

The Practice of Mediation
Mediation is negotiation carried out with the assistance of a third party (in other words, a nonparty to the negotiations). It remains negotiation, of course, and many of the lessons about interests and positions in the last chapter are valuable for mediators. The mediator, in contrast to the arbitrator or judge, has no power to impose an outcome on disputing parties.
Despite the lack of “teeth” in the mediation process, the involvement of a mediator alters the dynamics of negotiations. Often, the mediator helps the parties overcome the barriers to reaching agreement discussed at the end of Chapter 2. Depending on the reason for mediating (Section D) and what seems to be impeding agreement (see pp. 93-99), the mediator may:
 
    •  Encourage the exchange of information,
    •  Provide new information,
    •  Help the parties to understand each other’s views,
    •  Let them know that their concerns are understood,
    •  Promote a productive level of emotional expression,
    •  Deal with differences in perceptions and interests between negotiators and constituents (including lawyer and client),
    •  Help negotiators realistically assess alternatives to settlement,
    •  Encourage flexibility,
    •  Shift the focus from the past to the future,
    •  Stimulate the parties to suggest creative settlements,
    •  Learn (often in separate sessions with each party) about those interests the parties are reluctant to disclose to each other, and
    •  Invent solutions that meet the fundamental interests of all parties.
 
This chapter focuses on how the mediator does this. Subsequent chapters deal with issues of fairness and quality related to mediation (Chapter 4), mediation confidentiality (Chapter 5), and strategic considerations for lawyers representing mediation parties (Chapter 6).
We divide this chapter into four overlapping ways to view mediation:
 
    •  A. Overview of a Mediation Session,
    •  B. Mediator Listening Skills,
    •  C. Mediator Techniques, and
    •  D. Mediation Goals.
 
In the overview (Section A), Rogers and Salem focus on a typical mediation agenda—what some call the stages of mediation. Whatever the stage, key mediator skills include listening and responding to what the participants say and how they say it. Section B focuses on how a skilled mediator can use responses both to show empathy and to improve negotiations.
In case a prospective mediator might worry about an overly rigid use of these approaches, the fictionalized transcript in Section C demonstrates how a mediator can employ the agenda and skills in a flexible and nonmechanical way. Gerald Clay, a distinguished mediator, wrote the transcript with novelist Fletcher Knebel in a way that illustrates not only the mediator’s skills and agenda but common mediator techniques. Not all mediators approve of the fictional mediator’s techniques; we interrupt the transcript to give views on these techniques from other mediators and scholars. We supplement the transcript with notes on encouraging apology, enhancing trust in the process, using a one-text negotiation approach, impasse-breaking strategies, and dealing with differences in practices or culture among the participants.
In most contexts, the mediator and parties assume that the aim of mediation is settlement, though certainly not settlement at any cost. But, as discussed in more detail in Section D, the parties may seek a mediator in intercultural disputes with a primary aim of promoting understanding, and parties may engage mediators for public policy disputes with the hope of narrowing issues and organizing the debate. Some commentators view mediation in all contexts as valuable primarily to enhance the parties’ “self-determination and party interaction or engagement” (Bush and Folger, 2005:95) and to help the parties’ communication so that they understand and appreciate each other’s perspective. Other commentators view mediation, particularly interest-based mediation, as a means of improving the parties’ relationship and their capacity to resolve problems on their own, without the aid of a mediator (Goldberg, 2010:2). All of this will affect the mediator’s practice. Still, mediators may operate in a variety of contexts and use many of the same skills and techniques even though the goals for the mediation differ (Goldberg and Sander, 2007:44). For this reason, we begin with the basic skills and techniques and then discuss in Section D how mediators vary them depending on the goals for the mediation.
A. OVERVIEW OF A MEDIATION SESSION
Mediators’ strategies vary widely even if their goal for the mediation is the same—assisting the parties in reaching settlement (and their goals sometimes differ, as discussed in Section D). Some mediators attempt to focus the negotiations on satisfying the vital interests of each party; others focus on legal rights, sometimes providing a neutral assessment of the likely (or probable) outcome in court or arbitration. Some encourage the active participation of both lawyers and clients; others do not. As a general rule, mediators are required to maintain neutrality; some, however, are required by statute or rule to become advocates of a particular outcome (e.g., consistent with a statute) or protectors of nonparties’ interests (e.g., children of divorcing parties) (see pp. 198-199, 219).
Despite differences in approach or emphasis, experienced mediators tend to employ similar practices. In the readings that follow, Richard Salem and Nancy Rogers divide common practices into stages that include premediation or “getting to the table,” the opening of mediation, the parties’ opening presentations, mediated negotiations, and reaching agreement.
    N. ROGERS AND R. SALEM, A STUDENT’S GUIDE TO
MEDIATION AND THE LAW

    7-39 (1987)
There is no “best” way to mediate a dispute. Mediation techniques vary with the parties, the conflict and the mediation program. Private sector labor mediation, for example, tends to reflect the competitive and positional nature of traditional collective bargaining negotiating and the mediator will spend considerable time working separately (caucusing) with the parties. Child custody mediation typically is a more cooperative process, at times bordering on counseling, and the mediator spends more time working with the parties together. In insurance claims mediation, where there generally is a single issue and the parties are unlikely to have a continuing relationship, mediators often expedite settlements by offering an opinion on the value of the case. While most mediation is conducted with a single mediator, some community-based programs use two-person teams. In high-volume, court- and prosecutor-affiliated programs, mediations often are concluded in less than 30 minutes, while environmental mediations may take months.…
Mediation is usually a by-product of failure—the inability of disputants to work out their own differences. Each party typically comes to mediation locked into a position that the other(s) will not accept. The parties distrust each other and may be angry, frustrated, discouraged or hurt. Their inability to reach a settlement may be due as much to the emotions of the case as to facts.…
The process experienced mediators use is simple, even in complex disputes.… The parties are provided a forum where they can vent their feelings while telling their “stories” so that they feel heard and understood. The mediator thus enables them to approach their conflict with clear heads and greater objectivity. They are then encouraged to disclose information they have not disclosed before, listen to things they have not heard before, open their minds to ideas they have not considered and generate ideas that may not have previously occurred to them.…
Mediators traditionally enter disputes with little authority, so their ability to help bring about settlements … depends, in part, upon the willingness of the parties to accept the mediator. Mediators typically gain this acceptance by earning the parties’ trust, a process that begins with the mediator’s first interaction with the disputants and continues until mediation is concluded.
Trust is attained and maintained when the mediator is perceived by the disputants as an individual who understands and cares about the parties and their disputes, has the skills to guide them to a negotiated settlement, treats them impartially, is honest, will protect each party from being hurt during mediation by the other’s aggressiveness or their own perceived inadequacies, and has no interests that conflict with helping to bring about a resolution which is in the parties’ best interest. Only when trust has been established can the parties be expected to be candid with the mediator, disclose their real interests and value the mediator’s reactions.… [For additional discussion of trust, see pp. 159-160.]
Effective mediators play a number of roles and use a variety of techniques, but none is more important than being a skilled listener. Careful listening may provide mediators with an understanding of the dispute, but … “understanding has limited utility unless the mediator can somehow convey to the parties the fact that he knows the essence of the problem. At that point and only then can he expect to be accorded confidence and respect.” Mediators often convey this understanding through empathic or active listening.
Empathic listening means listening for how the parties feel as well as to what they are saying, and providing verbal and nonverbal (eye contact, facial expression, body position) feedback that lets them know the mediator understands and cares about both. An empathic mediator conveys respect to the parties, doesn’t register approval or disapproval of what is being said, refrains from providing unsolicited advice and does not interrupt.
Especially in disputes where emotions run high, an empathic mediator may be the first person really to listen to what the parties have to say. When parties feel somebody is listening to them, they are more inclined to be candid and to listen to the other side of the story. As they listen, doubts tend to creep into their minds about the validity of their own assumptions and positions. Hence the parties are likely to become receptive to exploring alternatives. [For additional discussion of listening skills, see pp. 128-129.]
While this process is sequential, in that each step leads to the next, it is also cyclical and self-reinforcing. That is, the higher the level of trust, the more information is likely to be shared. This in turn increases understanding, further raises trust levels, and enhances the flow of more information and understanding.…
For convenience of discussion, the mediation can be divided into five stages: (A) pre-mediation or “getting to the table,” (B) the opening of mediation, (C) the parties’ opening presentations, (D) mediated negotiations and (E) agreement.
[A]    GETTING TO THE TABLE
Those who are convinced that mediation usually benefits all parties may find it disconcerting that getting the parties to agree to mediation can be the most difficult part of the process.…
[The authors discuss the means by which parties arrive at mediation: (1) contact with a mediator or mediation center that, in turn, contacts the other party; (2) referral of both parties by a prosecutor or court, sometimes accompanied by pressure to mediate; (3) mediator instigation; (4) legal compulsion to mediate. Compelled mediation, as well as pressure to mediate, raises issues that are discussed at pp. 519-540.]
[B]    THE OPENING OF MEDIATION
The mediator’s opening statement varies to fit the parties and the dispute. It may be lengthy and detailed in child custody cases, as it lays the foundation for a series of mediation sessions that can span weeks or months. In insurance or commercial matters, where the parties are typically represented by others and will have no continuing relationship, the opening may be brief, dealing primarily with mediation rules, confidentiality issues and the impartiality of the mediator. In labor negotiations, where the parties typically know the process and may even know the mediator, a lengthy explanation of the rules may be unnecessary and the mediator may use a casual approach, even humor, to establish rapport.
In an interpersonal dispute, where two parties have a continuing relationship and are embroiled in a dispute that has left them emotionally distraught and distrustful, the mediator may use the following approach: After greeting and seating them, the mediator spends as much time as necessary demystifying the process. Mediation and its rules are carefully explained with emphasis on the informal and consensual nature of the process, the mediator’s impartiality and the responsibility of the parties to find their own solutions. The parties are assured ample uninterrupted time to tell their stories. The limits of confidentiality may be explained, and the parties are informed that the mediator may want to meet with them alone (“caucus”) as well as together in order to help bring about a settlement. At the same time, they are assured that during caucuses they will have an opportunity to discuss things they may not want to say in the presence of the other disputant. The mediator may congratulate the parties for attempting to work out their differences amicably and hold out the likelihood, based on prior experience, that the dispute can be resolved in a comparatively short time. Questions are encouraged and the mediator uses them to confirm that the parties understand the path on which they are embarking and that they agree to abide by its rules. The mediator tries to make the parties as comfortable and secure as possible.…
[C]    THE PARTIES’ OPENING PRESENTATIONS
Typically, the parties are given “uninterrupted” time to describe the dispute at the conclusion of the mediator’s opening. The initiator of the complaint usually begins, although the decision on who speaks first may vary, depending upon the nature of the dispute, the temperament of the parties or the policy of the mediation program. Sometimes the parties resolve the dispute after hearing each other’s opening statements with minimal direction from the mediator.…
When the parties come to the table distraught or angry, a straight-forward presentation may not be forthcoming. Aware that people may need to deal with their feelings before they can discuss the situation clearly, some mediators provide a controlled forum for a limited venting of feelings early in the process on the theory that the expression and acknowledgment of hurts and frustrations helps to humanize the conflict, surface underlying issues that must be addressed in order to resolve the dispute and facilitate a rational discussion.…
The mediator typically uses the opening presentations to:
 
    •  Learn as much as possible about the parties’ interests and priorities and determine whether underlying conflicts must be addressed to resolve the immediate dispute …,
    •  Close the gap between the facts and the parties’ differing perceptions of them. Frequently this occurs without the third party’s intervention, but the mediator may reinforce the process (“Then you are saying, Mr. Wilson, you are not upset with the construction of the garage in Ms. Christopher’s back yard, but only object to the workmen starting at 6 A.M. when you are still asleep.”).
    •  Demonstrate positive aspects of the relationship and the goals the disputants have in common (“As I understand it from what you both said, you have been doing business together since 1979, this relationship has been of financial benefit to both your companies, and you both would like to find a way to resolve this matter so you can keep doing business together. Is that correct?”).
    •  Encourage and model negotiating behaviors more likely to produce settlements (“Mr. Shade, we agreed at the outset not to interrupt. You’ll have as much time as you need when she is done.”).…
[D]    MEDIATED NEGOTIATIONS
[1]    COOPERATIVE VS. COMPETITIVE BARGAINING
Mediators try to prevent disputants from locking themselves into positions before they have either listened to the other party or given full thought to their own interests and needs.… The sooner parties declare their positions, the more likely they are to argue for them and the more difficult it becomes for them to change their minds without losing face. For that reason, mediators may avoid asking parties to express positions until after the opening presentations, and when they do, they use an approach that will produce a range of alternatives (“What do you think are some ways to settle this matter?” rather than “How much do you need to settle?”).
[2]    ORDERING THE ISSUES
A rational order for discussing the issues may emerge or the mediator may propose one. It often provides negotiating momentum to start with issues on which consensus appears likely.…
Conversely, the mediator may decide to deal with an overriding issue before any others are addressed.…
[3]    IDENTIFYING ALTERNATIVES
Even when the parties want to settle, they usually have to work hard to identify acceptable alternatives. Potential solutions may occur to the mediator, but mediators tend to withhold them until the parties have had ample time to suggest their own ideas because the parties have more information, are better able to find an acceptable solution and are more likely to stick with a solution of their own making.…
When disputants are unable or unwilling to come up with their own solutions, even with discreet prompting from the mediator, the mediator may suggest alternatives. This may first be done in separate meetings with the parties. In this private setting the mediator may be able to determine what is inhibiting the flow of ideas at the table and what might be an acceptable solution. By floating ideas in caucus, the mediator avoids putting the parties in the awkward position of rejecting the mediator’s proposal in front of the other disputant. At times a party will accept a mediator’s suggestion, while the same proposal would be rejected if it came from the other disputant [see p. 97-98].
[4]    OTHER MEDIATOR APPROACHES TO AVOID IMPASSE
If the parties remain in a competitive negotiating posture despite the mediator’s efforts to create a cooperative environment, the mediator may have to de-emphasize the role of “empathic listener” and move into other roles. As an “agent of reality,” for example, the mediator might ask a party in caucus about a reluctance to make any concessions. The mediator might ask, “Even if you are awarded the full amount in court, how long will it take until you have the money in your pocket?” The mediator might note that the other party had already made several concessions and firmly counsel that “unless you show some flexibility, it doesn’t appear we will reach a settlement.…” [For additional discussion of impasse-breaking techniques, see pp. 155-157.]
[5]    HOLDING CAUCUSES
Caucuses are private meetings the mediator conducts with each party during the course of mediation. They are used to: provide an opportunity for a party to vent and cool down when emotions flare; encourage candor and get to the root of the dispute; clarify an issue; spend time alone with a party to build trust; provide time to review the issues and alternatives; encourage movement when a party is unyielding; help a party determine if a position is realistic; remind a party of the consequences of not reaching agreement; get information that may help generate or shape new alternatives; check whether a party has thought through the potential consequences of a probable agreement or separate one party from the threatening or intimidating conduct of the other. Before concluding the caucus, the mediator asks whether there is any information from that meeting which should not be disclosed to the other party. To maintain credibility, the mediator usually caucuses with all parties before bringing them back together in joint session.…
[E]    AGREEMENT
As negotiations progress, the mediator summarizes areas of agreement to motivate the parties toward a final settlement. If the parties move to common positions, the mediator typically helps draft the agreement.…
The mediated agreement may be verbal or written. It may be executed on the spot or held pending review by counsel. It may be a private agreement or incorporated into a consent judgment in pending litigation. There may be an enforcement clause that provides for monitoring by the mediator or another party and specifies what the parties will do if they believe the agreement has been violated.…
When the parties fail to agree on all issues, the mediator may try to salvage the positive result of mediation. The parties may be able to stipulate certain facts, cooperate in discovery or agree to another way to resolve the dispute. They may have learned to negotiate better and may, in fact, settle unresolved issues themselves later.
B. MEDIATOR LISTENING SKILLS
Rogers and Salem emphasize the mediator’s role as “empathic listener” in the excerpt immediately above. Research indicates that lawyers view empathy as one of the most important mediator qualities (Goldberg et al., 2009:292-294). Sometimes people also call this skill “active listening” to emphasize that verbal summarizations may be used in a variety of ways to help achieve settlement, not just to demonstrate empathy. In research on active listening, the more often mediators summarized, the more often the parties settled (Wall and Dewhurst, 1991:67).
Key mediator goals in interjecting reflective statements or questions are:
 
    1. to improve the mediator’s understanding of each participant’s interests and emotions (“It seems like you were frustrated that you could not get an answer and angry about the comments made about you. Is that right?”);
    2. to be and to demonstrate the skills of an avid and empathic listener (Richard Salem points out that the goals of interjections for this purpose could be stated as, “ ‘I understand you and I am interested in being a resource to help you resolve this problem’” (Salem, 2003)); and
    3. to encourage good listening by the participants (restating a point that other participants might not have listened to, understood, or taken the time to consider).
 
As some of the examples indicate, effective empathic listening often involves reflecting the party’s emotions, not just the facts the party related (“So you felt particular anguish about the damage to the car because it was your sister’s”). Some new mediators experience discomfort when discussing feelings. Others recoil from speaking in ways that differ from a casual conversation with a friend. Still others are too anxious to agree with a speaker and so have difficulty avoiding perception of bias in their responses. Mediators who are able to come to terms with their own discomforts may become more adept at empathic listening.
Because reflective statements have so many positive uses, mediators may experiment with other techniques that resemble active listening. Kimberlee Kovach describes a technique that utilizes participants’ skills in listening and restating, though she cautions against using the technique when participants are not adept or would feel so uncomfortable that they might want to terminate the mediation:
          Some mediators … ask the parties themselves to do some restating and reframing. The theory behind this approach is that the parties will better understand the other side and begin to acknowledge another point of view if they are required to restate it.… [The mediator] may ask … the parties to restate what they think the other party has said. [Some mediators ask the parties] to restate the opposing view before they put forth their response, position or statement (Kovach, 2004:182).
In addition to reflecting content and emotions, mediators may summarize certain aspects of what the speaker intended to communicate. In the excerpt that follows, Douglas Frenkel and James Stark refer to this as “productive reframing,” and note several possible goals for its use:
 
          Reframing a Positional Statement [or Demand] as an Interest-Based Statement: [A mediator might reframe a demand to get rid of the dog that bit the speaker’s son] by saying “So your primary concern here is to ensure your son’s and your family’s physical safety?”
          Reframing a Judgment Statement as a Problem Statement: Suppose a disputant says, “Why should I trust her to pay me anything? She already stiffed me once. I wouldn’t believe anything this woman tells me!” The mediator could reframe this by saying, “So from your perspective any acceptable settlement would have to contain a way of protecting you in the event of nonpayment?”
          Reframing a Statement About the Past as a Statement About the Future. [In a] child custody dispute Jane said, “I can’t believe what Bob said about me in front of the kids when I picked them up last week. He said that he hoped at least that I had cleaned up the kitchen this month so that the kids wouldn’t have to eat like pigs. Can you believe that?” The mediator could reframe this by saying, “So one of the issues we have to discuss is how you talk about each other in the presence of your children.”
          Reframing an Individual Problem as a Shared Problem. [In a] child custody case Bob said, “I insist that the kids live with me and my parents. They can visit Jane on weekends.” Jane says, “I’m Megan and Ryan’s mother! The kids should be with me. They can visit Bob on weekends.” The mediator could reframe this exchange by saying, “Both of you are very concerned about maintaining a strong relationship with your children and having quality time with them. I cannot say that about all the couples I meet” (Frenkel & Stark, 2008:152-153).
 
Exercising empathic or active listening skills can backfire, despite the positive potential. With this concern in mind, mediators may select what they will reflect back, avoiding the irritating practice of sounding like a parrot (repeating what the speaker said, e.g., “You turned left at the intersection and then felt the impact of the crash.”). They strive to avoid angering a disputant by being judgmental (“Admittedly turning on a yellow light, you claim that …”) or clinical (“You still find it very upsetting that you were in an accident.”). They resist the temptation to modify a comment too much to achieve their aims, appreciating that the speaker may resent it when a mediator twists too much of what they say.
Listening with all of these goals in mind poses a challenge, even for those accustomed to multitasking. Mediators need to concentrate. For this reason, Leonard Riskin teaches his mediation students an approach to concentration that he calls “mindfulness.” According to Riskin:
     Mindlessness … diminishes the professional’s ability to gather information and to listen to, and understand, others and himself.… The second problem is that, in the grip of mindlessness, we sometimes rely on old habits and assumptions, rather than deciding what behavior is most suitable in the precise circumstances we are encountering.… As mediators, for instance, we might routinely impose the same rules of procedure …, case after case, irrespective of the differences in issues and parties (Riskin, 2004:80).
C. MEDIATOR TECHNIQUES
In the fictionalized mediation transcript below, the mediator employs a variety of common mediation techniques. Consider how the mediator handles the participants’ emotions and interests, gradually moves them toward settlement, escapes a seeming impasse, and finds ultimate resolution. We intersperse the transcript with comments from experienced mediators and scholars on the following techniques:
 
    •  Premediation contact to prepare the parties,
    •  Mediator caucuses with each party,
    •  Soliciting legal arguments from the parties’ lawyers,
    •  Using a “broad” mediation approach that includes issues important to the parties but not of legal significance,
    •  Evaluating the likely outcome of litigation,
    •  Asking the parties to assess their BATNA and WATNA,
    •  Summarization,
    •  Allowing the parties to vent about emotional matters,
    •  Creating deadlines, and
    •  Mediator proposals.
 
One of the techniques used by the mediator in this case was to encourage an apology, and we discuss that technique in a note on the role of apology in dispute resolution. This is followed by notes on:
 
    •  Enhancing trust in the process,
    •  One-text negotiation,
    •  Overcoming impasse, and
    •  Dealing with differences.
    F. KNEBEL AND G. CLAY, BEFORE YOU SUE

    87-133 (1987)
[Six weeks ago, Rosemary Wofford was discharged by her brother, Stephen Holloway, the owner of Holloway Interiors, from her position as manager of Holloway Interiors’ Princeton, New Jersey store.† Contending that the discharge violated her employment contract, Wofford went to attorney Mara Bianchi for advice. At her urging, she agreed to mediation, and she and Bianchi are about to meet with Holloway and his attorney, Pat Cavanaugh. The four of them have just seated themselves in the room where the mediation will take place.
Weinstein begins as though this is his first contact with the parties. Other mediators call each party and counsel ahead. Lawyers believe that the latter approach contributes to settlement (ABA Section on Dispute Resolution, 2008:6-11). Research suggests that premediation caucuses may increase the likelihood of settlement if the mediator uses those caucuses to provide the parties with a sense of being heard, but not if used to discuss settlement ideas (Swaab and Brett, 2007).]
… The mediator walks in a moment later. Seymour F. Weinstein is a large friendly man with a craggy face that no one would call handsome.… Weinstein shucks his jacket, hangs it over the chair at the end of the table, and gestures toward the seats on either side of him. “No protocol here. Let’s have Mr. Holloway on one side with his lawyer and Mrs. Wofford and her attorney on the other side. Take your pick.”
When the contending pairs have seated themselves after some hesitation over location, Weinstein begins. “First, … as to the style here. Everything’s informal. No taking of oaths, no rules of evidence, no testifying and cross-examination. None of that courtroom routine. In no way is this a trial. This is a discussion.… Unless you object, I’ll use first names and please call me Seymour. For that matter, you’re welcome to use my nickname, Cy.…”
Bianchi concludes by noting that her client has reduced her request for damages to $500,000, down from the original $750,000 as set out in the first letter to her brother. “We wanted to enter these talks in a spirit of cooperation.” However, the new figure is completely justified, she contends, when one considers lost salary and bonuses of almost four years plus compensation for the severe injury done to Wofford’s professional career. The sum, she says, does not include any punitive damages that might be obtained in a court action.
“Thank you.” Weinstein turns to Wofford. “Do you have anything to add?”
“I certainly do. Mara says I was disheartened when Stephen fired me. Disheartened! I was crushed. I had worked ten and eleven hours a day in that store.” She speaks with heat and color rises in her cheeks. “I spent plenty of damn Sundays in the place too. I gave that shop everything I had and I boosted profits when friends said it couldn’t be done. And then to be fired out of hand, not a word of warning—”
“That’s not true!” Holloway shouts.
Weinstein raises a palm like a traffic policeman. “Hold it. Remember our rule. You’ll have your turn.… Go ahead, Rosemary.”
“No word of warning, no apology, no nothing. Just bang, not even a thank-you, ma’am. God, the way he treated me, you’d think we were back in the Middle Ages with master and serf or something.”
“Anything else?”
“Yes. I’m here because Mara thought it might work. But I’m putting everyone on notice. If I don’t get a decent settlement for what happened, I intend to sue.”
“Both sides reserve the right to go to litigation,” says Weinstein. “That’s part of the agreement here.… All right, Pat, let’s hear how you and your client look at this matter.”
“Cy, we think Mrs. Wofford has no cause at all for action.” Cavanaugh shrugs and throws open her hands, a gesture of gentle innocence rudely wronged. “Here’s a sister who goes to work for her brother. She changes the chain’s image, hurts sales in other stores and so she doesn’t work out, and he lets her go. That’s all there is to it. So what’s the big deal? This kind of thing, as unfortunate as it may be for the person let out, happens thousands of times every day in this country. That’s the common sense view of this matter. As for the law, it’s squarely on our side.”…
Cavanaugh then expands on her position paper’s contention that far from owing his sister $750,000—“or the five hundred thousand they’ve so quickly come down to”—Holloway should be paid $200,000 to recompense him for the slump in revenues caused by Rosemary’s damage to the chain’s image.…
“Okay, I think I have the picture from both sides,” says Weinstein. “Let’s take a ten-minute break and then I’ll caucus with the complainants. So Pat and Stephen, if you want to take a stroll, plan on being back here at eleven o’clock when I’ll confer with you two.”

Weinstein solicits legal arguments by counsel at the outset. Law professor Dwight Golann defends this practice:
     First, parties experience the psychological benefit of listening to their counsel … argue their case to their opponents. Second, both the lawyers and the parties hear a direct, unvarnished summary of the strengths of the other side’s case.… Third, the experience of arguing facilitates the rest of the process by focusing the participants on the facts of the controversy and on the legal principles that should be applied. Fourth, when you ask each side to begin by presenting the facts and legal principles in a controlled manner, the implied message is that rational discussion—not making offers and demands—is the right way to negotiate. Fifth, preparing for an argument forces each side to assess its theories and key facts in light of the discovery to date (Golann, 1996:45-46).
What are the potential disadvantages of this approach?

Rosemary Wofford and Mara Bianchi make use of the lavatories, then chat for a few minutes until Seymour Weinstein beckons them back into the conference room. He asks them to sit on either side of him while he takes his seat at the end of the long oak table.
Weinstein opens with a request. “Do you mind,” he asks Bianchi, “if I speak directly to Rosemary?”
“Not at all,” Mara replies. “Thanks for asking, but no need to go through me. This is her show.”…
“Could you tell me exactly what took place when he dismissed you?”
“Yes, you ought to know that.” She is eager to talk about the episode. “It’ll tell you a great deal about Stephen.… I had just opened the store at nine-thirty on a Monday morning when he called from New York. He said—and I remember very clearly his first words—he said, ‘Rosemary, it has become clear that we can no longer work together. I’m requesting that you leave our employ as of the close of business this Friday.’
“It was like being hit on the forehead with a mallet. I couldn’t say a thing for a time, but when I got myself together, I asked him why and he said my actions had ‘cheapened’ the Holloway Interiors name.…
“I was so shook, I wasn’t even angry, just kind of numb. I couldn’t figure it. I did say that we had a five-year contract, in case he’d forgotten. Oh, he knew about that, but he said I had ‘breached’ the contract by my actions in buying ‘less than high-quality merchandise.’ When he used the word ‘breached,’ I got the idea that he had talked to a lawyer before calling me.
“Of course, I was in a state of shock.… I burst out crying and was a mess for the rest of the day. I remember that I called Stephen back about ten-thirty and asked him if he didn’t have any more to say to me. I meant, you know, as family. After all, he had just fired his sister without so much as a single ‘I’m sorry’ or anything. He just said that our merchandising ideas were too far apart and that I did not share his goals for the company. Nothing personal, no apology, no sorry, just zap like that.
“Seymour, I’ve never been so hurt in my life. Not just the dismissal, but that my own brother would do it that way, cold and unfeeling. God, even in the big anonymous corporations, the personnel officer tries to be decent when he has to kick somebody out.”
Weinstein takes a pocket-size notebook from his hip pocket and jots down a note. “I understand how you felt. I’m wondering now how you’d feel if your brother apologized at this late date for the manner, if not the reasons, for firing you?”
“I’d feel like he was putting me on—if he ever could bring himself to do it. Or I’d figure he was trying to get some advantage in these sessions here.”…
Weinstein draws her out some more on her ideas about working in the future. They chat for some time and she concludes by voicing a fervent hope that she can get another challenging job in the home furnishings field where she wants to make a career for the next fifteen years or so.
“But of course after the way Stephen has been talking about me in the industry,” she says, “that’s going to be hard. Believe me, he’s not giving his sister any ringing endorsement.”
“What if we could get a pledge from him that he would not say anything belittling or disparaging about you from now on? Would that be a major point with you?”
She brightens. “Indeed it would.”
“What if we could get him to write a good reference for you?”
“Oh, la-la, that’ll be the day.” She tosses her head with a mocking laugh. “You get that, Seymour, and I’ll recommend you for sainthood.”
“Nice idea, but wrong religion. Besides, I look strange enough without a halo.… Just two more questions, Rosemary, and remember that what we say in this room stays right here. How old are you?”
“Fifty-three.”
“Lastly. If you could wave a fairy’s wand and waft yourself into the best of all possible situations, what would it be? What would you consider an ideal life for yourself from now on?”
… She tilts her head as she reflects.… “I’d like my own home furnishings shop that I could run as I wish. I’ve got a lot of ideas and I think I could make a success of it, maybe build my own chain in a few years. And no snob appeal stuff, either.” She laughs. “Well, not much, anyway.”
Weinstein turns to Mara Bianchi on his left. “Mara, now that we’ve got most all the facts at hand, I’d like to explore your client’s position with you. Let me think out loud here just a bit. You check me if I misstate anywhere.”
“Shoot.”
The mediator takes ten minutes to sum up the highlights of the case, stressing the contract and dismissal, … the degree to which Holloway Interiors suffered a tarnishing of its image, and how much harm had been done to Wofford’s career by her discharge.
“To start with, Mara, I can’t see five hundred thousand dollar damages here. Oh, sure, you might get one jury out of a hundred to go up that much, but look at the average jury, no. You’re way too high. And let me tell you why I think so.” He glances at Rosemary as well as her attorney.
“First off, age is a factor here. Rosemary, you have about fifteen good career years ahead of you, maybe one or two more. Now unfortunately … as healthy as you appear, you are at that stage of life where things can happen to you, although not as much as at my age, thank God. So, even if we concede that the discharge injured your career, it’s not as though you had thirty working years ahead of you.
“Second, Mara, has Mrs. Wofford’s career in home furnishings actually been hurt all that much? We don’t really know, do we, because she hasn’t returned to the job market yet? My guess is that a woman with her credentials and background—she boosted earnings in a difficult situation—would get a job with relative ease.”
“But one of comparative executive responsibility?” asks Bianchi quickly. “That’s the question here.”
“I quickly realize that.” Weinstein nods. “But we haven’t tested that, have we? So we just have to take the common sense view that in today’s employment picture, [a] capable woman with know-how and friends in the industry could make a fairly decent connection for herself.” He hesitates. “What’s the big grin for, Mara?”
“Your comment,” the lawyer replies. “Cy, in one sentence, you’ve just stated what in litigation would require reams of case citations and pretrial statements and hours of argument without ever arriving at a definite conclusion.”
Weinstein talks some more about Wofford’s current economic situation. “What I’m getting around to is this,” he says at last. “What if I could get a pledge out of Holloway, one that would be written into any final agreement, that henceforth he would say nothing disparaging about his sister?”

Mediator Weinstein questions Wofford concerning her future employment plans and concerns. He asks whether a pledge not to belittle her would meet her concerns about getting a job. The question fits into a mediator orientation that law professor Leonard Riskin has labeled “broad” and “facilitative.” By “broad,” Professor Riskin refers to mediator action that focuses the parties beyond the possible legal action. By “facilitative,” the mediator assumes party choice once the mediator “clarif[ies] and … enhance[s] communication … in order to help them decide what to do” (Riskin, 1996:24).
A few moments later, Weinstein states to Wofford’s lawyer that he cannot “see” $500,000 in damages. The statement about damages falls within Riskin’s definitions of “narrow” and “evaluative” mediation in that the mediator guides the parties to view settlement in terms of the likely outcome of litigation and provides an assessment of that outcome (Riskin, 1996:26).
Was it appropriate for Weinstein to give an evaluation? If so, should the evaluation have been done differently? Commentators disagree:
Law professor Dwight Golann: “Properly performed, a neutral evaluation can be a major force in producing an agreement. Recourse to this strategy assumes, however, that the impasse is based in large part on a disagreement about the merits and that a less extreme approach will not be effective. [T]here is a real danger that a poorly performed or badly timed evaluation will derail the entire settlement process” (Golann, 1996:53).
Law professor Lela Love: “[T]he evaluative tasks … not only divert the mediator away from facilitation, but also can compromise the mediator’s neutrality … because the mediator will be favoring one side in his or her judgment.… With an evaluator, disputants … are in a competitive mind-set seeking to capture the evaluator’s favor and win the case.… If it is acceptable or customary for mediators to give opinions on likely court outcomes or the merits of particular legal claims or defenses, then only lawyers and substantive experts will be competent to mediate.… So-called ‘evaluative mediation’ pulls mediation away from creativity and into an adversarial frame” (Love, 1997:939-941, 945).
Law professor Robert A. Baruch Bush: “Why focus mediation practice solely on the objective of speedily and cheaply reaching a settlement—or reaching a good, creative, fair or optimal settlement? If these were the only valued products of mediation, it might make sense for mediators to focus on arm twisting, case evaluation, deal-making or problem-solving. But the evidence suggests that there are other products of the process that parties value equally or even more highly [including a sense of empowerment and a recognition of the other persons and their perspectives]” (Bush 1996:29).
Marjorie Aaron, formerly executive director, Harvard Program on Negotiation: “[T]he mediation community has been somewhat coy on the issue of mediators providing evaluation of legal disputes. [M]ainstream writings of mediator techniques … commonly describe and approve of behaviors such as ‘probing for difficult questions,’ ‘reality testing,’ or ‘providing a dose of reality.’ These implicitly recognize that impasse is often caused by the parties’ failure to analyze and evaluate the alternatives in a rigorous and realistic way.… In practice, a tough question seldom leads to an epiphany in an overzealous, overcommitted trial counsel or client. Moreover, thinking of a mediator’s obligations to provide feedback on the parties’ analysis as limited to hard questions, reality testing, and scattered pieces of feedback leads to sloppy practice—it relieves the mediator of responsibility for thinking through a comprehensive analysis with the parties” (Aaron and Hoffer, 1996:269-270).
Some mediators prefer questions that allow the parties and their attorneys to evaluate to Weinstein’s statement approach.
Law professors James H. Stark and Douglas N. Frenkel note the practice, and reasons for it, but also the problems with a question approach: “Why do so many mediators prefer to ask questions rather than make statements when seeking to persuade? For some, this … is a matter of ideology.… [Q]uestions seem less argumentative or pressuring—qualities that are anathema to widely-accepted norms of mediator neutrality and party self-determination. In addition, when statements pertain to probable legal outcomes, some mediators and theorists fear they amount to providing ‘legal advice,’ which they view as improper. For other neutrals, not ideologically opposed to evaluation per se, asking questions may provide a measure of comfort. Doubt can be sown without having to make definitive predictions in an unpredictable legal world. Still others may view questions as more likely than statements to engage a subject or less likely to trigger resistance to the persuasive effort.
“[E]mpirical studies tell us [that] … ‘two-sided refutational messages’—messages that present two or more sides to an issue or question, but then present reasons why one side is more persuasive than the other(s)—are more persuasive than either one-sided messages or two-sided non-refutational messages. Research also demonstrates that … arguments that state explicit reasons for a conclusion are more persuasive than arguments with implicit reasons and/or implicit or no conclusions. These findings have considerable potential significance for mediators who … may tend to ‘pull their punches’ in delivering messages or making suggestions to disputants.… [S]uch behaviors deprive participants of information they may need to consider their options fully and may also sacrifice instrumental success in bringing persons closer together and helping them to resolve their disputes” (Stark and Frenkel, 2012).

“Of course, that would be a big step forward,” says Bianchi. “Wouldn’t you agree, Rosemary?”
“Oh, yes. That would help. Definitely.”
“But in money terms? If I could get you a nondisparagement pledge, would you be willing to reduce your demands?”
“I could recommend that, assuming it was a straight good-faith promise without any cute hedging. What’s your reaction, Rosemary?”
“I’m inclined to follow your advice. Sure, if Stephen made an honest promise like that, I’d be willing to cut down on the money.”
“How much? Would you authorize me to tell the other side that you’d drop to four hundred thousand with that kind of promise?”
Bianchi looks questioningly at Rosemary.
“What do you think?” she asks in response.
“I’d say yes, provided we approve the proposed wording.”
“Okay then, on that condition.” Rosemary nods. “I want to see just what he’d promise.”
Weinstein grasps the edge of the table. “All right, that’ll permit me to take something concrete to the caucus with the other side. If we can get a comparable measure of movement from them, I’d say we’d done a good morning’s work. We’ll see.… And Rosemary, I’m going to try for that letter of recommendation.”
“Good luck.” She shakes her head. “As I said, that’ll put you up there with the other workers of miracles.”
In the caucus with Stephen Holloway and his attorney, Weinstein … starts off in a cheerful, upbeat manner.
“I’m happy to tell you that we already have some major yielding from the other side, provided they can get a promise from you people, a quite reasonable promise in my view.”
“What do they want?” Cavanaugh is promptly suspicious.
“A simple pledge from your client that he would not at any time disparage or comment negatively on Rosemary Wofford’s abilities as a home furnishings executive.”
“And what’s the major yielding?” asks Cavanaugh.
“They’ll reduce their demands to four hundred thousand dollars. In short, you’re getting a hundred thousand for a promise not to do what you probably wouldn’t do anyway. I call that a bargain.”
“I’m certainly willing to make that promise,” Holloway says quickly.
“Good, that’s our first movement.” Weinstein plucks at his shirt sleeves. “Now I’d like to get to know something about you, Stephen.”…

What advantages did Weinstein gain by starting with the pledge when neither party made this demand?

Holloway responds with some eagerness and soon he’s rattling on about his business.… It is a good fifteen minutes before he finishes and Weinstein turns to Cavanaugh for a discussion of legal points. After a few exchanges, Weinstein says that he thinks their request for $200,000 damages from Wofford “just doesn’t belong in this ballpark.”
“My hunch is, Pat, that you just tossed that in as an extra bargaining chip,” says Weinstein. “Could we start off by disposing of that? You must realize that under the circumstances—a quite valid contract broken, for one thing—no court in the country would ask Rosemary to pay you a dollar, let alone two hundred thousand of them.”
Cavanaugh chews on her lip. “In light of the other side’s full-scale retreat from their original asking price, I think I can recommend to Stephen that we not insist on that figure. Stephen?”
“You’re in charge of the dollars and cents, Pat. You’re the expert, not me.”
Cavanaugh beams as she spreads her arms. “Now Cy, what more could a lawyer ask of her client?” She bows to Holloway. “I’m putting you up for the Wise-Man-of-the-Year Award.”
“May I take it then that you’ve withdrawn the request?” asks Weinstein.
“Subject to reactivation should we go to litigation, of course.”
“Of course. That’s always understood here.” Weinstein leans across the table. “All right; now let’s talk real money. If I could guarantee prompt acceptance, what would you offer Rosemary at this moment? What’ll you pay to walk out of here right now with an agreement in your pocket?”
Cavanaugh nods with a grin. “I figured you’d ask that, Cy, at just about this time.” She glances at her wristwatch. “Eleven forty-five A.M. And in just about that way. As a matter of fact, Stephen and I discussed the situation last night.” She lists the expenses they’d face if they prepared for trial, legal and auxiliary costs, charges against the business for Stephen’s lost time and energy, the embarrassment of sister fighting brother, the risk of Holloway Interiors being damaged by some unforeseen testimony.
“In light of everything,” Cavanaugh concludes, “and not for an instant admitting any blame on our part, but solely to get rid of a nuisance complaint that has some unsavory potential to it, we are willing to make a walk-away offer of fifty thousand dollars.”
“Would that include a written pledge not to denigrate Rosemary in any way?”
“From my standpoint, yes.” Cavanaugh looks at Holloway. “Stephen?”
“Absolutely.” Holloway nods emphatically.
“What about a letter of recommendation for Rosemary?”
Holloway shakes his head just as emphatically. “Absolutely not.”
Weinstein sighs. “That may cause problems.” He rises, looks from Cavanaugh to Holloway, then stretches. “Still, I think we’re making progress.” He’s in a good mood as he puts on his jacket. “Let’s get the others in here for a minute.”
Weinstein summons Wofford and Bianchi and they all stand in the conference room. “I just want to tell all of you that our work is paying off. Stephen Holloway has put a solid fifty thousand dollar offer on the table along with a promise to give a written pledge not to disparage Rosemary Wofford in any way. He has also withdrawn his demand for two hundred thousand. Mrs. Wofford, on her part, has reduced her asking sum to four hundred from five hundred thousand. So after three hours’ work, we’ve squeezed the difference between you down to three hundred and fifty thousand—or just half of what it was when we walked in here.”
He looks about the room. “So I consider that real headway. If we can do as well this afternoon, we might even wrap this thing up in a couple of days. So now let’s break for lunch and be back here at one-fifteen.”…

Weinstein notes the changes in the parties’ positions, but generally makes little use of two common mediator techniques discussed above: summarization and explicit ordering of the issues. In research on small claims mediation, communications professor Victor Wall and researcher Marcia Dewhurst state that frequent summarization correlates with higher settlement rates:
     A third party’s summarizing … has six beneficial effects. First, simply by controlling the floor and the topic, the mediator exerts control.… Second, … the mediator determines both the way in which those issues are discussed and the range of resolution possibilities.… Third, the perception that one’s ideas are being understood as a result … might well be associated with how satisfied disputants are with the mediator and the mediation process. Fourth, … mediator [summaries] often highlight points of agreement.… Fifth, … a mediator may remove from the disputants some of the psychological burden of initiating concessions.… Sixth, … the mediator can encourage parties to think about the relative costs and advantages of reaching an agreement … (Wall and Dewhurst, 1991:67).
Would you expect summarization to have similar benefits if used in the context of the mediation of business disputes?
Mediators often use summarization to move to a forward-looking agenda after the parties conclude their versions of past events. Mediator Karl Slaikeu gives this example:
     As I listened to each of you in our private meetings, I took notes on significant themes that you each want to address. With your permission [granted ahead of time by each party], I can summarize them now as a possible agenda for our meeting. First, you both expressed a desire to get closure on that unpleasant telephone interaction that occurred last week. Second, there is the issue of job descriptions—what should they be? Third, there is the issue of budget cuts, and what to do about them. Would either of you like to add to the list, or correct anything? [Assist parties in completing the agenda.] Should we start with the first item? (Slaikeu, 1996:138-139).
If Weinstein decided to summarize and list the issues, what should he say? What are the advantages and disadvantages of doing so under the facts of this mediation?

When Weinstein returns, Wofford says that after consulting with Bianchi she has decided to reduce her monetary demand by $25,000 and is now asking “only” $375,000.… “That isn’t as much reduction as I’d hoped,” he says. “I don’t think either you or Mara has yet made a realistic forecast of what you could expect to get from a jury. From my experience with juries, only a rare, rare one would award you that much in this kind of case.”
They discuss the figure for a good half hour before Bianchi says: “Of course, Cy, if Stephen Holloway will give his sister a good letter of recommendation, we would consider that equivalent to a bit of money.”
“How much would the letter be worth? Is it a hundred thousand dollar letter?” Weinstein bores in.
“It might be.” Bianchi eyes the ceiling. “All depends on what the letter says, how strong the recommendation is.”
“Okay, I’ll try the other side again now. Send in Stephen and Pat, please.”
The mediator radiates confidence and pleasure as he greets the home furnishings executive and his lawyer. “Once more, I can report progress.” He talks in broad generalities for a few minutes. “So, while their monetary concession is a modest one, twenty-five thousand, bringing their total demand down to three hundred and seventy-five thousand, they’ve also dropped an especially revealing hint.” Weinstein has learned the value of suspense in his dealings.
“A hint?” Cavanaugh snaps at the bait. “What’s the revealing hint?”
Weinstein leans forward, lowering his voice as if about to convey a secret: “I got the clear impression that one of Rosemary’s major goals in these sessions is to come away with a strong letter of recommendation from you, Stephen. She wants to go back to work as a manager or executive in home furnishings and a letter from a person of your stature would be worth a great deal to her.”
“Worth how much?” asks Cavanaugh quickly.
“No, no,” says Stephen Holloway just as quickly. “I don’t intend to trade a letter of recommendation for some reduction in her demands for money. It’s a matter of integrity. She either deserves a recommendation or she doesn’t and money doesn’t enter the equation.”…
They discuss Wofford’s business talents and the possibilities of a letter of recommendation for a solid hour without nearing a consensus. It becomes apparent that Cavanaugh is quite willing to trade a letter for a substantial reduction in Wofford’s money demands, but her client adamantly refuses to let his sister “buy a recommendation from me.”…
Weinstein looks at his wristwatch. A few minutes before five. He risks a shot.
“Look, we’re right up against quitting time and I’m beginning to wonder just how much good faith bargaining we’ve got here. The other side made a modest concession this afternoon. You’ve made none at all. I’d like to ask a blunt question: Stephen, do you want an agreement to come out of these sessions?”
“Yes, I do.” He says it with emphasis. “I do not want my company taken to court.” He glances at Cavanaugh. “But that doesn’t mean, on the other hand, that I’m willing to give away Holloway Interiors just to stay out of court. Oh no. I’ll fight if I have to. Any agreement here has to be fair.”
“Right.” The mediator opens his palms once more. “But what are you giving me to take back to the other side? This afternoon you haven’t budged an inch.”
Holloway gets up and beckons Cavanaugh. “Pardon us, just a minute, Mr. Weinstein.” The two confer in whispers at the end of the table while the mediator reflects that Holloway is the only participant who has yet to call him “Seymour” or “Cy.” He thinks that of the two disputants, he prefers Wofford by a wide margin, but no sooner does he become conscious of the thought than he bans it. He knows from experience that he can never afford to take sides, that to do so might influence his behavior subconsciously and thus hamper chances of an agreement.

What caused Weinstein to prefer Wofford “by a wide margin”? Consider community mediator Jennifer Beer’s suggestion as to one common source of bias:
     Mediators may be drawn to disputants who talk easily, cooperate with the mediation process, show willingness to compromise or apologize … (Beer et al., 1982:55).

“Cy,” says Cavanaugh when the two return to their places. “As a token of our hope to get an agreement, we’ve decided to raise our offer to sixty-five thousand.”
“Good.” It is much less than Weinstein expected, but at this late hour he’ll take anything. “And how about a letter? Will you at least consider one, Stephen?”
Holloway pulls at his chin as he thinks. “I’ll do this, I’ll promise to think it over this evening. I want to review in my own mind just what her talents are.”…
Mediator Seymour Weinstein has a brisk businesslike air when the battling brother and sister and their lawyers meet him at 10 A.M. to begin the second day of mediation. He summarizes the situation in his customary optimistic vein, then faces Holloway.
“Can you tell us what you’ve decided about the letter of recommendation, Stephen?”
The president of Holloway Interiors, cool, controlled, and precise of speech, nods with a tight smile. Today he is wearing a different three-piece suit, this one of a pale blue summerweight material as elegantly tailored as yesterday’s. “I’ve come to the conclusion that it would be a mistake to give a letter of recommendation priority here. My main concern is to clear the decks of Mrs. Wofford’s totally unjustified claim for damages. I consider that claim outrageous in any amount. I dismissed her because she defied orders. No business can operate with that kind of insubordination.”
“Stephen—” Mara Bianchi begins.
“No.” Holloway cuts off Wofford’s lawyer. “Let me finish. We have offered sixty-five thousand dollars to get rid of this matter. Even that I feel is a kind of blackmail.” His temper is rising. “She threatens to sue me and the only way I can protect myself is to shell out money to buy her off. That’s the trouble with our legal system. The innocent get hauled into court and then have to pay blackmail or else spend weeks and months mired in a swamp of legal actions.”
“Stephen!” Wofford shouts. “Damn it, you broke a contract when you fired me.”
Weinstein raises a hand. “Rosemary, please. You’ve given your word not to interrupt.” He takes command. “Now I think it’s unfortunate that we’ve slipped back into accusations. I thought you two got all of that out of your systems yesterday.” He continues in similar vein, trying to pacify the combatants, for several minutes. “The fact is,” he concludes, “that you’ve both told us in straightforward terms that you want to reach an agreement here. I believe that you do. So please, humor me by throwing all those angry charges overboard. We’ll make progress if you both keep your eyes on the goal—a written agreement that will dispose of this matter.”

Should Weinstein have intervened earlier in this emotional exchange? Consider mediator Christopher Moore’s advice:
     Venting [emotions] in joint session has value only if it provides a productive physiological release for one or more parties without damaging the delicate relationship between disputants, or if it serves to educate a party about the source or intensity of emotion around a particular issue. When venting is conducted to punish another party, it will probably result in a deterioration of the relationship of the parties. When this occurs, the mediator should encourage the party to hold a caucus … (Moore, 1996:168).

“My client made the last move here, Cy,” says Pat Cavanaugh when the mediator finishes. “Last evening he offered sixty-five thousand to walk away from this. We’d like to know, does Mrs. Wofford accept?” The lawyer fixes her gaze on Wofford.
“I most decidedly do not. Do you need an explanation?”
“We can skip that, Rosemary,” says Weinstein. “Now I’d like to caucus with you and Mara. My last session was with Stephen. So could you two please leave now. I’ll get back to you in a half hour or so.”
When seated with Mara Bianchi and Rosemary Wofford, Weinstein cautions them against discouragement. “My hunch is that a letter of recommendation is still possible. You’ll note that Stephen used the word ‘priority.’ He won’t give the letter ‘priority’ because he first wants to clear up the money question. But he stopped short of saying he’d never write a letter.”
“He just reverted to type,” says Wofford caustically. “He started blowing his top again. He knows he’s in the wrong and that’s his way of defending himself.”
Weinstein remains silent for a few moments while he toys with his notebook and fountain pen. “Rosemary, yesterday you gave a graphic description of the time your brother discharged you. I got the impression that it was the manner of the act, rather than the act itself, that hurt you the most. Am I right about that?”
“Absolutely.” She taps the table. “Oh, of course, I thought he had no reason on earth to fire me and I resented it—deeply. But it was the rude, really cruel way that he did it.” Suddenly she is blinking back a tear and dabbing at her eyes with a handkerchief. “I just can’t imagine me treating him that way.… Well, so much for family.”
As the mediator jots something in his notebook, she asks: “Why do you ask, Seymour?”
“I’m just not sure myself.” He pauses, gazes upward. “I just happened to think of what you said yesterday. I suppose it’s that I find the road to an agreement is always smoother if I can get a good fix on the psychology and character of both parties. Businesspeople come in here to mediate money matters, but actually there are often personal differences that trouble them as much as the money. Cash becomes merely a measurement in settling a lot of other things.”…
They talk some more and then Weinstein says that he gave considerable thought the previous night to their $375,000 offer and concluded that in light of Holloway’s increased offer of $65,000, “they could do much better.” He takes some papers from the inner breast pocket of his jacket, which hangs on the chair behind him. “I happened to have these statistics from another contract mediation I did last month.” He spreads the papers on the table and invites attention to them. “These are average and mean jury awards in contract disputes correlated on this graph here with the original demands of the plaintiffs.”
As they study the scrawled numbers and inspect the graph, Seymour says that although the data are confusing, it would appear that the great bulk of jury awards for cases in which the plaintiffs asked damages in the range of Rosemary’s demands fell far below the asking prices. “Of course, you get a few million-plus awards in there that throw the averages out of whack. But certainly, a look at these figures gives little hope that you’d get three seventy-five from a jury.”
“Can I tell you something in confidence, Cy?” asks Bianchi.
“Of course. As I said at the outset, nothing said in confidence goes to the other party—at least not through me.”
“I told Rosemary the day she brought her problem to me that I thought the case was worth in the neighborhood of two hundred thousand, that she’d get about that from a jury or a settlement on the eve of trial or at mediation, for that matter.”
“Are you telling me that you’d take two hundred thousand to end this case?”
Bianchi laughs. “Hey, Cy, you close in as fast as a boxer.… Would we call it quits for two hundred thousand? I can’t tell you that. Depends. We would promise utmost consideration. Now that’s strictly between us.”
“And for the record?” Weinstein cocks his head as he waits.
“Last evening before we quit, Stephen and Pat raised their offer to sixty-five thousand. Rosemary and I discussed the whole situation this morning at breakfast. We feel that their fifteen thousand dollar increase, while completely unsatisfactory—paltry stuff, really—does show intent to bridge the gap between us. In return, we’re willing to reduce our demand for damages by fifty thousand. So Rosemary authorizes you to tell Stephen and Pat that we now ask only three hundred and twenty-five thousand.”
The mediator nods and gets up quickly. “Thanks. Would you please send in the other side. I hope to keep this momentum going until there’s no gap at all between you.”
But Weinstein’s hope founders shortly before noon. He tries many of the tools in the mediator’s bag, but can fetch Stephen Holloway no higher than $75,000. This $10,000 increase arouses neither excitement nor gratitude in Rosemary Wofford and she refuses, under Bianchi’s advice, to reduce her demand to less than $315,000.…
Weinstein, dejected, plans to sneak off for lunch by himself. He is putting on his rumpled jacket when an idea strikes. God, why hadn’t he thought of that before?
He turns to Bianchi and her client. “By the way, would you two mind if I lunched with Pat and Stephen? I’ve got a hunch that just might take us somewhere.”
“Not at all,” says Wofford.…
“Okay with me, Cy,” says Bianchi.
“Come on.” Weinstein steps between Holloway and Cavanaugh and takes the arm of each. “Be my guest.… I’ve got something I want to try out on you.”…
“Okay,” says Cavanaugh after a time, “what did you want to try out on us?”…
“Let me ask you a direct question.” Weinstein levels a finger at Holloway, swings it toward Bianchi. “If, by making one single move—you could get the kind of agreement in this mediation that would satisfy you completely, would you make that move?”
“What move are you thinking of?” Stephen is intrigued.
Weinstein lays a hand on Holloway’s arm. “You have the chance to wind up these negotiations and get the kind of settlement you want by performing one simple, but difficult act. Nobody has so indicated from the other side, but I’d stake my mediator’s fee on it. You do the right thing and this case might just fall in your lap.”
“And the right thing is?” Now Holloway’s voice reflects some of Cavanaugh’s skepticism.
“Apologize to your sister for the way you fired her.”
Color flares in Stephen’s face. “I’ll be damned if—” he begins in anger.
“No. Hear me out.” Weinstein holds up his hand. “This woman, your sister, hurts deep down inside her because of the manner in which you fired her. Not the business reasons, mind you. Those nicked her pride, but she can live with them. What came like a knife slash was the sudden peremptory and naked way you did it—”
Cavanaugh cuts in. “Cy, let me—”
“No,” says Weinstein, “both of you listen now for a while. I’m trying to save you a couple of hundred grand, so let me finish. I’ve got a lot to say.”
The mediator says he has come to the conclusion that the manner of Rosemary’s discharge is the crux of the case, that although Rosemary probably doesn’t know this herself, it becomes obvious to anyone who listens closely to her. “You heard her yesterday. She said she was ‘crushed’ after all her work to be fired out of hand, no warning.”
Actually, Weinstein surmises aloud, if Holloway had broken the dismissal news to his sister gently, explained it with kindness in some detail and offered to help her get another job, she would never have gone to a lawyer and they wouldn’t be here today. Cy says that Stephen has said nothing to cast the manner of firing in another light, so he assumes Rosemary’s account is substantially correct.
“Am I right about that, Stephen?”
“Well, I intended to make it easy on her,” he replies, “But it just didn’t come out that way. I have, frankly, a very hard time with that sort of thing. I’m no good at applying, you know, social ointments, as it were.”…
They sit in silence for a time, then Seymour says: “Stephen, you said you ‘intended to make it easy’ on your sister that day you called her from the city. Doesn’t that mean you regret the way you discharged her?”
“Well, yes, I wish I’d had the words to tell her in a different way. I told you how bad I am at that kind of thing.”
“So if you do regret it, why not go the extra step and apologize to Rosemary for the way you did it?”
“You mean today?” The chief of Holloway Interiors looks stricken.
“Sure, why not? I can tell you one thing.” Cy leans forward and focuses his gaze on Stephen. “If you can make a sincere apology to your sister—sincere now, no faking—it’ll go a long way toward wrapping up this case the way you want. That woman is crying for a sign of your affection.”…
Holloway looks at Cavanaugh. “What do you think, Pat?”
“As a fellow guest at this chic hot dog luncheon, I shouldn’t fault anything our host says. As your lawyer, I am attracted by Cy’s prediction that if you apologize, you may get what you want out of this case. I have no idea whether he’s right. But hell, what would you be risking? I don’t see how you and Rosemary could make your relationship any worse than it is.”
Stephen sits in quiet struggle, his thoughts of the trauma of confrontation written in his pained expression.
“Okay,” he says at last. “I’ll do it. You two go on together. I want to walk by myself and plan just what to say.”…
When Wofford and Holloway finally appear, Bianchi clocks the entire dialogue at one hour two minutes. Brother and sister stand quietly with the three lawyers. Holloway wears an ambiguous smile, but seems no more relaxed than he did earlier. Wofford may have been crying. Her eyes look strained and she holds a handkerchief in her hand.
“Well?” It is Weinstein who speaks but the other attorneys appear just as impatient for the news.
“I apologized to Rosemary for the brusque way I discharged her, she’s forgiven me and we’re ready to resume the mediation.” Holloway apparently does not care to amplify.
When Seymour looks inquiringly at Wofford, she says: “We didn’t do any negotiating, if that’s what you’re wondering.”
“All right then. Let’s go back to work.” The mediator leads the group up to the eleventh floor and back to the mediation room. They all take their original seats.
“Now,” says Weinstein, “I’ll need some more information on just where you stand. We can’t mediate blindfolded in total darkness. Without going into details, could one of you please outline what you discussed, decided, or whatever?”
Holloway nods to Wofford. “You do it, will you?”
“Well, I’m not sure what to say.” She looks down at her lap. “Stephen apologized to me in a very sweet way. I know it was hard for him, but he did it, saying that you had suggested it.” She glances at Weinstein. “Did you talk at all about the matter before us?” Weinstein asks.
Holloway answers this time. “Just that Rosemary said maybe our trouble was partially her fault because she never really liked the idea of aiming a business solely toward the affluent. I don’t understand that attitude at all, but she does feel that way, so I guess it was a mistake for her to take the Princeton store in the first place.”
Rosemary sighs. “Yeah, there were mistakes on both sides.” She looks at Cy. “But that doesn’t change the fact that I was bounced without cause and that my career has been damaged and that the law has been violated or at least bent the hell out of shape.” She says this last sharply.
“All right then,” says the mediator. “Can I assume two things then? One, that the emotional charge between you has been somewhat defused. Two, that otherwise the status of this case remains where it was when we adjourned for lunch.”
Holloway nods. “Yes, I’d say that’s a fair summation. Maybe I should add this though. If any of you have gotten the idea that I don’t appreciate Rosemary’s business talents, you’re wrong. I think that she’s very good at what she does and that with a different company with different goals, she’d make a fine executive.”
“Thanks,” says Wofford. “Of course, there’s never been any question about Stephen’s ability. His success speaks for itself.… I won’t quarrel with either of your assumptions, Seymour. You stated the situation just about right.”
“Okay, and when we quit for lunch,” says Weinstein, “we had collapsed the gap between the parties to two hundred and forty thousand dollars. That is, Stephen had offered seventy-five thousand to settle, but Rosemary was asking three hundred and fifteen thousand.… Now, going back to our regular mediation sessions, I’d like some time with Mara and Rosemary. So, Pat, if you and your client could step outside for a few minutes, please.”
“I think we can make some real headway now,” says Weinstein when he again has placed Wofford on his right and Bianchi on his left. “This morning Stephen flatly refused to write a recommendation for you, Rosemary, but in light of what he’s said about your talents just now, I see no reason why he wouldn’t change his mind. What do you think?”
“Yes, I think he might give me a decent letter now.”
“All right then.” A yellow pad rests in the center of the table and Weinstein draws the legal-size notepaper to him. “Let’s draft a statement for him to sign that will be as strong as you want. I think it ought to admit the differences that led to your leaving Holloway Interiors—since everyone of any consequence in the trade knows it anyway—but otherwise give you a big send-off. Okay with you, Mara?”
Both Bianchi and her client agree, so the three set to work devising a recommendation. Each writes out several paragraphs, they discuss the differences, and then Mara draws up a draft that Rosemary approves. As perfected after some twenty minutes of work, it reads:
 
To Whom It May Concern:
 
          I highly recommend Rosemary Wofford for an executive or managerial post in the field of home furnishings. She has exhibited extraordinary talent in our company, is ambitious, and plans to continue her career elsewhere.
          While it is no secret in the industry that she has left Holloway Interiors, I want to say that our disagreement over policy in no way reflects on her wide-ranging abilities.
 
Sincerely,
Stephen Holloway
President, Holloway Interiors
 
“All right now,” says Weinstein, “how much are you willing to give to get that letter? Is this a one hundred and fifty thousand dollar letter?”
“Not in my book.” Bianchi shakes her head. “I’d be willing to make some concession, but come down to one sixty-five in our demand? No.”
“I don’t know, Mara.” Wofford frowns. “Why not come down that far? With that letter and a hundred and sixty-five thousand dollars, I’d be all set. I’d take me a good vacation and then hit the job market with lots of confidence.”
“I’m thinking of our bargaining position,” Bianchi replies. “Let’s not come down so fast. I’d call it a hundred-grand letter. So we’d reduce our price to two hundred and fifteen thousand dollars.”
“Why not round it off?” asks Weinstein quickly. “Tell ‘em you want two hundred thousand and the letter.”
“Fine with me,” says Wofford.
“Okay. I’ll buy that,” Bianchi adds.
Weinstein folds the long yellow paper on which the letter has been written. “Good.” He rises. “Please send the others in. I’ll see what we can do with this. I’ll get back to you in a half hour or so.”
Weinstein waits until Holloway and Cavanaugh are seated, then hands Holloway the folded paper. “If you’re willing to sign that, Stephen, it’ll save you an awful lot of money.”
Holloway slowly reads the letter, looks at the mediator, and taps his fingers on the table. “You know I told you this morning that I wasn’t ready to give my sister a letter of recommendation.”
“I didn’t forget,” Weinstein’s eyes lock with Holloway’s. “But everyone felt that circumstances had changed markedly since your talk with Rosemary. Haven’t they?”
“Yes, they have.” Holloway places the letter on the table, takes a ballpoint pen from the breast pocket of his jacket, and rapidly scrawls his name under “Sincerely.” He says, “There,” and starts to hand the paper to Weinstein. “Wait a minute.” He scratches out “wide-ranging” in the last line and writes in “superior” so that the final phrase reads: “… I want to say that our disagreement over policy in no way reflects on her superior abilities.”
“That should be all right with Rosemary,” says Holloway. “‘Wide-ranging’ doesn’t sound like me. Let me keep this. I’ll have it typed up on Holloway Interiors stationery and mail it to her.”
“Hold it, not so fast.” Attorney Cavanaugh raises a hand. “Let’s find out first how much they’ll come down in return for that letter.”
Holloway inspects his coat sleeve, brushes a speck of lint from it. “I don’t want this mixed up with money. Rosemary is entitled to the letter. She does have superior abilities and as her brother, I intend to say so.”
“Damn it, as your attorney, I can’t allow you to throw away a bargaining advantage like that. That’s worth a lot of money.”
“Allow me or not, as you please.” Stephen’s tone has frost on it. “The fact is, I’ve already agreed to it. I’m not going back on my word.…”
After a few moments of silence, Weinstein says: “I hear you, Stephen. However, your sister also has already acted. She is now asking only two hundred thousand to settle this matter.”
Again Holloway looks Weinstein full in the eyes. “And I’m offering only seventy-five thousand. On your next shuttle, please inform Rosemary and her lawyer that I won’t budge from that position. My lawyer informs me that my sister, not I, broke the contract, so I’d be entirely within my rights to refuse to pay anything at all. I’m offering seventy-five thousand only to avoid the tedium of a court trial and the scandalous loss of time involved.…”
“Stephen, Stephen,” Weinstein admonishes. “That contract is your weakest point under the law. It is very, very doubtful that any jury would conclude that Rosemary, rather than you, breached that written contract. You’re standing on awfully slippery ground there. I’m sure your attorney will concur.”
“I’ve told him that his legal grounds are not solid,” says Cavanaugh, “and that juries tend to favor the subordinate in cases like this. I haven’t changed my mind.”
Weinstein again centers his eyes on Holloway. “Stephen?”
“I will not go a penny above seventy-five thousand.” He clenches his jaws.…
“You must realize,” says Weinstein slowly, “what that means, Stephen. Your sister most certainly will file suit and your life for the next several years will be dominated and harassed by a legal action that will cost you a great deal of money and which, in the end, as your lawyer has indicated, you have little hope of winning outright.”
“I’ll take that risk. I will not pay a cent more.” Holloway sets himself in granite. “I know I’m right.”
“In that event …” Weinstein slaps the table and gets to his feet. He slips quickly into his jacket and pockets his ballpoint pen. “That’s it, the end of the road.”…

Is Weinstein pressuring Holloway to settle, or is he merely setting forth alternatives? Some commentators would characterize these intensive inquiries as “pressure tactics” but would not necessarily oppose the use of them. Psychology professors Kenneth Kressel and Dean Pruitt summarize important considerations:
Views on “pressure tactics”: “A prevailing ideology, especially in community and family mediation, views [pressure] tactics as alien to good mediation. Instead, so this view goes, the mediator’s principal tools are reason and compassion” (Kressel and Pruitt, 1989:418).
Prevailing practices regarding “pressure tactics”: “Ideology notwithstanding, the research … shows that most mediators regard pressure tactics as an essential ingredient of their kit bag …” (Kressel and Pruitt, 1989:418-419).
Research on the effectiveness of “pressure tactics”: “[In the labor context, while] pressure tactics had a positive relationship with general settlement under a few circumstances, the prevailing association was negative. Pressure tactics had even more dubious effects when the measure of outcome was the parties’ relationship with one another” (Kressel and Pruitt, 1989:420).
Are “pressure tactics” inappropriate?

“If you will stay here a moment,” says Weinstein brusquely, “I’ll fetch the others and we’ll lay this thing to rest as quickly as we can.”…
Thwarted, Weinstein stalks to the door, places his hand on the doorknob, pauses, straightens, stands immobile for a curiously long time, then suddenly whirls about toward the surprised pair.
“Well, I’ll be damned!” He marches back to his chair, whips off his jacket, and hangs it on the back of his chair again. “Sit down.” His craggy face has a glow. “Now why didn’t I think of this an hour ago?”
Holloway and Cavanaugh ease back into their seats. At first baffled, they quickly surrender to curiosity. Cavanaugh, however, has a small smile as she tilts her head. What, she seems to be asking, is this shrewd old dude up to this time?
“How many ways to skin a cat?” asks Weinstein. “Is it nine? No, that’s lives. There’s more than one way to skin …” He talks with a rush of excitement. “Anyway, I got this flash at the doorway, what if … All right, slow down, Seymour, and let’s backtrack here.” He levels a finger at Holloway. “Stephen, am I not correct that you think highly of your sister’s business abilities? You said so in the letter of recommendation and you also praised her talents to us. Right?”
“I wasn’t just being generous,” Stephen replies. “She’s excellent at business. It’s just that she and I …”
Weinstein ends the demurrer with a sweep of his arm. “And it’s also true, as you know, that Rosemary is very anxious to get back to work. Indeed, she’d like to open her own shop and go after the business that’s a price level or two below the one you aim at. Let me ask you, Stephen, is there any reason a home furnishings shop aimed at the upper middle class shouldn’t make money if properly run?”
“None at all. It’s not my bag, but lots of shops make good money targeting the economic slice below my customers.”
“Do you think Rosemary could make good money doing that?”
“No question,” says Holloway emphatically. “She’s got the head for it and the necessary drive as well.”
“How much profit should a store like that make?”
“On sales? I’d say twenty percent after taxes.”
“Does Holloway Interiors make that much?”
“No. To maintain our reputation for excellence with elegance costs money. We net around twelve percent after taxes.”
“How much in start-up costs to open a store aimed at the people we’re talking about?”
Holloway reflects with a finger at his lips. “Depending on the location, I’d say between a million and a million-two, including everything. That’s renting, not buying your floor space.”
“Would you invest in a store like that?”
“That depends on who’s running …” Holloway checks himself, looks at Weinstein with dawning recognition. “Oh, I see what you mean.” He gathers his brows in concentration.
“And why not?” Weinstein spreads an expansive smile. “You and Rosemary are back on speaking terms. You admire her ability. She certainly admires yours. She borrows the money with your credit guaranteeing the loan. Maybe she puts up some money, whatever she has. You leave her alone to run her own show. You don’t make your investment public. She expands the business as she goes along and you both get fat on the way. It’s regular movie script stuff. Writes itself.”
“Hey, Cy,” says Cavanaugh. “Let the man catch his breath.”
“Yes, I … Well, I never thought along those lines.” Holloway pauses, frowns. “It takes a bit of getting used to.”
“Take all day, the night too.” Weinstein has caught fire with the idea. “We can recess the mediation while you think it over. This project has legs, Stephen. This time you get Cavanaugh and Bianchi to draw up a tight agreement between you and Rosemary. Lots of ways to go. You could make it a corporation with you owning most of the stock and Rosemary owning some and she taking a stipulated salary and a bonus arrangement. But she runs the thing. All you have to do is rake in the money and give Rosemary advice if she asks for it.”
“It does have some attractive features.” Stephen is pondering. “I would like to insist on at least eighty percent ownership. I don’t know whether she’d—”
“Stephen,” Cavanaugh interrupts, “are you sure you want to go into business with this lady? We have plenty of grief with her as it is.”
“I’m thinking, Pat. Rosemary could reach a market that’s been undercultivated.”
“And now you and Rosemary are on a more normal footing.” Seymour bulls ahead. “Oh sure, you’re not pals, you’re still keeping your distance, but you trust each other’s ability and each other’s drive to succeed. Those are often better trusting points for the long haul than affection. Also you know you’re not going to cheat each other. It’s not like doing business with a stranger.”
“I’m listening.” Holloway’s mind, it’s apparent, is also working at a fast clip. “What about this frightful case, Rosemary’s demand for money?”
“In my thinking,” says the mediator, “you’d wipe out everything but this new project. Nobody pays anybody anything. You don’t write any letters or sign any statements. You two just agree to go into business together. Case closed.”
“We kiss and make up and live happily ever after, huh?” says Holloway with a splash of acid.
“Forget your sibling feelings for a minute. Think about business.” Weinstein leans closer to Holloway. “Why not let me put this up to Rosemary? Let me tell her that while you haven’t said yes, you haven’t said no either. Let’s see if she has any liking for the deal.”
“All right, let’s find that out,” says Holloway. “After all, if she isn’t interested, there’s no use us wasting time on it, is there?” But the possibility lights up his eyes.
“Done.” Weinstein stands up. He’s supercharged now. “Send in Rosemary and Mara, will you? Then I’ll get back to you as soon as she gives me the word.”

Should Weinstein have suggested a means to settle? Consider the following divergent viewpoints on this issue.
Law professor Robert Baruch Bush and communications professor Joseph Folger: “[In a transformative approach to mediation,] [m]ediators consciously try to avoid shaping issues, proposals, or terms for settlement, or even pushing for the achievement of settlement at all. Instead, they encourage parties to define problems and find solutions for themselves, and they endorse and support the parties’ own efforts to do so” (Bush and Folger, 2005:101).
Psychology professors Kenneth Kressel and Dean Pruitt: “Despite a persistent ideology that mediators ought to refrain from pushing their own ideas, it is quite evident that they are often a primary source of settlement proposals and that they are not at all shy about playing such a role. Thus, Pearson and Thoennes report that in divorce mediation the mediator was the source of most of the proposed solutions.… Studies of both labor mediation … and judicial mediation … identify forceful suggestion-making as a central dimension of mediator behavior” (Kressel and Pruitt, 1989:394, 417).
Law professor/mediator Stephen B. Goldberg: “Typically, when the mediator makes a settlement proposal, he/she tells the parties that neither party will be told of the other’s response until both have responded, and even then only if there are two ‘yes’ responses. What I do is if one party tells me ‘yes,’ I ask that party if I may so advise the other party—regardless of whether the other party has said ‘no’ or not yet responded. My theory is that knowing the other party has said ‘yes’ and that all you have to do is say ‘yes’ to bring about a successful resolution is risk-free and provides a powerful incentive to say ‘yes.’”
Should Weinstein have made this proposal, if he had thought of it, on the first day?
Labor mediator Walter Maggiolo: “The mediator, by careful listening and constant evaluation of the positions taken by the parties, translates their thoughts into suggestions and advances them at the appropriate moment when each party is prepared to accept them.… If a suggestion is made too soon, it may be rejected out of hand.… In order for a mediator’s suggestion to have the greatest weight, it must be made at a time when the parties have reached a stage in their negotiations at which they will be most receptive. One of the prerequisites to receptivity is that the parties must have been conditioned to accept the less perfect because it may lead to an agreement, rather than to insist on the perfect which only continues the impasse” (Maggiolo, 1985:142, 159-160).

“What happened to Stephen?” asks Wofford as she walks in. “He looks like somebody just handed him a million dollars.”
“Maybe you did.” Weinstein grins. He finds it hard to contain himself. “Or better yet, maybe you will—and get as much yourself.”
“Okay, Cy,” says Mara Bianchi. “No more suspense, please.”
“Oh, but I love suspense.” He waits until they’re seated. “Rosemary, if you could get a million dollars worth of financing tomorrow, could you open up the kind of store you want to run?”
“Let’s see. If I scratched, I might scrape up fifty or sixty thousand of my own.” She sighs. “So, yes. A million is just about the size of the lottery I’d have to win.”
“How about a bank loan?” Weinstein is enjoying this.
“With my collateral and track record? Let’s not fantasize, Seymour.”
“If I could get you the million, how soon could you get under way on the project?”
“First thing next week.” She pauses. “Hey, what is this?” Suspecting, she asks: “For God’s sake, Seymour, don’t tell me that Stephen wants to back me in business now?”
Seymour glows with his project. “He didn’t say yes and he didn’t say no. What he did say was that I should find out first whether Rosemary would consider it.”
“Well, of all the …” She sinks back in her chair. “I don’t know. I have to give this some head power.” She taps her temples.
“Was this your idea, Cy?” asks Bianchi.
“Yep. Hit me like a flash. Why are we in here fighting over who gives how much to whom, I thought, when these two fast-track business types can join forces and make themselves a pile?”
“And just what did Stephen say?”
“I told you. But I swear he’s hot for the idea. He’s willing to co-sign for a million at the bank. You should see his eyes light up.”
Wofford raises a hand like a traffic cop. “Hold it. The caution light is on. He’s thinking about control, I’ll bet. No way would I do that. I worked for him once, remember.”
“I don’t think so.” Weinstein shakes his head. “He didn’t object when I said you ought to have control, he to advise only if you asked him. You’d get a fixed salary, but you’d both put the profits back into the business for a few years. I think I could get him to agree in writing to your control. Don’t forget, Rosemary, your brother is a good businessman and he likes money. He knows how good you are and he knows how much you could make with stores aiming at the upper-middle folks.”
“Stores?” Wofford laughs with mock hysteria. “God, I haven’t got one yet and the man is already multiplying me into a chain.”
“Right. A chain it could become with Stephen’s guarantee for a bank loan and your ideas, work, and talent.”…
“No question, the proposal tempts me,” says Wofford. “Do you see any reason why not, Mara?”
“None in sight.” The attorney shares Weinstein’s enthusiasm. “We’ll just make sure we have an unmistakable agreement on your sole control. Then we want to insist that Stephen spell out just how he sees the arrangement. No ambiguities this time around.”
Like a batter before the pitch, Wofford takes a deep breath. “All right. If Stephen gives the right answers, I’ll go.”
“Great. That’s it then.… You two stay here and I’ll call in the other side.” Weinstein bows to Wofford with a smile. “Pardon, your partner and his attorney.”
Seats are shuffled as Holloway and Cavanaugh return to the room. Weinstein waits until everyone has the place he or she occupied when the first joint session began.
“Stephen,” he says, “Rosemary is willing to start up a joint business venture with you, she borrowing roughly a million with you as the guarantor. But only on one important condition. Why don’t you state it in your own words, Rosemary.”
“Yes.” She addresses her brother. “Stephen, I think this is an exciting idea that has a lot of promise for both of us. But I’m not interested unless I can run my own show. Are you willing to give me control?”
“Yes.” He is serious, unsmiling. “I would want you to keep me informed at least on a monthly basis and I’d hope that if you needed advice, you’d feel free to call on me.”
“Would you be willing to put that in writing?” She asks this gently, yet with insistence.
“Yes, of course. I assume all this and everything else connected with a deal would be put in careful legal language and that our lawyers would set up the necessary framework.”
“I’m considering two agreements,” says Weinstein. “One when we finish here today that seals the arrangement in plain but explicit English and then a second one in a few weeks in which Pat and Mara spell it all out in proper legal terms.”
“Okay, if Stephen’s willing, I am.” She looks at her brother with a touch of shyness.
“I’m willing,” Holloway responds.
“All right.” Weinstein beams on brother and sister. “Could you please seal that with a handshake?”
Stephen arises and puts out his hand. Rosemary, standing, reaches out and grasps it.
“It’s a deal,” he says as he shakes.
“Deal,” she says.…
Bianchi, the self-appointed timer, looks at her wristwatch. “Six-fifty-six. Cy, you wrapped this one up in slightly less than sixteen hours, including lunches.”
The two lawyers talk about drafting the formal papers for the new enterprise, then Weinstein invites all hands for a celebratory drink. Brother and sister walk out together.
THE COSTS
In reaching an agreement with her brother, ending all existing legal differences between them, Rosemary Wofford has added a sixteen-hour bill from her attorney of $2,400. She must also pay $1,200, half of Weinstein’s fee for the mediation. She must add another $650, the American Arbitration Association’s charge per party for arranging the mediation and providing the meeting place. So her expenses have grown by $4,250 and now stand at $7,550.
Since the cost of drafting the legal agreement for the joint home furnishings venture will be charged against start-up costs, Rosemary Wofford has thus closed out the contract and discharge dispute with Stephen Holloway at a final cost to her of $7,550. It has been six weeks and four days since she walked into lawyer Bianchi’s office with intent to sue her brother for breach of contract.
[The authors then describe the costs of a similar family business dispute that ended after a four-day trial some four years after the plaintiff contacted a lawyer. The clients eventually paid their attorneys and experts (also in 1987 dollars) $61,324.50 (Knebel and Clay, 1987:219-220).]
    Question
3.1    Turn to Appendix G, Model Standards of Conduct for Mediators, Standard I(a). Consider whether the mediator in the Knebel and Clay excerpt satisfied Standard I(a)’s requirement that the parties’ consent to the mediation process be informed.
    Note: The Role of Apology in Dispute Resolution
The first lesson of dispute resolution that many of us learn as children is the importance of apologizing. This is, however, a lesson that is soon forgotten, or at least little used, in American dispute resolution. Kenny Hegland (1982:69) makes this point nicely:
 
          In my first year Contracts class, I wished to review various doctrines we had recently studied. I put the following:
In a long term installment contract, seller promises buyer to deliver widgets at the rate of 1,000 a month. The first two deliveries are perfect. However, in the third month seller delivers only 990 widgets. Buyer becomes so incensed that he rejects deliveries and refuses to pay for the widgets already delivered.
          After stating the problem, I asked, “If you were Seller, what would you say?” What I was looking for was a discussion of the various common law theories which would force the buyer to pay for the widgets delivered and those which would throw buyer into breach for cancelling the remaining deliveries. In short, I wanted the class to come up with the legal doctrines which would allow Seller to crush Buyer.
          After asking the question, I looked around the room for a volunteer. As is so often the case with first year students, I found that they were all either writing in their notebooks or inspecting their shoes. There was, however, one eager face, that of an eight year old son of one of my students. It seems that he was suffering through Contracts due to his mother’s sin of failing to find a sitter. Suddenly he raised his hand. Such behavior, even from an eight year old, must be rewarded.
          “OK,” I said, “What would you say if you were the seller?”
          “I’d say, ‘I’m sorry.’”
 
Many mediators have had one or more experiences similar to that described in the excerpt from Before You Sue, in which an apology was the key to a settlement that might otherwise not have been attainable. At times, the injured party wants above all an admission by the other party that he or she did wrong; no more is necessary to achieve a settlement. At other times, an apology of itself is insufficient to resolve a dispute but will so reduce tension and ease the relationship between the parties that the issues separating them are resolved with dispatch. Furthermore, to the extent that the dispute has occurred in the context of an ongoing relationship, the apology is valuable in repairing whatever harm to the relationship has resulted from the dispute. In this respect, the apology serves one of the goals of mediation—the repair of frayed relationships.
With the increasing role of mediation and other nonadjudicative techniques of dispute resolution, one would expect the use of the apology to increase substantially. Indeed, in Japan, where rights-based dispute resolution is less well entrenched, apology plays a central role in the resolution of disputes (Wagatsuma and Rosett, 1986). For example, following the 1982 Japan Air Lines crash in Tokyo Bay, its president promptly visited all the families of the crash victims to offer apologies and compensation. No lawsuits were filed. Formal apologies of this nature are common in Japan and often result in dispute resolution without recourse to litigation.
There are several obstacles to a greater use of apology as a dispute resolution technique in the United States. Initially, while in Japan filing a lawsuit is accompanied by shame, here it is the apology that is often seen as demeaning. Hence apologies are hard to extract—often harder than money. (Sometimes in a neighborhood dispute, mediators manage to get the respondent to apologize as part of the final rapprochement, but usually only after the parties’ claims and counterclaims have been heard and resolved.)
Reluctance to apologize may also be the product of rules of evidence that treat an apology as an admission of fault that can be used to prove wrongdoing. Thus it is commonplace for insurance companies and attorneys to advise policyholders against expressing sympathy for a person injured by the policyholder, for fear that such an expression will be treated as an admission of guilt.
It is possible that the view of an apology as demeaning the person who gives it will diminish with an increased emphasis on accommodative dispute settlement. Perhaps state legislatures, motivated by a desire to encourage settlement and so decrease court congestion, will also take steps to eliminate the use of an apology or an expression of sympathy as an admission of wrongdoing in subsequent litigation. In December 1986, Massachusetts enacted a law (Chapter 652) providing that “gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering or death of a person involved in an accident” would not be admissible into evidence as an admission of liability. Although this provision does not encompass apologies, one can readily envision an extension in that direction. Additionally, if an apology is offered as part of the settlement process, it would be inadmissible under common law rules excluding from evidence even admissions of liability made during settlement negotiations.
One American corporation is said to have coupled an initially supportive approach with hard-nosed litigation tactics in a novel effort to reduce claims. According to the Wall Street Journal (November 7, 1986), following a 1985 airport crash that killed 137 people, Delta Air Lines dispatched employees to be with every family to help with minor matters—such as looking for a briefcase lost in the crash—and with serious matters—such as funerals. If someone just wanted to talk, a Delta employee was there as a “friend.”
Subsequently, according to the Journal, many victims found it difficult to sue their “friend.” Far fewer suits were filed against Delta than might have been expected based on the results of other accidents—only 65 out of a possible 152. For those who filed suit, however, the Journal reports, Delta’s attorneys showed them “just how painful a lawsuit can be.” According to the attorney for one plaintiff, Delta and its insurance carriers used information obtained from grieving family members in subsequent settlement negotiations. For instance, the attorney alleges, a distraught family member had told a sympathetic adjuster that the victim, a married man, had been having an extramarital affair. “They threw it back at us in settlement talks and really took us by surprise,” said the lawyer, adding that victims should be cautioned that anything they say may be used against them in a suit. One may hope that this peculiarly American twist on a well-entrenched Japanese practice will not become commonplace.
Putting aside Delta’s use of apologies, in what types of disputes might an apology be most useful in bringing about an amicable resolution? Are there disputes in which an apology might be of little or no use? If an apology is to be made for dispute resolution purposes, when should it take place? See generally Levi (1997).
    Note: Dealing with Impasse
A study of attorney reactions to mediators indicates that mediator persistence, even when faced initially with impasse, is one of the most valued attributes of a high quality mediator (ABA, 2008:3; Goldberg et al., 2009:292). Mediator Cy Weinstein broke an impasse (pp. 151-152) by presenting an idea that was carefully tailored to the interests expressed by the parties. Experienced mediators have a mental cache of these impasse-breaking techniques. The mediator analyzes why the parties have not reached agreement and selects the technique most likely to overcome that barrier. Some techniques merely return to the mediation basics—encouraging expression of emotions, reality testing, summarizing to emphasize progress, reframing, and so forth—that Rogers and Salem (1987) discussed (pp. 143-152). A few additional ideas include:
Turning positions to interests: “The mediator turns the conversation from positions to interests. ‘I imagine you could hold the line in that way, and it is possible, of course, that the other side will come around. However, before testing that, let me ask a few questions. What are the interests behind the position you have stated? Put another way, what are you trying to accomplish, or what are you trying to honor, by taking this position?’ The objective here, of course, is to transfer talk from the positions back up to matters of the heart” (Slaikeu, 1996:151).
Ask for priorities: “Parties who assert that every item in a negotiation is of equal significance are either posturing for position or lack a clear idea of their own interests or aspirations. Some things are more important than others. People make choices by how they act, if not by what they say. A mediator must look for a party’s priorities, even if the party does not explicitly rank them for her” (Stulberg, 1987:97).
Question positions: Mediator George W. Taylor suggests creating doubts about expressed positions: “I have found it helpful to say, ‘You are certainly right on the basis of the facts you have used, but did you realize this new fact which has just been brought out? [H]ow does it fit in with your analysis?’” (Maggiolo, 1985:93).
Search again for hidden issues:
 
    •  “Look for clues that a hidden issue is present: for example, an unusual display of emotion, irrational arguments, or a good past relationship among the parties.
    •  Ask explicitly about whether such an issue exists.
    •  Approach these issues first in the privacy of the caucus where people are more likely to be candid; consider sounding out the lawyers away from their clients.
    •  Do not be discouraged by an initial brush-off; instead, raise the issue again once your relationships with the participants are stronger.
    •  After you have identified a hidden issue or opportunity, encourage each side to address it in its settlement proposal.
    •  Conduct private or joint brainstorming sessions to develop options.
    •  If necessary, construct, float, and advocate for imaginative solutions yourself” (Golann, 1996:57).
Bring additional people to the table: Slaikeu suggests that the mediator may be able to solicit new ideas simply by adding an attorney or other person to each side (Slaikeu, 1996:154).
Emphasize the unpleasantness of continuing the dispute: “What happens if the parties don’t resolve their problem? People begrudgingly alter their life-styles to deal with the nagging problem. Morale plummets, people brood, and performance deteriorates; annoyance festers and resentment builds. The problem persists; it never evaporates or modulates into something else. These can be the real consequences of living with an unresolved problem. The mediator must ask the parties: Do you prefer this possible state of affairs over that envisioned in the proposed settlement terms? If not, then change your position and develop acceptable solutions; if yes, there will be no mediated agreement” (Stulberg, 1987:104).
Emphasize the advantages of resolving the dispute immediately: “I have found that emphasizing the advantages of resolving the dispute is an even more powerful motivator than emphasizing the disadvantages of continuing the dispute. I will often ask the parties, late in the mediation, when a potential agreement is under consideration, ‘How would you like to walk away from here today with this matter completely behind you?’” (Personal interview with Stephen Goldberg.)
Role reversal: “Sometimes a party will change her position or better appreciate a particular demand of the other party if the mediator gets her to analyze the negotiating issue from the other party’s viewpoint.… Parties become less resistant to settlement as they confront the reality of relinquishing control over their fate to those other forces. A mediator uses a time constraint to chasten parties so they will take responsibility for managing their future” (Stulberg, 1987:100).
Decision analysis: Negotiators sometimes use a decision tree, based on likelihoods of success at various stages in litigation, to assess their own settlement positions. The use of decision analysis is discussed in Chapter 6 (see pp. 293-299).
Use indirect means to determine “discussable figures”: In separate caucuses, “ask each party (of the party’s counsel) what [that person believes] the other side might be willing to offer to settle the case. [For example,] the plaintiff is asked how much he or she thinks the defendant, having offered $100,000, will ultimately be willing to pay. Let us say the answer is $350,000.… Then, the defendant is asked the same question about the plaintiff: how little do you think the plaintiff (having demanded $1 million) would be willing to accept? Let us say the answer is $150,000. The two answers often tend to describe a range within which the case will settle. By their answers, each side has, in most cases, articulated a number that would be a discussable figure.…” (Hoffman, 2011:279-280).
    Questions
3.2    Review the list of obstacles to a negotiated agreement set out at the end of Chapter 2 (pp. 93-99). What were the obstacles to settlement by Holloway and Wofford? What techniques and skills did the mediator employ to overcome these obstacles?
3.3    What would have been gained or lost if Holloway’s and Wofford’s attorneys had not accompanied them? What would have been gained or lost if the attorneys had attended the sessions without their clients?
3.4    In contrast to Weinstein’s approach to mediation, many divorce mediators conduct all sessions with both parties present. Are there reasons to avoid caucuses?
3.5    Suppose Holloway and Wofford agreed that Weinstein could make a binding decision on their failure to reach agreement. Would either party have been as frank in separate sessions with Weinstein? If so, would Wofford have been hurt by her lawyer’s statement that she had assessed the case at only $200,000? See the materials on “med-arb” in Chapter 9 (p. 524). What are the advantages and disadvantages of encouraging judges to mediate cases on their own dockets? (See Wall, Schiller, and Ebert, 1984.)
3.6    Mediator Seymour Weinstein was a lawyer, but mediators are drawn from a variety of professions. Was Weinstein’s background in law an advantage or disadvantage in the Wofford-Holloway mediation?
3.7    Does Rosemary Wofford use the approach to negotiation described by Carol Gilligan and Trina Grillo (p. 165)? Would she fare better in litigation?
3.8    What is the likely cause of the impasse in each of the following scenarios? What should the mediator do next?
a. After introductory remarks by the mediator, Sandy Kaler angrily relates that a dentist, Dr. Molly Breel, filled a cavity and then recommended that she have caps placed on her teeth, which were yellowed by years of smoking. Kaler readily agreed, paying $400. A week after Breel capped Kaler’s teeth, the teeth caps turned green. Two weeks later, Kaler scheduled this mediation and asked for $3,000 to have the teeth repaired by another dentist. Breel responds that she had warned Kaler not to smoke again and argues that any discoloration only could have been caused by smoking. Breel then offers to remove or replace the caps for an extra $400. Kaler admits telling Breel that she had stopped smoking but said that Breel had not told her that smoking would turn the caps green. She repeats her $3,000 demand. Breel then offers to remove the caps without a charge, just to get the matter behind her. With her voice rising, Kaler says that she had called the receptionist the day that her teeth turned color to ask that the caps be removed without a charge and that Breel had not returned the call. She adds angrily that she would never let Breel touch her teeth again. In separate caucuses, Breel tells the mediator that she fears referral to another dentist because of the effect on her reputation, and Kaler tells the mediator that she has felt so embarrassed by her green teeth that she feels that someone should pay.
b. Samantha and Lawrence separate and agree to try to settle all significant issues through mediation before filing for a dissolution of their marriage. All financial issues are resolved first, and they meet with their lawyers and the mediator to discuss the living arrangements for their eight-year-old daughter, Phoebe. Lawrence suggests that Phoebe live with Samantha weekdays and with him on weekends. Samantha responds that she would agree to such an arrangement only if Lawrence would agree that his girlfriend would not be staying with Lawrence on the weekends. At that, Lawrence accuses Samantha of having an affair with a married neighbor, and Samantha bursts into tears. Lawrence’s lawyer suggests that it was time to focus on parenting with the marriage over and that the issue of girlfriends and boyfriends should not be a part of any arrangements for Phoebe. Samantha and Lawrence calm down, but Samantha insists that Phoebe not be exposed to Lawrence’s girlfriend living in his apartment, assuring Lawrence that she would agree to a reciprocal condition for the time that Phoebe stayed with her. Lawrence flatly refuses to agree to the condition.
c. Sixteen-year-old Jason Bole, through his parents, sues the city for damages. All agree that a city police officer who was pursuing a fleeing suspect accidentally shot Jason while Jason was mowing a neighbor’s lawn. The bullet cannot safely be removed from Jason’s back. The chief of police and the officer expressed consternation about the error and apologized publicly. Lawyers for the plaintiff and the city have been negotiating for months in an effort to settle pending litigation. The city believes that the doctrine of sovereign immunity protects the city from liability. Lawyers for Jason argue that sovereign immunity will not preclude liability because the city recklessly failed to train and supervise police in the use of firearms. The lawyers also disagree on how the jury will assess the differing expert testimony regarding the prognosis for Jason’s future. When they begin the mediation, Jason’s lawyer demands $2 million. Lawyers for the city say that they would pay $40,000, an amount that they think would cover attorney’s fees for Jason’s lawyer. In a caucus, the city’s lawyer indicates that they would pay $100,000 if this amount would fully settle the matter, but that a higher offer would require city council approval and that approval was unlikely. Jason’s lawyer indicates in caucus a willingness to spread payments over a long period and a willingness to reduce the total amount to $1 million but says that he would take the matter to trial if $1 million was not acceptable to the city.
3.9    Consider the following problems. In which would reference to mediation serve the client’s interests? Why or why not?
a. Your client seeks to open a nonprofit group home for developmentally disabled adults in a residential neighborhood. Eight neighborhood residents have retained a lawyer to oppose your client’s request for a variance from zoning requirements. Vocal opposition generally delays approval, with your client making mortgage payments for an empty house in the meantime. Therefore, the client is willing to pay for the mediation if you think it is likely to lead to settlement.
b. Your client is a shy woman involved in a bitter custody battle with her husband over three young children. She believes that her husband does not really want custody but is using her desire to have them as a bargaining chip to secure a reduction in her demand for half the marital assets. She also suspects that he has more assets than have been revealed to date.
c. Your client, a corporation, is seeking damages against the construction company that built the leaky roof on its corporate headquarters. Lawyers for the construction company seem uninterested in negotiations. The construction company is in financial difficulty and may be trying to delay the seemingly inevitable payments.
d. You are the city attorney. The city council excluded a group of citizens wearing swastika armbands from council chambers. The citizen group filed suit in federal court arguing that the council’s actions violated their first amendment rights. The council has announced publicly that it will exclude those wearing racist symbols unless ordered by a court to do otherwise.
3.10    Although mediators typically work alone, in some situations mediators with different qualifications or of different sexes work together as a team. What are the advantages and disadvantages of co-mediation? Does its value depend on the type of dispute involved?
3.11    Some commentators suggest that the way to resolve the debate about whether it is appropriate for the mediator to evaluate is to leave that choice to the parties (Riskin, 1996:39-40; Stark, 1997). Law professor Joseph Stulberg suggests the difficulty of that response:
     Consider the situation in which Party A or her lawyer indicates that she prefers a mediator with an evaluative-narrow orientation, and Party B or her lawyer indicates that she prefers a mediator whose orientation is facilitative-broad. If one assumes that the parties are ordered to appear in mediation, how should the parties proceed? (Stulberg, 1987:993).
How do you respond to Professor Stulberg’s question?
    Note: Enhancing Trust in the Process
Confidence in the mediator is a major indicator of a successful mediator, in the eyes of attorneys (Goldberg et al., 2009:287). That may lead lawyers to select former judges more frequently as mediators. In the private U.S. mediation context that they studied, Stephen B. Goldberg, Margaret L. Shaw, and Jeanne M. Brett note that 40 to 60 percent of the mediators listed by major private providers are former judges. But, lawyers rate highly both mediators who have been judges and those who have not. According to Goldberg, Shaw, and Brett:
 
          It is clear that the judicial experience of a former judge is often an important factor in his or her capacity to gain the trust and confidence of the disputing parties. Judicial experience is also viewed by a substantial number of disputants as providing the capacity to evaluate the strengths and weaknesses of each party’s legal position—a capacity widely viewed as important to moving a mediation toward settlement. [On the other hand, the] former judge who lacks such important interpersonal skills as empathy, tact, and an understanding of interpersonal dynamics may not succeed as a mediator even if he or she possess strong case evaluation skills.…
          The nonjudge mediator does not have the credential that judicial experience provides for gaining the confidence of the parties and appearing capable of providing useful case evaluations.… Nonjudge mediators have available to them other means for gaining the parties’ confidence—being friendly and empathic, possessing high integrity, being smart/well-prepared, and understanding the issues (Goldberg et al., 2009:302-303).
 
As the excerpt indicates, mediators tend to gain the parties’ trust and confidence initially through reputation (sometimes through surrogate indicators of trustworthiness like judicial experience) but in order to succeed they must also maintain trust throughout their interactions with the parties. We have already discussed empathic listening as a means to achieve this, and the authors emphasize the importance of integrity, preparation, and understanding.
Michael Moffitt suggests another technique that might maintain and build trust—that mediators signal what they are doing. He warns against taking his suggestion to the extreme (avoiding untactful transparency such as, “I am not going to give an empathic listening response that removes your insults to Joe, with the hope that Joe will respond to the substance of your idea and we will not go off on a tangent related to your insult.”). He reasons:
     “Process-transparency” involves telling the parties what kinds of activities the mediator and/or the parties will undertake next. It is an answer to the question, “What are we going to do now?”
          … For example, the mediator might say, “At this point, what I’d like to do is highlight some specific aspects of the case. I’ll be asking you to clarify your thinking about those aspects. Why do you believe the case has only a slim chance of surviving the jurisdictional challenge?” A party participating with the process-transparent mediator would have a reasonably clear picture of what the mediator intends to do and what role the mediator expects the parties to take on in that process.
          “Impact-transparency” answers the question, “Why is it that we are going to be spending our time doing that?” It reveals the mediator’s motivation for selecting whatever process it is that she has selected.… An impact-transparent approach … would name the effects the mediator is seeking to have on the parties or the change in dynamic she is seeking to create: “It seems like we’re caught in a cycle of demands and counter demands, and I’m not sure it’s getting us anywhere. I’d like to find a way for each of you to share your needs and concerns in a way that will sidestep this unproductive cycle. Can you help me understand what it is about the timing of the payment that is important to you?”
          With an impact-transparent approach, mediation parties gain a clearer understanding of the mediator’s expectations, providing an opportunity for them to join the process and to contribute more effectively to its success (Moffitt, 1998:89-98).
 
Moffitt concludes that his transparent approach provides a way to engage the parties as well as to build their trust. In the next excerpt, Roger Fisher and William Ury suggest another technique to engage the parties effectively in the negotiations.
    R. FISHER AND W. URY, GETTING TO YES

    118-122 (1981)
CONSIDER THE ONE-TEXT PROCEDURE
You will probably call in a third party only if your own efforts to shift the game from positional bargaining to principled negotiation have failed. The problem you face may be illustrated by a simple story of a negotiation between a husband and wife who plan to build a new house.
The wife is thinking of a two-story house with a chimney and a bay window. The husband is thinking of a modern ranch-style house, with a den and a garage with a lot of storage space. In the process of negotiating, each asks the other a number of questions, like “What are your views on the living room?” and “Do you really insist on having it your way?” Through answering such questions, two separate plans become more and more fixed. They each ask an architect to prepare first a sketch and then more detailed plans, ever more firmly digging themselves into their respective positions. In response to the wife’s demand for some flexibility, the husband agrees to reduce the length of the garage by one foot. In response to his insistence on a concession, the wife agrees to give up a back porch which she says she had always wanted, but which did not even appear on her plan. Each argues in support of one plan and against the other. In the process, feelings are hurt and communication becomes difficult. Neither side wants to make a concession since it will likely lead only to requests for more concessions.
This is a classic case of positional bargaining. If you cannot change the process to one of seeking a solution on the merits, perhaps a third party can. More easily than one of those directly involved, a mediator can separate the people from the problem and direct the discussion to interests and options. Further, he or she can often suggest some impartial basis for resolving differences. A third party can also separate inventing from decision-making, reduce the number of decisions required to reach agreement, and help the parties know what they will get when they do decide. One process designed to enable a third party to do all this is known as the one-text procedure.
In the house-designing negotiation between husband and wife, an independent architect is called in and shown the latest plans reflecting the present positions of the husband and the wife. Not all third parties will behave wisely. One architect, for example, might ask the parties for clarification of their positions, press them for a long series of concessions, and make them even more emotionally attached to their particular solutions. But an architect using the one-text procedure would behave differently. Rather than ask about their positions he asks about their interests: not how big a bay window the wife wants, but why she wants it. “Is it for morning sun or afternoon sun? Is it to look out or look in?” He would ask the husband, “Why do you want a garage? What things do you need to store? What do you expect to do in your den? Read? Look at television? Entertain friends? When will you use the den? During the day? Weekends? Evenings?” And so forth.
The architect makes clear he is not asking either spouse to give up a position. Rather, he is exploring the possibility that he might be able to make a recommendation to them—but even that is uncertain. At this stage he is just trying to learn all he can about their needs and interests.
Afterwards, the architect develops a list of interests and needs of the two spouses (“morning sun, open fireplace, comfortable place to read, room for a shop, storage for snowblower and medium-sized car,” and so on). He asks each spouse in turn to criticize the list and suggest improvements on it. It is hard to make concessions, but it is easy to criticize.
A few days later the architect returns with a rough floor plan. “Personally, I am dissatisfied with it, but before working on it further I thought I would get your criticisms.” The husband might say, “What’s wrong with it? Well, for one thing, the bathroom is too far from the bedroom. I don’t see enough room for my books. And where would overnight guests sleep?” The wife, too, is asked for her criticism of the first sketch.
A short time later the architect comes back with a second sketch, again asking for criticism. “I’ve tried to deal with the bathroom problem and the book problem, and also with the idea of using the den as a spare bedroom. What do you think about this?” As the plan takes shape, each spouse will tend to raise those issues most important to him or to her, not trivial details. Without conceding anything, the wife, for example, will want to make sure that the architect fully understands her major needs. No one’s ego, not even that of the architect, is committed to any draft. Inventing the best possible reconciliation of their interests within the financial constraints is separated from making decisions and is free of the fear of making an overhasty commitment. Husband and wife do not have to abandon their positions, but they now sit side by side, at least figuratively, jointly critiquing the plans as they take shape and helping the architect prepare a recommendation he may later present to them.
And so it goes, through a third plan, a fourth, and a fifth. Finally, when he feels he can improve it no further, the architect says, “This is the best I can do. I have tried to reconcile your various interests as best I could. Many of the issues I have resolved using standard architectural and engineering solutions, precedent, and the best professional judgment I can bring to bear. Here it is. I recommend you accept this plan.”
Each spouse now has only one decision to make: yes or no. In making their decisions they know exactly what they are going to get. And a yes answer can be made contingent on the other side’s also saying yes. The one-text procedure not only shifts the game away from positional bargaining, it greatly simplifies the process both of inventing options and of deciding jointly on one.…
The one-text procedure is a great help for two-party negotiations involving a mediator. It is almost essential for large multilateral negotiations. One hundred and fifty nations, for example, cannot constructively discuss a hundred and fifty different proposals. Nor can they make concessions contingent upon mutual concessions by everybody else. They need some way to simplify the process of decision-making. The one-text procedure serves that purpose.
    Question
3.12    Based on mediator observations, Chris Honeyman (1990) argues that effective mediators have expertise in the subject matter of the dispute. Others disagree. The District of Columbia Superior Court matched the mediator’s substantive expertise and the substantive nature of the case. The court’s research indicates that matching does not improve settlement rates, but that mediators prefer to handle cases within their areas of expertise.* Research in four Ohio counties also shows no significantly higher settlement rates when the mediator had substantive expertise. At the same time, mediators with substantive expertise were more likely to evaluate the merits of the case, and the lawyers rated mediators with substantive expertise as more competent (Wissler, 1997). Recently proposed mediator certification programs focus on training, education, and mediation experience, not substantive expertise (Cole, 2005). Should substantive expertise be a part of a mediator’s qualifications to serve in a court-connected program?
    Note: Dealing with Differences
In Chapter 2, Section F, we raised the question of whether a party’s cultural background may impact the negotiation process. Similar concerns arise when parties from different cultures or backgrounds participate in mediation. In contrast to a bilateral negotiation, however, the mediator can play a key role in bridging cultural differences. For example, the mediator may help an older person to understand the perspective of a younger person by asking the younger person to explain why he feels a certain way. If these persons are still on different wavelengths, the mediator may ask the older person to state what she heard the younger person say, and then inquire whether the younger person believes that this synopsis captured his view. This patient approach also leads each to feel assured that the expressed viewpoint is appreciated by the other.
If the parties come from different cultures, before beginning the mediation, a mediator might permit a more lengthy social interchange than usual so that the parties might better understand each other’s perspectives and begin to develop a relationship. (Gold, 2009) As discussed in Chapter 2, Section E, the mediator might encourage the parties to engage in premediation efforts to develop and/or increase the trust between the parties as well as among the parties and the mediator, particularly when one party comes from a quick trust background and the other party comes from a culture where trust is slow to develop (see p. 92). At the start of the mediation, the mediator might ask the parties how conflicts are typically resolved in their culture and what concepts like “fairness” mean to them as well as what the parties’ expectations of the mediator’s role are (Cloke, 2000:230). The mediator could also ask the parties about their expectations of the mediation process. In some cultures, the mediation process is managed by a respected third party who will advise the parties as to how their dispute should be resolved. In China, for example, mediator familiarity with the parties is a key factor that enables the mediator to determine “who is right or wrong in a dispute” (Wall and Blum, 1991:9). That the goal in Chinese mediation is to settle the dispute rather than satisfy the parties’ interests might also impact a Chinese party’s view about the appropriate role of a mediator. A party with a background in Chinese community mediation is likely to have very different expectations of the mediator’s role than would a party who has participated in a traditional American mediation.
During the mediation, whether parties are from different cultures or simply come from different backgrounds, the mediator might summarize more, being careful to use language all will understand. The mediator might also use the process of reframing to ensure that neither party is offended but also so that the other side understands the communication. Throughout the process, the mediator should be cognizant of his or her own background and its impact on her thought process so that she does not subconsciously evaluate the parties’ proposals and conclude that they are either good or bad because they are inconsistent with the mediator’s cultural expectations. In addition, the mediator should try to avoid stereotyping parties from differing cultural backgrounds and consider that, even within cultures, attitudes and beliefs vary greatly (Chow, 2004:1010).
Just as the mediator’s contributions may be especially significant in the face of cultural differences, in some instances these differences may render conventional mediation approaches ineffective. For example, the use of a mediator who encourages expression of emotions may be risky when the conflict is between members of groups with a history of intergroup violence (see Morrow and Wilson, 1993). People with a tradition against sharing problems with strangers may find mediation by neutral professionals unattractive (Folger, 1991:65-66).
Differences also affect communications between the parties and the mediator. Cultural and gender-based stereotypes may block a disputing party’s trust of the mediator, lead to misunderstandings of the mediator’s actions, spark statements that make even veteran mediators reach into their reserves to avoid becoming emotional, and pose personal and professional dilemmas for the mediators. Mediator Pat Williams provides this example:
          Smith, a white male student, called the university mediation office to complain about “reverse racial discrimination” that had resulted in an African-American student being hired for the library job he wanted. Mediator Matley assured Smith that a mediation process was available in which he could discuss his complaint with a representative of the library personnel office. When Smith walked into the mediation room a week later, Matley, an African-American woman, introduced herself. Smith briefly lost his composure, and then said, “It will be difficult for you to be objective, won’t it?” Matley replied, “No” and explained the mediation process. Later in the session, Smith interrupted the other disputant, and Matley turned to look directly at Smith, saying firmly, “Here are your options: either you can abide by the requirement that no one interrupts or I can terminate this proceeding and you are on your own.” Later Smith filed a complaint against Matley, claiming that she had spoken abusively to him during the session. Matley responded, “All I did was act professionally and firmly. He must think that women should be soft-spoken and demure. I was raised to be assertive and professionally trained to speak directly.” Afterwards, she wondered, “Should I have spoken less forcefully? The women Smith knows would not have spoken so bluntly except in anger. Also, his reaction to my skin color may have caused him to view me as even more threatening. Still, I don’t like changing my style to accommodate his stereotypes.”*
What, if any, cultural or gender-based stereotypes appear in this vignette? Should the mediator have acted any differently?
Some contend that differences in negotiation approaches may lead to bargaining imbalances—not simply misunderstandings (Woods, 1985, Delgado, 1988, Lerman, 1984), though substantiating the contentions has proved difficult. For example, most research does not substantiate that women are at a negotiating disadvantage(Kressel and Pruitt, 1989; Kelly and Gigy, 1989; Thoennes, Pearson, and Bell, 1991; Burton et al., 1991, regarding negotiating approaches of lawyers; Cohen, 2003; Pearson, 1991; Craver and Barnes 1999 (11 years of data find no difference in negotiating results among male and female law student negotiators). But see Emery and Jackson, 1989; Babcock and Laschever, 2003). Nonetheless, the belief that women are at a disadvantage in mediation persists, as law professor Trina Grillo explains:
     Carol Gilligan describes two different, gendered modes of thought. The female mode is characterized by an “ethic of care” which emphasizes nurturance, connection with others, and contextual thinking. The male mode is characterized by an “ethic of justice” which emphasizes individualism, the use of rules to resolve moral dilemmas, and equality. Under Gilligan’s view, the male mode leads one to strive for individualism and autonomy, while the female mode leads one to strive for connection with and caring for others.… If she is easily persuaded to be cooperative, but [the other party] is not, she can only lose. If it is indeed her disposition to be caring and focused on relationships, … the language of relationship, caring, and cooperation will be appealing to her and make her vulnerable.… In short, in mediation such a woman may be encouraged to repeat exactly those behaviors that have proven hazardous to her in the past (Grillo, 1991:1601-1604).
    Question
3.13    *Eastern Ulster University in Northern Ireland has 15,000 full-time students, three-quarters of whom are Protestant, one-quarter of whom are Catholic, and a few of whom are Travelers (a common Irish word used for the Roma peoples who are among those historically called gypsies). In the last 24 hours, the chairperson of the Department of Education received the following memos from advanced students and from a professor in the department.
 
Memo
TO: Department Chairperson
FROM: Students
RE: Events of the Past Week in Advanced Teaching Methods 306
 
According to the syllabus that the class received at the beginning of Advanced Teaching Methods 306, the past week of class was to have been devoted to the teaching of Irish history. However, some of the students in the class believe that the majority of the information and examples presented by Professor Smythe have had a Protestant bias and that, in fact, misleading and erroneous information has been presented on the role of Catholics and Travelers in the history of Ireland. When a student raised her hand and requested a more multicultural, balanced, and accurate exchange of information, Professor Smythe became visibly angry. He said that a Protestant focus would be more interesting to this class. He denied that any of the information presented on the roles of Catholics and Travelers was inaccurate. Several students heard him say under his breath that he was “sick of this multicultural nonsense.” Despite Professor Smythe’s obvious misgivings, he asked for a show of hands from those students who wanted a more multicultural perspective. Twenty-three of the 35 students raised their hands. Professor Smythe then asked the students what they meant by a “more multicultural” exchange of information. After each student’s comment, Professor Smythe interrupted and gave his opposing viewpoint. He stated that Protestants have been made to feel ashamed of their own history, often feeling silenced when they attempt to present a Protestant viewpoint in these “politically correct” times. Eventually, the discussion disintegrated into a shouting match between Professor Smythe and several students. Class meets again in four days, and we all dread returning to this angry environment.
We believe that the incident that occurred in Advanced Teaching Methods 306 is symptomatic of a larger problem in this department, but also that any attempt to broaden the perspective is looked on with hostility and derision by the department. We believe that these concerns must be addressed by the department immediately. We request a public forum open to all 20 faculty and 80 students in this department to discuss the concerns raised above.
 
Memo
TO: Chairperson of the Department of Education
FROM: Carl Smythe
RE: Recent Incident in Advanced Teaching Methods 306
 
I have read the students’ memo about the incident that occurred in my Advanced Teaching Methods class. I was berated in class, accused of being culturally insensitive, and inaccurate in my teaching about Irish history. Several aggressive students turned a discussion about students’ concerns into a shouting match. Out of sheer frustration, I lost my composure. I believe that I am being unfairly attacked, and I need your support. I am not culturally insensitive, hostile to Catholics and Travelers, or only able to see the Protestant perspective. I do believe that the Protestant perspective is an important one to teach and understand and believe that I should not be required to sacrifice historical accuracy to be perceived as culturally sensitive. I would like to meet with you. I would be willing to meet with students also, but only if you can ensure a calm, intellectual exchange of ideas and not a free-for-all.
 
The chairperson of the Department of Education wants your help in responding to these memos. She wants to avoid escalation of hostility and alienation and in fact to reduce it, to get the class going again, to make progress toward better multicultural understanding, to increase the appreciation that each participant in this conflict has of the others’ legitimate concerns, and to let faculty feel that they are respected and supported as scholars.
 
    a. What are the barriers to achieving the chairperson’s goals? What techniques can be used to overcome these barriers?
    b. What are the possible problems that might occur if the department holds an open forum? What is likely to occur if the chairperson declines to hold the open forum?
    c. Assuming that an open forum will be held, how should the facilitator for the open forum be selected? What traits should be sought in a facilitator?
    d. How should the ground rules and process used in the forum differ from a typical mediation session as described in Rogers and Salem (1987) (pp. 123-128).
    e. How would your answers change if the incident occurred at a university in Chicago and concerned racial and ethnic issues?
 
D. MEDIATION GOALS
Effective mediators modify the agenda/stages of the mediation, the skills they employ, and their techniques depending on the goals for the mediation and the context. In fact, a study identified case-by-case customization of the mediation process as one of key indicators of mediator quality (ABA, 2008:3). Mediation between divorcing parents provides an illustration of practices varying as goals change. In this context, mediators may maximize joint sessions instead of separate caucuses with each parent (absent indications of domestic violence). These mediators may explain that they want parents to become accustomed to communicating constructively in their new roles as divorced parents. In other words, their goal is settlement plus a better relationship, not just settlement, and that added goal changes the mediators’ practices.
Public policy mediation provides a second illustration. There, mediators may seek to have open, rather than confidential, mediation sessions because they seek to achieve a result that will be viewed as legitimate by a broader public in addition to seeking consensus. They might achieve consensus more quickly in private sessions, but the public legitimacy goal shifts the balance away from using that practice.
In the excerpts that follow, mediators and scholars suggest that particular mediator goals will result in predictable mediator practices. In the first excerpt, Wayne Brazil suggests that mediators focused on settlement will be tempted to engage in practices that lack integrity. Then a complementary point is made by Joseph Folger and Robert Baruch Bush describing the U.S. Postal Service conflict management program—that a focus on what they term “transformation” as mediation’s goal leads a mediator to delegate responsibility to the parties. A focus on a particular kind of settlement may also affect techniques considerably, as pointed out in the contexts of diplomatic and community mediation.
Court-sponsored mediation: “Many of the parties … may want and expect us to elevate the goal of getting a deal above other concerns, but even when they speak with one clear voice we cannot simply acquiesce.… [T]he dominant concern of the [court] must be to promote and preserve public confidence in the integrity of the processes that the institution sponsors. It follows that when we are serving as a neutral in a court-sponsored ADR program, our primary objective must be to promote the participants’ confidence in the integrity of the proceedings we host.
“An exaggerated sense of responsibility for the outcome of negotiations is deeply inconsistent with two of the animating purposes of mediation: to empower the parties and to honor and facilitate their self-determination. There is considerable risk that a mediator who feels that his primary missions is to get the case settled … will be tempted, in order to push the parties to change their settlement positions, to color or distort the views that he expresses to them about the merits of the matter and what settlement terms might be offered or accepted” (Brazil, 2007:239-241, 249-250).
Although Brazil’s concern is about a narrow focus on settlement in the context of court-sponsored mediation, Goldberg and Shaw (2009) suggest that the same concern applies to all mediation, whether or not court-sponsored.
Transformative mediation: “[T]he mediation process contains within it a unique potential for transforming people—engendering moral growth—by helping them wrestle with difficult circumstances and bridge human differences, in the very midst of conflict. This transformative potential stems from mediation’s capacity to generate two important effects, empowerment and recognition. In simplest terms, empowerment means the restoration to individuals of a sense of their own value and strength and their own capacity to handle life’s problems. Recognition means the evocation in individuals of acknowledgment and empathy for the situation and problems of others. When both of these processes are held central in the practice of mediation, parties are helped to use conflicts as opportunities for moral growth, and the transformative potential of mediation is realized” (Bush and Folger, 2005:22).
The U.S. Postal Service’s conflict management program (REDRESS) distinguishes its transformative mediation from some other mediation in this statement: 
     Transformative mediators will not direct the content of the mediation, will not “gather” information for settlement purposes and will not take an active role in the decision-making process. Instead, they support the parties with the process. They will not push the parties towards settlement, even if they believe they “know” how the case can fairly settle.… They will not suggest whether one party’s viewpoint has more merit than the other’s. They will not comment on the strength or weakness of either party’s case or on the status of the law or company policy. Transformative mediators will not discourage the parties from exhibiting their emotions. Seeing the other party’s emotional response may allow parties to better understand the impact of their words and actions (http://about.usps.com/what-we-are-doing/redress/transformative-mediation.htm).
Mediation with an outcome in mind: A government representative may mediate between nations or between the government of a nation and insurgent groups as a means of preserving or restoring peace, or even of assisting a move to democracy. With the form of government and the fighting affecting more than the parties to the mediation, such government mediators may abandon neutrality, sometimes offering monetary or other assistance to a reluctant faction in order to encourage a peaceful resolution (Schneider, 2005: 444-446).
Mediation to encourage better interactions: Mediators may assist community groups to interact in ways that lead to less friction, so that disputes can be settled more easily when they arise. In other words, they move upstream from an actual dispute and help prospective disputants reduce the misunderstandings that might intensify a dispute if it arose. For example, the U.S. Justice Department’s Community Relations Service might help a group of refugees who begin fishing in a particular area to join with existing fishing businesses in a community organization (Levine, 2005: 215-217). In a sense, the mediators in this example seek agreement, though not settlement of a dispute, and they often employ mediation techniques used in the settlement context, though with a strong emphasis on enhancing relationships.
    MEDIATION EXERCISES
The instructions below are for the person who will play the role of mediator. Confidential instructions for those playing the disputing parties will be provided by the instructor from the Teacher’s Manual. It is important to stay in your role as you act out the simulations.
    EXERCISE 3.1: THE NEIGHBORHOOD SPAT*
You are the mediator in a community mediation center. T. C. Veranda, a 67-year-old retiree, was referred to the center by the police after she filed a complaint against a 19-year-old neighbor, Fran Moran, for spraying paint on a door to her house. No prosecution has been instituted. Before you begin the mediation, think out the approach you will take. What will you explain to the parties about the mediation program procedures (you may make these up)? How will you make them feel at ease? How will you encourage the parties to suggest a number of options for resolving their dispute?
    EXERCISE 3.2: A SHORTAGE OF LOW-INCOME HOUSING†
You are the director of a state mediation agency. A local federal judge called last week to say that she had appointed you as the mediator of a pending case and had ordered the parties to meet with you for an hour to discuss whether they should agree to a more extended mediation with you. A copy of the class action complaint filed by the plaintiffs arrived yesterday. The plaintiffs are applicants for or tenants in public housing in Steeltown. They are joined by a group of nonprofit organizations, called the City Coalition for Affordable Housing, who advocate an increase in low-income housing. The defendants are the Steeltown Municipal Housing Authority (SMHA) and the Secretary of the U.S. Department of Housing and Urban Development (HUD). The plaintiffs allege violations of the federal and state fair housing statutes, federal environmental laws, and the fifth and fourteenth amendments to the United States Constitution. The complaint contains the following summary of its extensive requests for relief:
          Plaintiffs seek first to halt the imminent demolition of portions of Christopher and Kingsford Housing Projects, pending a determination of their claims that demolition would violate applicable law and that there is in any event no realistic plan insuring one-for-one replacement housing. They also seek to halt and reverse the SMHA’s pattern of causing or permitting housing conditions to deteriorate to the point where it is tantamount to demolition, including the SMHA’s failure to properly maintain and rehabilitate and to rent all available units. Finally, plaintiffs seek to bar permanently needless demolition of other SMHA housing units.
You have read in the newspaper about allegations that SMHA has secretly agreed to sell public housing project land to a consortium of business persons for a sports arena. A grand jury is investigating allegations that two SMHA officials accepted bribes in connection with another land sale. Last week, officials from HUD arrived to audit SMHA’s books.
Consider your approach to this dispute. What additional preparation will you do? How will you persuade the parties to agree to mediation? What will you do about confidentiality? How do you expect to frame the issues? What is the best order for discussion of the issues?
Conduct the first session and then revise your tentative strategy.
    EXERCISE 3.3: THE RED DEVIL DOG RESTAURANT LEASE*
You are an attorney in private practice and have agreed to mediate a dispute between a commercial landlord and a prospective tenant. The referral came from the landlord’s lawyer. The landlord will pay for the first two hours of mediation. The prospective tenant, who apparently has no lawyer, has agreed to attend, as long as the landlord does not bring a lawyer. Piecing together information provided by the referring lawyer and the prospective tenant, you surmise that the prospective tenant had agreed to rent the premises to operate a local franchise of the well-known Red Devil Dog Restaurant chain. The lease provides for payment of $1,000 per month plus 3 percent of gross sales for a five-year period. After the landlord made $2,500 in modifications and the tenant moved in boxes of equipment, the news broke that the Red Devil Dog chain had filed for bankruptcy. The prospective tenant then called to cancel the lease, and the landlord responded with a letter demanding $80,000. The mediation has been scheduled in the early evening because the prospective tenant works days as a nurse. Your secretary reports that the prospective tenant sounded angry.
Before you begin the mediation, think out your approach. Do you expect any bargaining imbalances? If so, should your approach change in any way? If the disputing parties are angry, how can you get them to focus on possible solutions?
    EXERCISE 3.4: BARRY v. KNIGHT
Sandy Knight and Kellen Barry are neighbors, with adjoining houses on Ocean View Drive in Swamphead. Their relations had been generally good until two weeks ago when Knight, in order to improve the ocean view from Knight’s house, trimmed two feet from three hemlocks located near the mutual property line, on property claimed by Barry. Barry demanded that Knight pay $600 to replace the three hemlocks and Knight refused. Mutual friends suggested that they try to resolve the matter through mediation at the North Shore Neighborhood Justice Center, and they agreed to do so.
The mediator is a volunteer at the NSNJC, and the mediation is scheduled for tomorrow evening.
    EXERCISE 3.5: SANTARA v. KESSEL
Approximately six months ago, Randy Santara and Brett Kessel set up a home catering business called Ring-and-Serve. After some initial success, the business fell on hard times, and disagreements developed between the partners. Last month, Santara filed a lawsuit for dissolution of the partnership. On the suggestion of the clerk of court, that suit was referred to the Story Neighborhood Justice Center for mediation by a volunteer mediator.
    EXERCISE 3.6: BRYAN v. OAKDALE*
Approximately three months ago, an automobile owned by plaintiff D. V. Bryan was damaged when it was driven into a large hole on Andover Street in Oakdale. When the City of Oakdale refused to pay for the cost of repairing the car, Bryan filed suit against the city in Small Claims Court. At the suggestion of the clerk of the Small Claims Court, Bryan and Lee Carnevale, an attorney for the city, will attempt to resolve the dispute by mediation at the Oakdale Neighborhood Justice Center.
    EXERCISE 3.7: LITTLE v. JENKS
Approximately one month ago, Sandy Jenks sold a car to Chris Little, a good friend. Little soon became dissatisfied with the car, claiming that it had a faulty exhaust system. Little asked Jenks to take the car back and refund Little’s money. When Jenks refused to do so, Little filed suit against Jenks for $1,500. The clerk of court suggested that they try to resolve the dispute by mediation, and they agreed to do so. The case is about to be heard at the Neighborhood Justice Center.
    EXERCISE 3.8: THE GRINDER
Industrial Machinery Company, a Denver company, manufactures a complete line of machinery used to produce bricks. One machine, a grinder, grinds clay. The ground clay is then formed into the shape of a brick and placed in a kiln for baking.
In the spring of 1989, Industrial sold a grinder for $170,000 to Better Brick Company (BBC), also a Denver company. Problems immediately arose with the grinder, and those problems still exist. It clogs, ceases to work effectively, and has to be shut down and cleaned on a weekly basis. The cleaning takes several hours. In addition, at least once a month the grinder requires more serious repairs, which render it inoperable for two days. When the grinder is not working, BBC’s brick manufacturing process is stalled.
When Industrial sold the grinder to BBC, it extended express warranties that the grinder would operate at a certain minimum speed and down time “would not exceed industry standards.” The contract stated that aside from these warranties, no other warranties or representations applied:
          Entire Agreement. This Agreement contains the entire agreement and understanding of the parties with respect to the entire subject matter hereof, and there are no representations, inducements, promises or agreements, oral or otherwise, not embodied herein. Any and all prior discussions, negotiations, commitments and understandings relating thereto are merged herein.
When it operates properly, the grinder operates at the minimum speed, but no faster. BBC had expected that the grinder would operate somewhat faster than the minimum speed, as most industrial grinders do. Increased speed in the grinder’s operations would enable BBC to produce more bricks each week, because grinders operate somewhat more slowly than the other machinery used to form the bricks. Speed is a relevant concern to BBC because there is great demand for bricks in the region in which it sells, which includes the entire southwestern United States, because of a buoyant economy.
The parties disagree as to the cause of the problems with the grinder. BBC claims that the grinder is defective. Industrial claims that BBC does not process its clay in a manner that comports with industry standards: its machines that sort the clay prior to grinding (the sorters) are very old and do not sort its clay as effectively as the newer sorters that other brick manufacturers use. Therefore, the grinder is forced to handle larger clay particles than grinders typically handle. Industrial’s warranties did not include an exception for clay particles the size that BBC uses, but no other brick manufacturer in the United States grinds such large particles.
Industrial’s grinder operations manual recommends the use of sorters that eliminate large clay particles. BBC claims it brought this language to the attention of Ray Slick, the Industrial salesman who sold the grinder to BBC, and Slick stated that “large particles are no problem for this baby.” Shortly after receiving his commission from this sale, Ray moved to the South Pacific and cannot be found. The parties disagree as to whether Industrial knew about BBC’s clay and impliedly warranted that the grinder was fit for the particular purpose for which BBC is using it.
BBC has not yet paid for the grinder. Industrial has demanded that BBC promptly pay it for the grinder or else it will commence suit. BBC likewise has threatened to sue Industrial for breach of contract. BBC claims that because of the problems with the grinder, it has lost sales of approximately 200,000 bricks per month and has lost profits of two cents per brick. In addition, certain large customers of BBC have begun to buy bricks from BBC’s competitors because during periods when the grinder is down BBC has not been able to fulfill their demand for bricks. BBC believes that if the grinder problem is not quickly resolved, its lost sales could increase to 100,000 bricks per week. Industrial challenges BBC’s calculation of lost sales.
The parties acknowledge that a lawsuit regarding the grinder would involve a number of experts and be very complicated, expensive, and time-consuming. The principals in this dispute are the CEOs of the two companies and their attorneys. Industrial’s CEO is Dick Jones and its lawyer is Marcia Kramer. BBC’s CEO is Richard Bennington and its lawyer is Jerry (“the Mauler”) Johnson, so-called because of his expert use of “scorched-earth” litigation tactics. His motto is “settlement is for wimps.”
Richard Bennington heard about mediation in a business law class and suggested its use here. Industrial agreed. You are the mediator selected by the parties.
    EXERCISE 3.9: PROSANDO v. HIGH-TECH*
Prosando, a German-Argentine joint venture based in Argentina, is a distributor of office and business equipment. High-Tech is a large, well-established computer manufacturer, with its headquarters in southern California.
In January 2010, Prosando entered into an exclusive five-year distribution contract with High-Tech. Prosando agreed to establish a distribution network for High-Tech’s Futura A and B minicomputers throughout South America and to use High-Tech’s trademark in doing so.
Immediately after the contract was signed, Prosando ordered 50 Futura A computers. High-Tech, however, refused to ship until its legal department had reviewed the contract. Following that review, in June 2010, High-Tech insisted that it retain the right to sell directly in South America. Prosando reluctantly agreed, and in August 2010, High-Tech shipped 50 Futura A computers to Prosando.
In October 2010, Prosando ordered another 20 Futura A computers, which were delivered in December 2010. In January 2011, High-Tech discontinued the Futura A and introduced the Century series, but refused initially to allow Prosando to distribute that series. According to High-Tech, Prosando’s distribution contract was limited to the Futura series. In June 2011 (one and one-half years into the contract), High-Tech agreed to allow Prosando to distribute the Century series. In February 2012, Prosando ordered 18 Century series computers.
In June 2012, without prior warning, High-Tech notified Prosando that the contract would be terminated in 30 days because of Prosando’s clear and unequivocal breach of contract. According to High-Tech, Prosando had:
 
    1. Failed to use its best efforts to sell the product within the assigned territory to the total dissatisfaction of the Seller, since Prosando had placed orders for only 88 units of product in 24 months.
    2. Failed to establish a “distributor” network on or before June 30, 2011. As of June 2012, Prosando had established a total of four distributors, all in Chile.
    3. Failed to submit or negotiate annual purchase commitments.
 
The relevant provisions of the contract are these:
 
    A. Prosando shall have the sole right (except for High-Tech) to sell High-Tech Futura A and Futura B minicomputers, and any updates thereto (hereafter “the product”) within the assigned territory.
    B. Prosando shall use its best efforts to sell within the assigned territory.
    C. Prosando shall establish a distribution network within the assigned territory to the satisfaction of High-Tech.
    D. Prosando shall have its distribution network in place by June 2011. If it fails to do so, High-Tech shall have the right to terminate Prosando’s status as exclusive South American distributor of the product, and to engage other distributors in addition to Prosando.
    E. Prosando must place a noncancellable blanket order for 100 of the product totalling one million U.S. dollars upon execution of this agreement for delivery on or after _________. (Left blank in the contract.)
    F. On each calendar year commencing in _________ (left blank in the contract) the parties will agree on the minimum purchase requirements for the subsequent twelve-month period. If agreement is not achieved, either party may terminate this agreement upon prior 90 days’ written notice.
    G. Upon termination of this Agreement becoming effective: (a) Neither party shall be liable to the other for loss of profits or prospective profits of any kind or nature sustained or arising out of or alleged to have arisen out of such termination.
 
On receiving High-Tech’s June 2012 notice of termination, Prosando continued to sell its remaining High-Tech equipment.
In September 2012, Prosando initiated litigation in the U.S. District Court for the Southern District of California, claiming damages for breach of contract and fraud: $1 million for loss of business reputation; $6 million for lost profits; and actual reliance damages of $3 million expended on the contract (including capitalized loans, leasing of premises, personnel, promoting and advertising the product, travel, etc.), a total of $10 million.
High-Tech denied all allegations and counterclaimed for $126,000 for equipment shipped and not paid for.
At the suggestion of the district court, the parties have agreed to attempt to resolve this dispute through mediation.
    EXERCISE 3.10: THE LAST DANCE*
Two years ago, Jackie (who had been a dancer and then a choreographer) was working as an assistant director for a large New York dance company. At that point, Dance Innovation, a smaller New York company, hired her to become its Artistic Director and resident choreographer (when its founder and previous Artistic Director, Peter George, died suddenly). The three-year contract provided that any works she produced as part of her employment were to be considered “work for hire.” She could be fired with six months’ notice.
The mission of Dance Innovation was to support the work of new choreographers. Jackie brought with her a work in progress that she had been creating (on the side) while at (and with the permission of) her former employer. She completed that work, MOTIF, while at Dance Innovation (and it was produced by the company). She created a second work, CHORALE, during her first year at Dance Innovation (and it was produced by the company). She was working on a third major work, ENSEMBLE (which was to be produced in the upcoming season), when she was fired.
Mickey, Dance Innovation’s Chairman and Executive Director, sent Jackie a letter notifying her of her dismissal because she was focused almost exclusively on the creation of her own work (rather than devoting attention to her own work and supporting the work of new choreographers) and was consistently over budget. He also informed her that, in his mind, ENSEMBLE was virtually completed when Jackie left, needing at most a little final polishing and refinement and that the company is going forward with completing ENSEMBLE, which will be the centerpiece of its upcoming season. He further maintained that any works completed by Jackie or that she was working on while employed are exclusively the property of Dance Innovation.
When Jackie received the letter, she had a difficult confrontation with Mickey. Jackie reminded Mickey of the six months’ notice provision in her contract. Mickey responded that she should have considered herself on notice for months. Jackie then hired a lawyer. Both Jackie and Mickey will bring their lawyers to the mediation session.
Before you begin the mediation, think through your approach. Do you think that it would be a good idea to hold separate meetings with each “side”?
Additional information for the parties and lawyers is included in the Teacher’s Manual.
    EXERCISE 3.11: ADA AUDITORIUM DILEMMA*
Sidney Student has filed a lawsuit against the Arlington College of Law, a private college, alleging violation of the federal Americans with Disabilities Act (ADA). Pursuant to a new statutory provision, his lawsuit has been scheduled for mediation prior to being scheduled for trial.
Sidney is a former student of the Arlington College of Law. He began his legal education in the fall of 2009, and, as an exceptionally ambitious student, Sidney chose to attend class full-time during both summer terms. Therefore, Sidney was able to meet all of his graduation requirements, including his requirement of attending school for six full-time semesters, one semester early. Sidney graduated from the Arlington College of Law in December 2011.
Because so few students graduated in December 2011, the college chose to hold its graduation ceremony in the law school auditorium. The law building, including the auditorium, was built in the 1950s, and thus, the auditorium is not well equipped to give people who use wheelchairs easy access to the stage. During the graduation ceremony, the graduating students were to be presented with their diplomas on stage. This created a problem for Sidney, who uses a wheelchair, and prompted the Arlington College of Law to explore the accessibility of the auditorium stage.
There are two aisles that lead from the rear of the auditorium to the stage, but one aisle has recently been renovated to include a platform that creates wheelchair-accessible seating in the rear of the auditorium. As a result, the aisle is too narrow for wheelchair access to the auditorium stage. Thus, there is really only one aisle that a person who uses a wheelchair could use to reach the stage, and this aisle has a pitch that is too steep for some people who use wheelchairs. In other words, those using wheelchairs can make it down to the bottom of the ramp, but cannot return up the ramp and out of the auditorium on their own. There is no handrail down the aisle.
Even if a person who uses a wheelchair could make it down the aisle to the front of the auditorium stage, the four-foot-high stage only has stairs—there is no ramp. Building a temporary ramp would be prohibitively expensive and would require storage because it would be so large; moreover, there would not be enough room at the bottom of the stage to create a ramp with an appropriate pitch. Alternative options are also costly. For example, it would cost around $3,000 to rent a lift for the stage, or $10,000 to buy a lift.
There are two doors on the back of the stage, both of which open into a hallway in the law school. Neither door, however, leads directly onto the stage. The first door, located at the back of the left side of the stage, leads into a small closet before the stage that is currently used for storage. There is a corner, around which a person would have to negotiate his or her wheelchair in order to get on stage, and there is also a small lip that rises up at the doorway to the stage and that could prove to be a slight impediment to a person who uses a wheelchair. The second door, located at the back of the right side of the stage, leads to a small flight of steps down to the stage, and, again, there is a small lip that rises up at the doorway to the stage.
After weighing all considerations, the law school administration decided that the best solution for Sidney was to have him receive his diploma in the area immediately beneath the front of the stage. So, when Sidney wheeled his chair down the accessible aisle during the ceremony to receive his diploma, he was unable to get back out of the auditorium due to the steep pitch of the aisle. Sidney was extremely embarrassed, and he had to wait until someone was able to help him back up the aisle. Sidney was also angered because he felt segregated: why should he have to receive his diploma from the area beneath the front of the stage while all other graduating students received their diplomas on stage?
The very next day, Sidney filed this suit, alleging that the Arlington College of Law has failed to comply with the ADA in regards to the auditorium. Sidney is seeking injunctive relief and damages, because he does not want any other people who use wheelchairs to have the same experience that he did.
The federal ADA is codified at 42 U.S.C. §§12101 et seq., and in pertinent part provides:
 
§12181.    Definitions.
(9) Readily achievable. The term “readily achievable” means easily accomplishable and able to be carried out without much difficulty or expense. In determining whether an action is readily achievable, factors to be considered include—
          (A) the nature and cost of the action needed under this Act;
          (B) the overall financial resources of the facility or facilities involved in the action; the number of persons employed at such facility; the effect on expenses and resources, or the impact otherwise of such action upon the operation of the facility; …
 
§12182.    Prohibition of discrimination by public accommodations.
(a) General rule. No individual shall be discriminated against on the basis of disability in the full and equal enjoyment of the goods, services, facilities, privileges, advantages, or accommodations of any place of public accommodation by any person who owns, leases (or leases to), or operates a place of public accommodation.
(b) Construction.
          (2) Specific prohibitions.
          (A) Discrimination. For purposes of subsection (a), discrimination includes—
              (ii) a failure to make reasonable modifications in policies, practices, or procedures, when such modifications are necessary to afford such goods, services, facilities, privileges, advantages, or accommodations to individuals with disabilities, unless the entity can demonstrate that making such modifications would fundamentally alter the nature of such goods, services, facilities, privileges, advantages, or accommodations;
              (iii) a failure to take such steps as may be necessary to ensure that no individual with a disability is excluded, denied services, segregated or otherwise treated differently than other individuals because of the absence of auxiliary aids and services, unless the entity can demonstrate that taking such steps would fundamentally alter the nature of the goods, service, facility, privilege, advantage, or accommodation being offered or would result in an undue burden;
              (iv) a failure to remove architectural barriers … in existing facilities, … where such removal is readily achievable; and
              (v) where an entity can demonstrate that the removal of a barrier under clause (iv) is not readily achievable, a failure to make such goods, services, facilities, privileges, advantages, or accommodations available through alternative methods if such methods are readily achievable.
 
§12188.    Enforcement.
(a) In general.
          (2) Injunctive relief. In the case of violations of … 42 USC §12182 (b)(2)(A)(iv) …, injunctive relief shall include an order to alter facilities to make such facilities readily accessible to and usable by individuals with disabilities to the extent required by this title. Where appropriate, injunctive relief shall also include requiring the provision of an auxiliary aid or service, modification of a policy, … or provision of alternative methods, to the extent required by this title.
The mediation between Sidney, represented by counsel, and the Arlington College of Law, also represented by counsel, is scheduled for today.
    EXERCISE 3.12: PATERNAL VISITATION*
Mohammed, a West African man in his mid-thirties living in Columbus, Ohio, recently learned that he is the father of a two-year-old boy, Na’il. The child’s mother, Suzanne, is a 35-year-old African-American woman. Suzanne has three other children, with different fathers. Suzanne and Mohammed have not seen each other for over two years. When Mohammed learned two months ago that he was the boy’s father, he asked Suzanne if he could spend time with him. Suzanne turned him down, in part because Mohammed had refused to have anything to do with Na’il until he was convinced that he was Na’il’s father. At the same time, Suzanne asked Mohammed to begin making child support payments of $600 per month. Mohammed is a taxi driver who makes approximately $36,000 per year.
Before you begin the mediation, consider the impact that culture may have on this mediation. Do you expect differences in the parties’ approaches to mediation or expectations about outcome? If so, how do you think you should handle these issues?
    EXERCISE 3.13: THE HALFWAY HOUSE*
Northampton is a decaying manufacturing center in the Midwest, with a population of 150,000. The city recently has begun to attract new business and to undertake modest urban renewal. Due to declining enrollment and budgetary restraints, the city has had to close several elementary schools. All but one of the vacant schools have been torn down or auctioned off to private developers at a price well below the market value of the land. The one remaining school, Larchmont, is now vacant. Larchmont School is located on a relatively quiet residential street in a middle-class neighborhood.
Recently, the director of the State Department of Rehabilitation approached the mayor of Northampton and asked whether the city would consider renting Larchmont School to the Center for Community Living, a private, nonprofit corporation that would operate a halfway house for former patients of the State Mental Hospital. The Department of Rehabilitation would contract with Community Living to house 60 residents in the school, after it had been renovated at the department’s expense.
The department must find community placements for as many patients of the State Mental Hospital as possible, since it is under court order to reduce overcrowding in the hospital within 60 days. Since the department failed to comply with a previous order concerning conditions at the State Mental Hospital, it faces a real possibility of being held in contempt of court if it fails to meet this deadline. The department is seeking to set up halfway houses in a number of communities.
The mayor has the authority to rent Larchmont School to the Center for Community Living if she decides that is the best use of the property. Making that decision, however, may not be easy. Word of the proposed halfway house has leaked out, and the neighborhood is in an uproar. Last week the school was vandalized.
In order to provide a forum for discussion about the proposed halfway house, the mayor has scheduled a meeting between her representatives, the State Department of Rehabilitation, the Center for Community Living, and representatives of the groups opposing the halfway house. The groups opposing the halfway house are the Larchmont Property Owners’ Association, the Grey Panthers, and the Larchmont PTA.
(Confidential facts are provided in the Teacher’s Manual.)
    EXERCISE 3.14 CAROLINE’S DONUT SHOP†
Pleasantown is a comfortably affluent suburb of wide, tree-lined streets, and graceful gardens. It sits on the outskirts of Metropolis, one of the major cities of the state. During the past two years, and particularly in the last several months, Metropolis has become home to a growing number of refugees from the nation of Libertad, where civil war has threatened lives and has led to a breakdown in the market system for their crops and products.
The city planners of Pleasantown placed the town’s “main drag” of charming shops, trees, and restaurants on High Street, a road leading directly into Metropolis. A bus regularly travels between the two communities, taking city workers into town and bringing back shoppers. Caroline’s Donut Shop is located on High Street near a bus stop. Like most of Pleasantown’s shops, Caroline’s provides parking for only one or two cars; most of Caroline’s business comes from people waiting for the bus or enjoying a shopping stroll.
Over the past few months large numbers of Libertadan men have been hanging around Caroline’s Donut Shop. They arrive early in the morning and usually lean against the walls outside Caroline’s and neighboring businesses, drinking coffee, talking to one another, and waiting.
Every weekday morning, just as the commuter traffic begins to build, gardeners and construction contractors, among others, come cruising slowly along High Street searching for day workers from among the gathered Libertadans. Because there is no place to park, workers rush out to cars and trucks in the street in order to guarantee their selection for one job or another. Some of the potential employers have hired particular men in the past, and they wait with their motors running until others have cleared a path for their favorites to get close enough to jump into the truck. The frenzy is usually over in an hour or two—most contractors get an early start. But with lowered demands in recent weeks, more and more of the Libertadans are left on the sidewalk.
Most of the workers have bus fare for only one round trip per day. Many are illiterate or do not speak English. Some are in the country illegally. As a result, they have little prospect for other work; they stay at Caroline’s just in case someone has a late job. Some drink coffee or soda, leaving the empty containers on the curb or sidewalk. Some step out into the street to wave at passing vehicles. One or two follow women with their eyes as they pass by, sometimes making comments or laughing behind their backs. Some have used nearby lawns and bushes as toilets.
The homeowners and merchants of Pleasantown have become more and more upset over the last few months by the men gathering in front of Caroline’s. The merchants feel that having the men hanging around makes potential customers (most of whom are women, out in the middle of the day) uneasy and that their businesses are suffering as a result. They have expressed concern that someone will be killed as people run out and have conversations in the street. The residents also complain about the disruption of early morning traffic. They have requested increased police patrols around the area, but that does not seem to have helped.
Last month some of the unhappy residents of Pleasantown put pressure on the town council to pass an ordinance prohibiting any person from standing on the street or highway to solicit employment from anyone in a motor vehicle and prohibiting any occupant of a stopped or parked motor vehicle from hiring a person from the vehicle. Although the owner of Caroline’s tried to argue that the Libertadans were not hurting anyone (in fact, their labor was making Pleasantown an affordable, beautiful place to live) and were nice people, the ordinance passed unanimously.
As soon as the Libertadans found out about the ordinance, they realized what a threat it was to their ability to make a living. The gathering place at Pleasantown is conveniently accessible by cheap transportation and offers the only steady work to be found. The men feel that what little bread they can feed their families is being snatched from their mouths. Even though they have no money, they must fight back. They have enlisted the support of a group in the local parish. One of the church members has been asked to be their spokesperson and to accompany them as they come to you for help.
You are aware that a case involving a similar situation was filed in another jurisdiction. The complaint raised first and fourteenth amendment issues. Unfortunately, the court in that case refused to enjoin enforcement of the ordinance.
You will be assigned to a small group. Working together, prepare one member to advise your clients, the Libertad day workers, on the following questions:
1. Assume that no action has been taken since the passage of the ordinance. What are the advantages or disadvantages for the clients of trying mediation in this case?
2. If a mediation will be arranged for this case, what is the best timing in relation to litigation (that is, filing the action, conducting formal or informal discovery, filing motions, and so forth)?
3. Assume for questions 3 through 6 that the parties have agreed in principle to mediate the case. Who should attend? Parties only? Lawyers only? Both? Who should participate?
4. If representatives of the laborers, the merchants, the homeowners, and the town council will attend the mediation, should there be ground rules about disclosures to others, including the press? What ground rules do you propose?
5. How should the mediator(s) be selected? What qualifications should the mediator(s) have?
6. If the clients will attend the mediation session, how will you prepare them for the mediation session? How do you anticipate that your role as counsel in the mediation will differ from your role representing the clients at trial?
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Chapter 4

Fairness and Quality in Mediation
If people had unfettered choice about whether to mediate, there might be less urgency to the discussions about fairness and quality. But increasingly, the public sector intervenes in the disputing parties’ choice regarding mediation. By statute, rule, or order, parties may be required to participate in mediation, for example. Further, the public system may fund the mediation and shelter it through laws that protect the confidentiality of discussions (Chapter 5), provide the mediator immunity against liability, and more. With the public role in the decision to mediate come questions about the justifications for it.
Consider these two propositions related to public support for mediation:
 
    1. Publicly supported mediation should not decrease the fairness and quality of resolving disputes—at least on average or for a particular group.
    2. The public system should try to enhance the fairness and quality of the processes it encourages, including mediation.
 
If you agree with these statements, you still face some vexing questions: What is fairness? Should its definition be left to the parties? If no workable definition can be achieved, should the public sector refrain from supporting the use of mediation?
In Section A, excerpts from commentators are stylized as a debate about whether there should be public encouragement of mediation. As they argue for or against public encouragement, the “debaters” use differing definitions of quality and fairness. The debaters also part ways on assumptions about what occurs within dispute resolution processes; in the midst of argument, commentators sometimes characterize one process in the best light and the other in the worst.
Whose version of what commonly occurs within negotiation, mediation, and litigation is accurate? Section B reports the accumulating empirical research on mediation that relates to a variety of definitions of quality and fairness. Unfortunately, empirical evidence provides no definitive answers regarding what usually occurs within these processes. But the evidence refutes the commentators’ assumptions on some points of what occurs in some contexts,
Even those who dismiss arguments that unfairness or low quality occur commonly in mediation would like to reduce its frequency. For example, those who think that mediators rarely exert undue pressure to settle agree that at some point such pressure might be unfair, particularly if the parties have no choice but to participate in mediation. So, both proponents and opponents of publicly supported mediation might support regulation that would decrease the likelihood of undue mediator pressure to settle. This logic, applied to a number of other issues as well, has produced a regulatory scheme for mediation.
Section C discusses that part of the mediation regulatory approach contained in law—statutes, rules and regulations, standing orders, and case law. Lawmakers, like the commentators, differ in definitions of quality and fairness.
Lawmakers must decide how—and not just what—to regulate. We discuss the pros and cons of enforcing standards of quality and fairness by:
 
    •  holding mediators accountable for what occurs;
    •  screening out mediators who are not trained or otherwise qualified; and
    •  adding procedures surrounding mediation, such as excluding some kinds of parties and cases from publicly supported mediation or requiring judicial reviews of the mediated agreements before they become enforceable.
 
Because these laws do not always turn out as planned, Section C traces the unintended consequences of various regulatory approaches. Included are a case illustrating the downsides of changing contract law for mediated agreements and an article urging the old-fashioned approach to preventing unfairness—increasing legal representation. A note then raises the question of whether, on balance, lawmakers have enhanced fairness and quality in mediation or had the opposite effect.
Section D examines another part of the regulatory scheme—the legal ethics provisions affecting mediation. Several decades ago, mediation seemed like a square peg not fitting in the round holes provided by legal ethics provisions. Were the parties clients of the lawyer-mediator, for example? Over the last two decades, new square holes have been provided, and mediation gradually is fitting into the legal ethics scheme. But, practical and wise provisions for conflicts of interest—especially for lawyers whose practices include both mediation and individual representation—remain in the development stage.
Throughout this chapter, the commentators keep their eyes on what is best for the system of justice and for the parties as a whole. In contrast to this justice system view, lawyers representing a client in mediation focus more narrowly on what serves their clients’ interests. Chapter 6 explores these strategic representational questions for lawyers serving as advocates.
A. PUBLIC ENCOURAGEMENT OF MEDIATION
Critics of the growing public support of mediation do not suggest that the government should prevent parties from engaging a mediator if they wish to do so, but they do question the wisdom of using public resources and lawmaking authority to encourage mediation. The excerpts that follow raise some of the arguments for and against public support. They provide a taste of the more complex debate concerning not only mediation but also other processes of dispute resolution.*
    1. The Parties’ Satisfaction with the Process and Result
Psychologist Tom R. Tyler: “Perhaps the most striking aspect of alternative dispute resolution programs to emerge from evaluations is their general popularity. People typically seem satisfied with informal dispute resolution efforts, often more so than with traditional adjudication, and generally feel committed to decisions reached in them” (Tyler, 1989:436).
Anthropologist Sally Merry and sociologist Susan Silbey: “[D]espite … evidence that disputants are satisfied with [alternative dispute resolution mechanisms], there continue to be relatively few people who seek them out without a justice system referral.… The argument that after ten years of experimentation and discussion of alternative dispute resolution, citizens do not use alternatives because they are unaware of them, is … unconvincing.… We would like to suggest a further explanation: citizens do not use alternatives voluntarily to the extent hoped for by proponents of [alternative dispute resolution mechanisms] because by the time a conflict is serious enough to warrant an outsider’s intervention, disputants do not want what alternatives have to offer. At this point, the grievant wants vindication, protection of his or her rights (as he or she perceives them), an advocate to help in the battle, or a third party who will uncover the ‘truth’ and declare the other party wrong” (Merry and Silbey, 1984:152-153).
Law professor Leonard Riskin: “Mediation offers some clear advantages over adversary processing: it is cheaper, faster, and potentially more hospitable to unique solutions that take more fully into account nonmaterial interests of the disputants. It can educate the parties about each other’s needs and those of their community. Thus, it can help them learn to work together and to see that through cooperation both can make positive gains. One reason for these advantages is that mediation is less hemmed-in by rules of procedure or substantive law and certain assumptions that dominate the adversary process. [I]n mediation … the ultimate authority resides with the disputants. The conflict is seen as unique and therefore less subject to solution by application of some general principle. The case is neither to be governed by a precedent nor to set one. Thus, … whatever a party deems relevant is relevant” (Riskin, 1983:34).
Law professor Marc Galanter: “The argument that settlement is ‘more responsive to parties’ needs than adjudication’ implies that settlement does more than maximize party preferences and satisfaction.… It asserts that good negotiation can achieve the satisfaction of parties’ needs. It is not clear how far its proponents would assert that, holding case characteristics equal, the settlements negotiated by the negotiators who populate the world today actually achieve such results to a greater degree than cases that are adjudicated. [It would be difficult to mount such a showing.] Settlements are not intrinsically good or bad, any more than adjudication is good or bad. Settlements do not share any generic traits that commend us to avoid them per se or promote them” (Galanter, 1988:67-68, 82-83).
    2. The Role of the Law and the Role of the Community
Law professor Owen Fiss: “The dispute-resolution story makes settlement appear as a perfect substitute for judgment … by trivializing the remedial dimensions of a lawsuit, and also by reducing the social function of the lawsuit to one of resolving private disputes: In that story, settlement appears to achieve exactly the same purpose as judgment—peace between the parties—but at considerably less expense to society.… In my view, however, the purpose of adjudication should be understood in broader terms. Adjudication uses public resources. [The court’s job] is not to maximize the ends of private parties, nor simply to secure the peace, but to explicate and give force to the values embodied in authoritative texts such as the Constitution and statutes: to interpret those values and to bring reality into accord with them.… A settlement will … deprive a court of the occasion … to render an interpretation” (Fiss, 1984:1085).
U.S. Magistrate Wayne Brazil: “This concern [of Professor Fiss] would be triggered by [the court’s settlement conference] program if its principal purpose and effect were to increase significantly the overall settlement rate and thus to reduce appreciably the opportunities for judges and juries to contribute to the evolution of legal norms, to determine what the facts underlying given disputes are, and to apply the relevant norms to those facts. I am aware of no evidence, however, that the court’s settlement program has a significant impact on overall settlement rates. [A] significant commitment of judicial resources to the settlement process represents a greater rather than a lesser involvement by the public in the process by which disputes are resolved and in the enforcement of the basic rules of our society” (Brazil, 1990:316-317).
U.S. Court of Appeals Judge Harry T. Edwards: “A subtle variation on this problem of private application of public standards is the acceptance by many ADR advocates of the ‘broken-telephone’ theory of dispute resolution that suggests that disputes are simply ‘failures to communicate’ and will therefore yield to ‘repair service by the expert ‘facilitator.’ … One essential function of law is to reflect the public resolution of such unreconcilable differences; lawmakers are forced to choose among these differing visions of the public good. A potential danger of ADR is that disputants who seek only understanding and reconciliation may treat as irrelevant the choices made by our lawmakers and may, as a result, ignore public values reflected in rules of law” (Edwards, 1986:678-679).
Anthropologist Laura Nader: “[Through discourse about ADR, a] movement to control litigation was being constructed to replace justice and rights talk with what I call harmony ideology, the belief that harmony in the guise of compromise or agreement is ipso facto better than an adversary posture. In any period of history, harmony ideology is accompanied by an intolerance for conflict. The intention to prevent the expression of discord rather than to deal with its cause takes on prominence” (Nader, 1993:3).
Mediator Jennifer Beer: “There is always tension between the community’s need to work out more amicable future interactions between members and the community’s obligation to run a just and predictable system where behavior beyond set limits is consistently and publicly condemned. The school building has been spray painted several times this summer and the windows broken. Is it more important to punish all vandals equally or to stop the vandalism and pay for the clean-up? Two families are harassing each other and up the street more households are getting involved. Maybe they should be urged to talk things out. Maybe they should both be fined. Those involved have to negotiate with the community about which outcome is more desirable: justice or good relations.… Mediation is biased toward regaining harmony. The community advocating mediation is choosing a process which favors stability and good relations” (Beer, 1986:195, 197-198).
Law professor Robert A. Baruch Bush: “Through the recognition fostered in mediation, individuals will gain greater capacity to understand and communicate more effectively with others. Their increased capacity in both of these dimensions will both motivate and enable individuals to identify larger issues themselves, form coalitions, and bargain more effectively for social change.… When individuals develop a more positive view of the other party, through the recognition process that occurs in mediation, this positive view is carried over and applied to whatever ‘group’ that party is seen as part of. Moreover, the individual who has acquired the more positive view carries this view back and spreads it within his/her own social network, where it influences others as well. The combination of these carry-over and carry-back effects leads to a multiplier effect. [T]his theory suggests that the kind of change produced at the individual level, through a transformative approach to mediation, can lead to social change as well” (Bush, 1996:732-733).
Law professor Timothy Terrell: “While advocates of ADR suggest that legalistic litigation is antithetical to our sense of community, I will contend that our community is legalistic, that law may constitute our only modern sense of community. If so, individual rights are more important than repose, and the implicit assumptions of ADR are seriously flawed” (Terrell, 1987:542).
    3. Equal Justice
Legal historian Jerold Auerbach: “Alternatives are designed to provide a safety valve, to siphon discontent from courts.… They may deflect energy from political organization by groups of people with common grievances; or discourage effective litigation strategies that could provide substantial benefits. They may, in the end, create a two-track justice system that dispenses informal ‘justice’ to poor people with ‘small’ claims and ‘minor’ disputes” (Auerbach, 1983:144).
Law professor Richard Abel: “[O]nly within the legal system can advocates even hope to pursue the ideal of equal justice in a society riven by inequalities of class, race and gender and dominated by the power of capital and state. Formal law cannot eliminate substantive social inequalities, but it can limit their influence. Law is the sole arena within which unequals can hope to achieve justice. Only equals can risk a confrontation within the informal processes of the economy and the polity. Certainly advocates can imagine, and should strive for, a society that has overcome the inequalities that presently divide us; in such a society, informal processes could play a more prominent role. But until that millennium comes, formality is the best, often the only, defense against power” (Abel, 1985:383).
Former legal services lawyer, now law professor, William Simon: “Formal systems tend to be more difficult for people without special training or experience to participate in. [The formal] procedures can also subvert conflict and induce acquiescence. They can do so by convincing the disadvantaged that their losses are the result of a fair contest …, by making disadvantaged litigants feel incompetent and by making litigants feel dependent on professional helpers” (Simon, 1985:386, 388).
Law professor Jay Folberg and mediator Alison Taylor: “The question of fairness in the outcome of a dispute should be asked equally of all forms of dispute resolution, including bargained agreements and litigation. Many disputes resolved outside of mediation are the result of unequal bargaining power due to different levels of experience, patterns of dominance, different propensities for risk avoidance, the greater emotional needs of one disputant, or psychological obstacles in the path to settlement. Should the matter proceed to litigation, the same items may skew the fairness of the outcome in court as in the bargaining phase—and in addition there may be unequal resources to bear the costs of litigation, different levels of sophistication in choosing the best attorneys, and just plain luck as to which judge is assigned to make a decision” (Folberg and Taylor, 1984:246-247).
Law professor Richard Delgado: “In some settings, persons feel free to act in prejudiced fashion; in others, they do not. The principal feature that suppresses prejudice is the certainty that prejudice, if displayed, will be remarked and punished—that it will not be tolerated but will result in active condemnation.… These social science insights shed light on the ability of different dispute resolution forums to minimize bias. The formalities of court trial are calculated to check prejudice. The trappings of formality—the flags, black robes, the rituals—remind the participants that trials are occasions on which the higher values of the American Creed are to preponderate, rather than the less noble values we embrace during times of intimacy. Equality of status is sought to be preserved—each party is represented by a lawyer and has a prescribed time and manner of speaking. Counsel direct their arguments not toward each other but toward a neutral judge or jury. Adjudication avoids the unstructured, unchecked, low-visibility types of interaction that, according to social scientists, foster prejudice.… When ADR cannot avoid dealing with sharply contested claims, its structureless setting and absence of formal rules increase the likelihood of an outcome colored by prejudice, with the result that the haves once again come out ahead” (Delgado, 1988:153-154).
Sociologist Craig McEwen: “Comparisons of mediation and adjudication often assume incorrectly that parties in mediation do not have the benefit of legal advice and representation while those in litigation do. Thus, these studies confuse two issues: the consequences of being unrepresented and the effects of using mediation. It will be difficult to assess the equity issue until research reflects the role of legal representation in both” (Rogers and McEwen, 1991:18).
    4. The Effect on the Courts
U.S. Court of Appeals Judge Harry T. Edwards: “An important second issue in any discussion of proposals for alternative dispute resolution is the problem of court congestion.… It is true that, by almost any measure, the pervasiveness of law and the impact of legal institutions have increased rapidly in the last two decades. The number of cases filed in state courts has risen steadily and filings in federal courts have mushroomed.… I continue to believe that ‘it is dangerous for courts to erect procedural roadblocks or limit the development of substantive law in certain disfavored areas in the hope of making more manageable their case loads.’ [Still, trials are delayed and litigation] may be too expensive for most parties. These are compelling reasons for us to consider some alternatives to our existing court system.… So long as we remain committed to the ‘rule of law’ and continue to seek equal justice for all persons, I am convinced that the ADR experiment is one we must pursue” (Edwards, 1985:433-435, 443-444).
U.S. Court of Appeals Judge Richard Posner: “… I am not persuaded that making settlement cheaper to the parties is the solution to the caseload crisis. I would prefer to make the parties bear a larger fraction of the total costs of trial, including the queueing costs that trials impose on other parties. A recent study found that the average out-of-pocket cost to the federal government of certain tort cases tried by jury is $15,028—and this excludes the queueing costs. But the fee for filing a case in federal district court is only $60. More realistic filing fees would be a simpler as well as more efficacious method of dealing with the caseload crisis than new ways of inducing people to settle lawsuits before trial.… Although court-annexed arbitration has the effect of increasing the filing fees for small claims, it does so in rather a sneaky fashion” (Posner, 1986:392-393).
    Questions
4.1    In which of the following situations is it appropriate for the public system to encourage the use of mediation through funding, referral, or other means?
a. A low-income housing resident has filed a class action against federal housing authorities in an attempt to keep them from cutting off federal subsidies to the housing development. The housing development owner has violated federal regulations, and the federal government has already sustained substantial losses. The residents say that they will have no place to live if the development is closed and that they are willing to operate the development themselves if the government will fund their cooperative venture. The case would be mediated by a state “public policy” mediation program.
b. Two large corporations are scheduled to begin a three-month patent trial. Settlement discussions have been unproductive. The lawyer for the defendant corporation, who advised the corporation originally that its product did not infringe the plaintiff’s patent, refuses to recommend an offer over $50,000. The lawyer for the plaintiff corporation has demanded $2 million. One corporation is headquartered in Alaska; the other in Florida. The case would be mediated by a lawyer-mediator appointed and paid by the court.
c. McGovern alleges that Johnson mugged him but was apprehended by a police officer before taking his wallet. Johnson counters that McGovern walked up to him in front of a bar and started a fight. McGovern and Johnson did not know each other before the incident and have not seen each other since. McGovern suffered broken ribs and is worried about his medical bills. The case would be mediated by a community mediation program with connections to the prosecutor.
d. Brian Masters, a 14-year-old, has missed 30 days of school. Brian says that his working mother asks him to stay home to take care of his little sister whenever his sister is sick and cannot attend the day care center. Brian’s mother says that this accounts for only 10 of the 30 days. The school is prepared to recommend truancy charges against Brian if the matter is not resolved in a juvenile court prefiling mediation program.
e. Stover bought two tires from Jenner’s, a local gas station. He was offered retreads but decided to buy new ones instead. Recently, when he had a flat, the service attendant at the station to which he brought the tire told him that the tires were used. When Stover confronted Jenner with this information, Jenner became angry and vigorously denied the accusation. Stover talked to another neighbor who had a similar experience with Jenner.
Stover does not have a lawyer (the amount in controversy did not seem to warrant the investment) and does not realize that treble damages would be available if he could prove his allegations. The mediation program is staffed by nonlawyer mediators who are unlikely to know about the treble damage statute.
f. Sanford is a shy woman working on an otherwise all-male construction crew. The crew supervisor often comes over to her and yells at her, probably just because he enjoys seeing Sanford cower or begin to cry. Sanford tries to stick it out because she hopes to become a supervisor herself for one of the company crews. However, she becomes distraught and consults a lawyer about filing a claim. The lawyer advises Sanford that the law is unsettled in her jurisdiction on the issue of whether the supervisor’s shouting constitutes sexual harassment. The lawyer adds that, in light of the unsettled legal issue, a public interest law firm would probably represent her without charge. On the lawyer’s advice, she files a claim with the relevant state civil rights agency to exhaust administrative remedies. The agency has a mediation program.
4.2    A debate about public support for mediating some or all issues in domestic relations court raises all of the issues mentioned above and more. On the positive side, earlier, more amicable, and less expensive resolution may inure to the benefit of the children and not just the parties to the dispute. On the other hand, bargaining disparities seem especially great if one spouse has abused the other. Domestic mediation programs persist, though often with special screening to exclude or allow parties to opt out in the face of domestic violence (Rimelspach, 2002; Adkins, 2010). Are there procedural protections for the battered spouse in mediation that are sufficient enough that courts should allow such victims to participate in mediation?
B. SOCIAL SCIENCE ASSESSMENTS OF MEDIATION
The views expressed by the commentators in the foregoing policy dialogue rest on assumptions about how people behave and how institutions operate. How accurate are these assumptions? In the excerpt that follows, sociologist Craig McEwen summarizes 30 years of empirical research, much of which bears on the validity of the statements made in the policy dialogue. People who have participated in mediation like it and think the process was fair. Satisfaction rates typically run about 80 percent or higher. This is true for attorneys as well as parties. Beyond this, though, the empirical research suggests that the question of whether the commentators’ claims are accurate should be answered: “It depends.” Mediation results differ depending on the context for and administration of the mediation program, types of disputes, mediator approach and effectiveness, and preparation by participants.
    S. COLE, C. McEWEN, N. ROGERS, J. COBEN, AND P. THOMPSON, MEDIATION: LAW, POLICY, AND PRACTICE

    (3d ed. 2011)
Settlement rates: Once cases enter court-connected civil [referring to general civil cases as opposed to domestic relations cases] mediation, rates of settlement range from 18% to 80% across programs, with most falling between roughly 30% and 60%.1 Research about child custody and divorce mediation yields similar ranges of partial or full settlement across programs—50% to 80%. Roughly similar ranges of settlement rates are reported for [administrative] agency programs for workers’ compensation and employment discrimination claims.
Compulsory participation: The research challenges—although inconsistently—the assumption that settlement rates will be lower in mandatory than voluntary programs. [In most studies, both settlement rates and satisfaction rates for those compelled to participate in mediation mirror those of people who agree to mediate.] Because they typically have much higher caseloads, mandatory mediation programs generally produce a larger number of settlements than do voluntary programs. [I]n considering the potential effect of a mediation program on court workload, one should consider caseloads as well as settlement rates.
[In a study of private mediation, those participating pursuant to a contract clause to mediate reached settlement as often as those who decided to mediate after a dispute arose, and the two groups had similar levels of satisfaction (Brett et al., 1996).]
Case type and mediator approach: Case type (e.g. contract, personal injury, employment) does not affect settlement rates, but the mediator’s approach to mediation might. Several studies suggest that litigated civil cases are more likely to settle if the mediators take more active roles in evaluating the value of the case, helping the parties do so themselves, or in recommending a specific settlement. Research also makes clear that attorneys prefer that mediators play an evaluative role in civil case mediation. [But the parties are less likely to be satisfied with the fairness of mediation if the mediator recommends a particular settlement.]
By contrast, a study of divorce mediation differentiated problem-solving from settlement-oriented divorce mediation. In the former, mediators sought out underlying attitudes and beliefs that fueled conflict while the latter focused essentially on crafting a settlement. The researchers report that the problem-solving approach was more effective in achieving durable agreement in high conflict situations than was the settlement-orientation approach. [U]nlike civil case mediation, parties in divorce cases settle more frequently when mediators attend to interests and relationships, examine multiple options for settlement, and manage the process closely to deal with emotional and relational issues.
Preparation by parties and attorneys: Research also underlines the importance that parties and lawyers play in mediation program outcomes—settlement is more likely if the lawyers prepared the parties and act in a cooperative manner.
Timing of mediation: Although attorneys may resist “early” mediation in civil cases because they believe they must complete discovery before they can consider settlement, it appears that early mediation does not generally reduce settlement rates. Earlier use produces earlier case disposition generally according to a study of federal civil litigation. Research generally supports the thesis that early referral to and use of mediation increases the chances that parties will reduce their expenses but it does not support the claim that mediation by itself reduces party costs. Roselle Wissler’s study of Ohio courts revealed that “cases with earlier mediation referrals and sessions had filed fewer motions and had conducted less discovery.…” (Wissler, 2002:695). The RAND study adds refinement to such findings; it indicates that costs savings from early case management did not appear without controls over the period for discovery (Kakalik et al., 1996:54-57).
Already low trial rates do not appear to be reduced further by mediation programs, but earlier settlement may well be a consequence of some programs. It appears that earlier mediation referral and completion are more likely to diminish the use of court and agency processes than is later referral to mediation.
[Costs for parties: Research generally supports the thesis that early referral to and use of mediation increases the chances that parties will reduce their expenses, but it does not support the claim that mediation by itself reduces party costs. In the most careful studies of civil mediation programs, no consistent difference has been found in attorney’s fees, hours or other costs between mediated and other cases. Research about the use of mediation in business-to-business disputes suggests that party costs depend very much on when the parties undertake mediation in the litigation process and that earlier mediation and resolution have significant impact in reducing costs for parties.]
Types of agreements reached: Research indicates that whether or not mediated agreements differ from those emerging from negotiations without a mediator depends on the context, with more differences in the domestic and administrative agency context than in general civil litigation. What data we have suggest the likelihood that the outcomes of civil case mediation generally resemble in many ways the results of conventional settlement.
[Family and employment cases differ from general civil cases in terms of whether mediated agreements differ.] In family cases, several studies report higher percentages of some form of joint custody or sharing parental rights and responsibilities as a result of mediation than of lawyered negotiation. Mediated divorce agreements also appear more likely to contain detail about visitation arrangements and about child support than are negotiated agreements. [I]n agency and in-house employment discrimination mediation, there is evidence of a wider range of outcomes than traditional agency processes or courts provide, including prominently apology, reinstatement, and changes in organizational rules and practices.
[Differing outcomes by types of parties: Critical commentary has raised concerns about power imbalances in mediation and whether or not women and ethnic and racial minorities fare worse in mediation as a result. The little research that examines these issues has been done in small claims and divorce cases and provides weak or mixed evidence about “worse outcomes” through mediation. A study of New Mexico small claims court found that most—but not all—outcome disparities were explained by case characteristics such as whether or not the party was a first-time or repeat court user (LaFree and Rack, 1996:780). It appears, however, that minority men received less money in mediated than adjudicated cases (id.). Research on outcomes of family mediation and litigation paints a mixed picture—for example, women get sole custody more often in litigation than in mediation but appear to do better on child support in mediation (Kelly, 2004:7). In general, thus, research does not provide consistent support for the contention that “weaker parties” fare worse in mediation.]
Party compliance with the resolution reached: The evidence from some custody mediation programs indicates higher compliance with child support orders by mediating parents than by those not mediating and in general greater compliance with visitation and other aspects of the divorce agreement, although the evidence is mixed. In the civil case context, by contrast, compliance with mediated outcomes appears to be very high (90% or more), but there is no evidence that it exceeds compliance rates for negotiated outcomes, although it may be higher than compliance in cases that go to trial.
Effects on future relationships among parties: In civil case mediation, the limited research available suggests a marginal impact of the process on improving relationships between parties, but the evidence is stronger and more positive in employment and family mediation. In family mediation, evidence suggests that mediation more often than normal litigation improves the working relationships of parents, at least in the short-term, and can even promote greater involvement of fathers with children. Professor Emery and colleagues, for example, found in a unique 12-year follow-up that mediating fathers had more contact with children than did the fathers who had not mediated (Emery et al., 2005:30). Research about the impact of the United States Postal Service workplace mediation program documents at least short-term changes in skills (e.g., supervisor listening skills) according to both employee and supervisor participants and positive shifts in perceptions of the other side in the dispute (Bingham, 2004:158).
Effects on lawyering outside of mediation and vice versa: [W]e know that giving lawyers experience in mediation (through mandatory court programs, for example) can affect whether and how they will recommend use of mediation to their clients. In research in Ohio, Roselle Wissler found that the likelihood that lawyers would talk with their clients about trying mediation depended [in part] on how frequently their cases had settled in mediation (Wissler, 2004: 483-43). Divorce lawyers who participate with their clients in mediation may alter their views of and approaches to settlement. In a study of Maine and New Hampshire divorce lawyers, researchers found that those in Maine (who participated actively and regularly in mediation with their clients) were significantly more likely than their New Hampshire counterparts (who had at the time little experience with mediation) to endorse the negotiation goal of achiev[ing] a “fair settlement” rather than “getting the most for their client.” Research on commercial litigators in Ottawa and Toronto found that they began to prepare for negotiation earlier under a mandatory mediation rule.
At the same time, some observers argue that civil case mediation has been shaped by litigation practice rather than reshaping it. Professor Welsh, for example, contends that civil case mediation “is developing an uncanny resemblance to the judicially-hosted settlement conference” (Welsh, 2001, 25).…
    Question
4.3    Empirical evidence fails to shed light on several points disputed by commentators in the policy dialogue on pages 186-191 (see Esser, 1989). Who should bear the burden of persuasion in the policy debate?
C. REGULATING MEDIATION
The growth in public support for mediation indicates that the arguments in its favor have been persuasive. At the same time, the concerns about mediation discussed in the last section have spurred efforts to control the quality of mediation.
Some such efforts require no changes in the law. For instance, professional mediation associations promote high quality through consumer education, mediator rosters, continuing education for mediators, ethics codes that are voluntary or enforced by exclusion from membership in the associations, and peer review among mediators (see SPIDR Report, pp. 202-208). However, courts, administrative agencies, and legislators have become increasingly involved in mediation funding and referral, and they are reluctant to rely solely on informal schemes that depend for success on the voluntary compliance of mediators or the watchfulness of consumers or private associations.
This reluctance has led to experimentation with what is called here the “regulation” of mediation. The regulation consists of efforts to enforce standards of quality. The standards of quality underlying enforcement schemes differ from jurisdiction to jurisdiction, though the standards commonly concern fairness, costs, and respect for the justice system (Section C1, infra).
The enforcement schemes (Section C2, infra) reflect a variety of approaches to regulation. This is the “how” rather than “what” of regulation. Enforcement schemes are divided in the discussion below into:
 
    •  Entry-level requirements, such as training, experience, and educational qualifications for mediators;
    •  Mediator accountability provisions, such as binding codes of ethics, civil liability for mediators, program funding requirements, and occasionally even criminal liability for mediators; and
    •  Mediation-related procedures, such as expert assistance for the parties, exclusion of some cases from mediation, and judicial review of mediated agreements.
 
The experimentation has led to an immense new body of law regarding mediation. There are now thousands of state and federal statutes that concern mediation; the volume has grown sevenfold over the last 20 years (Cole et al., 2011:§16.1). Adding to the statutory complexity, court rules, administrative regulations, and judicial rulings also increasingly govern the mediation process. These laws vary in their regulatory approach from one jurisdiction to the next and also by type of case within each jurisdiction.
Could mediation law be simpler? A number of those involved in the field initiated an effort to simplify and improve the law in the 1990s. In 2002, both the American Bar Association and the National Conference of Commissioners on Uniform State Laws approved the Uniform Mediation Act. The Uniform Commissioners amended the Act in 2003 to make clear that the courts should give force to international parties’ agreement to have their mediation governed by the protocol developed and approved by the United Nations for international commercial disputes. Ten states and the District of Columbia have adopted at least the 2002 version of the Act.
The Act relies on the third type of enforcement scheme set out above—it provides for mediation-related procedures as the means to achieve quality. First, mediator reports to the decision-maker are prohibited. Second, parties are permitted to have a lawyer or other person accompanying them. In one way, the Act relies on mediator accountability. The mediator must disclose conflicts of interest and, if asked, qualifications to mediate. (Sections 7, 9, 10, Uniform Mediation Act, Appendix E.) Though a relatively simple scheme with broad support, the Uniform Mediation Act has not led to repeal of more complex statutory schemes; instead, the volume of statutes has grown since the Act’s approval in 2002.
In addition to these laws, there are standards that might at some point take on the force of law. In 2005, the American Bar Association, American Arbitration Association, and Association for Conflict Resolution approved an amended version of the Model Standards of Conduct for Mediators (Appendix G). Noting the broad agreement in the field about the Model Standards, its preamble suggests that courts might use the standards in mediator malpractice cases as a basis for determining the standard of care. If that occurs, the ABA Model Standards, and perhaps some of the specialized standards like the Model Standards of Practice for Family and Divorce Mediation, will move from a hortatory status to one with the force of law.
    1. Standards of Quality for Mediation
One way to begin the task of regulating to achieve quality is to translate the concerns expressed in Section A into legal standards. Drafters may find the translation challenging, however, because people disagree about how fairness and other goals should be defined, as we noted at the start of the chapter. A second challenge is to weigh the costs of regulation against the gain. Ultimately, aims touted by some commentators, such as personal reconciliation (pp. 187, 189), may be lost in the winnowing process, either because law would be a clumsy mechanism to achieve them or because the goals may not be worth the effort in the eyes of legislators. We discuss the goals and legal standards emerging in the law in this section, and the enforcement mechanisms in the next section.
    a. Fairness
If all parties have attorneys, it may be sufficient to define fairness as consent to the result by parties within a process that has integrity. The statutory standards might then relate to lack of coercion to settle (see pp. 222, 523-524) and neutrality of the mediator. But that may not be sufficient as a standard for unrepresented parties, who may face marked differences in negotiating experience and understanding of their alternatives to settling. To protect these persons, some jurisdictions have developed standards for fairness based on balance in the negotiation process or equivalency in outcomes, though each is fraught with difficulty, as discussed below.
Balanced negotiation process: The concern that imbalances in negotiating power will have harmful effects has been addressed in some jurisdictions through legal standards regarding the process of mediation. In Hawaii, for example, mediators are directed by court standards to promote balance by encouraging disclosure of information (Hawaii Supreme Court Guidelines for Hawaii Mediators, 2002). The Iowa Supreme Court rules require family mediators to assure a productive dialogue (Iowa Supreme Court Rules Governing Standards of Practice for Lawyer-Mediators in Family Disputes, 1986).
One difficulty with these standards is that bargaining imbalances are not easily identified. Negotiating power may be based on differing access to legal expertise, negotiating ability of the parties or their representatives, ability and willingness to take risks, ability to withstand delay in resolution, vulnerability to damage from publicity, willingness and ability to evade collection efforts, and countless other things. Negotiating power can also change over time and from issue to issue, adding to the difficulty of identifying imbalances.
The next problem lies in determining when the extent of the imbalance—if identified accurately—is serious enough to warrant regulation. Is it when the effect in mediation exceeds that in the likely alternative process? If so, this would require use of a comparative standard. We discuss the shortcomings of comparative standards below (pp. 200-201).
Once bargaining imbalances are identified and their extent determined, the next task is to determine what types of bargaining imbalances should be avoided. Those based on lack of access to legal expertise and financial resources seem especially important to avoid, because they fall more frequently on the poor. An Oklahoma court rule reflects this view, stating that if one party has a lawyer and another does not, the party without representation may refuse to participate in the mediation (Oklahoma Supreme Court Rules and Procedures for Dispute Resolution Act, Rule 10). Beyond this, public policy interests do not demand total bargaining parity. For instance, the law does not seek to neutralize a bargaining advantage gained by one party because the other has a criminal record and will therefore be less credible as a witness at trial, or a bargaining advantage held by an AIDS patient because the insurance company defendant is trying to avoid damaging precedent and offers more in settlement than is likely to be awarded after trial (Aiken, 1992).
Equivalent or “fair” outcome: Those who despair at regulating the mediation process often aim instead at regulating outcomes. It has been suggested by commentators that mediated agreements should be consistent with the anticipated outcome at trial or, instead, that mediated agreements should be consistent with the settlement a party would approve after hearing what a lawyer would have recommended (e.g., Maute, 1990). If this latter comparative standard could be embodied in law and enforced, it has the advantage over the former standard of including such considerations as the expense, uncertainty, and emotional stress of litigation and the likelihood of compliance. Unfortunately, these added considerations are often unknown by the judge or mediator who must make the comparison. Further, predicting the lawyer’s advice may be so difficult that the standard collapses. In one experiment, a panel of divorce lawyers was asked to assess the quality of settlement agreements. The researchers reported, “[T]ypically, one experienced attorney viewed a visitation arrangement as appropriate while another felt it was only fair and a third scored it as poor” (Thoennes, Pearson, and Bell, 1991:163).
Because of practical problems with comparative standards, some noncomparative measures of mediated agreements are imposed by law. For example, under various statutes or court rules, a mediator complies with the law if the best interests of children are promoted (e.g., N.C. R. Visitation and Custody Disputes, R. 11) or a judge approves it (e.g., Colo. Rev. Stat. §13-22-308). Some of these standards presuppose that law is not the only measure of fairness. “Best interests of the child,” for example, could be defined by other standards, though settling on nonlegal criteria may be problematic. The judicial approval requirement has the advantage of dodging, for the moment, the issue of an appropriate criterion for assessing mediated agreements.
    b. Costs
Disputants and courts hope that mediation will result in cost savings. Generally, they anticipate savings only if mediation produces a settlement. Further, early settlement increases cost savings for both the parties and the courts (see p. 194). Perhaps to encourage cost savings, nonprofit program funding in some jurisdictions is based in part on the number of settlements reached (710 Ill. Comp. Stat. 20/4 et seq.). A state funding formula that takes the number of settlements into account may make it more difficult to achieve fairness in mediation. A community mediator in such a state may hesitate to terminate an unbalanced mediation, knowing that her program’s funding may be affected by the number of settlements it reaches.
    c. The Effectiveness of the Justice System
The regulation of mediation reflects the need to maintain public confidence in the justice system and to keep it accessible to persons of all income levels, not just the desire to provide high-quality mediation. For example, to maintain access to the justice system, legislatures and courts sometime place ceilings on mediation fees for court-referred cases. Judges may want to require certain mediator qualifications so that the public views court staff members as highly trained professionals even if research does not substantiate the need for the qualifications in terms of the quality of the mediation process. Statutes requiring assessments regarding participant satisfaction may respond as much to the desire to preserve confidence in the courts as to improve the quality of the mediation.
Mediation regulation may also stem from concerns, expressed by critics, that additional settlements resulting from mediation will diminish the courts’ role in clarifying the law through judicial precedent, and in deterring undesirable conduct through criminal and civil penalties and trial publicity. Efforts to respond to these critiques are evidenced in procedural standards, such as occasional requirements for judicial review of mediated agreements and standards for selecting cases for mediation referral. For example, two decades of efforts by victim advocates have persuaded lawmakers to increase sanctions for domestic violence. Courts are more frequently treating family violence as crimes. Victim advocates fear that these efforts will be undermined by mediated settlements (Lerman, 1984:79-94; but see Adkins, 2010). Responding to this concern, statutes regarding mediation programs often exclude from mediation cases involving domestic violence (e.g., Iowa Code §236.13). Thus, concern for deterring family violence has been translated into a standard for selecting cases suitable for mediation.
    d. A Word on Comparative Standards
Many of these standards are comparative—for instance, comparing mediated settlements with court judgments. We have discussed the implementation problems, but comparative standards also present conceptual problems. It may not be sensible to aspire to standards based on comparisons of outcomes of mediation and trial. The likely alternative to mediation in a particular situation might not be litigation but unassisted negotiations, arbitration, administrative process, political battle, economic warfare, or simply doing nothing.
Moreover, even if litigation is the likely alternative, the apt comparison is not between ideal mediation and ideal litigation, but between what is likely to occur in each process. For instance, it makes little sense to assume that either mediators or judges advise litigants of their rights or look out for interests of nonparties if this is typically not the case. Without a lawyer, the consumer who seeks redress from a car manufacturer or dealer for a bent car axle may have difficulty both navigating through the court process and negotiating in mediation. Nonetheless, the lack of a lawyer may be less damaging in mediation, where the focus may be less on the parties’ legal rights than on whether the defendants can settle for less than litigation costs.
    e. The Difficulty of Defining Quality and Fairness Across Cases
Lawmakers who seek to regulate mediation must choose implicitly a concept of fairness and quality, but this section demonstrates the complexity of the task. Even within the field, little consensus has developed on the weight to be given to party autonomy versus substantive justice, for example (Waldman, 2011:26).
    Questions
4.4    Standards for mediated settlements reached through public mediation programs are often higher than for settlements achieved after unassisted negotiations. For unassisted settlements, present laws are usually satisfied if the parties consent to the outcome; no contract defenses (fraud, unconscionability, and so on) are available; the agreement does not contravene public policy; and it is not a special type (custody, class action) requiring court approval. Why should legal standards be different for mediated settlements than for settlements reached without the assistance of a mediator?
4.5    Mr. and Mrs. Thompson purchased a home 2 years ago after saving for 20 years. Both have eighth-grade educations, and Mrs. Thompson works at minimum wage. Mr. Thompson is ill and unable to work. A few months ago, they signed an agreement with a contractor to remodel their kitchen. They also signed a note secured by a mortgage on their home. The contractor did a little work and then, after bilking 100 other families as well, disappeared. The bank that purchased all the notes from the contractor seeks to collect and has threatened, through its law firm, to foreclose on the Thompsons’ house. The Thompsons are represented by a legal services attorney who was admitted to the bar a few months ago and is anxious to engage in a first negotiation.
If the case is mediated, what will be the bargaining imbalances? Which bargaining imbalances would lead to unjust results in mediation? Would the results be more just in litigation or in unassisted negotiations?
4.6    In a sexual harassment case, the mediated settlement provides that the alleged harasser will be transferred away from the plant where the plaintiff works, that no one will disclose the settlement, and that the defendant employer will pay the plaintiff $75,000. The claimant’s counsel estimates that judgment after trial, set for a year from now, would be $125,000. Are the results equivalent? Is the outcome fair to the parties? Is it harmful to nonparties?
    2. Enforcement Mechanisms
    a. Mediator Qualifications
Mediator qualifications are the first of the enforcement mechanisms (mediator accountability and mediation procedures will be discussed in subsequent sections). Mediator qualifications are based on the assumption that education, training, and experience indicate ability and create an inclination to act in a particular way. For example, if a mediator undergoes training in dealing with power imbalances, the assumption is that the mediator will be more likely to intervene effectively in such situations. A mediator who has met training and experience requirements will presumably be more adept at leading parties to settlement. But, it is unclear whether the assumptions underlying qualifications are warranted. Research only substantiates that mediation experience, not education or substantive expertise, increases settlements. In addition, the extent of a mediator’s training and education does not affect satisfaction rates (Wissler, 1997; Wissler, 2002; Goldberg, Shaw, and Brett, 2009 (reporting that mediator’s ability to gain the parties’ confidence was key to mediator’s success)).
Legislators have not waited for research, however, and qualifications for mediators in publicly supported or referred programs have been imposed by statute in at least 38 states and by court rule in others. In developing standards to apply to their state’s mediators, at least one state carefully considered the issues raised in the national debate. Adapting a “quality assistance” approach, Maryland determined that mediators should be judged by their ongoing commitment to improving their effectiveness rather than by proving that they had satisfied high entry-level qualifications. Maryland’s low initial hurdle/high maintenance approach to quality became known as “quality assurance.” The Maryland experiment is in its early stages but appears to be viewed favorably by its court system—Maryland courts began selecting mediators from the initiative’s membership.
The Uniform Mediation Act includes provisions designed to help ensure mediator quality through a disclosure/market check mechanism. Section 9(c) requires mediators to disclose their qualifications at a party’s request. Nebraska’s adoption of the UMA imposes an obligation on mediators to disclose qualifications, based on the reasoning that consumers might not know when they should request disclosure (Neb. Rev. Stat. §25-2938(c)).
The following report, which was adopted by the Society for Professionals in Dispute Resolution (SPIDR, now ACR), discusses the formal and informal means available to promote quality in dispute resolution and the special considerations inherent in imposing mediator qualifications by law to achieve this goal.
    SOCIETY OF PROFESSIONALS IN DISPUTE RESOLUTION,
REPORT OF THE SPIDR COMMISSION ON QUALIFICATIONS

    (1989)
… RATIONALE
The most commonly discussed purposes of setting criteria for individuals to practice as neutrals are (1) to protect the consumer and (2) to protect the integrity of various dispute resolution processes. Many policy makers and professionals in the field are concerned about individuals with little information about or skill in dispute resolution simply “hanging out a shingle” and offering to mediate or arbitrate anyone’s dispute. Further, concerns are being raised about poorly trained and inexperienced neutrals offering training to others. The risks are several—the interests of parties may be harmed by incompetent practice and the public’s understanding of what it means to request specific dispute resolution services may become confused, leading to public dissatisfaction with the field and claims that mediation and arbitration are merely a form of second class justice.
Proposals to establish qualifications for neutrals also raise considerable controversy, however. Some of the reaction appears to be anxiety among members of a profession newly faced with regulation. Many substantive concerns also have been raised, particularly about mandatory standards of certification, including: (1) creating inappropriate barriers to entry into the field, thus, (2) hampering the innovative quality of the profession, and (3) limiting the broad dissemination of peacemaking skills in society. Even many of those who are persuaded that there is a need for some mandatory standards are concerned that it may not be possible yet to define and measure competence.…
Although current developments in legislating qualifications most frequently apply to disputes referred by courts, these developments are likely to shape the practice of dispute resolution in all sectors. With so many statutory or court-ordered requirements in place, avoidance of the issue is no longer an option. Rather, the question is what are the most appropriate and useful ways to achieve the objectives of policy makers who are concerned about ensuring qualified practice, without the negative consequences of limiting the field.
POLICY OPTIONS
There is no single way to promote quality in any professional practice. Among the options are [the following].…
A.    FREE MARKET
Classically, in the “free market” consumers of a service select any provider they wish, with no regulation of consumer or provider. This situation can be found in much labor arbitration practice and in the mediation of some family, commercial, and environmental disputes. Based on this experience, some assert that the free market is sufficient to ensure quality of practice because the parties will continue to select only those who have provided competent service.
B.    DISCLOSURE REQUIREMENTS
A concern raised about the “free market” approach is that many parties, particularly those who do not use dispute resolution services on a regular basis, do not have access to complete information about practicing neutrals. Thus, these parties cannot make the informed choice on which the advantages of the free market depend. Consequently, some suggest that disclosure requirements would make a significant contribution to consumer protection.…
C.    PUBLIC/CONSUMER EDUCATION
Reliance on informed choice also assumes that parties will consider what characteristics of a neutral will serve their best interests. Although some parties are experienced in how dispute resolution processes and neutrals function, others are not. Some public and private agencies consider it their responsibility to conduct educational programs for potential parties or to raise questions to help them think through the implications of a variety of options.…
D.    “AFTER THE FACT” CONTROLS, [SUCH AS] MALPRACTICE LAWSUITS
The threat of malpractice lawsuits is one method of increasing the likelihood that individuals in any profession will practice in a competent manner. Few malpractice cases have been filed against neutrals to date and few professional standards exist against which to judge whether a particular individual has been guilty of malpractice in a given situation. The increasing tendency to formulate standards of practice may have growing implications for malpractice actions.…
E.    ROSTERS
An increasingly common means for encouraging the use of dispute resolution services is to establish “rosters” through which parties can obtain the services of a neutral. A roster differs from a dispute resolution program in that the neutrals listed on a roster provide services independently of the organization maintaining the roster. Although organizations that compile rosters vary in the amount of screening that they do, most stand behind the competence of the individuals included on their rosters. Examples of rosters are the lists maintained by the Federal Mediation and Conciliation Service and the American Arbitration Association.…
F.    VOLUNTARY STANDARDS
Various professional organizations, such as the National Academy of Arbitrators, have adopted their own form of standards through their membership criteria. Another example is the Academy of Family Mediators, which has established detailed membership requirements and criteria to accredit mediators and trainers. Neutrals participate in these organizations voluntarily; if they choose not to do so they are not barred from practice. If the standards of the organization are explicit, well publicized, and seen as desirable by consumers, however, the consumers’ preference for neutrals possessing the “credential” of membership in that organization may serve to increase the use of neutrals with those qualifications.
G.    CODES OF PROFESSIONAL ETHICS
One form of voluntary standards is a code of ethics, such as the code developed by the Society of Professionals in Dispute Resolution. Parties have the opportunity to know more about, and possibly value the qualities of, neutrals subscribing to a code of ethics.
H.    MANDATORY STANDARDS FOR NEUTRALS
Some suggest that specific standards should be set for who should be allowed to practice as a neutral, in part because parties often do not have a free choice of the neutral providing a dispute resolution service. Among those who hold this view there are differences about what criteria are good measures of competent practice. The most common pattern to date is for states to require degrees earned in related professions, such as law, social work, or counseling. The specific degrees required vary. Recent regulations promulgated by the Florida Supreme Court, for example, limit court-referred family mediators to those with one of the following credentials: a master’s degree in social work, mental health, behavioral or social sciences; psychiatrists; attorneys; and certified public accountants.
Some states include training requirements; one incorporates experience. In some states, such as Florida, a minimum number of hours of court-approved dispute resolution training is combined with academic degree requirements.…
There are different ways of setting standards for neutrals. The least restrictive is some form of certification, which may be performed by a private organization or a public agency. Lack of certification does not bar an individual from practicing. Licensing is more restrictive, performed by a public agency as a condition of practice.
I.    MANDATORY STANDARDS FOR PROGRAMS
… Some suggest that setting criteria for programs offering dispute resolution services, rather than criteria for individual neutrals, might be an effective way to ensure quality of dispute resolution services without limiting the entry of individual neutrals into the field.…
J.    IMPROVEMENTS IN TRAINING FOR NEUTRALS
Regardless of whether any limitations on entry are established, a strong case can be made for requiring continuing training and evaluation of dispute resolution skills.…
PRINCIPLES
There is no single answer to what constitutes a qualified neutral or which of the policy options described is appropriate to ensure that those who practice are qualified to do so. SPIDR recommends the following central principles:
 
    A. that no single entity (rather, a variety of organizations) should establish qualifications for neutrals;
    B. that the greater the degree of choice the parties have over the dispute resolution process, program or neutral, the less mandatory should be the qualification requirements; and
    C. that qualification criteria should be based on performance, rather than paper credentials.
 
A.    NO SINGLE ENTITY
1-2. Clearly, the dispute resolution field is a diverse one. Even though there are some skills that are basic, the knowledge and techniques required to practice competently may vary by context, by process, by issue, or by institutional setting. Different criteria also may be relevant to binding arbitration, non-binding arbitration, mediation (where neutrals do not give opinions), and ombudsmanry.…
It may be important to avoid policies that would allow any one public or private body to establish uniform criteria for all neutrals, even for a single sector. Such uniformity could restrict the development of different dispute resolution approaches and, if misused, could close the ranks of the profession to particular social or ethnic groups.
Thus, SPIDR recommends:
          1. Where criteria for determining minimum competence in different contexts are warranted, they should be established by a variety of agencies working in those contexts. No single entity should be relied on to certify general dispute resolution competence.…
B.    DEGREE OF CHOICE
3.… The Commission has identified three categories of relative choice by the parties:
 
    a. independent neutrals offering services to the public through a free market, or public or private institutions in which parties have full choice of process, program, and neutral;
    b. public or private institutions in which parties have a choice of some, but not all, of the following: process, program, and neutral; and
    c. public or private institutions in which parties have no choice of process, program, or neutral.
 
If one of the purposes of efforts to ensure competent practice is to protect the consumer, different approaches may be appropriate depending on the degree of freedom or ability that the parties have to choose and thus to protect themselves. Thus, SPIDR recommends:
          3. The extent to which qualifications for neutrals are mandated should vary by the degree of choice the parties have over the dispute resolution process, the program offering dispute resolution services, and the neutral. The greater the degree of choice, the less mandatory should be the requirements.
Based on this general principle, SPIDR suggests three basic strategies corresponding to the degree of choice by the parties: …
          4. No standards or qualifications should be required that would prevent any person from providing dispute resolution services, when parties have free choice of the process, program, and individual neutral, provided that the parties are given access to [specified] information about the neutral.…
          5. Where courts, public agencies, or private organizations operate programs that do not offer the parties a choice of the dispute resolution process, program, or neutral to which the parties must go to engage in that process, standards or qualifications for such programs and neutrals should be set by an appropriate public entity (typically the legislature or its delegee), in accordance with the principles set forth in this document. Information about such standards or qualifications should be made available to the parties.
6. Finally, where the parties have a choice of some—but not all—of the elements of process, program, or neutral, the elucidation of a general standard to govern qualifications is difficult. SPIDR’s recommended approach is to require programs offering dispute resolution services to disclose their selection criteria but not to tell them what criteria they should use. Thus, when the parties have some, but not complete, choice of process, program, or neutral, SPIDR recommends:
          6. It is the responsibility of public and private programs offering dispute resolution services to define clearly the services they provide, to establish clear criteria for selecting intervenors and evaluating intervenor performance, to conduct periodic performance evaluations, and to offer [specified] information about the program and the neutral(s) to parties.…
C.    PERFORMANCE-BASED QUALIFICATIONS
… The committee knows of no evidence that formal degrees are necessary to competent performance as a neutral. Indeed, there is impressive evidence that some individuals who do not possess these credentials make excellent dispute resolvers. Furthermore, the requirement of a graduate degree in any discipline clearly creates a significant barrier to the entry of many competent individuals into the profession.…
          7. Knowledge acquired in obtaining various degrees can be useful in the practice of dispute resolution. At this time and for the foreseeable future, however, no such degree in itself ensures competence as a neutral. Furthermore, requiring a degree would foreclose alternative avenues of demonstrating dispute resolution competence. Consequently, no degree should be considered a prerequisite for service as a neutral.
8-10. SPIDR believes that performance criteria (such as neutrality, demonstrated knowledge of relevant practices and procedures, ability to listen and understand, and ability to write a considered opinion for arbitrators) are more useful and appropriate in setting qualifications to practice than is the manner in which one achieves those criteria (such as formal degrees, training, or experience). Thus, SPIDR recommends: …
          9. Any requirements concerning who can practice as a neutral should be based on performance. In establishing requirements, any certifying bodies or agencies maintaining rosters or lists of “acceptable” neutrals should emphasize the knowledge and skills necessary for competent practice, not the education or other method by which an individual acquired the knowledge or skills.
          10. One goal of establishing standards should be to encourage and increase the diversity of practicing neutrals. Consequently, standards should be scrutinized carefully to avoid the exclusion of groups based on race, sex, age, handicap, nationality, religion, or sexual preference.
11. Clearly, if performance criteria are preferred to educational degrees, it is important to identify and measure the characteristics and capabilities that determine competence. While recognizing the difficulty of the task, the Commission believes that it is possible to test for competence and well worth the effort it entails.…
As an alternative, experience can be a useful screening tool to identify those who can mediate or arbitrate and those who would benefit from further training. Criteria such as the amount and diversity of prior dispute resolution experience, the complexity of previous cases handled, and the amount and diversity of experience as a negotiator in similar cases all may be useful. Well designed training and apprenticeship programs, with significant personal observation and feedback, also may be able to provide an equivalent of competency testing.
    Note
In 1995, SPIDR (now Association for Conflict Resolution, or ACR) approved a second report on qualifications, stressing the importance of private rosters and certification systems to improve the operation of the marketplace as a check on the quality of mediation. The commission reaffirmed the 1989 commission’s view that knowledge about what constitutes “competency” for a mediator and other types of neutrals is “at a nascent stage.” The commission also pointed out that desirable abilities for the neutral might vary depending on the aims of the dispute resolution process, the setting, and the parties. Given the lack of empirical evidence to justify some types of qualifications and the contextual variations, the commission recommended against mediator licensure. It also urged those who might impose qualifications not to restrict unnecessarily party choice of mediators and to guard against selection criteria that would reduce the diversity of the mediator pool. In 2004, ACR proposed a mediator certification program for entry-level mediators. This proposal is discussed in the excerpt below.
    Questions
4.7    Despite the SPIDR Commission’s statements that educational degrees have not been shown to relate to competent performance, a number of statutes still require advanced degrees for mediators in publicly supported programs. What are the costs of imposing degree requirements? Can these be justified as a means of building public confidence in mediation?
4.8    The SPIDR Commission recommends that dispute resolution programs periodically evaluate the dispute resolution skills of their neutrals. Should the evaluation include effectiveness in dealing with power imbalances? How would that effectiveness be determined?

In 2012, creation of national mediator certification standards no longer seems likely. Initial efforts by major dispute resolution organizations, such as ACR and the Federal Mediation and Conciliation Service (FMCS), foundered. In addition, an effort by the ABA Section on Dispute Resolution and ACR to study the feasibility of developing a national mediator certification program ended with a whimper rather than a bang. Following a survey of over 3,000 mediators to determine what mediators thought should be required to obtain certification, the ABA did not develop a certification plan. At one point, the ABA drafted a plan for certifying mediator organizations to train mediators but never finalized the plan.2 Stakeholders could not agree on a single approach or even a variety of acceptable approaches to the problem.
In 2008, the ABA Section on Dispute Resolution reexamined the certification question in the more limited setting of commercial and civil mediation. See Final Report of ABA Task Force on Improving Mediation Quality. The Task Force concluded that the following elements are essential to ensuring quality in commercial and civil mediation: (1) that the mediator, party, and counsel be adequately prepared for mediation; (2) that the mediation process be customized on a case-by-case basis; (3) that the mediator provide the parties with analytical assistance during the mediation process; and (4) that the mediator be persistent. Interestingly, a subsequent empirical study, conducted by Stephen B. Goldberg, Margaret L. Shaw, and Jeanne M. Brett, confirmed the importance to parties of mediator preparation and analytical assistance but noted that few parties (only 10 percent of those surveyed) found mediation process customization important. (Goldberg, Shaw, and Brett, 2009). Moreover, the Goldberg study found that advocates valued highly the mediator’s confidence-building attributes, including integrity, neutrality, and fairness. The ABA study did not emphasize the importance of these qualities in its recommendations regarding mediator quality.
In 2010, ACR revived its mediator certification plans, issuing a draft report that focuses on mediator experience, performance-based evaluation, and written testing as the basis for assessing mediator quality. See Model Standards for Mediator Certification Programs (2010), http://www.acrnet.org/uploadedFiles/About_Us/ACR_News_Headlines/Model%20Standards%20for%20Mediation%20Certification% 20Programs.pdf.
The article that follows raises some of the issues that might emerge when an organization tries to develop standards for mediator certification or mediator certification programs. Originally written in 2005, this article has been updated to reflect changes in certification efforts since that time.
    S. COLE, MEDIATOR CERTIFICATION: HAS THE TIME COME?

    11 Disp. Resol. Mag. 7-12 (Spring 2005)
To assess whether this movement toward certification is cause for commendation or for concern, we must first consider the stated goals of certification, along with the related questions of whether, and to whom, those goals are important. Second, if the goals are worthwhile, we should consider the efficacy of the various certification approaches in achieving the goals. This article explores both of these topics, and suggests potential areas of concern regarding each. It ultimately concludes that the organizations should make greater efforts to ensure that there is buy-in regarding the appropriate goals. It further concludes that the certification proposals now on the table may, in fact, be counterproductive, even for achieving the currently stated goals.
GOALS OF CERTIFICATION
The goals of mediator certification include (1) protecting consumers from the effect of “bad” mediators, (2) reducing court congestion (assuming that more cases will settle if high-quality mediators handle them), and (3) promoting mediation by, among other things, improving mediator credibility through an external indication of quality (Weckstein, 1996). The ACR Task Force on Mediator Certification stated that a voluntary certification process would also (1) provide uniform verification of a basic level of training, (2) create among mediators a “more solid foundation of competency and professionalism,” (3) assist consumers in selecting a mediator, and (4) enable certified mediators to influence the development of the mediation field.
ASSESSING THE GOALS
As a general matter, these goals all seem directed at three interrelated and symbiotic objectives: protecting and assisting consumers, improving overall mediator quality, and enhancing the credibility of “good” mediators in the marketplace. The first question, then, is whether these are necessary, or even worthwhile, goals to pursue. Do consumers need greater protection from bad mediators or more help in selecting qualified mediators? Do “good” mediators need or want to enhance their market credibility through certification? In mediation circles, anecdotal tales of bad mediators are common. But is there a consensus on what constitutes a bad mediator, or, conversely, on what characteristics “good” mediators share?
DEFINING A QUALITY MEDIATOR
The last question is perhaps the most elusive. For some time, the mediation community has believed that a key component of a good mediation is a quality mediator. But the necessary attributes of a quality mediator are often described in subjective terms that may not easily lend themselves to paper-file-based certification programs. For example, some have suggested that quality mediators must listen actively; identify issues; frame issues so that mediation parties understand them; use clear, neutral language; deal ably with complex factual scenarios; show respect for parties; earn the trust of parties; and separate their own values from the issues before them (Wissler, 2002). Magistrate Judge Wayne Brazil has offered additional characteristics: moral integrity, honesty, sensitivity, sustainable energy and positive spirit, commitment to procedural fairness, and the ability to refrain from forming premature opinions (Brazil, 1999).
All of these characteristics sound good—it is hard to argue against moral integrity and honesty—yet sources for concern remain as we consider certification designed to achieve or promote “quality” mediators. First, notwithstanding the various attributes listed above, it is not wholly clear that there is as yet a widely shared consensus on exactly which attributes, and in what proportions, lead to mediator quality. Is “sensitivity” really necessary, and if so, what exactly does it mean, and how much of it is required? Of course a mediator should “earn the trust of parties,” but how is that accomplished, and which mediator attributes facilitate it?
In short, if the goal of certification programs is “separating the wheat from the chaff,” more work should be done to determine how to differentiate the two. Until there is a shared consensus of which attributes we should be looking for, it is difficult at best to discuss the specifics of certification programs for assessing whether those attributes are present.
CONSIDERING CONSUMERS
Nor is it clear that consensus within the mediation community as to what constitutes mediator quality is the final answer on that issue. If a goal of mediator certification is to enhance the market credibility (and thus, perhaps, the market value) of “good” mediators, perhaps we should be looking to mediation consumers to ascertain what they think constitutes mediator quality. We could survey various segments of users of mediation services—those who hire mediators for voluntary mediations or those who use court mediators—and ask them what they look for when they hire a mediator or, after they have received mediation services, which factors led them to conclude that a mediator was or was not a quality mediator.
Given that the sole empirical study of parties’ assessments of mediator qualifications revealed that parties preferred mediators with experience (Pearson and Thoennes, 1988), we might speculate that the results of such a survey would suggest that experience is a major factor in assessing mediator quality. Perhaps through the consultant jointly hired by ACR and the ABA, a clearer picture of what consumers’ interests are will emerge.
Under this approach, market surveys would determine what customers want, and then certification could act as a “seal of approval” that the listed mediators possess those consumer-selected attributes. A program designed along these lines would allow mediation consumers, especially those who currently rely on word of mouth from people they trust, to cast a wider net in their search for a mediator. The certification would lower consumers’ search costs, while still ensuring that the mediator they select has the qualities that they, and others in the market for mediation services, have identified as important.…
CURRENT CERTIFICATION SYSTEM DESIGN
Even if we assume that the characteristics listed above reflect some shared notion of “quality” that we can use without further investigation, issues still arise with regard to current certification system design. If certification is intended to be a mark of quality, then a certification program should design its standards to assess whether a given applicant possesses the attributes that have been identified as important to quality. Because the attributes themselves are subjective, however, the certification proposals to date have largely relied on proxies for demonstrating quality. That is, rather than attempting to assess the presence of desirable characteristics in a given applicant directly, the proposals look to things like experience, education, and training—things that may suggest that the applicant has the necessary skill set.
But, if the certification programs are going to rely on these indirect metrics, the burden is on the organizations backing the programs to demonstrate the positive correlation between the presence of the indirect attributes and the desired attributes. That is, no one cares (or should care), in the abstract, that a mediator has been trained. It is only if mediator training, at least as a general matter, leads to a higher-quality mediation experience, that questions regarding an applicant’s training are relevant. The same is true of education or experience. It is not the existence of those factors per se, but their correlation to mediator quality that makes them relevant.
LINKING TRAINING AND QUALITY
To date, however, remarkably little empirical work has been done that demonstrates a strong link between training or education, on the one hand, and mediator quality on the other. I am aware of only one study that has looked at the issue, and that study concluded that the only relevant variable for predicting mediator quality was experience (Pearson and Thoennes, 1988). If that study is correct (and more studies would certainly be welcome), certification programs that impose training or educational requirements seem ill-suited to the task of improving mediator quality, identifying high-quality mediators, or protecting the consumers of mediation services.
[In addition to the lack of any empirical evidence supporting a link between training or education and mediator quality, there are also reasons to think that such requirements may in fact be counterproductive. Perhaps in response to these concerns, ACR, which initially developed a certification program that would have awarded certification based on a combination of training, experience, and education, recently refocused its approach. In 2011, ACR issued Model Standards for Mediation Certification Programs that abandon focus on training and education as bases for determining mediator quality in favor of performance-based evaluation and mediator experience. See Model Standards for Mediator Certification Programs (2011), http://www.acrnet.org/uploadedFiles/Practitioner/ModelStandardsofConductforMediatorsfinal05(1).pdf.3 Even the use of mediator experience as a prerequisite to certification is circumscribed. In the report, ACR cautions that any experience requirements shall “be achievable” and “not impede efforts to enhance the diversity of the field.” By contrast, Florida’s certification plan focuses almost entirely on the factors ACR abandoned.]
FLORIDA’S LAW
[In 2006, Florida issued rules governing state court mediator qualifications. Mediators must establish that they have a certain number of points before they may be certified to mediate. Points may be earned in various ways, including proof of hours of training, experience, and educational degrees obtained. In re Rules Governing Certification of Mediators, Fla. Admin. Order AOSC06-09. For example, circuit court mediators must complete Florida’s mediation training, obtain a combined 30 points for general education (a mediator would receive points for the highest level of education obtained; for example, 20 points for a college degree), and establish that they are experienced mediators (one point for each year that a mediator mediates 15 cases of any type). Florida mediators must also demonstrate that they have participated in a mentorship program. Mentorship means observation of pre-suit or court mediations or co-mediations within the court system for which the applicant wishes certification. Applicants must complete a certified Florida Supreme Court mediation training. To become a circuit court mediator, an applicant must satisfy the requirements for a county court mediator as well as additional educational requirements and proof that she is a lawyer with five years of practice experience. Once certified, a court mediator may receive court referrals. Currently certified mediators are “grandparented” into the new system.]
ENSURING DIVERSITY
The point requirements Florida established in its statute may, however, undermine the goal of ensuring high-quality mediation. Point systems are unlikely to result in a diverse mediator pool because such systems tend to reward those who have sufficient funds to pay for mediation training and advanced degrees. Moreover, members of historically disadvantaged groups are unlikely to be able to satisfy experiential requirements necessary to obtain certification if they do not have the same ability to network as do members of the majority.
In addition, Florida’s plan might exclude a number of mediators who would otherwise satisfy the existing view of what constitutes a quality mediator. For example, imagine a man who began his mediation career 20 years ago when there was little formal mediation training available. He mediated frequently for 15 years and then became a professional mediator/trainer. He would not qualify for Florida’s certification because he has insufficient training.…
ADDING HOLISTIC REVIEW
One way of ensuring (at least during the period where the mediation community moves toward certification) that quality mediators are capable of obtaining certification would be to maintain existing hour-or-point requirements, but to also allow the certifying organization to engage in an additional holistic review of an applicant’s portfolio. Holistic review, where a committee could deviate from the rigid standards in appropriate cases, might be more successful in protecting a diverse mediator pool and ensuring that mediators who have considerable experience but lack formal training, or those who have considerable training but lack experience, may nevertheless receive certification. While certification programs may be inevitable, they should not undermine diversity nor preclude qualified mediators from continuing to practice their chosen profession.
CERTIFYING THE TRAINERS
Finally, it may be that the current certification movement is focusing on the wrong audience. To ensure quality mediators, it would seem sensible to focus on those entities training the mediators rather than on the mediators alone. Because training appears to be a major component of all certification proposals, if training can be correlated with quality mediation, evaluation of existing training programs, with a focus on ensuring quality in those programs, makes sense. Moreover, because the target audience is much smaller, it might be considerably less expensive to put a trainer certification into place.
The ABA Section on Dispute Resolution clearly contemplated this possibility when it created a task force to address this issue. This task force completed a draft report in October 2002. Among other things, the report recommended that the task force develop “model standards for mediator preparation programs [and] outline one or more model systems of mediator credentialing to recommend to states or to the field, focusing initially on the accreditation of mediator preparation programs.” The ABA never completed the report, however and appears to have abandoned the effort to consider credentialing training entities. Because quality mediators are more likely to come out of reputable training institutions, adding trainer certification to the focus of current certification plans would be an excellent idea.
RECOMMENDATIONS
While certification, correctly structured, could provide benefits to the mediation field by protecting the public, promoting mediation, increasing the likelihood that some mediators may have more productive careers, and reducing court congestion, providing certification through points accumulation is problematic. If certification becomes widespread, it seems likely that certification will be viewed as an essential characteristic of a mediator and that mediators who choose not to pursue certification or who do not meet the proposed standards will not be able to maintain a viable practice.
In an effort to preserve diversity within the mediation field and to avoid precluding qualified mediators from obtaining certification, any mediator certification effort should add a holistic review to the certification process for mediator applicants whose background strongly suggests that they could be quality mediators. Advocates of mediator certification programs should also consider certifying mediator preparation programs. These efforts would be more consistent with the various articulated organizational goals and would be more equitable to existing and future mediators. At the same time, this refocusing might provide a more useful credential for mediators as well as helpful information to consumers that they might utilize when selecting a mediator.
    Question
4.9    Compare Professor Cole’s description of Florida’s mediator certification rules with SPIDR’s policy report on qualifications. How is Florida’s plan different from SPIDR’s original vision? Why do you think there has been some movement away from the original policy discussion? Do you think a focus on mediator certification programs makes more sense than a focus on certifying mediators?
    b. Holding the Mediator Accountable
A second method to achieve the aims discussed above is to hold the mediator accountable for accepting appropriate cases, managing the bargaining, and achieving an outcome that is acceptable from a public policy standpoint. In the dialogue that follows, a mediator and a professor argue about whether the mediator should be held responsible for the outcome of mediation.
    Note: The Life of the Mediator—to Be or Not to Be (Accountable)
At a recent meeting of the Letsawldewit Mediation Society, which is composed of both practicing mediators and teachers of mediation, a professor (P ) and a mediator (M) were discussing the day’s program.
 
M:    Boy, I’ve really had it. If I hear one more word about the moral and spiritual uplift of being a mediator, I’m going to find some other line of work. As far as I’m concerned, it’s just plain hard work, and I wish these pontificators would begin to address some of the tough issues we all face every day.
P:    I agree. But you’ve got to admit that speech by Larry Susskind (1981) was really interesting. I’ve believed for a long time that a mediator should be held accountable for an agreement that she mediates, and Susskind is certainly persuasive on that point. As he says, it simply isn’t enough to ask whether the parties find the agreement to be acceptable:
 
         [E]nvironmental mediators ought to accept responsibility for ensuring (1) that the interests of parties not directly involved in negotiations, but with a stake in the outcome, are adequately represented and protected; (2) that agreements are as fair and stable as possible; and (3) that agreements reached are interpreted as intended by the community-at-large and set constructive precedents.
              Otherwise, mediation can be used as a device by which the stronger party takes advantage of the weaker, or they both take advantage of others.
 
        My only disagreement with Susskind is that he limits his argument to the mediation of environmental disputes, while I would extend it to mediation in other contexts.
M:    I couldn’t disagree more. I thought that Josh Stulberg (1981) clearly demonstrated the flaws in Susskind’s thesis. As Stulberg noted, determining whether an agreement is fair and optimal even as between the parties at the bargaining table can be an awesome task. Extending that inquiry to include whether the agreement is fair to persons not in the negotiations, about whose desires and interests the mediator may know little or nothing, only compounds this difficulty. Furthermore, as Stulberg asks, who authorized the mediator to decide the fairness of an agreement that is acceptable to the parties?
         There’s also one point that Stulberg only hints at that I think is crucial. Whatever the theoretical appeal of Susskind’s thesis, as a practical matter it just won’t work. You’ve done some mediation, and you know as well as I do that what you’re doing as a mediator is helping parties who have been unable to reach agreement on their own. They don’t go to a mediator because they want to, but because they have to: they’re stuck. I don’t know about you but I find it difficult enough to bring parties like that to some agreement they can both live with. Doing that takes about 110 percent of my concentration. I think that if a mediator has to concern himself not only with getting an agreement, but also with whether that agreement is fair, both as between the negotiating parties and others, the practical effect is going to be that mediation will be a far less effective tool for reaching agreement. It’s like the baseball player who tries to hit a home run every time he’s at bat; it’s pretty impressive when he succeeds, but he strikes out a lot, too.
P:    I agree with everything you say, but what’s the alternative? It seems to me that a mediator cannot escape what she feels to be her ethical responsibility for helping the parties to reach fair agreements by copping out on the grounds that the task is difficult. Take a divorce situation for example: assume that the parties have grossly unequal bargaining power and that they are about to enter into an agreement that is blatantly unfair to absent parties like the children. How can the mediator escape the responsibility that she feels for such an unfair agreement simply because the task is difficult?
M:    First of all, I’m not just saying that the task is difficult for the mediator, but that imposing it on her may frustrate the central goal of both negotiation and mediation—to reach an agreement.
         Second, you assume the very issue we’re discussing. Why do you assume that if the parties reach an agreement the mediator should be regarded as being responsible for what’s in it?
P:    How can that inference be avoided? The mediator is involved in the negotiations, and the world at large is going to tar her with that agreement. Suppose that the wife takes that agreement to her lawyer, and he tells her that she has been grossly taken advantage of. Isn’t the lawyer, and everybody else to whom she shows that agreement, going to say, “How on earth did that mediator let you agree to something like that?”
M:    Well, anybody who says that just doesn’t understand mediation. The point I’m making is that if the mediator has to spend her time worrying about whether the agreement she’s trying to get is going to be unfair, all too often there won’t be any agreement to worry about. Then your divorcing parties will be right back in court, which is what they went to mediation to avoid.
P:    That may be true, but from my perspective no agreement is better than an unfair agreement.
M:    I wonder if we can’t reach a compromise on this issue. I’m not opposed to having mediated agreements reviewed for fairness—at least when the mediation is court-ordered—but I am opposed to asking the mediator to perform the review function. What would you think of having the agreement reviewed by a different institution or person than the mediator? That way you avoid the confusion of roles and let each institution play the role that it is best suited to play.
P:    Well, that sounds good, but I’m afraid it’s just wishful thinking. Again in areas I know something about, such as divorce mediation, the courts are simply not equipped to provide a useful oversight role. They just rubber stamp the agreements the parties arrive at and thus reduce their burgeoning caseloads.
         Maybe there isn’t an all-or-nothing answer to this question. There may be some areas where there really is no effective other agency to review the agreement, and mediator concern for more than just reaching an agreement is the least bad solution. And then there are other areas where either the situation is not likely to be so extreme as the one I have sketched because the parties are relatively sophisticated or have attorneys, or else there is a competent and capable alternative to having the mediator assume all those tasks. I would certainly agree with you that this solution would be preferable if it could be made effective.
M:    You ask the question a couple of times: what’s the alternative? I think one alternative is either judicial or administrative review. Now you say, well, they just can’t do it. But what you’re really saying is they haven’t done it. You’re proposing what I regard as a fundamental shift in the role of mediator, and I’m saying to you that if you want to make a fundamental shift, let’s change how the courts review these agreements. Rather than muddy the mediator’s institutional responsibility and role, let’s have the courts do what is their proper and appropriate role.
P:    I think it’s more complicated than that. First of all, as I have said several times, mediators have been doing some of these tasks—perhaps you would say not too effectively, and sometimes at a cost of not getting an agreement—but still they have been doing them. And courts, by and large, have not been doing them. It would take a major reallocation of the kind you well describe to accomplish that shift in responsibility.
         But I’m not sure whether even if that could be achieved it would be desirable. There is the question of economy and efficiency. The mediator now learns a great deal about the case and about the impact of a proposed agreement on present parties and absent parties. A judge would have to start all over again to address those issues.
M:    Yes, I agree that it’s theoretically more efficient to have the mediator act both as a mediator and as a quasi-judge passing on fairness. But once you add this additional task to the mediator’s central goal of helping the parties reach agreement, then you run the risk of losing the genius of mediation itself and winding up with no agreement. In the parties’ view the mediator’s value lies in her commitment to settlement and not to a particular interest. Once a party perceives the mediator to be seeking to further a particular interest, whether present at the bargaining table or not, the mediator becomes just another negotiator. At that point the mediator is part of the problem, not part of the solution (Ross, 1984:51).
P:    You know, I think this whole question is rather similar to the question of whether the same person can serve as both mediator and arbitrator in the same dispute. There, too, we are talking about commingling different roles in one person. And while I generally agree with you that that’s not desirable, my view there, as well as here, is that, as with the answer to most questions, it depends. It depends on the nature of the case, on the alternatives that are available and on some of the other factors we have already mentioned. Perhaps the question is not as simple as either of us thinks.
M:    When you say that it depends on the nature of the case, what are you talking about?
P:    Well, the greater the power disparity between the parties, the more important it is that the mediator be held responsible for the fairness of the agreement. I know that I just couldn’t sign off on an agreement that was grossly unfair to both a divorcing wife and her absent and unrepresented children.
M:    I must admit that I’ve never been in that situation. I work almost exclusively in the labor-management field. There we don’t usually see gross power disparities, and when we do, we figure that’s what Congress intended by establishing a system of free collective bargaining. It’s up to the workers to protect themselves by organizing into strong unions, and if they can’t do it, it’s not the mediator’s responsibility to protect them.
P:    It appears to me that we are each influenced by the fields in which we work. When I mediate it’s primarily in family situations, where it is fairly common to find that one of the parties has a considerable power advantage over the other, and there’s certainly no congressional policy that says that the financially weaker spouse must suffer the consequences of her weakness.
M:    I think we’ve found something we can agree on. I’m willing to accept—at least outside the labor context—the notion that if there is truly a great power disparity between the parties, the mediator has some responsibility for the content of an agreement that he mediates. If it is so unfair that it offends his conscience, he probably should withdraw rather than be associated with it.
P:    When you speak of unfairness, are you looking only to the fairness of the agreement as between the negotiating parties or are you also willing to examine the fairness of the agreement as it impacts on parties not represented in the mediation—the children, for example?
M:    I just don’t know. I suppose that I might agree to look out for the children, but that’s only because if I didn’t worry about them and they didn’t have separate legal representation, it’s unlikely that their interests would be considered by anyone else. On the other hand, who am I to think that I know more about the interests of unrepresented children? I know that I would not object to an agreement that was satisfactory to the parties simply because I thought it might be unfair to some undefined absent third party.
P:    Let me push you a little bit on that. Suppose that an employer and an all-white union agree in a dispute that you are mediating that whites will be given preference over blacks in hiring. What would you do?
M:    First of all, I’d point out to them that the clause was unlawful and could cause both of them considerable legal trouble. If they still wanted to include it, I’m not sure what I would do. I might decide that the courts would strike it down and that I needn’t worry, or I might decide that I just couldn’t be associated with such an agreement, and step out of the negotiations. I just don’t know. It seems to me, however, that if I were to step out, it would be because of my personal values, not because I felt that as a mediator I had an ethical obligation to do so.
P:    That strikes me as the kind of fine academic distinction that you generally accuse me of making. We both seem to agree that it is probably inappropriate for a mediator to be a party to an agreement that discriminates unfairly against absent parties. If you’re happier calling that part of her personal value system, that’s fine with me.
M:    I must say that I’m glad that you are a professor, not a legislator. If your ideas of accountability were imposed by law, I would hate to think of what would happen to mediation!
    Note: Mediator Accountability
A number of statutes and court rules make the mediator accountable for mediating only appropriate cases, managing the bargaining, and achieving an outcome that is acceptable from a public policy standpoint. For example, mediators are sometimes required to be certain that parties are informed about legal aspects of their disputes (Iowa Supreme Court Rules Governing Standards of Practice for Lawyer-Mediators in Family Disputes, 2006). Mediators are occasionally directed to terminate the mediation if the dialogue is unproductive, if it appears that one party is unwilling to participate meaningfully, or where it is necessary to protect the parties from harm (Oklahoma Supreme Court Rules and Procedures for Dispute Resolution Act, App. A). As noted above, under some child custody mediation statutes or rules, mediators should assess or raise the interests of the parties’ children.
Occasionally, the law specifies the consequences for mediators who breach these duties. For example, a few statutes impose criminal or quasi-criminal penalties for disclosing confidential mediation communications or failing to disclose qualifications (42 U.S.C. §2000g-2; Cal. Govt. Code §12963.7 (West 2005); Minn. Stat. Ann. §572.37). New Hampshire has taken a step toward licensure by creating a board to certify and then discipline “certified marital mediators” according to standards set by that board (N.H. Rev. Stat. Ann. §328-C:4-8). In some instances, public funding for a mediation program may be terminated if mediators employed by that program fail to comply with applicable standards (e.g., N.Y. Jud. Law §849-b).
More frequently, no remedy has been specified for a breach of the mediator’s duty. Where no remedy is provided, the laws presumably would be enforced through civil actions, filed by those harmed if the mediator fails to comply. However, there are no reported judgments against mediators and few reports of suits. In the rare cases where mediator negligence is alleged, courts struggle to identify a “mediator” standard of care. Chang’s Imports, Inc. v. Srader, 216 F. Supp. 2d 325 (S.D.N.Y. 2002). Moreover, mediators are frequently accorded immunity from liability either by statute (Fla. Stat. §44.201(6), Okla. Stat. tit. 12 §1805(E) (liability only if gross negligence), and Iowa Code §679 c.115) or, when appointed by the court, as an extension of judicial immunity. The U.S. Court of Appeals for the District of Columbia ruled that court-appointed case evaluators (a term the court says can be used interchangeably with mediators) were entitled to quasi-judicial immunity. Wagshal v. Foster, 28 F.3d 1249 (D.C. Cir. 1994). See also Meyers v. Contra Costa County Department of Social Services, 812 F.2d 1154 (9th Cir.), cert. denied, 484 U.S. 829 (1987) (court employees acting as conciliators entitled to quasi-judicial immunity). The Wagshal court pointed out the similarity of case evaluation to judicial case management and settlement activities and stated that the aggrieved party had adequate remedies without recourse to civil liability. Conversely, the National Standards for Court-Connected Mediation Programs (Center for Dispute Settlement, 1992; Appendix F) warn against extending immunity to mediators, reasoning that it is inappropriate to deny “recourse to litigants injured by incompetent service,” especially if the service is provided for a fee (comments to Standard 14).
If mediators are immune from liability, what relief is available if the mediator makes statements to the judge that might prejudice a party’s case or discloses information when confidentiality has been promised? Should relief be available? Should it matter whether the mediator is appointed by a court or charges a fee?*
The 2005 Model Standards of Conduct for Mediators may also provide a source of mediator accountability (Appendix G). The reporter’s notes to the Standards caution mediators that, though the standards do not have the force of law, the “fact that these Standards have been adopted by the respective sponsoring entities should alert mediators to the fact that these Standards might be viewed as establishing a standard of care for mediators.” Section 9 of the Uniform Mediation Act may also provide a basis for a mediator misconduct claim (Appendix E). Section 9 requires a mediator to make a reasonable inquiry to determine if there are any facts that might impact the impartiality of the mediator and disclose these facts to the parties as soon as possible. The UMA states that a mediator must disclose those facts a “reasonable individual” would consider likely to affect impartiality. This “reasonable person” standard may encourage a party to file a suit against a mediator if he believes that the mediator did not disclose relevant information.
    Questions
4.10    Edith Smith sued Gladys McGuire, the mediator privately retained by Smith and her husband to mediate their child custody and visitation dispute, claiming that she was damaged by McGuire’s professional negligence, intentional and negligent infliction of emotional distress, and fraud. In the divorce action, Smith had asserted that her husband had physically and sexually abused their son, and she had sought termination of her husband’s custody and visitation rights. Smith claims that McGuire failed to disclose her lack of expertise in child abuse, her acquaintance with Smith’s husband through professional seminars, and her friendship with one of the partners of the law firm representing Smith’s husband in the divorce action. Further, Smith alleges that McGuire screamed at her, ridiculed her, accused her of lying, stated that she would lose custody of her son if she persisted in believing the child’s allegations of abuse, and lied about a doctor’s report concerning abuse of the child. The mediation did not result in settlement.
McGuire has moved to dismiss the complaint, arguing that immunity from liability is necessary to encourage professionals to act as mediators. McGuire contends that immunity will not leave aggrieved parties without remedies. A party allegedly harmed by a mediator’s action could obtain relief by challenging the validity of the mediated agreement; if there was no agreement, the party would not be harmed.
Smith points out that comparable professionals, such as lawyers and social workers, are not immune from liability for professional misconduct. She suggests that clothing mediators with immunity would leave nonsettling parties without recourse and make it impossible to hold mediators accountable for their actions. Smith also argues that the immunity of judges is irrelevant, since judicial immunity is designed to promote independent decision-making, not negotiation assistance. Although judicial immunity has been applied to judges and their appointees in their capacity as conveners of settlement conferences, immunity is extended to these activities only to assure the freedom they need for decision-making. The immunity should not be extended to persons not officially appointed by the court.
How should the court rule on the issue of immunity? Should the legislature pass a statute granting immunity to mediators? If mediators are immune from liability, is there another effective way to hold mediators accountable? Cf. Howard v. Drapkin, 222 Cal. App. 3d 843, 271 Cal. Rptr. 893 (2d Dist. 1990) (regarding a psychologist retained to produce a report for the parties and containing dicta regarding immunity for mediators).
4.11    What should a child custody mediator do to comply with a statutory requirement to terminate mediation whenever “continuation of the process would harm or prejudice … the children”? Will compliance with the statute render the mediator less effective? Should the mediator be liable if a child is hurt by a mediated agreement?
    c. Required Mediation Procedures
Some states regulate court or agency procedures in an effort to achieve bargaining balances and other aims discussed above (see also the Uniform Mediation Act, Sections 7, 9, 10, Appendix E). This represents a third enforcement approach (in addition to mediator qualification and mediator accountability). For example, Minnesota provides financial planning assistance to farmers engaged in mediation with lenders (Minn. Stat. §583.26; see also Iowa Code §654A.7). California provides funding for domestic violence advocates to attend mediation sessions and affords the victim the right to engage in mediation without entering the same room with or seeing the other party (Cal. Fam. Code §§6303, 10012). Alaska allows a peremptory challenge to child custody mediators (Alaska Stat. §25.20.080; see also N.D. Cent. Code §14-09.1-05). Maine requires judicial review of mediated agreements (Me. Rev. Stat. Ann. tit. 19A, §251). In Minnesota, for particular programs, the mediated agreement may be set aside if the mediator evidences “partiality, corruption, or misconduct” that prejudices a party (Minn. Stat. Ann. §572.36). Under the Uniform Mediation Act, a mediator may not report to the judge or other official who may rule on the dispute. Thus, the mediator cannot pressure settlement by implying that a negative report to the judge might follow if a party resists settlement (Section 7, Appendix E).
Like the laws regarding qualifications and mediator accountability, laws providing for mediation procedures are directed primarily at avoiding bargaining imbalances and ensuring or encouraging fair outcomes. To the extent that they can be used instead of mediator accountability, the procedural rules have several positive features. One advantage, discussed in the dialogue above (pp. 215-219) is that they leave the mediator free to focus on the bargaining. Further, the procedural requirements are less likely to involve the mediator as the party to any disputes about compliance. Instead, disputes would be among parties to the case, either as procedural motions or in the enforcement of the mediated agreement. Often procedural requirements such as provision of expert assistance can be enforced without disturbing the privacy of the mediation session, the topic of Chapter 5.
Despite these advantages of the procedural approach, this approach, like the others, has disadvantages. Changing the law surrounding mediation can have unintended consequences. A Minnesota statute demonstrates how a statute enacted to promote fairness can cause unfairness. Usually, a settlement agreement will be enforced if it meets the requirements to be a contract; no special recitations are needed. But Minnesota changed that for settlements emerging from mediations in some contexts to make them unenforceable unless they contain an explicit statement that the signatories anticipated that the mediated agreement would be binding (Minn. Stat. §572.35). In one case, two businesses represented by counsel negotiated all day in a mediation. At the beginning, they had been warned that the settlement agreement could be binding. When one of the principals had to leave to catch a plane, the participants hand-wrote a settlement agreement, which counsel checked over and the parties signed. Later one of the parties did not want to be bound and successfully challenged the settlement agreement on the ground that it did not contain language reciting that the parties understood that they would be bound by it. Haghighi v. Russian-American Broadcasting Co., 173 F.3d 1086 (8th Cir. 1999). After this challenge to the statute was filed, Minnesota amended the statute to delete the requirement to recite in a mediated agreement that the parties were informed that it might be binding, though they must still be informed about the binding nature (Minn. Stat. §572.35). Presumably, though, this alternative requirement might also be used by a legally knowledgeable party to invalidate a settlement that the other party thought was binding (see Coben and Thompson, 1999).
Lawmakers disagree as to what helps most in the law regarding enforcement of mediated settlement agreements. For example, Minnesota aimed at improving fairness through the statute just discussed by making the mediated settlement less easily enforceable than a settlement reached without a mediator’s help. But another approach gaining adherence is to make the mediated settlement more easily enforceable. Under this approach, mediation parties could get the approval of a judge right after settling. After that, regular contract defenses like duress or fraud would be unavailing against enforcement (Finkelstein and Lifshitz, 2010:703-710). Clearly, a common approach to regulating mediation has not emerged. This makes it more difficult to learn quickly the law regarding mediation but offers students an opportunity to suggest what should emerge as the best approach to regulating mediation.
We move now to yet another procedural approach to enhancing fairness and quality—increasing the likelihood that the parties have attorneys who represent them during the mediation process. The Minnesota district court in Haghighi recognized the value of legal representation. In fact, the court could not understand the need for fairness protections like the Minnesota statute if the parties had attorneys. Given that value, it may seem surprising that some courts have sought to discourage attorney participation in mediation in some instances. As Craig McEwen and Nancy Rogers point out in the next excerpt, the reasons for discouraging attorney participation may not be important enough to outweigh the role that attorneys play in protecting against unfairness.
    C. McEWEN AND N. ROGERS, BRING THE LAWYERS INTO DIVORCE MEDIATION

    Disp. Resol. Mag. 8-10 (Summer 1994)
Critics of divorce mediation paint a picture of divorcing parties who enter mediation with bargaining imbalances and encounter a mediator who exacerbates the inequality.* The solution, according to prominent critics such as Professors Trina Grillo and Penelope Bryant, is to let the parties choose whether to participate in mediation. In other words, to preserve fairness in divorce mediation, critics advocate eliminating the mandatory mediation programs now operating in about ten percent of the nation’s domestic relations courts.
Those supporting mandatory mediation either do not accept the unfairness charges or, taking a middle ground, contend that mandatory mediation can be regulated to assure that any bargaining imbalances are redressed. This middle-ground approach has produced considerable regulation: a few statutory provisions directed toward preserving fairness in 34 states and a substantial number of provisions in 17 states. For example, without any evidence of their effectiveness in safeguarding fairness, legislatures have variously imposed duties on mediators to assure fairness, required case-by-case selection to eliminate cases with predictable bargaining imbalances, limited issues covered by the mediation to custody and visitation, and set up strict mediator qualifications including requirements for advanced academic degrees. Not only does it seem unlikely that these recent statutes will promote fairness, but they also threaten to undermine one of mediation’s defining advantages: spontaneity and flexibility in responding to the parties’ needs and circumstances.
There is another possible solution to fairness concerns in divorce mediation: encourage the parties to bring their lawyers to the mediation session. Commentators rarely discuss this option, however, because of their assumptions about divorce mediation and attorneys. In essence, all sides in the debate about fairness in divorce mediation imagine lawyers who are strenuous advocates in court but absent from mediation because they would “spoil” the process by their domineering and aggressive approach. Further, they assume that divorcing parties will resolve their cases in court if not in mediation. Although these assumptions may be correct some of the time, they are not always so. Take Maine’s experience, for example.
Since 1984, Maine has mandated mediation in contested divorce cases involving minor children. Mediation is not confined to questions of custody and visitation, but may include financial matters as well. Maine lawyers have counseled thousands of clients going through this mandatory process. The results of interviews with 88 Maine divorce lawyers lead us to believe that mandatory mediation can be fair if it includes all divorce-related issues, and if lawyers are encouraged to participate with their clients. The interviews also reveal that the assumptions leading mediation proponents and critics to ignore our approach are in fact myths.
The first myth that critics and advocates of mandatory mediation share is that lawyers disappear when mediation begins. For advocates the disappearance of lawyers is often a goal because presumably it diminishes adversary conduct, empowers parties, and reduces costs. For critics it is a central problem because lawyers are seen as guardians of client rights, and their absence disadvantages weaker parties especially.
In Maine, however, divorce lawyers do not vanish when mediation starts. Indeed, 95 percent of those attorneys interviewed reported that they always or usually attend mediation sessions with their clients. Not only do lawyers attend, but they participate actively, though selectively, on behalf of their clients. Their presence and participation are premised on concerns about fairness because they recognize, as one lawyer said, that “mediation is like a crucible and bad decisions can be made.” That is, even the best and most balanced mediation can create a momentum toward settlement that may lead parties to disregard their interests. But lawyers are also concerned about unfairness resulting from pressures from the other party and from the mediator. One lawyer reflected a common view among those interviewed: “I’m there to protect [my client] if I think things are not being run fairly and to watch out for his or her interests, but primarily it’s up to him or her, the mediator, and the other spouse.” Lawyers also recognize that some clients may need support in articulating their interests and concerns if fair results are to be achieved. As one lawyer said, “It depends on the client, but I’ll tell them, ‘If you want to talk, feel free to talk. The mediator would rather have you talk, but if you prefer me to talk, that’s fine.’”
Thus, unlike the common picture of a lawyerless process, Maine divorce mediation involves lawyers actively, and they participate with an eye toward fairness.
A second myth about divorce mediation is that lawyer participation would spoil the mediation process for parties by permitting attorneys to take over the process. Further, it is supposed, lawyers will argue the law and pursue aggressive adversarial tactics in mediation, ruining efforts at settlement. This view is shared by many advocates of mediation and has produced statutes or court rules in five states prohibiting lawyer participation in custody mediation altogether or limiting the attorney role to observer. Opponents of mandatory mediation, on the other hand, assume that lawyers, by providing the vigorous advocacy necessary to assert and protect client rights, would thwart a mediation process that “steamrolls” the parties.
The view of lawyers as habitual spoilers proves erroneous in Maine. That state reports settlement rates of about 50 percent in its fairly short, single-session mediations, a figure comparable to those in many other divorce mediation programs where lawyers do not participate. Settlements even with lawyers present seem to happen because the mediator’s demeanor and the mediation setting encourage lawyers to behave in accord with the professional norm of the “reasonable lawyer,” who discourages unrealistic client expectations, refrains from identifying with the client emotionally, resists inflating demands, understands the likely legal outcome, and engages straightforwardly in the settlement process. In fact, lawyers sometimes report that the usual structure of mediation sessions discourages antagonistic conduct by lawyers: “It’s easy to be Tarzan over the telephone, it really is. It’s real hard to pull that garbage when the client [is right there].”
Even with their lawyers present, clients participate because that is the expectation of the mediator. Thus, one lawyer’s description of her relationship to her client in mediation was typical of Maine lawyers: “I want to sit back and listen, and I’m not going to interrupt unless I feel that you’ve misstated something or you’re misinformed on an area or need some counseling.”
This client involvement allows parties to voice their feelings and to identify and deal with intensely important emotional issues that may block settlement. Said one lawyer: “I’m much more inclined to let the client talk in the mediation room. [I]t’s one of the few times [the parties] have the opportunity to be face-to-face, and they need to get some stuff off their chest, and it can be done in that setting safely and usefully.” The chance for parties to talk is prized and encouraged by most lawyers. “This is the only opportunity I have,” said another lawyer, “to have [the other spouse] sitting there listening to my client’s point of view. He’s probably never done it before in his life. Now he’s got someone who’s describing what her life is going to be like, going through her budget.”
Parties in Maine engage actively in most mediation sessions, express their feelings, and participate in settlement discussions. Their chances of achieving a fair result are increased both by the support of legal counsel and by their opportunity to take a leading role in crafting a divorce settlement for themselves.
The third myth about mandatory mediation is that it supplants trial. For mediation advocates this is its advantage because it gives the parties rather than a judge control over process and outcomes. For mediation critics this is mediation’s weakness because it substitutes an informal process for one that presumably protects the rights of parties, especially weaker parties. But both advocates and critics are mistaken; most often mandated divorce mediation replaces or supplements negotiation rather than substitutes for trials. Trials, even in initially contested divorces, are relatively uncommon. Our research in Maine confirms that where mediation is mandated in contested cases, most parties who enter the process would have settled on their own in any event. However, mediation moves settlement to an earlier point.
Maine lawyers appreciate the advantages of mediation because it facilitates communication with clients and makes the negotiation process more efficient. By participating in mediation, lawyers can work more effectively with clients whose demands are perceived as unreasonable. As one lawyer pointed out: “Sometimes the mediator … will help me in my role with a client, if I have a hard sell with my client.” That can happen because mediators can help “reality test” with parties in ways that lawyers find hard to do. Lawyers understandably worry about being too blunt in challenging their clients’ demands and expectations, for fear of undermining the clients’ confidence in them as resolute advocates. Mediation can help lawyers in such circumstances, as noted by most Maine lawyers. One lawyer said, for example, “At mediation, it’s an opportunity for my client to kind of expose his or her case to reality, and the mediator many times is going to say, ‘Wait, is that what you really mean?’” According to another attorney, “You can say, ‘You can’t get that.’ You go to mediation, the mediation takes place and this and that, and it shows that it’s not only my ideas. Then I can come out and say, ‘Well I told you.’ [Mediation] gives them almost a second opinion.”
With such openings provided by a mediation process in which they participate, attorneys can more effectively advise clients about reasonable expectations for their divorces.
Lawyers also find that they can reduce some of the delay, cost, and frustration of negotiation by phone, letter, and fax—what one lawyer described as “months of diddling back and forth between lawyers.” Instead, as another Maine lawyer described the mediation process, “Everybody’s there. You don’t have to say, ‘Well, I’ve got to ask my client.’ If there’s any confusion, they’re both there to talk about it.” Not only is this four-way meeting more efficient, it also reduces confusion and miscommunication, as may happen in the negotiation process when client tells lawyer who summarizes for the other lawyer who then translates for her client. “It gets them face-to-face with the other side,” one lawyer said. “It eliminates all the rumors. [Often] clients tell me what their spouse said their lawyer said. All that smoke is gone when we sit down in mediation.”
Mediation also introduces each attorney to the other party, so that they can see with their own eyes and hear with their own ears what he or she is like. With that better understanding negotiation can be more effective because a good attorney can better gauge the other parties’ interests and needs.
The final myth is that all mediation is alike, either like the ideal mediation program the advocate envisions or the problematic one the critic abhors. Instead, as the Maine experience suggests and a wider comparison of mediation programs would show, mediation differs substantially from jurisdiction to jurisdiction. This variation provides the opportunity to assess various approaches in order to maximize the likelihood of fairness in mediation, while preserving its other values such as flexibility and low cost.
With these myths aside, we can entertain another approach to assuring fairness: including the lawyers as active participants in mandatory divorce mediation sessions. To do so would require repeal of the statutes proscribing such participation in a few jurisdictions. Lawyer participation is more likely, the Maine research indicates, if mandatory mediation extends to the economic issues that divorce attorneys view as strategically important. Broadening the issues covered by mediation would also necessitate statutory amendment in some states.
Certainly, we need to know more before advocating that divorce mediation everywhere be broadened to include economic issues and to encourage active participation by the parties’ lawyers in the give and take of mediation sessions. However, our research into the effectiveness of the Maine approach leads us to think that the lawyered approach is superior, for several reasons:
 
    •  Statutes regulating divorce mediation provide little hope that fairness problems are eased by regulation;
    •  Regulation in other fields tends to be costly, and early analysis indicates that mediation is no exception;
    •  Adding lawyers to the mediation process may not increase the cost; with all parties present the efficiency of negotiation can be improved, it takes fewer sessions to complete mediation, additional issues can be included, and mediators need not be as expert and, thus, as expensive.
 
In short, the critics of mandatory divorce mediation may be on target with their concerns about fairness, but are taking too narrow a view of possible solutions. By looking beyond the rhetoric and examining evidence of the operation of divorce mediation that includes lawyers, we can see new possibilities for resolving the fairness issue in divorce mediation. The alternatives to examining this fresh approach are to limit mediation to circumstances in which the parties agree to the mediation, to wink at unfairness, or to risk a heavily regulated mandatory mediation that will be less fair than the traditional system, yet equally rigid and bureaucratic.

Although some jurisdictions persist in discouraging attorney attendance at divorce mediation sessions, the argument in favor of attorney participation won the day in the Uniform Mediation Act. The Uniform Mediation Act affords mediation parties the right to bring an accompanying person and renders ineffective any premediation waiver of this right (Section 10, Appendix E).
    Concluding Note on Using Law to Enhance Fairness and Quality
Many of the concerns raised by the “debate” in Section A have fueled the growth in law regarding mediation that we noted above. As statutes, rules, and regulations have expanded, so have reported mediation-related cases—from a few each year to over 500 per year over the past two decades (Cole et al., 2011:§16:1-2).
Haghighi’s discussion of the Minnesota statute that changed the enforcement of settlements, but only for some types of cases, illustrates a growing problem: people often do not realize that mediation-related law has been changed. Minn. Stat. §572.40. In Haghighi, that permitted one party knowledgeable about the law to take advantage of the other (p. 222). This story suggests that lawmakers ought to weigh whether people are likely to know about a law as they employ a legal approach to fairness and quality.
Authors of a mediation treatise suggest even more questions that ought to be raised before lawmakers enact mediation laws:
     [W]e urge mediation planners and lawmakers to consider what the laws will realistically achieve, given confidentiality, awareness of the law, and engrained practices; whether the laws maintain clear lines between mediation and adjudication; whether what is gained is worth the unintended consequences; and whether a programmatic approach might be as effective (Cole et al., 2011:§16:8).
    Questions
4.12    In light of the points made in the note immediately above, which of the legal provisions discussed in this chapter seem warranted?
4.13    Does judicial review of mediated agreements represent a significant check against unfairness if the judge is not told about the content of negotiations (see discussion in Finkelstein and Lifshitz, 2010:703-710)?
4.14    If the parties are represented by counsel at the mediation session and can exercise peremptory challenges to mediators, is there a need for requiring that mediators meet specified qualifications?
4.15    Identify the standards and enforcement schemes most likely to promote high quality or fairness in mediation. What are the costs, in terms of stifling mediation or turning mediators into bureaucrats, of implementing your scheme?
D. THE LAWYER-MEDIATOR AND PROFESSIONAL RESPONSIBILITY
Lawyers bring legal knowledge and experience to the mediator’s role, and their expertise may change the mediation process in several ways. If one party is unrepresented, the mediator’s ability to provide legal information may compensate for differences in the parties’ access to legal expertise. The lawyer-mediator can also draft the mediated agreement for review by the parties’ independent counsel, so that the participants can avoid the expense of bringing their lawyers to the sessions. Finally, even if the parties bring their lawyers to the mediation session, reality testing about likely litigation results by a lawyer-mediator may be a useful aid to achieving settlement.
Lawyer-mediators who identify themselves as such must tread carefully when they make these contributions to evening the bargaining balance, saving money for the parties, or improving settlement prospects, however, because of ethical restrictions for lawyers. A formidable obstacle is the prohibition against representation of clients whose interests conflict. Lawyers also must avoid violating their duties to preserve the confidentiality of mediation communications. Ethics authorities have construed these duties regarding conflict of interest and confidentiality*—whether the expectations arise during the mediation process or representation of a mediation party—primarily in the context of two issues:
 
    1. Should a lawyer-mediator give legal information to or draft agreements for unrepresented mediation parties?
    2. Under what circumstances should a lawyer-mediator (or that lawyer-mediator’s law firm) be permitted (a) to represent or sue any mediation party for whom she has previously mediated or (b) to mediate when the lawyer-mediator has represented one of the mediation parties in previous litigation?
 
A number of competing values are at stake as these questions are resolved: making mediation services broadly available; ensuring fairness in mediation; maintaining public confidence in the loyalty of lawyers and the neutrality of mediators; and preserving confidentiality for both lawyer-client relations and mediation. As you read the following selections, consider how ethical limitations circumscribing the lawyer-mediator’s role during mediation are another mechanism, albeit an indirect one, for regulating fairness and quality in the mediation process.
    1. The Provision of Legal Information and Drafting Assistance During Mediation Sessions Involving Unrepresented Parties
A landlord locks out a tenant who is behind on the rent rather than securing a court judgment of eviction. At a mediation regarding past rent, the tenant is intent on reaching settlement but has no idea that a court might award damages for the illegal lockout. The tenant has insufficient funds to hire an attorney, and the local legal assistance organization is itself strapped for funds and is handling only emergencies.* Should the lawyer-mediator remain silent while the parties reach a settlement? Does the lawyer-mediator violate ethical provisions by informing the parties about how a court is likely to rule in the face of evidence of a lockout? Does the lawyer-mediator risk discipline by drafting the settlement agreement to resolve rent issues but to leave open later litigation regarding termination of the tenancy?
Ethical authorities provide no clear answers regarding how the lawyer-mediator can use legal expertise in the tenant lockout example, and those in the field disagree on what the answers should be. Can the lawyer-mediator skirt the conflict of interest quagmire by engaging in some activities that use legal expertise, but avoiding those activities that would be deemed “representing” the parties?† Richard Crouch, in the first excerpt below, points out how difficult it will be to delineate between activities that do and do not run afoul of the interests ethical codes seek to protect in the context of divorce mediation. In the second excerpt, a bar ethics advisory opinion makes some of these tough decisions, approving some activities by the lawyer-mediator and prohibiting others.
    R. CROUCH, THE DARK SIDE OF MEDIATION:
STILL UNEXPLORED

    In Alternative Means of Family Dispute Resolution 339-357 (ABA 1982)
The popularity of mediation as an answer to some of the very real problems we have with divorce litigation as a dispute resolution process is impossible to deny. Just now it is riding the crest of an immense wave of fad appeal, both inside the professions and in the popular media.…
So why don’t I sprint for the nearest mediation bandwagon?…
It’s just that I can see glaring ethical problems to which no one yet seems to have any answers that stand up under logical analysis. I see considerable danger of ethics code violations and malpractice liability for lawyers, along with tremendous potential for the exploitation of unsuspecting clients. I go around asking the questions, sincerely and politely, and I am still waiting for the answers.…
… I wonder about the mediators who unwittingly fall in with, and facilitate, the exploitation of one party. Lawyer-mediators, clever as they are (and I have to admit I have also met some who are none too swift) can be psychologically exploited too. And the problem still exists even if the mediator does perceive what is going on.
A lawyer trying to preserve the mediation climate will at least have to make some extremely subtle judgments about when to alert the other party to overreaching. The bright new ideas of client self-determination and autonomy are consistent with letting one party freely choose to be a victim of exploitation. However, it is both a factual and a philosophical question to decide the degree to which a particular person’s choice is free. In the unfathomable subtleties of long-standing marital relationships, a dominant party can even be the one who appears on the surface to be the weaker party, and this can be subtle enough to fool even trained and experienced observers.
The attorney may go to ultimately unwarranted lengths to preserve the tenuous mediation agreement from breaking down. Now insofar as the attorney lets mediation go on, or solves the problem by cutting mediation off, that attorney is probably acting for one of the parties and against the other. This is because in most situations of exploitation, one party benefits and the other loses, by the continuation of mediation.
Also, ignorance of what a court would do with the particular case nearly always operates to the benefit of one party and the detriment of the other, even if they both are ignorant. And the lawyer who sounds the alarm about overreaching, so as to cut mediation off, had better be sure that it really was overreaching and was sufficiently exploitative to warrant this remedy. That is because scuttling the mediation effort not only hurts the party who was dominant at that moment, but costs both of them a lot of wasted time, money and effort.
Also, both the lawyer and the mediation center that he or she works for or takes referrals from has considerable interest in seeing “successful” mediations go through. In mediation the geometrically-projected return business from two satisfied clients who serve as “living advertisements” is a very tempting inducement. It is just what you don’t get in law practice. Producing a compromise that is not entirely fair (especially when the exploited spouse, unschooled in the ways of courts, does not perceive the unfairness) may appear the preferable alternative in many close cases.…
IS ANYBODY “REPRESENTED”?
Next, just what is this nonsense about “representation”? Representation as conceived by the legal profession, and indeed the English language, is something very far removed from what goes on in the mediation context. The lawyer who plays mediator is more like an impartial umpire and discussion leader and is certainly not “representing the interests” of one person against the other as an advocate.…
The best mediators and post-mediation lawyers say as clearly as possible that they are not representing anybody in this business. In fact, some of the ethics opinions require them to. These disavowals might not be effective when they are offset by other seductive and confusing generalities that mediation clients customarily hear, but at least they are something.
In my opinion it is not enough to disavow “representation” in just those words. I think clients should also be expressly told that an attorney-client relationship has not been formed and that the “service” they are getting is not what lawyers have traditionally provided to clients. The contract and waiver that they sign should expressly acknowledge that this is a new and experimental product designed to save them money.
We think this waiver is implicit in the mere fact that the couple sought mediation, but I think experience so far shows that the clients usually don’t grasp that at all. We assume they knowingly agree to do without all those good things that a lawyer as advisor-advocate traditionally provides. But I think we are letting ourselves be fooled along with them. What most of these clients really seek—and at first think they are getting—is the modern alternative plus the traditional lawyer-client relationship. Thus the waivers we expect absolutely have to be made plain to them.
Many lawyers rationalize their divided loyalties in these matters by saying they serve as a “mere scrivener.” This would mean that they simply “put into legal language” what the parties have already agreed to without lawyer help. This sounds nice, but it doesn’t hold up.… The reason is that actually (if we do decent work) legal language is plain English. The parties themselves could put a separation agreement into language that would be legal (i.e., for a court to incorporate into a decree). The only help a drafting lawyer contributes is in the protection or advancement of a contracting party’s interests.
This is why the best lawyers taking part in this debate ask “how can you draft anything impartially?” Every slight variation in wording, every comma and period, makes one side’s potential future court position better or worse. The most scrupulous practitioners say they will “draft for both” only if each party also has an independent private lawyer. This three-lawyer scheme is ideal on a number of other counts as well—but how great a device is that for saving most people money?
WEARING MANY HATS …
Everyone agrees that there should be no post-mediation representation by any involved lawyer if the agreement should break down so that it’s a contested divorce case. On whether an involved lawyer can do the court representation in an uncontested case, opinion is divided.…
CAN YOU CONSENT?
Of course, lawyer conflict-of-interest questions have long been resolved by resort to the legal principle that no wrong is done to him who consents. However, consent to a waiver this complicated and this far-reaching is something else again. Considering how many lawyers fail to appreciate how much conflict of interest is being consented to—how much is being forfeited—as part of the mediation schemes popular today, it is unlikely that clients appreciate how much protection they are giving up. Truly informed consent to a thing like this may be impossible, but if possible it certainly requires a full explanation of what, in terms of legal ethics, is going on.
The recent ethics opinions carving out a permissible niche for mediation try to cure the conflict-of-interest problem by saying that after taking all the other precautions required a lawyer must stop trying to be “impartial” when he perceives that the conflict is so severe that it just would not be proper to go on like this.…
A PERILOUS CHOICE
… Perceiving when a divorce-related matter is too conflict-ridden to go on with is such a difficult concept that it’s almost a joke. It can be downright ridiculous when you consider the background against which this decision will be made.
First, as noted above, the lawyer who’s responsible for cutting off the mediation-advice-agreement-divorce process anywhere along the line will have a lot of people to answer to. That lawyer will lose some anticipated fees if not some earned ones. He also will have hurt the clients by telling them they have wasted the time and money invested so far. He isn’t likely to get much new business by word-of-mouth advertising from these unsatisfied clients. And if this happens very often he won’t get any more referrals from that mediation center either. The pressure to see a “successful” mediation go through is considerable.
That is why sensitive lawyers worry about another point of conflict between modern mediation plans and the ethics rules as we have known them. A lawyer is not supposed to sacrifice his or her independence by becoming subject to the control of lay agencies. It is easy to see how the desire to stay on a mediation referral panel could put enormous pressure on an ordinarily scrupulous lawyer’s judgment. The mediation shops do not want a vast number of mediations to be unsuccessfully terminated.…
A POSSIBLE NEW RULE
[The author proposes a new rule requiring, inter alia, that there be a written contract containing “all the assumptions and ground rules.” This should be orally explained, and the clients should be given three days after signing the contract to revoke it. It should be made clear that no one is receiving legal representation and that the lawyer cannot represent anyone in court. Legal advice should be given only in the presence of both parties, and the mediation should be terminated if there is impermissible overreaching.]
You will notice that this rule not only lets the lawyer try to juggle roles and wear multiple hats, but also does not require independent outside lawyer counsel. If a party wants to get it during the three-day waiting period that is his or her business. The un-waivable waiting periods will make a mediated agreement harder, in some ways, to get than an ordinary separation agreement—but the precautions are ones that can’t be blamed on the legal profession’s greed, and that don’t in fact cost money.
I think this suggested rule, or something like it, is worth trying, because alternative dispute resolution is worth it. Mediation is not the cure-all that the hucksters, the cultists and the happy zealots among the learned professions would have us believe; but it is a worthwhile idea. If mediation lowers the cost of divorce by replacing expensive lawyer hours with significantly less expensive mediator hours, and gives people settlements they are more willing to live with because they can’t blame the mistakes on their lawyers, then it will be a noble achievement.…
    ASSOCIATION OF THE BAR OF THE CITY OF
NEW YORK, OPINION NUMBER 80-23

    (1980)
We have been asked whether lawyers may ethically participate in a divorce mediation program organized by a non-profit organization.…
This Committee recognizes that there are circumstances where it is desirable that parties to a matrimonial dispute be afforded an alternative to the adversarial process with its legal and emotional costs. The Code’s recognition that lawyers may serve as mediators (EC 5-20), as well as ethical aspirations which recognize a lawyer’s duty to assist the public in recognizing legal problems and aiding those who cannot afford the usual costs of legal assistance (EC 2-1; EC 2-25), make it inconceivable to us that the Code would deny the public the availability of non-adversary legal assistance in the resolution of divorce disputes.
[T]he Committee also recognizes that in some circumstances, the complex and conflicting interests involved in a particular matrimonial dispute, the difficult legal issues involved, the subtle legal ramifications of particular resolutions, and the inequality in bargaining power resulting from differences in the personalities or sophistication of the parties make it virtually impossible to achieve a just result free from later recriminations of bias or malpractice, unless both parties are represented by separate counsel.…
Accordingly, to harmonize these various considerations, we have concluded that lawyers may participate in the divorce mediation procedure proposed in the inquiry here, only on the following conditions.
To begin with, the lawyer may not participate in the divorce mediation process where it appears that the issues between the parties are of such complexity or difficulty that the parties cannot prudently reach a resolution without the advice of separate and independent legal counsel.
If the lawyer is satisfied that the situation is one in which the parties can intelligently and prudently consent to mediation and the use of an impartial legal adviser, then the lawyer may undertake these roles provided the lawyer observes the following rules:
First, the lawyer must clearly and fully advise the parties of the limitations on his or her role and specifically, of the fact that the lawyer represents neither party and that accordingly, they should not look to the lawyer to protect their individual interests or to keep confidences of one party from the other.
Second, the lawyer must fully and clearly explain the risks of proceeding without separate legal counsel and thereafter proceed only with the consent of the parties and only if the lawyer is satisfied that the parties understand the risks and understand the significance of the fact that the lawyer represents neither party.…
Fourth, lawyers may provide impartial legal advice and assist in reducing the parties’ agreement to writing only where the lawyer fully explains all pertinent considerations and alternatives and the consequences to each party of choosing the resolution agreed upon.
Fifth, the lawyer may give legal advice only to both parties in the presence of the other.
Sixth, the lawyer must advise the parties of the advantages of seeking independent legal counsel before executing any agreement drafted by the lawyer.
Seventh, the lawyer may not represent either of the parties in any subsequent legal proceedings relating to the divorce.…

In 2002, the American Bar Association amended ABA Rule of Professional Conduct 2.4 to state:
          (a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.
(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer’s role in the matter, the lawyer shall explain the difference between the lawyer’s role as a third-party neutral and a lawyer’s role as one who represents a client.
COMMENTARY
[1] Alternative dispute resolution has become a substantial part of the civil justice system. Aside from representing clients in dispute resolution processes, lawyers often serve as third-party neutrals. A third-party neutral is a person, such as a mediator, arbitrator, conciliator or evaluator, who assists the parties, represented or unrepresented, in the resolution of a dispute or in the arrangement of a transaction. Whether a third-party neutral serves primarily as a facilitator, evaluator or decisionmaker depends on the particular process that is either selected by the parties or mandated by a court.
[2] The role of a third-party neutral is not unique to lawyers, although, in some court-connected contexts, only lawyers are allowed to serve in this role or to handle certain types of cases. In performing this role, the lawyer may be subject to court rules or other law that apply either to third-party neutrals generally or to lawyers serving as third-party neutrals. Lawyer-neutrals may also be subject to various codes of ethics, such as the Code of Ethics for Arbitrators in Commercial Disputes prepared by a joint committee of the American Bar Association and the American Arbitration Association or the Model Standards of Conduct for Mediators jointly prepared by the American Bar Association, the American Arbitration Association and the Society of Professionals in Dispute Resolution.
[3] Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role may experience unique problems as a result of differences between the role of a third-party neutral and a lawyer’s service as a client representative. The potential for confusion is significant when the parties are unrepresented in the process. Thus, paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer is not representing them. For some parties, particularly parties who frequently use dispute-resolution processes, this information will be sufficient. For others, particularly those who are using the process for the first time, more information will be required. Where appropriate, the lawyer should inform unrepresented parties of the important differences between the lawyer’s role as third-party neutral and a lawyer’s role as a client representative, including the inapplicability of the attorney-client evidentiary privilege. The extent of disclosure required under this paragraph will depend on the particular parties involved and the subject matter of the proceeding, as well as the particular features of the dispute-resolution process selected.
[4] A lawyer who serves as a third-party neutral subsequently may be asked to serve as a lawyer representing a client in the same matter. The conflicts of interest that arise for both the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12.
[5] Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of Professional Conduct. When the dispute-resolution process takes place before a tribunal, as in binding arbitration …, the lawyer’s duty of candor is governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the third-party neutral and other parties is governed by Rule 4.1 [governing truthfulness in statements to others].
    Questions
4.16    Do (1) the New York opinion and (2) ABA Rule of Professional Conduct 2.4 address Crouch’s concerns? Do these approaches unnecessarily restrict the lawyer-mediator?
4.17    In 2005, the Oregon bar association issued an opinion regarding ethical problems presented if an attorney and psychologist form a domestic relations mediation service. According to the Oregon opinion, an attorney who acts as a mediator does not represent any of the parties. However, the mediator may be engaged in the practice of law if any part of the service involves “the application of a general body of legal knowledge to the problem of a specific entity or individual.” The opinion states that the drafting of the settlement agreement constitutes the practice of law. Thus, if the mediator gives legal advice or drafts the agreement, a partnership or fee-splitting arrangement with the psychologist would be prohibited by the ethics code. Oregon Bar Association, Formal Opinion 2005-101. Should the Oregon code be amended to permit fee-splitting and partnerships between lawyer and nonlawyer mediators?
4.18    Ethical dilemmas for the mediator. Ethical dilemmas for a mediator are not limited to questions about giving legal advice and drafting mediated settlement agreements. The following hypotheticals provide an opportunity for considering how to address other types of ethical issues that might arise during the mediation process.
a. You are mediating the termination of a partnership between an inventor of a computer program and a financially experienced businessperson. The inventor has compelling reasons for desiring a quick termination of the business relationship (he has developed a new program on his own time that he wishes to bring to market) and his partner is aware of this. To avoid the threat of prolonged litigation and conflict, the inventor is willing to agree to a very unfavorable settlement, giving up any right to profits from the sale of the current computer program. In addition, he is also willing to accept only 15 percent of their approximately $300,000 worth of partnership assets, which is much less than a court would be likely to award. The inventor is reluctant to get his own lawyer since he fears that this would precipitate a prolonged adversarial battle. Should you go along with the proposed settlement? If you do, should you tell the parties that you feel the proposed settlement is unfair to the inventor? Should you tell the inventor only? Does it matter what the inventor’s compelling personal reasons are? What effect is this likely to have on your future usefulness as a mediator, both in this case and in future cases? Alternatively, should you withdraw, even though this would probably preclude any speedy settlement? What difference would it make to your actions if the inventor was as experienced in business matters as his partner?
b. After considerable bargaining between a couple, you manage to mediate what seems to you to be an eminently fair agreement. In going over the agreement with them, you suddenly realize that both parties have a misconception of the husband’s chances of winning custody in court—a misconception based on which both have been bargaining. Assuming the misconception did not arise from your legal advice to them, what should you do?
c. In the course of a mediation to dissolve a limited liability company, you begin to suspect that the CFO of the company has been siphoning funds from the business and depositing the funds into offshore accounts. You believe that given full discovery in an adversary situation the CFO’s fraud would come to light. What should you do? Can you behave differently depending on your evaluation of the fairness of the proposed settlement? Should an agreement of full disclosure by both disputants be one of the conditions of every mediation?
d. You are a labor mediator and arbitrator, and were asked by union and management representatives from a local company to arbitrate an employee grievance. When you arrived at the company offices, the representatives told you that the parties had started discussing a settlement of the grievance, were making considerable progress, and asked you to wait for a few minutes. About an hour later, they called you in and showed you the settlement they had reached. They had both signed it, and asked you to sign it also. The grievance was that of an African-American male who claimed that he was the victim of race discrimination. He had bid on a job opening for a higher position, but, despite the fact that he had the qualifications to do the job in question, and had been at the company longer than anyone else who bid for the job, he was not selected. Instead, the company had awarded the job to a young white female. The settlement did not disturb the job award, but gave the grievant the first opportunity to bid for the next promotion opening. On reviewing the proposed settlement, and talking to the union and management representatives, you became convinced that they agreed to uphold the company’s promotion of the white female employee rather than the African-American male because few female employees hold the position for which they had both bid. When questioned, the representatives deny that they are discriminating in favor of the female employee, maintaining that they know what is best for both workers and the company. What, if anything, should you do?
e. You are mediating a dispute between Company A and Company B that is in mediation because the judge before whom the matter is pending ordered the parties to mediate. During the mediation you become convinced that Company B, the defendant, has no intention of reaching an agreement in the mediation, and is merely going through the motions. Company A has expended a considerable sum in the mediation, flying its CEO from Brazil, where he has been on a business trip, to New York for the mediation, and flying its CFO from England, where he has also been on a business trip. Company A suspects that Company B has not been negotiating in good faith, and asks you to so advise the judge who ordered mediation. Company A then intends to ask the judge to order Company B to pay all of Company A’s mediation costs on the ground that Company B has not complied with the intent of the judge’s order, which contemplated that both parties would make a good faith effort to resolve the dispute. What do you do?
f. You are mediating a dispute between Company C and Company D. The parties are close to an agreement pursuant to which Company D would pay Company C $1 million in four installments of $250,000, one payment each quarter during the coming year. There are a few minor issues still to be resolved, and you are in a caucus with the representatives of Company D discussing those issues when you observe a treatise on bankruptcy on the table in front of Company D’s lawyer. You ask about it, and are told that Company D’s finances are sufficiently weak that it is contemplating filing for bankruptcy. What do you do?
    2. Representation of or Advocacy Against a Mediation Participant and Mediation Involving Prior Clients; Imputed Conflicts
Tough issues arise as courts and bar authorities apply conflict of interest and confidentiality provisions to the lawyer-mediator who wishes to mediate a dispute involving a party who she, or her law firm, has previously represented (see Menkel-Meadow, 1997). Must the mediator disclose all prior activities related to all participants, including those of the mediator’s law firm, before mediating? The Uniform Mediation Act §9(a) requires mediators to disclose those conflicts “that a reasonable individual would consider likely to affect the impartiality of the mediator” (Appendix E). The UMA and similar requirements might involve extensive conflicts checks in some large firms, which then might permit firm lawyers to mediate only when substantial fees are involved. Can the mediator or the mediator’s law firm thereafter represent a mediation party or represent another party in a matter adverse to a mediation party? In the case that follows, the court examines whether a law firm can represent a mediation party on issues related to the dispute mediated by one of its lawyers. A new ABA Rule of Professional Conduct, set out after this case, allows later law firm representation when screening procedures are implemented.
    McKENZIE CONSTRUCTION v. ST. CROIX
STORAGE CORP.

    961 F. Supp. 857 (D. St. Croix 1997)
RESNICK, U.S. MAGISTRATE JUDGE.
This matter is before the Court on defendants St. Croix Storage Corp. and Sun Storage Partners, L.P.’s motion to disqualify the law firm of Rohn & Cusick as counsel for plaintiffs in this action.…
Plaintiff McKenzie Construction is a local lumber retail company who brought this damages action against defendants St. Croix Storage Corp. for conversion of lumber. The Court ordered the matter submitted to mediation and later appointed Attorney Lisa Moorehead as mediator. Mediation was unsuccessful and the parties have resumed preparation for trial.
In seeking to disqualify the firm of Rohn & Cusick, defendants claim that the firm’s hiring of Attorney Moorehead, who was the mediator appointed by the Court to settle this case, presents an irreparable conflict of interest in contravention of the rules governing the conduct of mediators and attorneys alike.…
The recent case of Poly Software International, Inc. v. Su, 880 F. Supp. 1487 (D. Utah 1995), discusses the identical issue presented in the case sub judice. In that case, two parties agreed to mediate a copyright action which they were defending. However, soon after the mediated settlement the parties sued each other. One of the parties retained the mediator as his counsel. The other party moved to disqualify the mediator-turned-attorney in light of his prior status as mediator in the previous action. The District Court disqualified the attorney and his law firm from participating in the litigation and held that an attorney who serves as a mediator cannot subsequently represent anyone in a substantially related matter without consent of the original parties. The court reasoned that mediators routinely receive and preserve confidences in much the same manner as an attorney. The court referred to the Model Rules of Professional Conduct and concluded that where the mediator was privy to confidential information, the applicable ethical rules imposed the same responsibilities as the rules relating to an attorney’s subsequent representation of a former client. The court also considered the rule prohibiting judges and other adjudicative officers from representing anyone in connection with a matter in which he or she participated “personally and substantially.” Model Rule 1.2.
Likewise, in Cho v. Superior Court, 39 Cal. App. 4th 113, 45 Cal. Rptr. 2d 863 (1995), a former judge and his law firm were disqualified from representing a party in an action in which the former judge had participated in settlement conferences.… The court cautioned that “no amount of assurances or screening procedures, no ‘cone of silence’ could ever convince the opposing party that the confidences would not be used to its disadvantage.” Id. 45 Cal. Rptr. 2d at 869. The Court concluded that based on the nature of the attorney’s prior participation, there is a presumption that confidences were revealed, and the attorney should not have “to engage in subtle evaluation of the extent to which he acquired relevant information in the first representation and of the actual use of that representation.”…
This Court finds, and many commentators agree, that during mediation parties are encouraged to disclose the strengths and weaknesses of their positions, in an effort to arrive at a settlement. Protection of confidences in such a setting strengthens the incentive of parties to negotiate without fear that the mediator will subsequently use the information against them. Additionally, the rules regulating attorney conduct place the onus on the attorney to “remain conscious of the obligation to preserve confidences and maintain loyalty.”… It is clear from the record that the parties met to negotiate a settlement. It is undisputed that the mediation lasted at least one hour. It is not unreasonable to assume that in light of the nature and purpose of the proceeding, that confidential information was disclosed by the parties. Notwithstanding Attorney Moorehead’s statements to the contrary, the present situation presents such a serious affront to the policy that forms the basis of the rules, that this Court has no choice but to conclude that Attorney Moorehead must be disqualified.
This Court further finds that disqualification of Attorney Moorehead should be imputed to the other members of the firm. The cases and Model Rule 1.10(a)4 require such disqualification.*

In 2002, the ABA expanded Rule 1.12 dealing with conflict of interest rules for former judges or arbitrators to extend also to mediators “and other third-party neutrals”:
RULE 1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER THIRD-PARTY NEUTRAL
 
          (a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer, or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.
          (b) A lawyer shall not negotiate for employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law clerk to a judge; or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge or other adjudicative officer.
          (c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:
          (1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and
          (2) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.
          (d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.
 
In 2005, the Model Standards of Conduct for Mediators, Standard III(F) advised mediators that “[s]ubsequent to a mediation, a mediator shall not establish another relationship with any of the participants in any matter that would raise questions about the integrity of the mediation. When a mediator develops personal or professional relationships with parties, other individuals, or organizations following a mediation in which they were involved, the mediator should consider factors such as the time elapsed following the mediation, the nature of the relationships established, and services offered when determining whether the relationships might create a perceived or actual conflict of interest (Appendix G).”
    Questions
4.19    Although the issue does not arise frequently, other courts have considered whether a mediator can serve as a representative for one of the mediation parties in a subsequent dispute. The resolution often turns on the question whether the disputes are “substantially related.” Imagine a mediator in a child custody dispute is asked to represent the wife in a subsequent suit in which she seeks damages for certain items, which were not returned to her, as well as for her suffering stemming from the inducement to participate in a personal relationship. Are the custody dispute and subsequent lawsuits “substantially related” so that the mediator should not be allowed to represent the wife in the subsequent suit?
4.20    ABA Rule of Professional Conduct 1.12 accepts the screening approach. In contrast, the Cho court (discussed in the McKenzie Construction case) rejects screening. Which approach is best?* Why?
4.21    Compare ABA Rule 1.12 and Model Standard of Mediator Conduct Standard III(F). Which takes the better approach? Why?
    3. Representation of Clients in Out-of-State Mediation; Unauthorized Practice of Law
As mediation use increases, it has become more common for lawyers to represent clients in out-of-state mediations. Initially, many states did not provide procedures for permitting out-of-state lawyers to receive pro hac vice status so that they could represent clients without fear of an unauthorized-practice-of-law charge. The popularity of multijurisdictional practice, together with the increased use of ADR and a growing number of cases involving UPL charges, led the ABA to develop a clearer definition of what practices constitute the unauthorized practice of law. The ABA developed Model Rule 5.5 to address representation of clients in ADR proceedings in a foreign jurisdiction.
RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF LAW
(a) A lawyer shall not practice law in a jurisdiction in violation of the regulation of the legal profession in that jurisdiction, or assist another in doing so.
…
(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:
          (1) are undertaken in association with a lawyer who is admitted to practice in this jurisdiction and who actively participates in the matter;
          (2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;
          (3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or
          (4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.
…
In drafting a rule permitting lawyers to represent clients in ADR proceedings, the ABA reasoned that knowledge of jurisdictional law is less important in ADR proceedings because state and local law play a lesser role in arbitration and mediation than in litigation. Moreover, the ABA believed, conducting the ADR process in a particular jurisdiction may have nothing to do with a desire to apply that jurisdiction’s law. Instead, it may be the most convenient location for multiple parties from different states or it may be the location of the parties’ chosen arbitrator or mediator. In those circumstances, the ABA concluded, the state’s need to control who practices law in a particular jurisdiction in order to protect citizens from counsel unfamiliar with the jurisdiction’s laws is not very strong and should yield to the parties’ interests in choosing their own counsel and/or neutral.
The ABA Report has been influential. Since the ABA Report was issued, 44 state supreme courts have adopted a rule either identical to or similar to Model Rule of Professional Conduct 5.5.4 A note of caution should remain, however. Some jurisdictions, including New York and Texas, have yet to adopt Rule 5.5.5 Moreover, the risk-averse lawyer will certainly wish to investigate both whether the jurisdiction in which he wishes to practice adopted Rule 5.5 or whether it adopted some variant of the rule (31 of the adopting states amended Rule 5.5 before adopting it). Changes in Rule 5.5 in a particular jurisdiction could impact the likelihood of liability for an out-of-state lawyer.6
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3. In addition, the ACR Report focuses on whether a mediator can demonstrate “core competencies,” such as the ability to attend to procedural justice issues, support the parties’ attempts to ensure self-determination, and deal appropriately with emotional and other non-substantive issues that may arise during mediation.
* Another indirect form of mediator quality control comes about through guidelines formulated for Provider Organizations. See Margaret L. Shaw and Elizabeth Plapinger (2001) “Ethical Guidelines—ADR Provider Organizations Should Increase Transparency, Disclosure,” Disp. Resol. Mag. 14 (Spring). See pp. 371-375 for a discussion of the applicability of these guidelines to arbitrators.
* See also Craig A. McEwen, Nancy H. Rogers, and Richard J. Maiman (1995) “Bring in the Lawyers: Challenging the Dominant Approaches to Ensuring Fairness in Divorce Mediation,” 79 Minn. L. Rev. 1317.
* Other ethical issues arise from the organization of a mediation practice. For example, lawyers should be certain that their mediation practices comply with prohibitions against “false or misleading” advertising, partnership and fee-splitting with nonlawyers, submitting to control of professional judgment by nonlawyers, and assisting in the unauthorized practice of law. See ABA Model Rules of Professional Conduct 7.1, 5.4, 5.5 and question 4.17, infra. Some jurisdictions still follow the older ABA Model Code of Professional Responsibility, which has comparable provisions. Some mediator practices may constitute the unauthorized practice of law if the mediator is not an attorney. See generally David Hoffman and Natasha Affolder, “Mediation and UPL: Do Mediators Have a Well-Founded Fear of Prosecution?,” Disp. Resol. Mag. 20 (Winter 2000); R. Cole et al., 2011: §§10:10-10:14.
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* The court declined to rule on whether any screening mechanism would be sufficient because the attorney-mediator had contacts with one of the parties after joining the firm.
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6. Connecticut, North Carolina, Ohio, and Wisconsin narrowed the scope of Rule 5.5(c)(3). For example, Ohio requires that an out-of-state attorney be admitted to practice in another jurisdiction where he also “regularly practices law.”



Chapter 5

Mediation Confidentiality
The scope of the law regarding confidentiality in mediation rests on finding the right balance between valid but competing values. The defendant in an attempted murder trial claims that evidence from a mediation session will substantiate a claim of self-defense by showing that the defendant had reason to fear the victim. The outcome of the trial may hinge on whether the court excludes the evidence. At the same time, there are many arguments raised to support exclusion. For example, it is said that the outcome of future mediation may hinge on whether the parties are relaxed and candid as they negotiate. This, in turn, may be more likely if they are confident that what is said in mediation will not be used in a court or administrative process. Further, a lack of confidentiality may thin the ranks of those mediators who are wary of subpoenas. Absent confidentiality, a court-wise party may use mediation as an informal deposition of the unwary party. Can the courts and legislatures draw a line on confidentiality to promote candor while making evidence available to the courts and administrative agencies when the need is greatest (Section A)?
Most states have enacted statutory mediation privileges that draw a line between these competing considerations. The leading state approach has been to adopt the Uniform Mediation Act, now law in ten states and the District of Columbia (Appendix E). In contrast, federal courts are still fashioning doctrines regarding mediation privilege on a common law basis. Folb v. Motion Picture Industry Pension and Health Plans provides an example of a federal court struggling to weigh competing considerations in a civil case. Criminal cases introduce constitutional fair trial issues that may override both common law and statutory mediation privilege statutes. The Castellano case sets out a fact pattern that could raise such an issue. Olam v. Congress Mortgage Company raises a comparable issue in a civil case—should a court override a statutory mediation privilege out of fairness concerns?
Use of mediation information in court or agency proceedings is only one aspect of confidentiality. Another is disclosure of this information in nonevidentiary contexts (Sections B-D). Unlike the privilege context, which is unique to mediation, the law regarding disclosure outside of court or agency proceedings applies to confidentiality agreements in many dispute resolution settings. Thus, though the chapter focuses on mediation, it draws on cases arising in other dispute resolution contexts.
The first of these segments regarding nonevidentiary use of mediation communications—Section B—examines a situation in which no one is being compelled to disclose or testify. Rather, a mediator or party wants to disclose, perhaps to talk with a friend, to teach a class on mediation, to contact the media, or to advise a judge who will rule on the case. Often the mediator and parties enter into an agreement to keep all communications confidential. Of course, at the time of the agreement none of them sees any reason not to maintain the agreement.
Then, occasionally, something unforeseen occurs. The C. R. & S. R. v. E case involved parents who learned that a priest who they believed had abused their child was assigned to a new parish. The case exemplifies a situation in which harm to nonparties could be avoided by reporting to a public official or alerting the affected persons about what the parties said during the dispute resolution process. Is the greater good served by maintaining the parties’ expectations of secrecy or by disclosure (Section C)?
Public access to mediation or other dispute resolution sessions and records is another important issue related to confidentiality (Section D). In an era of webcast trials and legislative debates, laws that allow exclusion of all but the parties and neutrals from some dispute resolution sessions seem like a startling departure. This greater protection from the public eye may make dispute resolution especially attractive today and even a prerequisite to the frank exchanges needed to reach consensus. What is lost when discussion moves out of the public arena? For example, public officials and citizen groups argue openly for several years about the location of a freeway. Then they meet with a mediator in sessions closed to the news media and resolve their differences within a few days. Work on the freeway begins. Has the public gained or lost? Bank of America National Trust & Savings Association v. Rittenhouse Hotel Associates explains why parties should lose their agreed-upon secrecy if they seek a court’s assistance in implementing their settlement (Section D).
These are only a few of the competing values that ride on the decision concerning how much confidentiality should be afforded dispute resolution processes. In addition to these, aspects of legal policy already discussed above, such as mandatory mediation, enforceability of mediated agreements, and conflict of interest, will be affected by decisions related to confidentiality. The effectiveness of these provisions depends on production of evidence from the mediation session. Sanctions for failing to negotiate in good faith, for example, will be imposed only when evidence of a lack of good faith has been put before the court.
The effort to achieve the appropriate balance between, on the one hand, policies favoring confidentiality and, on the other hand, policies favoring disclosure has created a complex labyrinth of confidentiality rights and obligations, riddled with exceptions. To get a full picture of the law regarding confidentiality, one must examine contract law regarding secrecy agreements; court and agency rules and orders regarding nondisclosure of information from mediation programs; statutory and common law privileges; statutes regarding duties to maintain confidentiality, duties to report or disclose, and duties to maintain public access; rules of procedure regarding discovery; rules of evidence; and common law doctrines regarding public access and limits on the enforceability of secrecy agreements. To keep it simple, we have divided these ethics provisions, rules, orders, statutes, and common law doctrines by their objectives:
 
    •  Rights to resist disclosure within legal proceedings (Section A);
    •  Obligations to maintain confidentiality (Section B); and
    •  Limits on confidentiality because of policies favoring reporting or disclosing (Section C); or
    •  Public access (Section D).
A. RIGHTS TO RESIST DISCLOSURE WITHIN LEGAL PROCEEDINGS: MEDIATION PRIVILEGES AND EVIDENTIARY EXCLUSIONS FOR COMPROMISE DISCUSSIONS
The courts and other legal authorities with subpoena power are not bound by a confidentiality agreement among participants in a dispute resolution process. The key question in terms of whether statements made during a dispute resolution process can be disclosed later during legal proceedings is whether the communications are protected by a privilege. Absent a mediation privilege, the parties also might argue that disclosure of the mediation communications cannot be compelled during formal discovery under rules of procedure and would be excluded from evidence as compromise discussions under rules of evidence. But, they will often lose. The evidentiary exclusion for compromise discussions typically offers less protection than the privilege, as discussed below.
Evidentiary exclusions for compromise discussions: In most jurisdictions, negotiations concerning a disputed legal claim are not admissible in evidence to prove the claim or its amount (see Fed. R. Evid. 408 or comparable state rules). The “compromise discussion” exclusion is based on the policy of promoting settlement and a concern that the jury will give undue weight to an offer “motivated by a desire for peace rather than from any concession of weakness of position.”* This rule applies to negotiations conducted with or without a mediator.
The rule results in exclusion of such negotiations under most, but not all, circumstances. The courts have commonly found the following outside the purview of the rule: information requested through the discovery process; negotiations not involving legal claims, such as those regarding family tranquility; negotiations of undisputed claims, such as when the parties agree on the amount owed but not the payment schedule; and evidence offered to prove something other than the claim or the amount, such as evidence to prove the bias of a witness or perhaps the guilt of a criminal defendant.
Privileges: A mediation privilege is usually broader than an evidentiary exclusion and typically may be asserted to block compelled disclosure, not merely admission into evidence. Thus, a mediation privilege often applies in pretrial, discovery, and administrative proceedings not governed by the rules of evidence. Privilege statutes and rulings differ in several respects: who may assert or waive the privilege (the “holders” of the privilege); exceptions to the privilege; what programs or mediators are covered; and whether a court may order disclosure despite the privilege where the need for the evidence outweighs the purpose served by nondisclosure (whether the privilege is “qualified” or “absolute”).
In deciding whether to recognize a mediation privilege, legislatures and courts weigh the need for the evidence against the importance of effective mediation and the utility of confidentiality in promoting the effectiveness of mediation.
Lawmakers have little evidence to guide them in assessing whether assurance of confidentiality is necessary to promote the frank discussion necessary to achieve settlement. Nor are there studies to buttress other arguments given for mediation confidentiality—that frequent subpoenas will thin the ranks of volunteer mediators; that otherwise parties will use mediation as a form of informal discovery, to the detriment of the legally naive party; and that the public will perceive testifying mediators as biased. In fact, mediation programs not covered by a privilege attract volunteer mediators and users and settle cases. It is possible that participants are largely unaware that their discussion may be disclosed or admissible at trial. Disclosures may also be reduced because mediation programs commonly seek to preserve confidentiality through a variety of informal practices, such as discarding documentation that might later serve to refresh the mediator’s recollection. One of the other problems in assessing the effects of mediation privileges is that parties and their lawyers are not always aware of them. Coben and Thompson document hundreds of instances in which attorneys or parties disclose privileged mediation communications without objection by the other party or admonition by the court (Coben and Thompson, 2006:48).
State legislatures, though, have been persuaded by the arguments in favor of a mediation privilege without awaiting research, and about half have enacted mediation privileges covering a wide variety of mediation contexts. In 2002, the National Conference of Commissioners of Uniform State Laws approved the Uniform Mediation Act, which provides for a mediation privilege that can be adopted by states (Appendix E). As of February 1, 2012, ten states (Vermont, Utah, Idaho, Illinois, Iowa, Nebraska, New Jersey, Ohio, South Dakota, and Washington) and the District of Columbia have enacted the Uniform Mediation Act. The National Conference of Commissioners on Uniform State Laws amended the Act in 2003 to provide for a privilege in international commercial mediation (Appendix E). Congress has still not created a general mediation privilege but has enacted privilege provisions for specific application, including within federal administrative agency mediation,1 and requires district courts to provide mediation confidentiality through local rule.2
Absent a statutory mediation privilege, the courts sometimes recognize a common law mediation privilege. In the federal case that follows, the communications were not protected by a statutory privilege. Though this court ultimately recognized such a privilege, the federal courts are still split on the question of whether a common law mediation privilege is warranted. The opinion demonstrates the balancing of interests that is at the basis of a decision to recognize a mediation privilege as a matter of common law.
    FOLB v. MOTION PICTURE INDUSTRY PENSION & HEALTH PLANS

    16 F. Supp. 2d 1164 (C.D. Cal. 1998), aff’d, 216 F.3d 1082 (9th Cir. 2000)
PAEZ, UNITED STATES DISTRICT JUDGE.
Plaintiff Scott Folb contends that defendants discriminated against him on the basis of gender and retaliated against him because he objected when Directors of the Motion Picture Industry Pension & Health Plans (the “Plans”) violated fiduciary duties under the Employee Retirement Income Security Act of 1974.… Defendants allegedly relied on a complaint that Folb had sexually harassed another employee, Vivian Vasquez, as a pretext to discharge him for his whistle-blowing activities.…
In approximately February 1997, Vasquez and the Plans attended a formal mediation with a neutral in an attempt to settle Vasquez’ potential claims against defendants arising out of the alleged sexual harassment. Vasquez and the Plans signed a contract agreeing to maintain the confidentiality of the mediation and all statements made in it. Vasquez’ counsel prepared a mediation brief and provided copies to opposing counsel and to the mediator. The parties apparently did not reach an agreement during the mediation. After the mediation, counsel presumably engaged in further settlement negotiations and the parties ultimately settled Vasquez’ potential claims against the Plans. At some point, counsel for the Plans, Lawrence Michaels of Mitchell, Silberberg & Knupp, provided Saxe[, the attorney retained by the Plans to investigate Vasquez’ sexual harassment claim,] with a copy of the mediation brief. Neither Vasquez nor her attorneys, Hadsell & Stormer, authorized the Plans to provide a copy of the mediation brief to Saxe.
Saxe refused to produce the mediation brief in response to Folb’s subpoena, asserting that the confidentiality of the brief is protected under Fed. R. Evid. 408 and Cal. Evid. Code §1119. Likewise, Hadsell & Stormer refused to produce either the mediation brief or documents relating to settlement negotiations with the Plans on behalf of Vasquez. Folb sought to compel production of (1) Vasquez’ mediation brief; (2) correspondence between Vasquez’ counsel and counsel for the Plans regarding mediation or other settlement discussions; and (3) notes to the file prepared by Vasquez’ counsel regarding settlement communications. Folb argues that the Plans are trying to take a position in this litigation that is inconsistent with the position he believes they took in settlement negotiations with Vasquez. Folb suggests that the Plans will argue that he was properly terminated for sexually harassing Vasquez, despite the fact that they may have argued in mediation or settlement negotiations with Vasquez that she was never sexually harassed at all. Magistrate Judge Woehrle denied Folb’s motion to compel production, and Folb filed the pending Objections.…
While the Court concludes that the magistrate judge did not err in ruling that the motion to compel production of the mediation brief should be denied, the legal foundation for that ruling must comport with the analysis set forth in the Supreme Court’s decision in Jaffee v. Redmond, 518 U.S. 1 … (1996).… In addition, the Court finds that Folb is entitled to discover information relating to any settlement negotiations conducted after the conclusion of the formal mediation session.…
2.    APPLICABLE LAW
… Because the mediation brief and the communications relating to settlement negotiations between the Plans and Vasquez are arguably relevant to both plaintiff’s federal and state law claims, the Court must determine whether state or federal law controls disclosure. Federal Rule of Evidence 501 provides:
     Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law applies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.…
Because[, under rulings in the Ninth Circuit,] the federal common law of privileges governs both federal and pendent state law claims in federal question cases, the Court must decide whether to adopt a federal mediation privilege under Fed. R. Evid. 501.
3.    FEDERAL MEDIATION PRIVILEGE
The federal courts are authorized to define new privileges based on interpretation of “common law principles … in the light of reason and experience.” Jaffee, 518 U.S. at 8.… The general mandate of Rule 501 was substituted by the Congress for a set of privilege rules drafted by the Judicial Conference Advisory Committee on Rules of Evidence and approved by the Judicial Conference of the United States and by [the Supreme] Court.… In rejecting the proposed Rules and enacting Rule 501, Congress manifested an affirmative intention not to freeze the law of privilege. Its purpose rather was to provide the courts with the flexibility to develop rules of privilege on a case-by-case basis … and to leave the door open to change.… Nonetheless, that authority must be exercised with caution because the creation of a new privilege is based upon considerations of public policy. In general, the appropriate question is not whether a federal mediation privilege should exist in the abstract, but whether “(1) the need for that privilege is so clear, and (2) the desirable contours of that privilege are so evident, that it is appropriate for this [c]ourt to craft it in common law fashion, under Rule 501.”…
The general rule is that the public is entitled to every person’s evidence and that testimonial privileges are disfavored.… To determine whether an asserted privilege constitutes such a public good, in light of reason and experience, the Court must consider (1) whether the asserted privilege is “rooted in the imperative need for confidence and trust”[;] (2) whether the privilege would serve public ends; (3) whether the evidentiary detriment caused by exercise of the privilege is modest; and (4) whether denial of the federal privilege would frustrate a parallel privilege adopted by the states.
A.    NEED FOR CONFIDENCE AND TRUST
… Rule 408 provides that “[e]vidence of conduct or statements made in compromise negotiations is [] not admissible.” Viewed in combination with Fed. R. Civ. P. 26(b), Rule 408 only protects disputants from disclosure of information to the trier of fact, not from discovery by a third party. Consequently, without a federal mediation privilege under Rule 501, information exchanged in a confidential mediation, like any other information, is subject to the liberal discovery rules of the Federal Rules of Civil Procedure, at least where jurisdiction is premised on a federal question and the material sought in discovery is relevant to the federal claims presented.
To determine whether there is a need for confidentiality in mediation proceedings, the Court looks first to judicial and Congressional pronouncements on the issue. No federal court has definitively adopted a mediation privilege as federal common law under Rule 501. In one of the leading cases on the treatment of confidential communications in mediation, however, the Ninth Circuit approved revocation of a subpoena that would have required a Federal Mediation and Conciliation Service (“FMCS”) mediator to testify in a National Labor Relations Board (“NLRB”) enforcement proceeding. National Labor Relations Board v. Joseph Macaluso, 618 F.2d 51, 52 (9th Cir. 1980). Relying on United States policy favoring resolution of labor disputes through collective bargaining and on Congress’ creation of government facilities for mediation, the Ninth Circuit in Macaluso concluded that “the public interest in maintaining the perceived and actual impartiality of federal mediators does [] outweigh the benefits derivable from [the mediator’s] testimony.”…
The Ninth Circuit’s conclusion that requiring a federal mediator to disclose information about the mediation proceedings would inevitably impair or destroy the usefulness of the FMCS in future proceedings is equally applicable in the context of private mediation. Admittedly, the express federal interest in preserving a labor mediation system establishes a stronger basis for a mediator privilege in the context of NLRB proceedings. Nonetheless, mediation in other contexts has clearly become a critical alternative to full-blown litigation, providing the parties a more cost-effective method of resolving disputes and allowing the courts to keep up with ever more unmanageable dockets.
Focusing on the role of the mediator, the Macaluso court emphasized that “the purpose of excluding mediator testimony … is to avoid a breach of impartiality, not a breach of confidentiality.” Macaluso, 618 F.2d at 56 n.3. Nevertheless, rules protecting the confidentiality of mediation proceedings and rules protecting the actual or perceived impartiality of mediators serve the same ultimate purpose: encouraging parties to attend mediation and communicate openly and honestly in order to facilitate successful alternative dispute resolution.…
Given the facts presented by the parties before the Court, we need only consider whether communications between parties who agreed in writing to participate in a confidential mediation with a neutral third party should be privileged and whether that privilege should extend to communications between the parties after they have concluded their formal mediation with the neutral.…
Legal authority on the necessity of protecting confidential communications between the parties to a mediation is sparse.… Taking the foregoing authorities en masse, the majority of courts to consider the issue appear to have concluded that the need for confidentiality and trust between participants in a mediation proceeding is sufficiently imperative to necessitate the creation of some form of privilege. This conclusion takes on added significance when considered in conjunction with the fact that many federal district courts rely on the success of ADR proceedings to minimize the size of their dockets.… [The pending federal ADR bill] provides additional evidence of the important federal and public interest in protecting confidential communications in court-ordered mediation*.… The proliferation of federal district court rules purporting to protect the confidentiality of mediation and the ADR Bill now pending before the United States Senate indicate a commitment to encouraging confidential mediation as an alternative means of resolving disputes that would otherwise result in protracted litigation.…
B.    PUBLIC ENDS
A new privilege must serve a public good sufficiently important to justify creating an exception to the “general rule disfavoring testimonial privileges.”… The proposed blanket mediation privilege would serve public ends by encouraging prompt, consensual resolution of disputes, minimizing the social and individual costs of litigation, and markedly reducing the size of state and federal court dockets.…
C.    EVIDENTIARY DETRIMENT
In assessing the necessity of adopting a new privilege, the courts must consider whether “the likely evidentiary benefit that would result from the denial of the privilege is modest.” Jaffee, 518 U.S. at 11-12. In Jaffee, the Supreme Court reasoned that in the absence of psychotherapist-patient privilege, “much of the desirable evidence to which litigants … seek access—for example, admissions against interest by a party—is unlikely to come into being. This unspoken ‘evidence’ will therefore serve no greater truth-seeking function than if it had been spoken and privileged.” Id. at 12. The same rationale applies with respect to party admissions in mediation proceedings.
[T]here is very little evidentiary benefit to be gained by refusing to recognize a mediation privilege.
First, evidence disclosed in mediation may be obtained directly from the parties to the mediation by using normal discovery channels. For example, a person’s admission in mediation proceedings may, at least theoretically, be elicited in response to a request for admission or to questions in a deposition or in written interrogatories. In addition, to the extent a party takes advantage of the opportunity to use the cloak of confidentiality to take inconsistent positions in related litigation, evidence of that inconsistent position only comes into being as a result of the party’s willingness to attend mediation. Absent a privilege protecting the confidentiality of mediation, the inconsistent position would presumably never come to light.
Although the Court need not, and indeed may not, address the outer limits of a federal mediation privilege, it seems appropriate to note one potential limitation here. A federal mediation privilege may be attenuated of necessity in criminal or quasi-criminal cases where the defendant’s constitutional rights are at stake.…
D.    MEDIATION PRIVILEGE IN THE 50 STATES
In assessing a proposed privilege, a federal court should look to a consistent body of state legislative and judicial decisions adopting such a privilege as an important indicator of both reason and experience. Jaffee, 518 U.S. at 12-13.… At the forefront of the inquiry, however, is the fact that every state in the Union, with the exception of Delaware, has adopted a mediation privilege of one type or another.… [T]his Court finds it is appropriate, in light of reason and experience, to adopt a federal mediation privilege applicable to all communications made in conjunction with a formal mediation.
E.    CONTOURS OF THE PRIVILEGE
[T]he mediation privilege adopted today applies only to information disclosed in conjunction with mediation proceedings with a neutral.… On the facts presented here, the Court concludes that communications to the mediator and communications between parties during the mediation are protected. In addition, communications in preparation for and during the course of a mediation with a neutral must be protected. Subsequent negotiations between the parties, however, are not protected even if they include information initially disclosed in the mediation. To protect additional communications, the parties are required to return to mediation. A contrary rule would permit a party to claim the privilege with respect to any settlement negotiations so long as the communications took place following an attempt to mediate the dispute.…
    Questions
5.1    The court assumes that candor and therefore the effectiveness of mediation depend on assurance that mediation communications will not be disclosed through the discovery process and, presumably, the rest of the litigation process. Suppose a researcher could document that mediation settlement rates are the same in jurisdictions that recognize a mediation privilege and those that do not. Could a mediation privilege then be justified (see Hughes, 2001; Green, 1986)?
5.2    The court stops short of protecting communications after mediation concludes. Why shouldn’t negotiations without a mediator also be protected from disclosure? What about letters sent between counsel while the mediation is still pending? Would it matter what the letters said? What about videotapes or witness statements prepared for mediation?
    Note: The “Holder” of the Privilege
As legislatures have enacted statutory privileges, they have designated different “holders” of the privilege (those who can raise or waive it): the parties, the mediator, the parties and the mediator; or each participant as to statements made in mediation by that participant. In Folb, attorneys for the parties raised the privilege. In Joseph Macaluso, cited in the Folb opinion, representatives of both parties already had testified about what had transpired during the mediation session when the mediator asserted a privilege. If the privilege had been intended solely to protect the parties’ expectations of confidentiality, the privilege should have been waived by the testimony presented by the parties. For example, in the analogous attorney-client privilege, the client’s testimony waives the privilege and the attorney can also be forced to testify. In contrast, the Joseph Macaluso court, cited in Folb, held that the mediator had an independent right to assert the privilege, at least with respect to his own testimony. By making the mediator a “holder” of the privilege, the court recognized that the federal mediation agency, or the process of mediation itself, might be furthered by protecting against disclosure, even when the parties sought it. The Uniform Mediation Act makes the mediator, the parties, and nonparty participants all holders to some extent (Section 5, Appendix E).
The more persons deemed to be holders of the privilege, the greater is the likelihood that disclosure will not be compelled.
    Questions
5.3    The issue of whether to recognize a common law mediation privilege was also raised in the U.S. District Court for the District of Columbia in Mack Truck v. United Auto Workers. The collective bargaining negotiations had been conducted by private attorneys acting as mediators, William Hobgood and Bill Usery. Lawyers for the company issued a subpoena duces tecum to the mediators for depositions, in preparation for a preliminary injunction hearing scheduled just two weeks later in another federal district. At the hearing, key issues would include whether the parties had reached agreement during mediation and the terms of any agreement reached. The mediators balked. Judge Thomas F. Hogan held an expedited hearing in response to motions by lawyers for the company and the mediators and he ruled from the bench.
Read the excerpts from the oral arguments and be prepared to rule on the mediators’ motion for a protective order. Keep in mind that you may need to decide who “holds” the privilege and whether there should be an exception to the privilege for oral settlements.
The court began with a question concerning assurances of confidentiality.
 
Counsel for the Mediators:*    [T]he standard in the industry … is so clear that confidentiality is assumed.… I’m sure if Mr. Usery had picked up the phone and broadcast what went on in those mediation sessions, we would see Mack Truck in this court but in a completely different role and deservedly so, too.…
Plaintiff’s Counsel:    [T]o the extent the discussion concerning Mr. Usery’s engagement covered the matter of confidentiality, it was clearly in the context that … matters which each of the parties discussed with Mr. Usery or with his associate, Mr. Hobgood, … would be kept in confidence from the other party. There was no discussion or, indeed, no understanding … that the entire process—and particularly the results of that process—would be forever confidential.
The Court:    You agree you don’t have any prior decisions extending this “privilege” to private mediators in the Federal labor law sector?
Counsel for the Mediators:    Where private mediators were specifically before the court? Not in a Federal law sector, [but the federal courts are] free to look to the tradition of the common law for that, or as the court in Macaluso did, develop a federal common law privilege.…
Plaintiff’s Counsel:    The issue that we are here to seek testimony on is the ultimate question of whether agreement was reached between the parties. We are not looking for any testimony on the deliberative process or on the bargaining position of the U.A.W.…
The Court:     … As I understand, reading the material submitted to me, … what [the Union] submitted to their locals and was ratified was different than that which Mack thinks the agreement consisted of, and that these are essential items that go to the heart of any agreement [and] that you would have to question Usery whether or not those are covered and what he thought was covered or not by the agreement. That’s my concern. How do you handle it?
         … It’s easy to say “Mr. Usery, was there an agreement?” He says “Yes.” The next question is “What did it consist of?” And then the debate starts.
         [W]hy is it [important] that we allow the deposition of Mr. Usery and Mr. Hobgood?…
Plaintiff’s Counsel:    [D]espite the fact that the deponent’s testimony or briefs describe what we seek as basically a tie-breaker, … it’s a tie-breaker in the most critical sense. All of our testimony would be that of our own parties and all of the U.A.W.’s testimony would be that of its parties.…
Defense Counsel:     … Our view of the problem that we have is that Mr. Usery’s testimony would certainly impede the possibility of a settlement in this case because his knowledge of the dispute, his testimony, is going to impact upon the perceived impartiality that he might have, and it really will preclude him from continuing to serve as a mediator in a position where he certainly is knowledgeable and can be of great assistance to the parties in an attempt to settle this dispute.
The Court:    Where do you go if you have a scenario where there is an announced public agreement? The mediator announces it to the press. They have an agreement. It’s made public and then one side says “Oh, no, we don’t have an agreement,” and one of their principal evidentiary matters would be calling the person who announced there was an agreement.… How can that be privileged?
Counsel for the Mediators:    [T]hat defeats the entire purpose of mediation. [I]f a dispute arose over what are the terms of that agreement, that calls for the mediation to continue rather than try to shift the mediator from his neutral position into a position where he becomes an adjudicator or an arbitrator.
Plaintiff’s Counsel:    Here we have a situation of an employer with over 8,000 members of the U.A.W. whose futures are very much dependent upon the outcome of this dispute, as is the future of Mack Trucks. It’s clear [that] the public and the employees and the company want to know the answer and that Mr. Usery and Mr. Hobgood can provide critical testimony in that regard.
5.4    What is the rationale for extending a privilege to mediators who are not employed by a public agency and who are selected by the parties? Is that rationale applicable to the mediation of all disputes or only to the mediation of collective bargaining disputes?
5.5    Suppose, as suggested in the argument, having promised confidentiality, Mr. Usery broadcast what went on in the mediation sessions. Rulings regarding doctors and other professionals suggest that the mediator might be liable for breaching the promised confidentiality. What different interests must be weighed in determining, on the one hand, whether to hold the mediator liable and, on the other hand, whether a subpoena is enforceable against the mediator?
5.6    Suppose that the union and the company both sought to have the mediator testify, but the mediator invoked the privilege. Would that make any difference in the result?
5.7    Absent exceptions, statutes that make mediation confidential may make it impossible to introduce evidence necessary to enforce oral agreements, the issue raised in Mack Truck, or to secure sanctions for violations of mediation-related rules or statutes. Would exceptions for each of the situations listed below allow admission of so much evidence from the mediation session that they would render the mediation privilege useless? For each, is it more important to maintain the confidentiality of mediation or facilitate enforcement of these laws?
a. Duties to negotiate in good faith during the mediation session;
b. A grievance against a mediator alleging violation of an established standard of conduct;
c. Defense to enforcement of an agreement reached in mediation alleging that the mediator failed to make certain disclosures or gave erroneous information to one of the parties.
    1. Accommodating the Interests of Justice: Predictability vs. Fine Tuning
Courts recognize the potential for injustice whenever a privilege is recognized. The choices seem most stark in the criminal context exemplified by the Castellano case below, but even civil cases like Olam, which immediately follows, present fairness concerns in excluding mediation communications from evidence.
    STATE v. CASTELLANO

    460 So. 2d 480 (Fla. App. 1984)
GRIMES, ACTING CHIEF JUDGE.
The state seeks to appeal an order denying its motion to quash respondent’s deposition subpoena of Roger Mallory.
The respondent was charged with attempted first degree murder. In responding to a demand for discovery, the state listed Mallory as a person having information about the case. The respondent subpoenaed Mallory for the taking of his deposition. Mallory is a mediator in the Citizens Dispute Settlement Program (CDSP) in the Tenth Judicial Circuit. The respondent asserts that Mallory will be able to testify that during the course of mediation the person who became the victim of the alleged attempted murder made life-threatening statements to the respondent. He maintains such testimony will support his contention of self-defense. The state filed a motion to quash the deposition subpoena urging that statements made to CDSP mediators were privileged. The court denied the motion to quash. [P]rivileges in Florida are no longer creatures of judicial decision.…
In this case, the state argues for privilege on two grounds. First, the state contends that communications made by parties in the CDSP are privileged as being in the nature of offers of compromise. However, the rule protecting offers of compromise appears to be one more of admissibility than privilege.…
Alternatively, the state asserts that since the CDSP is an investigatory arm of the state attorney, the privilege accorded to statements made to a prosecuting attorney should be extended to those made to a CDSP mediator. We know of no rationale to make such an extension. The parties to a CDSP program are simply attempting to resolve a dispute so that a criminal prosecution will be unnecessary. All statements are made voluntarily by persons under no legal compulsion to attend. The record reflects no authority for the mediator’s statement that the parties’ communications were confidential. The fact that he may have advised the parties that their communications would be held confidential does not now excuse him from being compelled by respondent to testify concerning what was said.
There is no legal basis for a privilege which would prevent the respondent from obtaining Mallory’s testimony. If confidentiality is essential to the success of the CDSP program, the legislature is the proper branch of government from which to obtain the necessary protection.…

Florida enacted a mediation privilege subsequent to the trial. On its face, that statutory privilege would have excluded the mediator’s testimony. But that would not have ended the matter. The New Jersey Supreme Court relied on Davis v. Alaska, 415 U.S. 308 (1974), to state in dicta that a mediation privilege statute must yield to a defendant’s constitutional rights to a fair trial.3
    Questions
5.8    Would the Folb court have recognized a common law mediation privilege if faced with these facts? What additional interests must be weighed in this case?
5.9    Subsequent to the Castellano trial, Florida enacted a statute (Fla. Stat. Ann. §44.201(5)) providing in part:
     Any information relating to a dispute obtained by any person while performing any duties for the [Citizen Dispute Settlement Center] from the files, reports, case summaries, mediator’s notes, or other communications or materials is exempt from the provisions of [the State Public Records Act].
A subsequent provision defines mediation communications as confidential and prohibits a mediation participant (i.e., party) from disclosing mediation communications. A mediation party may also “refuse to testify and to prevent any other person from testifying in a subsequent proceeding regarding mediation communications.” Fla. Stat. Ann. §44.405. What suggestions do you have to improve the statute, with respect to:
 
    1. Who holds the privilege?
    2. Whether the privilege should apply in criminal cases?
    3. Whether the privilege should be “qualified” (as opposed to “absolute”), authorizing the courts to order disclosure if the potential for injustice is great and outweighs the purpose served by preventing disclosure?
 
Compare your suggested statute with the Uniform Mediation Act (Appendix E). Why did the drafters take a different approach?

A state could deal with the compelling need for evidence in criminal cases like Castellano by enacting a mediation privilege that is applicable only to civil proceedings. California did just that. In the case below, U.S. Magistrate Judge Wayne Brazil (author of the article on p. 540) considers whether a statutory mediation privilege should yield to a strong need for evidence even in a civil case.
    OLAM v. CONGRESS MORTGAGE COMPANY

    68 F. Supp. 2d 1110 (N.D. Cal. 1999)
WAYNE D. BRAZIL, UNITED STATES MAGISTRATE JUDGE.
The court addresses in this opinion several difficult issues about the relationship between a court-sponsored voluntary mediation and subsequent proceedings whose purpose is to determine whether the parties entered an enforceable agreement at the close of the mediation session.
As we explain below, … the parties participated in a lengthy mediation [of a case involving the federal Truth in Lending Act and related state and federal claims] that was hosted by this court’s ADR Program Counsel[, Mr. Herman]—an employee of the court who is both a lawyer and an ADR professional. At the end of the mediation (after midnight), the parties signed a “Memorandum of Understanding” (MOU) that states that it is “intended as a binding document itself.…” Contending that the consent she apparently gave was not legally valid, plaintiff[, Mrs. Olam,] has taken the position that the MOU is not enforceable. She has not complied with its terms. Defendants have filed a motion to enforce the MOU as a binding contract.
One of the principal issues with which the court wrestles, below, is whether evidence about what occurred during the mediation proceedings, including testimony from the mediator, may be used to help resolve this dispute.…
[WHAT LAW APPLIES TO THE USE OF EVIDENCE FROM THE MEDIATION]
Counsel for plaintiff[, Mrs. Olam,] contended that the parties must be presumed … to have entered the mediation process expecting federal law to serve as the source of the protection of the confidentiality of the mediation proceedings. Plaintiff further argued that such expectations were reasonable and that it would be unfair not to honor them.
In support of that contention, plaintiff emphasized that the mediation took place expressly under the auspices of this court’s ADR program—and that there has been in effect in this court for a good many years a local rule that purports to fix the terms under which mediation confidences will be protected.…
The core problem in plaintiff’s approach is that it ignores the express provision of Federal Rule of Evidence 501 that appears to be applicable here. That provision … directs that “in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the privilege of a witness … shall be determined in accordance with State law.” Defendants’ motion to enforce the settlement agreement is a civil proceeding in which state law, and only state law, provides the rule of decision. The only question that motion raises is whether the parties entered an enforceable contract at the conclusion of the mediation—and the rule of decision for resolving this one substantive question will have only one source—the substantive law of the state of California.
Given these undisputed and foreseeable circumstances, the parties should have understood, before their mediation, that if, later, one party initiated proceedings designed to secure a determination that the mediation produced an enforceable settlement contract disputes about the confidentiality of mediation communications would be resolved in those proceedings by applying the law of the state of California.…
[WHO HOLDS THE PRIVILEGE]
California law confers on mediators a privilege that is independent of the privilege conferred on parties to a mediation. By declaring that, subject to exceptions not applicable here, mediators are incompetent to testify “as to any statement, conduct, decision, or ruling, occurring at or in conjunction with [the mediation],” section 703.5 of the Evidence Code has the effect of making a mediator the holder of an independent privilege. Section 1119 of the Evidence Code appears to have the same effect—as it prohibits courts from compelling disclosure of evidence about mediation communications and directs that all such communications “shall remain confidential.” As the California Court of Appeal recently pointed out, “the Legislature intended that the confidentiality provision of section 1119 may be asserted by the mediator as well as by the participants in the mediation.” It follows that, under California law, a waiver of the mediation privilege by the parties is not a sufficient basis for a court to permit or order a mediator to testify. Rather, an independent determination must be made before testimony from a mediator should be permitted or ordered.…
[T]he court announced that it would proceed on the assumption that Mr. Herman[, the mediator,] was respectfully and appropriately asserting the mediator’s privilege and was formally objecting to being called to testify about anything said or done during the mediation.…
[WEIGHING THE NEED FOR EVIDENCE AND THE INTEREST IN PROTECTING CONFIDENTIALITY]
In [Rinaker v. Superior Court, 62 Cal. App. 4th 155 (3d Dist. 1998),] the Court of Appeal held that there may be circumstances in which a trial court, over vigorous objection by a party and by the mediator, could compel testimony from the mediator in a juvenile delinquency proceeding [deemed a “civil” matter under California law]. The defendant in the delinquency proceeding wanted to call the mediator to try to impeach testimony that was expected from a prosecution witness. That witness and the delinquency defendant had earlier participated in a mediation—and the delinquency defendant believed that the complaining witness had made admissions to the mediator that would substantially undermine the credibility of the complaining witnesses’ testimony—and thus would materially strengthen the defense. In these circumstances, the Rinaker court held that the mediator could be compelled to testify if, after in camera consideration of what her testimony would be, the trial judge determined that her testimony might well promote significantly the public interest in preventing perjury and the defendant’s fundamental right to a fair judicial process.…
[T]he court is to weigh and comparatively assess (1) the importance of the values and interests that would be harmed if the mediator was compelled to testify (perhaps subject to a sealing or protective order, if appropriate), (2) the magnitude of the harm that compelling the testimony would cause to those values and interests, (3) the importance of the rights or interests that would be jeopardized if the mediator’s testimony was not accessible in the specific proceedings in question, and (4) how much the testimony would contribute toward protecting those rights or advancing those interests—an inquiry that includes, among other things, an assessment of whether there are alternative sources of evidence of comparable probative value.…
Like many other variables in this kind of analysis, however, the magnitude of these risks can vary with the circumstances. Here, for instance, all parties to the mediation want the mediator to testify about things that occurred during the mediation—so ordering the testimony would do less harm to the actual relationships developed than it would in a case where one of the parties to the mediation objected.…
We acknowledge, however, that the possibility that a mediator might be forced to testify over objection could harm the capacity of mediators in general to create the environment of trust that they feel maximized the likelihood that constructive communication will occur during the mediation session. But the level of harm to that interest likely varies, at least in some measure, with the perception within the community of mediators and litigants about how likely it is that any given mediation will be followed at some point by an order compelling the neutral to offer evidence about what occurred during the session.… [T]his case represents the first time that I have been called upon to address these kinds of questions in the more than fifteen years that I have been responsible for ADR programs in this court. Nor am I aware of the issue arising before other judges here. Based on that experience, my partially educated guess is that the likelihood that a mediator or the parties in any given case need fear that the mediator would later be constrained to testify is extraordinarily small.
That conviction is reinforced by another consideration. As we pointed out above, under California law, and this court’s view of sound public policy, there should be no occasion to consider whether to seek testimony from a mediator for [the] purpose of determining whether the parties entered an enforceable settlement contract unless the mediation produced a writing (or competent record) that appears on its face to constitute an enforceable contract, signed or formally assented to by all the parties. Thus, it is only when there is such a writing or record, and when a party nonetheless seeks to escape its apparent effect, that courts applying California law would even consider calling for evidence from a mediator for purposes of determining whether the parties settled the case. Surely these circumstances will arise after only a tiny fraction of mediations.
The magnitude of the risk to values underlying the mediation privilege … that can be created by ordering a mediator to testify also can vary with the nature of the testimony that is sought.…
[T]he kind of testimony sought from the mediator in this case poses less of a threat to fairness and reliability values than the kind of testimony that was sought from the mediator in Rinaker. During the first stage balancing analysis in the case at bar, the parties and I assumed that the testimony from the mediator that would be most consequential would focus not primarily on what Ms. Olam said during the mediation, but on how she acted and the mediator’s perceptions of her physical, emotional, and mental condition. The purpose would not be to nail down and dissect her specific words, but to assess at a more general and impressionistic level her condition and capacities. That purpose might be achieved with relatively little disclosure of the content of her confidential communications.…
The interests that are likely to be advanced by compelling the mediator to testify in this case are of considerable importance.…
The first interest we identify is the interest in doing justice. For reasons described below, the mediator is positioned in this case to offer what could be crucial, certainly very probative, evidence about the central factual issues in this matter.…
In sharp contrast, refusing to compel the mediator to testify might well deprive the court of the evidence it needs to rule reliably on the plaintiff’s contentions—and thus might either cause the court to impose an unjust outcome on the plaintiff or disable the court from enforcing the settlement. In this setting, refusing to compel testimony from the mediator that may address its condition and capacities might end up being tantamount to denying the motion to enforce the agreement—because a crucial source of evidence about the plaintiff’s condition and capacities would be missing. Following that course, defendants suggest, would do considerable harm not only to the court’s mediation program but also to fundamental fairness. If parties believed that courts routinely would refuse to compel mediators to testify, and that the absence of evidence from mediators would enhance the viability of a contention that apparent consent to a settlement contract was not legally viable, cynical parties would be encouraged either to try to escape commitments they made during mediations or to use threats of such escapes to try to renegotiate, after the mediation, more favorable terms—terms that they never would have been able to secure without this artificial and unfair leverage.…
[ENFORCEABILITY OF THE MEMORANDUM OF UNDERSTANDING]
[The court reviews the evidence, including the mediator’s testimony, and concludes:] Because plaintiff has failed to prove either of the necessary elements of undue influence, and because she has established no other grounds to escape the contract she signed on September 10, 1998, the court grants defendants’ Motion to Enforce the settlement contract that is memorialized in the MOU.

Subsequent to the Olam ruling, the California Supreme Court considered another case with compelling reasons for ordering disclosure, but felt bound to apply the literal terms of the broad California mediation privilege statute “unless such a result would violate due process, or would lead to absurd results that clearly undermine the statutory purpose.”4 In that case, Cassel v. Superior Court, the court upheld the exclusions of mediation communications pertinent to plaintiff’s malpractice complaint that “by bad advice, deception, and coercion, the attorneys, who had a conflict of interest, induced him to settle for … less than the case was worth.”5 Though agreeing that the facts of the case did not meet the announced standard for overriding the statute, a concurring justice suggested that the California legislature consider another approach.6 The next note discusses the two primary statutory approaches to compelling situations like those in Olam and Cassel.
    Note on “Qualified” Privilege vs. “Categorical” Exceptions to the Privilege
If one likes Judge Brazil’s balancing approach, a logical statutory approach would be to propose a “qualified” mediation privilege statute that specifically authorizes the court to do what Judge Brazil did in Olam—to weigh the need for evidence in the individual case against the purposes served by the privilege (see La. Rev. Stat. §9:4112(B)). A disadvantage of a qualified privilege is the parties’ inability, at the time of mediation, to predict the need for evidence, and therefore whether their statements at the mediation will be admitted into evidence.
Another statutory option is a “categorical” approach in which the privilege is stated in absolute terms but the statute sets out a series of exceptions that reflect an a priori weighing of confidentiality versus the likely need for evidence of this type. The categorical approach permits the parties to gauge the breadth of confidentiality at the time of the mediation, at least to the extent that the exceptions yield clear results. Even these exceptions do not improve predictability, however, if they depend on the use made later of the evidence, such as whether it is offered in a child protection proceeding, or if they depend in part on the need for the evidence. The Uniform Mediation Act (Appendix E) takes a “categorical” approach for the most part. The Act contains nine exceptions. However, the drafters could not resist introducing a balancing test for two of the exceptions. In addition, some exceptions apply only in some kinds of proceedings. If California had enacted the Uniform Mediation Act, there would have been an exception for the malpractice evidence in Cassel. Here is the pertinent provision:
UNIFORM MEDIATION ACT
SECTION 6. EXCEPTIONS TO PRIVILEGE
          (b) There is no privilege under Section 4 if a court, administrative agency, or arbitrator finds, after a hearing in camera, that the party seeking discovery or the proponent of the evidence has shown that the evidence is not otherwise available, that there is a need for the evidence that substantially outweighs the interest in protecting confidentiality, and that the mediation communication is sought or offered in: …
              (2) except as otherwise provided in subsection (c), a proceeding to prove a claim to rescind or reform or a defense to avoid liability on a contract arising out of the mediation.
              (c) A mediator may not be compelled to provide evidence of a mediation communication referred to in subsection … (b)(2).…
 
Were the Uniform Law Commissioners right to exempt the mediator from testifying in situations fitting within this exception?
    Note on Conflicts of Law
The Uniform Mediation Act also responds to another issue raised by the Olam case: certainty at the time of the mediation about what jurisdiction’s privilege law will apply to mediation. In Olam, one party claimed surprise that the privilege for a federal court mediation would be governed by California law, especially when some of the substantive claims in the case were based in federal law. Ellen Deason terms these “vertical” conflicts (Deason, 2002). The Uniform Mediation Act (see Appendix E) deals with a comparable “horizontal” problem across state jurisdictions. The Reporter’s Notes explain:
 
          Uniformity of the law helps bring order and understanding across state lines, and encourages effective use of mediation in a number of ways. First, uniformity is a necessary predicate to predictability if there is any potential that a statement made in mediation in one State may be sought in litigation or other legal processes in another State. Without uniformity, there can be no firm assurance in any State that a mediation is privileged.
          A second benefit of uniformity relates to cross-jurisdictional mediation. Mediation sessions are increasingly conducted by conference calls between mediators and parties in different States and even over the Internet. Because it is unclear which State’s laws apply, the parties cannot be assured of the reach of their home state’s confidentiality protections.
          A third benefit of uniformity is that a party trying to decide whether to sign an agreement to mediate may not know where the mediation will occur and therefore whether the law will provide a privilege. Uniformity will add certainty on these issues, and thus allows for more informed party self-determination.
          Finally, uniformity contributes to simplicity. Mediators and parties who do not have meaningful familiarity with the law or legal research currently face a more formidable task in understanding multiple confidentiality statutes that vary by and within relevant States than they would in understanding a Uniform Act. Mediators and parties often travel to different States for the mediation sessions. If they do not understand these legal protections, participants may react in a guarded way, thus reducing the candor that these provisions are designed to promote, or they may unnecessarily expend resources to have the legal research conducted.
 
    Questions
5.10    What is gained by the Uniform Mediation Act (Appendix E) in terms of the parties’ ability to predict whether their mediation discussions will be used in legal proceedings? How would you suggest changing the Act to enhance predictability? Would it be better if the Act just authorized the courts to weigh the interests (confidentiality versus need for evidence) in each case, as Judge Brazil did in Olam?
5.11    Judge Brazil has referred your client’s federal claim to mediation before the federal district court mediator. The federal court local rule simply prohibits use of mediation communications in any court proceeding. If California has enacted the Uniform Mediation Act (Appendix E), what advice should you give to your client about the extent of confidentiality for that session? Should it make any difference if there are pendent state claims (see Folb, p. 250)? If there are uncertainties at the time of mediation about what mediation privilege law will govern whether communications must be disclosed, how can those uncertainties be reduced?
5.12    A bill containing the Uniform Mediation Act (Appendix E) has been introduced in your state legislature. What would be gained or lost if your state modified the Act to make the parties the only holders of the privilege?
5.13    Under the Uniform Mediation Act (Appendix E), what protection does a mediation party have if another participant makes important false statements?
5.14    Are there constitutional issues that need to be kept in mind when drafting a mediation privilege statute? See, e.g., Davis v. Alaska, 415 U.S. 308 (1974) (confidentiality of juvenile records must yield to a criminal defendant’s right to confront witnesses).
5.15    Under the law in state A, statements made during mediation are privileged only if the mediator has completed 30 hours of “training in mediation.” If Joan Doe takes a law school dispute resolution course of 32 class hours before mediating her first case, is it accurate for her to begin the session with the statement, “This mediation is confidential”? Would it matter whether the case might be tried in federal court if no settlement results? Compare, e.g., United States v. Gullo, 672 F. Supp. 99 (W.D.N.Y. 1987) (federal court applying New York mediation privilege in criminal case), with Matter of International Horizons, Inc., 689 F.2d 996 (11th Cir. 1982) (federal bankruptcy court refusing to apply state accountant-client privilege). What exactly should Doe say to the parties about confidentiality?
B. THE OBLIGATION TO MAINTAIN CONFIDENTIALITY
One of the hardest fought battles regarding the Uniform Mediation Act related to voluntary disclosures of mediation communications outside of legal proceedings like a trial. Throughout the four-year drafting process for the Uniform Mediation Act, some argued that mediators should have a statutory obligation to maintain the confidentiality of mediation communications. Of course, even without such a statute, some mediators must maintain confidentiality because they have promised to do so or because they are governed by ethics or court rules requiring them to keep the communications secret. Other mediators must keep mum because of a court order. The argument was that mediators who had never promised and were operating outside of ethics rules or court programs should also have that responsibility. For example, two neighbors agree in writing that a third neighbor should mediate their driveway dispute, stating that they want the mediation to be privileged but saying nothing about keeping it secret. A statutory confidentiality provision might make the third neighbor liable for disclosures to a fourth neighbor. Should casual mediators be required to know the obligations imposed by law on them?
A sizeable group urged the drafters to impose a similar secrecy obligation on all participants in the mediation process, even if they had not agreed to maintain the confidentiality of the process and had not been ordered by a court to keep the discussions secret. The result might be that a person attending a community mediation session and then telling a friend about what was said there could be held responsible for that disclosure’s adverse consequences on others.
Ultimately, the drafters were hesitant to impose general confidentiality obligations through statute (see Section 8, Uniform Mediation Act, Appendix E), noting that such a statute might penalize those who were unaware of it and that existing contractual, ethical, or legal obligations provided adequate protection (see Sections 7 and 8 and Reporter’s Notes, Uniform Mediation Act, Appendix E). They made one exception. The Uniform Mediation Act prohibits mediators from reporting to judges who will rule in the dispute if it is not settled (Section 7).
At heart, the arguments in favor of confidentiality obligations rest on a desire of parties, mediators, and policymakers to assure the parties that there will be no serious repercussions if they speak candidly during mediation. This “off the record” discussion, many think, will lead to a settlement that eluded the parties during their more guarded discussions. Translating the goal of protecting the parties’ expectations into law has proved difficult. What are the advantages and disadvantages of letting the parties “opt in” to confidentiality through an agreement rather than providing by statute that the mediator and parties must maintain confidentiality unless they “opt out”? Does it matter whether the source of the disclosure is the mediator or one of the parties? When should the parties’ secrecy agreement be unenforceable (see Reporter’s Note to Section 8, Uniform Mediation Act, Appendix E)?
    1. Confidentiality Agreements and Protective Orders
Mediation confidentiality agreements provide an avenue for increasing confidentiality. Rulings in other settings (see Cohen v. Cowles Media Co., 501 U.S. 663 (1991)) indicate that breaching such a confidentiality agreement may result in liability. In the event of a subpoena, though, the situation is uncertain. If construed by the court to be an agreement to suppress evidence, the mediation confidentiality agreement would be against public policy and therefore unenforceable. In other words, the agreement would not prevent a court from enforcing a subpoena for mediation communications. Further, as a contract, it is unenforceable against nonparties to the agreement.
As a result of uncertain enforcement by courts, parties often try to increase the certainty of protection against a subpoena by incorporating the confidentiality agreement into a joint request for a protective order. Once the agreement is issued as a court order, the party seeking the information must convince the next court to set aside the protective order as either lacking in justification or serving a purpose outweighed by the need for the information.
If only one party seeks a protective order against a discovery request regarding statements made in a mediation session, Rule 26(c) of the Federal Rules of Civil Procedure and comparable state discovery rules provide the framework for the court to balance the burdensome nature of the request against the need of the party seeking disclosure.
    2. Ethical and Legal Obligations
Ethical codes for mediators typically require them to maintain the parties’ reasonable expectations regarding confidentiality (see, e.g., Model Standards of Conduct for Mediators V, Appendix G). The codes are relatively new, but some carry serious consequences for mediators. A mediator may lose certification to mediate in certain contexts. In addition, as the codes gain acceptance as standards for sound practice, one can expect that the parties will seek damages when the mediator harms them through actions that violate the code.
When mediation is court-annexed, the courts often do not leave it up to the parties to contract not to disclose. Courts, acting either through court rules or court orders, often require the mediators, and sometimes even the parties, to be mum about what was said in mediation. Consequences of violating that order can be severe. In a Florida case, the court, citing its rule as well as the parties’ agreement and a statute, dismissed the complaint of a plaintiff who told the media about an offer made by the defendant during mediation (Paranzino v. Barnett Bank of South Florida, 690 So. 2d 725 (Fla. Dist. Ct. App. 1997)). Perhaps surprisingly, then, many parties and some mediators violate state statutes or local court rules protecting the confidentiality of mediation communications (Coben and Thompson, 2006) (reporting that between 1998 and 2003, 22 reported cases involved party challenges to testimony offered by mediators).
Sometimes the statutes or rules prohibit the mediator from disclosing to those persons within the same organization who might prosecute or rule on the case. This prohibition promotes candor and keeps the mediator from threatening disclosure in order to pressure settlement (see pp. 522, 539). For example, the U.S. Justice Department mediators for civil rights cases are prohibited by statute from disclosing mediation information, even to other units of the Justice Department, and their violation of this statute carries criminal penalties (42 U.S.C. §2000g-2(b)). As a result, the parties can be candid without fear that the disclosures will be used for prosecution. The Uniform Mediation Act prohibits a mediator from disclosing mediation communications to a judge or other authority who may rule in the dispute that is being mediated (Section 7, Uniform Mediation Act, Appendix E); but there are still jurisdictions, like California by local option, that permit the mediator reports. In these two examples—the Justice Department’s Community Relations Service and the mediator appointed by a court—the wall between mediation and legal consequences could not be achieved simply by agreement of the parties. Absent a statute, the prosecutors and courts might require the mediators to disclose.
C. LIMITS ON CONFIDENTIALITY BECAUSE OF POLICIES FAVORING REPORTING OR WARNING
Communications in dispute resolution processes are susceptible not only to subpoena but also to reporting laws. For example, state statutes often require social workers or other professionals to notify specified authorities when they learn about harm to children, the elderly, or others. Neutrals may have a common law duty to prevent harm, sometimes requiring them to warn potential victims. See, e.g., Tarasoff v. Regents of University of California, 17 Cal. 3d 425, 131 Cal. Rptr. 14, 551 P.2d 334 (1976).
Parties or mediators may want to disclose information that they previously agreed to keep secret. In a situation in which the parties entered an agreement to keep the matter confidential and to abide by an arbitrator’s ruling, a Florida appellate court grappled with what to do about the agreement when one wanted to warn others. In a ruling that might apply to mediation confidentiality agreements as well, the court opted to enforce the confidentiality agreement, though it issued its ruling without opinion. The dissenting appellate judge sets out the arguments favoring disclosure.
    C. R. & S. R. v. E.

    573 So. 2d 1088 (Fla. Dist. Ct. App. 1991)
COBB, JUDGE, dissenting.
The issue posed by this appeal is whether the trial court erred in refusing to dissolve a temporary injunction entered against the appellants, the parents of a minor child. They were enjoined from communicating with the press or other third parties regarding the facts and findings of an arbitration proceeding administered by the Christian Conciliation Service of Central Florida, Inc. (CCS).
In 1983, the parents alleged that a Catholic priest had fondled or molested their minor daughter. The parties agreed to resolve the matter through the mediation/arbitration forum offered by CCS. [The CCS rules provide for confidentiality.] …
Following an unsuccessful mediation, the parties submitted to binding arbitration. Thereafter, on August 25, 1986, the CCS arbitrators reached a final decision with various findings of fact and conclusions of law. Generally, it was held that the priest had touched the daughter in an inappropriate manner on several occasions and that the Church was negligent in retaining and supervising him. Additionally, the arbitration panel found against the priest and the Church, jointly and severally, in the amount of $250,000.00. This amount was subsequently paid by the local Diocese to the parents within thirty days of the arbitration decision.
On April 18, 1988, counsel for the parents informed church counsel that they considered any confidentiality agreement to be null and void, and that they would maintain confidentiality only upon condition that they could meet with parish counsel in the priest’s new assignment and with the Bishop of that area to discuss the underlying facts and findings of the arbitration panel as well as the possibility of a public apology.
On May 12, 1988, the priest filed an amended petition for a temporary and permanent injunction.…
I can agree with the trial judge that the priest may have established the threat of irreparable injury for which there would be no adequate remedy at law based upon the documents and evidence submitted below. It is the third requirement [that he has a clear legal right to the relief requested] that causes the difficulty: can the priest have a clear legal right to “confidentiality”—i.e., suppression of the facts—surrounding the criminality involved in child molestation? I think not. The requirement of confidentiality herein at issue is void as a matter of public policy. Section 415.504, Florida Statutes (1989) provides that “any person … who knows, or has reasonable cause to suspect, that a child is … abused … shall report such knowledge or suspicion to the (Department of Health and Rehabilitative Services).…” Moreover, a person who takes money on an agreement to conceal a felony is guilty of a third degree felony. See §843.14, Fla. Stat. (1989).
I believe it was error to grant the temporary injunction to the priest, and it should have been dissolved. It would seem to follow that the payment of the $250,000.00 award pursuant to a void arbitration proceeding predicated upon confidentiality cannot stand, unless it could be shown that such payment was the product of a settlement agreement between the parties that was not dependent upon the element of confidentiality, an issue not before us at this time. The order denying the motion to dissolve the temporary injunction should be reversed.
    Questions
5.16    An attorney mediating a medical malpractice case asked plaintiff’s counsel why he had sued the hospital but not the surgeon. Plaintiff’s counsel replied that he “was the surgeon’s attorney.” The mediator then asked plaintiff’s counsel to tell the court of his conflict of interest. When the lawyer failed to report the conflict, the mediator informed the court himself, despite the fact that the mediation was conducted under a confidentiality order. Plaintiff’s counsel was found to have violated ethical duties and was suspended from the practice of law for 60 days. In re Waller, 573 A.2d 780 (D.C. App. 1990). Would the majority in C. R. & S. R. v. E. have ruled that the mediator should have been sanctioned for violating the order of confidentiality? How can this case be distinguished from C. R. & S. R. v. E.? Should confidentiality orders or agreements exempt statements evidencing a violation of ethical provisions or criminal laws? What would the mediator be permitted to report under the Uniform Mediation Act (Appendix E)?
5.17    The plaintiff was quoted in a magazine as saying that she had turned down the defendant’s offer of $25,000 made during a mediation and cited the offer as evidence that the defendant bank felt that its case was “shaky.” The court found that the plaintiff had deliberately violated the statute and rule regarding confidentiality in mediation, as well as a confidentiality agreement. The trial court struck her pleadings, and the appellate court affirmed. Paranzino v. Barnett Bank of South Florida, 690 So. 2d 725 (Fla. Dist. Ct. App. 1997). How would you distinguish the plaintiff’s disclosure in this case from the disclosure by the mediator in the Waller case reported in question 5.16?
5.18    Generally, courts treat confidentiality agreements alike, whether they are in agreements to arbitrate, agreements to mediate, or settlement agreements. What would be a rationale for courts to create a different standard for confidentiality clauses in agreements to mediate? What are the disadvantages of treating such clauses differently?
D. LIMITS ON CONFIDENTIALITY BECAUSE OF PUBLIC ACCESS RIGHTS
Mediation parties represent the typical proponents for breaching mediation confidentiality, but occasionally the media or public interests in disclosure take center stage as the countervailing interests to maintaining mediation confidentiality. The first case in this section deals with public interests in access to court proceedings. Following that, a note discusses public interests in access to government decision-making.
    1. Court Process
The Hotel Rittenhouse case reviews public interests in the context of a court proceeding. The public decision-making disclosure cases, discussed in Section D2, involve similar confidentiality interests but slightly different public access interests. This case does not deal directly with mediation but the reasoning has been applied in the context of mediated agreements as well. Endre v. Bancorp Bank, 2007 WL 3023980 (M.D. Fla. 2007).
    BANK OF AMERICA NATIONAL TRUST & SAVINGS ASSOCIATION v. HOTEL RITTENHOUSE ASSOCIATES

    800 F.2d 339 (3d Cir. 1986)
SLOVITER, CIRCUIT JUDGE.
In this appeal, we are faced with an issue that this court has confronted with increasing frequency in recent years: under what circumstances documents filed in the district court may be sealed from public access.
I.    FACTS AND PROCEDURAL HISTORY
The dispute that forms the basis for this case arose out of the construction of the Hotel Rittenhouse in Philadelphia.…
In 1981, the Bank of America (the Bank), contracted with Hotel Rittenhouse Associates (HRA) and other developers to finance the construction of the hotel. FAB III, the appellant here, was the concrete contractor on the project.
In June 1983, the Bank filed suit against HRA, its partners and some involved individuals (referred to collectively as HRA) in the United States District Court for the Eastern District of Pennsylvania to foreclose on the Hotel Rittenhouse property and to collect on a loan.…
In April 1984, FAB III filed suit in federal court against the Bank, but not against HRA, seeking over $800,000 on the basis of an alleged assurance by the Bank of direct payment for FAB III’s HRA work.…
The Bank-HRA action proceeded to trial in January 1985. Before the case was sent to the jury, the parties reached a settlement and the jury was discharged. At the parties’ request, the settlement agreement was filed under seal in the district court. Prior to this time, all proceedings in the litigation had been open to the public.…
On July 1, 1985, FAB III filed a complaint in state court against the Bank and HRA charging them with a continuing conspiracy to deny it money owed for its work on the Hotel Rittenhouse project. In that complaint, FAB III charges that as part of the conspiracy “the Bank and the Wolgin Group [HRA] agreed to seal certain portions of the otherwise public proceedings in the federal court action.”
Shortly thereafter, FAB III filed a formal motion with the district court to unseal the settlement documents.… In a one-paragraph order, the court stated that it had weighed “the public interest in access to judicial records,” as well as FAB III’s interest in access to the settlement, against the “public and private interests in settling disputes” and found that the latter interest was paramount. FAB III appeals the denial of its motion to unseal.…
III.    DISCUSSION
FAB III bases its claim for access to the documents filed in the district court on the common law right of access, rather than on the First Amendment. The right of the public to inspect and copy judicial records antedates the Constitution.… Just as the right of access is firmly entrenched, so also is the correlative principle that the right of access, whether grounded on the common law or the First Amendment, is not absolute.… The burden is on the party who seeks to overcome the presumption of access to show that the interest in secrecy outweighs the presumption.…
The district court was cognizant that its decision required it to balance the factors favoring secrecy against the common law presumption of access. In denying FAB III’s motion for access to the settlement documents, the court held that the “public and private interests in settling disputes” outweighed the “public interest in access to judicial records” and FAB III’s private interest in knowing the terms of the settlement.
The balancing of the factors for and against access is a decision committed to the discretion of the district court. Thus, the issue before us is whether the district court abused its discretion in holding that the judicial policy of promoting the settlement of litigation justifies the denial of public access to records and proceedings to enforce such settlements.
We acknowledge the strong public interest in encouraging settlement of private litigation. Settlements save the parties the substantial cost of litigation and conserve the limited resources of the judiciary. In order to encourage the compromise and settlement of disputes, evidence of settlements or offers of settlement are ordinarily not admissible in federal proceedings. Thus, it is likely that had HRA and the Bank chosen to settle and file a voluntary stipulation of dismissal, as provided in Rule 41(a)(1) of the Federal Rules of Civil Procedure, they would have been able to prevent public, and even FAB III’s, access to these papers. That is not the course the parties chose.
Instead, HRA and the Bank filed their settlement agreement in the district court, because, as they frankly concede, they anticipated that they would disagree on the terms, and would want recourse to the court. That, of course, is precisely what occurred.…
Having undertaken to utilize the judicial process to interpret the settlement and to enforce it, the parties are no longer entitled to invoke the confidentiality ordinarily accorded settlement agreements. Once a settlement is filed in the district court, it becomes a judicial record, and subject to the access accorded such records.
Such public access serves several of the important interests we identified in our earlier cases. First, it promotes “informed discussion of governmental affairs by providing the public with [a] more complete understanding of the judicial system” and the “public perception of fairness which can be achieved only by permitting full public view of the proceedings.” Disclosure of settlement documents serves as a check on the integrity of the judicial process.… Even if we were to assume that some settlements would not be effectuated if their confidentiality was not assured, the generalized interest in encouraging settlements does not rise to the level of interests that we have recognized may outweigh the public’s common law right of access.…
IV.    CONCLUSION
We conclude that the district court abused its discretion in denying FAB III’s motion to unseal the motions and settlement agreement papers.…
 
GARTH, CIRCUIT JUDGE, dissenting.…
II.
As the majority recognizes, in deciding whether the common law right of access compels disclosure of materials before the court, the district court must “weigh[] the interests advanced by the parties in light of the public interest and the duty of the courts.” This court has held that the common law right of access creates a presumption of access to all judicial records and documents. I therefore agree that, as a general matter, the common law right of access applies to settlement agreements when such agreements are filed with the court and become a part of the public record.
However, a settlement agreement that has never been disclosed to the public, but which was only entered into the record by the parties with the understanding that it would remain secret, presents a situation different from any situation that this court has addressed before. Although a presumption of access certainly arises when a court seals the transcript of a sidebar conference that has already taken place on the record in open court, or when a party seeks access to material already entered into evidence and provided to the jury, this case involves material and information that was never public, giving rise to a new and different factor: the reliance of the parties on the initial and continuing secrecy of the settlement agreement.…
I would … hold that where, as here, a settlement agreement has been filed with the court in reliance upon its being sealed, a third party who comes along after the fact bears the burden of establishing a “compelling need” or other “extraordinary circumstance” justifying access to the sealed agreement. I would further hold that because no such need or circumstance has been demonstrated, the burden has not been carried in this case, and the order of the district court should therefore be affirmed.
III
Even if I were to accept (which I do not) the majority’s holding that the presumption in favor of access to judicial records still applies when a third party seeks to unseal a settlement agreement entered under seal and in reliance upon secrecy, I still could not agree to the majority’s rule of law that the interest in settling cases cannot serve to rebut the presumption of access and therefore cannot justify the sealing of a settlement agreement. I believe that such a rule is completely out of touch with the reality of running a trial court docket—a reality with which our district court judges must wrestle every day—and if permitted to remain as the law of our circuit will wreak havoc with judicial efforts to encourage settlement of appropriate cases.…
A
Although arbitration, mediation, mini-trials, and other forms of alternative dispute resolution have gained prominence in recent years as potent weapons in the war against litigation glut, the key component of every rational approach to reducing the burden on our clogged court dockets has been and remains settlement. With very rare exceptions, see Fiss, Against Settlement [pp. 506-510], commentators and judges who may concur on little else, agree on the value and necessity of a vigorous policy of encouraging fair and reasonable settlement of civil claims whenever possible. Indeed, the literature on the settlement of civil suits focuses not on whether settlement is desirable, but on how best to achieve it and how far a judge should go to encourage it.…
As any trial judge knows, the settlement of civil cases is not just a permissible and desirable goal, but a practical necessity. In one study of cases filed in ten courts, fully 88 percent were settled; only nine percent went to trial.
B
While the importance of settlement would seem to be self-evident, I believe it is equally obvious that confidentiality is often a key ingredient in a settlement agreement—and that many settlements would not be reached if the secrecy of their terms could not be safeguarded.…
While few cases address the question of the sealing of settlement agreements, I suspect that this is because many trial judges regard it as self-evident that secrecy is often necessary and they therefore order settlement agreements filed under seal as a matter of course.…
Parties may have many reasons for desiring secrecy for the terms of their settlements.4 Settlement agreements may include trade secrets or information that threaten the privacy of the parties. While this kind of information would itself justify a seal order, parties may in good faith be concerned about releasing a far wider range of information, including information which would not itself entitle the parties to a protective order, but which might stand in the way of settlement if required to be disclosed.
The necessity for confidentiality may be particularly acute in the mass tort area, where a defendant must look beyond the parameters of a settlement with a single plaintiff and anticipate the impact of its settlement on innumerable future cases.…
For example, if a defendant facing multiple plaintiffs seeks to settle a meritorious claim for a certain sum of money, it may be deterred from doing so if it knows that the terms of such a settlement would have to be made public. The defendant may reasonably assume that disclosure of the comparatively favorable settlement terms would interfere with its ability to settle other cases for smaller amounts. I have no doubt that if all such settlement details were by rule of law always public, many settlements would never take place at all. Many defendants would almost certainly proceed to trial rather than broadcast to all potential plaintiffs how much they might be willing to pay.
Moreover, it is precisely in the context of mass torts with multiple plaintiffs—such matters as air disasters, toxic injuries, and product liability claims—that the interest in settlement is particularly strong. Such cases are characteristically long, complex, and costly to try, and the savings in public and private resources achieved by settling them are immense.…
Under the majority’s rule, a district court judge faced with the prospect of a six month, 12 month or longer trial, who is told by the parties that they would settle the case if the terms of settlement could be filed with the court under seal, would have only one choice—to reject the settlement and proceed to trial. The judge would have no discretion to accept the settlement under seal even if the proposed settlement contained little information of public interest and the interests of both sides of the dispute would be furthered by the settlement.
With all due respect to my colleagues in the majority, theirs is an illogical and impractical result. We are dealing here not with a constitutional right, but with a flexible common-law rule that has historically been applied subject to the discretion of the district court. Moreover, decisions regarding the management of its docket and the expediting of case resolutions would seem to lie at the core of the district court’s discretionary powers. Therefore, assuming that a district court judge correctly weighs the public and private interests involved in deciding whether to order a settlement admitted under seal, I can see no reason why (contrary to the majority rule) the interest in encouraging settlement should not be entitled to due weight. Indeed, any other rule would improperly abridge the traditional discretion of the district judge and seriously impair the ability of judges to expedite settlement.
    2. Executive and Legislative Decision-Making
Issues similar to those discussed in Hotel Rittenhouse arise in the resolution of public disputes outside of court. For example, after two years of public hearings and controversy over the location of the John Rolfe Parkway near Richmond, the Virginia Department of Transportation hired the Community Mediation Center to mediate. The Community Mediation Center convened a meeting of government and neighborhood representatives and asked them to try to agree on a joint recommendation to the state transportation agency. The group decided to exclude others, including the press, from the sessions and authorized the mediators to issue periodic public reports about their progress.
When excluded from the mediation sessions, the Richmond Newspapers filed suit in state court, asking that all persons attending the mediation session be enjoined from holding closed sessions. The newspaper argued that the Virginia Freedom of Information Act required open meetings when entities supported wholly or principally by public funds are created to advise a public body. The Department of Transportation countered, inter alia, that Virginia’s mediation privilege created an exception from access requirements. While the trial court’s refusal to grant the injunction was on appeal, the parties participated in a sixth private mediation session and reached agreement on recommendations for the siting and design of the John Rolfe Parkway. Richmond Newspapers v. Robert P. Morris, Record No. 90136 (Va. 1990).
Other public decision-making situations have provided similar issues for courts and legislatures. Should public employment mediations be subject to open meetings laws? Like the highway situation, the courts and legislatures seem to recognize that settlement might not be achieved without some measure of confidentiality. On the other hand, mediation might be used to hide public decision-making from public scrutiny. Arguably, public disclosure interests in single employee disputes are less compelling than in highway routing disputes. Determining the optimal balance of legitimate but competing values has led to differing results—the states have split on whether the public should have access to public employee mediation and the resulting agreements.
    Questions
5.19    Suppose you represent a company in a lawsuit against a competitor involving highly confidential trade information. Following preliminary settlement discussions, you see an acceptable settlement in the making. But it is extremely important to your client that the terms of the settlement not be disclosed. What would you do to facilitate such a result?
5.20    The Uniform Mediation Act makes an exception to the mediation privilege for mediation communications available under open records and meetings laws or made during a mediation session that is open to the public (Section 6(a)(2), Appendix E). Why should these mediation communications be available for legal proceedings?
5.21    A school superintendent and school board execute an agreement in which the superintendent agrees to resign on the condition that the school board keeps confidential its investigation of the superintendent for sexual harassment. Under state law, an agreement regarding the resignation of a public official is a public record. After school board employees are quoted by the local newspaper as speaking about the sexual harassment allegations, the superintendent sues the school board. How should the court rule on the school board’s motion for summary judgment?
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Chapter 6

Representing a Client in Mediation
Increased use of mediation requires the advocate to educate herself and her client about the mediation process and how it might best be used to advance the client’s interests. Understanding how the mediation process differs from other processes will not only increase the likelihood that an advocate will achieve her client’s goals in mediation, but also that the mediation process will be used effectively.
Advocacy in mediation is different from advocacy in litigation or other adjudicative processes. Instead of advancing a legal position, advocates in mediation focus on discovering their own and the opposing party’s underlying interests in an effort to find and overcome barriers to settlement. Because the goal is settlement rather than convincing a third party that one’s position is legally correct, most commentators suggest that a mediation advocate should use a problem-solving approach. At the same time, lawyers must balance the problem-solving approach against the need to protect the client from potential exploitation. This chapter will explore the tension between the lawyer’s need to use the problem-solving approach and her ethical obligation to zealously represent her client in the context of choosing a time to mediate, selection of the mediator, and advocacy during and after the mediation process.
In addition to educating themselves about how to use the mediation process effectively, today’s lawyers may, depending on the jurisdiction in which they practice, have an ethical or legal duty to inform their clients about dispute resolution alternatives including mediation. In a number of states, through statute, ethics code, or “creed,” lawyers are instructed to advise their client of alternative forms of dispute resolution that might be pursued in order to resolve the parties’ legal dispute. The Supreme Court of Ohio, for example, included within its lawyer’s creed the assurance that the lawyer should counsel the client “with respect to alternative methods to resolve disputes.” Ohio Gov. B. Rule XV, A Lawyer’s Creed (1997).
A. DISCOVERY AND APPROPRIATE TIMING FOR DISPUTE RESOLUTION PROCESSES
After weighing whether to use dispute resolution processes and assessing settlement options, the lawyer needs to consider timing. With only 2 percent of civil cases in state and federal courts being tried (Gross and Syverud, 1996), mediation and other nonbinding processes are more often a means to move up the time of settlement than a replacement for trial. Clients may value the potential role of dispute resolution in shortening the time to resolution, particularly if settlement can be achieved before or early on in the formal discovery process. In some cases, clients want to retain personal or business relationships with other parties and fear that discovery battles will sour future dealings. Also, people caught up in disputes may believe that less time in litigation, like less time with an ulcer, represents an improvement in the quality of life (Williams, 1996).
Lawyers who participate in mediation recognize its potential to reduce the time to resolution. They also comment that setting a case for mediation tends to spur case preparation by their counterparts, thus contributing to earlier settlement (McEwen et al., 1995). They believe that mediation can change the “no compromises” outlook their clients are likely to have early in a dispute (cf. Merry and Silbey, 1984; Williams, 1996), because the mediator encourages the angry client to vent, facilitates an information exchange, and may promote a realization that other parties have a valid point of view and one that the judge or jury may find persuasive (McEwen et al., 1995). Research seems to substantiate the lawyers’ intuition. Parties referred to mediation before completion of formal discovery settle almost as often (Kakalik et al., 1996) or as often as those referred after completion of discovery (Wissler, 1997).
All of this would seem to counsel scheduling dispute resolution processes, particularly mediation, before or early in the discovery process. Nonetheless, lawyers infrequently recommend the use of dispute resolution processes before the courts schedule them (Wissler, 1996). When courts set cases for mediation and the mediation is unsuccessful, counsel often complain to researchers that the cases were not yet ready (Daniel, 1995; Kakalik et al., 1996).
What are the factors that weigh against early scheduling for a settlement process? One litigator suggests that lawyers accustomed to traditional discovery schedules view mediation as providing an opportunity for early discovery by the other party, particularly if they think that party has no interest in settlement, and intends to use the mediation to gather information that will be useful to it in preparing for trial (Siemer, 1991). Some lawyers may see their economic self-interest disserved by early settlement (CPR 1989, update 1994). “The traditional model of dispute resolution,” said one corporate lawyer, “has been a source of great riches for both plaintiff and defense counsel” (10 Alternatives to High Cost Litig. 29, 32, (1992)). It is also possible that lawyers do not understand or give high priority to their clients’ concern about speedy resolution of the dispute. A recent federal court study found that litigants were seven times more likely than their lawyers to believe that the case took too long to resolve (Kakalik et al., 1996).
The standard for malpractice liability may also be a factor in whether lawyers will encourage the use of settlement processes prior to completion of formal discovery. In scattered cases, predominately medical malpractice cases, lawyers have been held liable for failing to investigate sufficiently prior to recommending settlement. See, e.g., Collins ex rel. Collins v. Perrine, 108 N.M. 714, 778 P.2d 912 (Ct. App. 1989), cert. denied, 108 N.M. 681, 777 P.2d 1325 (1990).
    Questions
6.1    Should the standards for lawyer malpractice be changed to encourage lawyers to recommend early settlement? If so, how?
6.2    In light of the significance of litigation costs, burdens for the clients, and lawyers’ self-interest, what ethics rules or laws should be put in place to overcome lawyers’ reluctance to use dispute resolution processes early in the case? Should courts require lawyers to appear early in the case to canvass dispute resolution possibilities? Would any of these changes decrease the quality of legal advice regarding settlement?
6.3    One company has adopted a policy of trying all cases not settled before the conclusion of formal discovery. Why shouldn’t all clients follow the lead of this company?
B. AGREEMENTS TO MEDIATE
Research on mediation paints a picture of human nature that suggests the importance of including mediation clauses in agreements:
 
    •  People are unlikely to agree to mediation in the midst of a dispute (see p. 187, 193-194).
    •  If disputants are compelled to participate in mediation, either by court order or by prior agreement, they are as likely to settle and believe that the mediation experience is a good and just experience (see pp. 193-194).
 
The key to drafting an effective mediation clause is to anticipate the kinds of disputes that are likely to arise and then draft provisions in the agreement to address the issues likely to arise. It is particularly important to resolve issues in the clause if the issues will be more difficult to resolve in the heat of a dispute (see form clauses, Appendix A). These issues often include:
 
    •  How will the mediator be selected;
    •  What issues are covered by the clause;
    •  Who will pay for the mediation;
    •  The schedule of and scope of permissible discovery;
    •  What constitutes compliance with the agreement to mediate; and
    •  Confidentiality of the mediation communications.
 
Among these issues, defining compliance with the requirement to mediate presents the most difficulty for the drafter. To avoid future litigation over interpretation of the clause, some drafters prefer objective standards, such as attendance for a specified time period, exchanges of information, and payment of the mediator’s fees. Others opt for vague requirements such as good faith negotiation, although such a requirement may open the door to litigation on whether the other party has negotiated in good faith, a notoriously difficult standard to define (Cole, Rogers, and McEwen, Coben, and Thompson, 2011).
More recently, institutional repeat players have begun to insert mediation clauses into the contracts of one-shot players, such as employees and consumers. Repeat players with greater bargaining power than the one-shot player may attempt to skew the clause in their favor by, for example, locating the mediation in a place that is convenient to the repeat player but not the one-shot player. In the arbitration context, courts have rejected as unconscionable repeat player efforts to garner too many benefits from the arbitration clause (see pp. 366-369). Although one would expect fewer unconscionability challenges to agreements to mediate because mediation is nonbinding, one case suggests that such a finding is possible. In Garrett v. Hooters-Toledo, 295 F. Supp. 2d 774 (N.D. Ohio 2003), the court examined an agreement that required a claimant in Toledo, Ohio, to mediate in Kentucky in front of a mediator of her choice and a mediator of the defendant’s choice, selected from a list of mediators provided by the company. Emphasizing the short time frame for filing for mediation and selecting a mediator—the claimant had only ten days from the last date of the triggering incident to file for mediation—and other factors, including that the claimant was not permitted to bring a representative to the mediation and the take-it-or-leave-it nature of the mediated agreement, the court concluded that the provision was unconscionable.
Courts have generally enforced nonbinding dispute resolution clauses. Although some courts reason that statutes providing for summary enforcement of arbitration clauses can be extended to authorize summary enforcement of nonbinding dispute resolution clauses as well (see Fisher v. GE Medical Systems, 276 F. Supp. 891 (M.D. Tenn. 2003); AMF, Inc. v. Brunswick Corp., 621 F. Supp. 456 (E.D.N.Y. 1985); Kelly v. Benchmark Homes, 250 Neb. 367, 550 N.W.2d 640 (1996), more often, courts use contract law to ensure enforcement of the clauses. See DeValk Lincoln Mercury v. Ford Motor Co., 811 F.2d 326 (7th Cir. 1987); Philadelphia Housing Authority v. Dore & Associates Contracting, Inc., 111 F. Supp. 2d 622 (E.D. Pa. 2000); Cole, Rogers, McEwen, Coben, and Thompson, 6:2.2, 2011).
Absent a sanctions statute, such as the one in Washington that requires all parties settling their custody or visitation differences to include a dispute resolution clause in their agreement and authorizes sanctions for any party who does not comply with the clause (Wash. Rev. Code §26.09.184), it is up to the parties whether to include incentives to comply with the clause. In general, most attorneys believe that incentives, such as liquidated damages, are unnecessary. Parties tend to comply with agreements to mediate either because they have a contractual obligation to do so or because they believe that mediation is likely to achieve settlement.
    Question
6.4    A request for advice. A close friend telephones you from a distant community to tell you that he and his wife are having serious marital problems and have begun to consider the possibility of divorce. They both think that they need assistance in dealing with their problems and deciding on a course of action, but they do not know where to turn for such assistance. They ask your advice, both as to the type of assistance you think they need and as to how to find a competent person to provide that assistance. How would you respond?
C. PREMEDIATION
A case may wind up in mediation in various ways—by direction of the court, as the result of a contractual agreement to send all disputes to mediation, as the result of the parties being signatories to the CPR Pledge to attempt to resolve all disputes through ADR, or as a result of the initiative of either side. In those jurisdictions where the court may order the case to mediation, statutes may give parties the option of filing a motion to opt out of mediation for cause shown, thus raising some of the issues that will be discussed in Section 8.C.1. While most agreements to mediate permit the parties to select the mediator, even in court-ordered mediation, the lawyers may still have a role in selecting the mediator, either from a court list or, by agreement with the other side, from a larger pool of potential mediators. This necessitates a careful analysis of the kind of skills the mediator should possess as pointed out earlier (pp. 124-130, 202-215). In some disputes, parties may need a mediator who uses a narrow, evaluative approach. Other situations may call for a mediator who paints with a broader brush or who acts in a more facilitative manner.
Suppose the other side suggests a mediator who is known to operate primarily through separate sessions. If you strongly believe that your main goal is to have a good shot at persuading the other side of the reasonableness of your position, would it make sense to veto this mediator, unless you are persuaded that she is so skilled that she would do at least as well as you in achieving your objective? If, alternatively, the case comes into mediation through your own suggestion, your approach to mediator selection might be different. If the other side agrees to mediate, you should first determine which kind of mediator best suits your client, and then make efforts to obtain opposing counsel’s agreement to select that kind of mediator. Stephen Goldberg and Frank Sander suggest that providing opposing counsel with several options can be useful:
     One strategy might be to provide opposing counsel with a list of mediators whose primary style is best for your case and suggest that all on the list would be acceptable to you. If you work with a mediation service provider that sends both parties a list of mediators, you might approve only those whose approach is consistent with what you want. Another approach to mediator selection would be to discuss with opposing counsel the type of mediator that each of you prefers. If your preferences are the same, nothing remains but the final selection. If your preferences differ, seek a mediator who is capable of more than one approach. Since each party will benefit from a settlement that satisfies its interests, you might recommend a mediator whose initial approach will be interest-based and will use evaluative techniques only if the interest-based approach is unsuccessful.
The authors also suggest engaging in efforts to discover information about each proposed mediator’s approach to mediation before selection of a mediator is completed. Among other things, the authors recommend asking each prospective mediator what approach they use, conducting a joint interview with the mediator to explore the mediator’s approach, and requesting references so that feedback about the mediator’s performance can be obtained.
Another approach Goldberg and Sander advocate would be to ask opposing counsel for a list of mediators who follow the particular approach your client needs and state that you will try to choose one of the mediators on the list. The authors state that this approach is a “powerful means of demonstrating both your commitment to the mediation process and your view that the approach to mediation is as important as the identity of the mediator.” But what if the other side resists mediation? In addition to emphasizing the nonbinding, nonprejudicial nature of mediation, a final approach would be to let the other side name the mediator, subject only to a possible veto.
Some lawyers are concerned that actively seeking mediation may make them appear weak and so compromise their negotiating position. (“He must be afraid to go to trial; that’s why he’s pushing so hard for mediation.”) To avoid that risk, a lawyer may try to get a judge to suggest mediation. Alternatively, a lawyer might engage a neutral provider of dispute resolution services to “sell” mediation to a reluctant opponent. Still another approach is to say to opposing counsel, “We think we have a winner in this case, and would be happy to take it to trial. Since you probably think the same, let’s first see if we can settle it in mediation. If we can’t, then we will each have a chance to win it in court.” Such an approach conveys no suggestion of weakness, treats opposing counsel with respect, and may well achieve the objective of getting to mediation.
Regardless of whether the initiative to mediate comes from you or the other side, there are two fundamental issues that need to be addressed: (1) whether mediation is appropriate for this case, and (2) if so, what are the possible benefits and costs of mediating. The first question will be discussed at length in Section 8.C.1. As regards the second question, the upside should be relatively obvious by now: the addition of a new head with possibly new ideas for reconciling the interests of the parties or evaluating their respective rights, as well as the injection of a new format (that is, the separate sessions of the neutral with each side that sometimes bring to the surface concerns that were not clearly identified in the bilateral negotiation). (See also Mnookin, Why Negotiations Fail, pp. 93-99, supra.) The downsides are less obvious but include the advocate’s fear of the following: losing control over the process, the client exposing the weaknesses of the case, appearing too eager to settle, setting unrealistic parameters that may, in turn, impact subsequent settlement efforts, wasting time and providing free discovery to the other side (Siemer, 1991).
A critical question as you prepare for mediation is whether your client will be present at the mediation. As Professor Riskin explains in the ensuing piece, this turns out to be a complex decision.
    L. RISKIN, THE REPRESENTED CLIENT IN A
SETTLEMENT CONFERENCE: THE LESSONS OF
G. HEILEMAN BREWING CO. v. JOSEPH OAT CORP.

    69 Wash. U. L.Q. 1059, 1099-1103 (1991)
Several years ago, I mediated two personal injury insurance claims on the same day. In the first case, the clients participated along with their lawyers; in the second, they did not. The clients’ presence made for vast differences in the content and style of the mediation and in my own experience.
The first case involved an automobile accident in which the victim (I will call her “Alice May”) suffered serious injuries and her automobile sustained great damage. Ms. May sat beside her lawyer. For the defense, the claims adjuster (I will call her “Grace Green”) assumed the client role, and a local attorney hired by the insurance company represented the insured.
The room crackled with emotion as we discussed the case. In earlier negotiations Grace Green had demanded documentation of Ms. May’s damage claims. Alice May was hurt and angry because she felt that Grace Green had “called [her] a liar.” Ms. Green also was entangled emotionally. She feared being duped, and although she did not express this until late in the session, she did not want Alice to dislike her.
A highly-charged exchange between the clients consumed a major portion of the mediation; raw feelings spilled over the mahogany conference table. The clients’ conduct in the mediation, and their comments afterward, suggest that this conversation was essential to the settlement. Each client felt she had earned the other’s respect, and each seemed to think that achieving this kind of “balance” was valuable in itself. Moreover, participation helped them conclude that the resulting monetary agreement was fair. Stated simply, the presence and direct participation of both clients focused attention on the parties’ relationship. Achieving mutual respect became an important goal of the mediation.
The clients’ conversation could not have taken place unless lawyers and the mediator—the “professionals”—allowed it. During this conversation, the professionals did almost nothing, and I felt extremely tense and uncertain about my role. I think the lawyers may have had similar reactions. I had relinquished control, and had little idea where the conversation would lead. Worse, I was a professional mediator and a lawyer; I was being paid for this. Surely there was something I should do.
The second mediation arose out of a claim of police brutality in connection with an allegedly invalid arrest. Only lawyers attended. The defendant’s lawyer, a local practitioner, had been hired by the defendant’s out-of-state insurance company.
This session felt drastically different from the other. Although the claimant alleged intentional, racially motivated, abusive police conduct, the session was entirely cordial. Each participant wore a “professional mask,” which limited the personal aspects of our involvement. A clubby cordiality replaced the tension and uncertainty of the other mediation, and this polite interaction continued even after it became clear that settlement was impossible.…
[Riskin comments on his own greater comfort at negotiating without the client’s presence and then considers the extent to which client participation in settlement discussions serves the client’s interests, pointing out that for each potential advantage, there is a corresponding risk or potential disadvantage.]
 
    •  The client’s presence increases the likelihood that her lawyer will be well prepared. (But: the client’s presence may incline some lawyers to posture, to “show off.” In addition, the client may become a great bother, interfering with the lawyer’s ability to accomplish her or his work.)
    •  The client’s presence can reduce the risk that interests of the lawyer will prevail over those of the client. For instance, a lawyer might recommend for or against a particular settlement because of the lawyer’s own financial or professional needs, which could be related to excessive pressure from the judge. (But: the client’s presence may remove tactical advantages. For example, often a lawyer will falsely attribute a stubbornness to the client to give the lawyer negotiating strength. In addition, it may be strategically useful to delay consideration of an offer from the other side; this is easier to do with an absent client.)
    •  The client may be better able to appreciate the value of alternate dispute resolution processes if he hears about them directly from a settlement judge, rather than from his lawyer, who might be unfamiliar with or biased against such processes. (But: the client may too readily succumb to the allure of a “quick fix,” thereby giving up the chance of a better result through trial. In addition, the other side may perceive as weakness the client’s expression of willingness to try an alternative process.)
    •  The client could gain respect for the judicial process. (But: if the client is exposed to the realities of settlement conferences he could lose respect for the process and for the impartiality of the judge.)
    •  The client will feel he has had a chance to tell his story, in his own words, by participating in a settlement conference. (But: to the extent that such a feeling makes it easier for the client to settle, he loses his real day in court.)
    •  The client can learn much about the strengths and weaknesses of both sides of the case by observing the conduct of the other parties, the lawyers, and the judge; this can soften his attitudes or positions. (But: exposure to the other side’s behavior will anger or harden some clients, making settlement more difficult.)
    •  If the client actually observes the exchange of monetary offers, he can better assess the strength of the other side’s commitment to a position; he may notice things the lawyer misses. Although there may be some lawyers who can fully appreciate and convey the nuances of a settlement negotiation, many are vulnerable to misreading, to oversimplifying, and to embracing too warmly the virtues of their own side’s case. (But: the client may misinterpret the events and affect the lawyer’s judgment in an erroneous direction or become more difficult to “control.”)
    •  The client’s presence permits more rounds of offers and counter-offers. It permits him to act on new information and allows cooperation and momentum to build. In addition, attendance requires the client to pay attention to the case, which, in itself, makes settlement more likely. (But: the client may lose his resolve because of the “crucible effect.”)
    •  The client can clear up miscommunications about facts and interests between lawyers. (But: the client may be too emotionally involved to see the facts clearly.)
    •  Direct communication between clients can lead to better understanding of each other or of the events that transpired, perhaps even allow a healing of the rift between them. (But: direct communication may cause a flare-up and loss of objectivity. Parties may harden their resolve.)
    •  The client, because he is more familiar with his situation, may be more able to spot opportunities for problem-solving solutions, which could lead to quicker and more satisfying agreements. (But: the client may give away information about his underlying interests that could leave him vulnerable to exploitation. Moreover, the client will not be sufficiently objective. A lawyer knowledgeable about the client’s situation might do a better job of developing problem-solving solutions.)
    •  Because the client’s presence increases the likelihood of a settlement, and a settlement that will be satisfactory to the client, participation likely will result in a savings of time and money for the client. (But: if some of the risks described above materialize, his presence will have caused him to lose time and money.)
    •  The client would not consider an order to attend a settlement conference as coercive, but rather as an opportunity to participate. (But: the client might react negatively to the coercive nature of the order and be uncooperative.)
 
These arguments bear two important implications. First, the assertions of both risk and benefit gain strength as the client’s actual participation increases. Thus, the client who not only observes the settlement conference, but also talks, may enhance his or her opportunities for developing a problem-solving solution, while simultaneously increasing his or her risks of being exploited, of angering the opponent, or of revealing potentially damaging information. Clearly, this was the situation in the personal injury claim mediation described in the beginning of this Article; the session could have ended explosively at any moment. However, in the police brutality claim mediation, also described in the beginning of this Article, if both the plaintiff and a member of the police department had been present, opportunities would have arisen to discuss more than a financial settlement based upon the probable outcome in court. The clients could have focused on exactly what happened, and on how and why, and looked toward changing police practices. There might even have been a place for an apology. On the other hand, the plaintiff might have revealed damaging information or succumbed to the apology and therefore reduced his demand.
Second, all the arguments in favor of including the client presume that the client is a competent, reasonably intelligent person with good judgment who will not be pushed into making an agreement. Conversely, the arguments against including the client assume he lacks one or more of these qualities, and that the lawyer has them.…

Whether or not the client is present at the mediation, the most important thing the lawyer needs to do prior to the mediation is to explain to the client what mediation is all about and what is likely to happen at the mediation session—something akin to the mediator’s opening statement at the beginning of a mediation. At a minimum, this discussion should touch on the three p’s: purpose, process, and product. Purpose covers the goal of mediation (that is, to reach a mutually acceptable settlement, as distinguished from an imposed decision by a court). Process covers such matters as confidentiality and separate sessions. And under the heading of product comes the likely outcome (that is, an agreement that will be enforceable like a contract).
Beyond this orientation to the landscape, the lawyer needs to cover some general issues applicable to any negotiation, as well as a number of specific matters that are particularly germane to the anticipated mediation.
The general questions are those discussed in Chapter 2:
 
    •  Interests of each side (notably, what are they likely to need or want?)
    •  Possible options for settlement
    •  Criteria that might aid in the settlement of the dispute
    •  Each party’s best alternative to a negotiated agreement (BATNA) and worst alternative to a negotiated agreement (WATNA).
 
Among the specific issues that need to be addressed are the following:
a. Should there be an agreement to mediate? If so, what should it contain? Topics commonly addressed include party names; confidentiality; mediation costs; mediator’s role, i.e., is the mediator to use a facilitative or evaluative approach; how to terminate participation; whether the mediator can be called to testify; and impact of mediation on pending litigation (Cole et al., ch. 13.5, 2011).
In situations where the mediator requests a premediation statement, what should be said in such a statement? How does it differ from a brief submitted to the court? What kind of information would be useful to a mediator in her attempt to settle the dispute? Although asking the mediator what she wants is the preferred method of developing a premediation statement, in the absence of such guidance, Professor Harold Abramson recommends, among other things, including in the premediation statement a description of the dispute and legal case, including the relief sought; information about the status of motions, settlement efforts, and discovery, including what still needs to be done; detailing of the client’s interests; and a description of what the client hopes to achieve in the mediation, including those settlement concepts the client wants the other side to consider (Abramson, 2010).
b. Who, aside from lawyer and client, should attend the mediation sessions? Answering this question requires reference to such issues as knowledge of the subject of the dispute, authority to settle, and the likelihood that the potential attendee will handle herself well in the mediation sessions. In some cases, a party may call an expert into mediation so the other side can assess the expert’s ability as a potential witness or to assist the parties in developing a better understanding of a disputed issue such as whether a doctor’s treatment of patient amounted to malpractice. As a result, an expert’s presence may help the parties achieve reasonable settlements. When the disputant is a large organization, the task of selection becomes more complex. As mediator Michael Lewis (1995) puts it:
     There are times when a company might want to have most involved in the mediation the person who best knows the aspect of the business in dispute. In others, the person with the most personal and direct knowledge about a dispute might not be the best company representative. Employment disputes are a good example of the latter. In those disputes, the person from the company with the most thorough knowledge of the dispute often is the supervisor most complained about by the employee. In that situation, involvement of that particular representative might doom the mediation to a series of charges and countercharges generating a great deal of heat and very little light. On the other hand, a settlement reached in the absence of the supervisor may not be carried out as well as if he had participated in the settlement discussions, heard the complaints against him, and agreed to the settlement.
c. Who should make the opening statement? Although academic commentators emphasize the value of having the party make the opening statement, in disputes where the party is represented, it is rare for the party, rather than the lawyer, to give the opening statement. In the mediation transcript of a family business dispute in Chapter 3, the mediator solicits opening statements from legal counsel but also asks the parties themselves questions, a common practice in mediation. As Riskin states and others discuss (pp. 286-289, 125-126), the net advantage or disadvantage of having counsel or parties or both speak in mediation varies from one case to the next. Attorneys can best serve clients by weighing these factors in the context of the individual case.
d. What questions is the mediator likely to ask your client or other individuals who are present at the mediation? What answers should be put forward? It is well to remember that mediation is an informal procedure, and any person sitting at the mediation table—and perhaps even others who have no direct stake in the litigation (for example, family members or fellow employees)—may be asked questions by the mediator if particular issues with respect to which they have direct knowledge become critical.
e. How might effective visuals (that is, charts or videos) help your case? Linda Singer, a well-known mediator, recently described the artful use by an advocate of a series of videotaped excerpts from depositions of the other side’s managers to help persuade their supervisor who had not been party to the depositions, and who had been assured that they had gone well. The videotape turned out to be a powerful convincer (Lewis, 1995).
f. Who in the opposing camp should be involved in a dialogue? How could the mediator be helpful in bringing this about?
g. If the opposing client is present, might an apology or at least an expression of sympathy play an important role in defusing the dispute and helping to come to an agreement? (See pp. 153-155.)
D. ADVOCACY DURING MEDIATION
Advocacy in mediation differs from advocacy during litigation because the processes focus on different goals. In mediation, the primary goal is settlement. The lawyer’s focus will be to identify overlapping interests of the parties in an effort to resolve their dispute. If the parties have a continuing relationship, the lawyer will think about ways to preserve that relationship and to develop future opportunities among the parties, if possible. Even if the disputants do not share a relationship or an interest in developing one, lawyers in mediation will try to “problem solve,” avoiding a win/lose framework for discussion and focusing more on resolution than on which party’s legal argument is more convincing. By contrast, a lawyer in litigation takes an adversarial approach, presenting her strongest legal arguments and attacking the other side’s position. Because her audience is the judge, not the other side, the lawyer’s efforts will focus on convincing the judge to make a decision in her client’s favor. In mediation, because the audience is the opposing counsel and party, the lawyer will focus on persuading them of the advantages of the settlement she proposes, doing all she can to avoid antagonizing the other side. The successful mediation advocate will constantly be thinking of means by which he might use the mediator to get a better deal for his client. He might, for example,
 
    •  ask the mediator to help refine his settlement proposals in light of the private conversations the mediator has had with opposing counsel (Goldberg, 2007); or
    •  ask the mediator to convey his settlement proposal as the mediator’s own proposal, i.e., using the mediator’s neutrality to present the proposal (Goldberg, 2007), and so avoiding the reactive devaluation that might result from the lawyer’s presentation of that proposal (Mnookin, pp. 97-98).
 
Of course, the mediator is not the be-all and end-all to the solution of the dispute. Oftentimes, particularly in the final stages of the mediation, it is through additional ideas of one or the other of the parties that the dispute gets resolved. Are there other ways of bridging the remaining gap? Could some other process (such as arbitration) be utilized to deal with the intractable tenth issue if the parties can agree on the other nine?
    Questions
6.5    You represent the plaintiff in a personal injury case. At a pretrial conference, the court orders that the case go to mediation. Court rules require you to file “a brief premediation statement” but give the parties the option of filing a confidential statement or, as with a brief, sending a copy to the other side. Which option will you choose and why?
6.6    You represent the defendant doctor in a bitterly fought malpractice action, involving a claim by the plaintiff that your client botched a difficult operation on the plaintiff’s hand, resulting in some residual incapacity and intermittent pain. Your client essentially agrees with the plaintiff’s claims as to his impaired condition but feels strongly that it is the result of unpredictable conditions, rather than his own negligence. The case has been referred to mediation. In your preparation session with your client, one scenario you consider is that the plaintiff will begin by poignantly describing his present condition. Suppose the mediator then turns to your client and says “What is your response, Dr. Smith?” How might your client best respond?
6.7    Does your role as a lawyer representing a party in mediation vary depending on whether the mediation was mandatory or voluntary? If so, how and why?
6.8    “If parties have reached an impasse after extensive and skillful negotiation efforts, there is little point to bringing in a mediator.”
As a lawyer for a plaintiff in just such a situation, do you agree with the advice? Why or why not?
6.9    You represent the plaintiff in a personal injury case growing out of an automobile accident. The defendant, in addition to denying any negligence on his part, has alleged contributory negligence by your client. The jurisdiction has a comparative negligence statute. In discussions with your client about the likely outcome of trial, you have tried—so far unsuccessfully—to persuade him of the risk of the jury finding him contributorily negligent, which, if it occurs, might cut down any award by as much as 50 percent. In the midst of these discussions, the defendant’s lawyer proposes mediation. You believe that that might be particularly helpful in persuading your client of the litigation risks he faces, but you are reluctant to be quite so explicit in recommending mediation to him for fear that he will think you are not zealously representing him. Does this course of conduct raise any ethical questions for you?
6.10    What ethical constraints should apply to lawyers representing clients in a mediation?
Compare (1) Comment [5] under ABA Rule of Professional Conduct 2.4:
     [5] Lawyers who represent clients in alternative dispute-resolution processes are governed by the Rules of Professional Conduct. When the dispute-resolution process takes place before a tribunal, as in binding arbitration (see Rule 1.0(m)) the lawyer’s duty of candor is governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward both the third-party neutral and other parties is governed by Rule 4.1.
with (2) a proposal by Kimberlee Kovach (Kovach, 2001) of a “more collaborative and cooperative” set of rules, involving such obligations as good faith or minimum meaningful participation and “an ethic of care.” Who has the better approach here? If you think it is Professor Kovach, how might you concretely flesh out her goal? What difficulties do you see with her approach?
E. MAKING THE DECISION TO SETTLE: DECISION ANALYSIS
The purpose of most ADR procedures is to encourage settlement. But how do lawyers and clients know when to settle? The classic answer is this: accept a settlement offer if it is better than your BATNA. But suppose that you have filed a complaint seeking $5 million in damages, and you receive a settlement offer of $1.5 million. Is that offer better than your BATNA? That depends, at least in part, on how you view the likelihood of success in litigation. That is where decision analysis (sometimes referred to as litigation risk analysis) comes in.
    M. AARON AND D. HOFFER, “DECISION ANALYSIS
AS A METHOD OF EVALUATING THE TRIAL
ALTERNATIVE,” IN D. GOLANN, MEDIATING
LEGAL DISPUTES

    307-334 (1997)
Decision analysis provides quantitative evaluation of decisions under conditions of uncertainty. Long used by business people to model business decisions, decision analysis has more recently gained recognition within the legal community as a tool for decision making in complex litigation. The term “decision analysis” was originally used to refer specifically to the analysis of decision trees—tree-shaped models of the decision to be made and the uncertainties it encompasses. While sometimes used more broadly to describe any number of techniques for thinking systematically about decisions, decision analysis is used here to connote the traditional use of decision trees.…
Many legal (and business) decisions … can be materially improved through the design of even a relatively simple decision tree. To model a choice between litigation and settlement, a lawyer can estimate ranges of damage awards and legal fees with some confidence, and she can approximate probabilities of different rulings or judgments based on previous experience with similar cases. Furthermore, most legal decisions are characterized by multiple uncertainties; decision analysis can be extremely helpful in disaggregating the various states of the litigation process as a means to assess the relative importance of different issues and stages in a case.
For example, a plaintiff in a complex environmental liability case may have to win several important discovery rulings, survive motions to dismiss and for summary judgment, and succeed in coaching its fact and expert witnesses to testify credibly—all before the case reaches a jury. In cases where victory is contingent on such multiple uncertainties, case value is very hard to assess analytically without the aid of decision analysis. While experienced lawyers can sometimes develop an intuitive sense of what a case is worth, their intuition is usually much less accurate in assessing the impact of a midstream change in strategy or particular ruling. Furthermore, intuitive “seat-of-the-pants” valuations are hard to support or explain to clients, and even more so when they are proved wrong. It is for these reasons—accuracy, flexibility, and transparency—that decision analysis can offer significant advantages over traditional “back-of-the-envelope” valuations of cases.…
In order to construct a decision tree modeling the settlement decision in a typical litigation, it is helpful to understand the structure and terminology associated with decision trees.
Decision trees are organized chronologically, from left to right. Events are depicted in the tree in the order they are likely to occur. Decision trees contain three different types of branch points or “nodes”: decision, chance, and terminal.
 
    •  A decision node denotes the point at which the decision maker has to choose between two or more options.
    •  A chance node denotes a point at which various possible outcomes may occur, which the decision maker does not control. Each possible outcome after the chance node is reflected on a branch, which is assigned a probability reflecting how likely it is to occur.
    •  A terminal node denotes a final outcome, after which no events are considered. Each terminal node is assigned a payoff value (negative or positive) which reflects the net dollar cost or gain associated with that outcome.
 
For legal disputes, decision analysis is used to value the parties’ litigation alternatives—what will happen in litigation if the case does not settle. A decision tree used in litigation typically has two branches: litigate and settle. The settle branch may reflect the other side’s most recent offer, or it may reflect the lawyer’s estimate of what the adverse party might accept in settlement. The litigate branch is generally an extended chance tree, whose branches represent the different events that may transpire during litigation.
The following decision tree represents a situation in which a plaintiff must decide whether to accept a settlement offer of $30,000 or proceed to trial with a chance of recovering $100,000. Assume that you represent the plaintiff, with whom you have a contingent fee arrangement in this lawsuit.

The plaintiff faces two choices—litigate or settle—which are represented by branches emanating from the decision node (solid box) at the left. If the plaintiff settles, the inquiry is complete: He will get $30,000 and the dispute will be over. If he chooses to litigate, there are two possible outcomes: win (a payoff of $100,000) and lose (a payoff of $0). For the purposes of this example, all other uncertainties associated with litigation have been ignored.
To make this decision intelligently, the plaintiff must assess how likely he is to win if litigation is pursued. The $30,000 settlement offer may be inadequate if the plaintiff has an excellent chance of winning $100,000. However, the offer may be attractive if the chance is low.
Assume that, in the attorney’s professional judgment, the plaintiff has a 60 percent (.6) chance of winning at trial. This probability would be displayed beneath the chance node labeled “win.” Accordingly, it follows that a probability of 40 percent (.4) would be displayed beneath the node labeled “lose.”3

Litigation is apparently preferable to settlement (at least given the current settlement offer) in this case because the probability of winning is more than high enough to warrant gambling at trial. This evaluation is based on the concept of expected value or expected monetary value. The expected value of a node is defined as the sum of the products of the probabilities and the payoffs of its branches.…
In this example, the plaintiff should not accept the settlement offer unless other issues such as the need for immediate cash make immediate settlement especially attractive, or unless the plaintiff simply cannot tolerate the risk of losing. However, the plaintiff should accept any settlement over $60,000. In reality, tolerance for risk and the value of current instead of future dollars would undoubtedly operate to make settlement a wise decision if the offer were “within range of” $60,000, albeit a bit lower.…
In more complex cases, there will be more than one layer (or generation) of chance nodes. Before the case goes to trial, for example, it may be heard on summary judgment. Thus, there would be a chance node for summary judgment (granted or denied). Assume a 10 percent chance that the summary judgment motion will be granted. On the branch of the tree that represents “summary judgment denied,” one would find the chance node for liability at trial. The tree below illustrates how a motion for summary judgment would be interposed between the decision to litigate and the outcome of trial.

As in all decision trees, the calculations start at the right side. On the far right, the “payoff” is the value anticipated at the end of the process, or the terminal node of the decision tree, represented by a triangular marker. By multiplying the probability of defeat at trial by the payoff, and adding the two figures together, an expected value of $60,000 is calculated (or “rolled back”) and displayed next to the branch “summary judgment denied.” Thus, the expected value of the case upon denial of summary judgment is $60,000.
In this case, the plaintiff’s expected value of litigation must also take into account the possibility of losing on summary judgment. Thus, the expected value of the litigation is calculated by multiplying the expected value after denial of the motion for summary judgment—$60,000—by the probability that summary judgment will be denied, 90 percent. As reflected in the tree below, the expected value of litigation is thus $54,000. The $6,000 difference between this expected value and the expected value in the previous calculation reflects the risk that the plaintiff will lose on summary judgment.

It is important to remember that the outcome of any analysis is only as valuable as the input. One must consider carefully the numbers assigned to the range of predicted awards and associated costs at each terminal node. For example, when a party is paying for its attorney’s time (not on a contingency fee), lower legal costs should be factored in at the terminal node where summary judgment is granted than at either of the terminal nodes that follow trial. Depending on the level of precision required, one may design a rough-cut model, limiting the range of possibilities and making bold assumptions about damages. Or, one may develop a more refined tree, taking into account numerous possibilities (even if some have low probabilities) and assigning probabilities to different levels of damage awards.
Notwithstanding the inherent imprecision in assigning probabilities to events at trial, the process of designing a decision tree can itself assist in valuing litigation. Thinking through the hurdles to be surmounted in order to prevail can help each side organize its thinking. Furthermore, performing more advanced calculations (such as sensitivity analysis, discussed in the next section) can identify those issues that have the greatest impact on case value, which can help focus negotiation strategy and research emphasis.
Particularly where the parties’ assessments on one or two issues diverge widely (from each other’s or from the mediator’s), it is worth asking how sensitive the case’s expected value is to those issues. What if one’s assessment of that issue were to change? How much difference would alteration of the assessment make? Sensitivity analysis answers such questions, whether done with formal computer-generated graphs or the ubiquitous legal pad and hand calculator.
Before turning to the method, a further explanation of sensitivity analysis is in order. The expected value of a case is derived from its many components, as delineated above. However, not all components are equally important; they have different degrees of influence on the expected value. For example, the parties may disagree strenuously on two issues, such as whether a particular witness’s testimony would be admitted and whether lost profits would be the appropriate measure of damages in a business case. Both are uncertainties in the case, and sensitivity analysis could determine how much they matter to the end result. In other words, if one were 100 percent certain (or 90 percent, or 70 percent, or 50 percent, etc.) that the witness’s testimony would be admitted or that the lost profits measure would be applied, how would that change the expected value? If the expected value is highly sensitive to a given issue, a small change in the probabilities assigned to possible resolutions of that issue would lead to a large swing in the expected value.
Sensitivity analysis is particularly important when using decision trees in a litigation context because of the difficulty and artificiality inherent in assigning probability estimates.…
There are two basic and related ways to perform a sensitivity analysis. The first is simply to recalculate the tree, answering the “What if …?” question. Assume that the defendant in the example described earlier disagrees strongly with the assessment of a mere 10 percent likelihood that the summary judgment motion will be successful. The defendant agrees that summary judgment is a “long shot,” but more on the order of 25 percent. (After all, 10 percent makes it hard to justify the fees for the summary judgment motion.) [One] might then recalculate the tree, substituting a 25 percent probability of summary judgment for the original 10 percent. The resulting change in the expected value would demonstrate its “sensitivity” to the summary judgment issue. While a recalculation is quicker when the decision tree has been built using computer software, it can certainly be done by hand—using a calculator or “longhand” math—in the same way the tree was calculated originally.…
Whether you simply recalculate the tree multiple times using a range of probability or damage estimates or plot graphically the sensitivity of expected value to single issues will depend upon your and the participants’ facility with computer software and graphical interpretation.…
[The authors go on to discuss the value of decision analysis in mediation, noting that decision analysis reduces the risks inherent in evaluative mediation (discussed at pp. 134-135). They state:]
The greatest potential [risk of a mediator’s evaluation of the likely litigation outcome] is that recipients of the more negative evaluation will thereafter view the mediator as an adversary—as an advocate for the other side or for the evaluation itself. The mediator may come to be identified with his or her evaluation; the term “neutral feedback” loses all meaning. The mediator is no longer perceived as a credible neutral and thus cannot function effectively in a mediator’s role.
Decision analysis creates a perception of distance between the mediator and the evaluation and, thus, avoids or mitigates this key risk.… When calculation of the tree leads to an expected value in a vastly different range than the party’s previous settlement position, general mathematical principles seem as much to blame as the mediator. By stepping forward to assess probabilities and payoffs but stepping away from the calculated expected value, the mediator reinforces his or her distance from the evaluation. While acknowledging his or her input, the mediator can sincerely empathize with any disappointed parties, noting that the logic of the analysis leads to the outcome. These dynamics render it less likely that a negative evaluation will be closely identified with the mediator. Indeed, the transparency of the analytic process makes it more difficult to suspect the mediator of manipulation or unholy alliance. Thus, despite the evaluation, the mediator’s perceived neutrality may remain intact, as is essential in any mediation process.…
[Finally, the authors point out that decision analysis can be performed with or without a computer, depending on the sophistication of the disputants.]
The computer is often effective in business disputes because business people tend to have confidence in the computer’s ability to generate valuable information. Many learned the principles of decision analysis for business strategy choices in business school. Thus, decision analysis software for evaluating legal or business disputes applies a familiar method in a technology they trust.
For other people, who may have had difficulty embracing the decision analytic approach or who view computers as alien and suspicious, the pad and the calculator may be the best choice, despite or even because of the slower pace. In many instances, it is best to begin with the handwritten tree and to replicate its structure on the computer if that will help to perform a sensitivity analysis, to alter the tree in response to participant requests, or to generate a written report for review by other decision makers. When the shift is made to software, the participants should be able to recognize the computer-generated structure as essentially identical to the handwritten version presented earlier.…
    Some Questions About Decision Analysis
If decision analysis is such a useful technique, why is it not used more widely? Undoubtedly, some of the explanation lies in the complexity of the process and the fact that many negotiators and mediators are unfamiliar with it. But surely there is more to it than that.
A primary problem is the delusive sense of precision that is conveyed by the specific numbers that are used in the process. At first glance it seems very persuasive when one concludes, as one moves from right to left on the decision tree, that the plaintiff’s case is worth $622,100. But is this a somewhat refined and attenuated example of “garbage in, garbage out”? If the basic numbers that make up the decision tree are essentially the result of educated guesswork, how much confidence can we have in the final number?
There is another problem. Not only do the precise numbers provide a false sense of security; they also omit altogether nonquantifiable factors that may prove to be critical in specific cases. The most obvious of these is risk aversion. Since decision analysis is premised on applying the law of averages to various transactions, a plaintiff who would rather have $800 in hand than a 20 percent chance of getting $5,000 might be easily misled. One way to avoid this result is to stop the decision analysis before taking the final step of creating an “expected value” by summing across the product of each potential outcome multiplied by its likelihood of occurrence. If instead the lawyer presents the various potential outcomes with their accompanying likelihoods (e.g., telling the client she has a 20 percent chance of $5,000 and an 80 percent chance of $0 rather than merely an expected value of $1,000) and allows the client to assess which approach she prefers, the client can take into account her risk aversion in selecting the appropriate approach.
While decision analysis does not purport to evaluate the impact of intangible factors (like fear and anger), those factors may be critical in negotiation or mediation. Consider a medical malpractice case against a pediatric surgeon for negligently causing the death of a musically gifted child. After futile efforts to bridge the monetary gap between the plaintiff and defendant, the mediator sensed that there was more at stake than money and began to explore ways in which the defendant doctor might address the parents’ primary concerns. A solution was worked out involving an expression of sympathy and regret by the doctor, along with an offer to set up a small prize, named after the deceased child, to help other musically gifted children advance their musical training. To avoid situations like this, parties using decision analysis to assist them in negotiations or mediations should remain cognizant that the process may result in positional entrenchment and that efforts should be made to overcome this entrenchment through consideration of nonmonetary factors.
So what are the conclusions that can be drawn from this brief examination of the inherent limitations of decision analysis?
1. Don’t be deluded by the apparent precision of the technique. Indeed, it may be the process of constructing a decision tree, and the resulting dialogue that it usually generates between opposing parties, that is more valuable than any end figure, because that discussion often highlights the key differences between plaintiff and defendant. Once those are identified, additional tools (such as expert opinions) can be utilized.
2. Decision analysis is not a substitute for probing for interests, because, as in the cited medical example, there may be nonmonetary factors that are critical in any specific case.
3. Decision analysis is a flawed but useful tool that must be used with caution and discretion.
    Questions
6.11    You represent John Robinson, a 15-year-old boy who was employed in a restaurant operated by Barry’s Burgers. Your client was badly burned when hot oil overflowed from a fryer in which french fried potatoes were cooking.
You have brought suit against Barry’s on the theory that the fryer was improperly positioned, causing the hot oil to overflow. Damages have been stipulated to be $1 million, and you have demanded $1 million in punitive damages.
The positioning of the fryer in the Barry’s restaurant in which your client was injured is the same as in all other Barry’s restaurants and has been the subject of five prior suits arising out of injuries sustained as the result of oil overflows. Plaintiff prevailed in three of those cases, including the two most recent. In the last case, the jury also awarded punitive damages against Barry’s. You estimate the likelihood of recovering punitive damages in this case at 50 percent.
You have a contingency agreement with the plaintiff pursuant to which you will receive one-third of any recovery resulting from a trial and 20 percent of any recovery resulting from settlement.
Barry’s has made a settlement offer of $800,000. Should you recommend to your client that he accept that offer?
6.12    You did such a good job representing the plaintiff in his suit against Barry’s Burgers that you are engaged by Barry’s to represent it in a subsequent matter. In this case, Barry’s has been sued by a customer who ate part of a live cockroach that was inside a Barry Burger. Plaintiff’s complaint alleges no physical injury but seeks $250,000 in damages for the mental anguish caused her by eating a portion of the roach.
You have concluded that plaintiff has a 10 percent probability of recovering $250,000; a 15 percent chance of recovering $100,000-249,000; a 20 percent chance of recovering $50,000-99,000; a 50 percent chance of recovering $25,000-49,000; and a 5 percent chance of recovering $10,000-24,000. (You think there is no reasonable likelihood that a jury will find no liability or award less than $10,000 to the plaintiff.) In addition, anticipated trial costs are $25,000.
Plaintiff has made a demand of $150,000 to settle the matter. What advice will you give Barry’s?
6.13     Now suppose that Barry’s has been sued by Jane Jones, a former area manager who was discharged by Barry’s and who alleges that her discharge was based on sex discrimination. Jones seeks back pay in the amount of $100,000 and front pay (compensation for future lost earnings) in the amount of $500,000.
Under the applicable law, Jones must first establish a prima facie case of sex discrimination. Then, if Barry’s offers a legitimate business justification for her discharge, Jones must prove that the alleged justification is but a pretext for discrimination. If she does so, she is entitled to back pay, but she must still prove the amount of front pay to which she is entitled.
You estimate that Jones has an 80 percent chance of establishing a prima facie case of sex discrimination and a 50 percent chance of establishing that Barry’s “legitimate business reason” for the dismissal was a pretext for sex discrimination. Back pay, if awarded, would be $100,000. There is a 5 percent likelihood that plaintiff would receive front pay in the amount of $500,000, a 20 percent likelihood that she would receive $250,000, a 30 percent likelihood that she would receive $100,000, and a 45 percent likelihood that she would not be awarded front pay. Your estimated fee for trying this case is $30,000.
Plaintiff has demanded $150,000 to settle this case. What advice should you give to Barry’s?
6.14     Suppose that in the circumstances of question 6.13 you were uncertain about your estimate that plaintiff’s chances of prevailing on the pretext issue were 50 percent and thought that they might be as high as 67 percent. Would that affect your advice to Barry’s?
6.15    Now suppose that in the circumstances of question 6.13 you and plaintiff’s counsel, in an effort to settle the case, jointly construct a decision tree. In the course of doing so, you discover that you agree on all the probabilities, except that relating to plaintiff’s likelihood of prevailing on the pretext issue. As in question 6.14, you view that probability as between 50 and 70 percent, but plaintiff’s counsel views it as 90 percent. Doing a sensitivity analysis demonstrates that if plaintiff’s counsel is correct, the expected value (cost) to Barry’s of litigating is substantially greater than plaintiff’s settlement offer; if you are correct, the expected value (cost) to Barry’s of litigating is substantially less than plaintiff’s settlement offer. What might you do under these circumstances?
F. POSTMEDIATION
If the dispute is resolved, there is often a tendency to exult and relax in the good feeling that comes with a satisfactory outcome. But this is precisely the point at which additional effort is needed. The agreement needs to be at least memorialized, if not reduced to a binding legal document, as discussed in Chapter 5, particularly if reached during a privileged mediation session. And it is important that all parties—particularly the disputants—understand the precise terms of what they have agreed to.
Sometimes, too, the agreement calls for future action. This requires attention to the method by which compliance will be monitored. The agreement may provide that the parties will return to mediation if either party feels that the agreement is not being carried out or if future problems connected with the dispute arise.
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3. There is just one more rule, often overlooked by the novice when building his or her first decision tree of any complexity: The sum of the probabilities assigned to the branches coming from each chance node must equal 100 percent. This reads like an impenetrably technical formula, but it is not. If you describe a set of two possibilities—the case could end in a verdict of liability or no liability—but the sum of the probabilities assigned to these probabilities does not equal 100 percent, there must be some other unaccounted-for possibility.



Chapter 7

Arbitration
A. THE PROCESS
Arbitration has been an alternative to litigation for hundreds of years. It was used as early as the thirteenth century by English merchants who preferred to have their disputes resolved according to their own customs (the law merchant) rather than by public law. Commercial arbitration in the United States antedated the American Revolution in New York and several other colonies and is widely used today. Labor arbitration became widespread during the 1940s, and now almost all collective bargaining contracts contain a provision for final and binding arbitration. Additionally, arbitration is used to resolve disputes in the construction industry, disputes between consumers and manufacturers, family disputes, medical malpractice claims, securities disputes, attorney’s fee disputes, disputes between nonunionized employees and their employers, community disputes, and civil rights disputes. Even major league baseball, football, and hockey players use arbitration to resolve disputes about their salaries.
Before turning to a more detailed examination of arbitration, it should be noted that in addition to private arbitration, which is typically voluntary but final and binding, a number of jurisdictions have adopted an arbitration procedure that is mandatory for certain types of cases, but does not result in a binding decision. Generally known as court-ordered or court-annexed arbitration, this procedure is discussed at page 524.
Because arbitration is a private dispute resolution procedure, designed by the parties to serve their particular needs, it cannot be defined or described in a manner that will encompass all arbitration systems. Still, arbitration typically contains the essential elements of court adjudication—proofs and arguments are submitted to a neutral third party who has the power to issue a binding decision. Arbitration differs from court adjudication, however, in that, unless the parties agree otherwise, the only pretrial discovery will be that mandated by the arbitrator. Additionally, the hearing is usually more informal than a court hearing, and the rules of evidence are not strictly applied. Finally, commercial arbitration awards typically contain only the arbitrator’s award; commercial arbitrators do not provide reasons for their decisions. This practice is not followed in the labor context or in international commercial arbitration, where arbitrators, like judges, issue reasoned decisions.
Most private arbitration systems provide the following:
 
    •  Joint selection and payment of the arbitrator;
    •  Objective standards on which the arbitrator’s decision is to be based (typically the terms of an agreement between parties, the customs of the trade in which they conduct business, the applicable law, or some combination of these); and
    •  Procedural rules to be applied by the arbitrator.
 
The theoretical advantages of arbitration over court adjudication are manifold:
 
    •  Expertise of the decision-maker. The arbitrator is selected by the parties, not imposed on them by the courts. Hence, they can choose a decision-maker who is expert in the subject matter of their dispute.
    •  Finality of the decision. The courts will nearly always respect a provision that the arbitrator’s decision is final and binding. This serves to discourage appeals to the courts and to make provisions for finality meaningful.
    •  Privacy of the proceedings. If the parties wish their proceedings to be shielded from public scrutiny, arbitration—a private forum—is preferable to the courts, which will rarely deny public access.
    •  Procedural informality. Since the parties determine the procedural rules, they can opt for simplicity and informality.
    •  Low cost. Simplified procedures tend to reduce the costs of dispute resolution, as does the typical absence of discovery. Lack of opportunity to appeal the arbitrator’s decision also reduces costs.
    •  Speed. The same factors that lead to low costs lead to speedy resolution. In addition, the parties need not wait for a trial date to be assigned them but can proceed to arbitration as soon as they and the arbitrator are ready.
 
These theoretical advantages are not always fully realized. For example, each party may focus so much on selecting an arbitrator whom they hope will be sympathetic to its position that they do not take advantage of the opportunity to select an arbitrator with expertise in the subject matter of their dispute. Or, the attorneys may be so concerned with copying the procedures of the courts that they lose the advantages of simpler procedures, such as potential reductions in time and cost.
Further, critics charge that some of the purported advantages of arbitration over court adjudication are actually disadvantages. For example, the parties’ ability to select the arbitrator is said to encourage arbitrators to search for compromise decisions to avoid antagonizing parties that they hope will select them in future cases. Similarly, the finality of arbitration precludes courts from overturning decisions that are clearly erroneous.
Arbitration can be initiated either pursuant to an arbitration provision in an existing contract or on the basis of an ad hoc agreement to arbitrate. The Federal Arbitration Act (FAA), the Uniform Arbitration Act (adopted in the vast majority of states), and the Revised Uniform Arbitration Act (Appendices B, C, and D) (adopted in approximately 15 states) (Appendices B, C, and D) make agreements to arbitrate specifically enforceable. A strong public policy supports arbitration as a means of relieving court congestion, and both federal and state courts will interpret agreements to arbitrate broadly and exceptions narrowly. Doubts are resolved in favor of coverage. See, e.g., Shearson/American Express v. McMahon, 482 U.S. 220 (1987); United Steelworkers of America v. Warrior & Gulf Navigation Co., 363 U.S. 5574 (1960). Additionally, the FAA displaces state law in the state courts to the extent that state law conflicts with the goals or policies of the Act. See Volt Information Sciences, Inc. v. Stanford Univ., 489 U.S. 468 (1989); Southland Corp. v. Keating, 465 U.S. 1 (1984), p. 313, AT&T v. Concepcion, 131 S. Ct. 1740 (2011), p. 333.
Arbitration awards are not self-enforcing. Stated otherwise, there is no sanction for failing to comply with an arbitrator’s award unless that award has been judicially confirmed, in which event failure to comply constitutes contempt of court. Both the FAA and the Uniform Arbitration Act vest courts with jurisdiction to confirm or vacate (refuse to confirm) an arbitration award. Section 10 of the FAA provides that a court may deny confirmation to an arbitrator’s award under the following circumstances:
 
    a. Where the award was procured by corruption, fraud, or undue means.…
    b. Where there was evident partiality or corruption in the arbitrators, or either of them.
    c. Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, on sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any party have been prejudiced.
    d. Where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made.
 
Parties that wish to arbitrate frequently turn either to one of the many for-profit providers of arbitration services; a nonprofit organization such as the American Arbitration Association (AAA) or the Center for Public Resources (CPR); or a government agency, such as the Federal Mediation and Conciliation Service (FMCS). Each of these organizations provides assistance in selecting an arbitrator, administering the arbitration hearing, or, in the case of the AAA, providing procedural rules to govern the conduct of the hearing.
Parties that use the administrative services of the AAA are not obliged to follow AAA procedural rules, but usually do. CPR has developed rules for the nonadministered arbitration of business disputes, in which the arbitrator and the parties’ advocates perform most of the functions generally performed by the administering organization.
In order to provide disputing parties with qualified arbitrators, AAA, CPR, FMCS, and many private providers of dispute resolution services maintain arbitration panels composed of approved arbitrators. Commercial arbitrators are apt to be lawyers, businesspeople, professors, or other persons familiar with the business or industry in which a dispute may arise. In the case of labor arbitrators, most have experience in labor law or labor relations. A code of ethics that was jointly promulgated by the AAA and the American Bar Association, revised in 2004, governs commercial arbitrators’ conduct (Code of Ethics for Arbitrators in Commercial Disputes, 2004) (Cole, 2004). There is a separate code for labor arbitrators (Code of Professional Responsibility for Arbitrators of Labor-Management Disputes (2007)), which was jointly promulgated by the AAA, FMCS, and the National Academy of Arbitrators (a private group comprised of approximately 700 of the country’s most respected labor arbitrators).
Some of the advantages and disadvantages of traditional private arbitration compared to litigation are canvassed in the following dialogue.
    ARBITRATION OR LITIGATION: A DIALOGUE

The scene is the law offices of Howland and Smith, a firm with 200 lawyers, including a large litigation section.* Jane Garrity, a litigator, and Jim Smith, the firm’s ADR specialist, are discussing how to handle a pending case involving one of Howland and Smith’s clients, Bramson Ball Bearing Company. Bramson had sold 50,000 ball bearings to Jones Machine Company, a long-time customer, which Jones refused to pay for, claiming they were defective. Bramson denies any defects in the ball bearings and has asked Howland and Smith to bring suit against Jones for $75,000, the amount Jones had agreed to pay.
 
Smith:    Jane, it seems to me this case would be ideal for arbitration. As you know, we’ve got a three- or four-year delay before trial, and Bramson really wants to get its money. If we go to arbitration, we could wind this case up in six or seven months instead of waiting three or four years and then getting a settlement on the courthouse steps or going through litigation and a lengthy appeal. Moreover, there are likely to be difficult technical issues in connection with Jones’s claim that the ball bearings were defective. If we go to court, we might have trouble explaining those issues to a judge or jury, but if we go to arbitration, we can choose an arbitrator with technical expertise.
Garrity:    You ADR people are always singing the same tune—anything is better than the courts. My experience is that arbitration leaves a lot to be desired. First, it’s not that easy to find a competent arbitrator. A lot of them really don’t know what they’re doing, and in the end they just split the difference.
Smith:    I think you’re too cynical about our ability to find a good arbitrator. For example, if you contact the American Arbitration Association or the Center for Public Resources they will send both parties a list of proposed arbitrators, with background material on each. Each party can strike one name from the list and rank the others in order of preference. The AAA or CPR will appoint the highest mutual choice. Other dispute resolution organizations follow similar procedures to assist disputing parties in selecting a high-quality arbitrator.
Garrity:    That’s fine if the list of arbitrators they send you has high-quality people on it, but I’ve heard that’s not always so. Then there’s no appeal; if you get a bum award, one that’s based on a misapplication of the law or is contrary to the weight of the evidence, you’re just stuck with it.
Smith:    But how important, as a practical matter, is a right of appeal in a case like this? Not only would an appeal add to our costs, but this is a straight breach of contract case with no novel legal issues. The likelihood that an appellate court would reverse the trial court in a case like this is surely not very substantial. From that perspective, it really doesn’t matter much whether we’re in court or before an arbitrator.
Garrity:    Maybe you’re right about that, but I think that the knowledge that an appellate court may be reviewing what he does motivates the trial judge to perform to the best of his ability. That’s largely missing in arbitration, where there is no meaningful judicial review.
Smith:    But if we’re careful in selecting the arbitrator, that’s much less of a concern. Besides, what we give up in terms of a right to appeal, we gain in finality. You’ve told me that we have a strong case here, and if we win we won’t have to worry about Jones dragging things out by taking an appeal. They could, but the likelihood of success would be so low that it’s not probable that they would.
Garrity:    Well, I do think that we have a winner, but you never know what an arbitrator or judge, much less a jury, will do to you. That brings me to my next concern about going to arbitration. If I lose a case in court, I can blame the judge. But if we go to arbitration, and I’ve participated in selecting the arbitrator, I’m likely to get the blame if we lose. So while you praise arbitration because you can pick the arbitrator, that doesn’t have much appeal to me.
Smith:    Well, if you don’t want to select the arbitrator, turn the entire selection procedure over to AAA or CPR. That way you can’t be held responsible for who the arbitrator is.
Garrity:    That’s a possible approach, but I’m not comfortable with turning the selection process completely over to someone else.
Smith:    But that’s exactly what you do when you go to court! Still, I do have another approach for you. You could pick one arbitrator, the other side could pick one, and those two could agree on a third arbitrator. That would increase costs somewhat, but it would give you some input in selecting the crucial member of the panel. It would also ensure that at least one of the arbitrators is sympathetic to your arguments.
Garrity:    No, that’s even worse than a single arbitrator. In addition to tripling the costs, a three-person panel more than triples the delays associated with arbitration. It’s hard enough to find mutually agreeable hearing dates when you have to work with the schedules of two busy lawyers and one arbitrator—it’s almost impossible if you add two more arbitrators. And, speaking of delay, I’ve heard of cases in which the defendant has tied up an arbitration almost indefinitely by running to court whenever there is some procedural dispute.
Smith:    I’m aware of cases like that, too, but they tend to be limited to situations in which arbitration takes place under a preexisting contractual commitment to arbitrate. Those commitments are usually honored, but sometimes when a dispute actually arises, one party sees an advantage in litigation rather than arbitration. In that situation, the reluctant party may resist arbitration in every way it can, including going to court to complain of alleged procedural irregularities in the arbitration. If, however, both parties voluntarily agree to arbitration at the time the dispute arises, neither of them is likely to go to court to block arbitration. In that situation, which is what we will have here if Bramson and Jones agree to arbitrate, a skilled arbitrator can dispose of the case quickly and effectively.
Garrity:    That’s another problem. Those buzz words “quickly” and “effectively” mean something different to me—namely, that there’s no attention paid to the rules of evidence. In arbitration they use the “kitchen sink” approach—everything goes in.
Smith:    Well, that’s probably an overstatement. There are some arbitrators, particularly those who are lawyers, who are quite strict about what evidence they will admit. If you want an arbitrator like that, you can select one. Alternatively, you can provide that the arbitrator must abide by whatever evidentiary rules you adopt. I just can’t emphasize strongly enough that the arbitration format is entirely within the control of the parties. You can make the arbitration as formal or informal, as much or as little like a federal court procedure as you wish. Just because you contact some arbitration agency to select the arbitrator and administer the proceedings doesn’t mean you must adopt their rules. That’s one of the virtues of arbitration, and I wish that more people would take advantage of it.
             Still, I would not advise altering standard arbitration practice in this case. You are right in assuming that the general tendency of arbitrators is not to apply the rules of evidence strictly. As I see it, though, that’s a plus for arbitration, not a minus. I’ve long found the rules of evidence to be a major cause of unnecessarily lengthy trials. Some trial lawyers even say that the rules don’t always keep evidence out—they just ensure that it takes longer to get it in, particularly in a jury trial. Surely there are simpler ways of establishing the facts, and that’s just what arbitration or a properly run bench trial does—it makes it possible to get to the heart of the matter quickly and without a lot of procedural folderol.
             There’s one other argument in favor of arbitration that we haven’t talked about yet, and that is its privacy. This case involves Jones’s complaints about the quality of Bramson’s ball bearings, and I doubt that Bramson is very happy at the prospect of Jones spreading those complaints all over the court records, so any newspaper reporter who is interested can write about them. If we go to arbitration, the proceedings will be entirely private, and so will the arbitrator’s decision.
Garrity:    That’s a nice point, but I have still another concern. There’s a lot we don’t know about this case yet. If we go to arbitration, won’t we lose the discovery opportunities we’d have in court?
Smith:    Once again, that depends on you and the other party. If you want some discovery, it’s important to provide for it in your agreement to arbitrate. If you don’t, you may not get any more than the other side will agree to, since many arbitrators will not compel discovery to which either party objects.
             My advice on this point would be to provide for only as much discovery as you absolutely need to prepare for trial. One of the things that makes arbitration attractive is that discovery has gotten completely out of hand in court. If we were to go through normal court discovery in this case, say four or five depositions, plus the five or so days you’ve told me it should take to try it, that could cost Jones as much as $50,000. That just doesn’t make sense in a case with a maximum recovery of $75,000. I’m sure that in arbitration, if we could agree on limited discovery—say, two depositions each—and then a skilled arbitrator who didn’t waste time by strictly applying the rules of evidence and following formal court room procedures, we could try this case in a maximum of two days at a cost of approximately $20,000. Even adding the arbitrator’s fee and an administrative fee for the organization supplying the arbitrator, which together would probably be less than $5,000, we’d still come out way ahead, and we wouldn’t have to worry about the costs of an appeal. That’s why I think it makes sense to arbitrate this case, not to litigate it. Indeed, I almost think that an attorney who doesn’t at least advise his client about the alternatives to litigation for resolving disputes might be guilty of malpractice (see p. 439). So, I think you should raise this possibility with Bramson, and if they are interested, discuss it with Jones’s lawyer. You might even be surprised to find him receptive to this idea.
    Questions
7.1    Are you persuaded that arbitration would be preferable to litigation for resolving this dispute? Why? Is there any ADR procedure other than arbitration that you might suggest for these parties? Why?
7.2    The parties in this dialogue point to privacy as a potential benefit of using arbitration. Courts often point to privacy and confidentiality as unique features of arbitration. See Stolt-Nielsen S.A. v. AnimalFeeds Intl. Corp. (infra p. 327). Yet privacy and confidentiality are not the same thing. Unlike mediation, the confidentiality of which receives protection as an evidentiary privilege, arbitration proceedings are understood to be private. Yet, no statute prevents courts from compelling disclosure or admitting evidence from the arbitration. If arbitration is “private” but not really “confidential,” what kinds of problems do you foresee from its use?

As noted in the foregoing dialogue, disputing parties that agree to arbitration rarely take advantage of the opportunity to design a procedure that will best suit their needs. Instead, they typically provide that the procedural rules of the AAA will apply. (You might think about why this is so.) In the following excerpt, attorney Stephen Houck describes an exception to this generalization.
    S. HOUCK, COMPLEX COMMERCIAL ARBITRATION:
DESIGNING A PROCESS TO SUIT THE CASE

    43 Arb. J. 3 (1988)
A recently concluded ad hoc arbitration presents a practical case study in the expeditious resolution of complex commercial disputes. Notwithstanding the complicated factual and legal issues involved (antitrust and patent issues in an intricate worldwide licensing scheme for a sophisticated chemical product), this dispute was definitively resolved within one year of the date on which the parties executed an agreement to arbitrate. Moreover, it was resolved on the basis of a full record developed through broad discovery and a four-week evidentiary hearing before a retired U.S. district court judge. In short, through a variety of features incorporated into the arbitration agreement, the parties obtained the benefits of full-scale federal 2litigation while avoiding many of its pitfalls (for example, inordinate expense, long delays, and seemingly anomalous monetary damage awards).…
MINIMIZING RISK
The crux of the dispute between the parties [French, English, and American companies] was right of access to the American market. How it was resolved would have a significant impact on corporate marketing plans and strategic decisions affecting resource allocation. The stakes—and gamble inherent in any litigation—were significantly raised by the prospect that damages, and even treble damages amounting to multimillions of dollars, could be assessed against any of the parties.
As a way to minimize risk while still resolving the key issue critical to corporate decision makers, the parties agreed to waive all damages with respect to the specific product in dispute.…
Elimination of damages not only minimized the downside potential of an adverse decision for all parties, but also significantly reduced the time necessary for discovery and trial.
Other features of the arbitration agreement that contributed to minimization of risk were the clauses mandating confidentiality, limiting use of materials obtained in discovery to the arbitration, and expressly prohibiting the arbitrators from writing an opinion and making findings of fact. These various clauses increased the likelihood that the impact of the arbitrators’ decision would be confined to the issue entrusted to them and would not spill over into other litigation, by collateral estoppel or otherwise.
MINIMIZING DELAY
The critical factor in ensuring timely completion of the arbitration was the agreement’s absolute requirement, which could not be altered by the arbitrators, that a decision be rendered within one year of the date of execution. This not only provided a firm, unyielding deadline but required lawyers to make tough cost/benefit decisions during discovery, forcing them to concentrate on essentials and eliminating the excesses sometimes associated with broad discovery in civil litigation.
The arbitration agreement also prescribed dates for certain key events, such as selection of arbitrators, the initial conference with the arbitrators, commencement and conclusion of discovery, trial, and the filing of pretrial briefs and stipulations. While these dates, unlike the deadline for decision, could be extended by the arbitrators or by stipulation, they provided useful guidelines. The arbitrators were given ample means to enforce these guidelines and to prevent any discovery abuses, since the arbitration agreement made the Federal Rules of Civil Procedure, including all its sanctions, applicable to the discovery process.
Discovery was expedited by a unique feature of the agreement, a prohibition on objections during depositions; all objections were expressly reserved until trial. This substantially accelerated the pace of depositions, minimized the burden of litigation on key corporate executives who were deposed, promoted a relatively amicable atmosphere at depositions (especially important because the parties would continue to have commercial relations after the arbitration), and contributed to the virtual elimination of discovery motion practice. Moreover, the few motions that were made were briefed and resolved on an expedited schedule set forth in the arbitration agreement.
Also of vital importance in achieving an expeditious result, particularly at the conclusion of the process, was the agreement’s prohibition on both a written decision and an appeal. These features saved months, if not years, in addition to eliminating the uncertainty attendant on any appeal.
FAIRNESS
The advantages realized from minimizing risk and delay would be meaningless if the process were not fair. Moreover, no one would forego the right to appeal unless it was believed that the arbitration was likely to yield a just, rational result. Several features of the arbitration agreement were intended to, and did, instill confidence in the integrity of the process.
The primary means of defining and ensuring a fair process was making the Federal Rules of Civil Procedure applicable to discovery and the Federal Rules of Evidence applicable to the hearing. This not only provided a set of well-defined rules generally regarded as fair, but also a well-developed body of precedents applying those rules. In addition, both the rules and the precedents were familiar to the litigators who would be participating in the arbitration.…
Broad discovery is somewhat unusual for an arbitration, but it provided both sides with a full and fair opportunity to develop the facts, eliminated surprise at the hearing, and considerably expedited the hearing itself. The availability of discovery was essential to the perception that the process would eventuate in a just result. Indeed, discovery was a sine qua non to the arbitration itself, involving as it did allegations of conspiracy and willful infringement that would be almost impossible to prove without access to the other side’s documents. As noted, the disadvantage most often associated with discovery (undue burden) was avoided by other means.
These discovery and evidentiary rules would have little meaning if improperly or unfairly applied. The procedure devised for selecting the chairperson of the arbitration panel was by agreement of the two party-appointed arbitrators within a prescribed period of time; failing such agreement, the chairperson was to be chosen by the American Arbitration Association from a list of four nominees, two to be proposed by each side. [For more on tripartite arbitration, see Chapter 8 at pp. 420-422.]
Resort to the good offices of the American Arbitration Association was necessary and, perhaps not surprisingly although the parties did not consult with one another, all four nominees were retired U.S. district court judges. Federal trial judges are uniquely qualified by experience and disposition to apply both the Federal Rules of Civil Procedure and the Federal Rules of Evidence. In fact, the judge who ultimately was selected to preside over the arbitration applied the rules in a decisive, evenhanded manner.…
    Questions
7.3    In order to eliminate the risk to defendants of a multimillion dollar damage finding in the situation described by Houck, plaintiffs agreed to waive all damages. Can you think of means of eliminating that risk that do not require such a waiver by plaintiffs?
7.4    Appliances, Inc., a nationally known manufacturer of major household appliances, is concerned about the unfavorable publicity it has recently received from evidence concerning product performance that has been introduced in product liability suits against it. Appliances, Inc. also is concerned about what it regards as the wholly unjustified amounts of the jury verdicts in some of those cases, verdicts that it believes were based on emotion, not facts. Accordingly, Appliances, Inc. would like to set up a voluntary procedure permitting consumers to elect final and binding arbitration of complaints for damages arising out of allegedly defective products. Appliances, Inc. believes, however, that such an arbitration program will not be used by consumers who have the option of going to court, unless it has the approval of the Consumer’s League, a national consumer advocacy group. Students representing, respectively, Appliances, Inc. and the Consumer’s League should attempt to negotiate the terms of an arbitration procedure that is satisfactory to both their clients.
7.5    You have been selected as sole arbitrator in a complex commercial dispute. The lawyers have initially asked you to set aside ten days for the hearing, which surprised you after you reviewed the pre-arbitration filings. But as soon as the hearings started, you began to understand the reason—the attorneys on both sides seem determined to drag out the proceeding. Minor, barely relevant issues are explored at immense length. And much of the initial day was devoted to discovery squabbles. Some gentle efforts by you suggesting the possibility of more accelerated procedures and limited discovery have fallen on deaf ears. At the end of the first day, you contemplate whether you should do anything else—e.g., call a conference with the lawyers. What, if anything, should you do? Does it matter whether the clients are present? If not, should you ask that they attend the next session? Suppose you were the neutral in a three-person board rather than a sole arbitrator (see pp. 420-422)? The College of Commercial Arbitrators, acknowledging that arbitration has become too much like litigation, issued protocols designed to ensure that arbitration again becomes a litigation alternative that is valued for its speed, efficiency, and low cost (Stipanowich et al., 2010). These protocols may help fill a void in the arbitration field. Until recently, it has been unusual for organizations to provide much training or guidance to arbitrators.
B. LEGAL ISSUES IN ARBITRATION
    1. Preemption
Congress enacted the Federal Arbitration Act (FAA) in 1925 after merchants sought legislative help to overcome judicial hostility to the enforcement of arbitration agreements. Recognizing its limited power under the Commerce Clause, Congress chose instead to rely on its power to control federal court jurisdiction; it enacted the FAA as procedural law, applicable only to federal courts. Thirteen years later, in Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938), the Court held that in diversity cases, a federal court should apply federal procedural law, but must apply state substantive law in determining the nature of the parties’ rights. As long as courts considered the FAA to be federal procedural law, then, Erie presented no bar to its enforceability. In a subsequent case, however, Bernhardt v. Polygraphic Co. of America, 350 U.S. 198 (1956), the Court held that the duty to arbitrate did involve substantive law. As a result, it held that, with regard to diversity cases, state laws (rather than federal) regarding arbitration provided the rules of decision, and it thus applied Vermont law to deny a request for arbitration.* In the Court’s next examination of this issue, Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388 U.S. 395 (1967), the Court qualified its holding in Bernhardt by noting that even in diversity cases, Congress can “prescribe how federal courts are to conduct themselves with respect to subject matter over which Congress plainly has power to legislate.” (Id. at 405.) In other words, for disputes involving interstate commerce (such as the one at issue in Prima Paint), an area where Congress clearly had the power to regulate, Congress could issue rules governing federal court procedures for resolving the dispute, including rules mandating the enforceability of arbitration clauses, regardless of whether such rules were procedural or substantive. The Court in Prima Paint, though, left open the question of the extent to which Congress, in enacting the FAA, had imposed, or constitutionally could impose, such rules on state courts. The Court finally confronted that issue in Southland Corp. v. Keating, 465 U.S. 1 (1984).
    SOUTHLAND CORP. v. KEATING

    465 U.S. 1 (1984)
[Franchisees, whose franchise agreements contain broad arbitration clauses, filed separate actions in the California courts against Southland Corp. for breach of contract and violation of California’s Franchise Investment Law. Southland moved to compel arbitration of the claims. To determine whether the action should proceed in court or arbitration, the Court considered whether the Federal Arbitration Act preempted that portion of California’s Franchise Investment Law that prohibited franchisees’ claims from proceeding in arbitration.]
CHIEF JUSTICE BURGER delivered the opinion of the Court.…
III.
The California Franchise Investment Law provides: “Any condition, stipulation or provision purporting to bind any person acquiring any franchise to waive compliance with any provision of this law or any rule or order hereunder is void” (Cal. Corp. Code §31512 (West 1977)). The California Supreme Court interpreted this statute to require judicial consideration of claims brought under the State statute and accordingly refused to enforce the parties’ contract to arbitrate such claims. So interpreted the California Franchise Investment Law directly conflicts with §2 of the Federal Arbitration Act and violates the Supremacy Clause.
In enacting §2 of the federal Act, Congress declared a national policy favoring arbitration and withdrew the power of the states to require a judicial forum for the resolution of claims which the contracting parties agreed to resolve by arbitration.… We discern only two limitations on the enforceability of arbitration provisions governed by the Federal Arbitration Act: they must be part of a written maritime contract or a contract “evidencing a transaction involving commerce” and such clauses may be revoked upon “grounds as exist at law or in equity for the revocation of any contract.” We see nothing in the Act indicating that the broad principle of enforceability is subject to any additional limitations under State law.…
The Federal Arbitration Act rests on the authority of Congress to enact substantive rules under the Commerce Clause.…
At least since 1824 Congress’ authority under the Commerce Clause has been held plenary (Gibbons v. Ogden, 22 U.S. 1, 196 (1824)). In the words of Chief Justice Marshall, the authority of Congress is “the power to regulate; that is, to prescribe the rule by which commerce is to be governed” (Ibid.) The statements of the Court in Prima Paint that the Arbitration Act was an exercise of the Commerce Clause power clearly implied that the substantive rules of the Act were to apply in state as well as federal courts. As Justice Black observed in his dissent, when Congress exercises its authority to enact substantive federal law under the Commerce Clause, it normally creates rules that are enforceable in state as well as federal courts (Prima Paint, 388 U.S., at 420).…
Although the legislative history is not without ambiguities, there are strong indications that Congress had in mind something more than making arbitration agreements enforceable only in the federal courts. The House Report plainly suggests the more comprehensive objectives: “The purpose of this bill is to make valid and enforceable agreements for arbitration contained in contracts involving interstate commerce or within the jurisdiction or admiralty, or which may be the subject of litigation in the Federal courts” (H.R. Rep. No. 96, 68th Cong., 1st Sess. 1 (1924)). This broader purpose can also be inferred from the reality that Congress would be less likely to address a problem whose impact was confined to federal courts than a problem of large significance in the field of commerce. The Arbitration Act sought to “overcome the rule of equity, that equity will not specifically enforce any arbitration agreement” (Hearing on S. 4214 Before a Subcomm. of the Senate Comm. on the Judiciary, 67th Cong., 4th Sess. 6 (1923)). The House Report accompanying the bill stated: “[t]he need for the law arises from … the jealousy of the English courts for their own jurisdiction.… This jealousy survived for so lon[g] a period that the principle became firmly embedded in the English common law and was adopted with it by the American courts. The courts have felt that the precedent was too strongly fixed to be overturned without legislative enactment …” (H.R. Rep. No. 96, supra, 1-2 (1924)).
Surely this makes clear that the House Report contemplated a broad reach of the Act, unencumbered by state law constraints.…
Justice O’Connor argues that Congress viewed the Arbitration Act “as a procedural statute, applicable only in federal courts.” If it is correct that Congress sought only to create a procedural remedy in the federal courts, there can be no explanation for the express limitation in the Arbitration Act to contracts “involving commerce.” 9 U.S.C. §2.… On the other hand, Congress would need to call on the Commerce Clause if it intended the Act to apply in state courts. Yet at the same time, its reach would be limited to transactions involving interstate commerce. We therefore view the “involving commerce” requirement in §2, not as an inexplicable limitation on the power of the federal courts, but as a necessary qualification on a statute intended to apply in state and federal courts. Under the interpretation of the Arbitration Act urged by Justice O’Connor, claims brought under the California Franchise Investment Law are not arbitrable when they are raised in state court. Yet it is clear beyond question that if this suit had been brought as a diversity action in a federal district court, the arbitration clause would have been enforceable. The interpretation given to the Arbitration Act by the California Supreme Court would therefore encourage and reward forum shopping. We are unwilling to attribute to Congress the intent, in drawing on the comprehensive powers of the Commerce Clause, to create a right to enforce an arbitration contract and yet make the right dependent for its enforcement on the particular forum in which it is asserted. And since the overwhelming proportion of all civil litigation in this country is in the state courts, we cannot believe Congress intended to limit the Arbitration Act to disputes subject only to federal court jurisdiction. Such an interpretation would frustrate Congressional intent to place “[a]n arbitration agreement … upon the same footing as other contracts, where it belongs.” H.R. Rep. No. 96, supra, 1.
In creating a substantive rule applicable in state as well as federal courts, Congress intended to foreclose state legislative attempts to undercut the enforceability of arbitration agreements. We hold that §31512 of the California Franchise Investment Law violates the Supremacy Clause.
 
Justice O’CONNOR with whom Justice REHNQUIST joins, dissenting.…
II.
The majority opinion decides three issues. First, it holds that §2 creates federal substantive rights that must be enforced by the state courts. Second, though the issue is not raised in this case, the Court states, that §2 substantive rights may not be the basis for invoking federal court jurisdiction under 28 U.S.C. §1331. Third, the Court reads §2 to require state courts to enforce §2 rights using procedures that mimic those specified for federal courts by FAA §§3 and 4. The first of these conclusions is unquestionably wrong as a matter of statutory construction; the second appears to be an attempt to limit the damage done by the first; the third is unnecessary and unwise.
A.
One rarely finds a legislative history as unambiguous as the FAA’s. That history establishes conclusively that the 1925 Congress viewed the FAA as a procedural statute, applicable only in federal courts, derived, Congress believed, largely from the federal power to control the jurisdiction of the federal courts. In 1925 Congress emphatically believed arbitration to be a matter of “procedure.” At hearings on the Act congressional subcommittees were told: “The theory on which you do this is that you have the right to tell the Federal courts how to proceed.” The House Report on the FAA stated: “Whether an agreement for arbitration shall be enforced or not is a question of procedure.…” On the floor of the House Congressman Graham assured his fellow members that the FAA “does not involve any new principle of law except to provide a simple method … in order to give enforcement.… It creates no new legislation, grants no new rights, except a remedy to enforce an agreement in commercial contracts and in admiralty contracts.”
Yet another indication that Congress did not intend the FAA to govern state court proceedings is found in the powers Congress relied on in passing the Act. The FAA might have been grounded on Congress’s powers to regulate interstate and maritime affairs, since the Act extends only to contracts in those areas. There are, indeed, references in the legislative history to the corresponding federal powers. More numerous, however, are the references to Congress’s pre-Erie power to prescribe “general law” applicable in all federal courts. At the congressional hearings, for example: “Congress rests solely upon its power to prescribe the jurisdiction and duties of the Federal courts.”… Plainly, a power derived from Congress’s Article III control over federal court jurisdiction would not by any flight of fancy permit Congress to control proceedings in state courts. The foregoing cannot be dismissed as “ambiguities” in the legislative history.…
V.
Today’s decision is unfaithful to congressional intent, unnecessary, and, in light of the FAA’s antecedents and the intervening contraction of federal power, inexplicable. Although arbitration is a worthy alternative to litigation, today’s exercise in judicial revisionism goes too far. I respectfully dissent.
    Note
Following Southland (1984), the Supreme Court has frequently reiterated that state law, to the extent that it undermines the validity of an arbitration agreement and not other contracts, is preempted. Thus, the FAA preempts state legislation that (1) required “waiver of the right to sue in court” provisions contained in consumer contracts to appear in larger print (Doctor’s Associates, Inc. v. Casarotto, 517 U.S. 681 (1996)) and (2) prohibited state courts from using specific performance to enforce pre-dispute arbitration agreements (Allied-Bruce Terminix Co. v. Dobson, 513 U.S. 265 (1995)). The Court viewed both state laws as inconsistent with the policy articulated in the Federal Arbitration Act that precludes states from treating arbitration agreements differently than other kinds of contracts.
One troubling aspect of the Southland opinion is its surprising interpretation of the FAA’s enactment history. As Justice O’Connor emphasized, and most commentators agree, the majority’s contention that the FAA was always intended as substantive law is inconsistent with the FAA’s legislative history and plain text. Moreover, the majority’s FAA analysis creates an interpretive problem that Justice O’Connor mentions, but does not resolve. If the FAA is substantive law, as the majority suggests, must state courts apply not only §2 of the FAA, at issue in Southland, but also §§3 and 4? Yet these provisions specify that they apply in federal courts. Section 3 addresses the issue of court stays in “any suit or proceeding … brought in any of the courts of the United States.” Section 4 allows a party to move to compel arbitration in “any United States district court.” Is it possible to reconcile Chief Justice Burger’s majority opinion in Southland with the plain language of FAA §§3 and 4? If you were a clerk to a state court judge confronted with a motion to compel arbitration in a case that involved interstate commerce, how would you rule? Would you order the parties to arbitration under §4 of the FAA? Would you rely on §2 and the Southland opinion?
    Question
7.6    Numerous state statutes exempt certain kinds of disputes from the coverage of that state’s arbitration act. Popular choices for exemption include arbitration agreements involving nonunion employer-employee, insured-insurer, personal injury, and real estate disputes (Cole, 2001:786-788) (listing state statutes). Does the FAA, as interpreted in Southland, preempt these state statutes? Why do you think states continue to pass such statutes if there is a risk of preemption?
    Note on Application of Preemption Doctrine
Although the Supreme Court is emphatic that federal law preempts state laws that adversely affect the enforceability of arbitration agreements, determining whether the FAA preempts state laws that relate to arbitration is not always an easy task. The FAA provides an incomplete regulatory scheme. While it speaks clearly on the question of enforceability, it contains relatively little guidance on procedural issues in arbitration. For example, the FAA provides no direction on the arbitrator’s responsibilities or the arbitrator selection process (Hayford and Palmiter, 2002:177-178) (discussing the FAA’s “murky sphere” from which little direction can be gleaned). Thus, it is not surprising that the Supreme Court would need to address the extent to which parties could agree to terms governing their arbitration, such as an agreement to abide by state arbitration rules, without triggering FAA preemption. The Supreme Court considered this issue in Volt Information Sciences, Inc. v. Board of Trustees of the Leland Stanford Junior University, 489 U.S. 468 (1989). In Volt, the parties to a construction contract agreed to use arbitration to resolve all disputes arising out of their contract. The contract also contained a choice of law provision that stated that the laws of the state where the project took place, California, would govern the contract. When a dispute arose, Volt demanded arbitration. Stanford filed suit against Volt and two other contractors and moved to stay the arbitration under California law, which permits a stay of arbitration pending resolution of related litigation between a party to the arbitration agreement and a third party not bound by the agreement. Concluding that the state rules the parties had selected were not preempted, the Court stated:
     The FAA was designed “to overrule the judiciary’s long-standing refusal to enforce agreements to arbitrate,” and place such agreements “upon the same footing as other contracts.…” Accordingly, we have recognized that the FAA does not require parties to arbitrate when they have not agreed to do so, nor does it prevent parties who do agree to arbitrate from excluding certain claims from the scope of their arbitration agreement. It simply requires courts to enforce privately negotiated agreements to arbitrate, like other contracts, in accordance with their terms.…
          In recognition of Congress’ principal purpose of ensuring that private arbitration agreements are enforced according to their terms, we have held that the FAA pre-empts state laws which “require a judicial forum for the resolution of claims which the contracting parties agreed to resolve by arbitration.” But it does not follow that the FAA prevents the enforcement of agreements to arbitrate under different rules than those set forth in the Act itself. Indeed, such a result would be quite inimical to the FAA’s primary purpose of ensuring that private agreements to arbitrate are enforced according to their terms. Arbitration under the Act is a matter of consent, not coercion, and parties are generally free to structure their arbitration agreements as they see fit. Just as they may limit by contract the issues which they will arbitrate, so too may they specify by contract the rules under which that arbitration will be conducted. Where, as here, the parties have agreed to abide by state rules of arbitration, enforcing those rules according to the terms of the agreement is fully consistent with the goals of the FAA, even if the result is that arbitration is stayed where the Act would otherwise permit it to go forward. By permitting the courts to “rigorously enforce” such agreements according to their terms, we give effect to the contractual rights and expectations of the parties, without doing violence to the policies behind the FAA. The judgment of the Court of Appeals is Affirmed.
 
[Id. at 478-779.]
One reading of Volt is that the FAA does not preempt procedural rules that are generally pro-arbitration but does preempt substantive law inconsistent with the FAA. The problem then is to assess properly which laws are procedural and which are substantive. After Volt (1989), courts typically allowed parties to freely incorporate state arbitration rules or develop their own procedural rules for arbitration where those rules do not impact enforceability and do not undermine the federal policy favoring arbitration.
    Questions
7.7    Do you think the parties understood that California arbitration law, which allows a stay of arbitration when litigation has begun against third parties, would apply to their contract?
7.8    What if the parties’ choice of law provision requires application of state law that adversely impacts arbitration? In Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995), securities investors signed an agreement with a broker that contained an arbitration agreement and a choice of law provision selecting New York as the governing law. New York law prohibited arbitrators from awarding punitive damages. In a subsequent arbitration, the arbitrator awarded punitive damages to the investors. Should the Court uphold that punitive damages award? Would it matter whether the initial claim was brought in state court or federal court? Following Mastrobuono, most courts interpret a choice of law provision as evidencing an intent not to displace the FAA. See, e.g., PaineWebber, Inc. v. Elahi, 87 F.3d 589, 592, 594 (1st Cir. 1996).
7.9    What if an arbitration clause in the parties’ contract bound them to arbitrate all disputes arising under the contract, but one of the parties ignored the arbitration clause, filing instead with an administrative agency created to resolve disputes between these types of parties? In Preston v. Ferrer, 552 U.S. 346 (2008), Preston, an alleged talent agent, and the “talent,” Judge Alex Ferrer of Judge Alex television fame, disagreed about whether the arbitration clause in their contract precluded Judge Alex from filing with the California Labor Commissioner, claiming that the parties’ contract was invalid under the California Talent Agencies Act. Should the FAA preempt a California statute that grants the Labor Commissioner jurisdiction to decide a dispute when the parties agreed to arbitrate disputes arising out of their relationship? Is this case more like Volt or Southland?
    Note on Circuit City v. Adams
In 2001, the Supreme Court addressed the preemption issue again, albeit indirectly. In Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001), an employee, Saint Clair Adams, filed an employment discrimination lawsuit against Circuit City in state court. Circuit City sought an order in federal court compelling Adams to arbitrate his claims based on the broad arbitration agreement Adams signed at the time he applied for his job. The Court considered whether §1 of the FAA—which excludes from the Act’s coverage “contracts of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce”—should be interpreted narrowly, exempting from coverage only contracts of employment of transportation workers, or broadly, so that all contracts of employment are beyond the FAA’s reach. Circuit City addresses the state’s role in regulating arbitration. If the §1 exclusion is construed so that the FAA exempts the disputes of all workers in interstate commerce, then the states would have freedom to regulate employment practices without concern about preemption. If the exclusion were construed so that only transportation workers were exempted from the FAA, states would play a very limited role in the regulation of employment arbitration because the FAA would preempt most state efforts to regulate.
In what was essentially a statutory interpretation debate, the Court considered the plain language of §1 of the FAA:
     If … there is an argument to be made that arbitration agreements in employment contracts are not covered by the Act, it must be premised on the language of the §1 exclusion provision itself. Respondent, endorsing the reasoning of the Court of Appeals for the Ninth Circuit that the provision excludes all employment contracts, relies on the asserted breadth of the words “contracts of employment of … any other class of workers engaged in … commerce.” Referring to our construction of §2’s coverage provision in Allied-Bruce—concluding that the words “involving commerce” evidence the congressional intent to regulate to the full extent of its commerce power—respondent contends §1’s interpretation should have a like reach, thus exempting all employment contracts. The two provisions, it is argued, are coterminous; under this view the “involving commerce” provision brings within the FAA’s scope all contracts within the Congress’ commerce power, and the “engaged in … commerce” language in §1 in turn exempts from the FAA all employment contracts falling within that authority.
          This reading of §1, however, runs into an immediate and, in our view, insurmountable textual obstacle. Unlike the “involving commerce” language in §2, the words “any other class of workers engaged in … commerce” constitute a residual phrase, following, in the same sentence, explicit reference to “seamen” and “railroad employees.” Construing the residual phrase to exclude all employment contracts fails to give independent effect to the statute’s enumeration of the specific categories of workers which precedes it; there would be no need for Congress to use the phrases “seamen” and “railroad employees” if those same classes of workers were subsumed within the meaning of the “engaged in … commerce” residual clause. The wording of §1 calls for the application of the maxim ejusdem generis, the statutory canon that “[w]here general words follow specific words in a statutory enumeration, the general words are construed to embrace only objects similar in nature to those objects enumerated by the preceding specific words.” 2A N. Singer, Sutherland on Statutes and Statutory Construction §47.17 (1991). Under this rule of construction the residual clause should be read to give effect to the terms “seamen” and “railroad employees,” and should itself be controlled and defined by reference to the enumerated categories of workers which are recited just before it; the interpretation of the clause pressed by respondent fails to produce these results.
 
The dissenters in the 5–4 decision suggested that the Court should consider the scope of congressional authority to regulate under the commerce power at the time the FAA was enacted:
     Times have changed. Judges in the 19th century disfavored private arbitration. The 1925 Act was intended to overcome that attitude, but a number of this Court’s cases decided in the last several decades have pushed the pendulum far beyond a neutral attitude and endorsed a policy that strongly favors private arbitration. The strength of that policy preference has been echoed in the recent Court of Appeals opinions on which the Court relies. In a sense, therefore, the Court is standing on its own shoulders when it points to those cases as the basis for its narrow construction of the exclusion in §1. There is little doubt that the Court’s interpretation of the Act has given it a scope far beyond the expectations of the Congress that enacted it.…
          It is not necessarily wrong for the Court to put its own imprint on a statute. But when its refusal to look beyond the raw statutory text enables it to disregard countervailing considerations that were expressed by Members of the enacting Congress and that remain valid today, the Court misuses its authority. As the history of the legislation indicates, the potential disparity in bargaining power between individual employees and large employers was the source of organized labor’s opposition to the Act, which it feared would require courts to enforce unfair employment contracts. That same concern … underlay Congress’ exemption of contracts of employment from mandatory arbitration. When the Court simply ignores the interest of the unrepresented employee, it skews its interpretation with its own policy preferences.
 
The majority quickly rejected this argument, stating that “[a] variable standard for interpreting common, jurisdictional phrases would contradict our earlier cases and bring instability to statutory interpretation. The Court has declined in past cases to afford significance, in construing the meaning of the statutory jurisdictional provisions ‘in commerce’ and ‘engaged in commerce,’ to the circumstance that the statute predated shifts in the Court’s Commerce Clause cases.”
    Note on Preemption and Class Arbitration
In an effort to reduce litigation costs and the negative publicity often associated with class litigation, in the 1990s, many businesses and employers began including arbitration clauses in their agreements with customers and employees that either explicitly waived the customer or employee’s right to bring a class action in court or that could be interpreted to prohibit class actions. Consumer advocates argued that prohibiting consumers from bringing class actions in court prevented consumers and employees from effectively vindicating their rights in certain categories of claims, especially those involving practices applicable to all members of the class but as to which any consumer had so little at stake that she could not be expected to pursue her claim. During this period, consumers challenged class action prohibitions primarily on the ground that it is unconscionable to enforce an arbitration agreement that prohibits class actions. The results of such challenges were mixed. See Ting v. AT&T, 319 F.3d 1126 (9th Cir. 2003) (arbitration agreement that prevents class action is unconscionable); Dale v. Comcast Corp., 498 F.3d 1216 (11th Cir. 2007) (arbitration agreement between provider and subscribers precluding class actions is unconscionable); Kinkel v. Cingular Wireless, 857 N.E.2d 250 (Ill. 2006) (finding class action waiver in service agreement to be unconscionable and unenforceable); Tillman v. Commercial Credit Loans, Inc., 655 S.E.2d 362 (N.C. 2008) (class action waiver coupled with other factors rendered arbitration agreement unconscionable). But see Randolph v. Green Tree Financial Corp.—Alabama, 244 F.3d 814 (11th Cir. 2001) (agreement authorizing arbitration of Truth in Lending Act claims enforceable even though it precludes class actions); Snowden v. CheckPoint Check Cashing, 290 F.3d 631 (4th Cir. 2002), cert. denied, 537 U.S. 187 (2002) (class action waiver not unconscionable under Maryland law); Carter v. Countrywide Credit Industries, Inc., 362 F.3d 294 (5th Cir. 2004) (class action waiver not unconscionable under Texas law).
To avoid precluding parties who had signed arbitration agreements from bringing a class action at all, some courts ordered class actions to arbitration. The question then was whether the case should be handled as a class action in arbitration or whether the parties had to proceed individually in arbitration (Sternlight, 2000:65). In the following case, the Supreme Court considered whether an arbitrator could preside over a class action when the arbitration agreement was silent on the issue of class actions.
    GREEN TREE FINANCIAL CORP. v. BAZZLE

    539 U.S. 444 (2003)
JUSTICE BREYER announced the judgment of the Court and delivered an opinion, in which JUSTICE SCALIA, JUSTICE SOUTER, and JUSTICE GINSBURG join.
This case concerns contracts between a commercial lender and its customers, each of which contains a clause providing for arbitration of all contract-related disputes. The Supreme Court of South Carolina held (1) that the arbitration clauses are silent as to whether arbitration might take the form of class arbitration, and (2) that, in that circumstance, South Carolina law interprets the contracts as permitting class arbitration. We granted certiorari to determine whether this holding is consistent with the Federal Arbitration Act, 9 U.S.C. §1 et seq.
We are faced at the outset with a problem concerning the contracts’ silence. Are the contracts in fact silent, or do they forbid class arbitration as petitioner Green Tree Financial Corp. contends? Given the South Carolina Supreme Court’s holding, it is important to resolve that question. But we cannot do so, not simply because it is a matter of state law, but also because it is a matter for the arbitrator to decide. Because the record suggests that the parties have not yet received an arbitrator’s decision on that question of contract interpretation, we vacate the judgment of the South Carolina Supreme Court and remand the case so that this question may be resolved in arbitration.
I
In 1995, respondents Lynn and Burt Bazzle secured a home improvement loan from petitioner Green Tree. The Bazzles and Green Tree entered into a contract, governed by South Carolina law, which included the following arbitration clause:
     ARBITRATION—All disputes, claims, or controversies arising from or relating to this contract or the relationships which result from this contract … shall be resolved by binding arbitration by one arbitrator selected by us with consent of you.
Respondents Daniel Lackey and George and Florine Buggs entered into loan contracts and security agreements for the purchase of mobile homes with Green Tree. These agreements contained arbitration clauses that were, in all relevant respects, identical to the Bazzles’ arbitration clause. (Their contracts substitute the word “you” with the word “Buyer[s]” in the italicized phrase.)
At the time of the loan transactions, Green Tree apparently failed to provide these customers with a legally required form that would have told them that they had a right to name their own lawyers and insurance agents and would have provided space for them to write in those names. The two sets of customers before us now as respondents each filed separate actions in South Carolina state courts, complaining that this failure violated South Carolina law and seeking damages.
In April 1997, the Bazzles asked the court to certify their claims as a class action. Green Tree sought to stay the court proceedings and compel arbitration. On January 5, 1998, the court both (1) certified a class action and (2) entered an order compelling arbitration. Green Tree then selected an arbitrator with the Bazzles’ consent. And the arbitrator, administering the proceeding as a class arbitration, eventually awarded the class $10,935,000 in statutory damages, along with attorney’s fees. The trial court confirmed the award and Green Tree appealed to the South Carolina of Appeals claiming, among other things, that class arbitration was legally impermissible. [After the court compelled the Lackeys and Buggses to arbitrate, they also proceeded with class arbitration. The arbitrator awarded the class $9,200,000 in statutory damages in addition to attorney’s fees. Green Tree appealed this ruling as well.]
The South Carolina Supreme Court withdrew both cases from the Court of Appeals, assumed jurisdiction, and consolidated the proceedings. That court then held that the contracts were silent in respect to class arbitration, that they consequently authorized class arbitration, and that arbitration had properly taken that form. We granted certiorari to consider whether that holding is consistent with the Federal Arbitration Act.
II
The South Carolina Supreme Court’s determination that the contracts are silent in respect to class arbitration raises a preliminary question. Green Tree argued there, as it argues here, that the contracts are not silent—that they forbid class arbitration. And we must deal with that argument at the outset, for if it is right, then the South Carolina court’s holding is flawed on its own terms; that court neither said nor implied that it would have authorized class arbitration had the parties’ arbitration agreement forbidden it.
Whether Green Tree is right about the contracts themselves presents a disputed issue of contract interpretation. THE CHIEF JUSTICE believes that Green Tree is right; indeed, that Green Tree is so clearly right that we should ignore the fact that state law, not federal law, normally governs such matters, and reverse the South Carolina Supreme Court outright.… THE CHIEF JUSTICe points out that the contracts say that disputes “shall be resolved … by one arbitrator selected by us [Green Tree] with consent of you [Green Tree’s customer].” And it finds that class arbitration is clearly inconsistent with this requirement. After all, class arbitration involves an arbitration, not simply between Green Tree and a named customer, but also between Green Tree and other (represented) customers, all taking place before the arbitrator chosen to arbitrate the initial, named customer’s dispute.
We do not believe, however, that the contracts’ language is as clear as THE CHIEF JUSTICE believes. The class arbitrator was “selected by” Green Tree “with consent of” Green Tree’s customers, the named plaintiffs. And insofar as the other class members agreed to proceed in class arbitration, they consented as well.
Of course, Green Tree did not independently select this arbitrator to arbitrate its disputes with the other class members. But whether the contracts contain this additional requirement is a question that the literal terms of the contracts do not decide. The contracts simply say (I) “selected by us [Green Tree].” And that is literally what occurred. The contracts do not say (II) “selected by us [Green Tree] to arbitrate this dispute and no other (even identical) dispute with another customer.” The question whether (I) in fact implicitly means (II) is the question at issue: Do the contracts forbid class arbitration? Given the broad authority the contracts elsewhere bestow upon the arbitrator (the contracts grant to the arbitrator “all powers,” including certain equitable powers “provided by the law and the contract”), the answer to this question is not completely obvious.
At the same time, we cannot automatically accept the South Carolina Supreme Court’s resolution of this contract-interpretation question. Under the terms of the parties’ contracts, the question—whether the agreement forbids class arbitration—is for the arbitrator to decide. The parties agreed to submit to the arbitrator “[a]ll disputes, claims, or controversies arising from or relating to this contract or the relationships which result from this contract.” And the dispute about what the arbitration contract in each case means (i.e., whether it forbids the use of class arbitration procedures) is a dispute “relating to this contract” and the resulting “relationships.” Hence the parties seem to have agreed that an arbitrator, not a judge, would answer the relevant question. And if there is doubt about that matter—about the “‘scope of arbitrable issues’”—we should resolve that doubt “‘in favor of arbitration’” (Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614 (1985)).
In certain limited circumstances, courts assume that the parties intended courts, not arbitrators, to decide a particular arbitration-related matter (in the absence of “clea[r] and unmistakabl[e]” evidence to the contrary). AT&T Technologies, Inc. v. Communications Workers, 475 U.S. 643, 649 (1986). These limited instances typically involve matters of a kind that “contracting parties would likely have expected a court” to decide. Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79, 83 (2002). They include certain gateway matters, such as whether the parties have a valid arbitration agreement at all or whether a concededly binding arbitration clause applies to a certain type of controversy.
The question here—whether the contracts forbid class arbitration—does not fall into this narrow exception. It concerns neither the validity of the arbitration clause nor its applicability to the underlying dispute between the parties. Unlike First Options [casebook at p. 349], the question is not whether the parties wanted a judge or an arbitrator to decide whether they agreed to arbitrate a matter. Rather, the relevant question here is what kind of arbitration proceeding the parties agreed to. That question does not concern a state statute or judicial procedures. It concerns contract interpretation and arbitration procedures. Arbitrators are well situated to answer that question. Given these considerations, along with the arbitration contracts’ sweeping language concerning the scope of the questions committed to arbitration, this matter of contract interpretation should be for the arbitrator, not the courts, to decide.
III
With respect to this underlying question—whether the arbitration contracts forbid class arbitration—the parties have not yet obtained the arbitration decision that their contracts foresee.
On balance, there is at least a strong likelihood in Lackey as well as in Bazzle that the arbitrator’s decision reflected a court’s interpretation of the contracts rather than an arbitrator’s interpretation. That being so, we remand the case so that the arbitrator may decide the question of contract interpretation—thereby enforcing the parties’ arbitration agreements according to their terms.
The judgment of the South Carolina Supreme Court is vacated, and the case is remanded for further proceedings.
So ordered.
 
JUSTICE STEVENS, concurring in the judgment and dissenting in part.
The parties agreed that South Carolina law would govern their arbitration agreement. The Supreme Court of South Carolina has held as a matter of state law that class-action arbitrations are permissible if not prohibited by the applicable arbitration agreement, and that the agreement between these parties is silent on the issue. There is nothing in the Federal Arbitration Act that precludes either of these determinations by the Supreme Court of South Carolina.
Arguably the interpretation of the parties’ agreement should have been made in the first instance by the arbitrator, rather than the court. Because the decision to conduct a class-action arbitration was correct as a matter of law, and because petitioner has merely challenged the merits of that decision without claiming that it was made by the wrong decisionmaker, there is no need to remand the case to correct that possible error.
Accordingly, I would simply affirm the judgment of the Supreme Court of South Carolina. Were I to adhere to my preferred disposition of the case, however, there would be no controlling judgment of the Court. In order to avoid that outcome, and because Justice Breyer’s opinion expresses a view of the case close to my own, I concur in the judgment.
 
CHIEF JUSTICE REHNQUIST, with whom JUSTICE O’CONNOR and JUSTICE KENNEDY join, dissenting.
The plurality now vacates the judgment of the South Carolina Supreme Court and remands the case for the arbitrator to make this determination. I would reverse because this determination is one for the courts, not for the arbitrator, and the holding of the Supreme Court of South Carolina contravenes the terms of the contract, and is therefore pre-empted by the FAA.…
I think that the parties’ agreement as to how the arbitrator should be selected is much more akin to the agreement as to what shall be arbitrated, a question for the courts under First Options, than it is to “allegations of waiver, delay, or like defenses to arbitrability,” which are questions for the arbitrator under Howsam.
Under the FAA, “parties are generally free to structure their arbitration agreements as they see fit.” (Volt at 479 [casebook at p. 317]). Here, the parties saw fit to agree that any disputes arising out of the contracts “shall be resolved by binding arbitration by one arbitrator selected by us with consent of you.” Each contract expressly defines “us” as petitioner, and “you” as the respondent or respondents named in that specific contract. (“‘We’ and ‘us’ means the Seller above, its successors and assigns”; “‘You’ and ‘your’ means each Buyer above and guarantor, jointly and severally” (emphasis added).) Each contract also specifies that it governs all “disputes … arising from … this contract or the relationships which result from this contract.” These provisions, which the plurality simply ignores, make quite clear that petitioner must select, and each buyer must agree to, a particular arbitrator for disputes between petitioner and that specific buyer.
While the observation of the Supreme Court of South Carolina that the agreement of the parties was silent as to the availability of class-wide arbitration is literally true, the imposition of class-wide arbitration contravenes the just-quoted provision about the selection of an arbitrator. To be sure, the arbitrator that administered the proceedings was “selected by [petitioner] with consent of” the Bazzles, Lackey, and the Buggses. But petitioner had the contractual right to choose an arbitrator for each dispute with the other 3,734 individual class members, and this right was denied when the same arbitrator was foisted upon petitioner to resolve those claims as well. Petitioner may well have chosen different arbitrators for some or all of these other disputes; indeed, it would have been reasonable for petitioner to do so, in order to avoid concentrating all of the risk of substantial damages awards in the hands of a single arbitrator. As petitioner correctly concedes, the FAA does not prohibit parties from choosing to proceed on a class-wide basis. Here, however, the parties simply did not so choose.
… Here, the Supreme Court of South Carolina imposed a regime that was contrary to the express agreement of the parties as to how the arbitrator would be chosen. It did not enforce the “agreemen[t] to arbitrate … according to [its] terms.” Mastrobuono, supra, at 54 (internal quotation marks omitted). I would therefore reverse the judgment of the Supreme Court of South Carolina.
 
JUSTICE THOMAS, dissenting.
I continue to believe that the Federal Arbitration Act does not apply to proceedings in state courts. For that reason, the FAA cannot be a ground for pre-empting a state court’s interpretation of a private arbitration agreement. Accordingly, I would leave undisturbed the judgment of the Supreme Court of South Carolina.
    Question
7.10    One of the more intriguing questions, which the Bazzle Court does not address, is how an arbitrator should administer class action arbitration. AAA has a policy governing the administration of class action arbitrations and lists on its website, www.adr.org, the number of class action arbitrations it is currently handling. AAA has a special roster of class action arbitrators. In addition, there are several points during the arbitration process where the arbitrator issues a partial final award. After the partial final award is issued, the parties have 30 days to challenge the award in court. Class certification is one of the arbitrator’s determinations that may be challenged in court prior to the arbitration hearing. Even with this new policy, questions remain about the ability of arbitration to handle a class action effectively and fairly. For example, how does a class action arbitration award affect unnamed class members? Will an arbitrator give a prior arbitration award preclusive affect in a subsequent arbitral proceeding involving unnamed class members?
Green Tree may have been caught by surprise when the South Carolina Supreme Court interpreted its customer arbitration agreement to permit class action arbitration. While Chief Justice Rehnquist and two other Justices believed that the clause was not silent on its face and, in fact, precluded class action arbitration, the plurality, joined by Justice Stevens, remanded the case to the arbitrator to rule on whether the agreement permitted class action arbitration. Following Bazzle, class arbitrations increased in number. A few years later, the California Supreme Court held that an arbitration agreement that precluded class claims is unconscionable if it is in a contract of adhesion that is one-sided and effectively insulates the drafting party from liability that otherwise would be imposed under California law. See Discover Bank v. Superior Court, 36 Cal. 4th 148 (Cal. 2005). Although the California court found that such a prohibition is unconscionable, it did not find that the FAA preempts California law on the question of class action waivers. The next two cases, Stolt-Nielsen (2010) and Concepcion (2011), address two aspects of the class arbitration question. Stolt-Nielsen considers whether an arbitrator may order class arbitration when the arbitration agreement is silent regarding the issue of class arbitration. Concepcion addresses the propriety of California’s approach, described above.
    STOLT-NIELSEN S.A. v. ANIMALFEEDS INTERNATIONAL CORP.

    130 S. Ct. 1758 (2010)
JUSTICE ALITO delivered the opinion of the Court.
We granted certiorari in this case to decide whether imposing class arbitration on parties whose arbitration clauses are “silent” on that issue is consistent with the Federal Arbitration Act (FAA).
I
A
Petitioners are shipping companies that serve a large share of the world market for parcel tankers—seagoing vessels with compartments that are separately chartered to customers wishing to ship liquids in small quantities. One of those customers is AnimalFeeds International Corp. (hereinafter AnimalFeeds), which supplies raw ingredients, such as fish oil, to animal-feed producers around the world. AnimalFeeds ships its goods pursuant to a standard contract known in the maritime trade as a charter party. Numerous charter parties are in regular use, and the charter party that AnimalFeeds uses is known as the “Vegoilvoy” charter party. Petitioners assert, without contradiction, that charterers like AnimalFeeds, or their agents—not the shipowners—typically select the particular charter party that governs their shipments.
…
II
A
Petitioners contend that the decision of the arbitration panel must be vacated, but in order to obtain that relief, they must clear a high hurdle. It is not enough for petitioners to show that the panel committed an error—or even a serious error. See Eastern Associated Coal Corp. v. Mine Workers, 531 U.S. 57, 62. “It is only when [an] arbitrator strays from interpretation and application of the agreement and effectively ‘dispense[s] his own brand of industrial justice’ that his decision may be unenforceable.” Major League Baseball Players Assn. v. Garvey, 532 U.S. 504, 509 (2001) (per curiam) (quoting Steelworkers v. Enterprise Wheel & Car Corp., 363 U.S. 593, 597 (1960)). In that situation, an arbitration decision may be vacated under §10(a)(4) of the FAA on the ground that the arbitrator “exceeded [his] powers,” for the task of an arbitrator is to interpret and enforce a contract, not to make public policy. In this case, we must conclude that what the arbitration panel did was simply to impose its own view of sound policy regarding class arbitration.3
B
1
In its memorandum of law filed in the arbitration proceedings, AnimalFeeds made three arguments in support of construing the arbitration clause to permit class arbitration:
     The parties’ arbitration clause should be construed to allow class arbitration because (a) the clause is silent on the issue of class treatment and, without express prohibition, class arbitration is permitted under Bazzle; (b) the clause should be construed to permit class arbitration as a matter of public policy; and (c) the clause would be unconscionable and unenforceable if it forbade class arbitration.
The arbitrators expressly rejected AnimalFeeds’ first argument and said nothing about the third. Instead, the panel appears to have rested its decision on AnimalFeeds’ public policy argument. Because the parties agreed their agreement was “silent” in the sense that they had not reached any agreement on the issue of class arbitration, the arbitrators’ proper task was to identify the rule of law that governs in that situation. Had they engaged in that undertaking, they presumably would have looked either to the FAA itself or to one of the two bodies of law that the parties claimed were governing, i.e., either federal maritime law or New York law. But the panel did not consider whether the FAA provides the rule of decision in such a situation; nor did the panel attempt to determine what rule would govern under either maritime or New York law in the case of a “silent” contract. Instead, the panel based its decision on post-Bazzle arbitral decisions that “construed a wide variety of clauses in a wide variety of settings as allowing for class arbitration.” The panel did not mention whether any of these decisions were based on a rule derived from the FAA or on maritime or New York law.
Rather than inquiring whether the FAA, maritime law, or New York law contains a “default rule” under which an arbitration clause is construed as allowing class arbitration in the absence of express consent, the panel proceeded as if it had the authority of a common-law court to develop what it viewed as the best rule to be applied in such a situation. Perceiving a post-Bazzle consensus among arbitrators that class arbitration is beneficial in “a wide variety of settings,” the panel considered only whether there was any good reason not to follow that consensus in this case. Accordingly, finding no convincing ground for departing from the post-Bazzle arbitral consensus, the panel held that class arbitration was permitted in this case. The conclusion is inescapable that the panel simply imposed its own conception of sound policy.…
III
A
The arbitration panel thought that Bazzle “controlled” the “resolution” of the question whether the Vegoilvoy charter party “permit[s] this arbitration to proceed on behalf of a class,” but that understanding was incorrect.
…
When Bazzle [casebook at p. 321] reached this Court, no single rationale commanded a majority. The opinions of the Justices who joined the judgment—that is, the plurality opinion and Justice Stevens’ opinion—collectively addressed three separate questions. The first was which decision maker (court or arbitrator) should decide whether the contracts in question were “silent” on the issue of class arbitration. The second was what standard the appropriate decision maker should apply in determining whether a contract allows class arbitration. (For example, does the FAA entirely preclude class arbitration? Does the FAA permit class arbitration only under limited circumstances, such as when the contract expressly so provides? Or is this question left entirely to state law?) The final question was whether, under whatever standard is appropriate, class arbitration had been properly ordered in the case at hand.
The plurality opinion decided only the first question, concluding that the arbitrator and not a court should decide whether the contracts were indeed “silent” on the issue of class arbitration. The plurality noted that, “[i]n certain limited circumstances,” involving “gateway matters, such as whether the parties have a valid arbitration agreement at all or whether a concededly binding arbitration clause applies to a certain type of controversy,” it is assumed “that the parties intended courts, not arbitrators,” to make the decision. 539 U.S., at 452. But the plurality opined that the question whether a contract with an arbitration clause forbids class arbitration “does not fall into this narrow exception.” Ibid. The plurality therefore concluded that the decision of the State Supreme Court should be vacated and that the case should be remanded for a decision by the arbitrator on the question whether the contracts were indeed “silent.” The plurality did not decide either the second or the third question noted above.
Justice Stevens concurred in the judgment vacating and remanding because otherwise there would have been “no controlling judgment of the Court,” but he did not endorse the plurality’s rationale. Id., at 455 (opinion concurring in judgment and dissenting in part). He did not take a definitive position on the first question, stating only that “[a]rguably the interpretation of the parties’ agreement should have been made in the first instance by the arbitrator.” Ibid. (emphasis added). But because he did not believe that Green Tree had raised the question of the appropriate decision maker, he preferred not to reach that question and, instead, would have affirmed the decision of the State Supreme Court on the ground that “the decision to conduct a class-action arbitration was correct as a matter of law.” Ibid. Accordingly, his analysis bypassed the first question noted above and rested instead on his resolution of the second and third questions. Thus, Bazzle did not yield a majority decision on any of the three questions.
B
Unfortunately, the opinions in Bazzle appear to have baffled the parties in this case at the time of the arbitration proceeding. For one thing, the parties appear to have believed that the judgment in Bazzle requires an arbitrator, not a court, to decide whether a contract permits class arbitration. In fact, however, only the plurality decided that question. But we need not revisit that question here because the parties’ supplemental agreement expressly assigned this issue to the arbitration panel, and no party argues that this assignment was impermissible.
Unfortunately, however, both the parties and the arbitration panel seem to have misunderstood Bazzle in another respect, namely, that it established the standard to be applied by a decision maker in determining whether a contract may permissibly be interpreted to allow class arbitration. The arbitration panel began its discussion by stating that the parties “differ regarding the rule of interpretation to be gleaned from [the Bazzle] decision.” The panel continued:
     Claimants argue that Bazzle requires clear language that forbids class arbitration in order to bar a class action. The Panel, however, agrees with Respondents that the test is a more general one—arbitrators must look to the language of the parties’ agreement to ascertain the parties’ intention whether they intended to permit or to preclude class action.
As we have explained, however, Bazzle did not establish the rule to be applied in deciding whether class arbitration is permitted. The decision in Bazzle left that question open, and we turn to it now.
IV
While the interpretation of an arbitration agreement is generally a matter of state law, the FAA imposes certain rules of fundamental importance, including the basic precept that arbitration “is a matter of consent, not coercion[.]”
…
B
From these principles [a court must give effect to parties’ intent when construing an arbitration clause], it follows that a party may not be compelled under the FAA to submit to class arbitration unless there is a contractual basis for concluding that the party agreed to do so. In this case, however, the arbitration panel imposed class arbitration even though the parties concurred that they had reached “no agreement” on that issue. The critical point, in the view of the arbitration panel, was that petitioners did not “establish that the parties to the charter agreements intended to preclude class arbitration.” Even though the parties are sophisticated business entities, even though there is no tradition of class arbitration under maritime law, and even though AnimalFeeds does not dispute that it is customary for the shipper to choose the charter party that is used for a particular shipment, the panel regarded the agreement’s silence on the question of class arbitration as dispositive. The panel’s conclusion is fundamentally at war with the foundational FAA principle that arbitration is a matter of consent.
…
An implicit agreement to authorize class-action arbitration … is not a term that the arbitrator may infer solely from the fact of the parties’ agreement to arbitrate. This is so because class-action arbitration changes the nature of arbitration to such a degree that it cannot be presumed the parties consented to it by simply agreeing to submit their disputes to an arbitrator. In bilateral arbitration, parties forgo the procedural rigor and appellate review of the courts in order to realize the benefits of private dispute resolution: lower costs, greater efficiency and speed, and the ability to choose expert adjudicators to resolve specialized disputes.… But the relative benefits of class-action arbitration are much less assured, giving reason to doubt the parties’ mutual consent to resolve disputes through class-wide arbitration. [Cf. First Options, casebook p. 349.]
Consider just some of the fundamental changes brought about by the shift from bilateral arbitration to class-action arbitration. An arbitrator chosen according to an agreed-upon procedure no longer resolves a single dispute between the parties to a single agreement, but instead resolves many disputes between hundreds or perhaps even thousands of parties. (“[W]e believe domestic class members could be in the hundreds” and that “[t]here could be class members that ship to and from the U.S. who are not domestic who we think would be covered”). Under the Class Rules, “the presumption of privacy and confidentiality” that applies in many bilateral arbitrations “shall not apply in class arbitrations,” thus potentially frustrating the parties’ assumptions when they agreed to arbitrate. The arbitrator’s award no longer purports to bind just the parties to a single arbitration agreement, but adjudicates the rights of absent parties as well. And the commercial stakes of class-action arbitration are comparable to those of class-action litigation, even though the scope of judicial review is much more limited, see Hall Street, 552 U.S., at 588. We think that the differences between bilateral and class-action arbitration are too great for arbitrators to presume, consistent with their limited powers under the FAA, that the parties’ mere silence on the issue of class-action arbitration constitutes consent to resolve their disputes in class proceedings.10
The dissent minimizes these crucial differences by characterizing the question before the arbitrators as being merely what “procedural mode” was available to present AnimalFeeds’ claims. If the question were that simple, there would be no need to consider the parties’ intent with respect to class arbitration. But the FAA requires more. Contrary to the dissent, but consistent with our precedents emphasizing the consensual basis of arbitration, we see the question as being whether the parties agreed to authorize class arbitration. Here, where the parties stipulated that there was “no agreement” on this question, it follows that the parties cannot be compelled to submit their dispute to class arbitration.
V
For these reasons, the judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.
JUSTICE GINSBURG, with whom JUSTICE STEVENS and JUSTICE BREYER join, dissenting.
…
IV
A
For arbitrators to consider whether a claim should proceed on a class basis, the Court apparently demands contractual language one can read as affirmatively authorizing class arbitration. The breadth of the arbitration clause, and the absence of any provision waiving or banning class proceedings will not do.
B
… Mindful that disallowance of class proceedings severely shrinks the dimensions of the case or controversy a claimant can mount, I note some stopping points in the Court’s decision.
First, the Court does not insist on express consent to class arbitration. Class arbitration may be ordered if “there is a contractual basis for concluding that the part[ies] agreed” “to submit to class arbitration.” Second, by observing that “the parties [here] are sophisticated business entities,” and “that it is customary for the shipper to choose the charter party that is used for a particular shipment,” the Court apparently spares from its affirmative-authorization requirement contracts of adhesion presented on a take-it-or-leave-it basis. While these qualifications limit the scope of the Court’s decision, I remain persuaded that the arbitrators’ judgment should not have been disturbed.
The question properly before the Court is not whether the arbitrators’ ruling was erroneous, but whether the arbitrators “exceeded their powers.” §10(a)(4). The arbitrators decided a threshold issue, explicitly committed to them, about the procedural mode available for presentation of AnimalFeeds’ antitrust claims.… The arbitrators here not merely “arguably,” but certainly, “constru[ed] … the contract” with fidelity to their commission. This Court, therefore, may not disturb the arbitrators’ judgment, even if convinced that “serious error” infected the panel’s award.
    Questions
7.11    In Stolt-Nielsen (2010), the parties informed the arbitrators that their agreement was “silent” because they had not reached any agreement on the issue of class arbitration. As a result, in its opinion, the Court stated that “the arbitrators’ proper task was to identify the rule of law that governs in that situation” and apply it to determine whether class arbitration should go forward. Does the parties’ agreement that there was no agreement on the issue of class arbitration narrow this ruling so that it may not apply to the majority of arbitration agreements that do not address class arbitration? Will an arbitrator have to determine in every case whether the parties agreed that their agreement did not address class arbitration?
7.12    In Stolt-Nielsen, the Court held that the arbitrators exceeded the scope of their powers under §10(a)(4) when they ordered the parties to proceed to class arbitration. According to the Court, class arbitration alters arbitration so significantly that arbitrators cannot presume that parties consented to the process simply because they agreed to arbitrate all disputes. As you will see later in the chapter, it is unusual for the Supreme Court, or any court, to review the decisions of arbitrators as long as the arbitrators are interpreting the contract. Was it appropriate for the arbitrators to interpret a silent arbitration agreement to permit class arbitration? Do you think that the Court intended to send a signal that more (rather than less) judicial review of arbitration awards is appropriate? What impact do you think this decision will have on consumer arbitration agreements, if any? Following Stolt-Nielsen, could a party challenge an arbitration clause that precludes class actions as unconscionable? The Court addressed this question in the following case.
    AT&T MOBILITY LLC v. CONCEPCION

    131 S. Ct. 1740 (2011)
I
[In February 2002, the Concepcions agreed to purchase two cellular telephones from AT&T Mobility LLC (AT&T). Included in the contract with AT&T was an arbitration agreement that prohibited the parties from bringing a class proceeding. The arbitration agreement also applied AAA procedural rules, gave the consumer the option to bring his claim in small claims court in lieu of arbitration, permitted the arbitrator to award the full remedies that would have been available to the consumer in court, and offered the consumer a $7,500 minimum recovery if the arbitral award exceeded AT&T’s last settlement offer. The Concepcions ultimately became part of a consumer class action brought in California, contending that AT&T engaged in fraud when it offered a “free” phone to all customers who signed up for their service but then charged each consumer substantial sales tax ($30.22 for two phones to the named plaintiffs). After the plaintiffs filed their claim in federal court, AT&T moved for arbitration. The federal district court, relying on California unconscionability law, held that the contract’s prohibition on class actions was unenforceable.]
 
JUSTICE SCALIA delivered the opinion of the Court.
II
… The final phrase of [FAA] §2 … permits arbitration agreements to be declared unenforceable “upon such grounds as exist at law or in equity for the revocation of any contract.” This saving clause permits agreements to arbitrate to be invalidated by “generally applicable contract defenses, such as fraud, duress, or unconscionability,” but not by defenses that apply only to arbitration or that derive their meaning from the fact that an agreement to arbitrate is at issue. The question in this case is whether §2 preempts California’s rule classifying most collective-arbitration waivers in consumer contracts as unconscionable. We refer to this rule as the Discover Bank rule.
Under California law, courts may refuse to enforce any contract found “to have been unconscionable at the time it was made,” or may “limit the application of any unconscionable clause.” Cal. Civ. Code Ann. §1670.5(a) (West 1985). A finding of unconscionability requires “a ‘procedural’ and a ‘substantive’ element, the former focusing on ‘oppression’ or ‘surprise’ due to unequal bargaining power, the latter on ‘overly harsh’ or ‘one-sided’ results.”
In Discover Bank, the California Supreme Court applied this framework to class-action waivers in arbitration agreements and held as follows:
     “[W]hen the waiver is found in a consumer contract of adhesion in a setting in which disputes between the contracting parties predictably involve small amounts of damages, and when it is alleged that the party with the superior bargaining power has carried out a scheme to deliberately cheat large numbers of consumers out of individually small sums of money, then … the waiver becomes in practice the exemption of the party ‘from responsibility for [its] own fraud, or willful injury to the person or property of another.’ Under these circumstances, such waivers are unconscionable under California law and should not be enforced.” (Discover Bank v. Superior Court, 36 Cal. 4th 148, 162 (2005).)
California courts have frequently applied this rule to find arbitration agreements unconscionable.
III
A
The Concepcions argue that the Discover Bank rule, given its origins in California’s unconscionability doctrine and California’s policy against exculpation, is a ground that “exist[s] at law or in equity for the revocation of any contract” under FAA §2. Moreover, they argue that even if we construe the Discover Bank rule as a prohibition on collective-action waivers rather than simply an application of unconscionability, the rule would still be applicable to all dispute-resolution contracts, since California prohibits waivers of class litigation as well.
When state law prohibits outright the arbitration of a particular type of claim, the analysis is straightforward: The conflicting rule is displaced by the FAA. (Preston at 353 [casebook at p. 319].) But the inquiry becomes more complex when a doctrine normally thought to be generally applicable, such as duress or, as relevant here, unconscionability, is alleged to have been applied in a fashion that disfavors arbitration.
…
An obvious illustration of this point would be a case finding unconscionable or unenforceable as against public policy consumer arbitration agreements that fail to provide for judicially monitored discovery. The rationalizations for such a holding are neither difficult to imagine nor different in kind from those articulated in Discover Bank. A court might reason that no consumer would knowingly waive his right to full discovery, as this would enable companies to hide their wrongdoing. Or the court might simply say that such agreements are exculpatory—restricting discovery would be of greater benefit to the company than the consumer, since the former is more likely to be sued than to sue. And, the reasoning would continue, because such a rule applies the general principle of unconscionability or public-policy disapproval of exculpatory agreements, it is applicable to “any” contract and thus preserved by §2 of the FAA. In practice, of course, the rule would have a disproportionate impact on arbitration agreements; but it would presumably apply to contracts purporting to restrict discovery in litigation as well.
Other examples are easy to imagine. The same argument might apply to a rule classifying as unconscionable arbitration agreements that fail to abide by the Federal Rules of Evidence, or that disallow an ultimate disposition by a jury (perhaps termed “a panel of twelve lay arbitrators” to help avoid preemption).
…
The Concepcions suggest that all this is just a parade of horribles, and no genuine worry. “Rules aimed at destroying arbitration” or “demanding procedures incompatible with arbitration,” they concede, “would be preempted by the FAA because they cannot sensibly be reconciled with Section 2.” The “grounds” available under §2’s saving clause, they admit, “should not be construed to include a State’s mere preference for procedures that are incompatible with arbitration and ‘would wholly eviscerate arbitration agreements.’”
We largely agree. Although §2’s saving clause preserves generally applicable contract defenses, nothing in it suggests an intent to preserve state-law rules that stand as an obstacle to the accomplishment of the FAA’s objectives.
…
We differ with the Concepcions only in the application of this analysis to the matter before us. We do not agree that rules requiring judicially monitored discovery or adherence to the Federal Rules of Evidence are “a far cry from this case.” The overarching purpose of the FAA, evident in the text of §§2, 3, and 4, is to ensure the enforcement of arbitration agreements according to their terms so as to facilitate streamlined proceedings. Requiring the availability of classwide arbitration interferes with fundamental attributes of arbitration and thus creates a scheme inconsistent with the FAA.
B
…
California’s Discover Bank rule … interferes with arbitration. Although the rule does not require classwide arbitration, it allows any party to a consumer contract to demand it ex post. The rule is limited to adhesion contracts, Discover Bank, at 162-163, but the times in which consumer contracts were anything other than adhesive are long past. Carbajal v. H & R Block Tax Servs., Inc., 372 F.3d 903, 906 (7th Cir. 2004). The rule also requires that damages be predictably small, and that the consumer allege a scheme to cheat consumers. Discover Bank, at 162-163. The former requirement, however, is toothless and malleable (the Ninth Circuit has held that damages of $4,000 are sufficiently small, see Oestreicher v. Alienware Corp., 322 Fed. Appx. 489, 492 (2009) (unpublished), and the latter has no limiting effect, as all that is required is an allegation. Consumers remain free to bring and resolve their disputes on a bilateral basis under Discover Bank, and some may well do so; but there is little incentive for lawyers to arbitrate on behalf of individuals when they may do so for a class and reap far higher fees in the process. And faced with inevitable class arbitration, companies would have less incentive to continue resolving potentially duplicative claims on an individual basis.
Although we have had little occasion to examine classwide arbitration, our decision in Stolt-Nielsen is instructive. In that case we held that an arbitration panel exceeded its power under §10(a)(4) of the FAA by imposing class procedures based on policy judgments rather than the arbitration agreement itself or some background principle of contract law that would affect its interpretation. (Stolt-Nielsen, supra, at 1773-76). We then held that the agreement at issue, which was silent on the question of class procedures, could not be interpreted to allow them because the “changes brought about by the shift from bilateral arbitration to class-action arbitration” are “fundamental.” (Id. at 1776). This is obvious as a structural matter: Classwide arbitration includes absent parties, necessitating additional and different procedures and involving higher stakes. Confidentiality becomes more difficult. And while it is theoretically possible to select an arbitrator with some expertise relevant to the class-certification question, arbitrators are not generally knowledgeable in the often-dominant procedural aspects of certification, such as the protection of absent parties. The conclusion follows that class arbitration, to the extent it is manufactured by Discover Bank rather than consensual, is inconsistent with the FAA.
First, the switch from bilateral to class arbitration sacrifices the principal advantage of arbitration—its informality—and makes the process slower, more costly, and more likely to generate procedural morass than final judgment. “In bilateral arbitration, parties forgo the procedural rigor and appellate review of the courts in order to realize the benefits of private dispute resolution: lower costs, greater efficiency and speed, and the ability to choose expert adjudicators to resolve specialized disputes.” (Id. at 1775). But before an arbitrator may decide the merits of a claim in classwide procedures, he must first decide, for example, whether the class itself may be certified, whether the named parties are sufficiently representative and typical, and how discovery for the class should be conducted. A cursory comparison of bilateral and class arbitration illustrates the difference. According to the American Arbitration Association (AAA), the average consumer arbitration between January and August 2007 resulted in a disposition on the merits in six months, four months if the arbitration was conducted by documents only. AAA, Analysis of the AAA’s Consumer Arbitration Caseload, online at http://www.adr.org/si.asp?id=5027 (all Internet materials as visited Apr. 25, 2011, and available in Clerk of Court’s case file). As of September 2009, the AAA had opened 283 class arbitrations. Of those, 121 remained active, and 162 had been settled, withdrawn, or dismissed. Not a single one, however, had resulted in a final award on the merits. For those cases that were no longer active, the median time from filing to settlement, withdrawal, or dismissal—not judgment on the merits—was 583 days, and the mean was 630 days. Id. at 24.
Second, class arbitration requires procedural formality. The AAA’s rules governing class arbitrations mimic the Federal Rules of Civil Procedure for class litigation. Compare AAA, Supplementary Rules for Class Arbitrations (effective Oct. 8, 2003), online at http://www.adr.org/sp.asp? id=21936, with Fed. Rule Civ. Proc. 23. And while parties can alter those procedures by contract, an alternative is not obvious. If procedures are too informal, absent class members would not be bound by the arbitration. For a class-action money judgment to bind absentees in litigation, class representatives must at all times adequately represent absent class members, and absent members must be afforded notice, an opportunity to be heard, and a right to opt out of the class. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-812 (1985). At least this amount of process would presumably be required for absent parties to be bound by the results of arbitration.
We find it unlikely that in passing the FAA Congress meant to leave the disposition of these procedural requirements to an arbitrator. Indeed, class arbitration was not even envisioned by Congress when it passed the FAA in 1925; as the California Supreme Court admitted in Discover Bank, class arbitration is a “relatively recent development.” (Discover Bank at 163). And it is at the very least odd to think that an arbitrator would be entrusted with ensuring that third parties’ due process rights are satisfied.
Third, class arbitration greatly increases risks to defendants. Informal procedures do of course have a cost: The absence of multilayered review makes it more likely that errors will go uncorrected. Defendants are willing to accept the costs of these errors in arbitration, since their impact is limited to the size of individual disputes, and presumably outweighed by savings from avoiding the courts. But when damages allegedly owed to tens of thousands of potential claimants are aggregated and decided at once, the risk of an error will often become unacceptable. Faced with even a small chance of a devastating loss, defendants will be pressured into settling questionable claims.
…
Arbitration is poorly suited to the higher stakes of class litigation. In litigation, a defendant may appeal a certification decision on an interlocutory basis and, if unsuccessful, may appeal from a final judgment as well. Questions of law are reviewed de novo and questions of fact for clear error. In contrast, 9 U.S.C. §10 allows a court to vacate an arbitral award only where the award “was procured by corruption, fraud, or undue means”; “there was evident partiality or corruption in the arbitrators”; “the arbitrators were guilty of misconduct in refusing to postpone the hearing … or in refusing to hear evidence pertinent and material to the controversy[,] or of any other misbehavior by which the rights of any party have been prejudiced”; or if the “arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award … was not made.” The AAA rules do authorize judicial review of certification decisions, but this review is unlikely to have much effect given these limitations; review under §10 focuses on misconduct rather than mistake. And parties may not contractually expand the grounds or nature of judicial review. (Hall Street Assocs., at 578 [casebook at p. 400].) We find it hard to believe that defendants would bet the company with no effective means of review, and even harder to believe that Congress would have intended to allow state courts to force such a decision.
The Concepcions contend that because parties may and sometimes do agree to aggregation, class procedures are not necessarily incompatible with arbitration. But the same could be said about procedures that the Concepcions admit States may not superimpose on arbitration: Parties could agree to arbitrate pursuant to the Federal Rules of Civil Procedure, or pursuant to a discovery process rivaling that in litigation. Arbitration is a matter of contract, and the FAA requires courts to honor parties’ expectations. (Rent-A-Center [casebook at p. 353]). But what the parties in the aforementioned examples would have agreed to is not arbitration as envisioned by the FAA, lacks its benefits, and therefore may not be required by state law.
The dissent claims that class proceedings are necessary to prosecute small-dollar claims that might otherwise slip through the legal system. But States cannot require a procedure that is inconsistent with the FAA, even if it is desirable for unrelated reasons. Moreover, the claim here was most unlikely to go unresolved. As noted earlier, the arbitration agreement provides that AT&T will pay claimants a minimum of $7,500 and twice their attorney’s fees if they obtain an arbitration award greater than AT&T’s last settlement offer. The District Court found this scheme sufficient to provide incentive for the individual prosecution of meritorious claims that are not immediately settled, and the Ninth Circuit admitted that aggrieved customers who filed claims would be “essentially guarantee[d]” to be made whole, 584 F.3d, at 856, n. 9. Indeed, the District Court concluded that the Concepcions were better off under their arbitration agreement with AT&T than they would have been as participants in a class action, which “could take months, if not years, and which may merely yield an opportunity to submit a claim for recovery of a small percentage of a few dollars.” Laster, 2008 WL 5216255, at *12.
…
Because it “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress,” Hines v. Davidowitz, 312 U.S. 52, 67 (1941), California’s Discover Bank rule is preempted by the FAA. The judgment of the Ninth Circuit is reversed, and the case is remanded for further proceedings consistent with this opinion.
[Justice Thomas concurred on the ground that application of the Discover Bank rule would result in a court finding unconscionable as against public policy an arbitration agreement. Thomas’s interpretation of FAA §2 permits unconscionability challenges only at the formation stage of a contract. Under this theory, a state public policy challenge to an arbitration agreement, because it is not a challenge to contract formation, would be preempted.]
 
JUSTICE BREYER, with whom JUSTICE GINSBURG, JUSTICE SOTOMAYOR, and JUSTICE KAGAN join, dissenting.
[The dissent first stated that the Discover Bank rule applied equally to contracts containing class action litigation and class arbitration waivers and, thus, it “falls directly within the scope of the Act’s exception permitting courts to refuse to enforce arbitration agreements on grounds that exist ‘for the revocation of any contract.’” Moreover, the dissenters opined that the rule is consistent with the FAA’s primary objective, to ensure judicial enforcement of arbitration agreements. The dissent emphasized that arbitration’s procedural advantages are important but that the guarantee of their existence is not as important as ensuring enforceability generally. With that background, the dissent suggested thinking twice before invalidating a state law that ensures enforceability of arbitration agreements on the same basis as any other agreement.]
III
The majority’s contrary view (that Discover Bank stands as an “obstacle” to the accomplishment of the federal law’s objective), rests primarily upon its claims that the Discover Bank rule increases the complexity of arbitration procedures, thereby discouraging parties from entering into arbitration agreements, and to that extent discriminating in practice against arbitration. These claims are not well founded.
For one thing, a state rule of law that would sometimes set aside as unconscionable a contract term that forbids class arbitration is not (as the majority claims) like a rule that would require “ultimate disposition by a jury” or “judicially monitored discovery” or use of “the Federal Rules of Evidence.” Unlike the majority’s examples, class arbitration is consistent with the use of arbitration. It is a form of arbitration that is well known in California and followed elsewhere. And unlike the majority’s examples, the Discover Bank rule imposes equivalent limitations on litigation; hence it cannot fairly be characterized as a targeted attack on arbitration.
Where does the majority get its contrary idea—that individual, rather than class, arbitration is a “fundamental attribut[e]” of arbitration? The majority does not explain. And it is unlikely to be able to trace its present view to the history of the arbitration statute itself.
When Congress enacted the Act, arbitration procedures had not yet been fully developed. Insofar as Congress considered detailed forms of arbitration at all, it may well have thought that arbitration would be used primarily where merchants sought to resolve disputes of fact, not law, under the customs of their industries, where the parties possessed roughly equivalent bargaining power. This last mentioned feature of the history—roughly equivalent bargaining power—suggests, if anything, that California’s statute is consistent with, and indeed may help to further, the objectives that Congress had in mind.
Regardless, if neither the history nor present practice suggests that class arbitration is fundamentally incompatible with arbitration itself, then on what basis can the majority hold California’s law pre-empted?
For another thing, the majority’s argument that the Discover Bank rule will discourage arbitration rests critically upon the wrong comparison. The majority compares the complexity of class arbitration with that of bilateral arbitration. And it finds the former more complex. But, if incentives are at issue, the relevant comparison is not “arbitration with arbitration” but a comparison between class arbitration and judicial class actions. After all, in respect to the relevant set of contracts, the Discover Bank rule similarly and equally sets aside clauses that forbid class procedures—whether arbitration procedures or ordinary judicial procedures are at issue.
Why would a typical defendant (say, a business) prefer a judicial class action to class arbitration? AAA statistics “suggest that class arbitration proceedings take more time than the average commercial arbitration, but may take less time than the average class action in court.” AAA Amicus Brief 24. Data from California courts confirm that class arbitrations can take considerably less time than in-court proceedings in which class certification is sought. Compare ante, at 14 (providing statistics for class arbitration), with Judicial Council of California, Administrative Office of the Courts, Class Certification in California: Second Interim Report from the Study of California Class Action Litigation 18 (2010) (providing statistics for class-action litigation in California courts). And a single class proceeding is surely more efficient than thousands of separate proceedings for identical claims. Thus, if speedy resolution of disputes were all that mattered, then the Discover Bank rule would reinforce, not obstruct, that objective of the Act.
The majority’s related claim that the Discover Bank rule will discourage the use of arbitration because “[a]rbitration is poorly suited to … higher stakes” lacks empirical support. Indeed, the majority provides no convincing reason to believe that parties are unwilling to submit high-stake disputes to arbitration.
…
Further, even though contract defenses, e.g., duress and unconscionability, slow down the dispute resolution process, federal arbitration law normally leaves such matters to the States. A provision in a contract of adhesion (for example, requiring a consumer to decide very quickly whether to pursue a claim) might increase the speed and efficiency of arbitrating a dispute, but the State can forbid it. The Discover Bank rule amounts to a variation on this theme. California is free to define unconscionability as it sees fit, and its common law is of no federal concern so long as the State does not adopt a special rule that disfavors arbitration.
Because California applies the same legal principles to address the unconscionability of class arbitration waivers as it does to address the unconscionability of any other contractual provision, the merits of class proceedings should not factor into our decision. If California had applied its law of duress to void an arbitration agreement, would it matter if the procedures in the coerced agreement were efficient?
Regardless, the majority highlights the disadvantages of class arbitrations, as it sees them. But class proceedings have countervailing advantages. In general agreements that forbid the consolidation of claims can lead small-dollar claimants to abandon their claims rather than to litigate. I suspect that it is true even here, for as the Court of Appeals recognized, AT&T can avoid the $7,500 payout (the payout that supposedly makes the Concepcions’ arbitration worthwhile) simply by paying the claim’s face value, such that “the maximum gain to a customer for the hassle of arbitrating a $30.22 dispute is still just $30.22.” Laster v. AT&T Mobility LLC, 584 F.3d 849, 855, 856 (9th Cir. 2009).
What rational lawyer would have signed on to represent the Concepcions in litigation for the possibility of fees stemming from a $30.22 claim? See, e.g., Carnegie v. Household Int’l, Inc., 376 F.3d 656, 661 (C.A.7 2004) (“The realistic alternative to a class action is not 17 million individual suits, but zero individual suits, as only a lunatic or a fanatic sues for $30”). In California’s perfectly rational view, nonclass arbitration over such sums will also sometimes have the effect of depriving claimants of their claims (say, for example, where claiming the $30.22 were to involve filling out many forms that require technical legal knowledge or waiting at great length while a call is placed on hold). Discover Bank sets forth circumstances in which the California courts believe that the terms of consumer contracts can be manipulated to insulate an agreement’s author from liability for its own frauds by “deliberately cheat[ing] large numbers of consumers out of individually small sums of money.” 36 Cal. 4th, at 162-163, 30 Cal. Rptr. 3d 76, 113 P.3d, at 1110. Why is this kind of decision—weighing the pros and cons of all class proceedings alike—not California’s to make?
… These cases do not concern the merits and demerits of class actions; they concern equal treatment of arbitration contracts and other contracts. Since it is the latter question that is at issue here, I am not surprised that the majority can find no meaningful precedent supporting its decision.…
    Questions
7.13    Shortly after the Court’s decision in Concepcion (2011), the National Labor Relations Board held that an employer violated §7 of the National Labor Relations Act (NLRA), which protects the right of employees “to engage in … concerted activities for the purposes of collective bargaining or other mutual aid or protection” when it required employees, as a condition of employment, to sign an agreement pursuant to which they were effectively barred from instituting class actions in arbitration or in court. D.R. Horton, 357 NLRB No. 184 (Jan. 3, 2012). The Board rejected the argument that its holding was in conflict with the FAA, pointing out that the purpose of the FAA was to require that agreements to arbitrate be treated no differently from other contracts, and that the NLRA barred all agreements that interfered with employees’ rights to engage in collective action, not solely agreements to refrain from instituting class actions in arbitration.
The Board stated that its decision was not inconsistent with Gilmer, in which the Supreme Court held that an employer may require employees to present their statutory claims solely in arbitration:
     The question presented in this case is not whether employees can effectively vindicate their statutory rights … in an arbitral forum. Rather the issue here is whether the … categorical prohibition of joint, class, or collective federal or state or employment law claims in any forum directly violates the substantive rights vested in employees by Section 7 of the NLRA. Gilmer addresses neither Section 7 nor the validity of a class action waiver.
Finally, the Board pointed out that it was not precluding all employer-imposed agreements barring class arbitration:
     [W]e hold only that employers may not compel employees to waive their NLRA right to collectively pursue litigation of employment claims in all forums, arbitral and judicial. So long as the employer leaves open a judicial forum for class and collective claims, employees’ NLRA rights are preserved without requiring the availability of classwide arbitration.
Do you think the Supreme Court would agree with the Board’s statement that requiring an arbitration agreement to yield to the NLRA is treating it no worse than any other private contract because a contract prohibiting litigation class waivers would also be invalid? How will employers react to the Board’s decision? Will they amend arbitration agreements to require employees to arbitrate individual claims but permitting them to bring class or collective claims in court?
While three members of the Board were listed as having considered D.R. Horton, only two members of the Board signed the Board’s decision. The third member neither concurred nor dissented. The Board typically has five members. What, if any, impact will that have on the persuasiveness or legality of the Board’s decision? See New Process Steel, L.P. v. NLRB, 560 U.S. _____ (2010).
7.14    Another possible challenge to an arbitration clause containing a class action waiver may come in a case where the arbitration clause is less consumer-friendly than the one in Concepcion. Would the Supreme Court maintain in such a case that the FAA preempts a state law declaring a class action waiver unconscionable? Following Concepcion, what consumer-friendly features might a business insert in its arbitration clause to ensure that the Court sustains a waiver of class actions? Finally, would it have made a difference in Concepcion if the plaintiffs had filed their case in state court rather than federal court?
Subsequent to Concepcion, the Second Circuit held that if a claimant could establish that he could not vindicate his statutory rights if required to participate in a bilateral arbitration because of the costs of bringing the claim as an individual and the arbitration clause to which he was a signatory precluded class processes, that clause could be unconscionable. In re American Express Merchants’ Litigation, 06-1871 (2d Cir. Feb. 1, 2012) (explaining that the unconscionability determination must be made on a case-by-case basis).
    2. The Revised Uniform Arbitration Act
In 2000, the National Conference of Commissioners on Uniform State Laws (NCCUSL), in an attempt to bridge the gap in arbitral fairness without triggering preemption, unanimously adopted major revisions to the Uniform Arbitration Act (UAA), the first such revisions since the Act was promulgated in 1955. The UAA had been the law in 49 jurisdictions. Already adopted by 14 states and the District of Columbia,* and under consideration by a number of other states, the revisions attempt to address arbitral developments created by an extraordinary increase in the use of arbitration and the resulting legal questions (Heinsz, 2001).
The Revised Uniform Arbitration Act (RUAA) (Appendix D), like the Due Process Protocol (see pp. 372-375) before it, tends to judicialize arbitration by increasing the number and type of procedures that parties to an arbitration must utilize. Admitting that its primary objective is to enhance procedural protections in the arbitral process, the drafters emphasize that many of the RUAA’s provisions are nonwaivable or nonwaivable until a dispute arises to ensure that “fundamental fairness to the parties will be preserved, particularly in those instances where one party may have significantly less bargaining power than another.” (RUAA at i.) Those provisions that cannot be waived until a dispute arises include the right to representation by an attorney at an arbitral proceeding, the right to move the arbitrator to award provisional remedies and interim awards, and the right to move the arbitrator to issue subpoenas for witnesses, records, or to order depositions. (See RUAA §§4, 8, 17(a), 17(c).) The nonwaivable provisions focus on the parties’ ability to waive the court’s participation in the arbitral process. Thus, the nonwaivable provisions include those that prohibit parties from waiving the right to move the court to confirm, vacate, or modify an arbitral award or compel or stay arbitration; the power of the court to award reasonable costs for motions and subsequent judicial proceedings; and arbitrator immunity or the arbitrator’s right not to testify. (Id. at §4(c).)
Concern about preemption issues prompted the RUAA drafters to limit the scope of the Act to the arbitral process itself. (Id. at 14 (“[T]reating arbitration clauses differently from other contractual provisions would raise significant preemption issues under the Federal Arbitration Act.”).) Limitations or restrictions of parties’ ability to enter into an agreement to arbitrate would, in the view of the drafters, be preempted by the FAA. (Id. at ii.) Although the drafters were less clear about the preemptive impact of the FAA on the provisions governing judicial review of arbitral awards, the drafters, in an earlier draft of the RUAA, nevertheless cautiously approached this issue, eschewing the notion that judicial review of an arbitral award could be granted on grounds other than those articulated in FAA §10. (RUAA draft at 47-52 (February 2000).) For further discussion of the question of whether §10’s provisions are default or mandatory rules, see Cole (2000).
The RUAA’s focus on governance of arbitration issues was driven by the drafters’ belief that the FAA is unlikely to preempt state rules focusing on the workings of the arbitral mechanism. (Id. at iii.) Unlike questions regarding the enforceability of the agreement to arbitrate or the question of arbitral award review, Congress, through the FAA, left the arbitral process largely unregulated. The Supreme Court confirmed this theory in Volt Information Sciences, Inc. v. Board of Trustees of the Leland Stanford Junior University, 489 U.S. 468 (1989) (p. 317 supra) (holding that FAA does not preempt state law principles parties select). Thus, the RUAA’s focus on regulating the arbitral process rather than the negotiation of the arbitration agreement makes sense.
    Questions
7.15    Imagine that you are a state legislator in a state considering whether to adopt the RUAA. Constituents have identified the following issues as important: the right to receive punitive damages in arbitration, pursue class actions, obtain attorney’s fees, and seek meaningful judicial review of the arbitrator’s decision. How will you vote on these issues? In light of your knowledge of preemption, how would you draft legislation covering these issues? What about an RUAA provision that prohibited a party from waiving her right to review for manifest disregard of the law, at least until the dispute arises? (For more on judicial review, see pages 396-410.)
7.16    Does the RUAA’s judicialization of the arbitral process provide sufficient protection to consumers and employees compelled by predispute arbitration agreements to arbitrate their statutory claims?
    3. Arbitrability
Courts have long had difficulty determining whether or not a particular claim is arbitrable. According to the Supreme Court, arbitrability addresses whether the parties agreed to arbitrate the merits of a particular claim. While this definition appears straightforward, in fact, courts have been plagued with cases about who decides: (1) whether the parties agreed to arbitrate; (2) whether a particular claim is within the scope of the arbitration clause; and (3) whether the claim is a “procedural arbitrability” claim, in which case an arbitrator hears it, or a “substantive arbitrability” claim, which is for the courts to resolve. To add further complications, the Supreme Court, in 1967, created the “separability” or “severability” doctrine in Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388 U.S. 395 (1967), that permits a court to consider the enforceability of an arbitration clause separately from the remainder of the contract. To understand the current arbitrability jurisprudence, a careful examination of the Court’s analysis in Prima Paint is necessary.
In that case, Prima Paint and Flood & Conklin (F & C) entered into a consulting agreement followed by a contractfor Prima Paint to purchase F & C’s paint business. As part of the agreement, F & C provided Prima Paint with current customer lists and a covenant not to compete with Prima Paint for six years. The contract contained a broad arbitration clause, covering “any controversy or claim arising out of or relating to this agreement.” Shortly after the contract was signed, F & C filed for bankruptcy. As a result, Prima Paint ceased providing F & C with a percentage of receipts from the former F & C customers. When F & C sought to arbitrate the payment dispute, Prima Paint brought suit in federal court for rescission of the consulting agreement on the basis of fraudulent inducement. The Court considered whether the issue of fraud in the inducement should be decided by an arbitrator or a court.
The Court concluded that the arbitration agreement may be separated from the “container contract”—i.e., the agreement for the sale of F & C’s business that contained the arbitration agreement. Under this separability theory, unless challenges to the formation of a container contract are also levied against the arbitration agreement specifically, the formation issues must be arbitrated. According to the Court, FAA §4, which mandates that a federal court will order the parties to arbitrate “upon being satisfied that the making of the agreement for arbitration … is not an issue,” compels this conclusion:
     Under §4, with respect to a matter within the jurisdiction of the federal courts save for the existence of an arbitration clause, the federal court is instructed to order arbitration to proceed once it is satisfied that “the making of the agreement for arbitration or the failure to comply (with the arbitration agreement) is not in issue.” Accordingly, if the claim is fraud in the inducement of the arbitration clause itself—an issue which goes to the “making” of the agreement to arbitrate—the federal court may proceed to adjudicate it. But the statutory language does not permit the federal court to consider claims of fraud in the inducement of the contract generally. Section 4 does not expressly relate to situations like the present in which a stay is sought of a federal action in order that arbitration may proceed. But it is inconceivable that Congress intended the rule to differ depending upon which party to the arbitration agreement first invokes the assistance of a federal court. We hold, therefore, that in passing upon a §3 application for a stay while the parties arbitrate, a federal court may consider only issues relating to the making and performance of the agreement to arbitrate. In so concluding, we not only honor the plain meaning of the statute but also the unmistakably clear congressional purpose that the arbitration procedure, when selected by the parties to a contract, be speedy and not subject to delay and obstruction in the courts.
Does §4 compel the Court’s conclusion that an arbitrator should hear contractual validity challenges to a container contract? Section 4 addresses a federal court’s role in deciding whether or not to order parties to arbitrate. It does not appear to preclude a federal court’s consideration of other issues. Moreover, if a container contract is fraudulently induced, it is probable that every clause within that container contract was fraudulently induced, including the arbitration agreement. Thus, the Court could have held that “the making of the arbitration clause is at issue whenever the making of the agreement containing it is in issue.” Can you imagine a factual scenario in which a party fraudulently induced a container contract but not the arbitration agreement?
    Questions
7.17    Does the separability doctrine’s requirement that arbitrators resolve validity issues seem logical? The dissenters in Prima Paint (1967) did not think so. They found it “fantastic” that arbitrators, who need not be lawyers, will be entrusted to decide the legal issue of a contract’s validity. The dissenters preferred an allocation of responsibility that would allow arbitrators to resolve factual controversies and leave to courts the obligation of making legal determinations regarding validity of the agreement.
7.18    Courts reviewing arbitration agreements often state that the parties’ intent should be controlling. Is the separability doctrine consistent with the parties’ intent? To answer this question, one might consider whether the parties could be said to have “intended” to enter into two separate contracts—a container contract and an arbitration agreement. Case law suggests that a major issue in arbitration is the problem of ensuring that parties signing arbitration agreements knowingly and voluntarily consent to them. Assuming that parties often do not notice the presence of an arbitration agreement within a larger container contract, can the Prima Paint rule possibly be the result the parties intended?
One of the major questions Prima Paint did not address is whether a contract that is voidable (i.e., appears legal on its face although illegal means may have been used to obtain consent), such as the one at issue in Prima Paint, should be treated differently than a contract that is allegedly void (i.e., illegal on its face). The Supreme Court rejected a distinction between void and voidable contracts and affirmed the validity of the separability doctrine in the following case.
    BUCKEYE CHECK CASHING, INC. v. CARDEGNA

    546 U.S. 440 (2006)
JUSTICE SCALIA delivered the opinion of the Court.
We decide whether a court or an arbitrator should consider the claim that a contract containing an arbitration provision is void for illegality.
I
[Cardegna and Reuter entered into agreements with Buckeye to receive cash in exchange for a check in the amount of the cash plus a finance charge. The consumers each signed an agreement that contained an arbitration clause requiring them to arbitrate any disputes arising out of their check-cashing relationship. The consumers brought suit in Florida state court, contending that Buckeye charged usurious interest rates and that the contract was illegal under Florida law. Buckeye moved to compel arbitration. The question for the Florida courts was whether the court or an arbitrator should decide whether a contract containing an arbitration clause is illegal on its face. The Florida Supreme Court refused to send the case to arbitration, reasoning that an arbitrator might “breathe life into a contract that not only violates state law, but also is criminal in nature.”]
II
A
Challenges to the validity of arbitration agreements “upon such grounds as exist at law or in equity for the revocation of any contract” can be divided into two types. One type challenges specifically the validity of the agreement to arbitrate. The other challenges the contract as a whole, either on a ground that directly affects the entire agreement (e.g., the agreement was fraudulently induced), or on the ground that the illegality of one of the contract’s provisions renders the whole contract invalid.1 Respondents’ claim is of this second type. The crux of the complaint is that the contract as a whole (including its arbitration provision) is rendered invalid by the usurious finance charge.
B
Prima Paint and Southland answer the question presented here by establishing three propositions. First, as a matter of substantive federal arbitration law, an arbitration provision is severable from the remainder of the contract. Second, unless the challenge is to the arbitration clause itself, the issue of the contract’s validity is considered by the arbitrator in the first instance. Third, this arbitration law applies in state as well as federal courts.… Applying them to this case, we conclude that because respondents challenge the Agreement, but not specifically its arbitration provisions, those provisions are enforceable apart from the remainder of the contract. The challenge should therefore be considered by an arbitrator, not a court.
In declining to apply Prima Paint’s rule of severability, the Florida Supreme Court relied on the distinction between void and voidable contracts. “Florida public policy and contract law,” it concluded, permit “no severable, or salvageable, parts of a contract found illegal and void under Florida law.” Prima Paint makes this conclusion irrelevant. That case rejected application of state severability rules to the arbitration agreement without discussing whether the challenge at issue would have rendered the contract void or voidable. Indeed, the opinion expressly disclaimed any need to decide what state-law remedy was available.…
C
Respondents assert that Prima Paint’s rule of severability does not apply in state court. They argue that Prima Paint interpreted only §§3 and 4—two of the FAA’s procedural provisions, which appear to apply by their terms only in federal court—but not §2, the only provision that we have applied in state court. This does not accurately describe Prima Paint. Although §4, in particular, had much to do with Prima Paint’s understanding of the rule of severability, this rule ultimately arises out of §2, the FAA’s substantive command that arbitration agreements be treated like all other contracts. The rule of severability establishes how this equal-footing guarantee for “a written [arbitration] provision” is to be implemented. Respondents’ reading of Prima Paint as establishing nothing more than a federal-court rule of procedure also runs contrary to Southland’s understanding of that case. One of the bases for Southland’s application of §2 in state court was precisely Prima Paint’s “reli[ance] for [its] holding on Congress’ broad power to fashion substantive rules under the Commerce Clause.” Southland itself refused to “believe Congress intended to limit the Arbitration Act to disputes subject only to federal-court jurisdiction.”
Respondents point to the language of §2 which renders “valid, irrevocable, and enforceable” “a written provision in” or “an agreement in writing to submit to arbitration an existing controversy arising out of” a “contract.” Since, respondents argue, the only arbitration agreements to which §2 applies are those involving a “contract,” and since an agreement void ab initio under state law is not a “contract,” there is no “written provision” in or “controversy arising out of” a “contract” to which §2 can apply. This argument echoes Justice Black’s dissent in Prima Paint[:] “Sections 2 and 3 of the Act assume the existence of a valid contract. They merely provide for enforcement where such a valid contract exists.” We do not read “contract” so narrowly. The word appears four times in §2. Its last appearance is in the final clause, which allows a challenge to an arbitration provision “upon such grounds as exist at law or in equity for the revocation of any contract.” (Emphasis added.) There can be no doubt that “contract” as used this last time must include contracts that later prove to be void. Otherwise, the grounds for revocation would be limited to those that rendered a contract voidable—which would mean (implausibly) that an arbitration agreement could be challenged as voidable but not as void. Because the sentence’s final use of “contract” so obviously includes putative contracts, we will not read the same word earlier in the same sentence to have a more narrow meaning. We note that neither Prima Paint nor Southland lends support to respondents’ reading; as we have discussed, neither case turned on whether the challenge at issue would render the contract voidable or void.
…
It is true, as respondents assert, that the Prima Paint rule permits a court to enforce an arbitration agreement in a contract that the arbitrator later finds to be void. But it is equally true that respondents’ approach permits a court to deny effect to an arbitration provision in a contract that the court later finds to be perfectly enforceable. Prima Paint resolved this conundrum—and resolved it in favor of the separate enforceability of arbitration provisions. We reaffirm today that, regardless of whether the challenge is brought in federal or state court, a challenge to the validity of the contract as a whole, and not specifically to the arbitration clause, must go to the arbitrator.
The judgment of the Florida Supreme Court is reversed, and the case is remanded for further proceedings not inconsistent with this opinion.
 
JUSTICE ALITO took no part in the consideration or decision of this case.
 
JUSTICE THOMAS, dissenting.
I remain of the view that the Federal Arbitration Act does not apply to proceedings in state courts. Thus, in state-court proceedings, the FAA cannot be the basis for displacing a state law that prohibits enforcement of an arbitration clause contained in a contract that is unenforceable under state law. Accordingly, I would leave undisturbed the judgment of the Florida Supreme Court.
    Questions
7.19    Following Buckeye Check Cashing (2006), a dispute over whether a void or voidable contract containing an arbitration provision is enforceable is a question for the arbitrator, not the court. The Court also suggested (in footnote 1) that challenges to contract formation are still to be heard by a court. In addition, the Court rejected the consumers’ concern that the Prima Paint rule allows a court to enforce an arbitration agreement in a contract that the arbitrator later finds to be void, stating that plaintiffs’ approach allows a court to deny enforcement of a valid arbitration agreement in a contract that the court later finds enforceable. Does this seem like the right result?
7.20    Suppose gun dealers, desiring to keep their methods quiet, agreed to sell guns in a way that violated laws but with an arbitration clause that appointed a named convicted gun dealer as the arbitrator. Would the court send the case to arbitration, no questions asked?
7.21    Unlike the Prima Paint Court, the Court in Buckeye relied on FAA §2, rather than §§3 and 4, to support its finding that the separability doctrine is valid. The question of whether FAA §§2-4 apply in state court has always been, and continues to be, controversial. But the Buckeye Court suggests that §2 may apply in state court, a holding that was possible only because the Buckeye case, unlike the Prima Paint case, emerged from state court. Buckeye does not address the question of whether FAA §§3 and 4 apply in state court. What is the significance of the Court’s holding that §2 applies in state court?
Essentially, Prima Paint and Buckeye Check Cashing are decisions that allocate decision-making responsibility between courts and arbitrators. But contractual challenges to container contracts are not the only challenges to arbitration agreements. The Supreme Court has also considered another allocation issue—who should decide whether the parties’ agreement to arbitrate is valid.
    FIRST OPTIONS OF CHICAGO, INC. v. KAPLAN

    514 U.S. 938 (1995)
JUSTICE BREYER delivered the opinion of the Court.
[Several parties—Kaplan, his wife, his wholly owned investment company (MKI) and First Options—were involved in a dispute over a workout agreement that the parties negotiated to compensate First Options, a firm that clears stock trades, for debts Kaplan and MKI incurred during the 1987 stock market crash. Subsequent losses prompted First Options to demand payment. When payment was not forthcoming, First Options filed a motion to compel arbitration. The workout document contained an arbitration clause that was signed by MKI but not by Kaplan. On this basis, Kaplan opposed arbitration. The arbitrators decided they had the power to decide the case and did so, in favor of First Options. The Court here considers whether the courts should decide whether the arbitration panel has jurisdiction over the substance of a dispute.]
[C]onsider [the] three types of disagreement present in this case. First, the Kaplans and First Options disagree about whether the Kaplans are personally liable for MKI’s debt to First Options. That disagreement makes up the merits of the dispute. Second, they disagree about whether they agreed to arbitrate the merits. That disagreement is about the arbitrability of the dispute. Third, they disagree about who should have the primary power to decide the second matter. Does that power belong primarily to the arbitrators (because the court reviews their arbitrability decision deferentially) or to the court (because the court makes up its mind about arbitrability independently)? We consider here only this third question.
Although the question is a narrow one, it has a certain practical importance. That is because a party who has not agreed to arbitrate will normally have a right to a court’s decision about the merits of its dispute (say, as here, its obligation under a contract). But, where the party has agreed to arbitrate, he or she, in effect, has relinquished much of that right’s practical value. The party still can ask a court to review the arbitrator’s decision, but the court will set that decision aside only in very unusual circumstances. Hence, who—court or arbitrator—has the primary authority to decide whether a party has agreed to arbitrate can make a critical difference to a party resisting arbitration.
We believe the answer to the “who” question (i.e., the standard-of-review question) is fairly simple. Just as the arbitrability of the merits of a dispute depends upon whether the parties agreed to arbitrate that dispute, so the question “who has the primary power to decide arbitrability” turns upon what the parties agreed about that matter. Did the parties agree to submit the arbitrability question itself to arbitration? If so, then the court’s standard for reviewing the arbitrator’s decision about that matter should not differ from the standard courts apply when they review any other matter that parties have agreed to arbitrate. That is to say, the court should give considerable leeway to the arbitrator, setting aside his or her decision only in certain narrow circumstances. If, on the other hand, the parties did not agree to submit the arbitrability question itself to arbitration, then the court should decide that question just as it would decide any other question that the parties did not submit to arbitration, namely, independently. These two answers flow inexorably from the fact that arbitration is simply a matter of contract between the parties; it is a way to resolve those disputes—but only those disputes—that the parties have agreed to submit to arbitration.
We agree with First Options, therefore, that a court must defer to an arbitrator’s arbitrability decision when the parties submitted that matter to arbitration. Nevertheless, that conclusion does not help First Options win this case. That is because a fair and complete answer to the standard-of-review question requires a word about how a court should decide whether the parties have agreed to submit the arbitrability issue to arbitration. And, that word makes clear that the Kaplans did not agree to arbitrate arbitrability here.
When deciding whether the parties agreed to arbitrate a certain matter (including arbitrability), courts generally (though with a qualification we discuss below) should apply ordinary state-law principles that govern the formation of contracts. The relevant state law here, for example, would require the court to see whether the parties objectively revealed an intent to submit the arbitrability issue to arbitration.
This Court, however, has (as we just said) added an important qualification, applicable when courts decide whether a party has agreed that arbitrators should decide arbitrability: Courts should not assume that the parties agreed to arbitrate arbitrability unless there is “clea[r] and unmistakabl[e]” evidence that they did so. In this manner the law treats silence or ambiguity about the question “who (primarily) should decide arbitrability” differently from the way it treats silence or ambiguity about the question “whether a particular merits-related dispute is arbitrable because it is within the scope of a valid arbitration agreement”—for in respect to this latter question the law reverses the presumption. But, this difference in treatment is understandable.…
The latter question arises when the parties have a contract that provides for arbitration of some issues. In such circumstances, the parties likely gave at least some thought to the scope of arbitration. And, given the law’s permissive policies in respect to arbitration, one can understand why the law would insist upon clarity before concluding that the parties did not want to arbitrate a related matter. On the other hand, the former question—the “who (primarily) should decide arbitrability” question—is rather arcane. A party often might not focus upon that question or upon the significance of having arbitrators decide the scope of their own powers. And, given the principle that a party can be forced to arbitrate only those issues it specifically has agreed to submit to arbitration, one can understand why courts might hesitate to interpret silence or ambiguity on the “who should decide arbitrability” point as giving the arbitrators that power, for doing so might too often force unwilling parties to arbitrate a matter they reasonably would have thought a judge, not an arbitrator, would decide.
On the record before us, First Options cannot show that the Kaplans clearly agreed to have the arbitrators decide (i.e., to arbitrate) the question of arbitrability. First Options relies on the Kaplans’ filing with the arbitrators a written memorandum objecting to the arbitrators’ jurisdiction. But merely arguing the arbitrability issue to an arbitrator does not indicate a clear willingness to arbitrate that issue (i.e., a willingness to be effectively bound by the arbitrator’s decision on that point). To the contrary, insofar as the Kaplans were forcefully objecting to the arbitrators deciding their dispute with First Options, one naturally would think that they did not want the arbitrators to have binding authority over them. This conclusion draws added support from (1) an obvious explanation for the Kaplans’ presence before the arbitrators (i.e., that MKI, Mr. Kaplan’s wholly owned firm, was arbitrating workout agreement matters); and (2) Third Circuit law that suggested that the Kaplans might argue arbitrability to the arbitrators without losing their right to independent court review.…
We conclude that, because the Kaplans did not clearly agree to submit the question of arbitrability to arbitration, the Court of Appeals was correct in finding that the arbitrability of the Kaplan/First Options dispute was subject to independent review by the courts.
    Note on Arbitrability
As mentioned above, arbitrability concerns whether parties agreed to arbitrate the merits of their dispute. First Options (1995) takes the question one step higher to address the issue of who decides whether the parties agreed to arbitrate their dispute. The Court elaborated on the general judicial view that courts, not arbitrators, should make arbitrability determinations, holding that unless the parties clearly and unmistakably agree that arbitrators should resolve arbitrability questions, the courts should decide them. At least two rationales support the First Options holding. First, it is appropriate to presumptively assign jurisdictional issues to the courts rather than the arbitrator because an arbitrator has a strong self-interest in finding that a case is arbitrable—i.e., that he will be paid. Second, a party should not be required to arbitrate issues it did not agree to arbitrate. A third rationale, that parties are not likely to consider the arbitrability issue when drafting an agreement and therefore courts, rather than arbitrators, should make arbitrability decisions because that is probably what the parties would have chosen for themselves, seems suspect. Why should we suppose that the parties would have chosen this option? The parties have shown a penchant for private decision-makers. Why should the Court fail to extend that preference to this issue?
Does First Options seem consistent with the “healthy federal policy favoring arbitration” that is often cited in cases involving enforcement of an arbitration agreement? Instead of a presumption in favor of arbitrating arbitrability questions, First Options suggests that there is a presumption against arbitration of arbitrability disputes. In other contexts, such as reviewing an agreement to arbitrate, a state statute requiring the parties to “clearly and unmistakably” agree to arbitrate their claims would be viewed as an inappropriate modification of the traditional contractual requirement that Southland (1984) preempts. Does First Options mark a change in the national federal policy favoring arbitration? Can First Options be interpreted to require a clear and unmistakable assent to an adhesion contract? Courts have not extended First Options’ repudiation of implied waivers outside the arbitrability context.
Is First Options consistent with Prima Paint (1967) and Buckeye Check Cashing (2006)? In First Options, the Court considered who should decide whether the parties agreed to arbitrate a dispute. In Prima Paint and Buckeye Check Cashing, by contrast, the Court concluded that challenges to the container contract, but not the arbitration clause, should be arbitrated. Had the arbitration clause been challenged, however, both Prima Paint and Buckeye Check Cashing suggest that a court, not the arbitrator, would resolve the dispute. If one accepts the separability notion as valid, it would seem that the cases can be reconciled—both allow courts to hear challenges to the formation of an agreement to arbitrate.
Other differences among the cases suggest an alternative ground for reconciliation. One important difference between Prima Paint and Buckeye Check Cashing, on the one hand, and First Options, on the other, is that the former cases involved the question of whether a party may enjoin an arbitration while First Options concerns the standard of review for an arbitrator’s decision, already rendered. In other words, the question for the Prima Paint and Buckeye Check Cashing Courts was whether the arbitrator should in the first instance decide the question of arbitrability while in First Options, the question was to what extent a court should defer to an arbitrator’s decision. Whether this distinction makes a difference is not clear, however. Justice Breyer states, in dicta, that the Kaplans could have moved to enjoin the arbitration.
Even if the three decisions are reconcilable, other questions persist. For example, what are the parameters of arbitrability? While the Supreme Court offered a definition of arbitrability in First Options, the determining factor for what renders any particular issue arbitrable remains unresolved. The Supreme Court offered guidance on this question in Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79 (2002). At issue in Howsam was whether the National Association of Securities Dealers (NASD) statute of limitations, which states that “[n]o dispute, claim or controversy shall be eligible for submission to arbitration under this Code where six (6) years have elapsed from the occurrence or event giving rise to the act or dispute, claim, or controversy,” is a jurisdictional prerequisite to arbitration (to be decided by the courts) or a substantive eligibility requirement (to be resolved by arbitrators in the absence of a “clear and unmistakable” agreement to the contrary).
The Court concluded that the application of the NASD rule was not a question of arbitrability; instead, it was a procedural issue for the arbitrators to resolve.
     Linguistically speaking, one might call any potentially dispositive gateway question a “question of arbitrability,” for its answer will determine whether the underlying controversy will proceed to arbitration on the merits. The Court’s case law, however, makes clear that, for purposes of applying the interpretive rule, the phrase “question of arbitrability” has a far more limited scope. The Court has found the phrase applicable in the kind of narrow circumstance where contracting parties would likely have expected a court to have decided the gateway matter, where they are not likely to have thought that they had agreed that an arbitrator would do so, and consequently, where reference of the gateway dispute to the court avoids the risk of forcing parties to arbitrate a matter that they may well not have agreed to arbitrate.
          Thus, a gateway dispute about whether the parties are bound by a given arbitration clause raises a “question of arbitrability” for a court to decide. Similarly, a disagreement about whether an arbitration clause in a concededly binding contract applies to a particular type of controversy is for the court.
          At the same time the Court has found the phrase “question of arbitrability” not applicable in other kinds of general circumstances where parties would likely expect that an arbitrator would decide the gateway matter. These “‘procedural’ questions which grow out of the dispute and bear on its final disposition” are presumptively not for the judge, but for an arbitrator, to decide. So, too, the presumption is that the arbitrator should decide “allegation[s] of waiver, delay, or a like defense to arbitrability.” Indeed, the Revised Uniform Arbitration Act of 2000 (RUAA), seeking to “incorporate the holdings of the vast majority of state courts and the law that has developed under the [Federal Arbitration Act],” states that an “arbitrator shall decide whether a condition precedent to arbitrability has been fulfilled.” RUAA §6(c) and comment 2, 7 U.L.A. 12-13 (Supp. 2002). And the comments add that “in the absence of an agreement to the contrary, issues of substantive arbitrability … are for a court to decide and issues of procedural arbitrability, i.e., whether prerequisites such as time limits, notice, laches, estoppel, and other conditions precedent to an obligation to arbitrate have been met, are for the arbitrators to decide.” Id., §6, comment 2, 7 U.L.A., at 13.
          Following this precedent, we find that the applicability of the NASD time limit rule is a matter presumptively for the arbitrator, not for the judge. The time limit rule closely resembles the gateway questions that this Court has found not to be “questions of arbitrability.” Such a dispute seems an “aspec[t] of the [controversy] which called the grievance procedures into play.” Moreover, the NASD arbitrators, comparatively more expert about the meaning of their own rule, are comparatively better able to interpret and to apply it. In the absence of any statement to the contrary in the arbitration agreement, it is reasonable to infer that the parties intended the agreement to reflect that understanding. And for the law to assume an expectation that aligns (1) decisionmaker with (2) comparative expertise will help better to secure a fair and expeditious resolution of the underlying controversy—a goal of arbitration systems and judicial systems alike. We consequently conclude that the NASD’s time limit rule falls within the class of gateway procedural disputes that do not present what our cases have called “questions of arbitrability.” And the strong pro-court presumption as to the parties’ likely intent does not apply.
 
Does the Court’s definition of “questions of arbitrability” satisfy you? What role should party intent play in determining whether an issue is a gateway question for an arbitrator to decide or a “question of arbitrability” for the court? How should party intent be determined if the arbitration agreement fails to address the particular issue now in dispute? (For a thorough discussion of Prima Paint, First Options, and Howsam, see Reuben (2003).)
In 2010, the Supreme Court explored again the nuances of arbitrability, further refining the doctrine. In the following case, the Court narrowed significantly the ability of a one-shot player, such as an employee or consumer, to obtain judicial consideration of an arbitrability question.
    RENT-A-CENTER, WEST, INC. v. JACKSON

    130 S. Ct. 2772 (2010)
JUSTICE SCALIA delivered the opinion of the Court.
[Antonio Jackson filed an employment discrimination claim against his employer Rent-A-Center West. Rent-A-Center moved to stay or dismiss the proceedings because Jackson had signed an agreement to arbitrate as a condition of his employment. Jackson opposed the motion, arguing that the arbitration agreement was unconscionable. The District Court compelled arbitration but the Ninth Circuit reversed in part, affirmed in part, and remanded.]
We consider whether, under the Federal Arbitration Act (FAA or Act), 9 U.S.C. §§1-16, a district court may decide a claim that an arbitration agreement is unconscionable, where the agreement explicitly assigns that decision to the arbitrator.
II
A
…
The Agreement here contains multiple “written provision[s]” to “settle by arbitration a controversy.” Two are relevant to our discussion. First, the section titled “Claims Covered By The Agreement” provides for arbitration of all “past, present or future” disputes arising out of Jackson’s employment with Rent-A-Center. Second, the section titled “Arbitration Procedures” provides that “[t]he Arbitrator … shall have exclusive authority to resolve any dispute relating to the … enforceability … of this Agreement including, but not limited to any claim that all or any part of this Agreement is void or voidable.” The current “controversy” between the parties is whether the Agreement is unconscionable. It is the second provision, which delegates resolution of that controversy to the arbitrator, that Rent-A-Center seeks to enforce. Adopting the terminology used by the parties, we will refer to it as the delegation provision.
The delegation provision is an agreement to arbitrate threshold issues concerning the arbitration agreement. We have recognized that parties can agree to arbitrate “gateway” questions of “arbitrability,” such as whether the parties have agreed to arbitrate or whether their agreement covers a particular controversy. Howsam at 83-85 [casebook at p. 352]. This line of cases merely reflects the principle that arbitration is a matter of contract. First Options at 943 [casebook at p. 349]. An agreement to arbitrate a gateway issue is simply an additional, antecedent agreement the party seeking arbitration asks the federal court to enforce, and the FAA operates on this additional arbitration agreement just as it does on any other. The additional agreement is valid under §2 “save upon such grounds as exist at law or in equity for the revocation of any contract,” and federal courts can enforce the agreement by staying federal litigation under §3 and compelling arbitration under §4. The question before us, then, is whether the delegation provision is valid under §2.
B
There are two types of validity challenges under §2: “One type challenges specifically the validity of the agreement to arbitrate,” and “[t]he other challenges the contract as a whole, either on a ground that directly affects the entire agreement (e.g., the agreement was fraudulently induced), or on the ground that the illegality of one of the contract’s provisions renders the whole contract invalid.” (Buckeye at 444 [casebook at p. 345]). In a line of cases neither party has asked us to overrule, we held that only the first type of challenge is relevant to a court’s determination whether the arbitration agreement at issue is enforceable. Prima Paint Corp. at 403-404 [casebook at p. 344]. That is because §2 states that a “written provision” “to settle by arbitration a controversy” is “valid, irrevocable, and enforceable” without mention of the validity of the contract in which it is contained. Thus, a party’s challenge to another provision of the contract, or to the contract as a whole, does not prevent a court from enforcing a specific agreement to arbitrate.
…
But that agreements to arbitrate are severable does not mean that they are unassailable. If a party challenges the validity under §2 of the precise agreement to arbitrate at issue, the federal court must consider the challenge before ordering compliance with that agreement under §4.
Here, the “written provision … to settle by arbitration a controversy,” 9 U.S.C. §2, that Rent-A-Center asks us to enforce is the delegation provision—the provision that gave the arbitrator “exclusive authority to resolve any dispute relating to the … enforceability … of this Agreement.” The “remainder of the contract,” Buckeye at 445, is the rest of the agreement to arbitrate claims arising out of Jackson’s employment with Rent-A-Center. To be sure this case differs from Prima Paint, Buckeye, and Preston, in that the arbitration provisions sought to be enforced in those cases were contained in contracts unrelated to arbitration—contracts for consulting services, see Prima Paint at 397, check-cashing services, see Buckeye at 442, and “personal management” or “talent agent” services, see Preston at 352. In this case, the underlying contract is itself an arbitration agreement. But that makes no difference. Application of the severability rule does not depend on the substance of the remainder of the contract. Section 2 operates on the specific “written provision” to “settle by arbitration a controversy” that the party seeks to enforce. Accordingly, unless Jackson challenged the delegation provision specifically, we must treat it as valid under §2, and must enforce it under §§3 and 4, leaving any challenge to the validity of the Agreement as a whole for the arbitrator.
C
The District Court correctly concluded that Jackson challenged only the validity of the contract as a whole. Nowhere in his opposition to Rent-A-Center’s motion to compel arbitration did he even mention the delegation provision.
…
As required to make out a claim of unconscionability under Nevada law, he contended that the Agreement was both procedurally and substantively unconscionable. It was procedurally unconscionable, he argued, because it “was imposed as a condition of employment and was non-negotiable.” But we need not consider [Jackson’s procedural unconscionability] claim because none of Jackson’s substantive unconscionability challenges was specific to the delegation provision. First, he argued that the Agreement’s coverage was one sided in that it required arbitration of claims an employee was likely to bring—contract, tort, discrimination, and statutory claims—but did not require arbitration of claims Rent-A-Center was likely to bring—intellectual property, unfair competition, and trade secrets claims. This one-sided-coverage argument clearly did not go to the validity of the delegation provision.
Jackson’s other two substantive unconscionability arguments assailed arbitration procedures called for by the contract—the fee-splitting arrangement and the limitations on discovery—procedures that were to be used during arbitration under both the agreement to arbitrate employment-related disputes and the delegation provision. It may be that had Jackson challenged the delegation provision by arguing that these common procedures as applied to the delegation provision rendered that provision unconscionable, the challenge should have been considered by the court. To make such a claim based on the discovery procedures, Jackson would have had to argue that the limitation upon the number of depositions causes the arbitration of his claim that the Agreement is unenforceable to be unconscionable. That would be, of course, a much more difficult argument to sustain than the argument that the same limitation renders arbitration of his factbound employment-discrimination claim unconscionable. Likewise, the unfairness of the fee-splitting arrangement may be more difficult to establish for the arbitration of enforceability than for arbitration of more complex and fact-related aspects of the alleged employment discrimination. Jackson, however, did not make any arguments specific to the delegation provision; he argued that the fee-sharing and discovery procedures rendered the entire Agreement invalid.
…
We reverse the judgment of the Court of Appeals for the Ninth Circuit.
    Questions
7.22    Under what circumstances, if any, may a plaintiff attack an arbitrator delegation clause on arbitrability grounds? Is the plaintiff likely to succeed with many challenges? Does this case make sense from a policy perspective? What policy is served by a holding that arbitrators decide attacks on the validity of a contract as a whole, while courts decide attacks on the validity of an arbitration clause?
7.23    What would have happened if the clause delegating authority to the arbitrator had stated that Jackson had to take any claims to arbitration but Rent-A-Center had the option to choose either arbitration or litigation? Would the outcome have been different?
    Note on Arbitrability in an International Context
Attempts to parse the meaning of arbitrability continue and the Supreme Court moves closer and closer to the presumption that arbitrability is a question for the arbitrator. While this move continues to seem surprising and problematic to Americans, arbitrators have long since been the source of decisions on arbitrability in European countries. For example, in France, a court will not interfere with an arbitrability question if the parties are in arbitration and will only hear an arbitrability challenge in court if it first determines that the arbitration agreement is “manifestly null.” American Bureau of Shipping v. Jules Verne et al., 17 Mealey’s Intl. Arb. Rep. 30 (Jan. 2002) (arbitrator entitled to rule on own competence). In England, if an arbitration party believes that the arbitrator does not have jurisdiction over the dispute, he may take the question to a court, but the arbitration proceeds while the court reviews the question. This rule discourages parties from challenging arbitrability since they will have to pursue claims in two forums at the same time (English Arbitration Act §§30-32 (1996)). Unlike many of the arbitration doctrines (where European countries move closer to the American approach), in this context, American courts are moving closer to what has long been the law in the European countries.
C. ARBITRATION OF STATUTORY CLAIMS
As pointed out previously (pp. 313-316), both federal and state courts are authorized to enforce agreements to arbitrate, and there is a strong public policy in favor of doing so. Nonetheless, until the 1980s and ’90s, courts were reluctant to enforce predispute agreements to arbitrate a claim that was statutorily based, rather than created by contract. This reluctance rested on the courts’ view that the legislative intent in creating a statutory right would be frustrated if that right were not effectively enforced, and on the belief that effective enforcement in arbitration was doubtful. Thus, the Supreme Court stated in Wilko v. Swan, 346 U.S. 427 (1953), that arbitration proceedings were not suited to cases requiring “subjective findings on the purpose and knowledge of an alleged violator.” The Court was also concerned that arbitrators in statutorily based cases must make legal determinations “without judicial instruction on the law” and that an arbitration award “may be made without explanation of [the arbitrator’s] reasons and without a complete record of their proceedings.” Finally, the Court in Wilko noted that the “power to vacate an award is limited” and that “interpretations of the law by the arbitrators, in contrast to manifest disregard, are not subject, in the federal courts, to judicial review for error in interpretation.” The Court concluded that in view of these drawbacks to arbitration, the Securities Act claims involved in Wilko should not be ordered to arbitration.
In a series of cases beginning in 1985, however, the Supreme Court has taken a strong pro-arbitration position in cases involving statutory claims. The new approach began with Mitsubishi Motors Corp., Inc. v. Soler Chrysler-Plymouth Inc., 473 U.S. 614 (1985), in which the Court upheld an agreement to arbitrate antitrust claims “when that agreement arises from an international transaction” (id. at 624). Then, in Shearson/American Express, Inc. v. McMahon, 482 U.S. 220 (1987), the Court upheld an agreement to arbitrate claims arising under the 1934 Exchange Act and the Racketeer Influenced and Corrupt Organizations Act (RICO); and in Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477 (1989), the Court reached a similar result with respect to claims arising under the 1933 Securities Act, overruling Wilko.
In each of these cases, the Court took the position that while Congress could prohibit the arbitration of statute-based claims, in the absence of clear evidence of such a prohibition in the statute’s text or legislative history, arbitration will be barred only on a showing that there exists an inherent conflict between arbitration and the statute’s underlying purpose. Arbitration will not be prohibited on the basis of a generalized suspicion of the capacity of arbitration to protect statutory rights. Thus, the Court stated in Shearson/American Express, Inc. v. McMahon, 482 U.S. at 232:
     In Mitsubishi, we recognized that arbitral tribunals are readily capable of handling the factual and legal complications of antitrust claims, notwithstanding the absence of judicial instruction and supervision. Likewise, we have concluded that the streamlined procedures of arbitration do not entail any consequential restriction on substantive rights. Finally, … there is no reason to assume at the outset that arbitrators will not follow the law; although judicial scrutiny of arbitration awards necessarily is limited, such review is sufficient to ensure that arbitrators comply with the requirements of the statute.
Despite this strong pro-arbitration bias, doubts remained after Mitsubishi and the two Shearson/American Express cases whether the Court would compel arbitration of statutory claims outside the commercial context of those cases. Would the Court, for example, compel arbitration of an individual employee’s Title VII claim that he had been discharged due to his race? These doubts rested on a line of cases antedating Mitsubishi and Shearson/American Express that allowed employees with federal statutory claims to press those claims in federal court, even though the claims were previously rejected in arbitration under a collective bargaining contract. McDonald v. City of West Branch, Mich., 466 U.S. 284 (1984); Barrentine v. Arkansas-Best Freight System, Inc., 450 U.S. 728 (1981); Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974).
In Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991), the Court laid most of these doubts to rest. Gilmer had been required by his employer to register with the New York Stock Exchange (NYSE). His registration application contained an agreement to arbitrate disputes arising out of any termination of employment. When Gilmer was terminated at age 62, he brought suit in federal district court, alleging violation of the Age Discrimination in Employment Act (ADEA). The employer moved to compel arbitration under FAA §4, and the Supreme Court held that arbitration should be compelled.
Gilmer conceded that nothing in the text or legislative history of the ADEA explicitly precluded arbitration. He argued, however, that arbitration was inconsistent with the purposes of the ADEA because of the inadequacy of the arbitration procedures offered by the NYSE. The Court responded:
     Initially, we note that in our recent arbitration cases we have already rejected most of these arguments as insufficient to preclude arbitration of statutory claims. Such generalized attacks on arbitration “res[t] on suspicion of arbitration as a method of weakening the protections afforded in the substantive law to would-be complainants,” and as such, they are “far out of step with our current strong endorsement of the federal statutes favoring this method of resolving disputes.” Consequently, we address these arguments only briefly.
          Gilmer first speculates that arbitration panels will be biased. However, “[w]e decline to indulge the presumption that the parties and arbitral body conducting a proceeding will be unable or unwilling to retain competent, conscientious and impartial arbitrators.” In any event, we note that the NYSE arbitration rules, which are applicable to the dispute in this case, provide protections against biased panels. The rules require, for example, that the parties be informed of the employment histories of the arbitrators, and that they be allowed to make further inquiries into the arbitrators’ backgrounds. In addition, each party is allowed one peremptory challenge and unlimited challenges for cause. Moreover, the arbitrators are required to disclose “any circumstances which might preclude [them] from rendering an objective and impartial determination.” The FAA also protects against bias, by providing that courts may overturn arbitration decisions “[w]here there was evident partiality or corruption in the arbitrators.” There has been no showing in this case that those provisions are inadequate to guard against potential bias.
          Gilmer also complains that the discovery allowed in arbitration is more limited than in the federal courts, which he contends will make it difficult to prove discrimination. It is unlikely, however, that age discrimination claims require more extensive discovery than other claims that we have found to be arbitrable, such as RICO and antitrust claims. Moreover, there has been no showing in this case that the NYSE discovery provisions, which allow for document production, information requests, depositions, and subpoenas, will prove insufficient to allow ADEA claimants such as Gilmer a fair opportunity to present their claims. Although these procedures might not be as extensive as in the federal courts, by agreeing to arbitrate, a party “trades the procedures and opportunity for review of the courtroom for the simplicity, informality, and expedition of arbitration.” Indeed, an important counterweight to the reduced discovery in NYSE arbitration is that arbitrators are not bound by the rules of evidence.
          A further alleged deficiency of arbitration is that arbitrators often will not issue written opinions, resulting, Gilmer contends, in a lack of public knowledge of employers’ discriminatory policies, an inability to obtain effective appellate review, and a stifling of the development of the law. The NYSE rules, however, do require that all arbitration awards be in writing, and that the awards contain the names of the parties, a summary of the issues in controversy, and a description of the award issued. In addition, the award decisions are made available to the public. Furthermore, judicial decisions addressing ADEA claims will continue to be issued because it is unlikely that all or even most ADEA claimants will be subject to arbitration agreements. Finally, Gilmer’s concerns apply equally to settlements of ADEA claims, which, as noted above, are clearly allowed.4
          It is also argued that arbitration procedures cannot accurately further the purposes of the ADEA because they do not provide for broad equitable relief and class actions. As the court below noted, however, arbitrators do have the power to fashion equitable relief.… But “even if the arbitration could not go forward as a class action or class relief could not be granted by the arbitrator, the fact that the [ADEA] provides for the possibility of bringing a collective action does not mean that individual attempts at conciliation were intended to be barred.” Finally, it should be remembered that arbitration agreements will not preclude the EEOC [Equal Employment Opportunity Commission] from bringing actions seeking class-wide and equitable relief.
          An additional reason advanced by Gilmer for refusing to enforce arbitration agreements relating to ADEA claims is his contention that there often will be unequal bargaining power between employers and employees. Mere inequality in bargaining power, however, is not a sufficient reason to hold that arbitration agreements are never enforceable in the employment context. Relationships between securities dealers and investors, for example, may involve unequal bargaining power, but we nevertheless held in Rodriguez de Quijas and McMahon that agreements to arbitrate in that context are enforceable.… “Of course, courts should remain attuned to well-supported claims that the agreement to arbitrate resulted from the sort of fraud or overwhelming economic power that would provide grounds ‘for the revocation of any contract.’” There is no indication in this case, however, that Gilmer, an experienced businessman, was coerced or defrauded into agreeing to the arbitration clause in his registration application. As with the claimed procedural inadequacies discussed above, this claim of unequal bargaining power is best left for resolution in specific cases.…
 
          JUSTICE STEVENS, joined by JUSTICE MARSHALL, dissented.
          As this Court previously has noted, authorizing the courts to issue broad injunctive relief is the cornerstone to eliminating discrimination in society. The ADEA, like Title VII, authorizes courts to award broad, class-based injunctive relief to achieve the purposes of the Act. Because commercial arbitration is typically limited to a specific dispute between the particular parties and because the available remedies in arbitral forums generally do not provide for class-wide injunctive relief, I would conclude that an essential purpose of the ADEA is frustrated by compulsory arbitration of employment discrimination claims. Moreover, as Chief Justice Burger explained:
Plainly, it would not comport with the congressional objectives behind a statute seeking to enforce civil rights protected by Title VII to allow the very forces that had practiced discrimination to contract away the right to enforce civil rights in the courts. For federal courts to defer to arbitral decisions reached by the same combination of forces that had long perpetuated invidious discrimination would have made the foxes guardians of the chickens.
          In my opinion the same concerns expressed by Chief Justice Burger with regard to compulsory arbitration of Title VII claims may be said of claims arising under the ADEA. The Court’s holding today clearly eviscerates the important role played by an independent judiciary eradicating employment discrimination.
 
    Notes
Following Gilmer, all the circuits, except the Ninth, held that neither Title VII nor the Civil Rights Act of 1991 barred employers from requiring employees to sign an arbitration agreement as a condition of employment. In 2003, an en banc panel of the Ninth Circuit, in EEOC v. Luce, Forward, Hamilton & Scripps, 345 F.3d 742 (9th Cir. 2003), joined the remaining circuits by rejecting its previous holding in Duffield v. Robertson Stephens & Co., 144 F.3d 1182 (9th Cir. 1998), and concluded that nothing in the text or legislative history of the Civil Rights Act of 1991 precludes parties from agreeing to arbitrate their statutory employment discrimination claims.
While Gilmer approved the use of predispute agreements to arbitrate discrimination claims in the nonunionized workplace, the use of such agreements in the unionized workplace was prohibited by the 1974 Supreme Court decision in Alexander v. Gardner-Denver, 415 U.S. 36 (1974). In Gardner-Denver, the Court held that an employer may not compel an employee who is union-represented to arbitrate a statutorily based claim because the employee would be represented in the arbitration by the union, and there would be a potential conflict of interest between the union and the employee in that the union might be more concerned about the effect of the employee’s claim on the entire group of employees it represented than upon the fate of the complaining employee. Moreover, the union’s agreement to waive access to court that is implicit in its executing the arbitration clause in the collective bargaining agreement cannot be attributed to the individual employee. The Gardner-Denver Court thus permitted the employee to bring his Title VII claim in federal court despite the arbitration clause. Did Gilmer implicitly overrule the Gardner-Denver case? The Fourth Circuit thought so, holding that a unionized employee’s statutory claim, based on alleged violations of Title VII and the ADA, could be arbitrated. See Austin v. Owens-Brockway Glass Container, Inc., 78 F.3d 875 (4th Cir.), cert. denied, 519 U.S. 980 (1996). The circuits split on this issue and the Supreme Court addressed it in Wright v. Universal Maritime Service Corp., 525 U.S. 70 (1998). In Wright, the Court held that a union-negotiated waiver of employees’ statutory right to a judicial forum is enforceable only if the right is clearly and unmistakably waived in the collective bargaining agreement.
Should cases like Gilmer receive different treatment than those like Gardner-Denver? The Gardner-Denver Court identified a disparity in interests between the union and the represented employee that it believed precluded arbitration of a statutorily based claim. The Court’s concern was that the union, as labor’s exclusive representative, might use its power to bargain to the detriment of the interests of a certain employee or group of employees. In other words, a union might sacrifice individual or protected groups’ preferences in order to obtain benefits for the majority. Do you think this might happen? Another possibility exists. It may be that protected groups, better able to organize because of easy identification of similarly situated individuals, actually have more influence on union decision-making than would the majority. Interest group capture of the union, together with Title VII and the union’s duty of fair representation to its members, suggest a strong argument as to why unions do not have a conflict of interest with represented employees during an arbitration. For more on the application of public choice theory to unionized decision-making, see Cole (1997).
The other major concern Gardner-Denver raised was that the union’s waiver of the right to a judicial forum should not be attributed to the employee. In other words, a union cannot waive a member’s right to a judicial forum for a statutory claim because that right belongs to the individual. In Gilmer, by contrast, the Court stated that an employee may waive his rights to a judicial forum by signing an arbitration agreement as a condition of employment. What is the difference between the two cases? Imagine employees applying for a job. If the workplace is not unionized, the arbitration agreement may be presented on a take-it-or-leave-it basis—it is not negotiable. In the unionized context, an employee may either begin working under the condition or quit. Because both employees confront the same problem and have the same ability to negotiate the arbitration condition, both agreements should be subject to the same rules governing enforceability.
Following Wright, the question became, when does an employee make a clear and unmistakable waiver of her right to bring statutory claims in court? What if the collective bargaining agreement provides that all employees submit all federal causes of action arising out of their employment to arbitration? What if the agreement specifically incorporates statutory antidiscrimination claims into its arbitration clause? Compare Carson v. Giant Food, Inc., 175 F.3d 325 (4th Cir. 1999) (although a clear and unmistakable waiver is possible, it did not exist because general arbitration clause makes no mention of disputes arising under federal law); Robinson v. Healthtex, Inc., No. 99-2023, 2000 U.S. App. LEXIS 11961 (4th Cir. May 30, 2000) (requirements for clear and unmistakable waiver not satisfied); Rogers v. New York Univ., 220 F.3d 73 (2d Cir. 2000) (both arbitration and nondiscrimination clauses too broad and general to constitute clear and unmistakable waiver); Bratten v. SSI Servs. Inc., 185 F.3d 625 (6th Cir. 1999) (no clear and unmistakable waiver even though agreement contained specific language from Title VII) with Safrit v. Cone Mills Corp., 248 F.3d 306 (4th Cir. 2001) (collective bargaining agreement contains clear and unmistakable waiver of employee’s right to bring statutory discrimination claim to court where CBA stated that parties would “abide by all the requirements of Title VII” and that “[u]nresolved grievances arising under this Section are the proper subjects for arbitration”).
In 2009, the Court did not offer any further explanation of what constitutes a clear and unmistakable waiver, but did consider whether it should enforce an agreement to arbitrate in a collective bargaining agreement that clearly and unmistakably required unionized employees to arbitrate statutory discrimination claims.
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    556 U.S. 247 (2009)
JUSTICE THOMAS delivered the opinion of the Court.
The question presented by this case is whether a provision in a collective-bargaining agreement that clearly and unmistakably requires union members to arbitrate claims arising under the Age Discrimination in Employment Act of 1967 (ADEA) is enforceable. The United States Court of Appeals for the Second Circuit held that this Court’s decision in Alexander v. Gardner-Denver Co., 415 U.S. 36 (1974), forbids enforcement of such arbitration provisions. We disagree and reverse the judgment of the Court of Appeals.
I
[Respondents, Steven Pyett and co-workers, are members of the Service Employees International Union, Local 32BJ (Union); Petitioner, 14 Penn Plaza LLC, is a member of the Realty Advisory Board (RAB). Respondents were night lobby watchmen who were assigned to, in their view, less desirable positions when Penn Plaza hired a new security services contractor. Respondents claimed that the new assignments violated their rights under the ADEA. The Union initially filed age discrimination claims on behalf of the employees in the grievance process, but later withdrew these claims. Respondents subsequently filed suit in federal court. The employer moved to compel arbitration. The district court denied the motion. The Second Circuit affirmed and the employees appealed to the Court.] The Collective Bargaining Agreement (CBA) requires union members to submit all claims of employment discrimination to binding arbitration under the CBA’s grievance and dispute resolution procedures:
     §30 NO DISCRIMINATION. There shall be no discrimination against any present or future employee by reason of race, creed, color, age, disability, national origin, sex, union membership, or any other characteristic protected by law, including, but not limited to, claims made pursuant to Title VII of the Civil Rights Act, the Americans with Disabilities Act, the Age Discrimination in Employment Act, the New York State Human Rights Law, the New York City Human Rights Code or any other similar laws, rules, or regulations. All such claims shall be subject to the grievance and arbitration procedures (Articles V and VI) as the sole and exclusive remedy for violations. Arbitrators shall apply appropriate law in rendering decisions based upon claims of discrimination.…
…
Examination of the two federal statutes at issue in this case [the ADEA and the National Labor Relations Act (NLRA)] … yields a straightforward answer to the question presented: The NLRA provided the Union and the RAB with statutory authority to collectively bargain for arbitration of workplace discrimination claims, and Congress did not terminate that authority with respect to federal age-discrimination claims in the ADEA. Accordingly, there is no legal basis for the Court to strike down the arbitration clause in this CBA, which was freely negotiated by the Union and the RAB, and which clearly and unmistakably requires respondents to arbitrate the age-discrimination claims at issue in this appeal. Congress has chosen to allow arbitration of ADEA claims. The Judiciary must respect that choice.
B
The CBA’s arbitration provision is also fully enforceable under the Gardner-Denver line of cases. Respondents interpret Gardner-Denver and its progeny to hold that “a union cannot waive an employee’s right to a judicial forum under the federal antidiscrimination statutes” because “allowing the union to waive this right would substitute the union’s interests for the employee’s antidiscrimination rights.” The “combination of union control over the process and inherent conflict of interest with respect to discrimination claims,” they argue, “provided the foundation for the Court’s holding [in Gardner-Denver] that arbitration under a collective-bargaining agreement could not preclude an individual employee’s right to bring a lawsuit in court to vindicate a statutory discrimination claim.” We disagree.
* * *
2
We recognize that apart from their narrow holdings [casebook at p. 360], the Gardner-Denver line of cases included broad dicta that was highly critical of the use of arbitration for the vindication of statutory antidiscrimination rights. That skepticism, however, rested on a misconceived view of arbitration that this Court has since abandoned.
First, the Court in Gardner-Denver erroneously assumed that an agreement to submit statutory discrimination claims to arbitration was tantamount to a waiver of those rights.…
The Court was correct in concluding that federal antidiscrimination rights may not be prospectively waived … but it confused an agreement to arbitrate those statutory claims with a prospective waiver of the substantive right. The decision to resolve ADEA claims by way of arbitration instead of litigation does not waive the statutory right to be free from workplace age discrimination; it waives only the right to seek relief from a court in the first instance.… The suggestion in Gardner-Denver that the decision to arbitrate statutory discrimination claims was tantamount to a substantive waiver of those rights, therefore, reveals a distorted understanding of the compromise made when an employee agrees to compulsory arbitration.
…
Second, Gardner-Denver mistakenly suggested that certain features of arbitration made it a forum “well suited to the resolution of contractual disputes,” but “a comparatively inappropriate forum for the final resolution of rights created by Title VII.” 415 U.S., at 56, 94 S. Ct. 1011. According to the Court, the “factfinding process in arbitration” is “not equivalent to judicial factfinding” and the “informality of arbitral procedure … makes arbitration a less appropriate forum for final resolution of Title VII issues than the federal courts.” Id. at 57, 58. The Court also questioned the competence of arbitrators to decide federal statutory claims.…
These misconceptions have been corrected. For example, the Court has “recognized that arbitral tribunals are readily capable of handling the factual and legal complexities of antitrust claims, notwithstanding the absence of judicial instruction and supervision” and that “there is no reason to assume at the outset that arbitrators will not follow the law.” McMahon, supra, at 232, 107 S. Ct. 2332; Mitsubishi Motors Corp., 473 U.S., at 634, 105 S. Ct. 3346 (“We decline to indulge the presumption that the parties and arbitral body conducting a proceeding will be unable or unwilling to retain competent, conscientious, and impartial arbitrators”). An arbitrator’s capacity to resolve complex questions of fact and law extends with equal force to discrimination claims brought under the ADEA. Moreover, the recognition that arbitration procedures are more streamlined than federal litigation is not a basis for finding the forum somehow inadequate; the relative informality of arbitration is one of the chief reasons that parties select arbitration. Parties “trad[e] the procedures and opportunity for review of the courtroom for the simplicity, informality, and expedition of arbitration.” Id. at 628, 105 S. Ct. 3346. In any event, “[i]t is unlikely … that age discrimination claims require more extensive discovery than other claims that we have found to be arbitrable, such as RICO and antitrust claims.” Gilmer, 500 U.S., at 31, 111 S. Ct. 1647. At bottom, objections centered on the nature of arbitration do not offer a credible basis for discrediting the choice of that forum to resolve statutory antidiscrimination claims.…
Third, the Court in Gardner-Denver raised in a footnote a “further concern” regarding “the union’s exclusive control over the manner and extent to which an individual grievance is presented.” 415 U.S., at 58, n. 19, 94 S. Ct. 1011. The Court suggested that in arbitration, as in the collective-bargaining process, a union may subordinate the interests of an individual employee to the collective interests of all employees in the bargaining unit.…
We cannot rely on this judicial policy concern as a source of authority for introducing a qualification into the ADEA that is not found in its text. Absent a constitutional barrier, “it is not for us to substitute our view of … policy for the legislation which has been passed by Congress.”… The conflict-of-interest argument also proves too much. Labor unions certainly balance the economic interests of some employees against the needs of the larger work force as they negotiate collective-bargaining agreements and implement them on a daily basis. But this attribute of organized labor does not justify singling out an arbitration provision for disfavored treatment. This “principle of majority rule” to which respondents object is in fact the central premise of the NLRA. Emporium Capwell Co. v. Western Addition Community Organization, 420 U.S. 50, 62.… It was Congress’ verdict that the benefits of organized labor outweigh the sacrifice of individual liberty that this system necessarily demands. Respondents’ argument that they were deprived of the right to pursue their ADEA claims in federal court by a labor union with a conflict of interest is therefore unsustainable; it amounts to a collateral attack on the NLRA.
In any event, Congress has accounted for this conflict of interest in several ways. As indicated above, the NLRA has been interpreted to impose a “duty of fair representation” on labor unions, which a union breaches “when its conduct toward a member of the bargaining unit is arbitrary, discriminatory, or in bad faith.” Marquez v. Screen Actors, 525 U.S. 33, 44 (1998). This duty extends to “challenges leveled not only at a union’s contract administration and enforcement efforts but at its negotiation activities as well.” Beck, 487 U.S. at 743. Thus, a union is subject to liability under the NLRA if it illegally discriminates against older workers in either the formation or governance of the collective-bargaining agreement, such as by deciding not to pursue a grievance on behalf of one of its members for discriminatory reasons.…
In addition, a union is subject to liability under the ADEA if the union itself discriminates against its members on the basis of age.… Union members may also file age-discrimination claims with the EEOC and the National Labor Relations Board, which may then seek judicial intervention under this Court’s precedent. See EEOC v. Waffle House, Inc. [casebook at p. 391]. In sum, Congress has provided remedies for the situation where a labor union is less than vigorous in defense of its members’ claims of discrimination under the ADEA.…
IV
We hold that a collective-bargaining agreement that clearly and unmistakably requires union members to arbitrate ADEA claims is enforceable as a matter of federal law. The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.
It is so ordered.
[In the dissent, Justice Souter, joined by Justices Stevens, Ginsburg, and Breyer, emphasized that the Court’s concern, articulated in Gardner-Denver, that unions may subordinate the interests of the individual employee to the collective interests of all employees in the bargaining unit, has not changed in the 30 years since that case was decided.]
    Questions
7.24    Pyett (2009) raised the question whether a union can waive an individual employee’s right to bring a statutory claim in court by mandating that statutory claims be arbitrated through a clause negotiated in a collective bargaining agreement (CBA). In 1974, the Court, in Alexander v. Gardner-Denver, initially addressed this question, holding that a CBA arbitration clause did not require an employee to bring his race discrimination claim through the arbitration process.
Following Pyett, is Gardner-Denver still good law?
7.25    Do you agree that the union’s duty of fair representation and/or its potential liability under the Age Discrimination in Employment Act (or other antidiscrimination statutes) is sufficient to overcome the oft-stated concern that a union might sell out an employee in favor of majoritarian interests if the union is permitted to waive individual employees’ statutory rights to bring discrimination claims to court?
D. REPEAT VS. ONE-SHOT PLAYERS
While Gilmer (1991) has led to increased interest in the mandatory arbitration of many different types of statutorily based disputes, its greatest effect has been to encourage a growing number of employers to adopt, or consider adopting, mandatory arbitration procedures for all claims of nonunionized employees. Typically included among the claims for which arbitration is mandatory are those claims based on alleged statutory violations by the employer.
The primary reason for employer interest in mandatory arbitration of statutorily based claims is undoubtedly the virtual explosion of litigation that has been triggered by the growth in employee protective legislation. In the federal courts alone, the number of suits filed concerning employment grievances grew over 400 percent in the last two decades. Complaints lodged with administrative agencies have risen at a similar rate. In 1993, for example, the EEOC received nearly 90,000 discrimination complaints from employees across the country (Dunlop Commission, 1994:25).
Yet the increased use of employment, consumer, and medical malpractice arbitration is quite controversial. Criticism focuses on the potential unfairness associated with the imposition of arbitration agreements on unsuspecting employees, consumers, and patients. Advocates for these groups view arbitration as a poor substitute for litigation, rife with the opportunity for exploitation of society’s most vulnerable citizens. Ultimately, it is the absence of negotiation between employers or businesses, on the one hand, and employees or consumers, on the other, that causes arbitration critics to treat arbitration agreements with suspicion. Unlike interactions in the collective bargaining context or among merchants (traditional arbitration users), where all parties are regular participants in negotiation and arbitration, only the employer, or big business, or health provider is a “repeat player” in disputes with employees, consumers, or patients. A repeat player is typically an entity that frequently interacts with a particular institution or engages in certain behaviors, for example, commercial transactions or labor-management negotiations. By contrast, a “one-shot player,” the employee, consumer, or patient in arbitration, is an entity or person with limited exposure to negotiating and dispute resolution. (For further discussion of repeat player and one-shot player, see Galanter (1974).) Critics of predispute arbitration agreements between one-shotters and repeat players view such agreements as problematic because repeat players are thought to have a distinct and systematic advantage in interactions with one-shot players. For example, in nonunion employment relationships, employers are able to use their experience, knowledge, and economies of scale to gain an advantage in negotiation of the arbitration agreement, the selection of the arbitrator, and the arbitration process (Cole, 1996).
The EEOC, a major critic of predispute arbitration agreements between employers and employees, utilized the repeat player/one-shot player dichotomy to support its policy that such agreements should not be enforced. See Policy Statement on Mandatory Arbitration of Employment Disputes as a Condition of Employment, 133 DLR E-4 (July 11, 1997). In its statement, the EEOC emphasized that the structure of arbitration is biased against the employee. According to the EEOC, the arbitral process provides innumerable benefits to the repeat player employer at the expense of the one-shot employee. For example, the repeat player has systematic advantages both in negotiating the arbitration agreement and in selecting the arbitrator because (1) it drafts the agreement, garnering the lion’s share of the benefits for itself; (2) it has more knowledge both about the process itself and the arbitrators who may preside over hearings; and (3) it has the incentive and opportunity to facilitate informal relationships with those arbitrators. In the EEOC’s view, these advantages render the arbitral process irretrievably suspect.
Do you agree with the EEOC’s position? Why can’t potential plaintiffs obtain sufficient information about arbitrators prior to the arbitration so as to ensure that the arbitrator ultimately selected is unbiased or biased in the employee’s favor? Could a group of plaintiff’s attorneys develop an accessible shared database of information about prospective arbitrators? Would such an effort make sense? Should an employee be able to negotiate around an arbitration agreement if he or she is really opposed to it? How successful do you think such negotiations would be? Don’t repeat players also have advantages in litigation? Why would the situation be worse in arbitration?
Why does it appear that employees (and the EEOC) are opposed to arbitration? Is the true opponent of arbitration the attorneys who currently represent employees in judicial proceedings? What advantages might arbitration hold for an employee? In answering this question, consider the views of the following commentators. Professor Theodore J. St. Antoine suggests that lower-paid employees might be better off in mandatory arbitration than litigation because they otherwise might not have an opportunity to litigate their case and they might receive a better recovery in arbitration than they would in court:
     Experienced plaintiffs’ attorneys have estimated that only about five percent of the individuals with an employment claim who seek help from the private bar are able to obtain counsel. Now, many of those who are rejected will not have meritorious claims. But others will be workers whose potential dollar recovery will simply not justify the investment of the time and money of a first-rate lawyer in preparing a court action. For those individuals, the cheaper, simpler process of arbitration is the most feasible recourse. It will cost a lawyer far less time and effort to take a case to arbitration; at worst, claimants can represent themselves or be represented by laypersons in this much less formal and intimidating forum.…
          Even if individual claimants can get to court, mounting empirical evidence indicates most of them will fare less well there than they would before a qualified arbitrator. Several studies show that employees actually win more often in arbitration than in court and, while a successful plaintiff recovers more from a judge and a jury, claimants as a group get more from arbitrators. That was true before the due-process protocol [see p. 372] was adopted, and should be even truer with the protocol in effect.
          Most court dockets are heavily backlogged and delay is endemic. That can be devastating for the fired worker without a job or with a much-reduced income. A considerably more conservative judiciary than existed in earlier years may be all too willing to grant summary judgment against those civil-rights plaintiffs who do manage to file suit. Traditional labor arbitrators have had to remain mutually acceptable to unions and employers, and the same is likely to become true for arbitrators in the new employer/individual-employee field as an increasingly savvy plaintiffs’ bar develops. There is no comparable check on the lifetime appointees to the federal bench or, as a practical matter, on longtime incumbents of state courts (St. Antoine, 2001).
 
Most commentators disagree with Professor St. Antoine, suggesting that the courts are a much better place for plaintiffs than is arbitration. Other scholars focus on arbitration itself, evaluating the success of one-shot player employees in obtaining a positive outcome depending on whether they arbitrate against a repeat or one-shot player employer. For example, Professor Lisa Bingham conducted a study of 270 cases consisting of arbitration awards decided in 1993 under the AAA Commercial Arbitration Rules and arbitration awards decided in 1993 and 1994 under the AAA Employment Dispute Rules (Bingham, 1997:206). This study, which reviewed awards rendered prior to the implementation of the Due Process Protocol (see p. 372), revealed that arbitrators award damages to employees less frequently and in lower amounts when the employer is a repeat player (Bingham, 1997:209-210). According to Professor Bingham, in repeat player cases, employees recover only 11 percent of what they demand; while in cases against non-repeat player employers, they recover approximately 48 percent of what they demand (Bingham, 1998:234). Moreover, employees lose significantly more often in cases involving repeat player employers (Bingham, 1997:209). According to the study, employees arbitrating with one-shot player employers win over 70 percent of the time. When arbitrating against repeat player employers, however, they win only 16 percent of the time (Bingham, 1998:234).
Professor Bingham examined the Due Process Protocol’s impact on arbitrations between one-shot and repeat players. Her examination offers additional support to the theory that employers have structural advantages in the arbitration process by virtue of their repeat player status (Bingham, 1997:215). Although her study of arbitrations using the Due Process Protocol suggests that the adoption of the protocol lessens the impact of the employer’s repeat player status, it certainly does not suggest that the advantage is eliminated. In fact, Professor Bingham reports that only when both the Due Process Protocol and a Personnel Handbook are adopted does the employer’s likelihood of success decrease. Bingham could not support her hypothesis that the Due Process Protocol alone reduces the chances of employer success.
A more recent empirical study, conducted by Professor Theodore Eisenberg and Elizabeth Hill, offered additional insight, at least with respect to highly paid employees (Eisenberg and Hill, 2003-2004). According to their study, for highly paid employees (those making more than $60,000 per year), arbitrated outcomes do not differ materially from trial outcomes. Professor Alexander Colvin, using different empirical research, reached a conclusion inconsistent with Eisenberg and Hill’s study (Colvin, 2011). In a study of California employment arbitration cases between 2003 and 2007 administered by AAA, Professor Colvin found that the employee win rate among the cases was lower than the employee win rate in employment litigation trials, that the median and average award amounts were “substantially” lower than amounts reported in employment litigation but that speed to disposition was much shorter than litigation and employee-paid fees were insubstantial (in 97 percent of cases the employer paid 100 percent of the fees beyond a small filing fee). Professor Colvin also substantiated a repeat player effect, finding that employee win rates and award amounts were lower when the employer was involved in multiple arbitration cases.
While commentators and existing empirical studies are highly critical of employer-implemented arbitration schemes, the courts, immediately following Gilmer, were generally favorable to mandatory arbitration. Yet today, courts are becoming more receptive to challenges to arbitration on a variety of grounds. The judicial backlash against arbitration agreements, particularly when employees or consumers are involved, has focused on several areas:
 
    •  Whether an employee who is being denied the right to sue on the basis of a predispute arbitration agreement knowingly and voluntarily waived the right to sue.
    •  The fairness of the arbitration procedure to which the employee has agreed, including (1) allocation of arbitrator’s fees and arbitration’s costs, (2) arbitration filing fees, and (3) conscionability of the arbitration agreement.
    •  The impact of arbitration agreements on the EEOC’s continuing role in employment discrimination cases.
    •  The scope of judicial review of the arbitrator’s awards.
    1. Knowing and Voluntary Waiver of the Right to Sue
While courts often say that a waiver of the right to enforce statutory rights in a judicial forum will not be enforced unless that waiver was knowing and voluntary, they will rarely refuse to enforce an agreement to arbitrate on either of these grounds.
    a. Voluntary
The argument that an agreement to arbitrate should not be enforced because the employee had no practical choice but to accept that agreement or surrender her employment was rejected in Gilmer and has rarely been successful since then. Rather, when unequal bargaining power is relied on as a basis for avoiding arbitration, the court’s focus is likely to be on the use that the employer made of its greater bargaining power. If it used that power to impose an unfair arbitration procedure, biased against the employee, that may well be grounds for refusing to enforce the agreement to arbitrate.
    b. Knowing
As a general rule, courts have held that an employee who signs a contract containing an arbitration clause has knowingly consented to arbitrate. In Williams v. Cigna Financial Advisors, Inc., 56 F.3d 656 (5th Cir. 1995), for example, Williams signed a U-4 Registration that committed him to adhere to all rules of the NASD. At the time, NASD’s Code of Arbitration Procedure did not require arbitration of employment disputes. The rules were later amended, and, according to the court, Williams “consented” to mandatory arbitration when he signed a subsequent U-4 Registration. An even broader interpretation of consent to arbitration appears in F. J. O’Brien & Associates, Inc. v. Pipkin, 64 F.3d 257 (7th Cir. 1995). Pipkin signed a contract agreeing to abide by all “requirements” of the National Futures Organization. The court held that “requirements” was defined in two other documents as incorporating a fourth document, the Member Arbitration Rules.
Standards governing consent may change depending on the claims at issue and the consenting party’s experience. In Paul Revere Variable Annuity Ins. Co. v. Zang, 248 F.3d 1 (1st Cir. 2001), two general managers agreed, as a condition of their employment, to arbitrate all claims arising out of their employment according to NASD rules as they existed at the time of registration and as they “may from time to time be adopted, changed, or amended.” When a dispute later arose between the managers and their employer, the managers argued that the arbitration agreement was unenforceable because their consent to it was neither knowing nor voluntary. The First Circuit upheld the arbitration agreement because the case involved employment discrimination claims rather than a contract dispute and the Zang employer neither explicitly agreed to familiarize its employees with the governing regulations nor failed to notify the plaintiffs of the mandatory arbitration provision. Moreover, the court emphasized that the two managers were “professionals” who should be expected to keep up with rule changes.
An exception to this line of cases is Prudential Insurance Co. of America v. Lai, 42 F.3d 1299 (9th Cir. 1994), in which the court reversed an order compelling arbitration of Title VII claims because the waiver of statutory remedies was not made knowingly. In that case, the employer did not allow the employees to read the contract before signing it or provide them with a copy of the NASD manual containing the terms of the arbitration agreement, which was incorporated into the contract by reference. Neither the contract nor the NASD manual notified employees that they were required to arbitrate Title VII claims. Thus, at least in the Ninth Circuit, the arbitration agreement itself may need to spell out an employee’s claims under protective statutes in order for that agreement to constitute a waiver of the employee’s statutory remedies. See also Nelson v. Cyprus Bagdad Copper Corp., 119 F.3d 756 (9th Cir. 1997) (2–1 decision) (provision in employee handbook not effective to provide employee consent); Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 170 F.3d 1, 163 F.3d 73 (1st Cir. 1999) (2–1 decision) (since employer only told employee arbitration was required for claims specified in NYSE rules, but did not give employee a copy of those rules or spell out what they provided, waiver of judicial forum was not “clear and unmistakable” and arbitration clause would not be enforced).
The vast majority of courts considering the issue have rejected the heightened standards proposed in Lai and Rosenberg. See Haskins v. Prudential Ins. Co. of America, 230 F.3d 231 (6th Cir. 2000) (rejecting Lai and Rosenberg, court holds that employee bound by NASD’s U-4 arbitration agreement even though not given copy of NASD arbitration rules); Seus v. John Nuveen & Co., 146 F.3d 175, 183 n.2 (3d Cir. 1998) (court expressly disagrees with Lai reasoning); Hart v. Canadian Imperial Bank of Commerce, 43 F. Supp. 2d 395, 400 (S.D.N.Y. 1999) (court rejects Lai’s knowing and voluntary standard); Battle v. Prudential Ins. Co. of America, 973 F. Supp. 861, 866 (D. Minn. 1997) (Lai analysis unsound and unsupported by law); Beauchamp v. Great West Life Assur. Co., 918 F. Supp. 1091 (E.D. Mich. 1996) (rejecting Lai’s “knowing” standard); but see Walker v. Ryan’s Family Steak Houses, Inc., 400 F.3d 370 (6th Cir. 2005) (knowing and voluntary waiver required). Thus, most plaintiffs will find that a claim based on lack of knowledge or appropriateness of the subject matter for arbitration is unlikely to succeed.
The U.S. Supreme Court held that states may not enact legislation aimed at protecting an unwary party from unknowingly surrendering the right to sue. In Doctor’s Associates, Inc. v. Casarotto, 517 U.S. 681 (1996), the Court held that the FAA preempted a Montana statute that required that an arbitration clause be printed on the first page in underlined capital letters. “Courts may not … invalidate arbitration agreements under state laws applicable only to arbitration provisions.… Congress precluded States from singling out arbitration provisions for suspect status, requiring instead that such provisions be placed upon the same footing as other contracts” (id. at 687). While Casarotto did not arise in an employment context, there is no reason to suppose that the result would have been otherwise if it had.
    2. Fairness of the Arbitration Procedures
From a policy perspective, the issue of fairness of arbitration’s procedures has been treated most influentially in two documents—the Dunlop Commission Report and the Due Process Protocol, issued by the Task Force on Alternative Dispute Resolution in Employment—as well as by some recent court decisions. Excerpts from each follow.
    COMMISSION ON THE FUTURE OF WORKER-
MANAGEMENT RELATIONS, REPORT AND
RECOMMENDATIONS

    25-33 (1994)
Testimony before the Commission indicated that recent employer experimentation with arbitration has produced programs that range from serious and fair alternatives to litigation, to mechanisms that appear to be of dubious merit for enforcing the public values embedded in our laws.3 The challenge, then, is how to encourage the creative potential of alternatives to standard court litigation, while ensuring that the legal needs and priorities of a diverse American work force are fairly satisfied.…
[T]he Commission believes that development of private arbitration alternatives for workplace disputes must be encouraged. High-quality alternatives to litigation hold the promise of expanding access to public law rights for lower-wage workers. Private arbitration may also allow even the most contentious disputes to be resolved in a manner which permits the complaining employee to raise the dispute without permanently fracturing the employee’s working relationship with the employer.
In light of the important social values embodied in public employment law and regulation, however, the Commission believes that a shift to private alternatives must proceed carefully. Significant quality standards should be met by the private arbitration mechanisms developed by individual firms and their employees, to enhance the contributions they make to insuring both protection of and respect for America’s workforce.…
In specific terms, the Commission recommends the following guide posts for ensuring quality in private arbitration:
Payment of arbitrator. To ensure impartiality of the arbitrator, both the employee and the employer should contribute to the arbitrator’s fee. Ideally, the employee contribution should be capped in proportion to the employee’s pay, so as to avoid discouraging claims by lower-wage workers.
Awards and remedies. The introduction of a workplace arbitration system should not curb substantive employee protections. This means that private arbitration must offer employees the same array of remedies available to them through litigation in court. Public law arbitrators should be empowered to award whatever relief—including reinstatement, back pay, additional economic damages, punitive awards, injunctive relief, and attorneys’ fees—that would be available in court under the law in question.
Final arbitrator ruling. The arbitrator should issue a written opinion spelling out the findings of fact and reasons which led to the decision. This opinion need not correspond in style or length to a court opinion. However, it should set out in understandable terms the basis for the arbitrator’s ruling.
Court review. Judicial review of arbitrator rulings must ensure that the arbitration decision reflects an appropriate understanding and interpretation of the relevant legal doctrines. While a reviewing court should defer to an arbitrator’s fact findings as long as they have substantial evidentiary basis, the reviewing court’s authoritative interpretation of the law should bind arbitrators as much as it now binds administrative agencies and lower courts. For example, if an arbitration decision in regard to a sexual harassment claim fails to grasp and apply the standard set for such claims by the Supreme Court, the reviewing court must overturn the arbitration decision as inconsistent with current law.…
    TASK FORCE ON ALTERNATIVE DISPUTE RESOLUTION
IN EMPLOYMENT, DUE PROCESS PROTOCOL

    (1995)
A DUE PROCESS PROTOCOL FOR MEDIATION AND ARBITRATION OF STATUTORY DISPUTES ARISING OUT OF THE EMPLOYMENT RELATIONSHIP
A.    PRE- OR POST-DISPUTE ARBITRATION
The Task Force takes no position on the timing of agreements to mediate and/or arbitrate statutory employment disputes, though it agrees that such agreements be knowingly made.* The focus of this Protocol is on standards of exemplary due process.
B.    RIGHT OF REPRESENTATION
    1. Choice of Representative
Employees considering the use of or, in fact, utilizing mediation and/or arbitration procedures should have the right to be represented by a spokesperson of their own choosing. The mediation and arbitration procedure should so specify and should include reference to institutions which might offer assistance, such as bar associations, legal service associations, civil rights organizations, trade unions, etc.
    2. Fees for Representation
The amount and method of payment for representation should be determined between the claimant and the representative. We recommend, however, a number of existing systems which provide employer reimbursement of at least a portion of the employee’s attorney fees, especially for lower-paid employees. The arbitrator should have the authority to provide for fee reimbursement, in whole or in part, as part of the remedy in accordance with applicable law or in the interests of justice.…
    3. Access to Information
One of the advantages of arbitration is that there is usually less time and money spent in pre-trial discovery. Adequate but limited pre-trial discovery is to be encouraged and employees should have access to all information reasonably relevant to mediation and/or arbitration of their claims. The employees’ representative should also have reasonable pre-hearing and hearing access to all such information and documentation.
Necessary pre-hearing depositions consistent with the expedited nature of arbitration should be available.
We also recommend that prior to selection of an arbitrator, each side should be provided with the names, addresses and phone numbers of the representatives of the parties in that arbitrator’s six most recent cases to aid them in selection.
C.    MEDIATOR AND ARBITRATOR QUALIFICATION
    1. Roster Membership
Mediators and arbitrators selected for such cases should have skill in the conduct of hearings, knowledge of the statutory issues at stake in the dispute, and familiarity with the workplace and employment environment. The roster of available mediators and arbitrators should be established on a non-discriminatory basis, diverse by gender, ethnicity, background, experience, etc., to satisfy the parties that their interests and objectives will be respected and fully considered.…
    2. Training
The creation of a roster containing the foregoing qualifications dictates the development of a training program to educate existing and potential labor and employment mediators and arbitrators as to the statutes, including substantive, procedural and remedial issues to be confronted, and to train experts in the statutes as to employer procedures governing the employment relationship as well as due process and fairness in the conduct and control of arbitration hearings and mediation sessions.…
    3. Selection Panel
Upon request of the parties, the designating agency should utilize a list procedure such as that of the AAA or select a panel composed of an odd number of mediators and arbitrators from its roster or pool. The panel cards for such individuals should be submitted to the parties for their perusal prior to alternate striking of the names on the list, resulting in the designation of the remaining mediator and/or arbitrator.
The selection process could empower the designating agency to appoint a mediator and/or arbitrator if the striking procedure is unacceptable or unsuccessful. As noted above, subject to the consent of the parties, the designating agency should provide the names of the parties and their representatives in recent cases decided by the listed arbitrators.
    4. Conflicts of Interest
The mediator and arbitrator for a case has a duty to disclose any relationship which might reasonably constitute or be perceived as a conflict of interest.…
    5. Authority of the Arbitrator
The arbitrator should be bound by applicable agreements, statutes, regulations and rules of procedure of the designating agency, including the authority to determine the time and place of the hearing, permit reasonable discovery, issue subpoenas, decide arbitrability issues, preserve order and privacy in the hearings, rule on evidentiary matters, determine the close of the hearing and procedures for post-hearing submissions, and issue an award resolving the submitted dispute.
The arbitrator should be empowered to award whatever relief would be available in court under the law. The arbitrator should issue an opinion and award setting forth a summary of the issues, including the type(s) of dispute(s), the damages and/or other relief requested and awarded, a statement of any other issues resolved, and a statement regarding the disposition of any statutory claim(s).
    6. Compensation of the Mediator and Arbitrator
Impartiality is best assured by the parties sharing the fees and expenses of the mediator and arbitrator. In cases where the economic condition of a party does not permit equal sharing, the parties should make mutually acceptable arrangements to achieve that goal if at all possible. In the absence of such agreement, the arbitrator should determine allocation of fees. The designating agency, by negotiating the parties’ share of costs and collecting such fees, might be able to reduce the bias potential of disparate contributions by forwarding payment to the mediator and/or arbitrator without disclosing the parties’ share therein.
D.    SCOPE OF REVIEW
The arbitrator’s award should be final and binding and the scope of review should be limited.*

A different approach to assuring a fair nonjudicial tribunal for dealing with statutory claims was adopted by the parties to Cremin v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 957 F. Supp. 1460 (N.D. Ill. 1997), a class action alleging sexual discrimination by Merrill Lynch in violation of Title VII. In settlement of that case, the parties agreed that the individual claims of class members would be resolved in a three-step procedure designed by the parties.
Step 1 consisted of negotiations between Merrill and the claimant. Claims not settled at step 1 were to go to step 2, which was mediation between Merrill and the claimant, with the mediators to be jointly agreed on. Claims not resolved at step 2 went to a step 3 arbitration procedure (referred to by the parties as a “third stage hearing”). If the claim was “complex” (a determination to be made by the mediator), it was to be heard by three arbitrators, all of whom were to be selected by the parties, at least one of whom must be female, and at least two of whom must be knowledgeable in Title VII law. The arbitrators were to follow all applicable law, including the Federal Rules of Evidence, albeit with some exceptions. There were provisions for limited discovery, for written decisions and awards, and for limited judicial review pursuant to the standards of §10 of the FAA.
A similar procedure was adopted in the settlement of another class action sexual discrimination suit, Martens v. Smith Barney, Inc., No. 96 Civ. 3779, 2002 WL 867666 (S.D.N.Y. May 3, 2002). In that procedure, all arbitrations were to be heard by three arbitrators, at least one of whom must be female, one must be knowledgeable about alternative dispute resolution, and two must be knowledgeable about employment-related claims.†
    COLE v. BURNS INTERNATIONAL SECURITY SERVICES

    105 F.3d 1465 (D.C. Cir. 1997)
EDWARDS, CHIEF JUDGE.
I.    SUMMARY OF OPINION
This case raises important issues regarding whether and to what extent a person can be required, as a condition of employment, to (1) waive all rights to a trial by jury in a court of competent jurisdiction with respect to any dispute relating to recruitment, employment, or termination, including claims involving laws against discrimination, and (2) sign an agreement providing that, at the employer’s option, any such employment disputes must be arbitrated. At its core, this appeal challenges the enforceability of conditions of employment requiring individuals to arbitrate claims resting on statutory rights. The issues at hand bring into focus the seminal decision of Gilmer v. Interstate Johnson Lane Corp., and call into question the limits of the Supreme Court’s holdings in that case.
II.    BACKGROUND
Clinton Cole used to work as a security guard at Union Station in Washington, D.C. for a company called LaSalle and Partners (“LaSalle”). In 1991, Burns Security took over LaSalle’s contract to provide security at Union Station and required all LaSalle employees to sign a “Pre-Dispute Resolution Agreement” in order to obtain employment with Burns.…
In October 1993, Burns Security fired Cole. After filing charges with the Equal Employment Opportunity Commission, Cole filed the instant complaint in the United States District Court for the District of Columbia, alleging racial discrimination, harassment based on race, retaliation for his writing a letter of complaint regarding sexual harassment of a subordinate employee by another supervisor at Burns, and intentional infliction of emotional distress. Burns moved to compel arbitration of the dispute and to dismiss Cole’s complaint pursuant to the terms of the contract.
III.    DISCUSSION
B.    THE ENFORCEABILITY OF CONDITIONS OF EMPLOYMENT REQUIRING INDIVIDUAL EMPLOYEES TO ARBITRATE CLAIMS RESTING ON STATUTORY RIGHTS
… In order to properly consider the validity of the arbitration agreement in this case, it is crucial to emphasize the distinction between arbitration in the context of collective bargaining and mandatory arbitration of statutory claims outside of the context of a union contract. These are vastly different situations, involving very different considerations. Arbitration in collective bargaining has a rich tradition in the United States, and a plethora of case law to support it. Arbitration of statutory claims, however, is the proverbial “new kid on the block,” mostly an attempt to reduce the burdens and expenses of formal litigation. And arbitration of statutory claims is hardly legendary, for it is not only a new idea, but it comes in no clear form, and it has many detractors. Not surprisingly, because traditional labor arbitration is so celebrated in the United States, it is easy for the uninitiated to fall prey to the suggestion that the legal precepts governing the enforcement and review of arbitration emanating from collective bargaining should be equally applicable to arbitration of all employment disputes. This is a mischievous idea, one that we categorically reject.
    1. The Role of Arbitration: Collective Bargaining and Statutory Claims Distinguished
Whereas an arbitrator serves as an agent or “alter ego” for the parties to a collective bargaining agreement, an arbitrator who resolves statutory claims serves simply as a private judge. Yet, unlike a judge, an arbitrator is neither publicly chosen nor publicly accountable.
Arbitration of public law issues is also troubling, on a less abstract level, because the structural protections inherent in the collective bargaining context are not duplicated in cases involving mandatory arbitration of individual statutory claims. Unlike the labor case, in which both union and employer are regular participants in the arbitration process, only the employer is a repeat player in cases involving individual statutory claims. As a result, the employer gains some advantage in having superior knowledge with respect to selection of an arbitrator.
Additionally, while a lack of public disclosure of arbitration awards is acceptable in the collective bargaining context, because both employers and unions monitor such decisions and the awards rarely involve issues of concern to persons other than the parties, in the context of individual statutory claims, a lack of public disclosure may systematically favor companies over individuals. Judicial decisions create binding precedent that prevents a recurrence of statutory violations; it is not clear that arbitral decisions have any such preventive effect. The unavailability of arbitral decisions also may prevent potential plaintiffs from locating the information necessary to build a case of intentional misconduct or to establish a pattern or practice of discrimination by particular companies.
Furthermore, as in the instant case, mandatory arbitration agreements in individual employees’ contracts often are presented on a take-it-or-leave-it basis; there is no union to negotiate the terms of the arbitration arrangement.…
Finally, the competence of arbitrators to analyze and decide purely legal issues in connection with statutory claims has been questioned. Many arbitrators are not lawyers, and they have not traditionally engaged in the same kind of legal analysis performed by judges.…
    2. The Validity of the Agreement to Arbitrate in This Case
The starting point of our analysis is the Supreme Court’s decision in Gilmer. In that case, the Court held that an employee’s agreement to arbitrate employment-related disputes may require him to arbitrate statutory claims under the ADEA because “[b]y agreeing to arbitrate a statutory claim, [an employee] does not forgo the substantive rights afforded by the statute; [he] only submits to their resolution in an arbitral, rather than a judicial, forum.” As noted above, the Court emphasized that “so long as the prospective litigant effectively may vindicate [his or her] statutory cause of action in the arbitral forum, the statute will continue to serve both its remedial and deterrent function.”…
Obviously, Gilmer cannot be read as holding that an arbitration agreement is enforceable no matter what rights it waives or what burdens it imposes. Such a holding would be fundamentally at odds with our understanding of the rights accorded to persons protected by public statutes like the ADEA and Title VII. The beneficiaries of public statutes are entitled to the rights and protections provided by the law. Clearly, it would be unlawful for an employer to condition employment on an employee’s agreement to give up the right to be free from racial or gender discrimination.…
Similarly, an employee cannot be required as a condition of employment to waive access to a neutral forum in which statutory employment discrimination claims may be heard. For example, an employee could not be required to sign an agreement waiving the right to bring Title VII claims in any forum.…
We believe that all of the factors addressed in Gilmer are satisfied here. In particular, we note that the arbitration arrangement (1) provides for neutral arbitrators, (2) provides for more than minimal discovery, (3) requires a written award, (4) provides for all of the types of relief that would otherwise be available in court, and (5) does not require employees to pay either unreasonable costs or any arbitrators’ fees or expenses as a condition of access to the arbitration forum. Thus, an employee who is made to use arbitration as a condition of employment “effectively may vindicate [his or her] statutory cause of action in the arbitral forum.”…
    3. The Obligation to Pay Arbitrators’ Fees
Although we find that the disputed arbitration agreement is legally valid, there is one point that requires amplification. The arbitration agreement in this case presents an issue not raised by the agreement in Gilmer: can an employer condition employment on acceptance of an arbitration agreement that requires the employee to submit his or her statutory claims to arbitration and then requires the employee to pay all or part of the arbitrators’ fees? This was not an issue in Gilmer (and other like cases), because, under NYSE Rules and NASD Rules, it is standard practice in the securities industry for employers to pay all of the arbitrators’ fees. Employees may be required to pay a filing fee, expenses, or an administrative fee, but these expenses are routinely waived in the event of financial hardship.
Thus, in Gilmer, the Supreme Court endorsed a system of arbitration in which employees are not required to pay for the arbitrator assigned to hear their statutory claims. There is no reason to think that the Court would have approved arbitration in the absence of this arrangement. Indeed, we are unaware of any situation in American jurisprudence in which a beneficiary of a federal statute has been required to pay for the services of the judge assigned to hear her or his case. Under Gilmer, arbitration is supposed to be a reasonable substitute for a judicial forum. Therefore, it would undermine Congress’s intent to prevent employees who are seeking to vindicate statutory rights from gaining access to a judicial forum and then require them to pay for the services of an arbitrator when they would never be required to pay for a judge in court.
There is no doubt that parties appearing in federal court may be required to assume the cost of filing fees and other administrative expenses, so any reasonable costs of this sort that accompany arbitration are not problematic.2 However, if an employee like Cole is required to pay arbitrators’ fees ranging from $500 to $1,000 per day or more, in addition to administrative and attorneys’ fees, is it likely that he will be able to pursue his statutory claims? We think not.…
Arbitration will occur in this case only because it has been mandated by the employer as a condition of employment. Absent this requirement, the employee would be free to pursue his claims in court without having to pay for the services of a judge. In such a circumstance—where arbitration has been imposed by the employer and occurs only at the option of the employer—arbitrators’ fees should be borne solely by the employer.
Some commentators have suggested that it would be a perversion of the arbitration process to have the arbitrator paid by only one party to the dispute. We fail to appreciate the basis for this concern. If an arbitrator is likely to “lean” in favor of an employer—something we have no reason to suspect—it would be because the employer is a source of future arbitration business, and not because the employer alone pays the arbitrator. It is doubtful that arbitrators care about who pays them, so long as they are paid for their services.
Furthermore, there are several protections against the possibility of arbitrators systematically favoring employers because employers are the source of future business. For one thing, it is unlikely that such corruption would escape the scrutiny of plaintiffs’ lawyers or appointing agencies like AAA. Corrupt arbitrators will not survive long in the business. In addition, wise employers and their representatives should see no benefit in currying the favor of corrupt arbitrators, because this will simply invite increased judicial review of arbitral judgments. Finally, if the arbitrators who are assigned to hear and decide statutory claims adhere to the professional and ethical standards set by arbitrators in the context of collective bargaining, there is little reason for concern. In this sense, the rich tradition of arbitration in collective bargaining does serve as a valuable model.
In sum, we hold that Cole could not be required to agree to arbitrate his public law claims as a condition of employment if the arbitration agreement required him to pay all or part of the arbitrator’s fees and expenses. In light of this holding, we find that the arbitration agreement in this case is valid and enforceable. We do so because we interpret the agreement as requiring Burns Security to pay all of the arbitrator’s fees necessary for a full and fair resolution of Cole’s statutory claims.
    4. Judicial Review
The final issue in this case concerns the scope of judicial review of arbitral awards in cases of this sort, where an employee is compelled as a condition of employment to arbitrate statutory claims. Cole has argued that the arbitration agreement is unconscionable, because any arbitrator’s rulings, even as to the meaning of public law under Title VII, will not be subject to judicial review. Cole is wrong on this point.
Judicial review of arbitration awards covering statutory claims is necessarily focused, but that does not mean that meaningful review is unavailable. The FAA itself recognizes a number of grounds on which arbitration awards may be vacated.…
The Supreme Court has also indicated that arbitration awards can be vacated if they are in “manifest disregard of the law.” Although this term has not been defined by the Court, and the circuits have adopted various formulations,22 we believe that this type of review must be defined by reference to the assumptions underlying the Court’s endorsement of arbitration. As discussed above, the strict deference accorded to arbitration decisions in the collective bargaining arena may not be appropriate in statutory cases in which an employee has been forced to resort to arbitration as a condition of employment. Rather, in this statutory context, the “manifest disregard of law” standard must be defined in light of the bases underlying the Court’s decisions in Gilmer-type cases.
Two assumptions have been central to the Court’s decisions in this area. First, the Court has insisted that, “‘[b]y agreeing to arbitrate a statutory claim, a party does not forego the substantive rights afforded by the statute; it only submits to their resolution in an arbitral, rather than a judicial, forum.’” Second, the Court has stated repeatedly that, “‘although judicial scrutiny of arbitration awards necessarily is limited, such review is sufficient to ensure that arbitrators comply with the requirements of the statute at issue.’” These twin assumptions regarding the arbitration of statutory claims are valid only if judicial review under the “manifest disregard of the law” standard is sufficiently rigorous to ensure that arbitrators have properly interpreted and applied statutory law.
The value and finality of an employer’s arbitration system will not be undermined by focused review of arbitral legal determinations. Most employment discrimination claims are entirely factual in nature and involve well-settled legal principles.… As a result, in the vast majority of cases, judicial review of legal determinations to ensure compliance with public law should have no adverse impact on the arbitration process. Nonetheless, there will be some cases in which novel or difficult legal issues are presented demanding judicial judgment. In such cases, the courts are empowered to review an arbitrator’s award to ensure that its resolution of public law issues is correct.… Because meaningful judicial review of public law issues is available, Cole’s agreement to arbitrate is not unconscionable or otherwise unenforceable.
KAREN LECRAFT HENDERSON, CIRCUIT JUDGE, concurring in part and dissenting in part:
By conditioning arbitration on the employer’s assumption of arbitrator costs, the majority engages in pure judicial fee shifting which finds no support in the FAA, Gilmer, or the parties’ agreement, not one of which addresses arbitration fee allocation. Yet, relying on this very silence, the majority now declares that the employer must bear the costs, regardless of the outcome or the merits of the parties’ positions, because of the majority’s own speculation on what the arbitration costs will be and who will be required to pay them.
    Questions
7.26    Paragraph B3 of the Due Process Protocol recommends that prior to the selection of an arbitrator, each side should be provided with information enabling it to contact the representatives of the parties in the arbitrator’s six most recent cases. If you were representing the employee, is there any other information that you would like about the arbitrator’s prior cases?
7.27    The Due Process Protocol is not limited to the arbitration of statutory disputes arising out of the employment relationship, but applies equally to the mediation of such disputes. What is the value of mediation in a case turning on the interpretation and application of a federal statute?
7.28    The imaginary state of Arkabama has a statute that requires all employment disputes to be sent to mediation by a court-appointed mediator prior to such disputes being litigated. The statute also provides that the mediator’s fee is to be shared equally by the parties. Does the decision in Cole (1997) provide a basis for an employee to refuse to pay his share of the mediator’s fee?
    a. Arbitration Costs
    (1)    Arbitrator’s Fees
In determining whether an arbitration agreement is unconscionable, courts typically examine the overall fairness of the agreement. Part of the determination of overall fairness turns on whether the agreement requires the plaintiff to pay part of the arbitrator’s fees. The Cole court suggested that such an arrangement would be unacceptable; the Due Process Protocol, by contrast, suggests that it is appropriate for an employee to pay part of the arbitrator’s fees although it recommends that the employer pay for all fees if the employee is “lower paid.” The California Supreme Court in Armendariz v. Foundation Health Psychcare Services, Inc., 24 Cal. 4th 83, 102 (Cal. 2000), stated that an arbitration agreement is unenforceable if it requires employees to pay either “unreasonable costs or any arbitrator’s fees or expenses as a condition of access to the arbitration forum.” See also Parilla v. IAP Worldwide Servs., VI, Inc., 368 F.3d 269, 283-285 (3d Cir. 2004) (“loser pays” provision in arbitration agreement may be unconscionable); Maciejewski v. Alpha Systems Lab, Inc., No. 6021588, 2002 WL 31888782, unreported (Dec. 30, 2002) (appeals court refuses to enforce agreement requiring arbitration of age and race discrimination claims because requirement that employee pay half of the arbitrators’ fees is unconscionable); but see Zumpano v. Omnipoint Communications, No. CIV.A.00-CV-595, 2001 WL 43781 (E.D. Pa. Jan. 18, 2001) (arbitration agreement that may require employee to pay part of arbitrator’s fees and expenses not per se unconscionable). Twin concerns appear to drive the jurisprudence on this issue. First, courts hold that the arbitrator’s fees and the costs of the arbitration should be proportional to the value of the claim at issue. Second, courts recognize that in court proceedings litigants do not have to pay the judge’s fees or high filing fees and that arbitration fees might destroy any path to relief for parties who cannot afford them. See Irwin v. UBS Paine Webber, Inc., 324 F. Supp. 2d 1103, 1108-1109 (C.D. Cal. 2004) (arbitration fees are unconscionable because more expensive than filing suit in federal court); but see Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 170 F.3d 1 (1st Cir. 1999) (court rejected employee’s contention that arbitration agreement was unconscionable because it might subject him to forum fees as high as $3,000 per day); Bradford v. Rockwell Semiconductor Sys., 238 F.3d 549 (4th Cir. 2001) (arbitration agreement requiring employee and employer to share arbitration fees and costs is not per se unconscionable; court could conduct case-by-case analysis to determine whether the employee is able to pay the fees and costs and whether litigation costs would deter the employee from bringing a claim in court).
What happens when the parties’ agreement is silent on the issue of who bears the costs of the arbitral process? In Green Tree Financial Corp.-Alabama v. Randolph, 531 U.S. 79 (2000), the Court considered whether Randolph, who had signed an arbitration agreement when she financed the purchase of a mobile home through Green Tree Financial, was obligated to arbitrate her Truth in Lending Act (TILA) and Equal Credit Opportunity Act claims. The Court concluded that she was, and rejected her argument that the arbitration agreement’s silence with respect to payment of filing fees, arbitrators’ costs, and other arbitration expenses rendered the agreement unenforceable. The Court stated:
     In determining whether statutory claims may be arbitrated, we first ask whether the parties agreed to submit their claims to arbitration, and then ask whether Congress has evinced an intention to preclude a waiver of judicial remedies for the statutory rights at issue. See Gilmer, 111 S. Ct. 1647; Mitsubishi, 105 S. Ct. 3346. In this case, it is undisputed that the parties agreed to arbitrate all claims relating to their contract, including claims involving statutory rights. Nor does Randolph contend that the TILA evinces an intention to preclude a waiver of judicial remedies. She contends instead that the arbitration agreement’s silence with respect to costs and fees creates a “risk” that she will be required to bear prohibitive arbitration costs if she pursues her claims in an arbitral forum, and thereby forces her to forgo any claims she may have against petitioners. Therefore, she argues, she is unable to vindicate her statutory rights in arbitration.
          It may well be that the existence of large arbitration costs could preclude a litigant such as Randolph from effectively vindicating her federal statutory rights in the arbitral forum. But the record does not show that Randolph will bear such costs if she goes to arbitration. Indeed, it contains hardly any information on the matter. As the Court of Appeals recognized, “we lack … information about how claimants fare under Green Tree’s arbitration clause.” The record reveals only the arbitration agreement’s silence on the subject, and that fact alone is plainly insufficient to render it unenforceable. The “risk” that Randolph will be saddled with prohibitive costs is too speculative to justify the invalidation of an arbitration agreement.
          To invalidate the agreement on that basis would undermine the “liberal federal policy favoring arbitration agreements.” Moses H. Cone Memorial Hospital, 460 U.S., at 24. We have held that the party seeking to avoid arbitration bears the burden of establishing that Congress intended to preclude arbitration of the statutory claims at issue. See Gilmer, supra; McMahon, supra. Similarly, we believe that where, as here, a party seeks to invalidate an arbitration agreement on the ground that arbitration would be prohibitively expensive, that party bears the burden of showing the likelihood of incurring such costs. Randolph did not meet that burden. How detailed the showing of prohibitive expense must be before the party seeking arbitration must come forward with contrary evidence is a matter we need not discuss; for in this case neither during discovery nor when the case was presented on the merits was there any timely showing at all on the point. The Court of Appeals therefore erred in deciding that the arbitration agreement’s silence with respect to costs and fees rendered it unenforceable.7
 
Does it make sense for the Court to wait to rule on the question of whether the allocation of fees was proper until Randolph returns to court, following arbitration, if she contends that the ultimate cost allocation was prohibitively expensive? Does waiting serve the interest of judicial economy?
    (2)    Arbitration Filing Fees
Allocation of arbitration’s filing fees continues to present problems for courts as well. Courts will refuse to enforce an arbitration agreement as unconscionable if the filing fees for the arbitration are excessive. A major case in this area is Brower v. Gateway 2000, Inc., 676 N.Y.S.2d 569 (N.Y. App. Div. 1st Dept. 1998). In that case, a consumer purchasing a computer from Gateway had 30 days following the receipt of the computer to accept or reject the contract of sale. Among other documents accompanying the computer was an arbitration clause that specified the International Chamber of Commerce (ICC) as the arbitral provider. The ICC charged a $4,000 filing fee. The New York Appellate Court held that the filing fees were excessive and the contract was therefore unconscionable. Other courts have determined whether fees are excessive by comparing the amount of fees a plaintiff must pay to the value of the claim at stake. See, for example, Shankle v. B-G Maintenance Mgmt. of Colorado, Inc., 163 F.3d 1230 (10th Cir. 1999) (arbitration agreement that requires lower-paid employee to pay half of the arbitrator’s fees, which could run anywhere from $1,875 to $5,000, is unenforceable); Myers v. Terminix Intl. Co., 697 N.E.2d 277 (Ohio Cm. Pl. 1998) (arbitration provision in service contract unenforceable because it would require homeowner to pay arbitration filing fee of $2,000 that was hundreds of dollars more than the amount of the underlying dispute). Courts have yet to agree on a formula for assessing when fees become excessive. Thus, allocation of arbitration fees continues to be evaluated on a case-by-case basis.
    Questions
7.29    Electronics International, a major electronics retailer with 30,000 employees in the United States, hired Martha Grainger as a sales associate, at the rate of $12 per hour. At the time she began her employment, she signed an arbitration agreement that required her to pay half of the arbitrators’ fee, currently $700 per day, and all of the arbitration’s filing fee, $400. Martha wants to file a sexual discrimination claim demanding $70,000, but wonders whether these fees and costs can be avoided. Does Randolph (2000) provide any guidance on the question of whether an employee or consumer should have to shoulder the expense of hiring arbitrators or paying filing fees? What if the Electronics International arbitration agreement stated that “the loser pays” for the arbitrator’s fees and the arbitration costs? Is that less problematic? One response to the Randolph case came from a major arbitrator provider, the National Arbitration Forum (NAF). (NAF no longer administers consumer arbitration cases.) Anticipating the need for redistribution of costs in light of Randolph, the NAF Code of Procedure shifts in large part the fees for small claims cases involving a dispute between a company and a consumer from employees and consumers to the company or employer. The American Arbitration Association (AAA) subsequently followed suit, capping arbitrator’s fees at $375 for consumer cases involving less than $75,000 (the consumer pays half of the fees) and shifting the administrative fees to the business.
7.30    While Judge Edwards requires the employer to pay all the arbitrator’s fees as a condition to enforcing an agreement to arbitrate statutorily based claims, both the Dunlop Commission Report and the Due Process Protocol are concerned that payment solely by the employer creates a risk of arbitrator bias. Are you persuaded that this risk is minimal?
    b. Conscionability of the Arbitration Agreement
Another concern that sometimes arises in cases involving mandatory arbitration agreements is whether both parties to the agreement have satisfied their contractual obligations. Perhaps the most egregious example of lack of good faith and fair dealing in forming a contract arose in the following case.
    HOOTERS OF AMERICA, INC. v. PHILLIPS

    173 F.3d 933 (4th Cir. 1999)
WILKINSON, CHIEF JUDGE:
I.
Appellee Annette R. Phillips worked as a bartender at a Hooters restaurant in Myrtle Beach, South Carolina. She was employed since 1989 by appellant Hooters of Myrtle Beach (HOMB).… Phillips alleges that in June 1996, Gerald Brooks, a Hooters official and the brother of HOMB’s principal owner, sexually harassed her by grabbing and slapping her buttocks. After appealing to her manager for help and being told to “let it go,” she quit her job. Phillips then contacted Hooters through an attorney claiming that the attack and the restaurant’s failure to address it violated her Title VII rights. Hooters responded that she was required to submit her claims to arbitration according to a binding agreement to arbitrate between the parties.
This agreement arose in 1994 during the implementation of Hooters’ alternative dispute resolution program. As part of that program, the company conditioned eligibility for raises, transfers, and promotions upon an employee signing an “Agreement to arbitrate employment-related disputes.” The agreement provides that Hooters and the employee each agree to arbitrate all disputes arising out of employment, including “any claim of discrimination, sexual harassment, retaliation, or wrongful discharge, whether arising under federal or state law.” The agreement further states that the employee and the company agree to resolve any claims pursuant to the company’s rules and procedures for alternative resolution of employment-related disputes, as promulgated by the company from time to time (“the rules”). Company will make available or provide a copy of the rules upon written request of the employee.
The employees of HOMB were initially given a copy of this agreement at an all-staff meeting held on November 20, 1994. HOMB’s general manager, Gene Fulcher, told the employees to review the agreement for five days and that they would then be asked to accept or reject the agreement. No employee, however, was given a copy of Hooters’ arbitration rules and procedures. Phillips signed the agreement.…
In March 1998, the district court denied Hooters’ motions to compel arbitration and stay proceedings on the counterclaims. The court found that there was no meeting of the minds on all of the material terms of the agreement and even if there were, Hooters’ promise to arbitrate was illusory. In addition, the court found that the arbitration agreement was unconscionable and void for reasons of public policy. Hooters filed this interlocutory appeal, 9 U.S.C. §16.…
III.
Hooters argues that Phillips gave her assent to a bilateral agreement to arbitrate. That contract provided for the resolution by arbitration of all employment-related disputes, including claims arising under Title VII. Hooters claims the agreement to arbitrate is valid because Phillips twice signed it voluntarily. Thus, it argues the courts are bound to enforce it and compel arbitration.
We disagree.… In this case, the challenge goes to the validity of the arbitration agreement itself. Hooters materially breached the arbitration agreement by promulgating rules so egregiously unfair as to constitute a complete default of its contractual obligation to draft arbitration rules and to do so in good faith.…
The Hooters rules when taken as a whole … are so one-sided that their only possible purpose is to undermine the neutrality of the proceeding. The rules require the employee to provide the company notice of her claim at the outset, including “the nature of the Claim” and “the specific act(s) or omissions(s) which are the basis of the Claim.” Hooters, on the other hand, is not required to file any responsive pleadings or to notice its defenses. Additionally, at the time of filing this notice, the employee must provide the company with a list of all fact witnesses with a brief summary of the facts known to each. The company, however, is not required to reciprocate.
The Hooters rules also provide a mechanism for selecting a panel of three arbitrators that is crafted to ensure a biased decision-maker. The employee and Hooters each select an arbitrator, and the two arbitrators in turn select a third. Good enough, except that the employee’s arbitrator and the third arbitrator must be selected from a list of arbitrators created exclusively by Hooters. This gives Hooters control over the entire panel and places no limits whatsoever on whom Hooters can put on the list. Under the rules, Hooters is free to devise lists of partial arbitrators who have existing relationships, financial or familial, with Hooters and its management. In fact, the rules do not even prohibit Hooters from placing its managers themselves on the list. Further, nothing in the rules restricts Hooters from punishing arbitrators who rule against the company by removing them from the list. Given the unrestricted control that one party (Hooters) has over the panel, the selection of an impartial decision-maker would be a surprising result.
Nor is fairness to be found once the proceedings are begun. Although Hooters may expand the scope of arbitration to any matter, “whether related or not to the Employee’s Claim,” the employee cannot raise “any matter not included in the Notice of Claim.” Similarly, Hooters is permitted to move for summary dismissal of employee claims before a hearing is held whereas the employee is not permitted to seek summary judgment. Hooters, but not the employee, may record the arbitration hearing “by audio or videotaping or by verbatim transcription.” The rules also grant Hooters the right to bring suit in court to vacate or modify an arbitral award when it can show, by a preponderance of the evidence, that the panel exceeded its authority. No such right is granted to the employee.
In addition, the rules provide that upon 30 days notice Hooters, but not the employee, may cancel the agreement to arbitrate. Moreover, Hooters reserves the right to modify the rules, “in whole or in part,” whenever it wishes and “without notice” to the employee. Nothing in the rules even prohibits Hooters from changing the rules in the middle of an arbitration proceeding.…
We hold that the promulgation of so many biased rules—especially the scheme whereby one party to the proceeding so controls the arbitral panel—breaches the contract entered into by the parties. The parties agreed to submit their claims to arbitration—a system whereby disputes are fairly resolved by an impartial third party. Hooters by contract took on the obligation of establishing such a system. By creating a sham system unworthy even of the name of arbitration, Hooters completely failed in performing its contractual duty.…
IV.
We respect fully the Supreme Court’s pronouncement that “questions of arbitrability must be addressed with a healthy regard for the federal policy favoring arbitration.” Moses H. Cone, 460 U.S. at 24. Our decision should not be misread: We are not holding that the agreement before us is unenforceable because the arbitral proceedings are too abbreviated. An arbitral forum need not replicate the judicial forum.…
Nor should our decision be misunderstood as permitting a full-scale assault on the fairness of proceedings before the matter is submitted to arbitration. Generally, objections to the nature of arbitral proceedings are for the arbitrator to decide in the first instance. Only after arbitration may a party then raise such challenges if they meet the narrow grounds set out in 9 U.S.C. §10 for vacating an arbitral award. In the case before us, we only reach the content of the arbitration rules because their promulgation was the duty of one party under the contract. The material breach of this duty warranting rescission is an issue of substantive arbitrability and thus is reviewable before arbitration. This case, however, is the exception that proves the rule: fairness objections should generally be made to the arbitrator, subject only to limited post-arbitration judicial review as set forth in section 10 of the FAA.
By promulgating this system of warped rules, Hooters so skewed the process in its favor that Phillips has been denied arbitration in any meaningful sense of the word. To uphold the promulgation of this aberrational scheme under the heading of arbitration would undermine, not advance, the federal policy favoring alternative dispute resolution. This we refuse to do. The judgment of the district court is affirmed, and the case is remanded for further proceedings consistent with this opinion.
    Questions
7.31    What if Hooters contracted with a third party to provide arbitral services? Would an arbitration agreement between an employee and a third-party arbitration-services provider be enforceable? Should it matter if the entity is a for-profit rather than a not-for-profit organization such as the American Arbitration Association? For additional discussion of the third-party neutral’s ethical obligations, see Section E of this chapter. What potential problems might there be with such an arrangement? What if the employees did not have to pay any portion of the arbitrator’s fees or the costs of the arbitration? Would that make it more likely that a court would enforce the agreement?
7.32    What if the arbitration agreement stated that the employer “shall have the right to select an arbitrator” and “no arbitrator may be selected who shall have provided legal representational services to or for the employer at any time.” The arbitration agreement further states that the employee has “knowingly, intelligently and voluntarily” signed it. See Harold Allen’s Mobile Home Factory Outlet, Inc. v. Butler, 825 So. 2d 779 (Ala. 2002). Does Hooters (1999) provide guidance in answering this question?
    Note on Unconscionability
While employees arguing that their waiver was neither knowing nor voluntary are rarely successful, courts have been more receptive to challenges to the conscionability of arbitration agreements. Gilmer (1991) appeared to give employers license to institute mandatory arbitration agreements. As a result, employers began to adopt more and more restrictive agreements, culminating with agreements like the one at issue in Hooters. In response, courts have revived the unconscionability doctrine, appearing increasingly receptive to challenges that arbitration agreements are unconscionable. For example, in Armendariz v. Foundation Health Psychcare Services, Inc., 24 Cal. 4th 83 (2000), the California Supreme Court held that a provision mandating that the employee, but not the employer, arbitrate all claims arising from termination, was unconscionable. Judicial receptivity to the unconscionability arguments suggests that courts, at least in the arbitration area, may be stretching the unconscionability definition in order to invalidate arbitration agreements.
Typically, a court requires a party to show both procedural and substantive unconscionability before it will invalidate the agreement. Procedural unconscionability involves the contract formation process. If the agreement results from oppression or unfair surprise, it is procedurally unconscionable. Although oppression results from an inequality of bargaining power “which results in no real negotiation, and an absence of meaningful choice,” see Stirlen v. Supercuts, Inc., 51 Cal. App. 4th 1519 (Cal. Ct. App. 1997), the Supreme Court made clear in Gilmer that the inequality of bargaining power that exists between employers and employees is not sufficient to render an arbitration agreement unconscionable. The other factor, “unfair surprise,” involves “the extent to which the supposedly agreed-upon terms of the bargain are hidden in the prolix printed form drafted by the party seeking to enforce the disputed terms.” (Stirlen, 51 Cal. App. 4th at 1532.) The typical arbitration agreement, even though drafted by the employer or business, and appearing in small print within an employee handbook, does not rise to the level of procedural unconscionability.
Substantive unconscionability involves the actual terms of the agreement itself. To establish substantive unconscionability, the court requires a party to demonstrate that the terms are so one-sided as to “shock the conscience,” or terms “so extreme as to appear unconscionable according to the mores and business practices of the time and place.” (Armendariz, 80 Cal. Rptr. 2d at 266.) Thus, an arbitration agreement that strips an employee of substantive rights would rise to the level of substantive unconscionability. Hooters, with its limitations on remedies and skewed arbitrator selection process, is an example of substantive unconscionability. Should an employee or consumer have to satisfy both the procedural and substantive unconscionability prongs in order to have an arbitration agreement invalidated? Is it possible to satisfy both prongs of this test? See Brower v. Gateway 2000, Inc., 676 N.Y.S.2d 569, 574 (N.Y. App. Div. 1998) (despite lack of evidence of procedural unconscionability, court holds that excessive filing fees render arbitration agreement unconscionable); see also Broome (2006) (reporting that in California, courts are predisposed to finding arbitration agreements unconscionable). Some courts ignore the two-prong test, failing to mention unconscionability when deciding not to enforce an arbitration agreement because certain terms in the agreement are unfair to the party with less bargaining power. See Cole v. Burns Intl. Sec. Serv., 105 F.3d 1465 (D.C. Cir. 1997) (court invalidates arbitration agreement because it requires employee to bear half the arbitrator’s fees; no mention of unconscionability); Shankle v. B-G Maintenance Mgmt. of Colorado, Inc., 163 F.3d 1230 (10th Cir. 1999) (same). For a more extensive discussion of unconscionability and predispute arbitration agreements, see Fitzgibbon (2000) (advocating a finding of procedural unconscionability if predispute arbitration agreement signed as condition of employment by lower-paid employee).
Of course, under Concepcion (2011), a court must be careful to apply the unconscionability doctrine to contracts containing arbitration clauses just as it would to contracts that do not contain such clauses.
    Questions
7.33    On remand from the Supreme Court’s Circuit City Stores Inc. v. Adams (2001) decision interpreting the FAA to include within its scope arbitration agreements in employment contracts (see pp. 319-320), the Ninth Circuit substantively evaluated the arbitration agreement contained in Circuit City’s employment application. The Ninth Circuit held that the agreement was unconscionable because it was not negotiable, obligated only the employee, but not the employer, to arbitrate claims, and required the employee to pay half of the arbitration’s costs. Circuit City Stores, Inc. v. Adams, 279 F.3d 889 (9th Cir. 2002). In another Ninth Circuit case, the court held that inclusion of a 30-day opt-out provision in an arbitration agreement rendered that agreement enforceable because the agreement allows “employees a meaningful choice not to participate in the program.” Circuit City Stores, Inc. v. Ahmed, 283 F.3d 1198, 1199 (9th Cir. 2002). In response to cases like this and to a report from Public Citizen, a consumer advocacy group, contending that arbitration can cost claimants considerably more than litigation, Senator Al Franken introduced federal legislation, entitled the “Arbitration Fairness Act,” designed to amend the FAA to preclude the use of pre-dispute mandatory arbitration agreements to resolve consumer, employment, and civil rights claims. S.B. 987 (112th Cong. 2011). Given the breadth of the litigation, already rejected in 2007 and 2009, it is unlikely to pass. In the meantime, the Consumer Financial Protection Bureau (CFPB) is studying the use of arbitration in consumer disputes and is empowered to eliminate or limit the use of arbitration in this context if it finds that such a change is in the public interest. Pub. L. 111-203, §§1002(6), 1028(a) (2011).
7.34    Enrand, Inc., an internet start-up company, requires its employees to sign an arbitration agreement on the first day of work. The agreement states that “all workplace disputes will be subject to arbitration. An arbitrator presiding over any workplace dispute may award damages for breach of contract and back pay only.” Should such an agreement be enforceable? See Hooters; Armendariz v. Foundation Health Psychcare Serv., Inc., 24 Cal. 4th 83 (Cal. 2000); Paladino v. Avnet Computer Technologies, Inc., 134 F.3d 1054 (11th Cir. 1998). What if the arbitrator could award the same relief as a court except punitive damages?
7.35    Lowrey Petroleum, headquartered in Houston, Texas, mandates that all of its employees sign arbitration agreements as a condition of their employment. The agreement provides that “every claim, dispute or controversy, now existing or hereafter arising, known or unknown, shall be resolved by final and binding arbitration.” Two Spanish-speaking employees, who could not read English at the time they began their employment at Lowrey, were recently injured in an explosion. Preferring court to the arbitral forum, they challenge the arbitration agreement on the ground that to enforce it would be unconscionable. What result?
7.36    Paige White began working at Olson Airlines in July 1995. She is a pilot and lives in Chicago, Illinois. She flies on primarily international flights. Olson Airlines is a corporation with headquarters in Chicago, Illinois. On the day she began work, she signed a form indicating receipt of a package of material including a form acknowledging receipt of an employee handbook, an employee handbook, and a form that allowed her to opt out of Olson’s arbitration program. The opt-out form stated that failure to turn in a signed opt-out form within 30 days would mean the employee was automatically part of the arbitration program.
During several of her recent flights to Asia, her male co-pilot began making lewd suggestions to her. Among other things, he asked her whether she planned to share her hotel room with anyone once they arrived and whether she wanted to go to a bathhouse with him. He also grabbed and pinched her on several occasions. At the outset, she politely refused his requests and ignored his innuendo and assaults. Yet after enduring several flights during which her co-pilot assaulted and harassed her, she complained to the head of personnel at Olson. Olson did not respond to her claims, telling her to “let it go.” Believing she had a good case for a claim of sexual harassment under Title VII, she filed a claim with the EEOC in Chicago. After 180 days, the EEOC issued her a right to sue letter, and she filed suit in district court in Chicago, claiming sexual harassment due to a hostile working environment. Olson moved to compel arbitration of the claim under 9 U.S.C. §4, citing the arbitration agreement Paige signed during the course of her employment.
Paige does not wish to go to arbitration. She has heard that plaintiffs obtain higher monetary awards in court, and she wants to embarrass the company publicly. She would like to know whether she might successfully challenge the validity of the arbitration agreement. She has told us that she signed the acknowledgment form and received the handbook, but never reviewed it. She also remembers receiving the opt-out form, but she did not realize that she had only 30 days to return it. She never returned it.
The employee handbook, which was 200 pages long, contained, among other provisions, the following:
     Arbitration Clause: Employees will resolve any and all claims arising out of their employment with Olson Airlines by final and binding arbitration before a panel of three (3) arbitrators. Such claims include, but are not limited to, the Age Discrimination in Employment Act, Title VII of the Civil Rights Act of 1964, as amended, including the amendments of the Civil Rights Act of 1991.
Arbitrator Selection Process: Disputes between employees and Olson Airlines will be resolved by a panel of three arbitrators. The employee will select one arbitrator, and Olson Airlines will select the second arbitrator. The third arbitrator will be selected by the first two appointed arbitrators from a list of Olson employees who have volunteered to act as arbitrators to resolve employment disputes.
Damages Provisions: Under this agreement, arbitrators are limited to awarding prevailing plaintiffs compensatory damages only. This agreement expressly prohibits the award of injunctive, equitable or punitive relief.
Final and Binding: Arbitration of any dispute brought by an employee against Olson Airlines will result in a final and binding determination of that dispute.
Will Paige be successful in avoiding arbitration of her claims? What are her best arguments?
7.37    Le Chateau, a French restaurant in Columbus, Ohio, recently contacted you and requested that you help them draft a dispute resolution clause that Le Chateau may include in their employee handbook. Le Chateau has 50 employees. These employees are primarily waiters and waitresses, dishwashers, and cooks. Le Chateau has significant employee turnover and, in the past five years, has been sued twice for race discrimination and once for disability discrimination. All three claims were resolved through the EEOC mediation program. Even though they were resolved early, Le Chateau had significant expenditures for attorney’s fees and for the company time needed to develop a record to support Le Chateau’s personnel decisions. Moreover, the manager of Le Chateau is afraid that this may be the tip of the iceberg and that, in the future, the restaurant will not be able to settle claims through the EEOC mediation process. While not wedded to including an arbitration clause, Le Chateau has heard that arbitration is cheaper, more efficient, and more confidential than litigation. The restaurant would like you to advise it about the propriety of including an arbitration clause and rules governing the arbitration process in its existing employee handbook. Should Le Chateau make use of employment arbitration? What options should it consider? What are consequences of each option from a legal and business perspective? Draft an arbitration agreement for Le Chateau.
    3. The Impact of Arbitration Agreements on the EEOC’s Continuing Role in Employment Discrimination Cases
One of the questions remaining after Gilmer (1991) was what impact the existence of an arbitration agreement would have on the EEOC’s ability to enforce federal antidiscrimination laws. The Gilmer Court acknowledged concern about the effect of its decision on the EEOC’s efforts to eradicate workplace discrimination, but concluded that its decision would have a minimal impact on the EEOC for two reasons. First, the EEOC would continue to play a role in discrimination cases because arbitration agreements do not preclude an employee from filing a claim with the EEOC. Second, the existence of an arbitration agreement would have no effect on the EEOC’s ability to seek class-wide and injunctive relief on behalf of claimants. Unfortunately, the Gilmer decision did not address whether the existence of an arbitration agreement would preclude the EEOC from pursuing monetary relief on behalf of the claimant.
The Supreme Court addressed the issue over ten years later in EEOC v. Waffle House, Inc.
    EEOC v. WAFFLE HOUSE, INC.

    534 U.S. 279 (2002)
JUSTICE STEVENS delivered the opinion of the Court.
The question presented is whether an agreement between an employer and an employee to arbitrate employment-related disputes bars the Equal Employment Opportunity Commission (EEOC) from pursuing victim-specific judicial relief, such as backpay, reinstatement, and damages, in an enforcement action alleging that the employer has violated Title I of the Americans with Disabilities Act of 1990 (ADA).
[Eric Baker agreed to arbitrate any dispute arising out of his employment at Waffle House. While at work, Baker suffered a seizure. Soon after, he was discharged. Instead of filing a claim in arbitration, Baker filed with the EEOC. The EEOC decided to pursue his case, including a claim for victim-specific relief. The Fourth Circuit rejected the EEOC’s claim, authorizing the EEOC to pursue only injunctive or equitable relief on behalf of an employee who had signed an arbitration agreement.]
IV.
The Court of Appeals based its decision on its evaluation of the “competing policies” implemented by the ADA and the FAA, rather than on any language in the text of either the statutes or the arbitration agreement between Baker and respondent. It recognized that the EEOC never agreed to arbitrate its statutory claim and that the EEOC has “independent statutory authority” to vindicate the public interest, but opined that permitting the EEOC to prosecute Baker’s claim in court “would significantly trample” the strong federal policy favoring arbitration because Baker had agreed to submit his claim to arbitration. To effectuate this policy, the court distinguished between injunctive and victim-specific relief, and held that the EEOC is barred from obtaining the latter because any public interest served when the EEOC pursues “make whole” relief is outweighed by the policy goals favoring arbitration. Only when the EEOC seeks broad injunctive relief, in the Court of Appeals’ view, does the public interest overcome the goals underpinning the FAA.…
[The Court of Appeals] simply sought to balance the policy goals of the FAA against the clear language of Title VII and the agreement. While this may be a more coherent approach, it is inconsistent with our recent arbitration cases. The FAA directs courts to place arbitration agreements on equal footing with other contracts, but it “does not require parties to arbitrate when they have not agreed to do so.”… No one asserts that the EEOC is a party to the contract, or that it agreed to arbitrate its claims. It goes without saying that a contract cannot bind a nonparty. Accordingly, the pro-arbitration policy goals of the FAA do not require the agency to relinquish its statutory authority if it has not agreed to do so.
Even if the policy goals underlying the FAA did necessitate some limit on the EEOC’s statutory authority, the line drawn by the Court of Appeals between injunctive and victim-specific relief creates an uncomfortable fit with its avowed purpose of preserving the EEOC’s public function while favoring arbitration. For that purpose, the category of victim-specific relief is both overinclusive and underinclusive. For example, it is overinclusive because while punitive damages benefit the individual employee, they also serve an obvious public function in deterring future violations. Punitive damages may often have a greater impact on the behavior of other employers than the threat of an injunction, yet the EEOC is precluded from seeking this form of relief under the Court of Appeals’ compromise scheme. And, it is underinclusive because injunctive relief, although seemingly not “victim-specific,” can be seen as more closely tied to the employee’s injury than to any public interest.
The compromise solution reached by the Court of Appeals turns what is effectively a forum selection clause into a waiver of a nonparty’s statutory remedies. But if the federal policy favoring arbitration trumps the plain language of Title VII and the contract, the EEOC should be barred from pursuing any claim outside the arbitral forum. If not, then the statutory language is clear; the EEOC has the authority to pursue victim-specific relief regardless of the forum that the employer and employee have chosen to resolve their disputes. Rather than attempt to split the difference, we are persuaded that, pursuant to Title VII and the ADA, whenever the EEOC chooses from among the many charges filed each year to bring an enforcement action in a particular case, the agency may be seeking to vindicate a public interest, not simply provide make-whole relief for the employee, even when it pursues entirely victim-specific relief. To hold otherwise would undermine the detailed enforcement scheme created by Congress simply to give greater effect to an agreement between private parties that does not even contemplate the EEOC’s statutory function.
V.
It is true, as respondent and its amici have argued, that Baker’s conduct may have the effect of limiting the relief that the EEOC may obtain in court. If, for example, he had failed to mitigate his damages, or had accepted a monetary settlement, any recovery by the EEOC would be limited accordingly. As we have noted, it “goes without saying that the courts can and should preclude double recovery by an individual.” General Telephone, 446 U.S., at 333.
But no question concerning the validity of his claim or the character of the relief that could be appropriately awarded in either a judicial or an arbitral forum is presented by this record. Baker has not sought arbitration of his claim, nor is there any indication that he has entered into settlement negotiations with respondent. It is an open question whether a settlement or arbitration judgment would affect the validity of the EEOC’s claim or the character of relief the EEOC may seek. The only issue before this Court is whether the fact that Baker has signed a mandatory arbitration agreement limits the remedies available to the EEOC. The text of the relevant statutes provides a clear answer to that question. They do not authorize the courts to balance the competing policies of the ADA and the FAA or to second-guess the agency’s judgment concerning which of the remedies authorized by law that it shall seek in any given case.…
The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.
 
JUSTICE THOMAS, with whom JUSTICE REHNQUIST and JUSTICE SCALIA join, dissenting.
B
Not only would it be “inappropriate” for a court to allow the EEOC to obtain victim-specific relief on behalf of Baker, to do so in this case would contravene the “liberal federal policy favoring arbitration agreements” embodied in the FAA.
Under the terms of the FAA, Waffle House’s arbitration agreement with Baker is valid and enforceable. The Court reasons, however, that the FAA is not implicated in this case because the EEOC was not a party to the arbitration agreement and “[i]t goes without saying that a contract cannot bind a nonparty.” The Court’s analysis entirely misses the point. The relevant question here is not whether the EEOC should be bound by Baker’s agreement to arbitrate. Rather, it is whether a court should give effect to the arbitration agreement between Waffle House and Baker or whether it should instead allow the EEOC to reduce that arbitration agreement to all but a nullity. I believe that the FAA compels the former course.
By allowing the EEOC to pursue victim-specific relief on behalf of Baker under these circumstances, the Court eviscerates Baker’s arbitration agreement with Waffle House and liberates Baker from the consequences of his agreement. Waffle House gains nothing and, if anything, will be worse off in cases where the EEOC brings an enforcement action should it continue to utilize arbitration agreements in the future. This is because it will face the prospect of defending itself in two different forums against two different parties seeking precisely the same relief. It could face the EEOC in court and the employee in an arbitral forum.
The Court does not decide here whether an arbitral judgment would “affect the validity of the EEOC’s claim or the character of relief the EEOC may seek” in court. Given the reasoning in the Court’s opinion, however, the proverbial handwriting is on the wall. If the EEOC indeed is “the master of its own case,” I do not see how an employee’s independent decision to pursue arbitral proceedings could affect the validity of the “EEOC’s claim” in court. Should this Court in a later case determine that an unfavorable arbitral judgment against an employee precludes the EEOC from seeking similar relief for that employee in court, then the Court’s jurisprudence will stand for the following proposition: The EEOC may seek relief for an employee who has signed an arbitration agreement unless that employee decides that he would rather abide by his agreement and arbitrate his claim. Reconciling such a result with the FAA, however, would seem to be an impossible task and would make a mockery of the rationale underlying the Court’s holding here: that the EEOC is “the master of its own case.”
Assuming that the Court means what it says, an arbitral judgment will not preclude the EEOC’s claim for victim-specific relief from going forward, and courts will have to adjust damages awards to avoid double recovery. If an employee, for instance, is able to recover $20,000 through arbitration and a court later concludes in an action brought by the EEOC that the employee is actually entitled to $100,000 in damages, one assumes that a court would only award the EEOC an additional $80,000 to give to the employee. Suppose, however, that the situation is reversed: An arbitrator awards an employee $100,000, but a court later determines that the employee is only entitled to $20,000 in damages. Will the court be required to order the employee to return $80,000 to his employer? I seriously doubt it.
The Court’s decision thus places those employers utilizing arbitration agreements at a serious disadvantage. Their employees will be allowed two bites at the apple—one in arbitration and one in litigation conducted by the EEOC—and will be able to benefit from the more favorable of the two rulings. This result, however, discourages the use of arbitration agreements and is thus completely inconsistent with the policies underlying the FAA.
    Notes
Victim-specific relief when employee has arbitrated or settled his or her claim: On the issue of monetary relief, the Court acknowledged the lower courts’ concern that plaintiffs might obtain double recovery—first through arbitration and then through EEOC-sponsored litigation. The Court made clear that plaintiffs should not be allowed double recovery by obtaining a favorable arbitration award and then receiving money from the EEOC as well. Yet because Baker did not pursue his claim in arbitration, the question remains open whether a settlement or arbitration award would adversely impact the validity of the EEOC’s claim or the kind of relief the EEOC might seek. For example, if an employee received an arbitration award for $100,000, with $20,000 allocated for back pay and $80,000 in punitive damages, should the EEOC be permitted to pursue both back pay and punitive damages on the employee’s behalf in subsequent litigation with a required offset for sums the employee already received? Or, should the EEOC be barred from bringing a claim because the employee has vindicated her rights in another forum? Another post–Waffle House issue might occur as follows: suppose an employee receives $100,000 in arbitration. Should the EEOC nevertheless be allowed to recover additional amounts for victim-specific relief? If it may do so, what should happen if the amount received by the EEOC differs from the amount received by the employee in arbitration? What if, for example, the EEOC recovers only $20,000 of victim-specific relief in court? Should the employee be required to return $80,000 of the arbitration award to the employer? The Waffle House dissenters view this as an unlikely possibility. Perhaps the employee should have to return $20,000 to the employer? Subsequent litigation on this issue seems inevitable.
Impact of EEOC settlements on subsequent arbitration: One issue that courts have not addressed is the effect of an EEOC settlement of an employee’s claim for victim-specific relief on a subsequent arbitration between the employee and employer. In Waffle House, the Court was unequivocal that the EEOC has an independent right to sue and is not bound by the employee’s arbitration agreement. Thus, the EEOC should not be precluded from settling claims nor should an employee be barred from arbitrating even after the EEOC has settled a claim on his or her behalf. While an employer will surely introduce the fact of a settlement in a subsequent arbitration (assuming the settlement terms were not confidential), an arbitrator is not bound by the settlement in rendering his or her award. Of course, most arbitrators would consider the existing law barring double recovery on this issue prior to rendering a decision. Thus, a risk of double recovery remains only where an arbitrator ignores or is unaware of existing law.
Will employers abandon arbitration agreements in response to Waffle House? How frequently do these cases arise? The dissent suggests that the EEOC’s ability to pursue victim-specific relief will discourage employers from adopting arbitration agreements because the Waffle House decision will allow the individual to pursue the employer in the arbitral forum while the EEOC pursues the employer in the judicial forum. The argument that allowing the EEOC to pursue back pay awards on behalf of employees who sign arbitration agreements would discourage employers from adopting arbitration agreements is unsupportable. The EEOC makes “for cause” determinations—i.e., findings that sufficient evidence exists to conclude that the employee was the victim of discrimination—in very few of their cases. In 1994, only 2.69 percent of the cases (1,926 out of 71,563 cases) filed with the EEOC were found to be “for cause” (Selmi, 1996). Moreover, the EEOC does not file suit in all cases in which it enters a “for cause” determination. In 1994, it filed only 347 suits. (Id. at 13.) These numbers suggest that an employee would be extremely imprudent to place substantial hope on making an end-run around his or her arbitration agreement. The likelihood that the EEOC would file a claim on the plaintiff’s behalf is extremely low.
Impact on federal policy favoring arbitration: The argument that allowing the EEOC to pursue a claim on behalf of a plaintiff who previously agreed to arbitration would undermine the strong federal policy favoring arbitration is not particularly compelling either. The EEOC’s position does not undermine arbitration; instead, it requires parties to use arbitration when they have contracted to do so. It merely contends that because it has independent authority to bring suit against an employer, it should be allowed to do so even when the employee is bound by an arbitration agreement. The EEOC’s approach does not interfere with arbitration, it simply works within the arbitral system, allowing the EEOC to recover victim-specific relief only if the employee is unable to recover such relief through arbitration. The dissent’s approach, which would prohibit the EEOC from pursuing any monetary relief regardless of whether the individual employee has pursued her claims in arbitration and regardless of what she ultimately recovers, seems to do little to further the federal policy favoring arbitration, but quite a bit to undermine the EEOC’s role in eliminating discrimination from the workplace.
The stated purpose of the EEOC is to vindicate the public interest in a workplace free from discrimination. The EEOC clearly views its monetary sanctions as a necessary weapon in its arsenal to create the proper incentives to eradicate discrimination in the workplace. In light of the EEOC’s purpose and views on the issue, do you agree with the Court’s decision not to take away the EEOC’s power to punish employers with monetary penalties?
    4. The Scope of Judicial Review of Arbitration Awards
Traditionally, judicial review of arbitration awards was limited to the statutory grounds outlined in Federal Arbitration Act §10 (see p. 407). Section 10 allows for limited judicial review of arbitral awards, permitting challenges based on procedural irregularities in the arbitration such as corruption, fraud, evident partiality, arbitrator misconduct, and arbitrator misuse of powers. The application of these standards results in few overturned awards. For example, even if the arbitrators’ award is inarticulate and unresponsive to the issues, challenging the award on the ground that the arbitrators imperfectly executed their powers will be unsuccessful. IDS Life Ins. Co. v. Royal Alliance Assoc., Inc., 266 F.3d 645 (7th Cir. 2001). In that case, Judge Posner stated that finality in arbitration does not require an award that is “correct or even reasonable.” Thus, even when an award suggests the arbitrators were incompetent, it will be upheld.
As the Cole (1997) case mentions, circuit courts have adopted nonstatutory grounds, such as “manifest disregard of the law,” to review arbitration decisions. Other nonstatutory grounds for vacatur include that the award was completely irrational, in direct conflict with public policy, arbitrary and capricious, or inconsistent with the essence of the parties’ underlying contract (Hayford, 1996:764) (all but one circuit adopt one or more of these nonstatutory grounds for reviewing arbitration awards).
The addition of nonstatutory grounds for challenging arbitration awards has not had a significant impact on the finality of such awards. Application of the nonstatutory grounds rarely results in overturning an arbitration award. For example, consider a case in which an arbitrator failed to award attorney’s fees to a successful plaintiff in an ADEA case, even though the Act mandates the award of such fees. See Di Russa v. Dean Witter Reynolds, Inc., 121 F.3d 818 (2d Cir. 1997) (manifest disregard does not exist where failure to show that arbitrators clearly knew of statutory obligation to award attorney’s fees), cert. denied, 522 U.S. 1049 (1998). Compare the subsequent Second Circuit case that follows. Can it be reconciled with the prior articulations of the “manifest disregard” doctrine?
    HALLIGAN v. PIPER JAFFRAY, INC.

    148 F.3d 197 (2d Cir. 1998)
FEINBERG, CIRCUIT JUDGE.
[Theodore Halligan was hired by the defendant in 1973 as a salesman of equity investments to financial institutions. As a condition of employment, he had to sign a standard form requiring the arbitration of any future disputes. After Tad Piper succeeded his father as CEO of Piper in 1988, Halligan claims that in 1992 he was forced from his job because of his age and despite his continuing high performance. He filed a claim under the ADEA.]
In October 1993, Halligan submitted his ADEA claim, along with other claims, to arbitration before a panel of NASD arbitrators. Before he could complete his own re-direct testimony, however, his health deteriorated and in early 1995 the arbitrators were advised that Halligan was unable to testify further.…
During the arbitration hearings, Halligan presented the arbitrators with very strong evidence of age-based discrimination. Piper for its part has conceded throughout that Halligan was “basically qualified.” Piper principally contended that Halligan had chosen to retire; it also argued that performance and health issues justified its conduct.
Before leaving Piper in December 1992, Halligan was making nearly $500,000 per year. He ranked fifth out of 25 institutional salesmen. He was ranked first from 1987 through 1991, and had consistently been among Piper’s top salesmen. He testified as to repeated discriminatory statements by Tad Piper [and others, which were denied. Halligan also submitted his contemporaneous notes of some of these conversations.] …
Piper principally argued that it gave Halligan the options of retiring, agreeing to a new percentage split with Geisness [a younger partner] or being assigned a new group of accounts, and that Halligan agreed to retire in the phone conversation on September 10, 1992. Piper also contended its conduct was justified by concerns over Halligan’s performance and health. Halligan had surgery for oral cancer twice (in 1990 and 1991), but returned to work each time after approximately two weeks. Halligan conceded that the surgeries had caused slight speech impairment, but offered various witnesses who testified that Halligan was always able to perform his job. Piper discounted Halligan’s objective evidence of performance, arguing that Halligan’s accounts had more inherent potential and that the rankings failed to reflect the contributions that other employees had made to Halligan’s success.…
In March 1996, after extensive hearings, the arbitrators rendered a written award setting forth the claims and defenses of each party, and denying any relief to [Halligan]. The award did not contain any explanation or rationale for the result.
In June 1996, Mrs. Halligan [who succeeded to her husband’s claim following his death] petitioned the district court to vacate the award under §10(a) of the Federal Arbitration Act. She argued, among other things, that given the very strong evidence of discrimination and the clear description of the applicable law presented to the arbitrators, the award reflected manifest disregard of the law.
Piper agreed that the law governing the claim was generally not disputed by the parties, but argued in response that it was not the function of the court to review the merits of the decision and that the arbitrators’ award was supported by the evidence Piper presented. Piper cross-petitioned the district court to confirm the award.
The district judge refused to vacate the award. She stated in the order of April 14, 1997 that:
     [h]ere, the determination of what constitutes “direct evidence” [of discrimination] … is a difficult one to make. In addition, the record … does not indicate the Panel’s awareness, prior to its determinations, of the standards for burdens of proof.… [T]he Panel was faced with the task of evaluating conflicting witness testimony, and where it did not issue a written opinion, I cannot conclude that the panel did in fact disregard the parties’ burdens of proof.… [C]rediting one witness over another does not constitute manifest disregard of the law [and] this Court’s role is not to second-guess the fact-finding done by the Panel. Because there is factual as well as legal support for the Panel’s ultimate conclusion, I determine that the Panel did not manifestly disregard the law.…
B.    STANDARD OF REVIEW OF AWARD
[The court then reviews some of the developments concerning mandatory arbitration as well as the evolution of the “manifest disregard” doctrine.]
C.    APPLICATION OF STANDARD OF REVIEW
We turn now to review of the district court’s decision in this case. Mrs. Halligan argued in the district court and repeats to us that the arbitration award reflected manifest disregard of the law. Mrs. Halligan makes a strong case for that proposition. Quite simply, Halligan presented overwhelming evidence that Piper’s conduct after Tad Piper became CEO was motivated by age discrimination. Halligan testified to repeated discriminatory statements, and offered contemporaneous notes supporting his version of events, which were in turn backed by the testimony of a witness who saw him making notes. Halligan also presented the testimony of numerous other witnesses who testified that Piper personnel admitted that the company wanted Halligan out. Halligan presented powerful evidence of his performance, in the form of quantitative sales rankings and relevant witness testimony. Notwithstanding Piper’s testimony as to Halligan’s performance and health, Piper conceded before the arbitrators—and continues to do so—that Halligan’s continuing performance was not so unsatisfactory as to justify discharge. Indeed, its principal argument has been that Halligan retired voluntarily. Halligan also made a very strong showing that he did not choose the “option” of quitting but was fired. The strength of Halligan’s showing of discriminatory motive is most probative of whether Piper took discriminatory action, i.e., fired him. In addition, the circumstantial evidence surrounding his departure, e.g., his statements to various witnesses about his being “fired,” his refusal to write to his clients announcing his “resignation,” his retention of counsel, is consistent only with a finding that Halligan was pushed out of his job.
Moreover, this is not a case like DiRussa where we refused to find “manifest disregard” because DiRussa had not sufficiently brought the governing law to the attention of the arbitrators.…
In view of the strong evidence that Halligan was fired because of his age and the agreement of the parties that the arbitrators were correctly advised of the applicable legal principles, we are inclined to hold that they ignored the law or the evidence or both. Moreover, the arbitrators did not explain their award. It is true that we have stated repeatedly that arbitrators have no obligation to do so. But in Gilmer, when the Supreme Court ruled that an employee could be forced to assert an ADEA claim in an arbitral forum, the Court did so on the assumptions that the claimant would not forgo the substantive rights afforded by the statute, that the arbitration agreement simply changed the forum for enforcement of those rights and that a claimant could effectively vindicate his or her statutory rights in the arbitration. This case puts those assumptions to the test. The Court also stated in Gilmer that “claimed procedural inadequacies” in arbitration “are best left for resolution in specific cases.” At least in the circumstances here, we believe that when a reviewing court is inclined to hold that an arbitration panel manifestly disregarded the law, the failure of the arbitrators to explain the award can be taken into account. Having done so, we are left with the firm belief that the arbitrators here manifestly disregarded the law or the evidence or both.
    Note
In Wallace v. Buttar, 378 F.3d 182 (2d Cir. 2004), the Second Circuit clarified and narrowed the holding in Halligan. Emphasizing that vacating an arbitral award is an “extremely rare” occurrence, the court distinguished Halligan because of the special circumstances present in the case. In Halligan, the arbitral panel dealt with the “unique concerns at issue with employment discrimination claims” and noted that the arbitral panel had provided no written explanation of its factual findings. According to the Wallace court, the Second Circuit does not permit vacation of an arbitral award for manifest disregard of the evidence; rather, it permits vacation only for manifest disregard of the law. Review of the arbitral award is for the purpose of inferring a ground for the arbitrator’s decision from the facts of the case. If the court can discern a ground to support the award, the award should be confirmed.
    Note on Limitations on Judicial Review of Arbitration Awards
As statutory claims became more frequently the subject of arbitrations, courts, like the Cole court, emphasized the importance of ensuring that judicial review is meaningful and that the statutory standards, as well as judicially created standards like “manifest disregard of the law,” are applied rigorously. As a result, questions related to judicial review have emerged. For example, preemption may be an issue if a state statute alters the standards of judicial review, as by including review for manifest disregard of the law. Courts were not alone in efforts to ensure that judicial review in arbitration is meaningful. Some arbitral repeat players negotiated among themselves for changes to the arbitral process. The parties wished to use the court system as the enforcement mechanism to ensure that efforts to increase quality and fairness in arbitration are achieved. The most prominent method parties selected to enhance predictability of outcomes is to agree to expanded judicial review of arbitral awards.
The question of whether, and to what extent, this type of litigant control over the dispute resolution process in the judicial setting is appropriate was addressed in the following case:
    HALL STREET ASSOCIATES, L.L.C. v. MATTEL, INC.

    552 U.S. 576 (2008)
JUSTICE SOUTER delivered the opinion of the Court*
[Hall Street leased property to Mattel. The parties, with the District Court’s permission, agreed to submit to arbitration their dispute over who should pay environmental clean-up costs at the rental site. The arbitration agreement provided in part that the district court would “vacate, modify or correct any award: (i) where the arbitrator’s findings of facts are not supported by substantial evidence, or (ii) where the arbitrator’s conclusions of law are erroneous.”
After arbitration, the district court vacated the award for legal error, stating that the FAA leaves the parties “free … to draft a contract that sets rules for arbitration and dictates an alternative standard of review.” Another round of arbitration ended in Hall Street’s favor. Additional procedures followed with the Ninth Circuit ultimately holding that it could not enforce the parties’ agreement for expanded judicial review of the arbitration award.]
II
… The [FAA] supplies mechanisms for enforcing arbitration awards: a judicial decree confirming an award, an order vacating it, or an order modifying or correcting it. An application for any of these orders will get streamlined treatment as a motion, obviating the separate contract action that would usually be necessary to enforce or tinker with an arbitral award in court. Under the terms of §9, a court “must” confirm an arbitration award “unless” it is vacated, modified, or corrected “as prescribed” in §§10 and 11. Section 10 lists grounds for vacating an award, while §11 names those for modifying or correcting one.
…
We now hold that §§10 and 11 respectively provide the FAA’s exclusive grounds for expedited vacatur and modification.
III
Hall Street makes two main efforts to show that the grounds set out for vacating or modifying an award are not exclusive, taking the position, first, that expandable judicial review authority has been accepted as the law since Wilko v. Swan, 346 U.S. 427 (1953). This, however, was not what Wilko decided, which was that §14 of the Securities Act of 1933 voided any agreement to arbitrate claims of violations of that Act[—]a holding since overruled by Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 484 (1989). Although it is true that the Court’s discussion includes some language arguably favoring Hall Street’s position, arguable is as far as it goes.
The Wilko Court was explaining that arbitration would undercut the Securities Act’s buyer protections when it remarked (citing FAA §10) that “[p]ower to vacate an [arbitration] award is limited,” 346 U.S., at 436, and went on to say that “the interpretations of the law by the arbitrators in contrast to manifest disregard [of the law] are not subject, in the federal courts, to judicial review for error in interpretation,” id., at 436-437. Hall Street reads this statement as recognizing “manifest disregard of the law” as a further ground for vacatur on top of those listed in §10, and some Circuits have read it the same way. Hall Street sees this supposed addition to §10 as the camel’s nose: if judges can add grounds to vacate (or modify), so can contracting parties.
But this is too much for Wilko to bear. Quite apart from its leap from a supposed judicial expansion by interpretation to a private expansion by contract, Hall Street overlooks the fact that the statement it relies on expressly rejects just what Hall Street asks for here, general review for an arbitrator’s legal errors. Then there is the vagueness of Wilko’s phrasing. Maybe the term “manifest disregard” was meant to name a new ground for review, but maybe it merely referred to the §10 grounds collectively, rather than adding to them. Or, as some courts have thought, “manifest disregard” may have been shorthand for §10(a)(3) or §10(a)(4), the subsections authorizing vacatur when the arbitrators were “guilty of misconduct” or “exceeded their powers.” We, when speaking as a Court, have merely taken the Wilko language as we found it, without embellishment, see First Options of Chicago, Inc. v. Kaplan [casebook at p. 349] and now that its meaning is implicated, we see no reason to accord it the significance that Hall Street urges.
Second, Hall Street says that the agreement to review for legal error ought to prevail simply because arbitration is a creature of contract, and the FAA is “motivated, first and foremost, by a congressional desire to enforce agreements into which parties ha[ve] entered.” But, again, we think the argument comes up short. Hall Street is certainly right that the FAA lets parties tailor some, even many features of arbitration by contract, including the way arbitrators are chosen, what their qualifications should be, which issues are arbitrable, along with procedure and choice of substantive law. But to rest this case on the general policy of treating arbitration agreements as enforceable as such would be to beg the question, which is whether the FAA has textual features at odds with enforcing a contract to expand judicial review following the arbitration.
To that particular question we think the answer is yes, that the text compels a reading of the §§10 and 11 categories as exclusive. To begin with, even if we assumed §§10 and 11 could be supplemented to some extent, it would stretch basic interpretive principles to expand the stated grounds to the point of evidentiary and legal review generally. Sections 10 and 11, after all, address egregious departures from the parties’ agreed-upon arbitration: “corruption,” “fraud,” “evident partiality,” “misconduct,” “misbehavior,” “exceed[ing] … powers,” “evident material miscalculation,” “evident material mistake,” “award[s] upon a matter not submitted”; the only ground with any softer focus is “imperfect[ions],” and a court may correct those only if they go to “[a] matter of form not affecting the merits.” Given this emphasis on extreme arbitral conduct, the old rule of ejusdem generis has an implicit lesson to teach here. Under that rule, when a statute sets out a series of specific items ending with a general term, that general term is confined to covering subjects comparable to the specifics it follows. Since a general term included in the text is normally so limited, then surely a statute with no textual hook for expansion cannot authorize contracting parties to supplement review for specific instances of outrageous conduct with review for just any legal error. “Fraud” and a mistake of law are not cut from the same cloth.
That aside, expanding the detailed categories would rub too much against the grain of the §9 language, where provision for judicial confirmation carries no hint of flexibility. On application for an order confirming the arbitration award, the court “must grant” the order “unless the award is vacated, modified, or corrected as prescribed in sections 10 and 11 of this title.” There is nothing malleable about “must grant,” which unequivocally tells courts to grant confirmation in all cases, except when one of the “prescribed” exceptions applies. This does not sound remotely like a provision meant to tell a court what to do just in case the parties say nothing else.…
Instead of fighting the text, it makes more sense to see the three provisions, §§9-11, as substantiating a national policy favoring arbitration with just the limited review needed to maintain arbitration’s essential virtue of resolving disputes straightaway. Any other reading opens the door to the full-bore legal and evidentiary appeals that can “rende[r] informal arbitration merely a prelude to a more cumbersome and time-consuming judicial review process,” Kyocera, 341 F.3d, at 998.…
But whatever the consequences of our holding, the statutory text gives us no business to expand the statutory grounds.
IV
In holding that §§10 and 11 provide exclusive regimes for the review provided by the statute, we do not purport to say that they exclude more searching review based on authority outside the statute as well. The FAA is not the only way into court for parties wanting review of arbitration awards: they may contemplate enforcement under state statutory or common law, for example, where judicial review of different scope is arguable. But here we speak only to the scope of the expeditious judicial review under §§9, 10, and 11, deciding nothing about other possible avenues for judicial enforcement of arbitration awards.
* * *
Although we agree with the Ninth Circuit that the FAA confines its expedited judicial review to the grounds listed in 9 U.S.C. §§10 and 11, we vacate the judgment and remand the case for proceedings consistent with this opinion.
JUSTICE STEVENS, with whom JUSTICE KENNEDY joins, dissenting.
May parties to an ongoing lawsuit agree to submit their dispute to arbitration subject to the caveat that the trial judge should refuse to enforce an award that rests on an erroneous conclusion of law? Prior to Congress’ enactment of the Federal Arbitration Act in 1925, the answer to that question would surely have been “Yes.” Today, however, the Court holds that the FAA does not merely authorize the vacation or enforcement of awards on specified grounds, but also forbids enforcement of perfectly reasonable judicial review provisions in arbitration agreements fairly negotiated by the parties and approved by the district court. Because this result conflicts with the primary purpose of the FAA and ignores the historical context in which the Act was passed, I respectfully dissent.
Prior to the passage of the FAA, American courts were generally hostile to arbitration. They refused, with rare exceptions, to order specific enforcement of executory agreements to arbitrate. Section 2 of the FAA responded to this hostility by making written arbitration agreements “valid, irrevocable, and enforceable.” 9 U.S.C. §2. This section, which is the centerpiece of the FAA, reflects Congress’ main goal in passing the legislation: “to abrogate the general common-law rule against specific enforcement of arbitration agreements,” (Southland at 18 [casebook at p. 313]) (Justice Stevens concurring in part and dissenting in part), and to “ensur[e] that private arbitration agreements are enforced according to their terms,” (Volt [casebook at p. 317]). Given this settled understanding of the core purpose of the FAA, the interests favoring enforceability of parties’ arbitration agreements are stronger today than before the FAA was enacted. As such, there is more—and certainly not less—reason to give effect to parties’ fairly negotiated decisions to provide for judicial review of arbitration awards for errors of law.…
As I read the Court’s opinion, it identifies two possible reasons for [concluding that the FAA sets forth the exclusive grounds for vacatur]: (1) a supposed quid pro quo bargain between Congress and litigants that conditions expedited federal enforcement of arbitration awards on acceptance of a statutory limit on the scope of judicial review of such awards; and (2) an assumption that Congress intended to include the words “and no other” in the grounds specified in §§10 and 11 for the vacatur and modification of awards. Neither reason is persuasive.
While §9 of the FAA imposes a 1-year limit on the time in which any party to an arbitration may apply for confirmation of an award, the statute does not require that the application be given expedited treatment. Of course, the premise of the entire statute is an assumption that the arbitration process may be more expeditious and less costly than ordinary litigation, but that is a reason for interpreting the statute liberally to favor the parties’ use of arbitration. An unnecessary refusal to enforce a perfectly reasonable category of arbitration agreements defeats the primary purpose of the statute.
That purpose also provides a sufficient response to the Court’s reliance on statutory text. It is true that a wooden application of “the old rule of ejusdem generis,” might support an inference that the categories listed in §§10 and 11 are exclusive, but the literal text does not compel that reading—a reading that is flatly inconsistent with the overriding interest in effectuating the clearly expressed intent of the contracting parties. A listing of grounds that must always be available to contracting parties simply does not speak to the question whether they may agree to additional grounds for judicial review.
Moreover, in light of the historical context and the broader purpose of the FAA, §§10 and 11 are best understood as a shield meant to protect parties from hostile courts, not a sword with which to cut down parties’ “valid, irrevocable and enforceable” agreements to arbitrate their disputes subject to judicial review for errors of law.…
    Questions
7.38    Although the propriety of the “manifest disregard” standard of review was not before the Hall Street Court, the decision nevertheless raised questions about the standard’s continuing viability. Justice Souter’s opinion considered whether manifest disregard was contained within §10 of the FAA. According to the Court, “[m]aybe the term ‘manifest disregard’ was meant to name a new ground for review, but maybe it merely referred to the §10 grounds collectively, rather than adding to them.” Hall Street, 552 U.S. at 585 (2008). Moreover, the Court speculated that manifest disregard was just “shorthand” for the FAA’s vacatur grounds. Whatever the drafters’ intent, the Court concluded that manifest disregard does not create a separate ground for vacatur. Since Hall Street, most of the federal appellate courts have held that manifest disregard, if a standard at all, is subsumed with §10(a)(4)—that an award may be overturned if the arbitrator exceeds the scope of her powers. See Citigroup Global Markets, Inc. v. Bacon, 562 F.3d 349 (5th Cir. 2009); Stolt-Nielsen SA v. AnimalFeeds Intl. Corp., 548 F.3d 85 (2d Cir. 2008) (manifest disregard survives only as part of §10(a)(4)), Comedy Club, Inc. v. Improv West Assoc., 553 F.3d 1277 (9th Cir. 2009) (same); but see Coffee Beanery, Ltd. v. WW, L.L.C., 300 Fed. Appx. 415 (6th Cir. 2008) (Hall Street only applies to contractual expansions of the grounds for review); Ramos-Santiago v. United Parcel Service, 524 F.3d 120 (1st Cir. 2008) (stating in dicta that Hall Street eliminates manifest disregard as standard for reviewing arbitral awards but holding that because case at hand was not brought under the FAA, that Hall Street does not apply); Martin Marietta Materials, Inc. v. Bank of Oklahoma, 304 Fed. Appx. 360 (6th Cir. 2008) (manifest disregard standard continues to apply to cases under the FAA).
If the Court intends what it says, what will be the fate of other standards of review such as public policy, arbitrary and capricious, and inconsistent with the essence of the contract?
In Stolt-Nielsen, the Court did not address directly the continued existence of the manifest disregard standard. The Court said that if, arguendo, the standard still exists, it was satisfied by the arbitrators’ decision to order class arbitration from a silent arbitration clause. Following Stolt-Nielsen, should lower courts continue to use manifest disregard as a separate standard for reviewing arbitration awards?
7.39    The Hall Street Court left open the possibility that parties might use something other than the FAA as a means for obtaining expanded judicial review of arbitration awards. The inherent authority of the trial judge under Rule 16 might permit parties to obtain the review requested because the agreement was reached during the course of the proceedings. What mechanisms might parties use to expand judicial review of arbitration awards?
Hall Street precluded parties from agreeing to expand the scope of judicial review of an arbitral award. The following case considers whether parties may limit the court’s ability to review an arbitration award under the Federal Arbitration Act. The case also considers whether a party may depose an arbitrator.
    HOEFT v. MVL GROUP, INC.

    343 F.3d 57 (2d Cir. 2003)
B.D. PARKER, JR., CIRCUIT JUDGE.
[Hoeft and his wife sold their shares in two companies to MVL.] The parties agreed that MVL could defer payment on a part of the purchase price but that the Hoefts would receive a price adjustment [earnings before interest, taxes, depreciation, and amortization (EBITDA)] if the value of the companies increased. The amendment [to the purchase contract], which described how this calculation should be made, contained a clause that would require arbitration if the parties could not agree on the amount of the adjustment. The clause stated that:
     the parties were to use their reasonable best efforts to resolve such dispute, and in the event that they are unable to do so such dispute shall be resolved by Steven Sherrill, whose decision in such matters shall be binding and conclusive upon each of the parties hereto and shall not be subject to any type of review or appeal whatsoever.
[A dispute arose over calculation of the EBITDA. Sherrill arbitrated the dispute and issued a $1.4 million arbitration award to the Hoefts. MVL moved to vacate the award on various grounds. The District Court granted MVL’s motion on the basis that the arbitrator, Sherrill, manifestly disregarded the law. The District Court also issued an order permitting MVL to depose the arbitrator.]
… The in-court deposition of the arbitrator proceeded, with the court supervising. MVL’s counsel did not question the arbitrator regarding the allegations of bias or prejudgment. Instead, MVL’s counsel questioned the arbitrator regarding his understanding of the calculation of EBITDA under the Amendment and the substance of his decision-making process in calculating Primary Year EBITDA, including the role of GAAP in his calculation. Sherrill testified that he had “disregard[ed] the phrase generally accepted accounting principles’” in calculating Primary Year EBITDA and that “the preponderance of evidence suggested that had GAAP been applied, in my determination those two expense items [i.e., the sale-related bonuses and stock option extinguishment costs] would have reduced EBITDA under this calculation.” In response to questioning by the Hoefts’ counsel, Sherrill testified that in his opinion GAAP provided more than one way to present categories of expenses and was therefore not determinative of EBITDA.
At the close of the deposition, MVL’s counsel indicated that he would no longer seek additional discovery. Several days later, MVL’s counsel confirmed that “MVL will not be pursuing its arguments of arbitral bias due to prejudgment and that the ‘dispute’ prerequisite was unmet.”
After receiving additional briefing regarding the substantive accounting issues underlying the arbitration award, the District Court denied the Hoefts’ petition to confirm the award and granted MVL’s motion to vacate it. The District Court concluded that the arbitrator had not exceeded his powers under 9 U.S.C. §10(a)(4), but that he had manifestly disregarded the law in failing to calculate Primary Year EBITDA in accordance with GAAP. Following the entry of judgment, the Hoefts appealed.
DISCUSSION
On appeal, the Hoefts have launched a three-pronged attack on the decision of the District Court. First, they argue that because the Amendment insulated the arbitration award from judicial review, the District Court erred in even considering whether the arbitrator had manifestly disregarded the law. Second, and in the alternative, they argue that the District Court abused its discretion in permitting the arbitrator to be deposed concerning his decision-making process. Third, they argue that the arbitrator neither manifestly disregarded the law nor exceeded his powers.
I.    ENFORCEABILITY OF PRIVATE AGREEMENTS TO PRECLUDE JUDICIAL REVIEW OF ARBITRATION AWARDS
Under §1(d) of the Amendment, disputes over the calculation of EBITDA were to be “resolved by Steven Sherrill, whose decision in such matters shall be binding and conclusive upon each of the parties hereto and shall not be subject to any type of review or appeal whatsoever.” According to the Hoefts, this provision deprived the District Court of the authority to examine the substance of the arbitrator’s decision and, thus, to review it for manifest disregard of the law. While the Hoefts did invoke the District Court’s jurisdiction in order to obtain a judgment confirming the arbitration award, they contend that there is no contradiction between their petition and their claim that the substance of the arbitrator’s decision is unreviewable. The Hoefts rely on the Stock Purchase Agreement and its Amendment as the source of their right to seek confirmation of the award in federal court.
The District Court did not determine whether a private agreement could both authorize a federal court to enter a judgment confirming an arbitral award and divest that court of the authority to review the substance of the award for manifest disregard of the law. Instead, the District Court assumed arguendo that parties could agree to eliminate judicial review of an arbitration award, but concluded that §1(d) of the Amendment was not sufficiently clear to indicate the parties’ intention to do so.
In urging us to enforce the parties’ apparent agreement to insulate the substance of the arbitration award from judicial review, the Hoefts rely on the general principle of freedom of contract and the more specific canon of deference to private agreements to arbitrate. But the freedom to contract, like any freedom, has its limits, and the Hoefts’ reliance on the federal policy favoring arbitration overlooks several key assumptions that undergird that policy. It is in part because arbitration awards are subject to minimal judicial review that federal courts voice such strong support for the arbitral process. Arbitration awards are not self-enforcing, a fact that the Hoefts, who petitioned the District Court to confirm the award, cannot deny. Thus, while we have spoken in broad terms of deference to private agreements to arbitrate, we have always done so with an awareness of the confirmation-and-vacatur safety net that hangs below. The FAA prescribes several grounds for vacating arbitration awards that although narrow are nevertheless important. Specifically, §10(a) of the FAA authorizes a district court to vacate an arbitration award:
 
    1. where the award was procured by corruption, fraud, or undue means;
    2. where there was evident partiality or corruption in the arbitrators, or either of them;
    3. where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any party have been prejudiced; or
    4. where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made.
 
9 U.S.C. §10(a). The Supreme Court has supplemented the FAA with an additional ground not prescribed in the statute: manifest disregard of the law. The manifest disregard standard together with §10(a) represent a floor for judicial review of arbitration awards below which parties cannot require courts to go, no matter how clear the parties’ intentions.
While various courts have enforced private agreements to alter the judicial review to be applied to arbitral awards, as the Hoefts acknowledge, “[m]ost of these cases have involved attempts to raise the level of judicial review otherwise available under the FAA.” Decisions enforcing agreements to decrease the otherwise applicable level of judicial review are far more scarce. While taking no position on the enforceability of agreements to raise the level of judicial review, we note that there is a fundamental difference between an agreement to increase the scrutiny that courts apply when considering whether to confirm or vacate an arbitration award and an agreement to prevent courts from reviewing the substance of an arbitration award at all.
An agreement that contemplates confirmation but bars all judicial review presents serious concerns. Arbitration agreements are private contracts, but at the end of the process the successful party may obtain a judgment affording resort to the potent public legal remedies available to judgment creditors. In enacting §10(a), Congress impressed limited, but critical, safeguards onto this process, ones that respected the importance and flexibility of private dispute resolution mechanisms, but at the same time barred federal courts from confirming awards tainted by partiality, a lack of elementary procedural fairness, corruption, or similar misconduct. This balance would be eviscerated, and the integrity of the arbitration process could be compromised, if parties could require that awards, flawed for any of these reasons, must nevertheless be blessed by federal courts. Since federal courts are not rubber stamps, parties may not, by private agreement, relieve them of their obligation to review arbitration awards for compliance with §10(a).
The Hoefts contend there is a middle ground. They would draw a distinction between the bases for vacatur enumerated in §10(a), on the one hand, and the judicially created manifest disregard of the law standard, on the other. Thus, the argument goes, we may preclude parties from contracting around §10(a), yet permit them to contract around the manifest disregard standard. Accordingly, the Hoefts urge us to interpret §1(d) of the Amendment as divesting the District Court of the authority to review the arbitration award for manifest disregard of the law, even if it does not divest the court of the authority to review it for corruption, partiality, or the other §10(a) grounds.
But we see no reason to treat manifest disregard of the law differently from the grounds enumerated in §10(a). Through the combination of legislation and common law, narrow standards of reviewing arbitration awards have developed in the courts of this and other Circuits. As the Tenth Circuit held in refusing to enforce a private agreement to expand judicial review of arbitration awards, “in the absence of clear authority to the contrary, parties may not interfere with the judicial process by dictating how the federal courts operate.” Bowen, 254 F.3d at 936 n.8. Similarly, in a different context the Supreme Court has held that “the mere fact that [a] settlement agreement provides for vacatur” of a judgment does not justify vacatur, U.S. Bancorp Mortgage Co. v. Bonner Mall P’ship, 513 U.S. 18, 29, 115 S. Ct. 386, 130 L. Ed. 2d 233 (1994), stating that judicial precedents “are not merely the property of private litigants,” id. at 26, 115 S. Ct. 386 (citation and quotation marks omitted). The fact that the manifest disregard standard is a product of common law, rather than statute, makes it no less essential to the judicial review of arbitration awards. Just as the Supreme Court held in Bonner Mall that private parties may not dictate to a federal court when to vacate another court’s judgment, we hold today that private parties may not dictate to a federal court when to enter a judgment enforcing an arbitration award. Judicial standards of review, like judicial precedents, are not the property of private litigants.
Thus, just as a private agreement may vest decision-making authority in an arbitrator, so may it deprive an arbitrator of that authority. Unlike arbitration, however, judicial review is not a creature of contract, and the authority of a federal court to review an arbitration award—or any other matter—does not derive from a private agreement.…
II.    DEPOSITION OF ARBITRATOR
Before reaching the ultimate question of the correctness of the District Court’s vacatur of the arbitration award, we must consider whether the court erred in permitting MVL to depose the arbitrator regarding his decision-making process and in relying on his testimony in deciding to vacate the award. The District Court’s decisions to permit the deposition of the arbitrator generally, and to permit questioning regarding his manifest disregard of the law in particular, are reviewed for abuse of discretion.
We begin our analysis with the well-established rule that arbitrators may not be deposed absent “clear evidence of impropriety.” The “impropriety” relied on by MVL to support its application to depose Sherrill was the arbitrator’s alleged prejudgment of the parties’ dispute evidenced by his draft EBITDA calculation in November 2000.
The Hoefts appear to have conceded the permissibility of deposing the arbitrator regarding his alleged prejudgment of the dispute. Regardless, in light of the fact that Sherrill had performed, at the Hoefts’ request and prior to the commencement of his role as arbitrator, the very calculation that was the substance of the parties’ dispute, the District Court acted within its discretion in permitting MVL’s counsel to depose him regarding the allegation of prejudgment. This does not mean, however, that MVL’s counsel also should have been permitted to question Sherrill about the substance of his decision-making process. As it turned out, MVL’s counsel did not question Sherrill regarding his alleged prejudgment of the EBITDA calculation, and MVL soon withdrew its prejudgment argument.
Thus, the crux of the parties’ dispute regarding the deposition of the arbitrator involves the District Court’s permitting MVL to examine him regarding his alleged manifest disregard of the law.… [T]he Hoefts argue, first, that manifest disregard of the law does not constitute the sort of “impropriety” about which an arbitrator could ever be deposed and, second, that even if manifest disregard were an impropriety, MVL did not present “clear evidence” that the arbitrator had manifestly disregarded the law. We agree with the Hoefts on both points.
While arbitrators may be deposed regarding claims of bias or prejudice, cases are legion in which courts have refused to permit parties to depose arbitrators—or other judicial or quasi-judicial decision-makers—regarding the thought processes underlying their decisions.
An allegation that an arbitrator manifestly disregarded the law, unlike an allegation of bias or prejudgment, necessarily involves … the forbidden purpose: inquiring into the arbitrator’s decision-making process. A manifest disregard claim involves both objective and subjective components. While the objective component looks to whether the governing law was well defined, the subjective component focuses on the substance of the arbitrator’s decision-making process: whether the arbitrator was aware of the governing law, and whether he consciously decided to ignore it. The subjective component of the manifest disregard standard, in particular, may not properly be broached in deposing an arbitrator. That is, the parties to a confirmation or vacatur proceeding may not depose an arbitrator regarding “the knowledge [that he] actually possessed,” or whether he “appreciate[d] the existence of a clearly governing legal principle but decide[d] to ignore or pay no attention to it.”
A review of the transcript of the arbitrator’s deposition makes clear that the bulk of the questioning probed this forbidden terrain. While it may be difficult to prove the subjective prong of the manifest disregard standard without questioning the arbitrator, this fact does not change our result. Permitting depositions of arbitrators regarding their mental processes would make arbitration only the starting point in the dispute resolution process and deprive arbitration awards of the last word on their authors’ intentions.
An arbitrator should be free to decide the dispute before him without fear that he will have to explain the basis for his decision, and how he arrived at it, at some later date. If the parties to an arbitration agreement want to know the arbitrator’s reasoning, they may request that he include it in his award, as Sherrill did. Once an arbitrator issues an award, however, his role is complete and, like a judge or a jury, he may not be required to answer questions about why he reached a particular result.
Thus, while we do not believe that under the facts presented the District Court abused its discretion in permitting limited, judicially controlled discovery regarding the allegation that the arbitrator had prejudged the dispute, the court should not have permitted MVL’s counsel to depose him regarding his decision-making process. The court, therefore, should not have relied on the arbitrator’s deposition testimony—which focused exclusively on manifest disregard, not prejudgment—in determining whether he had manifestly disregarded the law in rendering his award.
CONCLUSION
For these reasons, we reverse the judgment of the District Court vacating the arbitration award and remand with instructions to enter judgment confirming the award, and for further proceedings consistent with this opinion.
    Questions
7.40    Is Hoeft still good law in light of the Court’s Hall Street ruling regarding the enforceability of agreements to waive judicial review of arbitration awards?
7.41    Should arbitrators be subject to deposition under any circumstances? Do you think that the limitations the Hoeft court imposes—that an arbitrator may be asked only questions that would reveal information about the objective components of the arbitrator’s decision-making—are useful? What information is a party likely to obtain during a deposition if the deposition is limited to objective components of the case? Would such information support a finding that the arbitrator manifestly disregarded the law?
E. ARBITRATION ETHICS
    1. Arbitrator Ethics
The primary source for guidance regarding arbitrator behavior is the 2004 ABA/AAA Code of Ethics for Arbitrators in Commercial Disputes. The code governs an arbitrator’s obligation to disclose conflicts of interest, limit ex parte contacts, maintain confidentiality of the arbitral hearing while ensuring that the hearing proceeds fairly and diligently, and ensure the integrity and fairness of the arbitral process, including decision-making. In general, a rule of reasonableness governs conflicts of interest disclosure. The arbitrator has a duty to use reasonable efforts to conduct a reasonable inquiry regarding conflicts of interest. Like a judge, an arbitrator is not permitted to engage in communications with the parties that would create the appearance of impropriety. Thus, for example, ex parte contacts during an arbitral hearing are prohibited.
In fact, until quite recently, both policy makers and arbitration users largely ignored the issue of an arbitrator’s ethical obligations. As one-shot players have begun to participate in arbitration in larger numbers, however, consumer advocates and legislators have paid more attention to these issues. In California, this attention resulted in a controversial and extensive overhauling of state rules governing arbitrator behavior. Critics of mandatory arbitration between one-shot and repeat players appear to be using the opportunity to enhance arbitrators’ ethical guidelines as yet another way to improve the procedural protections within the arbitration process. Opponents of the ethics rules have been quick to respond that the new rules are too burdensome and, moreover, are preempted by the FAA. Based on your understanding of the FAA and preemption, do you think ethical rules adopted by statute are preempted?
California’s arbitrator ethics rules purport to create minimum standards of conduct for arbitrators. These standards focus primarily on the arbitrator’s obligation to disclose conflicts of interest to the parties, including financial or familial conflicts, as well as past experience. The most controversial requirement imposes on arbitrators in consumer arbitrations the obligation to disclose:
     Standard 8(b)(1) [A]ny significant past, present, or currently expected financial or professional relationship or affiliation between that dispute resolution provider organization and a party or lawyer in the arbitration. [Ethics Standards for Neutral Arbitrators in Contractual Arbitration, Division VI of the Appendix to the California Rules of Court (eff. January 1, 2003).]
Will imposing extensive arbitrator disclosure requirements decrease the perceived problems with consumer arbitration? Does the typical commercial arbitrator have access to arbitral provider organization records sufficient to meet the new disclosure requirements? Might the disclosure requirements have the opposite effect, by making arbitrators aware of relationships that would not otherwise have influenced them? What impact will the new rules have on the finality of arbitration? On parties’ interest in bringing motions to disqualify arbitrators?
The NASD did not want the standards to bind its arbitrators and took this issue to court. Do you think the FAA preempts the application of the Ethics Standards to NASD arbitration?
The National Association of Securities Dealers (NASD), which provides arbitrators to resolve securities disputes that arise under federal securities law, did not want the Standards to bind its arbitrators. The NASD took the issue to court. Do you think the FAA preempts the application of the California standards to NASD arbitrators? Why or why not? Following two California court decisions, holding that the federal securities laws preempted application of the California standards to NASD arbitrators, the Judicial Council exempted securities arbitrators from the Code’s coverage.
    2. Ethics of Third-Party Provider Organizations
The increasing use of arbitration agreements, particularly by employers and businesses in their relationships with employees and consumers, has also focused attention on the character and scope of the ethical obligations of arbitral provider organizations. In May 2002, the CPR-Georgetown Commission on Ethics and Standards of Practice in alternative dispute resolution (ADR) released a set of principles for ADR Provider Organizations—i.e., those organizations that make available neutrals to preside over the variety of available ADR methods. These principles provide, among other things, that ADR Provider Organizations, including arbitral provider organizations, make reasonable efforts to maximize the quality and competence of their services, provide information about their services and organization to potential clients, ensure that they administer ADR processes that are “fundamentally fair and conducted in an impartial manner,” provide services of reasonable cost to low-income parties, protect confidentiality by taking “all reasonable steps to protect the level of confidentiality agreed to by the parties, established by the organization or neutral, or set by applicable law or contract,” and disclose conflicts of interest “reasonably likely to affect the impartiality or independence” of the Organization or that might create the appearance that the Organization is biased against one party or favorable to another. For a thorough discussion of these rules, see Menkel-Meadow (2001) and Shaw and Plapinger (2001:14).
Principle V, the provision on conflict of interest disclosure, has garnered attention from critics of mandatory arbitration (Palefsky, 2001:19). Principle V states:
     a. The ADR Provider Organization should disclose the existence of any interests or relationships which are reasonably likely to affect the impartiality or independence of the Organization or which might reasonably create the appearance that the Organization is biased against a party or favorable to another, including (i) any financial or other interest by the Organization in the outcome; (ii) any significant financial, business, organizational, professional or other relationship that the Organization has with any of the parties or their counsel, including a contractual stream of referrals, a de facto stream of referrals, or a funding relationship between a party and the organization; or (iii) any other significant source of bias or prejudice concerning the Organization which is reasonably likely to affect impartiality or might reasonably create an appearance of partiality or bias.
The principle requires that an ADR Provider Organization make reasonable efforts to avoid partiality or the appearance of partiality through a process of disclosure to the parties. Although the principle requires that the organization disclose financial interests in the outcome of a dispute, critics suggest that organizations, particularly arbitral provider organizations, will not provide disclosure sufficient to remedy the problems created by a system that is already biased in favor of corporate repeat players. In arbitration particularly, major arbitral providers solicit big businesses, either directly or through an arbitrator on the providers’ panel list, to include arbitral provisions in their employment or business contracts and to list the provider as the arbitration organization for disputes that might arise. Does Principle V require that this information be disclosed to parties at the time they select an arbitrator? Critics worry that organizations will interpret the principle narrowly, so that disclosure in this context would not be required even though, in the critics’ view, it would create an appearance of bias.
No jurisdiction has adopted the Draft Principles, so they do not have the force of law. Is there any incentive for an organization to represent that it will abide by these rules?
    Questions

7.42    Imagine that ABC, an arbitral provider organization located in State X, asks its corporate clients—i.e., those it already provides services to—to join ABC at different levels of membership that range in cost from $5,000 to $50,000. In exchange for becoming a member, ABC will offer special instruction in arbitral and mediation advocacy as well as discounts on fees and services. Is this arrangement ethical? Should this arrangement be disclosed if State X adopts Principle V of the CPR-Georgetown rules?
7.43    ABC Arbitration, which provides arbitration services to corporations and individuals with internet disputes, adopted the CPR-Georgetown Commission on Ethics and Standards of Practice in ADR. It is considering participating in the following activities: (1) submitting an amicus brief on behalf of a party in a major arbitration case in front of the U.S. Supreme Court; or (2) asking ABC arbitrators to identify corporations where they have contacts so that ABC marketing representatives can contact those corporations to seek business and provide training. May ABC engage in these activities? Should ethical rules prevent arbitral organizations like ABC from engaging in these practices?
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* This dialogue has been adapted from Goldberg, Green, and Sander, “Litigation, Arbitration or Mediation: A Dialogue,” and is reprinted with permission from the June 1989 issue of the ABA Journal, published by the American Bar Association.
* The Court avoided addressing the issue presented by the conflict between the Vermont law (under which the arbitration agreement was not enforceable) and the FAA (under which it arguably would have been), by noting that the contract at issue involved neither interstate commerce nor admiralty. The Court noted that because the FAA was strictly limited to those two categories of cases, there was no conflict with Vermont law.
3. We do not decide whether “‘manifest disregard’” survives our decision in Hall Street Associates, L.L.C. v. Mattel, Inc., 552 U.S. 576, 585 (2008) [casebook at p. 400], as an independent ground for review or as a judicial gloss on the enumerated grounds for vacatur set forth at 9 U.S.C. §10. AnimalFeeds characterizes that standard as requiring a showing that the arbitrators “knew of the relevant [legal] principle, appreciated that this principle controlled the outcome of the disputed issue, and nonetheless willfully flouted the governing law by refusing to apply it.” Assuming, arguendo, that such a standard applies, we find it satisfied for the reasons that follow.
10. We have no occasion to decide what contractual basis may support a finding that the parties agreed to authorize class-action arbitration. Here, as noted, the parties stipulated that there was “no agreement” on the issue of class-action arbitration.
* Alaska, Arizona, Colorado, Hawaii, Minnesota, Nevada, New Jersey, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon, Utah, Washington, and the District of Columbia have adopted the RUAA. In 2011, the legislation was introduced in Connecticut, Massachusetts, and Pennsylvania.
1. The issue of the contract’s validity is different from the issue of whether any agreement between the alleged obligor and obligee was ever concluded. Our opinion today addresses only the former, and does not speak to the issue decided in the cases cited by respondents (and by the Florida Supreme Court), which hold that it is for courts to decide whether the alleged obligor ever signed the contract, Chastain v. Robinson-Humphrey Co., 957 F.2d 851 (C.A.11 1992), whether the signor lacked authority to commit the alleged principal, Sandvik AB v. Advent Int’l Corp., 220 F.3d 99 (C.A.3. 2000); Sphere Drake Ins. Ltd. v. All American Ins. Co., 256 F.3d 587 (C.A.7 2001), and whether the signor lacked the mental capacity to assent, Spahr v. Secco, 330 F.3d 1266 (C.A.10 2003).
4. Gilmer also contends that judicial review of arbitration decisions is too limited. We have stated, however, that “although judicial scrutiny of arbitration awards necessarily is limited, such review is sufficient to ensure that arbitrators comply with the requirements of the statute” at issue.
3. A Wall Street Journal article (“More Law Firms Seek Arbitration for Internal Disputes,” Sept. 26, 1994, p. B13) describes how a number of large law firms are establishing ADR programs in the wake of a $7 million jury verdict against a firm for sexual harassment by one of its partners. One of the programs mentioned was troubling: the arbitrator for an employee’s dispute had to be selected from a pool composed of partners in law firms with 50 lawyers or more.
* The Task Force on Alternative Dispute Resolution in Employment was composed of representatives of the American Arbitration Association, American Bar Association, American Civil Liberties Union, Federal Mediation and Conciliation Service, National Academy of Arbitrators, National Employment Lawyers Association, and the Society of Professionals in Dispute Resolution.
* The Due Process Protocol has met with substantial approval and adoption. Both the American Arbitration Association and Jams/Endispute adopted it and reserved the right to refuse to administer cases in a dispute resolution system that does not meet the standards of the Due Process Protocol. In August 1997, the NASD, whose arbitration agreement was similar to that at issue in Gilmer, proposed, subject to Securities and Exchange Commission (SEC) approval, to require that all arbitration agreements meet standards similar to those of the Due Process Protocol. The notion of formulating a due process protocol has also spread to other areas, with the recent formulation of such protocols in the consumer and health care fields.
† These settlements represent examples of dispute process design. See generally Chapter 8.
2. Even if an employee is not required to pay any portion of an arbitrator’s fee, arbitration in a program such as the one administered by AAA is hardly inexpensive. Under the AAA plan, Cole could be required to pay a filing fee of $500.00 (as compared with the $120.00 filing fee that he paid to pursue his claim in District Court), administrative fees of $150.00 per day, room rental fees, and court reporter fees (and, of course, attorneys’ fees, if he employs an attorney). The filing fee and other administrative fees imposed by AAA may be reduced or deferred in cases of hardship. See AAA Rule 35. Because Cole has not challenged the administrative fees charged by AAA, we do not address whether the AAA’s refusal to waive filing and other administrative fees could preclude enforcement of an arbitration agreement. We assume, for purposes of this case, that employees who would qualify for in forma pauperis status in the federal courts will similarly qualify for a waiver of fees under the AAA Rules.
22. See, e.g., Advest, Inc. v. McCarthy, 914 F.2d 6, 8-9 (1st Cir. 1990) (to set aside award for manifest disregard of law, challenger must show award is “(1) unfounded in reason and fact; (2) based on reasoning so palpably faulty that no judge, or group of judges, ever could conceivably have made such a ruling; or (3) mistakenly based on a crucial assumption that is concededly a non-fact.”); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Jaros, 70 F.3d 418, 421 (6th Cir. 1995) (award is in manifest disregard of law if “(1) the applicable legal principle is clearly defined and not subject to reasonable debate; and (2) the arbitrators refused to heed that legal principle.”); Health Servs. Mgmt. Corp. v. Hughes, 975 F.2d 1253, 1267 (7th Cir. 1992) (award is in manifest disregard of law if arbitrator deliberately disregards what he or she knows to be the law).
7. We decline to reach respondent’s argument that we may affirm the Court of Appeals’ conclusion that the arbitration agreement is unenforceable on the alternative ground that the agreement precludes respondent from bringing her claims under the TILA as a class action.
* Justice Scalia joins all but footnote 7 of this opinion. [Footnote 7 examines the FAA’s legislative history as a basis for supporting the majority’s conclusion.]



Chapter 8

Designing Dispute Resolution Processes and Systems
A. INTRODUCTION
Using mediation and arbitration as building blocks, creative lawyers and academics have developed hybrid dispute resolution processes that are variants of mediation and arbitration. Some of these processes, such as tripartite arbitration and med-arb, provide for a binding decision; others, like the minitrial and the summary jury trial, do not. In Section B of this chapter, we discuss each of these hybrid processes, and in Section C, we consider how a lawyer should determine which of them is likely to be most useful for the client in a particular case, as well as how a court might determine which process would be best for all parties. The most creative lawyers and planners do not treat either the basic or the hybrid processes as a closed set, but rather consider whether they might be modified still further to fit a particular situation. We turn, in Section D, to those new processes that have been designed for a single complex case or a recurring type of dispute. An example of the former is the process developed by Francis McGovern to resolve a multiparty dispute about Great Lakes fishing rights; examples of the latter include the consensus building approach to the resolution of public policy issues, collaborative lawyering in divorce proceedings, grievance mediation to resolve disputes arising out of labor-management agreements, and ADR procedures for dealing with mass litigation.
Designing processes such as those described in Section D is at times described as dispute systems design because of the many issues that may need to be considered by the designer—encouraging participation, involving participants in design and training, and evaluating the operation of the system. We, however, use the term “dispute systems design” in a more limited fashion—to refer to the work of the designer who must also consider those factors that are present when the parties involved have a relationship that extends beyond their dispute. Examples include intra-organizational systems and systems for a major construction project with many parties involved. Central among the factors that must be taken into account in this situation are dispute prevention, protecting the parties’ ongoing relationship from harm resulting from their disputes, and being attentive to alterations in the balance of power that may flow from a new system.1 Some of these must also be taken into account even in the absence of an ongoing relationship, but the need to consider all of them is more likely when such a relationship exists. In Section E, we consider the tasks involved in designing a dispute resolution system for parties who have an ongoing relationship.
B. VARIATIONS OF MEDIATION AND ARBITRATION
    1. Variants of Arbitration: Binding Processes
    a. Final-Offer Arbitration of Disputes About Contract Terms
Although arbitration is frequently used to resolve disputes about the interpretation or application of an existing contract, it is rarely used to resolve disputes about what the terms of a new contract should be. The reasons for the reluctance to use arbitration in this context are manifold. Parties who have an unresolvable dispute as to their rights under an existing contract, and who are not willing to abandon their claims, must find some adjudicative means to determine their contract rights. In contrast, parties who have an unresolvable dispute concerning what their rights should be under a contract they are seeking to negotiate typically are under no obligation to adjudicate that question. If they cannot agree on contract terms, each is free to seek other parties with whom to negotiate. Hence, parties engaged in contract negotiations are reluctant to vest a third party with the power to decide what their rights against each other should be. This reluctance is typically overcome only when negotiating parties are required, for any of a number of reasons, to deal exclusively with each other and to reach agreement.
The most widespread use of arbitration to resolve contract negotiation disputes (generally known as interest arbitration) is in public sector collective bargaining. When a public employer is required by law to negotiate with the union representing its employees, the consequences of a failure to agree—a public employee strike or unilateral employer determination of terms and conditions of employment or both—are sufficiently undesirable that arbitration is often mandated by law. Another context in which interest arbitration is used is in the resolution of salary disputes between major league baseball players and their employers. The baseball players’ union and the team owners have agreed that players with fewer than six years of major league service must negotiate their contracts with one team, rather than being free to sell their services to the highest bidder. Since players negotiate the salary portion of their contracts on an individual basis, rather than through collective bargaining, the strike is not a practical option when these negotiations break down. While some players have no option, under these circumstances, but to accept the employer’s offer (or not play major league baseball), the labor contract provides for the arbitration of salary disputes for those players with three to six years of service, as well as for a limited number of players with two years of service.
Among the risks associated with the use of arbitration to set contract terms is that the availability of arbitration will have a chilling effect on the bargaining process. The parties may avoid making compromises that they might otherwise make because they fear that the arbitrator will split the difference between their final positions. Assume, for example, that the management of baseball team A has offered player B $400,000 for the coming year, while B has demanded $800,000. Management would be willing to offer $600,000, but it fears that if it does and the player stays at $800,000, the arbitrator will split the difference and award the player $700,000. If, however, it stays at $600,000, and the arbitrator splits the difference between its offer and the player’s demand, the arbitrator will award the player only $500,000. Thus, management will remain firmly at $400,000. The same rationale is likely to affect the player who would be willing to accept $600,000, but does not say so for fear the team will stay at $400,000, and the arbitrator will award $500,000. Thus, the availability of arbitration tends to discourage successful negotiation because each side holds back on concessions that it might otherwise be willing to make.
In order to avoid the chilling effect of conventional arbitration on negotiations, both the major league baseball players’ contract and many public sector collective bargaining laws provide for final-offer arbitration. Under final-offer arbitration, the arbitrator may not compromise but must choose the final offer of one party or the other. This should advance the prospects of successful bargaining. The parties, knowing that the arbitrator cannot compromise, are likely to assume that the arbitrator will select the more reasonable offer. If each party strives to make its last offer more reasonable than the other party’s final offer, the prospects for agreement without resort to arbitration are increased.
To return to the example above, the team that was reluctant to increase its offer from $400,000 to $600,000 because of the risk that the player would stay at $800,000 and the arbitrator would compromise at $700,000, will now be under pressure to move from $400,000 to $600,000. It will fear that if it does not do so, and the player stays at $800,000, the arbitrator will find $800,000 more reasonable than $400,000 and award $800,000. Similarly, the player will be under pressure to move from $800,000 toward $600,000 for fear that if he does not the arbitrator will find $800,000 unreasonable and award the team’s last offer, whatever that may be. To the extent that the availability of final-offer arbitration tends to encourage the parties to moderate extreme positions and to move toward each other, it should serve to encourage agreement without resort to arbitration.
The available empirical evidence supports the theory that final-offer arbitration has a less chilling effect on negotiation than does conventional arbitration. In those jurisdictions in which conventional arbitration is available after negotiation, arbitration is used approximately twice as often as it is in jurisdictions in which final-offer arbitration is available (Kochan, 1980:288-289).
Interestingly enough, final-offer arbitration is rarely used to resolve disputes about the interpretation or application of a contract or about the disputants’ legal rights. The reasons for this are unclear, though one factor may be that when there is a rights standard that will guide the arbitrator’s decision—the contract or the law—the parties are less concerned that the arbitrator’s decision will be influenced by knowledge of their settlement offers.
    b. Arbitration Pursuant to a “High-Low” Contract
In this procedure, which can be used either in arbitration or in court, the limits of recovery and loss are bounded by agreement of the parties. For example, in the arbitration of a personal injury claim in which the claimant’s demand is for $500,000, the parties may agree in advance of the arbitration that if the arbitrator rules in favor of the defendant on the issue of liability, the defendant will nonetheless pay the claimant a predetermined amount, say $100,000. If the arbitrator rules in favor of the claimant on liability, the defendant will pay a higher fixed sum, say $300,000. In either event, the arbitrator never reaches the issue of damages.
The principal advantage of arbitration or adjudication under a high-low agreement is that it reduces the risk to both sides by converting a “win-lose” situation into a “partial win-partial lose” situation. The claimant is protected against the risk of no recovery; the defendant is protected against the risk of a very substantial recovery. A second advantage of this process is that it eliminates the time spent on preparing to try, and actually trying, the damage issue. Other advantages include, in the court context, the elimination of appeals based on damages and the elimination of compromise verdicts, and in both court and arbitration the establishment of a cooperative atmosphere that may lead to settlement.
In a variation of this approach, the damage issue is also tried, but the parties agree beforehand that if the award falls outside the high-low brackets to which they have agreed, the award will be adjusted to the high or low point. If the award is within the brackets, damages are set at that figure. If, for example, the low end of the bracket is $100,000, the high end is $300,000, and the award is $500,000, the claimant receives $300,000. If the award is $250,000, the plaintiff receives that amount because it is inside the brackets. The disadvantage of this approach is that the parties must try the damage issue. The advantage is that it may be easier to get agreement on the high-low figures because they are not quite as crucial; they determine only the parameters, not necessarily the amount of damages.
    c. Tripartite Arbitration
While most agreements to arbitrate provide for a single arbitrator, parties will sometimes agree to a panel of three arbitrators. Occasionally, all three arbitrators are neutral, but more often each party selects one arbitrator, and then the two party-appointed arbitrators select the neutral chairperson. Typically, each party-appointed arbitrator is aligned with the party that appointed her. While parties are free to develop rules to govern the party-appointed and neutral arbitrators’ behavior, most tripartite arbitrations anticipate that each party-appointed arbitrator will be biased in favor of the party who appointed her, and that ex parte communications between the appointing party and the appointed arbitrator are permissible.
Parties contract for tripartite arbitration for a variety of reasons. Sometimes, particularly if the stakes are high, the parties are unwilling to leave the decision in the hands of a single arbitrator, particularly in view of the limited judicial review of arbitral awards. Their reasoning is that if they select three arbitrators, and the decision of one of the arbitrators is manifestly erroneous, his view of the case will be overridden by that of the other two arbitrators. In situations where this is the parties’ concern, they will select three neutral arbitrators, rather than one neutral and two party-appointed arbitrators.2
The most common reason for the use of a tripartite panel consisting of two party-appointed arbitrators and one neutral is to enable each party to select an arbitrator who is expert in the subject matter of the arbitration, and who can contribute his expertise to the deliberations of the arbitration panel. This is not a means by which to introduce evidence that has not been admitted at the hearing, but to explain that which has been introduced.
Another useful role sometimes played by a party-appointed arbitrator is to communicate to both the neutral and the other party-appointed arbitrator, in off-the-record conversations, which issues are more and less important to the party that appointed him. At times these discussions result in the parties reaching agreement on some or all the issues in dispute; at very least they clarify for the neutral arbitrator which are the central issues in dispute, and so may lead to a more carefully framed decision by the neutral arbitrator.
Against the advantages of tripartite arbitration must be weighed its disadvantages—increased time and cost. Increased cost is incurred if the party-appointed arbitrators are outsiders (e.g., lawyers). Even if they are full-time employees of the appointing parties, there are costs involved in diverting them from their normal duties. Time is squandered during a tripartite arbitration if the neutral arbitrator must negotiate with the panelist most likely to join his opinion because that panelist is not fully satisfied with the proposed outcome. In addition, the neutral arbitrator may have to abandon his proposed arbitration award in order to gain concurrence from one of his fellow panelists. Extensive delay may also be incurred in efforts to find available hearing dates that fit the schedules of three arbitrators rather than one. In a straightforward case where the neutral arbitrator does not need expert input from the party-appointed arbitrators and there is little interest in informal communication between the party-appointed arbitrators and the neutral, the added costs and time involved in having party-appointed arbitrators may well be unwarranted.
Another disadvantage of tripartite arbitration, at least in the eyes of some commentators (see, e.g., Kennedy, 1995) is the apparent anomaly of allowing some of the arbitrators in a neutral dispute resolution process to be selected by the parties to the dispute and to be biased in favor of the party that selected them. The Code of Ethics for Arbitrators in Commercial Disputes explicitly provides that “[n]on-neutral arbitrators may be predisposed toward the party who appointed them.…” Similarly, the Code of Professional Responsibility for Arbitrators of Labor-Management Disputes provides that it is “inapplicable to partisan representatives on tripartite boards.”
Section 10(a)(2) of the Federal Arbitration Act permits a court to vacate an arbitration award when “there was evident partiality … in the arbitrators or either of them,” but that language has generally been interpreted to apply only to neutral arbitrators. To be sure, courts will occasionally sustain a challenge to the decision of a tripartite arbitration panel based on the conduct of one of the partisan members,3 but will almost never do so on the mere existence of apparent bias or partiality.4 From the perspective of most courts and commentators (see, e.g., Stipanowich, 1988), the efficiency of tripartite arbitration resulting from the expertise of the party-appointed arbitrators, their opportunity for informal contacts with each other and the neutral, as well as the parties’ knowing choice of tripartite arbitration, outweigh any apparent unfairness in the use of “biased” arbitrators.5
 
    d. Med-Arb
In this process, the neutral functions first as a mediator, helping the parties arrive at a mutually acceptable outcome. If mediation fails, the same neutral then serves as an arbitrator, issuing a final and binding decision.
The central advantage of med-arb over “pure” mediation followed if necessary by “pure” arbitration, in which different neutrals serve as mediator and arbitrator, is said to be that of efficiency. In the event that mediation fails, the parties need not educate another neutral; the neutral who has been serving as mediator already knows much, if not all, of the information needed to make a decision.
In reality, it is not quite so simple. As Lon Fuller (1962:30) points out, “since the objective of reaching a … settlement is different from that of rendering an award …, the facts relevant in the two cases are different, or, when they seem the same, are viewed in different aspects.” Thus, the mediator turned arbitrator may not be able to issue a decision on the basis of the facts elicited in the mediation stage, but may need to elicit additional evidence or argument. Still, this will be considerably more efficient than starting all over again to select another neutral and educate that neutral from scratch.
Conceding that med-arb has an efficiency advantage over “pure” mediation followed by “pure” arbitration, it nonetheless has some disadvantages. Initially, disputing parties who know that the mediator also has decisional authority are likely to be less candid than they would be with a “pure” mediator about such matters as how they prioritize their interests and the least (or most) they will pay to resolve the dispute. They will be unwilling to be candid about these matters because they will fear that if no agreement is reached, the mediator turned arbitrator will use their disclosures against them. For example, a party’s disclosure that it would settle for $5,000, rather than the $10,000 it has been demanding, might be used by the mediator turned arbitrator to limit an award in favor of that party to $5,000. Hence, that party will not tell the mediator that, if necessary, it would settle for $5,000. Lacking that information, the mediator may be unable to help the parties reach a settlement at $5,000. In sum, because the med-arb mediator is likely to have less information at his disposal than is the “pure” mediator, he is less likely to obtain mediated settlements.
If, on the other hand, the parties have been candid in the mediation process but no agreement is reached, the mediator turned arbitrator will possess information that he would not have acquired in a purely arbitral role. In the foregoing example, if the claimant disclosed her willingness to accept $5,000, the arbitrator, who is anxious to maintain the good will of both parties for future employment purposes, will find it difficult to ignore that fact in reaching a decision. Even if he does so and concludes independently that the claimant should receive only $5,000, the claimant will suspect that the arbitrator has improperly used information conveyed to him in mediation. Thus, the integrity of both mediation and arbitration is placed at risk when the same person serves as both mediator and arbitrator (Fuller, 1962).
Med-arb is sometimes said to be superior to pure mediation on the grounds that a binding resolution is assured in med-arb. While that is true, the process by which resolution is reached in med-arb may be quite different from the process by which agreement is reached in mediation. In mediation, since the neutral lacks decisional power, the parties’ efforts will be directed primarily at developing a resolution of their dispute that is acceptable to each of them. In med-arb, where the neutral has decisional power, each party’s primary effort will be to persuade the neutral that it is right. An agreed-upon solution may be more likely in the latter situation than the former, but it is often agreed upon in form only, accepted by the parties (or at least one of them) because the neutral stated (or implied) that if it were not accepted in mediation, it would be imposed in arbitration.
The different settlement dynamic in med-arb may have two negative consequences in comparison with mediation. Initially, if the parties in med-arb feel that a settlement has been imposed upon them, rather than voluntarily agreed to, they may be less willing to comply with that settlement (see p. 195). Additionally, if each party focuses primarily on persuading the mediator that it is “right,” rather than on seeking a mutually acceptable resolution, they will not improve their ability to resolve disputes. Conversely, there is evidence that participating in mediation with a “pure” mediator, one who does not have arbitral authority, and observing how the mediator deals with conflict, asks questions, makes proposals, and seeks alternative solutions, improves the parties’ ability to resolve disputes even without a mediator (Goldberg, 2007). For parties with an ongoing relationship, it may be more important to learn how to reach mutually acceptable accommodations without outside assistance than it is to have a particular dispute resolved promptly and efficiently. Thus, mediation is particularly preferable to med-arb in the context of an ongoing relationship (Goldberg, 1989, 1990).
In an effort to retain the advantages of med-arb while avoiding its disadvantages, some parties have used a variant of med-arb pursuant to which the neutral first acts as a mediator and then as an advisory arbitrator. The neutral is empowered to advise the parties of the likely outcome if they arbitrate, but not to serve as arbitrator. If the combination of mediation and advisory arbitration does not lead to resolution, the parties must go to another neutral for final and binding arbitration.
The advantages and disadvantages of this process over standard med-arb are apparent. Since the mediator has no arbitral power, candor in mediation is encouraged, as is the likelihood of a true mediated agreement. The process also serves, as does mediation, the relational advantages of improving the parties’ ability to resolve their own disputes. On the other hand, if agreement is not reached and a different neutral must be brought in to arbitrate, the process is likely to be lengthier and more expensive than standard med-arb. A crucial question in gauging the value of this process compared to standard med-arb is thus its success in bringing about settlements without recourse to arbitration.
In the labor context, the available evidence suggests that mediation-advisory arbitration (known in that context as grievance mediation) has been highly successful. Researchers have collected data on more than 3,500 disputes that have been submitted to grievance mediation and have found that approximately 85 percent of those disputes have been resolved without resort to arbitration.*
    Questions
8.1    You represent a property management company that has been negotiating to buy a large downtown office building for approximately six months. All terms of the sale have been agreed on except one: despite numerous concessions by both sides, the parties are at impasse about the sales price. The seller is demanding $200 million; your client is refusing to go above $175 million. Your client is convinced that there is no other building in town that suits its needs as well as this one and is most anxious to buy it. This client is also convinced that its offer is wholly fair and that, as a matter of principle, it ought not to increase the amount it is willing to pay. You convey these sentiments to the lawyer for the building owner, and she responds by suggesting that the dispute be submitted to arbitration. What advice would you give to your client regarding this suggestion? If you recommended accepting it, would you propose conventional arbitration or final-offer arbitration? How about med-arb?
8.2    You represent an associate professor of sociology at a small mid-western college who is involved in a dispute with one of his colleagues, another associate professor of sociology at the same school, about which of them is entitled to be listed as first author of a book on which they worked together for several years. Each of them claims he did more work than the other and hence is entitled to first authorship. Each of them also asserts that being listed as first author is important for career advancement purposes, since the first author is typically assumed to have made the primary contribution. The two professors have agreed to arbitrate the dispute, but the evidence concerning which of them actually did more work is wholly inconclusive. You have no idea how the arbitration will turn out.
About a week before the scheduled arbitration is to take place, you receive two telephone calls. First, your client calls to tell you that he has been offered a tenured position as a full professor of sociology at a prestigious eastern university. No announcement of this offer has been made, nor will it be announced for several months. Your client also tells you that he still regards his claim as important and wants you to pursue it vigorously.
Later the same day, you receive a call from the attorney representing the other professor. She tells you that she, too, finds the evidence wholly inconclusive. Accordingly, she suggests that, with the assistance of the arbitrator, acting as mediator, you make an effort to resolve the dispute before resorting to arbitration, which she predicts (and you agree) will be both lengthy and expensive. How would you respond to her suggestion?
8.3    In response to the criticisms of med-arb, one commentator (Buehring-Uhle, 1991) has proposed the use of a process called “co-med-arb.” In this process, one mediator and one arbitrator would jointly conduct a fact-finding hearing followed by mediated settlement discussions in the absence of the arbitrator. If those discussions did not result in an agreement, the arbitrator would issue a decision. What are the strengths and weaknesses of this proposal? How might you cure any weaknesses that you see?
Another response has been arb-med. Here the neutral first hears the case as an arbitrator and renders a decision that is put in a sealed envelope. Then he tries to mediate the case. If he is successful, that ends the matter. If not, the envelope is opened to reveal the premediation arbitration decision. How would you evaluate this variant of med-arb?
8.4    You are the senior partner of the law firm that represents the ABC Manufacturing Company in all labor relations matters, including the negotiation and administration of its collective bargaining agreements. In the last 12 months, your firm represented ABC in over 50 arbitration hearings, prevailing in 36. ABC and the union that represents its employees are now engaged in negotiations for a new collective bargaining agreement. Among the union’s proposals is a provision for the mediation of grievances along the lines suggested at page 424. Having done so well at arbitration, the company is reluctant to adopt a different procedure, and requests your advice. How would you respond?
8.5    X and Y, a husband and wife, were the sole shareholders of Corporation A, which possessed extensive West Virginia coal lands (property on which underground coal seams are located). X and Y entered into a Share Transfer Agreement with Corporation B, pursuant to which they transferred 50 percent of their shares in Corporation A to Corporation B, which had coal mining experience and equipment. The parties agreed that Corporation B would operate the coal mine and that Corporations A and B would share in the profits of the mine. The Share Transfer Agreement contained an arbitration clause.
One year after having entered into the Share Transfer Agreement, X and Y instituted arbitration proceedings against Corporation B, alleging that the Share Transfer Agreement was void for misrepresentation and duress, and demanding return of the transferred shares. Corporation B denied the claims of X and Y, asserting the validity of the Stock Transfer Agreement and its right to retain the shares transferred to it.
The matter proceeded to arbitration, with each party selecting one arbitrator, and the two party-selected arbitrators in turn selecting the chief arbitrator. X and Y selected White as an arbitrator, Corporation B selected Black as an arbitrator, and Black and White selected Grey as chief arbitrator. The parties’ arbitration agreement provided that all arbitrators, including those selected by the parties, were to serve in a neutral capacity.
The arbitration tribunal conducted three days of hearing during which each party presented evidence and argument. The tribunal then declared the record closed, and advised the parties that it anticipated rendering its decision within 60 days of having received final briefs, which were due in 30 days.
Subsequent to having received briefs, the members of the tribunal met, discussed the case, and agreed that if a decision were issued, that decision would be in favor of X and Y, and that Corporation B would be ordered to return its stock in Corporation A to X and Y. The tribunal members also agreed, however, that Corporation B, because of its mining expertise, was the ideal partner for X and Y, and that the wisest resolution of the dispute would be to have B retain its shares in Corporation A, paying an agreed-upon amount to X and Y to do so. Accordingly, the tribunal members decided to attempt to mediate the dispute, hoping the parties would see the wisdom of the tribunal’s proposed settlement.
The arbitration tribunal asked the parties if they would agree to have the tribunal or one of its members act in a mediation capacity in an effort to resolve the dispute. The parties agreed, following which the tribunal members decided to have White serve as mediator because his office was in West Virginia, where both parties were located, while Black’s office was in New York and Grey’s office was in Washington, D.C.
White met first with counsel for X and Y, who told White that Corporation B had offered X and Y $180 million to drop the arbitration proceedings and allow Corporation B to retain the disputed shares. Counsel further told White that X and Y had refused that offer, telling their attorney that they would only consider an offer in excess of $200 million.
White reported this conversation to the other members of the tribunal, and the three of them agreed that White should propose to B that it pay X and Y $220 million in exchange for the disputed stock.
White contacted counsel for Corporation B, asking him/her to join White for dinner at the Greengage Inn, a luxurious West Virginia resort hotel. The two met in a private dining room that had been reserved by White. Following an elegant dinner, White told B’s counsel of the tribunal’s settlement proposal. Counsel asked White if X and Y would accept $220 million in exchange for allowing B to retain the disputed shares. White responded that he/she was reasonably sure that they would. White also asked counsel to “work on” his/her clients in an effort to get them to agree to pay X and Y $220 million.
The following week counsel for B advised White that his clients were unwilling to pay X and Y more than the $180 million they had previously offered. White asked counsel for X and Y if they were willing to accept the $180 million offer they had previously declined. Two days later, after consulting with X and Y, their counsel told White that they would not do so. Shortly thereafter, the tribunal issued a decision in favor of X and Y, declaring the Stock Transfer Agreement invalid and directing Corporation B to return the disputed shares to X and Y.
Corporation B, disappointed with the tribunal’s decision, brought suit in the U.S. District Court for the District of West Virginia, seeking to set aside the award of the arbitration panel pursuant to the Federal Arbitration Act, §10(b) of which provides that a federal court may vacate an arbitrator’s award “[w]here there was evident partiality or corruption in the arbitrators, or either of them.”
The court ruled in favor of Corporation B, setting aside the arbitration award on the ground that the manner in which the mediation was conducted demonstrated evident partiality on the part of the arbitrators. Excerpts from the court’s opinion follow:
     The issue is whether these facts give rise to a showing of evident partiality. In my view, they would cause a fair-minded observer to apprehend such partiality.
          In particular, what happened at the Greengage would give the fair-minded observer a palpable sense of unease. The fair-minded observer would (I believe) be concerned that the underlying message being conveyed to Corporation B at the dinner was that the Tribunal favored the Plaintiffs. Such underlying message was obviously not spelled out at the dinner. But … there would be more than ample justification for the fair-minded observer’s apprehension.
          The problem is that there are many awkward, unanswered questions arising out of the way in which White proceeded.
          First, what did White mean when, having made the $220 M proposal, he/she asked counsel to “work on” the Defendant to accept the proposal? Why would White be asking counsel to “work on” the Defendant when White was supposed to be the mediator? If anyone, the person who ought properly to be exploring with the Defendant whether the dispute could be settled at $220M ought to have been White himself.
          The expression “work on” has overtones of White actively pushing for settlement at $220M. The fear is that White was actively pushing the tribunal’s proposal, rather than merely communicating a plan in neutral fashion and leaving it to the Defendant to decide whether to accept the same.
          Second, why was a figure of $220M proposed by White without authorization from the Plaintiffs or inkling as to whether the Plaintiffs were prepared to accept the same? Surely, the first thing to have done was to check with the Plaintiffs that the proposal was acceptable to them. If it was not a workable proposal, what was the point of White asking Defendant’s counsel to “work on” the Defendants?
          The impression conveyed is that White was acting on his/her own on an initiative which favored the Plaintiffs.
          Third, the setting for the mediation was odd. A private dinner in a luxury resort hotel has a connotation of “wining and dining” a person to make a difficult proposal palatable. The fear is that White had chosen the venue in order to push the $220M proposal to counsel for B.
          Each of these concerns is magnified by the fact that White was the arbitrator elected by X and Y. To be sure, White was supposed to act in a neutral fashion, but the fact that he was pushing Defendant to accept a proposal pursuant to which they would offer X and Y far more than they had previously done would lead the fair-minded observer to suspect that White was not as neutral as he/she was supposed to be, but was instead acting to further the interests of X and Y.
          Finally, the proof of the pudding is in the eating. What would clinch the fair-minded observer’s conclusion of evident partiality is that eventually, $220M not having been paid by the Defendant, the tribunal’s award went in the Plaintiffs’ favor.
          White engaged in med-arb.
          There is nothing wrong in principle with med-arb.…
          From the point-of-view of impartiality, however, the med-arb process runs into self-evident difficulties. The risk of a mediator turned arbitrator appearing to be biased will always be great.…
          [T]he mediator who may be sitting as arbitrator in the same case must be particularly careful not to convey to one party or the other the impression of bias. This means that, in a mediation session with B, the mediator when conveying settlement suggestions apparently benefitting A, must be sensitive to the need not to appear to B as if the mediator favored A’s case.…
          Plaintiffs’ counsel submits that whatever happened at the Greengage Hotel was tantamount to a mediation which the parties had authorized. As such, counsel suggests, it was open to White, as mediator, to put forward a possible solution to the dispute between the parties.
          That may be. But labeling a process as mediation does not mean that anything goes. There are appropriate and inappropriate ways of conducting mediations. The would-be mediator must ensure at all times, especially when one might act as arbitrator later on, that nothing is said or done in the mediation which could convey demonstrate partiality.
          In this case, even on the assumption that what happened was a mediation, for the reasons which I have given, I do not think that the med-arb process was conducted in a way which avoided the appearance of evident partiality.
 
The court declined to enforce the arbitration tribunal’s award because it was “tainted by evident partiality.” (This question is drawn from Gao Haiyan and Xie Heping v. Keeneye Holdings Ltd. and New Purple Golden Resources Development Limited, In the High Court of the Hong Kong Special Administrative Region, Court of First Instance, Construction & Arbitration Proceedings, No. 41 of 2010 (Apr. 12, 2011) (Hon. Reyes, J.).)
a. Are you persuaded by the court’s reasons for concluding that there appeared to be evident partiality in the manner in which White conducted the mediation? Was it improper or evidence of partiality for White to actively push his/her proposal to Defendant’s counsel, rather than “merely communicating a plan in neutral fashion and leaving it to Defendant to decide whether to accept the same”?
b. Was it improper or evidence of partiality for White to have proposed that Defendant pay $220 million in settlement without first checking with Plaintiffs to see if they would accept that sum in settlement?
c. Was it improper or evidence of bias for White to have proposed that Defendant pay $220 million in settlement when counsel for X and Y had told White that Plaintiffs were prepared to consider above $200 million?
d. Does the location of the mediation—a private dinner in a luxury hotel—create an appearance that White was “wining and dining” Defendant’s counsel in an effort to make a difficult proposal palatable, and so demonstrated White’s bias in favor of Plaintiffs?
e. The court appeared to think that whatever inference of partiality by White in favor of Plaintiffs might be drawn from his behavior was magnified by the fact that White had been selected by Plaintiffs to serve on the arbitration tribunal. Agree?
f. As far as the court was concerned, the clinching factor in demonstrating evident partiality by White was that after Defendant refused to pay $220 million to Plaintiffs in exchange for the disputed stock, the tribunal ruled in Plaintiffs’ favor, invalidating the Stock Transfer Agreement, and effectively transferring the disputed stock to Plaintiffs. Is there any explanation for the tribunal’s action other than that it was improperly biased in favor of Plaintiffs?
g. In addition to the concerns expressed by the court regarding the need for the mediator to avoid any conduct that might be interpreted as showing partiality, another concern frequently expressed regarding med-arb is that the mediator who becomes an arbitrator in the event of non-settlement may base his/her decision on information learned in private caucuses during the mediation. Do you see how that concern can be minimized when, as here, the mediation does not take place until the arbitration hearing has been completed (a process often referred to as arb-med, because the arbitration is completed before the mediation begins)?
    EXERCISE 8.1: SOUTHERN ELECTRIC COMPANY AND PUBLIC UTILITY WORKERS UNION, AFL-CIO*
Southern Electric is a public utility serving four southern and central states. Its 10,000 service, maintenance, and clerical employees are represented by the Public Utility Workers Union, AFL-CIO.
The collective bargaining agreement, in addition to the typical management rights clause and provision for discipline for just cause, allows the company to establish reasonable rules concerning the conduct of employees. Under the latter provision, the company, for the last four years, has had a rule providing for the discharge of any employee, who, in the course of operating company vehicles, is involved in three preventable accidents in a three-year period. This rule is contained in the employee handbook provided to all employees when they are hired and is posted in areas used by employees with vehicle operating responsibilities. Prior to this case, no employee had reached the three accident–three year level. Nor has the union ever challenged the reasonableness of the three accident–three year rule.
The company has a comprehensive safety program for all drivers, including a 20-hour defensive driving course for employees newly assigned to company vehicles. The safety department conducts these courses; it also investigates all accidents involving company vehicles. Any employee found by the safety department to have been involved in a preventable accident must repeat the defensive driving course.
Joe Doaks has ten years of service with the company. For three years he was a maintenance mechanic in the shop, repairing and maintaining equipment. For the last seven years, he has been a maintenance driver, operating out of a company truck to perform maintenance and repair work on fixed equipment.
Nine months ago, Doaks was involved in an accident while driving a company truck. The official safety department accident report stated that an automobile approaching Doaks’ truck, on the opposite side of a two-lane road, had turned left in front of Doaks’ truck, that Doaks swerved and braked to avoid colliding with the auto, but hit the right front fender of the auto, causing approximately $500 damage to each vehicle. The report went on to state that Doaks could have avoided the accident had he practiced defensive driving techniques.
The police report stated that Doaks’ skid marks indicated he was observing the 25-mile-per-hour speed limit, that the weather was clear, and that visibility was normal. It quoted the driver of the other car as saying that she signaled before she turned in front of Doaks’ truck, and quoted Doaks as denying that she had signaled. Neither driver was charged by the police with having violated traffic laws.
Doaks had been involved in two previous accidents while driving company vehicles within the past three years, both of which had been found preventable. One, two years ago, was relatively minor. The other, approximately 18 months ago, had resulted in an out-of-court settlement by the company of $40,000. After each of these accidents, Doaks repeated the defensive driving course but received no discipline. The union did not file a grievance in either instance.
Based on the safety department’s report of the most recent accident and on the previous two preventable accidents, the company discharged Doaks at a meeting at which Doaks had union representation. Within the contract’s time limits, he filed a grievance for reinstatement with full back pay. The grievance was not resolved at the first three steps of the grievance procedure and is now scheduled for mediation. If the grievance is not resolved at mediation, the union has the contractual right to demand final and binding arbitration.
(Confidential information for the mediator, the grievant, the union representative, the company maintenance superintendent, and the company industrial relations manager is contained in the Teacher’s Manual.)
    2. Variants of Mediation: Nonbinding Processes
    a. Minitrial
In the minitrial, most often used in business disputes, summary presentations are made by attorneys for each party to a panel consisting of a neutral advisor and high-level executives with settlement authority.6* At the conclusion of the presentations, the executives attempt to negotiate a resolution of their dispute. If they are unable to do so, they may call on the neutral advisor to mediate and/or give a prediction of the likely outcome if the matter is litigated.
The concept underlying the minitrial is that it provides each business executive with a crash course in the merits of the dispute—a brief but firsthand view of the best case that can be put forward by the attorneys for both sides, supplemented, if necessary, by the views of a neutral. Armed with this information, as well as their knowledge of the business relationships of the parties, the executives are equipped to negotiate a resolution of their dispute that makes business sense.
Although the specific procedures of a minitrial may vary depending on the case and the parties’ desires, most minitrials contain these key elements:
1. The parties voluntarily agree to conduct a minitrial. There is no statutory, regulatory, or (usually) contractual obligation to participate in a minitrial. Parties may terminate the minitrial at any time.
2. The parties negotiate and sign a “protocol” or procedural agreement that spells out the steps and timing of the minitrial process. This agreement usually specifies the parties’ obligations and responsibilities in the minitrial process, their right to terminate the process, and certain legal matters such as confidentiality of the proceedings and the effect of the process on any pending or future litigation.
3. Prior to the minitrial, the parties informally exchange key documents, exhibits, summaries of witnesses’ testimony, and short introductory statements in the nature of briefs. The parties may agree to engage in shortened, expedited depositions and other discovery without prejudice to their right to take full discovery later if the minitrial does not settle the case.
4. The parties select a neutral advisor to preside over the minitrial. Unlike an arbitrator or judge, the neutral advisor has no authority to make a binding decision but may ask questions that probe the strengths and weaknesses of each party’s case. Also, after the minitrial, the neutral advisor may be asked by the parties’ representatives to mediate and/or advise them on what the likely outcome would be if the case went to trial. Selection of a respected neutral advisor with credibility to the opponent is thus very important: one of the principal goals of the participants if they cannot obtain a favorable settlement in direct negotiations is to persuade the neutral advisor to advise the opponent that it would be better off settling than taking the case to trial.
In most minitrials, the parties select a former judge as the neutral advisor because they believe that a person with prior judicial experience is best able to give them sound advice on likely trial outcomes. In some minitrials, the parties select a nonjudicial expert in the subject matter as the neutral advisor. In other minitrials, the parties dispense with the neutral advisor altogether and rely solely on their business representatives to preside over the minitrial and to conduct the negotiations privately. In still other cases, the parties want the neutral advisor to attempt to mediate a resolution of the dispute. The function the neutral advisor is expected to perform will determine the kind of person best suited for the role. Thus, the most successful neutral advisors have been those who are capable of playing the roles of advisor, mediator, and facilitator as the situation dictates and the parties ultimately determine.
5. At the minitrial itself, the parties’ lawyers make concise, summary presentations of their best case. Minitrials may last from half a day to three or four days (two days seems typical). Each lawyer’s presentations might be limited to from one to six hours, depending on the complexity of the issues. Generally, each party retains complete discretion over how it will use its allotted time. In some cases, the entire presentation is made by the lawyers, similar to an appellate or closing argument. In others, the lawyers call key witnesses to explain parts of the case. Often, key documents are used to explain the case. Quite often, the parties’ experts testify on the technical issues. At other minitrials, parties have used movies, views of the scene, and other imaginative devices to communicate the essence of a case in the short time allotted.
At the minitrial, rules of evidence do not apply. Thus, if there is testimony by witnesses, it tends to be in a narrative form under informal questioning by counsel rather than in the question and answer form of trial examination. In most minitrials, time is set aside for rebuttal. This may include an opportunity for questions to opposing counsel, witnesses, and experts, again in an informal, modified cross-examination format. It may also include an open question and answer session in which expert may question expert, lawyer may question lawyer, and client may question client, or any variation of these combinations.
6. Minitrial presentations are made to high-level representatives of the parties who have clear settlement authority. Often, the representatives are nonlawyers who have not been involved in creating or trying to resolve the underlying dispute, but who have authority or at least persuasive power over the decision of whether to settle. In cases involving businesses, the party representatives are generally at least one level higher in the corporate hierarchy than the businesspeople who have been involved in the case prior to the minitrial.
At the minitrial, the nonlegal party representatives listen, observe, and ask questions to clarify points, much like a judge or arbitrator would, but they do not sit with or assist the advocates. Immediately after the parties’ adversarial presentations on the merits of the case, the nonlegal representatives meet privately and attempt to negotiate a resolution. The theory behind the minitrial is that the party representatives, once they are informed about the merits of the dispute, will be better able than the advocates or lower-level party representatives to appraise their positions and negotiate a mutually beneficial settlement.
7. Most minitrial agreements specify that the entire process, including any statements made in the course of the minitrial and the opinion of the neutral advisor, is confidential and inadmissible in any subsequent proceeding. The parties may also agree that the neutral advisor may not testify or consult with any party in that case. Such agreements, however, face uncertain prospects of enforcement. See page 268.
    EXERCISE 8.2: WORLD OIL CO. v. NORTHEAST SHIPBUILDING, INC.*
GENERAL INFORMATION
World Oil Co. was the sole owner and operator of the Very Large Crude Carrier (VLCC) J. B. John. The J. B. John was one of only four existing VLCCs, at the time the largest oil tankers in the world. Northeast Shipbuilding, Inc., which had built ships for World for many years, designed and built the J. B. John and delivered the ship to World in May 1997. The other three VLCCs also built by Northeast were owned and operated by other tanker companies.
On April 16, 2003, at about 9:45 A.M., while the J. B. John was in the English Channel, approximately eight miles off the coast of France, she suffered a complete breakdown of her steering gear and began to drift out of control. Heavy winds and rough seas aggravated the situation and caused the J. B. John to drift toward the French shore. The crew of the J. B. John attempted to repair the broken steering gear but without success.
At approximately 11:30 A.M., Captain Francis Griffin of the J. B. John called for tug assistance. The salvage tug Superior responded, and at approximately 4:00 P.M., a tow line was attached from the J. B. John to the Superior. The Superior began towing the J. B. John away from shore, but at 4:15 P.M. the tow line parted. Approximately 30 minutes later, the J. B. John struck ground, causing leakage of her oil cargo. The vessel grounded again at about 5:30 P.M. Her engine room then flooded, and the French Coast Guard came to lift all hands ashore. At 4:00 A.M. on April 17, the vessel broke in two.
As a result of the grounding, the J. B. John’s entire 230,000 tons of crude oil spilled and washed ashore, causing extensive damage to French beaches and shoreline. The government of France, along with residents, businesses, hotels, and tour operators, brought suit in France against World. Under French law, World was strictly liable for the damages resulting from the oil spill. After a trial limited to the issue of damages, World was ordered in April 2006 to pay plaintiffs $1.2 billion.
Since the grounding of the J. B. John and continuing through the award of damages, both World Oil and its CEO, Blaine Kelly, were the subject of intensive criticism in the world press. According to the media, World caused irreparable damage to the ecology of the French coastline, altering forever a way of life that had persisted for centuries. Kelly, who throughout the affair had been unwilling to comment on it, was also blasted for demonstrating, according to one paper, “a stunning lack of compassion and insensitivity” to the damage done by World.
In October 2006, World brought suit against Northeast in the U.S. District Court for Ames seeking contribution and indemnification from Northeast. According to World, the J. B. John was defectively designed and built by Northeast, causing the ship’s grounding and the subsequent oil spill.
CONTENTIONS OF THE PARTIES
The contentions of the parties, drawn from their initial pleadings and responses, are these:
According to World, the J. B. John was completely designed and constructed by Northeast. The vessel was designed to carry crude oil across the seas and to withstand the normal rigors of maritime transport, such as heavy winds and high seas. However, on April 16, 2003, on a typical trip across the seas, the J. B. John’s steering gear failed. This breakdown was caused by the failure of a flange on the steering gear and of studs holding the flange, which caused hydraulic fluid to leak from the steering gear system. This loss of fluid caused a complete loss of pressure within the system and rendered the steering gear mechanism incapable of turning the ship’s rudder. On inspection, it was found that the studs that failed were not spaced equidistantly around the flange that blew open and that the flange itself was not designed to withstand the pressure that existed within the hydraulic steering system. There is also evidence that Northeast Shipbuilding did not use materials that could withstand the pressures that it knew would build up within the steering system, and that Northeast miscalculated the pressure that would in fact build up within the system. Had it not been for the actions of Northeast, the J. B. John would never have grounded and spilled its oil. Northeast is liable to World on theories of strict liability, breach of warranty, and negligence. Northeast should thus be required to indemnify World for the $1.2 billion in damages that World has been ordered to pay as a result of the oil spill.
According to Northeast, it built the J. B. John according to specifications provided by World, implementing a new design, that of a very large crude oil carrier, in compliance with national and international shipbuilding standards. The materials used in the steering gear were tested, and similar materials had been used previously in steering mechanisms installed in the J. B. John’s three sister ships. None of those ships has had difficulty with its steering mechanisms. In brief, Northeast’s steering gear was a reasonably safe product that was installed with reasonable care.
Furthermore, according to Northeast, the damages assessed against World resulted from World’s own negligence. Initially, Northeast recommended to World, at the time the J. B. John was under construction, that an auxiliary steering system be installed, which would have operated if the main steering gear failed, but World failed to accept that recommendation. Additionally, World failed to maintain the steering system properly. This became obvious when the steering gear mechanism was recovered from the ship, and it was found that the studs throughout the system were tightened at different tensions and many were missing washers. Because the damages for which World was held liable were solely the result of its negligence, World is not entitled to contribution or indemnification from Northeast.
Last month, Judge Mary Kessel, to whom World v. Northeast had been assigned, met with counsel for both parties for a status conference pursuant to Rule 16 of the Federal Rules of Civil Procedure. During this conference, it became apparent that each side had a very different view of the facts and had reached quite different conclusions about the relative strengths of its case and the amount of an appropriate settlement. Further, counsel made clear that there was much that needed to be learned through discovery before they would have a complete picture of the case. At the end of this discussion, the court “suggested” to the parties that they talk about whether a minitrial might be an effective procedure for attempting to resolve their dispute.
a. Each party having decided that it would like to participate in a minitrial, their general counsel, each accompanied by outside trial counsel, now meet to negotiate the terms of a minitrial procedural agreement.
b. Outside trial counsel now conduct a minitrial pursuant to the terms of the procedural agreement. Also participating in the minitrial will be business representatives, inside counsel, and a neutral advisor (if the agreement provides for a neutral).
(Confidential information for both parties is contained in the Teacher’s Manual.)
    b. Summary Jury Trial
The summary jury trial is an adaptation of the minitrial for cases in which the parties want more direct information about likely jury reaction than they would receive from the prediction of a minitrial neutral advisor. The summary jury trial takes place in court with a judge or magistrate presiding and an advisory jury, drawn from the regular jury pool, in the jury box. The jurors usually are not told that their role is advisory until after they return their verdict. Thus, they are encouraged to treat their decisional task as seriously as would an actual jury.
Lawyers for each party make summary presentations, typically based on material that has been the subject of discovery and would be admissible at trial. The jurors deliberate, return a verdict, and then answer the attorneys’ questions about both their verdict and their reaction to particular evidence and arguments. Following the return of the jury’s verdict and the questioning of the jury, the lawyers and their principals, whose attendance is mandatory, engage in settlement discussions, sometimes aided by a mediator. If no settlement results, the jury’s verdict is not admissible at trial.
While summary jury trials undoubtedly settle some cases that would otherwise go to trial, the frequency with which they do so is unknown (Posner, 1986). Additionally, the process is sufficiently costly in terms of court time that it is generally reserved for cases that are expected to take weeks or months to try. The summary jury trial is particularly useful for those novel or unusual cases in which the jury’s verdict is difficult to predict and that difficulty is deterring settlement. (A court’s authority to compel a reluctant party to participate in a summary jury trial is discussed at page 527.)
    Questions
8.6    Pipeco, Inc. sued Northwest Power Co. for $15 million damages arising out of Pipeco’s contract to supply the piping at Northwest’s new generating facility. Pipeco alleges that delays and changes caused by Northwest increased the cost of its work by that amount. The case has been in litigation for nearly three years, and both sides have already spent more than half of the $2 million each expects to pay in legal fees through trial, which is not expected for another year and a half.
The presidents of Pipeco and Northwest, although friendly, have been unable to resolve the case privately. At in-house counsel’s suggestion, they held a minitrial. After the minitrial, the neutral advisor informed the executives that at trial Pipeco is likely to recover close to the $15 million claimed and recommended settlement in that range. The parties settled for a $13 million payment to Pipeco.
Subsequently, Northwest petitioned the Public Service Commission (PSC) for a rate increase. Northwest’s petition included, as expenses that should be considered in calculating the rate base, the $13 million payment to Pipeco. At a brief hearing before the PSC, at which the neutral advisor’s opinion was read into the record by the attorney for Northwest, the requested rate increase was approved.
a. If you represented the Northwest Public Interest Research Group (NWPIRG), a consumers’ rights organization challenging the rate increase in court, what arguments would you make concerning these events?
b. If, during the rate increase hearing before the PSC, NWPIRG sought to compel the neutral advisor to testify to the reasons for her opinion and to produce her notes from the minitrial reflecting her impressions of the parties’ presentations, how should the hearing officer rule?
8.7    Which of the following cases might be especially suitable for a summary jury trial?
a. A sexual harassment case turning on the credibility of two key witnesses;
b. A series of nine ground water pollution cases against the same defendant growing out of the same transaction and involving difficult questions of law and fact;
c. A product liability case involving an injury to a child by an allegedly defective toy.
    c. Early Neutral Evaluation
As the name implies, early neutral evaluation (ENE), pioneered in the U.S. District Court for Northern California and replicated in many other jurisdictions under a variety of labels, calls for an assessment of the case early in its history by an experienced neutral (usually a volunteer attorney selected by the court) on the basis of brief presentations by both sides. If the case does not settle, the assessment is kept confidential, and the evaluator helps the parties to simplify and tailor the case for more expeditious handling in trial. Sometimes the evaluator also mediates; sometimes he or she assists the parties in monitoring discovery requests.
    d. Ombudsman
In the Scandinavian countries, where the concept originated, the ombudsman is a public official appointed to hear citizen complaints and to conduct independent fact-finding investigation, with the goal of correcting abuses of public administration.* In the United States, the ombudsman function has developed quite differently.
    L. SINGER, SETTLING DISPUTES

    99-102 (2d ed. 1994)
Although in the classic Scandinavian model, the ombudsman never works for the institution he or she is supposed to oversee, in this country the ombudsperson concept has appeared most frequently since the late 1960s as part of the management of a public or private organization. Here, the ombudsperson is considered a neutral member of the corporate structure, located outside the normal managerial chain of command and reporting directly to the president of the organization. The person’s job is to help resolve work-related disputes through informal counseling, mediation, or, more rarely, investigation and recommendations to management.
Perhaps because of the difficulty in combining these responsibilities with other duties to the same employer, ombudspeople have been used primarily in large corporations and universities. (However, there is no reason smaller companies could not contract with an outside neutral for more flexible, part-time service.) Approximately 200 large corporations, including McDonald’s, Control Data, Federal Express, IBM, American Optical Company, AT&T Information Systems, Rockwell International, and the Bank of America, have in-house neutrals. There are an additional 100 ombuds offices in colleges and universities. The Internal Revenue Service also established an ombudsperson to help resolve taxpayers’ problems with the IRS. Organizations with multiple locations frequently establish “800” numbers for easy telephone access to their ombudspeople.
According to Mary Rowe, who has served as ombudsperson at the Massachusetts Institute of Technology for close to twenty years, her functions cover a broad range: simply listening to employees’ concerns on a confidential basis (often at night on the telephone or at restaurants or other places outside of work) and giving advice on how difficult situations might be dealt with by the people themselves; acting as a go-between for employees and their supervisors; conducting face-to-face mediation; and performing formal investigation and reporting to the university’s president. More than nine out of ten corporate neutrals were chosen from within their organizations, generally because they already were seen as natural mediators. In explaining how they can be neutral when they work for the employer who is part of a dispute, these people say that their job is to assure employees of fair process and that their loyalty to the employer is satisfied when they settle disputes among employees evenhandedly.
Ombudspeople attempt to assure employees not only that they are neutral but that they will keep all communications confidential and help to protect complaining employees from reprisals. In this regard, virtually all in-house neutrals accept anonymous complaints from employees. When dealing with sensitive areas, such as sexual harassment, experienced neutrals have found many employees embarrassed to have their identities revealed. On the other hand, it may not be practical to try to resolve some types of problems (such as complaints of nonpromotion) without determining the identity of the complainant.
The ombudsman at a Fortune 500 company, with several thousand employees in the Washington, D.C., suburbs, cites two examples typical of the complaints his office deals with daily.
Anne had been a secretary with the corporation for ten years. Her office had twelve secretarial bays, with two secretaries occupying each bay. A new coworker was a chain smoker. Anne asked her neighbor to refrain from smoking at her desk, but she continued to smoke, to Anne’s discomfort and annoyance. Anne complained to her boss, who told her that there were too many smokers in the office to ban smoking. Anne considered resigning.
John was one of fifteen mail clerks with the corporation. It was regular practice in the mail room for packages to be stacked so that access to the fire exit was blocked every afternoon. John considered this practice unsafe but was reluctant to mention it to his supervisor, the office manager, because one month earlier another clerk had been fired for “complaining too much.”
At the suggestion of her boss, Anne brought her complaint to the ombudsman, who promptly scheduled a meeting to discuss the company’s smoking policy in secretarial bays. Invited were all interested smokers and nonsmokers, together with the management representative responsible for assigning secretaries. Although the smokers recognized that many companies recently had implemented no smoking policies in work areas, they vehemently opposed such a ban. The nonsmokers expressed concerns about their health and discomfort from inhaling smoke on the job. The management representative explained that smokers and nonsmokers sometimes are assigned to the same secretarial bay in order to keep the secretary in close proximity to her boss. After hearing suggestions from the employees, the management representative agreed to take smoking preference into consideration when making secretarial assignments and to reassign those secretaries who requested it. Anne was reassigned to another secretarial bay, where her new neighbor did not smoke.
John took his complaint directly to the ombudsman, requesting absolute confidentiality. The ombudsman listened to his concerns and elicited suggestions for resolving the safety hazard. Next, the ombudsman met with John’s supervisor and, without divulging John’s identity, informed the office manager that there was concern about the stacking of packages in front of the fire exit. The ombudsman asked the supervisor for suggestions to eliminate the safety hazard and conveyed John’s suggestions. The ombudsman and the supervisor then together developed a solution to keep the fire exit clear.
Through dealing with such complaints, neutrals can give managers what Mary Rowe calls “upward feedback” and can act as a bellwether of problems that could burgeon into lawsuits: “Ombuds give management early warning of new problems. There was sexual harassment in the early to mid-1970s, for example, and fraud and waste issues in the late 1970s. As counselors to managers and workers, ombuds are in an ideal position to detect major problems as they arise.” In this sense, these individuals function differently from most mediators. Some ombudspeople believe that their additional role of undertaking independent investigations and recommending changes to management gives them more viability and clout than in-house mediators have and helps to compensate for the possible effect on their credibility of the fact that they are insiders.
    Note
Ombuds sometimes advocate for designated groups of persons, such as residents of nursing homes. In 2001, the American Bar Association House of Delegates approved standards to apply to this new role, which they termed the “Advocate Ombuds,” as well as those roles described by Singer. The standards, amended by the ABA House of Delegates in 2004, contrast the role of the “Advocate Ombuds” with the “Legislative and Executive Ombuds,” who are employed by the government to investigate complaints about government practices, and the “Organizational Ombuds,” who are employed by private organizations and described in Singer’s excerpt. The ABA standards identify the essence of good practice for all ombuds as “independence, impartiality in conducting inquiries and investigations, and confidentiality.” The ABA report suggests that the essence of the ombuds’ role should be specified in advance.*
C. CHOOSING A DISPUTE RESOLUTION PROCESS
    1. Lawyers
As the use of ADR spreads, and as more courts encourage its use, it becomes increasingly likely that the lawyer’s duty to discuss ADR options with a client will become mandatory (Cochran, 1993; Breger, 2000). Indeed, some jurisdictions have already done so, at times through amendments to their rules of professional conduct for attorneys or to court rules. For example, both Colorado and Hawaii amended their Model Rules of Professional Conduct to provide:
     In a matter involving or expected to involve litigation, a lawyer should advise the client of alternative forms of dispute resolution which might reasonably be pursued to attempt to resolve the legal dispute or to reach the legal objective sought.
In New Jersey, where ADR is known as Complementary Dispute Resolution, Supreme Court Rule 1:40-1 states:
     Lawyers should become familiar with available CDR programs and inform their clients of them.
The Texas Supreme Court has adopted a lawyer’s creed, a portion of which reads:
     I will advise my client regarding the availability of mediation, arbitration, and other alternative means of resolving and settling disputes.
Regardless of whether a lawyer is required to advise clients of the availability of dispute resolution options other than litigation, it is hardly debatable that a good lawyer will do so. As Professor Sander has stated, “How would we feel about a doctor who suggested surgery without exploring other choices?” Attorney Michael Prigoff, who has argued against the imposition of an ethical duty to discuss ADR with clients, nonetheless conceded, “In my practice, I discuss ADR options in depth with every litigation client” (Sander and Prigoff, 1990).
In discussing ADR with a client, the skilled attorney will not merely lay out the ADR options, but will discuss with the client the characteristics of each of those options. The lawyer and the client should then determine what the client wants in a dispute resolution procedure, and which dispute resolution procedure—including court—is most likely to attain those objectives. Making that determination is the subject of the following article.
    F. SANDER AND S. GOLDBERG, FITTING THE FORUM
TO THE FUSS: A USER-FRIENDLY GUIDE TO SELECTING
AN ADR PROCEDURE

    10 Neg. J. 49 (1994)
Mary Stone has worked for the past two years as an accounting manager at the Smith Corporation, a manufacturer of menswear. She is one of only two women in the Accounting Department. Stone is an attractive single woman of 32. The fact that she is somewhat overweight has made her the object of various jokes around the office, some of them of an explicit sexual nature. Sometimes she will find a crude cartoon on her desk when she arrives in the morning (e.g., a recent one depicted a couple in bed, with the caption “Fat girls are best.”); at other times she hears whispered comments about her as she passes by. Although this objectionable behavior has been going on for about four months, it has really got to Stone recently. Last week, she discussed the situation with the director of the Department of Human Resources, who urged her to see the sexual harassment counselor, Jane Willard. Willard promised to send around to the accounting department a reminder about the company’s policies on sexual harassment.
Stone has now come to see you, an attorney who specializes in sexual harassment cases. Mindful of the recent emphasis on various ways of resolving disputes outside the courts, you wonder whether this case might be suitable for alternative dispute resolution (ADR).
What sort of questions should be considered in making this determination? In earlier writings on this subject, we … identified such factors as the nature of the case, the relationship between the parties, the relief sought by the plaintiff, and the size and complexity of the claim. We suggested, for example, that if a dispute involves a run-of-the-mill tort claim that raises no novel legal questions, then some simple form of adjudication, such as arbitration, might be used, but that a novel claim raising significant legal questions that need judicial elaboration should go to court. Similarly, if the disputants have an ongoing relationship that has broken down, then mediation may be strongly indicated because of its capacity to deal with that issue.
That analysis, which was implicitly from a public policy perspective, considered which procedure would be best for all those with an interest in the dispute, not which procedure would be preferred by each individual disputant. In this article, we examine the suitability of various dispute resolution processes from the perspective of the parties to the dispute, and then from the public-interest perspective. We use this two-step approach because we believe that doing so provides a more realistic view of the manner in which decisions regarding the choice of dispute resolution procedure are made.
The initial determination regarding the choice of dispute resolution procedure will be made by each attorney in consultation with his or her client. In these consultations, both court and various types of ADR will, and perhaps must, be considered. Next, the attorneys will discuss with each other the decision each has reached with the client, and will seek to agree upon a procedure. If they do not agree, the complaining party will be free to take the dispute to court. Then, if the court has an ADR program, as is increasingly common, court personnel will decide if the dispute is suitable for some aspect of that program. If the court’s ADR program is optional, the parties will be free to reject the court’s recommendation; if that program is mandatory, the court will order the parties into some type of ADR.
As counsel for the disputing parties consider which dispute resolution procedure is appropriate for their clients, they face two basic questions: First, what are the client’s goals, and what dispute resolution procedure is most likely to achieve those goals? Second, if the client is amenable to settlement, what are the impediments to settlement, and what ADR procedure is most likely to overcome those impediments?
When the decision regarding an appropriate dispute resolution procedure is made from a public perspective, the second question is similar to the kind of analysis an attorney should give to any client; the first question, however, is more complex. Initially, court personnel or public agencies making a recommendation regarding appropriate procedures for resolving a dispute must consider the goals of all parties to the dispute. Furthermore, they must consider the public interest in that dispute. While a private settlement may serve the interests of all parties to the dispute, the public interest may lie in public adjudication (e.g., because of a need for judicial interpretation of a newly enacted statute).…
CLIENT GOALS
In the hypothetical case with which we began this article, how do you, as Stone’s attorney, prepare for your initial interview with your client? Is she eager to remain at the company (perhaps because alternative employment opportunities are scarce) and hence wants to resolve this situation with the least disruption and fuss? Or is she so angry that she is determined to have some outside neutral pronounce her “right,” and thus vindicate her position?
Answers to questions like these are critical in determining what dispute resolution procedure is appropriate in this case. The fact that Stone has decided to come to an attorney indicates that she is dissatisfied with the present posture of the dispute. But should she file a lawsuit or seek some other way of resolving the problem? If she has an emotional need for vindication, she will have to resort to some form of adjudication, either in court or—if the company is willing—through private means, such as arbitration or private judging.… If Stone wants public vindication, however, or a binding precedent, only court will do.
A form of third-party vindication is available through the minitrial, the summary jury trial, and early neutral evaluation, since in each of these processes a neutral third party evaluates the contentions of the parties. Because these processes are both abbreviated and nonbinding, however, they will not always satisfy a client’s desire for vindication.
If Stone wants the opinion of a neutral concerning the merits of her claim less for vindication than as a means of convincing the company that she has a strong claim, and is entitled to a reasonable settlement, then any of the nonbinding evaluative procedures (minitrial, summary jury trial, neutral evaluation) has promise. Choosing among these options will depend on such factors as the client’s other goals and the extent to which each procedure is likely to overcome the barriers to settlement, factors that are discussed later in this article.
What if there were other employees with similar complaints of sexual harassment? In that case Stone might again want some formal declaration concerning the illegality of the conduct in question, which then could be used as a precedent in other cases. The company, viewing the problem from its vantage point, might have a similar preference for some type of reasoned adjudication (probably via a court decision, but possibly through arbitration or private judging).
But suppose instead that Stone is eager to keep her job and simply wants the annoying conduct to stop. Perhaps a transfer will accomplish that goal. If the company is willing to meet her halfway, it may be desirable to involve a mediator who can help facilitate this kind of solution in a quiet, confidential manner.
Of course, client goals may change as time passes, conditions change, and feelings wax or wane. Stone may start out bent on vengeance via public vindication and damages. But, as she considers giving up a job she finds satisfying, except for the harassment, her priority may shift from vindication and damages to retaining her job, if she can be assured that the employer has taken steps to protect her from harassment, and perhaps also to protect potential future victims.
These, then, are some of the considerations that lawyers and clients must examine with regard to processes that might meet client objectives. The value of various procedures in meeting specific client objectives is set forth in Table 1.
An important point to note is that the values assigned to each procedure in Table 1 (as well as in Table 2, which follows) are not based on empirical research but rather upon our own experience, combined with the views of other dispute resolution professionals. Moreover, the numerical values assigned to each procedure are not intended to be taken literally, but rather as a shorthand expression of the extent to which each procedure satisfies a particular objective.
If, for example, the client’s goals are to maintain the relationship and receive a neutral opinion while also maximizing privacy, adding the numerical scores would lead to the following result: mediation 6; minitrial 8; summary jury trial 7; early neutral evaluation 6; arbitration 7; and court 3. One could not, however, conclude from these scores that the minitrial is the preferred procedure. Our analysis of the capacity of each procedure to meet various goals is not that precise. The most that one could conclude at this point in the analysis would be that some ADR procedure is preferable to court.
The next step in the analysis is to list the client’s goals in order of priority. If the client is primarily interested in a prompt and inexpensive resolution of the dispute that also maintains or improves the parties’ relationship—which is typical of most clients in most business disputes—mediation is the preferred procedure. Mediation is the only procedure to receive maximum scores on each of these dimensions—cost, speed, and maintain or improve the relationship—as well as on assuring privacy, another interest which is present in many business disputes. It is only when the client’s primary interests consist of establishing a precedent, being vindicated, or maximizing (or minimizing) recovery that procedures other than mediation are more likely to be satisfactory.

Table 1
Extent to Which Dispute Resolution Procedures Satisfy Client Objectives
a. We believe that a summary jury trial and a neutral evaluation offer less privacy than the other ADR processes, in which the neutral is selected by the parties. In the summary jury trial, a judge or magistrate, as well as a jury, is present; in neutral evaluation, the neutral will typically be a court-appointed attorney. If, however, the neutral evaluator is selected by the parties, neutral evaluation will offer as much privacy as the other ADR processes. Conversely, if a mediator, minitrial neutral, or arbitrator were imposed by the court, that procedure would receive a lower privacy rating.
b. We have given early neutral evaluation a lower rating than the summary jury trial or the minitrial for the capacity to maintain relationships. While all three procedures are relatively brief and thus do little harm to the relationship, the summary jury trial and the minitrial typically involve negotiations between the principals, and such negotiations sometimes have the potential of mending a frayed relationship. If a particular early neutral evaluation were to involve negotiations between the principals, it would receive the same rating as the summary jury trial or the minitrial.
c. Since a need for vindication may be satisfied by an apology, mediation that results in an apology can satisfy the need for vindication. However, in our experience, apologies rarely occur in mediation [see pp. 153-155 of the casebook].
d. We have assigned the same ranking to all the procedures that provide any kind of neutral evaluation. But if one were to take account of the basis for making the evaluation, the procedures that provide for a full presentation of the evidence and arguments (namely, court and arbitration) would receive a higher score. A neutral evaluation which follows a full presentation of evidence and argument is likely to be given greater weight by the parties than is a neutral opinion based upon a more truncated presentation.
e. Although mediation normally seeks to provide a solution to the specific dispute, the parties could also agree on a new rule for future cases and thus obviate the need for a formal precedent.
 
It should be clear from this discussion that our evaluation is based on assumptions concerning how ADR procedures are typically structured. If the procedures are structured differently, by court order or party design, the extent to which they will satisfy client goals will also differ. For example, mediation will generally cost the parties less and be faster than a summary jury trial or the minitrial, which require preparing to present evidence and arguments in a structured setting, but that is not always the case. Some parties will provide for a comparatively simple minitrial, with a minimum of preparation, while others will participate in a lengthy, somewhat formal mediation that will be expensive and time-consuming. Similarly, we have assumed that mediation is a process distinct from neutral evaluation, and have set the point values in Table 1 accordingly. But some mediators also perform evaluative functions, and some neutral evaluators attempt to mediate. Hence, Table 1 should be understood only as a general guide, subject to modification if the procedures involved differ from the norms on which the table was based.
A related point is that the processes listed in Tables 1 and 2 are discussed more or less in isolation. Often however, it is possible to blend or link different processes (e.g., mediation and evaluation) to develop a hybrid process. Indeed, Tables 1 and 2 can be used as a guide for designing a process that promises to achieve the client’s objectives and, where settlement is sought, that is likely to overcome the envisioned impediments.
One final point concerning client goals: Some contend that ADR should be avoided altogether when one party will be sure to win if the matter is litigated. We disagree. First, the likely loser may be persuaded, through the use of one of the evaluative ADR procedures, to concede, thus sparing both parties the costs of litigation. An agreed-upon outcome is also more likely to be fully complied with than a court order. Alternatively, the likely loser may offer, in ADR, a settlement that is better in non-monetary terms than what could be achieved in litigation; such a settlement preserves, and often enhances, the parties’ relationship. Thus, the prospect of a victory in litigation is not reason enough for avoiding ADR.
IMPEDIMENTS TO SETTLEMENT AND WAYS OF OVERCOMING THEM
In some circumstances, a settlement is not in the client’s interest. For example, the client may want a binding precedent or may want to impress other potential litigants with its firmness and the consequent costs of asserting claims against it. Alternatively, the client may be in a situation in which there are no relational concerns; the only issue is whether it must pay out money; there is no pre-judgment interest; and the cost of contesting the claim is less than the interest earned on the money. In these and a small number of other situations, settlement will not be in the client’s interest.
Still, a satisfactory settlement typically is in the client’s interest. It is the inability to obtain such a settlement, in fact, that impels the client to seek the advice of counsel in the first place. The lawyer must consider not only what the client wants but also why the parties have been unable to settle their dispute, and then must find a dispute resolution procedure that is likely to overcome the impediments to settlement. Note, however, that, even though it may initially appear that the parties seek a settlement, sometimes an examination of the impediments to settlement reveals that at least one party wants something that settlement cannot provide (e.g., public vindication or a ruling that establishes an enforceable precedent).
The impediments to settlement, along with the likelihood that various ADR processes will overcome them, are set out in Table 2.
POOR COMMUNICATION
The relationship between the parties and/or their lawyers may be so poor that they cannot effectively communicate. Neither party believes the other, and each searches for hidden daggers in all proposals put forth by the other. An inability to communicate clearly and effectively, which impedes successful negotiations, is often, but not always, the result of a poor relationship. If, for example, the parties come from different cultural backgrounds, they may have great difficulty understanding and appreciating each other’s concerns. Or, if there has been a long history of antagonism between the key players, all efforts to communicate are likely to be hampered by that antagonism.

Table 2
Likelihood That the ADR Procedure Will Overcome Impediments to Settlement
*The values assigned to procedures other than mediation for their capacity to overcome the impediment of constituent pressure assume that the neutral does not have mediation authority. If the neutral does, those procedures should be assigned the same value as mediation.
 
Mediation is of great value in such situations. By controlling communications between the parties—keeping them physically apart, if necessary, and acting as a kind of translator—the mediator can literally “separate the people from the problem.” (See Fisher, Ury and Patton, 1991.) In addition, the mediator may encourage a discussion of the factors leading to the dispute, and to the parties’ inability to resolve the dispute on their own. How to improve the relationship, and thereby prevent future disputes, or at least to resolve them more easily, may also be considered.
To the extent that procedures such as the minitrial, the summary jury trial, and neutral evaluation permit the parties to address themselves to a neutral third party, rather than each other, these procedures are also somewhat useful in overcoming communications difficulties. However, unless the neutral in these processes plays both an evaluative and a mediatory role, which is typically not the case, these procedures are rated lower than mediation.
THE NEED TO EXPRESS EMOTIONS
At times, no settlement can be achieved until the parties have had the opportunity to express their views to each other about the dispute and each other’s conduct. Such venting, combined with the feeling that one has been heard by the other party, has long been recognized as a necessary first step in resolving family and neighborhood disputes. Business disputes are no different. After all, they do not take place between disembodied corporations but between the people who manage those corporations, and who may have as much need to vent as anyone else involved in a dispute.
Mediation is clearly the preferred procedure when venting is necessary. By providing an informal atmosphere that encourages full participation by the disputants themselves, as well as by their lawyers, and by the presence of a neutral who can control the venting process, mediation can create a safe harbor for the parties to express their views fully. Some venting is possible in the evaluative ADR procedures; however, since their focus is on presenting evidence and argument concerning the rights of the parties, they are less hospitable to expressions of feelings.
DIFFERENT VIEWS OF FACTS
Did the defendant engage in the conduct that forms the basis of the plaintiff’s complaint? Whose version of the facts is the finder of fact likely to believe? The greater the parties’ disagreement on these matters, the more difficult settlement is likely to be.
Frequently, a skilled mediator can persuade the parties to put aside their factual dispute while at the same time agreeing on a mutually acceptable resolution of the dispute. If, however, the determination of disputed facts is essential to a resolution of the case, then some form of adjudication is required, such as a decision by a court, an arbitrator, or a private judge. A summary jury trial, neutral evaluation or minitrial, though not rendering a binding decision, may also aid in overcoming the impediment of conflicting evaluations of the facts by providing a neutral assessment of the case.
DIFFERENT VIEWS OF LEGAL OUTCOME IF SETTLEMENT IS NOT REACHED
Disputants often agree on the facts but disagree on their legal implications. The plaintiff asserts that, on the basis of the agreed-upon facts, he has a 90 percent likelihood of success in court; the defendant, with equal fervor, asserts that she has a 90 percent chance of success. While there may be a legitimate dispute over the likely outcome, both these estimates cannot be right.
Here, too, a mediator can often persuade the parties to resolve their dispute without determining which of their positions is “right.” If not, a nonbinding appraisal of the likely outcome by an experienced neutral may be helpful in bringing about a settlement. An early neutral evaluation, a minitrial, or summary jury trial can provide such an appraisal.
ISSUES OF PRINCIPLE
If each of the disputing parties is deeply attached to some “fundamental” principle that must be abandoned or compromised in order to resolve the dispute, then resolution is likely to be difficult. Two examples: a suit challenging the right of neo-Nazis to march in a town where many Holocaust survivors live; and a suit by a religious group objecting to the withdrawal of life support systems from a comatose patient.
In view of the intensity of feelings in cases such as these, it is unlikely that evaluative techniques will be helpful in reaching a settlement. A mediator, however, may be able to find a creative way of reconciling (or bypassing) the seemingly conflicting values of the disputants by searching for a compromise that satisfies their differing interests. For example, in the neo-Nazi right-to-march dispute, the mediator might learn that the primary interest of the neo-Nazis is that of exercising their right to free speech, while the primary interest of the Holocaust survivors is not being confronted with disturbing reminders of the experiences they have suffered. Under these circumstances, mediation might lead to an agreement to allow the march, but to restrict its route to a part of town in which no Holocaust survivors live. To be sure, the parties might reach the same solution, on their own, but this is unlikely when emotions are high, the parties’ relationship is terrible, and they must deal directly with each other, rather than through a mediator.
CONSTITUENCY PRESSURES
If one or more of the negotiators represents an institution or group, constituency pressures may impede agreement in two ways: different elements within the institution or group may have different interests in the dispute, or the negotiator may have staked her political or job future on attaining a certain result.
A mediator might deal with the first problem by mediating among the different parties that make up the organization, hoping to come up with a position that meets the divergent concerns. Such a technique is common in labor-management negotiations, where different groups of employees may have conflicting goals. Similarly, in an inter-corporate dispute, the production department of Corporation A may have one idea of what constitutes an acceptable settlement, the sales department may have another, and the finance department may have yet another. However united the corporation may appear to its opponent, a settlement proposal that affects different departments in a disparate fashion may reveal an underlying disunity that can be resolved only by mediation.
The mediator can solve the second problem—a negotiator’s investment in a particular solution—by serving as a scapegoat, allowing the representative to blame the unsatisfactory outcome on the pressure exerted by the mediator. The other nonbinding processes can serve a similar function: the neutral’s evaluation demonstrates to one or more of the constituent groups that its position is unlikely to prevail; hence, the settlement proposed by its representative is reasonable. A neutral who has the authority to evaluate and to mediate can use both techniques to deal with constituency pressures.
LINKAGE TO OTHER DISPUTES
The resolution of one dispute may have an effect on other disputes involving one or both parties. If so, this linkage will enter into their calculations, and may so complicate negotiations as to lead to an impasse. Here again, mediation holds much promise since the mediator can make explicit—and factor into the mediation—the linkage. Indeed, enlarging the agenda in many ways facilitates the mediation process.
For example, an automobile manufacturer in a dispute with one of its dealers concerning the dealer’s right to sell autos made by other companies may ultimately be willing—for reasons specific to this dealer—to allow it to do so. But the manufacturer may so fear the effect of such an agreement on similar disputes with other dealers that the parties arrive at an impasse. It is possible that the manufacturer did not make this concern explicit in its negotiations with the dealer because it did not want the dealer to know it was engaged in similar disputes elsewhere. If the manufacturer confidentially discloses its concerns to the mediator, the mediator may be able to devise a settlement formula that meets the dealer’s needs, yet preserves the manufacturer’s position vis-à-vis other dealers. Alternatively, the mediator and the parties may devise an agreement that the manufacturer is willing to offer to all its dealers. The point is not that such a settlement could not have been reached without mediation but that the dynamic of mediation—in this case, the ability of the parties to make confidential disclosures to the mediator—can facilitate agreement.
This result might also be reached in the other nonbinding processes—the minitrial, the summary jury trial, and neutral evaluation—if the neutral in those processes plays a mediatory as well as an evaluative role, which is not always the case.
MULTIPLE PARTIES
When there are multiple parties, with diverse interests, the problems are similar to those raised by diverse constituencies and by issue linkages. Here, too, mediation will sometimes succeed in finding a balance of interests that satisfies all.
DIFFERENT LAWYER/CLIENT INTERESTS
Lawyers and clients often have divergent attitudes and interests concerning settlement. This may be a matter of personality (one may be a fighter, the other a problem solver) or of money. An attorney who is paid on an hourly basis stands to profit handsomely from a trial, and may be less interested in settlement than the client. On the other hand, an attorney paid on a contingent fee basis is interested in a prompt recovery without the expense of preparing for or conducting a trial, and may be more interested in settlement than is the client. It is in part because of this potential conflict of interest that most processes that seek to promote settlement provide for the client’s direct involvement.
One way to remove the impediment created by different lawyer-client interests is to make explicit these differences. If a mediator conducts some meetings with clients separate from their lawyers, conflicting interests are likely to emerge. (Since both client and lawyer may, however, be concerned about such separate meetings, they are rarely conducted without the agreement of both.)
Suppose, instead, that the problem is not between lawyer and client on one side, but between opposing lawyers. Both clients are ready to settle the case on a reasonable basis, but the lawyers, for their own reasons, are intent on taking the case to trial. Such cases are often difficult to settle, and the best the mediator can do is to make sure that the costs—financial and otherwise—of the lawyers’ kamikaze strategy are apparent to their clients. In fact, some mediators request attorneys to file premediation statements in which they estimate the cost and duration of a trial.
If the neutral plays a mediatory role and if the clients are present, the minitrial, the summary jury trial, and neutral evaluation can also be helpful in these situations.
THE “JACKPOT” SYNDROME
An enormous barrier to settlement often exists in those cases where the plaintiff is confident of obtaining in court a financial recovery far exceeding its damages, and the defendant thinks this is highly unlikely.
For example, the case may be one in which the controlling statute provides for the discretionary award of punitive damages to a successful plaintiff. If the underlying damage claim is for $10 million, and the plaintiff thinks that $50 million in punitive damages is a real possibility while the defendant does not, the vast disparity in case valuation may make settlement close to impossible. To be sure, one of the evaluative processes may affect one or the other party’s estimate of the plaintiff’s chance of hitting the jackpot, but the size of the jackpot may justify to the plaintiff the costs of litigation even if the odds against it are great. After all, millions of people play the lottery daily, even though their chances of success are infinitesimal; the temptation here is similar.
A RULE OF PRESUMPTIVE MEDIATION
Mediation will most often be the preferred procedure for overcoming the impediments to settlement. It has the greatest likelihood of overcoming all impediments except different views of facts and law, and the jackpot syndrome. Furthermore, a skilled mediator can often obtain a settlement without the necessity of resolving disputed questions of fact or law. Thus, there is much to be said for a rule of “presumptive mediation”—that mediation, if it is a procedure that satisfies the parties’ goals, should, absent compelling indications to the contrary, be the first procedure used.
Under this approach, the mediator would first attempt to resolve the dispute by using customary mediation techniques. In doing so, the mediator would gain a clearer sense of the parties’ goals and the obstacles to settlement than could be obtained by counsel prior to mediation. If mediation were not successful, the mediator could then make an informed recommendation for a different procedure. For example, if the parties were so far apart in their views of the facts or law that meaningful settlement negotiations could not take place, the mediator might recommend a referral to one of the evaluative procedures to move the parties closer to a common view of the facts and law. Once that had been accomplished, mediated settlement negotiations would recommence.
One of the strengths of this approach is that the mediator’s process recommendation might be more readily accepted by both parties than would the suggestion of either of their attorneys, since attorney suggestions are sometimes suspected of being based on tactical considerations. Thus, the approach of “presumptive mediation” seems promising, particularly when the parties are having difficulty in agreeing upon an ADR procedure.
The presumption in favor of mediation would be overcome when the goals of one or both parties could not be satisfied in mediation, or mediation was clearly incapable of overcoming a major impediment to settlement. The most common situation in which this could occur would be when either party has a strong interest in receiving a neutral opinion, obtaining a precedent, or being vindicated, and is unwilling to consider any procedure that forecloses the possibility of accomplishing that objective.…
CONCLUSION
In addressing the problem of “fitting the forum to the fuss,” we have suggested two lines of inquiry: What are the disputants’ goals in making a forum choice? And, if the disputants are amenable to settlement, what are the obstacles to settlement, and in what forum might they be overcome?
The fact that these inquiries rarely lead to a clear answer to the question of forum selection does not, we think, indicate that the analysis is faulty. Rather, it indicates that the question of forum selection ultimately turns on the extent to which the interests of the disputing parties (and sometimes of the public) will be met in various forums. Thus, the most that analysis can offer is a framework that clarifies the interests involved and promotes a thoughtful weighing and resolution of those interests.
Moreover such an inquiry concerning goals and impediments is often independently helpful in clarifying the dimensions of the basic dispute. When it then comes to exploring the ADR implications of that analysis, a sophisticated ADR user might well ask: “If these are my goals and my impediments, what kinds of third-party help do I need, and how can I design a procedure that provides that kind of help”? But we believe that the approach reflected in Tables 1 and 2 is more helpful for the typical ADR user.
As noted, the difficulties of process selection are substantially eased by a recognition that mediation, where it satisfies the client’s goals, is typically the preferred procedure for overcoming the impediments to settlement. It is on this basis that we suggest a rule of presumptive mediation—that mediation, if it satisfies the client’s goals, should, absent compelling indications to the contrary, be the first procedure used. If mediation is not successful, the mediator can then make an informed recommendation for a different procedure.
One final word: Although our focus here has been largely on disputes as they arise on their way to court or in court, the analysis is applicable in many other settings. For example, the parties to a long-term relationship, such as joint venturers, may request advice on appropriate processes for dealing with the disputes that may arise in their relationship. A similar request may come from a manufacturer routinely faced with claims by dissatisfied customers, or from a hospital faced with a spate of malpractice actions. In such situations, the focus will not be on an individual dispute but a series of actual or possible disputes. The attorney’s task will be to analyze the client’s interests in all those disputes, as well as the likely impediments to settlement, and to recommend a procedure or series of procedures that are likely to deal with those disputes efficiently and effectively.

A subsequent empirical study of nearly 500 cases administered by four providers of mediation services (Brett, Barsness, and Goldberg, 1996) supports the Sander-Goldberg preference for mediation in two respects:
 
    •  When disputing parties had no prior contractual obligation specifying the procedure to be used in the event of a dispute, but were free to select a dispute resolution procedure, 83 percent chose mediation (11 percent chose arbitration, and 6 percent chose other procedures).
    •  Mediation was successful in overcoming the barriers to settlement in 78 percent of a wide variety of cases—contract, construction, personal injury, property damage, environmental.
 
The same study also supports the Sander-Goldberg hypothesis that the “jackpot” syndrome constitutes a major barrier to settlement. Those cases that did not settle were characterized either by the potential of a very large recovery for one party or by the fact that it was not in the financial interest of one of the parties to settle.
Sander and Rozdeiczer (2006) examined other attempts to match disputes to processes, as well as the empirical data bearing on that issue. They reached the same conclusion as had Sander and Goldberg—that mediation should be the presumptive process choice. Sander and Rozdeiczer excepted from this presumption a narrow category of cases not suitable for mediation. They also considered the question of what type of mediation would be best, facilitative, evaluative, etc.
    2. Courts
As pointed out by Sander and Goldberg, if the attorneys for the disputing parties cannot agree on an ADR process, and the dispute is taken to court, it is increasingly likely that the court itself will consider whether the dispute is suitable for resolution by some means other than litigation. For either a judge or a court employee responsible for recommending an ADR procedure, the question regarding barriers to settlement and how they can be overcome is the same as it is for individual disputants. The other question concerning goals is similar, but with a broader perspective. In lieu of asking what are the objectives one party wishes to achieve, as would counsel, the question is what both parties want to achieve.
When a process selection is made from a public perspective, the public interest must also be considered. If the dispute is one in which a trial is likely to be lengthy, and so consume precious court time, there may be a public interest in referring the dispute to some form of ADR. Beyond that, one must ask if there is a public interest in having the dispute resolved pursuant to a particular procedure. For example, the referral of child custody disputes to mediation is required by law in several jurisdictions. The disputing parents may believe that they have no interest in a better relationship, but only in vindication, and hence prefer court to mediation. However, many states believe that a better relationship between the parents serves the public interest by improving the life of the child, and so mandate that child custody disputes go first to mediation.
The final question that must be asked in the public context is whether the public interest will be better served by a court decision than by a private settlement. If, for example, the dispute raises a significant question of statutory or constitutional interpretation, a court resolution might be preferable to a private settlement. While a court normally has no power to prevent parties from settling their own dispute, it does not follow that the court, as a public agency, should encourage or assist settlement in such a case.
Litigation may also serve the public interest better than mediation in cases of consumer fraud, which are often handled by the consumer protection division of an attorney general’s office. Here not only the issue of precedent, but also the related issue of recurring violations, is key. The establishment of a general principle or a class remedy, by means of a class action, is clearly preferable to a series of repetitive and inconsistent mediations.
Another situation in which public adjudication is called for is when there is a need for sanctioning. If the defendant’s conduct constitutes a public danger (assault with a deadly weapon, say, or maintaining a building in a grossly unsafe condition), ADR is inappropriate.
Finally, two more situations may militate against any use of ADR. First, one or more of the parties may be incapable of negotiating effectively. An unsophisticated pro se litigant, for example, may be vulnerable to exploitation in an ADR process. (On the other hand, such an individual, if not represented by a lawyer, may not fare better in court.) Second, court process may be required for some other reason: for example, when serious issues of compliance or discovery are anticipated.
Process recommendations in the public sector are regularly made by screening officers in a multidoor courthouse (MDC). Originally proposed by Professor Frank Sander at the 1976 Pound Conference (the National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice) (Sander, 1976), the MDC is a multifaceted dispute resolution center that is premised on the notion that the modern courthouse should not have only one door leading to the courtroom but many doors leading to different processes. For example, there might be doors leading to mediation, arbitration, case evaluation, and summary jury trial. The task of the screening officer is to recommend (or direct) that cases be assigned to one of these processes, or more than one, in an effort to obtain a settlement without the need for a courtroom trial. In the event that settlement cannot be achieved, the disputants retain the right to insist upon a trial.
    Questions
8.8    You represent National Insurance Co. James Black, who is insured by National, has been sued by Arnold Green, who was struck and injured by Black when Black lost control of his car. Green, an office manager, sustained a serious fracture of his left arm, requiring both surgery and physical therapy. His medical bills are $6,000 and his lost wages are $4,000. His orthopedic surgeon has diagnosed him with a 25 percent permanent partial disability of his arm. Green is demanding $300,000 in damages.
The orthopedic surgeon retained by the insurance company has diagnosed Green with a 5 percent permanent partial disability of his arm. On the basis of that diagnosis, you offered $25,000 in settlement of the claim. Green’s attorney, who has just begun practicing law, refused that offer. He also refused to make a counteroffer, stating that his $300,000 claim was entirely justified.
You are in a jurisdiction in which opposing counsel are required to discuss the possible use of ADR to resolve pending claims. Which process should you propose?
8.9    *You represent Perfect Packaging Company, a small family-owned business, which has been sued by Acme Printing Company for $27,000 on a breach of contract claim. The ink on printed inserts provided to Perfect by Acme, and used by Perfect in the packaging for broiler chickens, ran, discoloring the chickens. Perfect has refused to pay Acme the $27,000 contract price for the inserts, and has counterclaimed for $45,000, the total of the damages it had to pay the chicken seller and its lost profits on the sale of inserts to the chicken seller (who refused to pay for the packaging provided by Perfect).
This was supposed to be the first of many transactions between Perfect and Acme, but their relationship has now soured. Indeed, your client says that he would rather close down his business than pay Acme. He also says that he wants this matter resolved quickly, inexpensively, and without publicity.
What process would you recommend to your client for a resolution of this matter?*
8.10    You represent the parents of a five-year-old girl who died during surgery due to the failure of a new type of anesthetic equipment. You have brought suit against the manufacturer of the equipment, the hospital in which the surgery was performed, and the anesthesiologist, claiming $2 million for wrongful death. You are convinced that you have an excellent case.
Your efforts to focus your clients on a possible settlement have been stymied by the emotional condition of the mother, who had an extremely close relationship with her daughter. You are concerned that a lengthy trial will be emotionally draining for her, but that she needs to tell her “story” in a safe and somewhat formal setting to help her move through the grieving process.
You have had some discussions with defendants’ counsel and have learned that they will contest both liability and the amount of damages. They also wish to avoid the negative publicity of a trial.
What process would you recommend to your client for the resolution of this matter? Would there be any difference in your recommendation if you were the screening clerk in a multidoor courthouse?
8.11    You represent a ten-year-old boy who sustained injuries to his right leg while running alongside the defendants’ swimming pool. The leg was severely gashed, requiring stitches, and may be permanently scarred, but there were no broken bones. You have claimed damages in the amount of $150,000.
The ten-year-old boy and his parents live in the same neighborhood as the defendants, who allow all the neighborhood children to use their pool. You allege that the pool was inadequately supervised and that dangerous tools were left around. Defendants allege that plaintiff’s parents were present when the accident occurred, and that they failed to supervise their son adequately, with the result that he was running recklessly around the pool.
Defendants have sufficient insurance coverage to pay the $150,000 in damages that you are seeking.
What process will you recommend to your client?
8.12    You represent a multinational manufacturing company that has plants throughout the United States and abroad. For many years prior to 1960, your client, at one of its U.S. plants, discharged into the ground a manufacturing by-product, Zitr, that was believed at the time to be entirely benign. Finite traces of the Zitr made their way into portions of the city drinking water system. As a result of extensive clean-up efforts, largely financed by your client, there are no traces of Zitr in the city drinking water system today.
Approximately five years ago, some laboratory research publications began to suggest that Zitr was toxic and had been shown to cause cancer in rats. Not long afterwards, your client was hit with the first of what today amounts to over 100 individual actions brought by residents of the city in which the plant is located. All these suits claim that the plaintiff contracted cancer as a result of the presence of Zitr in the city water system serving the area of the city in which they lived; approximately 20 of them are wrongful death actions. Additionally, a class action has been filed on behalf of all residents in those areas of the city in which there was evidence of tainted drinking water, alleging that they are entitled to damages for the emotional strain under which they are living as a result of the risk that they or their children will contract cancer or suffer birth defects. The total amount of damages claimed in the individual actions is approximately $750 million and in the class action $1 billion.
Your client’s top management has a variety of reactions to this situation. Initially, there is a general sentiment that the company did nothing wrong. At the time that it discharged Zitr into the ground, there was no evidence or even allegation that it was toxic. Furthermore, its disposal complied with all existing environmental protection laws at the time. There is also considerable doubt among top management that Zitr, in the trace amounts in which it appeared in the city drinking water, could lead to cancer. This doubt is backed by a considerable body of expert opinion that you have put together.
All this leads to a desire to fight these claims in the courts. At the same time, management realizes that trial time and costs will be enormous, as will the diversion of corporate energies. There is also a finite risk that the scientific evidence will be a draw in the eyes of the jury, and that, under those circumstances, the jury’s sympathy for the plaintiffs and its belief that your client has ample resources to compensate them will lead to some very substantial damage awards.
Finally, there is great concern in top management that settlement would leave the company open to future suits by persons who lived in the affected area and who contract cancer in the future. There is also concern that settlement would lead to the company being regarded as an easy target for similar suits in other areas in which it does business.
All things considered, what advice would you give to your client?
8.13    Professor Jeffrey Stempel (1996) has suggested that the recommendation of the multidoor courthouse case screener regarding an appropriate dispute resolution process should be binding on the parties and that there should be a right to appeal this recommendation to the court. Assuming that the case screener’s process recommendation is binding (see pp. 519-527), do you agree with Stempel’s proposal for judicial review? Goldberg and Sander suggest that mediation might be a presumptive process. Why not, instead of using the Stempel approach, just authorize the screener to require mediation except when there are contraindications? If this is a sound approach, what should be the contraindications (see Sander and Rozdeiczer (2006))? What would be the reason, if any, to allow an appeal if mediation is the only process that the screener can require?
8.14    An experienced trial judge who has tried hard to get parties to consider the use of ADR (particularly mediation) has indicated that in screening sessions the common objections to ADR voiced by attorneys are the following:
 
    1. “The case is not ready for ADR because more discovery is needed.”
    2. “The case is a ‘clear winner’ [or the other side’s case is ‘clearly frivolous’] and hence ADR is inappropriate.”
    3. “I’d be in favor of ADR but my client won’t let me.”
    4. “There are dispositive motions pending (e.g., a motion to dismiss for failure to state a valid legal claim) and ADR is inappropriate until these are disposed of.”
    5. “The case involves a matter of principle.”
 
In light of these objections, a sizable number of cases do not go to ADR and proceed instead to trial.
The judge turns to you as an ADR expert and asks you how she should evaluate these objections.
8.15    Is the Sander and Goldberg approach in “Fitting the Forum to the Fuss” deficient in its failure to focus on fitting the neutral to the fuss?
8.16    The Administrative Dispute Resolution Act of 1996, which sought to facilitate greater use of ADR within federal administrative agencies, contains the following provision (5 U.S.C. §572(b)):
     An agency shall consider not using a dispute resolution proceeding if—
          (1) a definitive or authoritative resolution of the matter is required for precedential value, and such a proceeding is not likely to be accepted generally as an authoritative precedent;
          (2) the matter involves or may bear upon significant questions of Government policy that require additional procedures before a final resolution may be made, and such a proceeding would not likely serve to develop a recommended policy for the agency;
          (3) maintaining established policies is of special importance, so that variations among individual decisions are not increased and such a proceeding would not likely reach consistent results among individual decisions;
          (4) the matter significantly affects persons or organizations who are not parties to the proceeding;
          (5) a full public record of the proceeding is important and a dispute resolution proceeding cannot provide such a record; and
          (6) the agency must maintain continuing jurisdiction over the matter with authority to alter the disposition of the matter in the light of changed circumstances, and a dispute resolution proceeding would interfere with the agency’s fulfilling that requirement.
 
How would you evaluate these suggested contraindications for the use of ADR? Which of them have validity in other contexts (e.g., the multidoor courthouse)?
    EXERCISE 8.3: THE DAILY BUGLE*
Two weeks ago, the Daily Bugle, its editor, and reporter Terry Ives were sued for defamation by John Roark, M.D. The article that was the basis of the suit described the latest in a series of fires in slum housing, pointing out that the building in which the fire took place was so poorly managed that some tenants lacked heat. It contained the following statements that Roark alleges to be false and defamatory:
     The destroyed building is owned by slum landlord Dr. John Roark, county property records reveal. Dr. Roark is a prominent orthopedic surgeon.… A source in the Fire Marshall’s office indicated that the office is not ruling out the possibility of arson because it is not uncommon for owners of tenements to intentionally burn them to collect insurance.
Roark alleges that the reporter was negligent—property records show that he was only a limited partner in the group owning the property—and that the reporter acted with malice. He states that the newspaper refused his request for a retraction. He seeks $250,000 in actual damages for harm to his reputation, lost income in his medical practice, aggravation of a serious health problem, and mental anguish. He also seeks $1 million in punitive damages.
Defamation is a communication to a third person that harms a person’s reputation or causes harm in that person’s business. Truth is a defense. Public figures must show that the defendant acted with actual malice in order to recover. In this jurisdiction, private individuals need only show negligence in order to recover actual damages. Actual malice must be shown in order to recover punitive damages.
In this jurisdiction, the reporter has a privilege to refuse disclosure of a source who has been promised confidentiality. However, under the privilege statute, the judge decides in each instance whether the need for disclosure outweighs the harm caused by disclosure, specifically the harm to the public interest in promoting dissemination of news by assuring the anonymity of sources.
Counsel for the Daily Bugle is to meet with the editor of the Daily Bugle, explain the options for resolving the dispute, and decide which option(s) should be promoted in meeting with counsel for Dr. Roark.
(Confidential information for both parties is contained in the Teacher’s Manual.)
D. DESIGNING A DISPUTE RESOLUTION PROCESS FOR A SINGLE COMPLEX DISPUTE OR FOR A RECURRING TYPE OF DISPUTE
    1. A Single Complex Dispute
    F. McGOVERN, TOWARD A FUNCTIONAL APPROACH
FOR MANAGING COMPLEX LITIGATION

    53 U. Chi. L. Rev. 440, 456-468 (1986)
II.    ALLOCATION OF SCARCE RESOURCES: WHO OWNS THE GREAT LAKES?
A.    PROBLEM
In 1979 Judge Fox of the Eastern District of Michigan ruled that the Treaty of 1836 between the United States and the Ottawa and Chippewa peoples reserved to the tribes the right to fish in the treaty waters of the Great Lakes unfettered by regulation by the State of Michigan. The U.S. Department of the Interior subsequently ceased regulating Great Lakes fishing, leaving two independent sovereigns to govern a common natural resource. The tribal commercial fishers and other Michigan commercial and sport fishers competed for fish in most of the Michigan waters of Lakes Superior, Huron, and Michigan.
This competition triggered significant resource depletion and violence among the competitors. In an attempt to save the basic stocks of fish, the tribes, the state, and the United States agreed to close the fishery each year as soon as a certain amount of fish had been caught. As the competition increased, closure occurred earlier and earlier each year, and the tribes took a smaller and smaller percentage of the catch. The tribes could not compete technologically with the state commercial fishers, nor were they numerous enough to compete with the burgeoning state sport fishers.
As a result of the reduced catch and threats of violence, the tribes moved Judge Fox’s successor, Judge Enslen, to allocate the treaty waters between the tribes and the state. A literal reading of Judge Fox’s original opinion supported the tribes’ view that they had a primary right to the resource and thus should be able to take whatever fish were necessary to maintain reasonable tribal living standards. Given the tribes’ depressed economic state, they might obtain a virtual monopoly on Great Lakes fish stocks. The State of Michigan countered that any allocation should be made on equitable grounds, taking into account not only the tribes’ subsistence needs but also how best to maximize the fishery’s potential economic benefits to all Michigan citizens. Because sports fishing generated far more direct and indirect income than tribal fishing, an economic analysis would tilt the scales toward control of the fishery by Michigan sports fishers. The United States argued for a 50-50 split between the tribes and the state. The treaty itself contained little guidance for resolving the allocation issue.
Given the paucity of precedent for any allocation scheme, the parties’ wildly differing approaches, the extreme volatility of the situation, the complexity of any allocation process, and institutional weaknesses associated with continuing judicial management, Judge Enslen decided that if allocation was appropriate, the parties preferably should do it. He also believed that an expeditious decision was necessary to minimize the potential for violence in the uncertain situation. Judge Enslen appointed a special master to prepare the case for trial within eight months and explore the possibilities for settlement. The master’s duties did not include ruling on substantive issues, and all his decisions were subject to de novo review by the judge.
B.    DIAGNOSIS
United States v. Michigan was relatively complex litigation; the five named parties represented virtually all Michigan citizens. The issues and information involved every conceivable problem associated with managing the largest lakes in the world. From one perspective the case was a generic conflict—a distributional dispute to divide a common pool among competing users. Large numbers of equally situated parties, the fishers, had similar incentives to use a common asset, the Great Lakes, as much as possible. Without intervention, the cumulative use would destroy the resource through massive overfishing. The essential problem was to determine what kind of intervention would help to resolve the dispute.
Under this view of the lawsuit, its big issues were polycentric, not susceptible to the yes-or-no answers or mutually exclusive inquiries typical of special interrogatories posed to juries. The solution to any given question concerning resource division was dependent upon the solutions reached on the other questions: no issues were independent. This complex interrelationship of issues created difficulties which were compounded by the lack of any—much less clear—legal standards. The court was being asked to make extremely complex management decisions by using policy differences unreflected in the substantive law—“reasonable living standards,” “subsistence,” “maximizing value,” and “equal distribution.” Because of the continuing relationship among the parties, any court-imposed solution would probably generate future conflict. Even under optimal conditions, changes in the resource itself would breed future controversies.
Judge Enslen concluded that these characteristics begged for an allocation plan developed by the parties themselves. It was a classic case for integrative bargaining. The parties could identify their respective interests, share information concerning how they valued those interests, and reach for a combination of trade-offs that would maximize each side’s use of the resource. Under an economic analysis of integrative bargains, they could seek superior allocations, reduce conflicts of interest, and possibly achieve an optimal solution. Given constraints on a court’s ability to gather and evaluate this type of information, the parties would be in a superior position to locate an optimal allocation plan. A party-developed plan would also eliminate any dislocation that could accompany a court-ordered resolution.
However, this diagnosis posed two major problems. First, the parties asserted that the case involved fundamental political values not subject to compromise. Leaders on both sides had invested substantial political capital in their incompatible positions and had constructed arguments slicing to the core of the relationship between two sovereigns in the United States. Second, these political leaders had attempted to achieve a negotiated resolution on numerous occasions over the years. Thus major behavioral impediments had arisen from personal animosities and low expectations of reaching satisfactory agreement. The tribal leaders, in particular, had witnessed a long history of negotiation that had not brought prosperity to their peoples. If the behavioral and value-laden components of the lawsuit predominated, judicial resolution was almost inevitable.
C.    PRESCRIPTION
Given the apparently great likelihood of a litigated resolution but also significant potential benefits from negotiation, the master implemented both prongs of the judge’s order: preparing the case for trial and assisting settlement efforts. Primary importance was given to pretrial development. An expedited discovery schedule was issued to ready the case for trial in four months. Because massive amounts of information needed to be gathered, the schedule included several abbreviated forms of discovery and substantial sharing of information.
The negotiation prong was more difficult—insuring that the parties could reach agreement if they chose, without coercing them into a settlement. The initial negotiation strategy borrowed from final offer arbitration. It contemplated that each party would prepare an allocation scheme for the court. Since the special master would meet ex parte to explore negotiation possibilities with the parties and would thus discover their real interests (as opposed to their litigation-generated positions), he would also recommend an allocation plan. Presumably his plan would be more acceptable to all sides, and could be used either for negotiations or as a mandated resolution to the dispute. Upon further analysis, however, this strategy was fundamentally flawed: because the parties themselves would not develop the plan, its implementation would have the same weaknesses as any court-ordered result. The strategy was changed, therefore, to focus on assisting the parties to develop their own allocation plans in accordance with classic integrative bargaining. This was a higher-risk strategy but, if successful, would have substantially more potential for legitimacy and longevity.
The first task was to determine the likelihood of success for any bargain at all. In conjunction with the Program on Negotiation at Harvard, the master attempted to develop a scorable game that would mimic the actual dispute. The task involved identifying each party’s interests, selecting all feasible elements to any allocation plan, stating the parties’ priorities, and determining the variety of systems that could be used to organize those interests and elements. Each priority was then quantified in regard to each issue. The negotiation theory applied to the game was so-called differences orientation. For example, each party might value the same portion of Lake Michigan differently. The tribes living in the northern Michigan peninsula would probably prefer unlimited access to waters close to their homes. In contrast, the sports fishers generally lived in southern Michigan and would value the southern waters more highly. Differences orientation was particularly valuable here because of the economic and cultural disparities among the parties: what appeared in the litigation context to be a major problem of fundamental value differences was actually an asset in developing a mutually acceptable allocation plan. Once relative differences had been identified, they were entered into a computer.
A program was run to determine if any scenario would satisfy each party’s minimum priorities. When the game was limited to the case’s legal issues, no negotiated outcome seemed possible. If, however, the issues were expanded to include other items that might be subject to negotiation, some solutions might satisfy the hypothetical minimum interests of the parties. A court, for example, was limited to interpreting the treaty in perpetuity; an agreement by the parties could be for a term of years. A negotiated disposition, unlike a typical court decision, could also include provisions for plantings of fish, monetary payments, and market development. When these and other issues were added to the computer, there emerged combinations of components which indicated different possible solutions where agreement was feasible.
As originally designed, the scorable game had another, more important function. Its primary purpose was as an educational tool, not just to provide specific answers, but to teach the parties how to negotiate. If all of the key decisionmakers could play the game, typically separately, they might better appreciate their own and their adversaries’ positions. Moreover, they might develop more confidence in their own abilities and power as negotiators. The negotiation prong thus became an educational and behavioral task, aimed at educating the parties concerning the potential for maximizing their own interests, developing their strategic negotiating capacity, expanding the roster of issues subject to bargaining, and softening communication and behavioral barriers to face-to-face negotiation.
    1. Parties
The plaintiffs consisted of three Indian tribes and the United States; the defendant was the State of Michigan. The tribes had extremely varying interests: one tribe desired to perpetuate the traditional cultural values of Indian fishing, another desired to maximize the tribes’ overall economic benefit, and the third valued accommodation consistent with limited tribal fishing in one area of Lake Michigan. The United States represented the tribal interests and the concerns of the Fish and Wildlife Service in restoring the Great Lakes to their earlier economic prosperity—goals that were not always consistent.
The State of Michigan also represented competing interests: those of state commercial fishers, the developing sports fishing and tourist industry, Indian citizens of Michigan living outside the reservations, and the public peace. The state’s prime mover was its Department of Natural Resources, but the organized commercial and sports fishers were independent, politically powerful constituents. Judge Enslen decided, therefore, to bring these groups of state fishers into the litigation, but without full party status. He named them litigating amici: they had a participatory role in discovery and at trial, but could not veto a potential settlement. This innovative organization of parties ensured that all the key decisionmakers were present in the litigation.
The court then assigned the special master to mediate among the named parties and the litigating amici. Because the case would eventually be tried to the judge, his ability to facilitate negotiation was limited by his strong ethical constraints against prejudging the outcome of the case. Therefore, the master performed this role while insulating the judge from the details of any bargaining. As a part of the mediation role, the master also kept the parties’ critical decisionmakers aware of the progress of the litigation and the negotiations. He met with the leaders and sometimes virtually all the members of the tribes, officials of the U.S. Department of the Interior, and Michigan’s Governor, Attorney General, and the Director of its Department of Natural Resources.
    2. Issues
The issues were both simplified and expanded. The resource allocation was narrowed to involve five major variables: species of fish, quantity of fish, fishing gear, geography, and time. Even with this gross simplification, a virtually infinite number of combinations of variables and numerous measuring criteria still remained. The parties were asked to narrow these issues further by proposing management plans that they would support at trial. Timing became important in setting the deadlines for identifying plans, because a party might lock itself into a given negotiating posture by solidifying behind a single management plan.
While the parties were narrowing issues, an intensive educational effort was undertaken to broaden the horizons to include additional issues suitable for negotiation. All the parties were questioned in great detail concerning their interests—some totally unrelated to the case—to see if they might be interested in placing them on the bargaining table.
    3. Information
Normal discovery had been expedited somewhat by the parties’ agreement to pool data concerning Great Lakes fishing. A tripartite group of biologists from the tribes, the state, and the United States had cooperated in developing consensus recommendations based upon shared information. In addition, the tribes turned over all of their fish catch reports to the state so that the data could be computerized and made available to everyone.
Early in the lawsuit it had appeared that disagreements among the biologists would constitute a major portion of the evidence during trial. Some thought was given to appointing an expert to assist in resolving scientific issues. Because the biologists were cooperating in some areas, however, they were asked if they could develop a joint computer model of the five critical variables. If this could be done, computer runs could be made for each suggested management plan to determine the effects of that plan on these variables. A neutral expert in modeling was asked to assist the biologists and the special master in creating the computer model.
This process has been called computer-assisted negotiation. Experts attempt to create a consensus model of a complex phenomenon that will, in effect, constitute a negotiated dispute resolution or enable the policymakers to negotiate a result. The created model then scrutinizes hypothetical solutions to verify that any chosen solution can meet parties’ expectations.
In this situation the computer-assisted negotiation was enormously successful, but for a different reason. Negotiations over the model soon revealed that the biologists were generally in agreement, except in areas of massive uncertainty or where basic policy choices were involved. Thus the major by-product of developing this model was to resolve most of the case’s biological issues.
Finally, information was added to the lawsuit concerning parallel litigation over Indian salmon fishing rights in the Pacific Northwest. In United States v. Washington, various tribes won a share of the Washington salmon catch. The parties had declined to negotiate a solution to their allocation dilemma, and years of intense litigation ensued. Representatives of several parties to that case were invited to speak to the participants in United States v. Michigan concerning the court’s management of their resource. They reported in detail how the court made decisions—even on a fish-by-fish basis—and how fishery managers and fishers coped with these decisions. They also recounted some of the spillovers to tribal relations that had developed out of the case. They generally recommended that a negotiated management plan—if feasible—was preferable to a litigated one.
D.    RESULTS
After three days of negotiations the parties reached a settlement on March 28, four weeks before the scheduled trial. The settlement agreement closely paralleled one of the scorable game solutions that indicated possible areas of compromise. The court approved the settlement, but one of the tribes overruled its leaders on a subsequent 31-29 vote and decided to proceed with the litigation. All the other parties ratified the negotiated agreement. The judge severed the two alternative management plans for trial, conducted a trial, and ruled on the merits in favor of the negotiated plan.
Insufficient time has passed to evaluate the success or failure of the negotiated plan. No one appealed the judge’s ruling, no subsequent violence has occurred in the lakes, and the policymakers of each of the parties are jointly managing the resource. Most remarkable of all is the agreement’s longevity even though one of three tribes rejected it. Given a long history of solidarity among the tribes in this lawsuit, it was almost inconceivable that an alliance among two tribes, the state, and the United States could withstand the pressures of one tribe’s dissent.
But significant problems still remain in implementing the agreement. The lines of authority for managing the fish are not clear, there are dislocation problems in certain geographical areas, and the funds provided by the agreement have not been allocated among the tribes. The parties agreed upon an ADR process, so that the court can resolve any outstanding issues without full trial. No disputes have yet risen to a level requiring judicial intervention.
    1. Economy
The court has requested the special master to evaluate the trial preparation and settlement process, and a report should issue after the next fishing season. Any evaluation will be extremely difficult to accomplish. An economic analysis suggests that the direct expenses were significant—approximately $200,000 for master, experts, and expenses. Attorneys for the parties worked almost full-time on the case from January to March and during May of 1985. Policy leaders and support personnel were also substantially involved during this time. Yet most of these expenses would have been incurred in traditional litigation. The cost to the court in time and money was minimal: only four conferences and a four-day trial. None of the master’s rulings was appealed to the court. On balance there was a trade-off between identifiable additional expenses associated with the master’s work and unidentifiable savings because of the expedited trial preparation process and the abbreviated trial.
Error and opportunity costs are also difficult to ascertain. All of the parties except for the dissident tribe apparently felt that the outcome minimized their perceived concerns about errors in a court-ordered allocation plan. Given the litigation’s twelve-year history and expectations that it would continue indefinitely, settlement was greatly beneficial in that it allowed the parties to devote their energies to other productive endeavors. But the dissenting tribe felt that they failed to achieve their expectations and that their treaty rights had been reduced. Some concern was expressed that the trial’s posture had benefited the majority at the expense of the lone dissenter. As the court’s opinion indicates, however, strong support existed for the merits of the negotiated agreement as opposed to the dissenters’ management plan.
    2. Fairness
The fairness criteria seemed generally satisfied for all except the dissident tribe, but their concerns seemed to relate more to internal leadership policies than to the trial preparation and settlement process. The parties had negotiated the discovery schedule, which was memorialized in a pretrial order. The negotiation dates had been determined far in advance, and all parties seemed well prepared to present their positions. On the other hand, the attorneys’ time resources had been spread extremely thin during trial and negotiation. Arguably, the state suffered some disadvantage because of the critical role played by one attorney and the short time it had to respond to the final tribal allocation plan.
    3. Other Values
The negotiations themselves afforded significant opportunity for maximizing the values of dignity, autonomy, and participation. They took place in Sault Ste. Marie, near the homes of most tribal members; over fifty people were invited to participate. Media representatives were present for virtually the entire three-day period, although they did not attend the actual negotiations.
Because of the multiplicity of issues that would be contained in any allocation plan and the numerous individuals present in Sault Ste. Marie, negotiations were bifurcated into two separate efforts. Although everyone who desired to participate could do so, the smaller negotiating session was reserved for the named parties, and it coped with the more critical issues.
There was a conscious effort to avoid coercing the parties. The judge attended the opening negotiation session but left soon thereafter. The special master coordinated and facilitated the discussions but never suggested that one outcome was preferable to another. The master’s most active intervention was to remind the policy leaders that they had a limited time to determine whether they wanted settlement or trial.
Were the deviations from the traditional trial method—the special master, scorable game, abbreviated discovery schedule, computer-assisted negotiations, and presentation from United States v. Washington—justified? Would the parties have settled anyway? Was the settlement “better” than an adjudicated outcome? Given the stated criteria, an ex post analysis suggests that the intervention was worthwhile. Ex ante, however, with the extremely high risk of no settlement, the answers are less clear.
    2. Recurring Types of Dispute
    a. Public Disputes
The resolution of public disputes, such as the siting of roads, energy facilities, or waste disposal plants, is often characterized by lengthy and frustrating political and legal wrangling that yields either stalemate or an outcome that leaves many of the proponents outraged, partly at the result and partly because they feel that their perspective has been neither heard nor understood. Lawrence Susskind, while working with colleagues in the Netherlands, observed their process of engaging contending groups in public policy decisions—known as the “polder” model—and became intrigued by the idea of face-to-face joint problem-solving on a large scale. Susskind added to the Dutch practice, however, the use of a neutral facilitator or mediator to help organize, guide, and assist when the going gets tough. This approach, known today as the consensus building approach, is described by Susskind and Jeffrey Cruikshank (1987) in the first excerpt in this section, together with some of the questions raised by efforts to seek negotiated agreement on public policy issues. This in turn is followed by a discussion of the use of consensus building to develop public rules, a process known as negotiated rulemaking or regulatory negotiations (“reg-neg”). Also treated in this section are public disputes arising out of discrimination against minorities—sometimes called “identity group–based conflicts.”
    L. SUSSKIND AND J. CRUIKSHANK,
BREAKING THE IMPASSE

    4-11, 93-94, 101-105, 200-201, 241-243 (1987)
… Almost everyone in Middletown agreed that something needed to be done to help the homeless. The rapid rise in housing costs (as well as cutbacks in spending for public housing) had increased the number of families without shelter, as well as those living in terribly overcrowded conditions. In addition, the deinstitutionalization of mental patients and cutbacks in funds for mental health care dramatically increased the number of people with severe disabilities on the street. Crime levels had risen, both public and private social service agencies were overburdened, and a great many groups were clamoring for the city to take action.
A task force appointed by the mayor completed a quick survey that confirmed the scope of the problem. The task force report called on the city to make additional community development funds available to build and operate temporary shelters for the homeless. Next, the city’s housing department identified fifteen possible sites for such shelters. The city welfare department then proposed an innovative design for inexpensive communal shelters. The local press supported the findings and recommendations of the task force, and editorialized in favor of quick action.
Nevertheless, as soon as the housing department’s suggested list of sites was published, the city council was overwhelmed with calls from community groups and business organizations opposed to the construction of temporary shelters in their own neighborhoods. A new organization—Real Help for the Homeless (RHH)—began a media blitz against the idea of temporary shelters. They claimed that the people on the street were in need of permanent housing, as well as a wide range of support services—job training, better nutrition, family counseling, day care, and help in dealing with a range of alcohol and drug-related abuse problems. Moreover, RHH criticized the mayor for failing to appoint one of its members to the task force, and charged that the whole idea of temporary communal shelters was simply window dressing, designed to keep costs to a minimum and to salve the consciences of middle-class do-gooders.
A third group, the Coalition for the Homeless (CFH)—spearheaded by church groups and well-established social service organizations—went to court to press the city to act on the recommendations of the mayor’s task force. CFH charged that the city was in violation of its own laws, as well as regulations governing the use of federal and state community development grants. These grants, they pointed out, were intended to benefit all citizens, especially the poor and the homeless.
Meanwhile, the city buildings department issued a statement indicating that the proposed temporary shelters would have to meet regular city building codes for residences or they would not be allowed to open. The state social service agency informed the mayor and the local welfare department that federal and state housing assistance funds had to be used to provide real housing, not simply temporary communal shelter. Without access to these funds, the city was going to have insufficient resources to tackle the problem of the homeless. Moreover, the social service agency expressed its opposition to temporary communal shelters as a solution to the problems of the homeless.… In one neighborhood, a group of residents drew up a referendum designed to exempt their community from consideration as a shelter site. They already had a jail, they argued; why should they also be stuck with a shelter?
In the first eighteen months after the task force issued its report, nothing was done. CFH’s legal challenge was rejected by the court; it promptly filed an appeal.…
The mayor and the governor—who each represented different political parties—transformed the question of whether state housing assistance funds could be used for temporary shelter into a battle over local versus state control. Concurrently, bills introduced by Middletown’s legislative delegation were bottled up in a subcommittee headed by a rural legislator, who cast the problem of homelessness as something each city should handle on its own. In various public forums and on talk shows, RHH and CFH engaged in increasingly acrimonious debates about the elusive distinction between the types of public assistance that would solve the problems of the homeless and those that would create dependency.
Winter came and went. Newspaper accounts of families suffering from exposure began to dwindle. As the public gradually lost interest, the city council and the mayor turned their attention to other issues. The municipal and state agencies involved with the problems of the homeless continued to meet and discuss alternative courses of action. The RHH members staged several dramatic confrontations, occupying an abandoned building that they claimed should be turned over to advocates for the homeless. The city council decided to hold still another round of hearings, but nothing came of them. During the summer and early fall, the city threatened police action to evict the squatters from the abandoned building, but again, nothing happened.
As the next Thanksgiving approached, the mayor announced that the city was about to begin construction of two temporary shelters. As soon as that announcement was made, angry residents in the two targeted neighborhoods went to court, charging that the proposed temporary structures would violate the city’s zoning code and also that the city had failed to complete the necessary environmental impact studies. The RHH organized a demonstration by “street people” who announced that they would refuse to live in temporary communal shelters. Then, RHH insisted that it should be given funds to build real housing and provide social services for the homeless.
The Middletown Chamber of Commerce announced that it had identified a team of experienced business executives prepared to work with the city to find ways of operating the two existing shelters more effectively. This turn of events suggested that the problems of the homeless had once again percolated to the top of the city’s agenda. This time, though, there were differences. In general, the key players had a lot less patience. The mayor was rebuffed when he sought further support from the business community. Several neighborhood leaders who were energetic and respected participants the previous winter now dropped out of sight. On other fronts, people who could have been helpful apparently decided to throw in the towel.…
Though our representative democracy—with its separate levels and branches of government—is the foundation of our political system, we need to improve the ways in which we use it to resolve public disputes. We must achieve better results at lower cost. In particular, we need to find ways of dealing with differences that will restore public confidence in government, and improve relationships among the various segments of our society.
Fortunately, new approaches to resolving public disputes have been developed and tested over the past few years.… Those tools are negotiated approaches to consensus building and they have worked effectively in many situations.
Consensus building requires informal, face-to-face interaction among specially chosen representatives of all “stakeholding” groups; a voluntary effort to seek “all-gain” rather than “win-lose” solutions or watered-down political compromise; and, often, the assistance of a neutral facilitator or mediator. Such approaches must be treated as supplements—and not alternatives—to conventional decision making. Officials with statutory power must retain their authority in order to ensure accountability.
Negotiated approaches to consensus building are both deceptively simple and extraordinarily complex. What could possibly be simpler than the idea of getting everyone in a dispute together to talk things out? Yet consider the challenging questions that must be answered before anyone is likely to come to the negotiation table.
 
    •  How should the appropriate participants be identified?
    •  How can informal negotiations avoid violating “sunshine” (e.g., open meeting) laws and other regulations that guarantee government accountability?
    •  Why would those with formal authority or substantial political power agree to meet with less powerful groups?
    •  Do people have to give up their right to litigate if they participate in a consensus-building effort?
    •  How can ad hoc groups be bound by the promises they make?
    •  What sort of technical help must be provided to less experienced participants?
 
Successful negotiations are difficult to manage, and when more than two parties are involved, they are especially complicated. Because distributional disputes typically involve quite a few groups (each made up of numerous members) who may have little or no experience working together, they are among the most difficult to resolve through face-to-face negotiation.
Based on our experience in the field of public dispute resolution, and given the daunting list of obstacles cited earlier, we have concluded that most distributional disputes—and certainly the most complex ones—can only be resolved with the aid of a professional intermediary, whose job it is to offer nonpartisan assistance at key steps in the negotiation process.…
[Among the “key steps in the negotiation process” at which Susskind and Cruikshank suggest a mediator can be helpful is the following:]
REPRESENTATION
… Productive negotiations cannot begin until two problems are solved: figuring out which groups should be represented, and choosing representatives empowered to speak for the groups they claim to represent.
On the first point, our experience suggests that it is always better to include too many people or groups than too few—especially at the outset. There is a logistical advantage, of course, in limiting the number of voices directly involved in consensus-building discussions. That advantage is far outweighed, however, by the problems that arise if someone decides they have been unfairly excluded.
It is possible to begin with a large number of potential stakeholders and reduce the size of the group through the election or designation of selected representatives. This can be achieved by shifting the focus from the number of parties to the categories of people who want (and ought) to participate.…
In some situations, it may prove impossible to put together an effective group in time. Some groups may need time to select representatives. Other groups (typically those representing the poor, people without political connections, or groups such as illegal aliens with dubious or no legal standing) may need financial assistance. Even when members of such groups perceive themselves to be a coherent interest group, they may be unable to present their views effectively. These unempowered groups often need organizational support to ensure fair representation.
There is no simple generalization to be made about the resolution of these problems. Nevertheless, the parties to a public dispute must agree that it is necessary to involve all legitimate stakeholding interests in whatever negotiations are planned. If they leave out a key group, even unintentionally, the credibility of ad hoc consensus building may be irretrievably damaged.…
When the representatives arrive at the table, another challenge to effective negotiations presents itself. How can negotiators be sure that those at the table can actually commit the groups they purport to represent? This is a terribly important point. There is nothing more frustrating than discovering at the last minute that a designated spokesperson was not empowered to speak for his or her group.
One way of avoiding such letdowns is to clarify at the outset what representation means. Unlike elected officials with statutory authority, ad hoc representatives are rarely empowered to commit their members to anything. They should, however, be in a good position to shuttle back and forth between the negotiating group and the people they represent. Their task is not to speak for their constituents, but to speak with them. Representatives in ad hoc negotiations of the sort we advocate serve primarily to amplify the concerns of larger groups, to carry messages and information to them, and to return with a sense of the group’s willingness to commit to whatever consensus emerges.
[Other tasks with which the mediator in consensus building negotiation can assist (discussed by the authors at pp. 105-129 in the article) are drafting protocols and setting an agenda, dealing with the media, organizing joint fact-finding, inventing options for mutual gain, producing a written agreement, binding the parties to their commitments, and obtaining ratification. The latter is a crucial step, since it is at this point that a splinter group may come forward to challenge the agreement that has been reached. How should this problem be dealt with?]
… The emergence of a splinter group cannot be fully guarded against. Your best insurance is to pay a great deal of attention to the representation issues throughout the negotiating process. Be sure to confirm, as often as you can, that the representatives are in close contact with their respective groups. When agreement is reached, be sure each representative takes it back to his or her constituents for ratification.…
What happens when a splinter group does emerge? This question can be broken into two parts. First, how do you interact with such a group? And second, what happens if that group resorts to litigation—the very outcome you have worked long and hard to avoid?
The first question is relatively easy to answer. You should adopt the following stance: “Look—here is what we did. Here’s how the process worked; it was open and thorough. Here’s the agreement we reached; it attends to the interests of all those who chose to participate. I’m sorry, but this issue is not currently open to further discussion.… Of course, if you can come up with an amendment to the agreement that everyone involved will accept, that’s another story.” In other words, use your commitment to the process to deflect the splinter group.…
The second question is somewhat more troublesome. Perhaps if we phrase it differently—“Does litigation invalidate all that has gone before?”—the answer comes more easily: No. If you have kept an adequate record of your process (such as minutes of meetings), and if you have produced a public document that the interested parties have all signed, these facts may well be considered favorably by the courts. You certainly cannot prevent a group from litigating, but given a sound process and an outcome that all the participants support, you may be able to blunt a court’s willingness to hear the complaint, or at least minimize the court’s sympathy for the complainant.…
[The next crucial step, if agreement is reached, is linking the informal agreement to the formal process for government decision-making.]
After the agreement is ratified, the negotiating parties must find a way to link the ad hoc, informal agreement they have fashioned to the formal decision-making processes of government. Up to this point, typically, the negotiating process has been kept “unofficial.” (It may have been this very ad hoc quality, in fact, which persuaded some of the key players to participate.) An unofficial process has produced an informal result, which probably could not have been reached by other means; the challenge now is to formalize that result. It seems paradoxical: How can an informal agreement be formalized?
The answer to this question varies, of course, depending on individual circumstances. In some instances, the negotiated agreement can be converted into a statute or a bylaw by a legislative vote. In others, it may be converted into a legally enforceable contract with city, state, or federal agencies. In still others, an executive order or administrative action may put an agency of the government on record as the enforcer of the agreement. Each of these approaches presents its own advantages and perils. (A statute, for example, is only as permanent as the legislative and judicial branches allow it to be.) Nevertheless, the negotiating parties must seek and employ the most effective means for linking the formal and the informal processes of decision making.…
LIMITS ON CONSENSUAL APPROACHES TO DISPUTE RESOLUTION
Why are the techniques described in this book still underutilized?
The most important reason seems to be a concern on the part of public officials that participating in consensual negotiations may constitute an abdication of legal responsibility. Such assumptions are misplaced.… As long as the consensus-building process is conducted openly and all interested parties are invited to participate, there is no reason to worry about abdication of responsibility. Moreover, if the product of such negotiations is an informal written agreement that must still be ratified, all due process and equal protection requirements can be met.
Some public officials presume that consensus building means giving up power. This is not true. Because informally negotiated agreements must be formally ratified by those in positions of authority, the status quo with regard to decision making will not change. Moreover, consensus means that all key participants—including the elected and appointed officials involved—must agree that an agreement serves their interests. Thus, no official who initiates or agrees to participate in a consensus-building process is giving up his or her power to veto an outcome.…
From citizens and public interest advocates, we often encounter concerns about entering negotiations when resources and political power are unequally distributed. “Won’t less powerful and less well-endowed parties be coopted or overwhelmed by more powerful adversaries?” they ask, “Isn’t court the only place that the parties with less political power can be sure of getting fair treatment?”
In fact, conventional approaches to resolving distributional disputes place a heavy emphasis on political power and legal rights. Legislatures are particularly sensitive to the “clout” of lobbyists and interest groups. The courts, for their part, are primarily concerned with determining past facts rather than shaping future possibilities. This favors the innocent, not the less powerful. Moreover, the courts are singularly unconcerned about future relationships. The distributional cases that wind up in court are handled pretty much like criminal cases—winners and losers are identified—because that is what the courts are equipped to do.
Less powerful groups may have legitimate concerns about entering into consensus-building negotiations, but they should be wary as well about engaging in expensive court battles when distributional issues, rather than legal rights, are at stake.
Power and politics are essential ingredients in all public disputes, and they cannot be ignored. But consensus-building approaches to dispute resolution place a premium on problem solving rather than “settling” disputes. When the outcomes could be life-threatening, even the most politically powerful groups should be worried about the wisdom of the agreements reached. Indeed, in many public disputes a wise outcome is much more urgent than winning. When a powerful group commits to work for consensus, it tacitly agrees that raw political power is not a sufficient basis for resolving public disputes. This empowers those who are less politically powerful. On the other hand, it takes nothing away from those with more political power because all groups retain a veto.…
    Note: Consensus Building and Robert’s Rules of Order
Anyone who has attended a contentious meeting called to decide an important issue has probably heard of Robert’s Rules of Order. These rules, developed by General Henry Roberts of the U.S. Army Corps of Engineers in the latter part of the nineteenth century, and widely relied upon by organizational presidents and parliamentarians to this day, spell out in great detail how a meeting should be conducted. For example, the rules treat such matters as when certain motions may be made, which motions take precedence over which others, and how voting on each motion should take place. The goals of Robert’s Rules are to ensure an orderly meeting and that the will of the majority shall prevail. The problem with Robert’s Rules, according to Susskind and Cruikshank, is that guaranteeing majority rule does not guarantee that the best possible decision will be made. Real problem-solving is not possible. Accordingly, in their provocatively entitled Breaking Robert’s Rules (2006), they propose that any meeting at which something important is at stake should be governed by a consensus building approach, and moderated by a facilitator or mediator, rather than by Robert’s Rules enforced by a parliamentarian.
    Questions
8.17    Suppose that the mayor of Middletown contacts you and asks you to organize a consensus building negotiation to resolve the problem of shelter for the homeless. What steps would you take? What problems might you encounter, and how might you deal with them?
8.18    Suppose that the groups involved in the Middletown dispute conducted lengthy and open negotiations that involved a mediator, the state housing agency, and all interested parties and reached an agreement regarding the location of shelters. A member of one of the participating organizations then brought suit to enjoin construction of the shelters, alleging that the location of those shelters provided for in the agreement violated the city zoning law.
You are the judge before whom the matter is pending. You conclude that the agreement’s compliance with the zoning law is a very close question but that, on balance, it probably does not comply. What should you do? Why?
8.19    Suppose that in the course of the litigation referred to in question 8.18 the supporters of the agreement seek to introduce into evidence the minutes of the consensus building session at which a lengthy discussion of Middletown’s zoning law took place. Plaintiff objects, fearing that these minutes may weaken his case. What arguments should plaintiff make in support of his objection? How would you rule on plaintiff’s objection? Why?
8.20    Despite the importance that Susskind and Cruikshank place on the aid of a mediator in the resolution of public disputes, public officials rarely seek such assistance. To some extent this reflects a lack of knowledge that such resources exist and may be useful. Additionally, public officials may fear a loss of their authority to an outside manager of the dispute resolution process. Thus, a formidable problem for the would-be mediator of public disputes is often that of achieving entry into the dispute (Murray, 1984).
Successful entry is sometimes achieved through the intervention of the judge before whom litigation relating to the dispute is pending. The judge may perceive the value of mediation more clearly than the parties, and it may require his encouragement for the parties to accept mediation. At times, as discussed, a judge will seek to demonstrate his commitment to the mediation effort by appointing the mediator as a special master of the court (Fine, 1987:207-244).
Such an appointment encourages the parties to take the process seriously. It also strengthens the mediator’s ability to assure the participants that he cannot be called to testify about the negotiations. Still another advantage may lie in the ability of the mediator to communicate with the judge. For example, the mediator might advise the judge whether ruling on a pending motion would interfere with the negotiations. Or the mediator might find out from the judge whether a draft agreement would be acceptable to the judge and, if not, what changes would be necessary to make it acceptable. What, if any, objections are there to this form of communication between the judge and the mediator? Are these objections sufficiently powerful to preclude such communication?
8.21    Consensus building negotiation has been extensively used to resolve public disputes affecting the environment. Judge Harry Edwards (1986:677-678), however, finds such negotiations troubling:
     … When Congress or a government agency has enacted strict environmental protection standards, negotiations that compromise these strict standards with weaker standards result in the application of values that are simply inconsistent with the rule of law. Furthermore, environmental mediation and negotiation present the danger that environmental standards will be set by private groups without the democratic checks of governmental institutions. Professor Schoenbrod recently has written of an impressive environmental mediation involving the settlement of disputes concerning the Hudson River. According to Schoenbrod, in that case private parties bypassed federal and state agencies, reached an accommodation on environmental issues, and then presented the settlement to governmental regulators. The alternative to approval of the settlement was continued litigation, which was already in its seventeenth year, with no end in sight.
          The resulting agreement may have been laudable in bringing an end to protracted litigation. But surely the mere resolution of a dispute is not proof that the public interest has been served. This is not to say that private settlements can never produce results that are consistent with the public interest; rather, it is to say that private settlements are troubling when we have no assurance that the legislative- or agency-mandated standards have been followed, and when we have no satisfactory explanation as to why there may have been a variance from the rule of law.…
 
Do you share Judge Edwards’ concerns? Why?
8.22    The negotiated resolution of a public dispute is often embodied in a consent decree. This provides an opportunity for broad public comment on the negotiated resolution before it becomes final, court approval of the resolution, and greater certainty of compliance thereafter. An interesting question is the extent to which changed circumstances subsequent to the entry of a consent decree should permit a court to modify that decree. In one case, for example, jail inmates brought an action against the county sheriff, alleging that the conditions under which pretrial detainees were held, particularly the placing of two persons in a single cell (“double-celling”) violated the Constitution. After a judgment in the inmates’ favor, the district court enjoined the sheriff from housing detainees in the jail after a certain date. State and county officials were unable to provide an acceptable plan for a new jail by that date, and the court held that if they failed to do so within six months, it would order the old jail closed. The parties then entered into an agreement, embodied in a consent decree, that established standards for a new jail and provided that the old jail could be used, beyond the six-month pending period, pending completion of the new one.
Subsequently, the Supreme Court held that double-celling of pretrial detainees in another jail did not violate the Constitution. The sheriff now contends that the Supreme Court’s ruling, as well as a substantial increase in the number of pretrial detainees, justifies modifying the consent decree to authorize double-celling. How should the court rule?
8.23    What are the principal differences between the mediation of public policy disputes and mediation of more traditional private disputes?
8.24    What are the special qualifications needed for public policy mediators? Subject matter expertise? Special process skills?
    Note: Consensus Building
The major steps in a consensus building effort are more systematically examined in the Consensus Building Handbook (1999:20-35):
 
    1. Convening (including the preparation of a conflict assessment);
    2. Identification of appropriate representatives;
    3. Location of necessary funding;
    4. Clarification of roles of facilitators, mediators, and recorders;
    5. Setting an agenda and ground rules;
    6. Encouraging constructive deliberations (e.g., separate inventing from deciding, use of single negotiating text);
    7. Use of subcommittees;
    8. Ways of obtaining expert advice;
    9. Seeking ratification by constituencies; and
  10. Addressing issues of implementation.*
 
    Note: Negotiated Rulemaking
One type of public issue that has long been known for its protracted and unsatisfactory procedures for achieving resolution is the issuance of regulations by federal agencies. Traditionally, federal regulations are developed under procedures established by the Administrative Procedure Act of 1946. Using in-house expertise and informal meetings with parties who will be affected by the rule, an agency will issue a proposed regulation. This is followed by an opportunity for public comment, usually in writing, and then agency promulgation of a final rule. This traditional notice and comment approach to rulemaking has been criticized as both slow and adversarial, leading to high levels of judicial review, sometimes quite lengthy (Susskind and McMahon, 1985:134).
Philip Harter, in a seminal article published in 1982, suggested that the failure of the traditional rulemaking model to result in final rules in a timely fashion was primarily due to the adversarial nature of that model. Harter wrote (19-20):
     The agencies and the private parties tend to take extreme positions, expecting that they may be pushed toward the middle. For example, an agency may propose a far more stringent regulation than it expects to issue ultimately because it expects the adversarial process to create considerable pressure for it to moderate its position. Moreover, if the agency tempers its original proposal, the agency appears reasonable and responsive.
          The private participants tend to take extreme positions because they also expect to be drawn toward the middle as part of the adversarial process. Participants that oppose any regulation or that hope to obtain a minimally intrusive regulation may argue that no regulation is needed or that at most a weak one is required, and will tailor their evidence accordingly. Because the parties advocate the extreme, they may be reluctant to provide data to the agency and to each other because they fear the data may be misused or reveal weaknesses in the extreme position. Thus, it is frequently difficult for parties to join forces, and frontally address the factual and policy questions. Instead, the parties dig in and defend their extreme positions.
          In addition, the adversarial process affects the presentation of proposals when people deal with each other as adversaries. A party is likely to encounter difficulty in expressing its true concerns because it may fear losing on issues of minor interest without gaining concessions on those it cares about a great deal. Moreover, a party may feel compelled to advocate a position it may not actually favor at the time to preserve the option of advocating that position in the future. Thus, the parties’ presentations appear flat; they raise every issue to nearly equal prominence and place far more issues in contention than may be necessary.
          The parties in an adversarial process do not deal directly with one another; rather, each makes its presentation to the decisionmaker. Because of this presentation, the issues in controversy may be limited to those within the jurisdiction of the forum. These issues, however, may not be the ones actually separating the parties. For example, one wonders whether the challenge to the Tellico Dam in Tennessee Valley Authority v. Hill was prompted by a grave concern for the endangered snail darter or by a broader opposition to the adverse effect on the environment and human life. If the parties are unable to define the true issues of concern, the decisionmaker and the other parties will have difficulty in addressing the parties’ positions and in making informed tradeoffs when developing the factual basis of a rule and striking the inherently political choice embodied therein.
 
In response to these concerns, Harter suggested that federal agencies experiment with negotiated rulemaking (sometimes referred to as regulatory negotiation or “reg-neg”). In this process, the agency and the private parties with a significant stake in the proposed rule participate in facilitated face-to-face negotiations designed to produce a consensus. In these negotiations, they have the opportunity, lacking in the adversarial process, to explore shared interests and differences of opinion, collaborate in gathering and analyzing technical information, generate options, and bargain and trade across those options according to their different priorities. If agreement is reached, it is published as the agency’s notice of proposed rulemaking, and then the conventional review and comment process takes over. Because, however, most or all of the interested parties have participated in framing the proposed rule, there should be little critical comment, and few judicial challenges (Susskind and McMahon, 1985:136-137).
In 1990, Congress passed the Negotiated Rulemaking Act, establishing a framework for negotiated rulemaking similar to that proposed by Harter (1982) and used by most federal agencies. In 1996, Congress amended certain confidentiality provisions of the Act and repealed those provisions that had called for the Act to expire after five years.
In its statement of findings supporting the passage of the 1990 Act, Congress found that “[a]gencies currently use rulemaking procedures that may … cause parties with different interests to assume conflicting and antagonistic positions and to engage in expensive and time-consuming litigation over agency rules.” Negotiated rulemaking, on the other hand, “can increase the acceptability and improve the substance of rules, making it less likely that the affected parties will resist enforcement or challenge such rules in court. It may also shorten the amount of time needed to issue final rules.”
Despite these congressional findings, there exists a lively debate concerning whether negotiated rulemaking has in practice resulted in cost savings and reduction in litigation. See Coglianese (1997); Harter (2000); Coglianese (2001).
    Note: Identity Group–Based Conflict
Public disputes arising out of alleged discrimination against a minority group are a recurrent problem in the United States, as well as in other countries. One U.S. institution that promotes discussions aimed at reconciliation or resolution of identity group–based conflict is the Community Relations Service (CRS). In 1964, in the midst of civil rights strife, Congress created the CRS to assist “in resolving disputes … relating to discriminatory practices based on race, color or national origin.” 42 U.S.C. §2000g-1. The statute placed the new dispute resolution agency within the U.S. Justice Department, which also had civil rights enforcement obligations, but prohibited the CRS staff from sharing the information they collected with other parts of the Department. 42 U.S.C. §2000g-2(b).
Over the years, the CRS has intervened to reduce the likelihood of violence in marches, including the 1965 march from Selma to Montgomery, Alabama, and the planned 1978 march by a neo-Nazi group through Skokie, Illinois, where many Holocaust survivors lived. The CRS sent a mediator when a Native American group took over the Village of Wounded Knee in 1973, and in 1977 when Kent State University planned to build a gymnasium at the site of the National Guard’s deadly shooting of students who were demonstrating against the Vietnam War (Rogers and Salem, 1987:34-37). In 2005, the CRS intervened in over 600 disputes concerning police-community relations, race-based violence in schools, hate crimes, demonstrations, and other incidents within its statutory charge. CRS staff have suggested ways to conduct marches that would avoid violence, they have shuttled among parties, they have held open forums, they have assembled diverse commissions to negotiate more effectively with public officials, and they have mediated (U.S. Department of Justice, 2005:5, 14).
Can you think of any other means by which the United States might seek to deal with the recurrent problem of identity group–based conflict?
    Questions
8.25    The Negotiated Rulemaking Act of 1990 provides that “a rule which is the product of negotiated rulemaking shall not be accorded any greater deference by a court than a rule which is the product of other rulemaking procedures.” Is this an appropriate standard of judicial review for rules developed by negotiated rulemaking? What other standard might be used? Compare Wald (1985) with Harter (1986).
8.26    EPA is contemplating convening a negotiated rulemaking procedure to develop a rule governing disposal of low-level radioactive waste. The industry has indicated a willingness to agree to a rule that would bar all but a de minimis level of radioactivity at disposal sites, and several environmental groups have informally indicated a willingness to accept such a standard, though they would expect to negotiate just what level would be regarded as de minimis, as well as other related issues. Two important environmental groups, however, have told EPA that while they will certainly participate in a negotiated rulemaking if EPA convenes it, their position is that the de minimis level must be zero. Should EPA convene the contemplated rulemaking procedure? Why?
8.27    In early 1994, the Federal Communications Commission (FCC) convened a negotiated rulemaking committee for the purpose of negotiating rules relating to mobile telephone satellite services. The procedures used by the FCC in this negotiated rulemaking were described by one participant (Goldberg, 1994) as follows:
     The agency selected participants to represent all interests affected by the proposed rules, convened representatives of those interests to serve as a negotiated rulemaking advisory committee, and nominated a facilitator for the committee. The facilitator had technical expertise on the issues under consideration, as well as experience in chairing committees, but no dispute resolution experience as mediator or arbitrator.
          Most of the industry participants were represented by a team of lawyers and technical experts. The agency was represented by a senior technical expert, who was assisted by agency attorneys and members of the agency technical staff. All the industry participants believed that if no consensus was reached on proposed rules, the agency representative would play a significant role in the agency’s internal deliberations regarding proposed rules. The agency representative was not, however, authorized to communicate the agency’s views on the merits of the proposals made by industry representatives or the agency’s likely action in the event no consensus was reached. Accordingly, he did not do so.
 
The negotiated rulemaking committee reached consensus on some issues, but did not do so on the central issue—a rule regarding the sharing of available spectrum by providers of mobile satellite services. Which, if any, aspects of the procedures used in the rulemaking may have contributed to the failure to reach consensus?
    b. Collaborative Lawyering
Another example of a process designed to deal with a recurring problem is collaborative lawyering, which has as its primary goal eliminating the potential conflict of interest between the client who wants a satisfactory settlement and the lawyer who tends to focus more on litigation and may even profit more from litigation than from settlement. The key components of the collaborative law structure include:
 
    •  Training for lawyers in interest-based negotiation;
    •  An agreement to negotiate with other collaborative lawyers and their clients in a candid and constructive manner; and
    •  An understanding that the collaborative lawyers will withdraw as counsel if no settlement is reached and any party wants to litigate.
 
Clients and their collaborative lawyers sign an agreement committing to the use of these approaches. Clients are told that the switch in counsel, should the case not settle, may mean that they must pay both the old and new lawyers to learn about the case. The latter disclosure has been crucial to bar ethics counsel asked to approve the collaborative lawyering approach.
Domestic relations lawyers have dominated the collaborative lawyering efforts. These lawyers know each other’s negotiating reputations because they typically practice locally in a specialized bar with repeated dealings. In addition, domestic relations lawyers may understand that an improved negotiation process has special payoffs in divorce cases. Both spouses and their children gain if settlement occurs prior to litigation in a manner that is satisfying, and likely to lead to higher compliance and to future constructive communications (see Wallerstein and Blakeslee, 1990). Many of the parties report that they select a collaborative lawyer to protect their children’s interests and to maintain good co-parenting relationships (Lande, 2011). Although savings in attorney’s fees would seem likely in these cases, parties do not report significant cost-savings (Lande, 2011). Nevertheless, parties report satisfaction with the collaborative process (id.).
So far, collaborative lawyering projects reach only a small portion of domestic relations cases. Most lawyers who participate in collaborative practice take only a portion of their cases on a collaborative lawyering basis. Domestic lawyers advise excluding cases in which court orders will be needed, such as those involving abuse or efforts to hide assets. They also suggest exclusion of cases in which clients, because of personality, anger, or desire to “win” the divorce, are likely to resist a cooperative approach.
Though few cases are affected, collaborative lawyers are enthusiastic about the success in these cases. Recent studies indicate that approximately 86 percent of cases in collaborative practice settle (Lande, 2011 (citing studies)). Most of the lawyers believe that they have crafted agreements for collaborative clients that suit their interests more closely than settlement agreements reached in the midst of litigation (Lande, 2011, citing several studies in which the predominant reason clients and/or lawyers use collaborative law is to protect their children’s interests but criticizing studies for lack of use of control group). In these studies, clients also cite greater attention to family and parenting relationships as well as saving time and money, although these latter concerns are not paramount (id.),
The collaborative lawyering groups have only about two decades of experience, so it is not surprising that many questions remain unresolved (see Lande, 2011). What are the prospects that the culture of negotiation among lawyers will move toward the collaborative model? What are the barriers to expansion of collaborative lawyering? What should the collaborative lawyering groups do if one lawyer complains that the other has hidden key facts? If no settlement is reached, should the collaborative lawyer pass on notes and mental impressions to litigation counsel? Should collaborative lawyers shun arbitration as well as court (see generally Tesler, 2007)?
The National Conference of Commissioners on Uniform State Laws, which created the Uniform Mediation Act, approved a Uniform Collaborative Law Act in 2010. Already, Utah, Nevada, and Texas have such a statute and some courts have local rules. To what degree would laws or ethics provisions help or hurt (see Fairman, 2003, Lande, 2003, Peppet, 2008)?
    Question
8.28    Mnookin and Gilson (1994) suggested commercial law as another likely arena for cooperative negotiation, but this area of practice presents special sources of resistance for the collaborative lawyering approach. Corporate law firms seem more hesitant to withdraw as counsel for a client if their efforts do not culminate in settlement (Rack, 1998). How important is that aspect of collaborative law?
    c. Grievance Mediation
Sometimes the person best suited to design a revised dispute resolution procedure is someone who is experienced in that procedure and dissatisfied with its inadequacies. That was the case with Stephen Goldberg, who, by 1979, had been serving as an arbitrator in the coal industry for more than five years. Arbitration was the agreed-upon procedure for resolving those disputes of contract interpretation and application that the union and the employer could not resolve themselves, and Goldberg had arbitrated hundreds of such disputes. The following excerpt sets out the reasons for Goldberg’s dissatisfaction with this procedure and his proposal for a revised procedure.
    S. GOLDBERG, GETTING DISPUTES RESOLVED


    134-135, 141-142
Goldberg had become increasingly frustrated with both the volume and the type of cases he was being called on to decide. Many presented issues on which the contract was clear and the decision was obvious. In others the costs of arbitration to the company and the union exceeded the amount at stake, and no significant issue of contract interpretation was involved.…
High transaction costs were only part of the problem. Recurrence was common; essentially the same case would be arbitrated time and again. The overburdened system was often slow. As with any adjudicative system, outcomes were typically win-lose in nature, with little opportunity for joint gain. A substantial majority of the cases were lost by the union, adding to the miners’ dissatisfaction with arbitration. Enough cases were lost by employers that they, too, occasionally complained of arbitral incompetence. Finally, frequent arbitration had damaged the union-management relationship. The desire to prevail in arbitration sometimes led one side to make statements to the arbitrator that the other side regarded as unfair. Sometimes this led to retaliatory statements or charges. Even if it did not, the adversarial battling reduced the parties’ capacity to work together constructively.…
The procedure presented by Goldberg to the coal industry in June 1980 was [that] the parties would have the option of taking unresolved grievances to mediation rather than directly to arbitration.… The mediator would be an experienced and respected arbitrator who possessed mediation skills and, if feasible, mediation experience. His primary effort would be to help the parties settle the grievance in a mutually satisfactory fashion. In doing so, he would encourage the parties to consider not only the contract but also their respective interests. If no settlement appeared possible, the mediator would provide the parties with an oral opinion concerning the likely outcome at arbitration. If the parties still could not resolve the grievance, they would be free to arbitrate. The mediator could not serve as arbitrator, and nothing said or done during mediation, by the parties or the mediator, could be used at arbitration.
We had high expectations for the success of the procedure. We hoped that the mediator would engage the parties in interests-based negotiation and that these negotiations would typically result in agreements satisfactory to both sides. We expected recurrence of disputes to decrease and transaction costs to drop. We also hoped that experience with interests-based mediation would teach the parties how to use an interests-based approach in their day-to-day interactions and that, as a result, they would settle a higher proportion of disputes through direct negotiations, without strikes, arbitration, or even mediation. Indeed, it was even possible that a collaborative approach to dispute resolution might make the parties’ overall relationship less adversarial and more cooperative.
    Questions
8.29    Goldberg proposed to have the neutral be an experienced arbitrator, rather than an experienced mediator. He also proposed that the neutral provide an advisory opinion regarding the likely outcome at arbitration if no settlement were reached. Both these provisions appear likely to encourage the parties to focus on their rights rather than their interests, contrary to Goldberg’s goal of encouraging interest-based negotiation. Is there any justification for these provisions?
8.30    Apart from the parties’ unfamiliarity with mediation, were there any risks to the grievance mediation procedure that might discourage the parties from adopting it?
    d. Mass Litigation
Among the most difficult challenges facing a dispute resolution process designer is dealing with mass litigation of personal injury, employment, securities fraud, or other claims. The number of claimants may be in the thousands, the amounts at stake in the billions, and the very existence of the defendant corporation may turn on the outcome of the litigation.
Because the costs of taking thousands of cases to trial—one at a time or all together—would be huge, the focus in most mass litigation is that of finding a mutually acceptable settlement. In seeking to do so, courts and counsel have typically used one or more ADR procedures (see Susskind and Crump, 2009). In the excerpt that follows, Deborah Hensler points out the challenges facing the designer of such procedures.
    D. HENSLER, A GLASS HALF FULL, A GLASS HALF EMPTY: THE USE OF ALTERNATIVE DISPUTE RESOLUTION PROCEDURES IN MASS PERSONAL INJURY LITIGATION

    73 Tex. L. Rev. 1587, 1602-1606 (1994)
The most immediate and obvious challenge that mass personal injury litigation poses for the courts stems from sheer numbers: Traditional civil procedure assumes a dispute between one or a few plaintiffs against one or a few defendants, and court budget and management structure assume a more or less steady flow of cases into and out of the court. Confronted with hundreds of thousands of cases against one or a small number of defendants within a short time, judges and court administrators have had to adapt conventional rules and practices for pleadings, discovery, and motion practice.
But pretrial processing of large numbers of cases has not been the greatest or most significant challenge facing the courts. The key issue is dispute resolution: how to resolve the cases equitably and efficiently. Among the many features of mass personal injury litigation that challenge courts’ ability to fashion equitable and efficient dispute resolution procedures, five stand out:
 
    1. Uncertainty About the Composition and Size of the Claimant Population.—Except in instances of mass catastrophes, plaintiff attorneys need to establish that a product is injurious in order to initiate mass personal injury litigation. They usually do so by successfully trying individual cases to verdict.…
             When mass personal injury torts involve latent injuries, even if defendants have good information about the number of products distributed, there is considerable uncertainty at the beginning of the litigation about how many claimants have actually been injured. Moreover, because of the scientific uncertainty that characterizes much mass personal injury litigation, the distribution of injuries, by severity, among those who are currently injured is difficult to assess. The number of claimants who will discover in the future that they have been injured and what the distribution of their injuries, by severity, will be are also indeterminable.…
    2. Unusual Risk Profile of Litigation.—The uncertainty about the size and composition of the injured population means that defendant companies face uncertain and potentially enormous—perhaps insupportable—financial risks: in common parlance, a “bet the company” situation. The only way for defendants to eliminate uncertainty and limit their exposure is to negotiate a resolution for the entire population of claims—both those that have already been filed and those that might be filed in the future. As a consequence, corporate defendants have increasingly sought global settlements to resolve all current and future cases.…
    3. Potential for Conflicts of Interest.— … Claimants with strong evidence of causation and severe injuries are likely to benefit from highly individualized dispute resolution processes that permit them to present that evidence and demonstrate their injuries to triers of fact and that preserve compensation resources for claimants like them. Conversely, claimants with weaker causation evidence or minor injuries are likely to benefit from dispute resolution processes that set easy-to-satisfy eligibility limits and apportion compensation resources across a broadly defined population. Plaintiffs’ firms that represent the former type of claimants may have an interest in extended case-by-case litigation, which is expensive but yields large rewards for them and their clients. Plaintiffs’ firms that represent the latter type of claimants may have an interest in early aggregation of claims and administrative claims resolution procedures. As a result, plaintiffs’ attorneys representing the former claimants may have interests adverse to the attorneys for the latter claimants in a single mass tort case. Moreover, attorneys or firms attempting to represent a broad range of claimants in a single mass tort case may have clients whose interest[s] conflict.
    4. The Futures Problem.—Designers of dispute resolution mechanisms for mass personal injury litigation face an additional challenge: what to do about potential claimants who have not yet manifested an injury. Defendants want to settle these, as well as current claims; indeed, their price for settling the current claims may well be an agreement limiting all future claims. But, civil procedure does not easily accommodate the notion of someday claimant[s] whose fate must be negotiated today.…
    5. Equitable Allocation of Compensation Funds.—Finally, mass personal injury litigation brings into sharp focus the questions of distributive justice that pervade the civil legal system. In ordinary, case-at-a-time litigation, similarly situated plaintiffs may receive vastly different amounts of compensation because of differences in state law, local rules, judicial practices, attorney investment and competence, defendant resources, and the plaintiffs’ personal characteristics. Legal actors simultaneously recognize and shut their eyes to these differences. Once litigation is defined as a mass tort, ignoring the question of equitable distribution becomes more difficult. When personal injury claims are aggregated and resolved in large groups or in totality, someone—be it the lawyers, judge, or trustees of a claims facility—must decide how to allocate compensation funds among the claimants covered by that settlement. Should all eligible claimants receive the same amount?…
             As a result of these factors and the huge scale of the litigation, designers of mechanisms for resolving mass personal injury litigation face a difficult trade-off between efficiency, on one hand, and equity and due process, on the other. Resolving claims early enough so that injured parties can benefit from the compensation they receive, and cheaply enough so that the compensation funds are not substantially drained by legal fees and other transaction costs, may require a substitute for the individualized case-at-a-time processing that is the hallmark—in theory, if not in practice—of civil procedure.…
 
The last of the challenges described by Hensler—assuring an equitable distribution of compensation funds—was recently (and quite publicly) faced by Kenneth Feinberg, the Administrator of the 9/11 Fund, designed by Congress to compensate the victims of the 9/11 terrorist attacks. In the excerpt that follows, Feinberg summarizes the compensation formula adopted by Congress.
    K. FEINBERG, WHAT IS LIFE WORTH?: THE UNPRECEDENTED
EFFORT TO COMPENSATE THE VICTIMS OF 9/11

    21, 34-37
The statute was deceptively simple. It stated that any eligible 9/11 families and victims who voluntarily decided to forgo litigation against the airlines, the World Trade Center, and others could apply to a special fund to receive compensation. And they would not have to prove airline liability to receive such compensation. Speed and efficiency would replace finger pointing in the courtroom. Those eligible were offered a unique statutory choice: sue in court or participate in the fund, one or the other. Individual victims and family members could choose the swifter, more certain route of applying to the fund or could file a lawsuit of uncertain merit and litigate for years in the hope of winning a pot of gold in the litigation lottery.…
The new law established a vague three-part formula for computing individual awards.
First, the economic loss suffered by the death or physical injury of a 9/11 victim would be calculated. A concept well grounded in the law, this meant that the economic circumstances of each 9/11 victim would drive compensation paid to that victim’s family.…
Second, the statute required calculation of noneconomic loss, the pain and suffering of the 9/11 victim and the resulting emotional distress inflicted on surviving family members. Again, this concept was well grounded in the law of torts.…
Some members of Congress … were determined to put a lid on the government’s obligation to compensate 9/11 victims and their families. Consequently a third requirement was added, mandating that all collateral sources of income available to a claimant—life insurance, pension payment, workers’ compensation, social security death and disability payments, public victim assistance, any one-time death benefit paid to surviving families by the victim’s employer—be deducted from any 9/11 award.…
Congress did not stop with this three-part formula. Acknowledging that the statute had been written hastily, without the luxury of Senate and House hearings to consider the consequences and implications of the new program, it decided to insert a safety valve.… This was where the special master came in as a “compensation czar.” He would oversee the program and exercise broad discretion in individual cases to make sure that justice was done—and unanticipated consequences were avoided.…
    Question
8.31    Congress’ motives in establishing the 9/11 Fund were (1) to protect the airlines from the potentially enormous financial impact of hundreds, if not thousands, of damage claims, and (2) to demonstrate compassion for and national solidarity with the victims and their families. At the same time, Congress sought, in the design of the 9/11 Fund, to respect the legal principle that the victims of tortious or other wrongful conduct should receive compensation based upon the loss that they sustained as a result of that conduct.
One consequence of Congress’ including this principle in the 9/11 Fund’s formula for victim compensation was that Fund officials had to devote enormous amounts of time attempting to calculate each victim’s losses. (How long would a 9/11 victim have lived but for the terrorist attacks? Should normal life expectancy calculations be used if the victim had recently been diagnosed with breast cancer? How much would the victim have earned during the remainder of his working life? If he were a stockbroker who had received a substantial bonus in 2000, but not in 1999, could he anticipate such a bonus in 2001? How about 2002, etc.?)
A further consequence of basing recoveries upon anticipated future earnings was that it created a profound sense of unfairness among the families of those victims whose anticipated future earnings were substantially less than those of other victims. According to Feinberg:
     As I met with the 9/11 families at town hall meetings, they were faced with the raw truth that each claimant would receive a different award depending on the economic wherewithal of the victim. Many reacted with resentment, anger, and disbelief. Widows of firefighters and military men could not understand why they would receive less from the fund than the stockbrokers’ widows (Feinberg, 71).
If you had been a congressional staff member after September 11, 2001, and had anticipated these problems, would you have suggested a different approach to the goals Congress sought to achieve by establishing the 9/11 Fund? What would that approach have been?
E. DESIGNING A DISPUTE RESOLUTION SYSTEM: DISPUTE SYSTEMS DESIGN
The materials in this section discuss the tasks involved in designing a dispute resolution system for parties who have an ongoing relationship. Ury, Brett, and Goldberg describe effective dispute systems design (DSD) in that context, as well as the need to involve the parties in designing, implementing, and evaluating agreed-upon changes. This is followed by an excerpt from Costantino and Merchant (1996) suggesting that a wise designer may think big, but will always start small with a pilot program designed to test and improve the new dispute systems design before putting it fully into operation. We then turn to the pitfalls involved in DSD, as well as some rules of thumb suggested by Carrie Menkel-Meadow (2009) for avoiding those pitfalls.
    S. GOLDBERG, J. BRETT, AND W. URY, DESIGNING AN
EFFECTIVE DISPUTE RESOLUTION SYSTEM

    Adapted from Donovan Leisure Newton and Irvine ADR Practice Book 38-47 (J. Wilkinson ed. 1991 Supp.)
In 1987, IBM and Fujitsu, in settling a number of disputes arising out of IBM’s charge that Fujitsu had improperly used IBM software, agreed to set up a technical facility under the direction of a neutral expert. In that facility, Fujitsu could examine certain categories of IBM software and choose those it wished to use. IBM was entitled to compensation for any software used by Fujitsu. Disputes about appropriate use were to be resolved by the neutral expert; disputes about compensation were to be resolved by arbitration prior to Fujitsu’s use of the software in question.
In 1986, two oil companies that were about to engage in a joint venture agreed that all disputes arising out of the joint venture would be submitted to a partnership committee. Disputes not resolved by the partnership committee were to be referred to two senior executives, one from each company, both uninvolved in the joint venture. The executives’ task was to study the problem and, in consultation with their companies, negotiate a settlement. If they were unsuccessful, the dispute was to be sent to final and binding arbitration.
Why did the corporations in those two examples set up elaborate dispute resolution systems? Why didn’t Fujitsu and IBM simply agree on a monetary settlement of their disputes? Why didn’t the two oil companies simply provide that any dispute between them would be resolved by arbitration?
The answer is clear. More and more companies are realizing that if they are involved in a long-term relationship—buyer-seller, client-service provider, joint venture or market leader-follower (like IBM and Fujitsu)—disputes between them are inevitable. It is not enough to settle one of those disputes, as IBM and Fujitsu might have done, because more are likely to arise. It is not enough to agree on a single dispute resolution procedure, as the oil companies might have done, because a procedure that is satisfactory for one dispute may not be satisfactory for all disputes, and a procedure that is satisfactory at one stage of a dispute may not be satisfactory at another stage of the same dispute.
The task for parties who can reasonably anticipate a stream of disputes between them is to go beyond settling those disputes one at a time and to go beyond selecting one procedure to resolve all disputes. Their goal should be to design a comprehensive and effective dispute resolution system.
Our basic approach to dispute resolution recognizes that in seeking to resolve a dispute parties may focus on interests, rights, or power. An interests-based approach is better than a rights-based or power-based approach because it tends to produce higher satisfaction with outcomes, better relationships, and less recurrence of disputes. The transaction costs of resolving disputes through an interests-based procedure are also less than with a rights-based or power-based procedure.
Despite the general advantages of resolving disputes by procedures that focus on the parties’ interests, resolving all disputes in this fashion is not possible. In some disputes, though fewer than often supposed, interests are so opposed that agreement is not possible. In others, the parties’ perceptions of who is right or more powerful are so different that they cannot establish a range within which to negotiate a resolution of their competing interests. A procedure may be needed to clarify their rights before an interests-based resolution can succeed. The third-party evaluation in the summary jury trial and early neutral evaluation, as well as that sometimes provided by the neutral in a minitrial, are procedures by which rights information is provided as a precursor to an interests-based negotiation.… The task of those designing a dispute resolution system, typically the parties’ attorneys, is not to eliminate rights and power procedures but to limit their use to those situations in which they are necessary. It is also to provide low-cost ways to determine rights or power for those disputes that cannot be resolved by focusing on interests alone. Arbitration, for example, is a lower-cost procedure than court for resolving rights disputes.
DIAGNOSIS
Dispute systems design is used in two quite different situations. Parties who are about to enter into a relationship, such as the oil companies’ joint venture described earlier, will focus on designing an effective system before disputes arise. More often, however, it is not until the existing system becomes distressed, with many disputes being resolved by rights or power battles, that the parties realize that it is in their joint interest to develop a more effective system.
In the latter situation, the designers must begin by diagnosing the existing situation. What kinds of disputes occur, with whom, what dispute resolution procedures are being used, and why? Diagnosis is essential, because changes are unlikely to be successful unless they respond to the needs that have caused the existing system to become distressed.
DESIGN: SIX PRINCIPLES
The six basic principles of dispute systems design are:
 
    1. Prevention
    2. Put the focus on interests
    3. Build in “loop-backs” to negotiation
    4. Provide low-cost rights and power backups
    5. Arrange procedures in a low-to-high cost sequence
    6. Provide the necessary motivation, skills, resources, and environment.
 
PRINCIPLE 1: PREVENTION
When one party to a relationship is considering action that will affect the other, it should at least notify, and ideally consult, the other before taking that action. (Notification refers simply to an announcement in advance of the intended action; consultation goes further and offers an opportunity to discuss the proposed action before it takes place.) Notification and consultation can prevent disputes that arise through sheer misunderstanding. They can also reduce the anger and kneejerk opposition that often result when decisions are made unilaterally. They also serve to identify points of difference that may be more easily resolved before action is taken than after.
Sophisticated parties seek not only to avoid disputes but also to learn from them. At some manufacturing companies, lawyers and managers regularly analyze consumer complaints to determine what changes in product design might reduce the likelihood of similar disputes in the future. Wise designers build into the system procedures for postdispute analysis and feedback.
Another important means of preventing disputes is to deal with the behavior that is producing disputes. This is the approach that the U.S. Navy and Marine Corps have adopted in designing a system to deal with sexual harassment disputes. A central element in that system is sensitizing people to recognize potentially objectionable conduct. To do so, the Navy and Marine corps adopted a simple but powerful metaphor: the stoplight. “Red” behavior is unacceptable; “yellow” is potentially so; “green” is appropriate and encouraged. Examples are given of each to provide guidance in deterring conduct that might be construed as sexual harassment.
PRINCIPLE 2: PUT THE FOCUS ON INTERESTS
Putting the focus on interests is the central tenet of dispute systems design. Effective dispute resolution systems make full use of procedures that can help disputing parties seek an interests-based solution.
In order to encourage the interests-based resolution of disputes, an increasing number of contract clauses explicitly provide for negotiation as the first step in resolving a dispute between competing businesses. These clauses typically designate who will participate in the negotiation, when it must begin and end, and what happens if it is unsuccessful. They often provide for a multistep procedure in which a dispute that is not successfully resolved at one step is then negotiated at a higher step by different negotiators.
Mediation is a valuable means to ensure that interests are thoroughly considered before a dispute turns into a lawsuit. According to former Motorola General Counsel Richard Weise, “Motorola has found mediation to be successful practically every time it’s been used.… If we can get them into mediation, we are confident that we can find a settlement. The difficulty is getting the other party to agree to mediate.”
To use another example, the Southwest Texas Methodist Hospital dispute system includes a mediation clause as a condition of admission. When patients sign into the hospital, they agree to mediate any disputes with the hospital. Should a dispute arise, the agreement offers a face-saving way for both hospital and patient to enter into interests-based dispute resolution.
Brown & Root, a nationwide construction and engineering firm, has established a system for employee disputes that provides multiple opportunities for mediation. To make the process easily accessible, Brown & Root trained employees in interests-based mediation skills and made them available to mediate disputes between other employees and supervisors. While they have no authority over either, they know how to keep negotiations focused on interests. Mediation is also available from “advisors” who serve as ombudsmen for Brown & Root, as well as from many managers who have been trained in mediation skills. The dispute system also provides for mediation by outside neutrals selected through the American Arbitration Association.
PRINCIPLE 3: BUILD IN “LOOP-BACKS” TO NEGOTIATION
Sometimes interests-based negotiations fail because the parties’ perceptions of who is right or who is more powerful are so different that, when interests clash, they cannot establish a range within which to negotiate. At the same time, resort to a full-blown rights or power contest would be costly, not only in financial terms but also in relational terms. Thus, the wise designer will build into the system procedures for providing the parties with information about who would prevail in the event of a contest, without the necessity of their actually engaging in such a contest. Because such procedures are designed to encourage the parties to return to negotiation, they are called loop-back procedures.
There are a number of “loop-back” procedures that provide information about rights and so encourage successful negotiation. Among such procedures are the minitrial and the summary jury trial. In the former, information about the likely outcome of a court battle is provided by a neutral advisor; in the latter, that information is provided by a mock jury. The key element of all these procedures is that by providing the parties with credible and neutral information about their rights, and so reducing uncertainty about the outcome of a rights contest, they discourage resort to such a contest and encourage a return to interests-based negotiation.
Another device for encouraging parties to turn back from a rights or power contest to negotiation is the cooling-off period, a specified time during which the disputants refrain from a rights or power contest. For example, some contracts provide that if the contractually mandated procedures for resolving disputes are unsuccessful, no party may commence litigation for a fixed time period. The hope—and sometimes the contractual requirement—is that during this period renewed efforts at a negotiated settlement will occur.
The claims resolution facilities that have been established in mass tort situations provide an interesting example of a “loop-back.” When A. H. Robins, the manufacturer of the Dalkon Shield contraceptive device, sought bankruptcy protection in 1985, it asked the court to create a “closed fund” from which all present and future claimants would receive payments. The judge hired an expert to determine Robins’ probable liability, and to develop a mechanism—the claims facility—for disbursing the monies reserved to cover that liability.
The expert and his team established an extensive data base including the 9,000 claims against Robins that had been resolved prior to 1985, and a sampling of the 300,000 cases that were filed subsequently in response to the court’s advertising for claims. They developed full medical records for each case in the sample, as well as payment data for settled cases. Using the data from the settled cases, the team developed statistical weights that linked type and severity of medical condition with amount of payment. They then applied these weights to the unsettled cases and estimated Robins’ total liability.
The analysis by the claims facility established a schedule of payments for various medical conditions potentially stemming from use of the Dalkon Shield. The claimant is offered statistical information about what he or she would likely receive in a court proceeding. This information can be used to help the parties “loop-back” to negotiations which take into account the unique particulars of the claim.
Experience with the Dalkon Shield and other claims facilities has demonstrated that such a facility needs to provide more than loop-back information about average outcomes to facilitate the resolution of claims. Claimants’ willingness to accept facility-generated awards depends on whether or not they feel their circumstances have been considered. Thus, loop-back information is best accompanied by a procedure like mediation that focuses on the interests of the claimant in receiving as much compensation as possible and the interests of the claims facility in equitably distributing its limited assets.
PRINCIPLE 4: PROVIDE LOW-COST RIGHTS AND POWER BACKUPS
In some disputes interests are so opposed that agreement is not possible. Still, resort to a full-blown court battle would have damaging financial and relational consequences. Thus, an effective dispute resolution system will contain procedures for final and binding resolution of disputes through low-cost alternatives to litigation. Among these procedures are conventional arbitration, expedited arbitration, final-offer arbitration and med-arb.
A low-cost, rights-based dispute resolution system grew out of negotiations in the summer and fall of 1990 between creditors of Drexel, Burnham, Lambert (then in bankruptcy); securities fraud claimants against Drexel, whose claims totaled over $25 billion; and the U.S. Securities and Exchange Commission (SEC). The outcome of those negotiations was an agreement to divide Drexel’s assets into two parts. One part would go to creditors, and the other part, which ultimately totaled $228 million, would go to securities fraud claimants.
There was also a provision for $15 million to go to the securities fraud claimants to defray the expenses of allocating their portion of the settlement among them. Any unused portion of the $15 million was to be divided among the securities fraud claimants. These claimants, then, had a strong interest in an allocation process that would be fair, inexpensive, and speedy.
Allocating the available funds among the securities fraud claimants in a fair, inexpensive, and speedy manner presented a formidable challenge. There were over 200 claims, some of which were highly complex class claims, brought on behalf of hundreds of small investors; other claims were equally complex actions brought by banks, insurance companies, and other major corporations. Court proceedings, in which lawyers representing each claimant argued the merits of their claim, would likely have consumed a substantial portion of the claimant’s recoveries. A creative solution was needed, and with the prompting of the SEC, which selected two dispute systems designers to advise it, a low-cost rights-based dispute resolution system was designed.
This procedure, which was called the Subclass B Plan of Allocation, provided for the claimants to select a five-person Executive Committee from among the lawyers representing them. The SEC also appointed a representative to the Executive Committee—one of the dispute systems designers.
The Subclass B Plan of Allocation called for the Executive Committee to seek negotiated agreements with all claimants. In the event that negotiations were unsuccessful, the SEC representative was available to mediate. Any claims that could not be consensually resolved were to be assigned a value by the Executive Committee. The value of the unsettled claims as well as the value of those that were negotiated were to be presented to the district court for approval. The district court was authorized to submit unresolved claims to a special master for a recommended decision and then to the district court for final decision, or to proceed directly to a district court final decision.
In dispute systems design terms the Subclass B Plan of Allocation provided for negotiations (between the Executive Committee and claimants), mediation (by the SEC representative), an advisory decision (by a special master), and a final and binding decision by the district court. At each step, the focus was on rights (the legal merits of the claim).
While the system developed to deal with the Drexel, Burnham, Lambert securities fraud claims was set up many years after the events giving rise to those claims, some low-cost rights-based systems achieve impressive results because they resolve disputes immediately. The need for high-speed dispute resolution has long been recognized in the construction industry, where many contractors work on the same project, and a dispute involving any of those contractors can interfere with the ability of others to continue working.
One means of providing high-speed dispute resolution is the dispute review board.* Such a board is typically composed of neutral industry experts, jointly selected by the owner(s) and the general contractor at the beginning of a construction project. The dispute review board meets periodically with the parties to preempt disputes and to promptly evaluate disputes if they occur. The board produces written recommendations, which are based on relevant contract provisions, applicable laws and regulations, and the facts of the dispute. While the recommendations of the board are intended to carry great weight for both the owner and the contractor, they are not binding on either party. They are, however, typically admissible as evidence in any subsequent dispute resolution proceeding.
PRINCIPLE 5: ARRANGE PROCEDURES IN A LOW-TO-HIGH COST SEQUENCE
The first four design principles—prevention; put the focus on interests; build in loop-backs to negotiation; provide low-cost rights and power back-ups—suggest a fifth. Create a sequence of procedures that is based on these principles. The following is a menu of procedures to draw on in designing such a sequence:
 
Prevention Procedures
    Notification and Consultation
    Post-Dispute Analysis and Feedback
Interests-Based Procedures
    Negotiation
    Mediation
Loop-Back Procedures
    Advisory Arbitration
    Mini-Trial
    Summary Jury Trial
    Cooling-Off Period
Low-Cost Back-Up Procedures
    Conventional Arbitration
    Expedited Arbitration
    Med-Arb
    Final Offer Arbitration
 
In creating a sequence for resolving disputes that develop despite the use of prevention procedures, the designers might begin with interests-based negotiation, followed by interests-based mediation. A minitrial might be an optional step for significant disputes, and a cooling-off period required for all disputes. One of the low-cost rights procedures might be the final step, except for those disputes for which both parties agree they need a court precedent.
The Federal Deposit Insurance Corporation uses a negotiation-mediation-arbitration ladder in its system for resolving disputes involving controlled entities such as receiverships. Dispute resolution coordinators in regional offices encourage their colleagues to negotiate the resolution of disputes. Disputes that are not resolved can be mediated at two different levels in the organization. Arbitration is reserved for the few disputes that are not resolved. In 1992 and 1993 only two of the more than 300 cases processed through its in-house system went to arbitration.
The state of Florida recently directed its 11 regional planning councils to develop a system for resolving growth management and planning disputes among local governments, regional agencies, and private interests. The regions agreed to a system consisting of four optional steps to be taken prior to commencing litigation: 1) situational assessment by the regional planning council or another neutral; 2) settlement meetings; 3) mediation; and 4) advisory decision-making. The intent is to use the system like a ladder, resolving as many disputes as possible through situation assessments and settlement meetings. The steps are not mandatory, however, and may be used in any sequence that appears to be appropriate for the dispute.
In adding steps to an existing dispute resolution system, it is important to think about the possible impact of the new procedures on those already used. Adding a procedure may lead disputants to treat earlier steps as pro forma. The attractiveness and accessibility of mediation may lead disputants to negotiate less before calling in a mediator. A sequence of procedures, each only slightly more costly than the previous one, may have the paradoxical effect of encouraging use of higher cost procedures. The best means to guard against this is to space procedures sufficiently far apart that increased transaction costs are noticeable.
PRINCIPLE 6: PROVIDE DISPUTANTS WITH THE NECESSARY MOTIVATION, SKILLS, AND RESOURCES
A final principle cuts across all others. Providing appropriate procedures is important, but insufficient if the parties lack the motivation, skills, and resources to use those procedures effectively.…
One problem of motivation that must be dealt with by designers seeking to encourage the use of interests-based procedures by parties who previously relied primarily on rights-based procedures such as litigation is that the change will undoubtedly encounter resistance. The resistance is likely to come from three, sometimes overlapping, sources: those who believe rights-based procedures are “better” for the organization; those, typically attorneys, whose role is threatened because their legal knowledge and skills are less called for in interests-based procedures; and those who believe they have been “winning” with rights-based procedures. If not dealt with, this resistance can subtly but effectively discourage the use of the new interests-based procedures.
In dealing with this opposition, the designers can make a variety of arguments. For those who believe that rights-based procedures are “better” for the corporation or that they have been “winning” with rights-based procedures, the designers can point to the costs of rights-based procedures: high legal fees, more recurrence of disputes, and strained, often destroyed, relationships. For example, the general counsel of a corporation that is in frequent litigation with its distributors, and wins most of the lawsuits, should be able to recognize that “winning” lawsuits is not really “better” for the corporation than is resolving disputes with its distributors by reconciling the interests of each.
Those attorneys who oppose the introduction of interests-based procedures because they view their roles or income to be threatened by the adoption of such procedures can sometimes be shown how they can play a legal role in some interests-based procedures. For example, much of the popularity of the minitrial among lawyers is due to the fact that lawyers are given the opportunity to utilize their trial and advocacy skills during a minitrial. It is true, however, that sometimes a new procedure will diminish the role of some individuals who were important in prior procedures, and no equivalent role can be designed for them in the new procedure. In such cases, those advocating the new procedures must be prepared for opposition and try to insure that it does not undermine the motivation of others to adopt and utilize the new procedures.
Even the most carefully designed dispute resolution system may fail in an environment that is hostile to its goals. The greatest challenge to the Navy and Marine Corps dispute system for sexual harassment is a culture that did not find objectionable incidents such as those that occurred at the 1991 Tailhook convention. Recognizing this, the Navy and Marine Corps have built their program on one of their core values, individual accountability, and have adopted the slogan “You are individually accountable. Do not ignore sexual harassment.” They have also taken aggressive action to publicize the program and educate personnel. Early retirement of officers involved in or responsible for the Tailhook incident has demonstrated the commitment to change at the highest level. It is thus possible that the environment exists for the prevention and successful resolution of sexual harassment claims.
Motorola’s first step in introducing systems design into its corporate law department was to frame the program in terms consistent with Motorola’s strategy of “cycle-time reduction.” Anticipating resistance to ADR from attorneys who were litigators, the design team stated the program’s goal as reducing the “cycle-time” for the resolution of disputes by reducing dependence on litigation. The second step was to have Motorola’s CEO sign the CPR Institute for Dispute Resolution ADR pledge [see Chapter 6] and sell the idea of the pledge to the attorneys in the law department. Richard Weise, Motorola’s then General Counsel, says of the pledge, “Read it. It does not say that you or your client are sissies. It acknowledges that you are practical cycle-time reducers, who can be approached without worrying that the other guy is giving signs of weakness.” By tying its dispute resolution system to the corporate environment, Motorola is maximizing its potential for success.
As a practical matter, it is rare that disputing parties, even those with a distressed dispute resolution system, will agree to a wholesale redesign of that system. Most systems design efforts involve the application of one or two systems design principles. For example, the National Institute for Dispute Resolution (NIDR) sought to encourage the interests-based resolution of environmental disputes by providing assistance in the development of a critical resource—state offices of mediation (Drake, 1989). Similarly, Motorola, Inc. focused on providing motivation, skills, and resources to encourage its lawyers and managers to rely more on interests-based mediation for the resolution of intercorporate disputes (Weise, 1989).
Some designers, however, have had the opportunity to develop a complete dispute resolution system. One such system was designed for a hospital (Slaikeu, 1989), and another for a divorcing couple (Kelly, 1989).

Designing a dispute resolution system, particularly when substantial changes are to be made in an existing system, is far more than a technical task. For no matter how well designed the system, it is unlikely to succeed without the active support of the parties involved. In the following excerpt from Getting Disputes Resolved, the authors focus on involving the parties, implementing agreed-upon changes, and evaluating whether the system is working as intended.
    W. URY, J. BRETT, AND S. GOLDBERG, GETTING DISPUTES RESOLVED

    69-70, 74-75, 78-79, 80-81 (1988)
INVOLVING THE PARTIES IN DIAGNOSIS AND DESIGN
To gather information and support from all parties, the designer should involve them from the outset in the process of diagnosis and design. If the parties are not involved in the process, they are less likely to approve the product, no matter how good it is from an objective point of view.
Several different approaches are available for involving the parties in diagnosis and design. [Among the most promising is] establishing a design committee.…
ESTABLISHING A DESIGN COMMITTEE
After identifying all relevant parties, the designer may invite them to select representatives for a committee to help diagnose and design the system. The design committee often serves as a liaison between the designer and the parties. One designer told us:
     We use people who represent different interest groups to help us design a process, give us feedback, keep us on track, and provide a bridge between the designer and the disputing parties. The design committee negotiates out the procedure and then it’s not the designer who sells it, it’s this group that sells it. If somebody disagrees, a committee member from their side can say, “Well, wait a minute, this is why we did it this way.” This process creates greater ownership of the process and a higher commitment to joint problem-solving.
As another designer put it, each member of the design committee serves as a “quasi mediator” between the constituency she represents and the other side. Each actively consults with her constituency to ensure that agreed-upon procedural changes will have the support of the eventual users.
ENGAGING IN SHUTTLE MEDIATION
When hostility and distrust between the parties threaten to render joint sessions unproductive, shuttle mediation may succeed in engaging the parties. In this process, the designer meets with the parties separately, moving back and forth between them, trying out ideas about changes in the dispute resolution system until either an agreement is reached or the level of hostility diminishes sufficiently that joint meetings can be held.…
    Dealing with Opposition
Even if all parties are engaged in the change process, some individuals or groups may actively oppose the new procedures. Some may perceive threats to their roles … in the existing dispute system.… Labor arbitrators may oppose grievance mediation [see p. 478] because it may reduce the number of grievances going to arbitration. Lawyers may oppose court-sponsored arbitration [or mediation] procedures that may result in fewer trials. Sometimes disguised, sometimes overt, the fear of losing work can be powerful. The most effective approach when dealing with this kind of fear is to show opponents that they can play a role in the new procedure. Lawyers have been attracted to the mini-trial [see p. 430] because in that procedure they perform their traditional role of presenting evidence and argument to a decision-maker. Similarly, we have pointed out to worried labor arbitrators that their knowledge and experience of industrial relations and the interpretation of collective bargaining contracts make them well suited to serve as mediators in a grievance mediation procedure. [Those lawyers with an interest in settlement would also appear well suited to serve as mediators in law or contract disputes.] …
PUTTING THE CHANGES INTO PLACE
It is a long way from the drawing board to the construction site. New interests are inevitably uncovered as parties who signed off on new procedures nevertheless resist using them.… Putting the changes into place involves [primarily] two tasks: motivating the parties to use the new procedures and helping them develop the skills to do so.
MOTIVATING THE DISPUTANTS TO USE NEW PROCEDURES
Much of the work of diagnosis and design consists of making new procedures attractive to disputants. Even if the procedures are appealing on paper, disputants may be reluctant to use them. The designer may be able to overcome this reluctance in several ways: by demonstrating the procedures, using leaders as examples, using peers as proponents, setting goals, providing incentives, and publicizing early successes.…
    Training and Coaching Disputants
One of the designer’s most important implementation tasks is helping the disputants acquire the skills to use the new procedures effectively. Since new procedures will most often be interests-based, this typically means training and coaching in negotiation and mediation skills.… Even some parties who seem personally unsuited for interests-based negotiation may benefit from training. Consider the story of “Heavy” told by one designer:
     The first prison we worked in in New York was a big maximum security place, a couple of thousand men locked up. And one of the men on the design committee who later became a committee member was a guy named Heavy. I don’t remember what his first name was but they called him Heavy because he just sat there. I don’t know how smart Heavy was, he was just a moose of a guy who apparently had a very quick temper, which we saw a little bit of, and who also in his earlier days had been very quick with his fists. When we got this thing going, Heavy got the training. Sometime after it started, a grievance clerk said, “I can’t believe it. Yesterday Heavy got into an argument and I thought he was going to drop the sucker right in his tracks. Heavy just kept talking to him!” I don’t know how much of this you can attribute to the training, but the guy who was talking to us was attributing all of it to the fact that Heavy had learned that he didn’t have to drop people in their tracks, he could talk to them and get something out of that.
Coaching. Ideally, the designer will coach the disputants through their initial disputes. He will encourage each participant to prepare by identifying interests, creating options, and considering trade-offs. After the negotiations, the designer can debrief participants and give them feedback on their process skills.…
EVALUATION
The purpose of evaluation is to determine whether the changes are working as intended. Are the costs of disputing reduced? Are the benefits being realized? Are there unintended consequences? Evaluation helps the designer fine tune the changes.
Evaluation focuses on three questions:
 
    1. Does the new system work? Are transaction costs lower? Are parties more satisfied with outcomes? Has the quality of the relationship improved? Has recurrence of disputes been reduced?… The evaluator also looks for negative side effects of the intervention, both anticipated and unanticipated.
    2. What are the limits on the effectiveness of the changes? In other words, under what specific conditions will they work?
    3. Why do the changes work? What are the most important factors that make for success? It may be that the new system succeeds for wholly different reasons than those that the designer imagined. These surprises help the designer to revise his working theory and improve future efforts.
 
Who Should Evaluate? Evaluation should take place as the program proceeds. While the designer is familiar with the project and knows better than anyone else what he is trying to accomplish, he may be biased toward finding improvement. Hiring an outside evaluator will reduce the risk of bias. It may, however, increase costs substantially because the evaluator will have to duplicate much of the diagnosis done by the designer.
Whether the evaluation is directed by the designer or by an outsider, the parties should actively participate. They can best identify positive and negative consequences of the change. Eliciting their assistance will also promote their capacity for self-evaluation and help them spot problems early. If the parties learn to recognize when procedures are not working, they may be able to continue the process of improving the system themselves, eventually rendering the designer obsolete.

Catherine Costantino and Christine Merchant (1996) suggest that it is often wisest to begin using a newly designed dispute resolution system on a limited basis. They explain:
     Our preference and that of many other practitioners is the latter—to “think big and act small.” Limited testing or a pilot project approach helps to accomplish the following tasks:
 
    •  Determine the willingness of disputants to change dispute resolution methods.
    •  Make it safer for individuals with a stake in the old system to experiment with new behaviors and rewards.
    •  Test the suitability of the design, its fit with the organization and its members.
    •  Uncover previously unknown costs, expectations, attitudes, practices, or other restraints to any wide-scale ADR program initiatives.
 
Pilot testing, where ADR is introduced on a limited, experimental basis in particular programs, affords the design team, the organization’s leadership, and its participant stakeholders with the opportunity to test out the reliability of their information, their design, and their planning—with relatively low cost and low risk. The results of a pilot program illuminate how well ADR works (or does not work) in a particular conflict arena. Problems are uncovered in pilots, “bugs” can be worked out, people get motivated.
    1. Risks Involved in DSD: Ethical Concerns
In Getting Disputes Resolved, the authors summarized some of the risks of which the designer should be aware in developing a dispute resolution system:
     In introducing a mediation procedure, the designer should be sensitive to possible unintended consequences. First, will some group, particularly susceptible to having its rights violated, likely forfeit or lose rights? For example, a corporation operating a publicly subsidized apartment building for low-income people might favor a mediation procedure to resolve tenant complaints. Such a procedure, however, could resolve complaints differently from the way they would be resolved in court. For instance, if a tenant complains about rats in her apartment, mediation might result in the landlord setting rat traps rather than engaging in the full-scale extermination program that a court would require under the city housing code. Despite this risk of forfeited rights, [perhaps] a mediation procedure should be made available to tenants because of its generally lower transaction costs (a matter of some concern to low-income tenants), potentially more satisfactory outcomes, and lower risk of straining the ongoing landlord-tenant relationship. In order to minimize the risk of an unknowing forfeiture of rights by tenants, the designer might include provisions for housing code education and legal counseling for tenants.
          A second unintended consequence is that the procedure may deter or encourage change in the distribution of power. For example, introducing a mediation program in a non-union plant may, by defusing some disputes, hinder efforts to unionize the plant. Designers considering new procedures thus should be sensitive to their impact on legal rights and the balance of power. They may want to alert the parties to such consequences and decide whether to support the change.
 
Carrie Menkel-Meadow (2009) suggests that when a new system is being designed at the request of one of the parties, without the involvement of the other, such as when management proposes to install a new dispute resolution system without the involvement of the employees or their union, the harmful outcomes referred to by Ury, Brett, and Goldberg as “unintended consequences” may not be unintended at all. Rather, according to Menkel-Meadow, these consequences may be the goal of the party seeking a new system. (See also Cohen, 2009; Bingham, et al., 2009.)
Menkel-Meadow, however, opposes the development of a code of ethics for dispute systems designers at this time, concluding that the “contexts, locations, and types of dispute design are … too varied to permit the generation of usable specific deductive ethical principles.” She proffers the following rules of thumb for the well-meaning systems designer:
 
    1. Do no harm—do not make the parties worse off than they were before you were hired. Don’t make waste (cost and expenses without benefits).
    2. Do not become a “tool” of a client or organization or government that wants to use process design to achieve inappropriate or illegitimate ends (deterring rightful complaints, manipulating workers or customers, “cooling” out or ignoring claims).
    3. Be sure that the end users of any disputes system have had input into the design. (This suggests full participation and bottom-up sensitivity, rather than control by “top-down” officials of organizations, institutions and governments.)
    4. Attempt to ensure that any process you design can actually accomplish what it was designed to do. Take some responsibility for implementation and evaluation.
    5. Know what participants’ legal rights are (and what they might be giving up or waiving to participate in a particular system).
    6. Be sure, as much as you can, that a system of dispute resolution does not systematically discriminate against or harm particular individuals.
    7. Be prepared and be competent. Learn about particular organizations, cultures, groups, and histories before embarking on design project.
    8. Consider whether processes should include multiple choices, menus, gateways or tiers. One size does not fit all, even within the same organization, nation-state, and culture. Individuals will have different preferences even within affinity or other groups.
    9. Ensure than any process designed can be adequately explained to and understood by its users.
  10. Suggest that any system designed should be evaluated and revised as conditions change.
 
    Questions
8.32    Consolidated Printing and Publishing Co. (CPP) is the largest integrated printing and publishing company in the United States, with book, magazine, telephone directory, and catalog divisions. CPP’s gross income for the last fiscal year was $1.7 billion. National Computers is a major manufacturer of computers and software for the printing industry. National’s gross income for the last fiscal year was $10.1 billion.
Early in 2011, CPP’s catalog division entered into a joint venture with National Computers to begin marketing a new process for producing catalogs that was intended to dramatically decrease the time and costs of designing and producing catalogs. CPP’s plan was to place personal computers with graphic capabilities with each catalog customer. CPP thought that National’s newest graphic arts software was sufficiently user friendly that with minimal training, customers could take over much of the preliminary design and layout of their own catalogs, then communicate directly with CPP graphic arts personnel via a computer and voice hookup to make refinements, thereby eliminating several design steps.
CPP anticipated that the new technology would free graphic arts personnel from routine catalog layout and allow them to service many more customers. The new technology would also reduce the time involved in catalog production, thus allowing CPP customers to have later submission deadlines than with traditional catalog printing methods. As a result, CPP customers could have their most current products shown in their catalogs and could modify those catalogs at the last minute to reflect any changes in materials, prices, etc.
National’s role in the venture was to provide computers, software, and the service support for each. This would include installation of the computers and training the customers to use the graphic arts software. CPP’s role was to market the idea and then provide customer support throughout the catalog design and layout process.
Customer response to the new system was strong. Within 60 days of introducing the new system, CPP and National had one-year contracts with five moderate to large customers for their catalogs: F. F. Dean (camping equipment), Baggs (women’s clothing), Williams-Mendecino (cooking supplies), KidsKraft (toys), and Trigano (sportswear).
While Baggs and Trigano, whose catalog design departments were already using computers, adapted easily to the new system, the other customers had problems from the very beginning. Not only did their designers have difficulty laying out their catalogs, but they were also plagued by apparent computer malfunctions. As a result, they turned for assistance to National’s training staff, with whom they had previously worked and, with somewhat less frequency, to CPP’s graphic design personnel.
National’s training personnel were hard pressed to keep up with subsequent training commitments and had made no provision for follow-up at sites of customers already trained. National’s service personnel made a number of repair calls, then concluded that the problems were not with the hardware or the software, but with the customers’ designers, whose inability to use the computers as they had been trained led them to decide that the computers were malfunctioning. National, as a result, began billing these customers for extraordinary support. When customers complained to National’s director of customer support, they were advised to review their contracts, none of which provided for ongoing training. Customers who complained were also told that their complaints about the computers’ malfunctioning were without basis and that Baggs and Trigano, which had the same equipment, were having no problems.
CPP’s graphic arts personnel made a strenuous effort to respond to customers’ requests for on-line assistance with preliminary layout and use of the graphics program but were soon overwhelmed by their number. CPP, too, began billing customers for graphic art support of catalog layout that the customers’ layout staff was supposed to do on their own. When customers complained about the CPP billing, the director of CPP’s graphic arts department explained that the contract price was based on the assumption that initial page layout would be done by the customer on the computer. As a result, the contract provided less time with a graphic artist than conventional methods of catalog design. The customer’s failure to provide the initial page layouts had greatly increased the use of CPP’s graphic designers. The additional graphic design time was appropriately billed to the customer. The director added that the extra charges were company policy. Complaints taken to the head of the catalog division were met with the same response. The original sales representatives were sympathetic but explained that since Baggs and Trigano were having no unusual problems with the new system, CPP believed that the problems were attributable to the customers, not the system.
The upshot of these difficulties was that each of the three complaining customers returned to conventional catalog production, but at the cost of having their 2011 Christmas catalogs published well after their target dates and after publication of their competitors’ catalogs. Since two-thirds to three-quarters of catalog sales and profits are accounted for by Christmas sales, the losses to each of the three customers were great. Each notified CPP and National that it was canceling its contract with them and bringing suit to recover all amounts expended by it in setting up the new system, as well as for lost profits resulting from delayed catalog production. CPP and National, in turn, counterclaimed against the three companies for the amounts owing them under the contracts.
Information about the new system and Trigano’s and Baggs’ success with it spread quickly throughout the catalog sales industry. Unfortunately, news of the problems that F. F. Dean, KidsKraft, and Williams-Mendecino had with the software, and the subsequent lawsuits, also spread quickly. As a result, CPP’s sales representatives began encountering significant skepticism when introducing the new system to potential customers. In a meeting of CPP’s and National’s joint venture team to decide what to do about the flagging sales of the new system, it was decided to hire a dispute systems design consultant. The consultant was to work with National’s training and service personnel and CPP’s sales representatives and graphic designers to design a dispute resolution system for use by CPP/National and new customers.
Assume that you are a dispute systems designer and that you were contacted by the CPP/National joint venture team for this project. What advice would you give?
8.33    George Washington High School has a student population of 2,000. It is one of three high schools in Riverwood, a large suburb of a major city. Over the past three years, the school district has experienced the kind of problems that confront many high schools today: vandalism, truancy, theft of school property, and declining test scores. There has been a drastic rise in the use of drugs and alcohol on school grounds. In addition, the school district has been subjected to an increasing amount of litigation by parents on behalf of children who have been suspended for various infractions of rules.
Most recently, Washington High has had two controversies that have aggravated the school’s situation:
 
    1. The administration backed the school newspaper’s faculty advisor when she refused to publish an article in the paper because she considered it obscene. The student editors resigned and took their case to the student government, from whom they expected support. After a closed meeting with the principal, the student government decided to take no stand on the issue.
    2. A prominent student was suspended after repeatedly defying a certain teacher’s authority and disrupting his classes. She is a very bright student with a large following among the student “intelligentsia” and some faculty members. Her parents have now filed suit against the school for depriving their daughter of her right to an education.
 
The district superintendent has been deluged with phone calls due to the recent incidents. The press has reported the lawsuit, something the superintendent had hoped could be avoided. He has decided steps must be taken immediately to develop some form of dispute resolution procedure, and he has requested that you, as a dispute resolution consultant, design a procedure that will handle student problems quickly, fairly, and openly. He would like you to recommend the type of procedure that you think would be most appropriate and to consider all the relevant details of that procedure (including, e.g., number of steps, who should participate at each step, right to representation, and provision for outside review). How do you respond?*
8.34    Bob and Alice have agreed that they will have joint legal and physical custody of their three minor children (Mary, 15; John, 13; Josh, 12) upon their divorce, but they have been unable to agree on who will have primary physical custody should either of them move out of town. Neither plans to move at present, but there are job and relationship possibilities on both sides that could result in one of them wanting to move later. Design a dispute resolution clause for Bob and Alice’s separation agreement that covers this eventuality.
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2. Parties concerned about the risk of leaving an essentially unreviewable decision in the hands of a single arbitrator may agree to appoint a review panel of three arbitrators to whom the single arbitrator’s decision may be appealed. Another means of obtaining more thorough review of the arbitrator’s decision than is provided for by the Federal Arbitration Act would be for the parties to agree that the reviewing court will have a broader review jurisdiction than provided for by the FAA. The Supreme Court, however, has held such agreements unenforceable. See Hall Street v. Mattel, Inc., pp. 400-404.
3. See Totem Marine Tug & Barge, Inc. v. North American Towing, Inc., 607 F.2d 649 (5th Cir. 1979) (one of the partisan arbitrators collected ex parte evidence on which the panel relied in issuing its decision).
4. Among the few cases to the contrary are Barcon Associates, Inc. v. Tri-County Asphalt Corp., 430 A.2d 214 (N.J. 1981), in which the New Jersey Supreme Court held (4–3) that the existence of a substantial undisclosed business relationship, including an outstanding debt of $25,000 owed by the plaintiff’s party-appointed arbitrator to the plaintiff, warranted setting aside the arbitration award in plaintiff’s favor due to “evident partiality.” The dissent characterized the majority’s holding as “departing radically from existing case law dealing with the nature of judicial review of arbitration awards [and] stripping commercial arbitration of its basic value.” But see cases cited in n.5, infra.
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Chapter 9

Dispute Resolution and the Justice System
Much of the burgeoning use of dispute resolution processes stems from court and public agency sponsorship of the programs, as well as from the heavy hand of the judge in steering disputants to the processes. This dispute resolution role is a novel one for courts. Until fairly recently, it was generally assumed that the primary function of judges was to decide cases. The public justice system provided disputing parties little assistance in negotiating their differences.
The new role for courts has generated substantial criticism. Professor Judith Resnik (1982) suggests the “managerial judge” will neglect adjudicative roles. The article by Professor Owen Fiss (p. 506) argues forcefully that the parties and public lose under a pro-settlement regime. Professor Carrie Menkel-Meadow (1991) warns that involvement with the justice system will make the mediation process more rigid and directed toward legal issues. And Professor Nancy Welsh (2001a) points out that as mediation becomes more pervasive there is a real danger of loss of quality services. The courts themselves are concerned that support for settlement may compromise their effectiveness in setting precedent and have made clear that settlement support must yield to that more primary function.
Despite misgivings by some, public opinion now backs an alternative dispute resolution function for the courts and for public agencies in their administrative adjudication. The federal Alternative Dispute Resolution Act of 1998 requires every federal district court to implement a dispute resolution program; the federal appellate courts already offer mediation. Most states offer ADR in their courts. In the related administrative agency context, in 1996 Congress renewed the Administrative Dispute Resolution Act and agencies like the Equal Employment Opportunity Commission regularly offer mediation.
This chapter begins with Section A on the court’s role in settlement (see also pp. 193-196 regarding empirical evidence on court-connected mediation). The courts employ a number of processes to refer parties and help them settle, discussed in Section B. Section C examines the use and possible limitations on the justice system’s use of its coercive powers to compel participation and the concerns about pressures to settle. The chapter concludes in Section D with an exploration of the interplay between the public justice system and the expanding group of private providers who look to the courts and public agencies for referrals and credibility. For example, when the court requires the parties to participate in mediation, should the court provide mediation services through staff or volunteer mediators? Or should the court instead order the parties to use private providers from an approved list and to pay them for their services? Should private providers be authorized to issue rulings that carry the force of a court judgment?
A. THE ROLE OF COURTS
As just discussed, current law in many jurisdictions encourages the courts to help the parties settle as well as to adjudicate their disputes. In the first article, law professor Owen Fiss argues against this dual role. In the next two articles, a federal judge who has handled a number of notable complex case settlements, Jack B. Weinstein, and two law professors, Samuel Issacharoff and Robert H. Klonoff, respond to Fiss. For a variety of philosophical and empirical reasons, they contend that the merits of settling depend on the case. Section A concludes with Manufacturers Hanover Trust Co. v. Nicholas Yanakas, a case in which the Second Circuit grapples with an apparent clash between the court’s role in establishing precedent and its role in encouraging settlement.
    O. FISS, AGAINST SETTLEMENT

    93 Yale L.J. 1073, 1075-1078, 1082, 1085-1090 (1984)
… I do not believe that settlement as a generic practice is preferable to judgment or should be institutionalized on a wholesale and indiscriminate basis. It should be treated instead as a highly problematic technique for streamlining dockets. Settlement is for me the civil analogue of plea bargaining: Consent is often coerced; the bargain may be struck by someone without authority; the absence of a trial and judgment renders subsequent judicial involvement troublesome; and although dockets are trimmed, justice may not be done. Like plea bargaining, settlement is a capitulation to the conditions of mass society and should be neither encouraged nor praised.
THE IMBALANCE OF POWER
By viewing the lawsuit as a quarrel between two neighbors, the dispute-resolution story that underlies ADR [alternative dispute resolution] implicitly asks us to assume a rough equality between the contending parties. It treats settlement as the anticipation of the outcome of trial and assumes that the terms of settlement are simply a product of the parties’ predictions of that outcome. In truth, however, settlement is also a function of the resources available to each party to finance the litigation, and those resources are frequently distributed unequally. Many lawsuits do not involve a property dispute between two neighbors, or between AT&T and the government (to update the story), but rather concern a struggle between a member of a racial minority and a municipal police department over alleged brutality, or a claim by a worker against a large corporation over work-related injuries. In these cases, the distribution of financial resources, or the ability of one party to pass along its costs, will invariably infect the bargaining process, and the settlement will be at odds with a conception of justice that seeks to make the wealth of the parties irrelevant.
The disparities in resources between the parties can influence the settlement in three ways. First, the poorer party may be less able to amass and analyze the information needed to predict the outcome of the litigation, and thus be disadvantaged in the bargaining process. Second, he may need the damages he seeks immediately and thus be induced to settle as a way of accelerating payment, even though he realizes he would get less now than he might if he awaited judgment. All plaintiffs want their damages immediately, but an indigent plaintiff may be exploited by a rich defendant because his need is so great that the defendant can force him to accept a sum that is less than the ordinary present value of the judgment. Third, the poorer party might be forced to settle because he does not have the resources to finance the litigation, to cover either his own projected expenses, such as his lawyer’s time, or the expenses his opponent can impose through the manipulation of procedural mechanisms such as discovery. It might seem that settlement benefits the plaintiff by allowing him to avoid the costs of litigation, but this is not so. The defendant can anticipate the plaintiff’s costs if the case were to be tried fully and decrease his offer by that amount. The indigent plaintiff is a victim of the costs of litigation even if he settles.12 …
Of course, imbalances of power can distort judgment as well: Resources influence the quality of presentation, which in turn has an important bearing on who wins and the terms of victory. We count, however, on the guiding presence of the judge, who can employ a number of measures to lessen the impact of distributional inequalities. He can, for example, supplement the parties’ presentations by asking questions, calling his own witnesses, and inviting other persons and institutions to participate as amici. These measures are likely to make only a small contribution toward moderating the influence of distributional inequalities, but should not be ignored for that reason. Not even these small steps are possible with settlement. There is, moreover, a critical difference between a process like settlement, which is based on bargaining and accepts inequalities of wealth as an integral and legitimate component of the process, and a process like judgment, which knowingly struggles against those inequalities. Judgment aspires to an autonomy from distributional inequalities, and it gathers much of its appeal from this aspiration.
THE ABSENCE OF AUTHORITATIVE CONSENT
The argument for settlement presupposes that the contestants are individuals. These individuals speak for themselves and should be bound by the rules they generate. In many situations, however, individuals are ensnared in contractual relationships that impair their autonomy: Lawyers or insurance companies might, for example, agree to settlements that are in their interests but are not in the best interests of their clients, and to which their clients would not agree if the choice were still theirs. But a deeper and more intractable problem arises from the fact that many parties are not individuals but rather organizations or groups. We do not know who is entitled to speak for these entities and to give the consent upon which so much of the appeal of settlement depends.…
THE LACK OF A FOUNDATION FOR CONTINUING JUDICIAL INVOLVEMENT
The dispute-resolution story trivializes the remedial dimensions of lawsuits and mistakenly assumes judgment to be the end of the process. It supposes that the judge’s duty is to declare which neighbor is right and which is wrong, and that this declaration will end the judge’s involvement (save in that most exceptional situation where it is also necessary for him to issue a writ directing the sheriff to execute the declaration). Under these assumptions, settlement appears as an almost perfect substitute for judgment, for it too can declare the parties’ rights. Often, however, judgment is not the end of a lawsuit but only the beginning. The involvement of the court may continue almost indefinitely. In these cases, settlement cannot provide an adequate basis for that necessary continuing involvement, and thus is no substitute for judgment.…
JUSTICE RATHER THAN PEACE
The dispute-resolution story makes settlement appear as a perfect substitute for judgment, as we just saw, by trivializing the remedial dimensions of a lawsuit, and also by reducing the social function of the lawsuit to one of resolving private disputes: In that story, settlement appears to achieve exactly the same purpose as judgment—peace between the parties—but at considerably less expense to society. The two quarreling neighbors turn to a court in order to resolve their dispute, and society makes courts available because it wants to aid in the achievement of their private ends or to secure the peace.
In my view, however, the purpose of adjudication should be understood in broader terms. Adjudication uses public resources, and employs not strangers chosen by the parties but public officials chosen by a process in which the public participates. These officials, like members of the legislative and executive branches, possess a power that has been defined and conferred by public law, not by private agreement. Their job is not to maximize the ends of private parties, nor simply to secure the peace, but to explicate and give force to the values embodied in authoritative texts such as the Constitution and statutes: to interpret those values and to bring reality into accord with them. This duty is not discharged when the parties settle.
In our political system, courts are reactive institutions. They do not search out interpretive occasions, but instead wait for others to bring matters to their attention. They also rely for the most part on others to investigate and present the law and facts. A settlement will thereby deprive a court of the occasion, and perhaps even the ability, to render an interpretation. A court cannot proceed (or not proceed very far) in the face of a settlement. To be against settlement is not to urge that parties be “forced” to litigate, since that would interfere with their autonomy and distort the adjudicative process; the parties will be inclined to make the court believe that their bargain is justice. To be against settlement is only to suggest that when the parties settle, society gets less than what appears, and for a price it does not know it is paying. Parties might settle while leaving justice undone. The settlement of a school suit might secure the peace, but not racial equality. Although the parties are prepared to live under the terms they bargained for, and although such peaceful coexistence may be a necessary precondition of justice, and itself a state of affairs to be valued, it is not justice itself. To settle for something means to accept less than some ideal.…
THE REAL DIVIDE
To all this, one can readily imagine a simple response by way of confession and avoidance: We are not talking about those lawsuits. Advocates of ADR might insist that my account of adjudication, in contrast to the one implied by the dispute-resolution story, focuses on a rather narrow category of lawsuits. They could argue that while settlement may have only the most limited appeal with respect to those cases, I have not spoken to the “typical” case. My response is twofold.
First, even as a purely quantitative matter, I doubt that the number of cases I am referring to is trivial. My universe includes those cases in which there are significant distributional inequalities; those in which it is difficult to generate authoritative consent because organizations or social groups are parties or because the power to settle is vested in autonomous agents; those in which the court must continue to supervise the parties after judgment; and those in which justice needs to be done, or to put it more modestly, where there is a genuine social need for an authoritative interpretation of law. I imagine that the number of cases that satisfy one of these four criteria is considerable; in contrast to the kind of case portrayed in the dispute-resolution story, they probably dominate the docket of a modern court system.
Second, it demands a certain kind of myopia to be concerned only with the number of cases, as though all cases are equal simply because the clerk of the court assigns each a single docket number. All cases are not equal. The Los Angeles desegregation case, to take one example, is not equal to the allegedly more typical suit involving a property dispute or an automobile accident. The desegregation suit consumes more resources, affects more people, and provokes far greater challenges to the judicial power. The settlement movement must introduce a qualitative perspective; it must speak to these more “significant” cases, and demonstrate the propriety of settling them. Otherwise it will soon be seen as an irrelevance, dealing with trivia rather than responding to the very conditions that give the movement its greatest sway and saliency.
Nor would sorting cases into “two tracks,” one for settlement, and another for judgment, avoid my objections. Settling automobile cases and leaving discrimination or antitrust cases for judgment might remove a large number of cases from the dockets, but the dockets will nevertheless remain burdened with the cases that consume the most judicial resources and represent the most controversial exercises of the judicial power. A “two track” strategy would drain the argument for settlement of much of its appeal. I also doubt whether the “two track” strategy can be sensibly implemented. It is impossible to formulate adequate criteria for prospectively sorting cases. The problems of settlement are not tied to the subject matter of the suit, but instead stem from factors that are harder to identify, such as the wealth of the parties, the likely post-judgment history of the suit, or the need for an authoritative interpretation of law.…
[W]hat divides me from the partisans of ADR is not that we are concerned with different universes of cases, that Derek Bok, for example, focuses on boundary quarrels while I see only desegregation suits. I suspect instead that what divides us is much deeper and stems from our understanding of the purpose of the civil law suit and its place in society. It is a difference in outlook.
Someone like Bok sees adjudication in essentially private terms: The purpose of lawsuits and the civil courts is to resolve disputes, and the amount of litigation we encounter is evidence of the needlessly combative and quarrelsome character of Americans. Or as Bok put it, using a more diplomatic idiom: “At bottom, ours is a society built on individualism, competition, and success.” I, on the other hand, see adjudication in more public terms: Civil litigation is an institutional arrangement for using state power to bring a recalcitrant reality closer to our chosen ideals. We turn to the courts because we need to, not because of some quirk in our personalities. We train our students in the tougher arts so that they may help secure all that the law promises, not because we want them to become gladiators or because we take a special pleasure in combat.
To conceive of the civil lawsuit in public terms as America does might be unique. I am willing to assume that no other country … has a case like Brown v. Board of Education in which the judicial power is used to eradicate the caste structure. I am willing to assume that no other country conceives of law and uses law in quite the way we do. But this should be a source of pride rather than shame. What is unique is not the problem, that we live short of our ideals, but that we alone among the nations of the world seem willing to do something about it. Adjudication American-style is not a reflection of our combativeness but rather a tribute to our inventiveness and perhaps even more to our commitment.
    J.B. WEINSTEIN, COMMENTS ON OWEN M.
FISS, AGAINST SETTLEMENT (1984)

    78 Fordham L. Rev. 1265, 1265-1266 (2009)
Since this is the two hundredth anniversary of President Abraham Lincoln’s birth, it is interesting to consider his view as a lawyer who participated in the social and legal controversies of the small cities, towns, and rural communities of mid-nineteenth-century Illinois. In his book, A. Lincoln: A Biography, Ronald C. White, Jr., notes that Lincoln had “grown up as a lawyer in a face-to-face society in which he urged his clients to settle because they had to live with one another in small communities.”
[Today the] relationships between potential plaintiffs and defendants in mass cases are often tenuous, transient, and troubled. Yet, the settlement ethic pressed by Lincoln still seems apt even in our society of faceless interactions. Settlements may be even more desirable in the mass commercial age in which we now live. Unsettled disputes about harms to large numbers of people across geographic and demographic lines, caused by large entities, present risks of social breakdowns without fair, timely, and efficient resolution. Time-consuming adjudication results in excessive transaction costs and unnecessary stress on individuals, families, local and national economies, and government service networks. If we persist in trying each dispute as if it were a unique horse-and-buggy collision at a muddy intersection in nineteenth-century Cairo, Illinois, businesses may be unfairly saddled with continuing litigations while individuals claiming harm may be left almost indefinitely adrift.
    S. ISSACHAROFF AND R.H. KLONOFF, THE
PUBLIC VALUE OF SETTLEMENT

    78 Fordham L. Rev. 1177, 1180-1182, 1191, 1196 (2009)
[Regarding the arguments on imbalance of power:] We are hardly the first commentators to note the rise in strong, financially successful plaintiff law firms with the capacity to prosecute and fund expensive and protracted litigation. These firms are capable of litigating against the largest, most powerful defense law firms in the country.… With the emergence of these powerhouse firms, the days are gone when large corporate law firms could routinely wear down plaintiffs in factually strong cases through aggressive discovery and dilatory litigation tactics.
Moreover, these powerful plaintiff law firms no longer work in isolation. Plaintiffs’ lawyers are now more likely than ever to share manpower and resources and to work together in planning their strategy. Such coordination allows plaintiff law firms to spread risk, focus on particular areas of expertise, coordinate nationwide litigation, and handle demanding discovery requests made by defendants. This coordination “eliminates the disadvantage [the plaintiffs’ bar] faces against the coherent strategy of a single defendant.” It also means that “losing is something these [plaintiff] firms can now afford.” As a result of these changes on the plaintiffs’ side, one can argue that today, in many cases, the plaintiffs’ bar, not the defense bar, has the advantage.…
[Regarding the arguments on the lack of authoritative consent:] Even accepting Fiss’s concern that class members do not have a real voice in the settlement context, an approach that favors trial over settlement would not solve the underlying agency problem, or that of the class members’ lack of voice. A class action trial, like a class action settlement, is handled in a representative capacity. In the relatively few class action cases that have gone to trial, unnamed class members have played little or no role in the crucial classwide aspects of the case, which determine whether the suit will succeed or fail. The heavy lifting is done by class counsel, with some support from the class representatives. Thus, unnamed class members typically have no role in deciding which claims are brought to trial, which witnesses are called, what arguments are made, what evidence is offered, or any of the other myriad strategic decisions that must be made in the course of a trial. The court, in conducting the trial, will have only a vague sense as to whether particular strategic decisions will benefit some class members at the expense of others or are otherwise not in the best interests of the class as a whole. And, while Federal Rule of Civil Procedure 23(e) requires a court to find that a settlement is fair to the class, there is no similar requirement (apart from a general finding of adequacy of representation) that a court scrutinize the individual strategic considerations of class counsel and the class representatives at trial to ensure that they are “fair” to the class as a whole. Nor is there a process by which unnamed class members can object at trial to plaintiff counsel’s litigation strategy decisions.…
[Regarding the arguments on justice rather than peace:] In suits primarily or exclusively about damages, when a defendant agrees to a large payout but professes innocence on the charges alleged, most people assume—correctly—that the defendant would not have settled had it not believed there was at least some evidentiary basis for the claim.…
[E]ven though the vast majority of cases settle, and most trials that do occur are relatively short, the backlog [in federal district courts] is considerable. As of September 30, 2008, 21,577 civil cases had been pending in the district court for three years or longer. As these statistics reflect, an infusion of new trials generated by Fiss’s approach—especially lengthy trials in large, aggregate litigation—would place an impossible burden on the courts.
An expected rejoinder would be that this simply shows the societal failure to provide sufficient resources to its system of justice. Before ascending the fragile spire of debate over how to use finite public resources (education or courts? cure cancer or expand legal services? etc.), we should step back and ask whether our commitment as a society really extends to the trial of all manner of disputes as they arise.…
But the deeper question is whether developed settlement structures are a “capitulation” to mass society, as Fiss would have it, or the response of a mature mass society to the fact of predictable repetitive harms. It is impossible to return to some bygone era of the Jeffersonian yeoman farmer, or even the integral Kantian individual. Instead, the challenge is how a mature legal system allows for resolution of common claims arising from the fact of mass society.
    MANUFACTURERS HANOVER TRUST CO.
v. NICHOLAS YANAKAS

    11 F.3d 381 (2d Cir. 1993)
KEARSE, CIRCUIT JUDGE:
The appeal in this matter, in which defendant Nicholas Yanakas challenged the granting of summary judgment to plaintiff Manufacturers Hanover Trust Co. (the “Bank”) on its claim to enforce certain guarantees, was decided in an opinion filed on October 18, 1993, see Manufacturers Hanover Trust Co. v. Yanakas, 7 F.3d 310 (2d Cir. 1993) (“October judgment”). We affirmed in part, reversed in part, and remanded for trial as to certain defenses and counterclaims asserted by Yanakas. On October 27, 1993, after the filing of our opinion but before the issuance of the mandate, Yanakas and the Bank jointly moved for vacatur of the October judgment on the ground that they have conditionally reached an agreement to settle all of the claims in the suit if this Court will vacate its decision. For the reasons below, we deny the motion.…
None of the Supreme Court cases indicates that the appellate court has a duty to vacate the district court judgment when the parties have agreed on a settlement of the claims between them, that is, where the mootness is neither happenstance, nor attributable to one party but not the other. Nonetheless, the appellate court has discretion to order such a vacatur.…
Nor do we view the granting of such a motion as a wise exercise of discretion, for vacatur of the appellate court’s judgment would facilitate two abuses. First, it would allow the parties to obtain an advisory opinion of the court of appeals in a case in which there may not be, or may no longer be, any genuine case or controversy; the federal courts of course have no jurisdiction to render such opinions. Second, even where there was a genuine case or controversy, it would allow a party with a deep pocket to eliminate an unreviewable precedent it dislikes simply by agreeing to a sufficiently lucrative settlement to obtain its adversary’s cooperation in a motion to vacate. We do not consider this a proper use of the judicial system. Indeed, for this reason some of our sister Circuits refuse to vacate even a district court judgment upon the parties’ settlement. See, e.g., In re Memorial Hospital of Iowa County, Inc., 862 F.2d 1299, 1301-02 (7th Cir. 1988). Although this Circuit’s refusal to vacate is limited to judgments as to which there is no right of review, we agree with the Seventh Circuit that
     [w]hen a clash between genuine adversaries produces a precedent, … the judicial system ought not allow the social value of that precedent, created at cost to the public and other litigants, to be a bargaining chip in the process of settlement. The precedent, a public act of a public official, is not the parties’ property.
In re Memorial Hospital of Iowa County, Inc., 862 F.2d at 1302. The Tenth Circuit in Oklahoma Radio Associates, after surveying cases from the Supreme Court and all of the Circuits, see 3 F.3d at 1437-44, similarly concluded that
     The furthering of settlement of controversies is important and desirable, but there are significant countervailing considerations which we must also weigh. A policy permitting litigants to use the settlement process as a means of obtaining the withdrawal of unfavorable precedents is fraught with the potential for abuse.…
Oklahoma Radio Associates, 3 F.3d at 1444 (quoting In re Memorial Hospital of Iowa County, Inc., 862 F.2d at 1300 and 1303).
In sum, while this Court has encouraged the parties to settle cases before the filing of a decision that is not reviewable as of right, once such a decision has been rendered we decline to allow them to dictate, by purchase and sale, whether the precedent it sets will remain in existence.
Finally, we reject the parties’ argument that we should grant their motion in the interest of judicial economy because vacatur would avoid the need for further proceedings on remand. There are some indications that the promise of greater judicial economy may be illusory. More importantly, when the proposed savings can be realized only at the cost of increasing the vulnerability of the judicial system to manipulation, we view the investment as unsound.…

Subsequent to this ruling, the U.S. Supreme Court in U.S. Bancorp Mortgage Co. v. Bonner Mall Partnership, 513 U.S. 18 (1994), expressed similar views in dicta—that a judgment should not be vacated solely on the ground that a settlement agreement provides for it. What should the courts weigh in determining whether to grant the parties’ joint motion to vacate judgment? Some suggest that the courts should consider the stage at which vacatur is raised (for example, before or after argument), the importance of the decision for third parties, and the correctness of the ruling (see Resnik, 1994; Anstaett, 1991; Fisch, 1991).
    Question
9.1    A federal district court sanctions an attorney and then, for other reasons, dismisses the complaint. While the appeal is pending, the parties, with the help of the appellate court’s mediator, settle the underlying dispute on the condition that the district court rescinds the sanctions against the attorney. Should the district court grant the parties’ joint motion to vacate the sanctions in order to facilitate the settlement? Should federal appellate court mediators assist in the negotiation of a settlement conditioned on vacatur? Cf. Keller v. Mobil Corp., 55 F.3d 94 (2d Cir. 1995).
B. COURT-RELATED PROCESSES
There are many ways in which cases in court can get into ADR. Some statutes require that certain types of cases must go to a designated ADR process.* Other statutes or court rules give the court (or a designated court official) discretion to send a specific case to an appropriate form of alternative dispute resolution.† Or counsel and a magistrate or judge may agree at a pretrial conference to use a particular ADR process.
There are also many dispute resolution processes to which—singly or in combination—cases may be referred. Depending upon local availability, the choice usually comes down to mediation, arbitration, early neutral evaluation, minitrial, or summary jury trial (see Chapter 8 for a fuller description of these options).
Perhaps the most encompassing mechanism for institutionalizing systematic ADR referral in the public sector is the multidoor courthouse (see generally Stempel, 1996). The multidoor courthouse is a multifaceted dispute resolution center that is premised on the notion that there are advantages and disadvantages in any specific case to using one or another dispute resolution process. Hence, instead of just one “door” leading to the courtroom, such a comprehensive justice center has many doors through which individuals can get to an appropriate process. Among the doors may be ones labeled “arbitration,” “mediation,” “minitrial,” “summary jury trial,” and “case evaluation.” Provision can also be made for channeling disputes into specialized tribunals, such as medical malpractice screening boards.
The key feature of the multidoor courthouse is the initial procedure: intake screening and referral. Here disputes are analyzed according to various criteria to determine what mechanism or sequence of mechanisms would be appropriate for the resolution of the problem. (The criteria are more fully examined at pages 440-451.) For example, if the intake staff is dealing with a typical landlord-tenant case involving a dispute over inadequate services by the landlord, then the case might be initially referred to mediation because that process may be particularly helpful in restructuring a frayed relationship between parties who have an ongoing relationship. On the other hand, if the staff is dealing with a one-time simple tort case, then it might be referred to court-annexed arbitration or early neutral evaluation. Of course, if a case presented a novel question of statutory interpretation, then, most likely, it would be directly referred to court because courts are the agencies that are charged with the task of giving meaning to statutes, thus providing guidance to others as well as an answer to the immediate disputants.
Three issues that arise in the multidoor courthouse deserve brief mention. First, intelligent diagnosis and referral by the intake official assumes that he or she is completely aware of all the relevant facts. However, disputants are often notoriously inarticulate in voicing their real grievances, or lawyers may transmute that grievance into legal language that obscures the client’s real concerns. The true complaint may not surface until much later in the proceeding. Hence, the referral process must be viewed as a tentative and dynamic one, subject to modification as particular mechanisms prove to be ineffective or as additional facts develop that suggest the desirability of other choices.
A related concern centers around the sometimes-voiced objection that disputes must be viewed in their specific contexts and that it is therefore not possible to develop generic dispute processing principles. On this question, too, more experimentation is needed. Meanwhile, as was just noted, the dispute taxonomy that is envisioned must be seen as a tentative guide rather than a rigid formula.
A final question is whether the referral process should be optional or compulsory. This question is considered in Section C.*
A description of case screening in practice is contained within the next article on the Middlesex (Massachusetts) multidoor courthouse.
    E. GRAY, ONE APPROACH TO DIAGNOSTIC ASSESSMENT
OF CIVIL CASES: THE INDIVIDUAL CASE-SCREENING
CONFERENCE

    The Court Manager 21-25 (Summer 1992)
The Middlesex Multi-door Courthouse (MMDC) is a pilot project of the civil division of the Cambridge, Massachusetts, Superior Court. MMDC provides a coordinated approach to dispute resolution within the administrative structure of the trial court. It designs, implements, and manages dispute resolution programs to meet the varied needs of the court system and its users. Since case processing began in March 1990, more than 1,200 individual case-screening conferences have been held.
Dispute resolution offered through the program includes case evaluation, mediation, arbitration, and complex case management, with summary jury trials and minitrials available as required. MMDC staff developed and managed a pool of professional dispute resolution providers. Cases handled by MMDC include all types of civil litigation, including torts, contract, commercial, general equity, and real estate, usually with damages claimed ranging from $25,000 to millions of dollars.
The individual case-screening conference is a unique feature of MMDC because few systematic methods currently exist for determining what dispute resolution process is likely to be most appropriate for a case. MMDC developed the screening conference as a diagnostic tool to provide the best match of process and provider.…
MECHANICS
OF THE CASE-ASSESSMENT PROCESS
MMDC’s professional staff conducts the screening conferences. One hour is allotted for each case, but actual screening time varies depending on type of case, number of parties, counsels’ previous experience with MMDC-screening conferences, and other pertinent factors. A judicial order mandates attendance of all parties. Although litigants are encouraged to attend, one or more litigants are present in fewer than 10 percent of case-screening conferences.
Since the implementation of these screening conferences, the process has developed to include at least three major components. After an introductory statement reiterates the confidentiality, purpose, and informality of the conference, the following areas are covered: (1) review of case facts and procedural history, including discussion of disputed factual, legal, and procedural issues; (2) determination of subjective factors; and (3) education about dispute resolution and what each process can offer each case.
Case facts and procedural history. Because the case facts and procedural history are easy to elicit from counsel, this part of the screening conference generally takes only a few minutes. The intent of obtaining a case history is not to get a detailed, play-by-play account of the entire case, but, rather, to get an overview of the cause of action; the disputed legal, factual, and liability issues; the estimated damages or equitable relief sought; the status of discovery; scheduled court dates; and previous attempts at settlement.
Subjective case factors. The subjective case factors usually are the most difficult to elicit from the attorneys, but they are often the key to matching the case to the most appropriate dispute resolution option and to settling the case. The people issues cannot be separated from the legal, factual, and procedural issues if appropriate and timely case resolution is to occur. Who are the people involved—the clients, the lawyers, the claims adjusters? Indeed, who are the principals in the case, whether named or unnamed parties? What are the relationships among these people? What are their needs in terms of control of the outcome of the case? Do the litigants have a need to tell their story? What are the emotional, financial, and legal needs and resources of each party? What are the personal styles of the people involved—cooperative, contentious, meticulous, quiet, loud, passive, intimidating? What are the risks and benefits for all in resolving the case weighed against the risks and benefits of continuing down the traditional adjudication track? Is a judgment of settlement likely to be collectable? These and other factors provide greater knowledge about the case and about the driving forces behind the conflict. MMDC staff use this knowledge to explore ways to address the conflict most appropriately.…
… The following are specific examples of the types of information MMDC screeners elicit. An attorney was acting on behalf of his brother in an area of law in which he had limited knowledge and experience. The brother was attempting to avoid bankruptcy and could not afford to hire a litigator experienced in this area. In the screening conference, this issue was identified, as were certain discovery needs. A follow-up screening conference was scheduled with an agreement between the lawyers that certain information would be exchanged at that session. At the second conference, all information was available, and a settlement was reached.
Another case involved two attorneys who, after being asked about the people involved, exchanged glances and admitted that both of their clients were extremely angry, making what the attorneys considered to be unreasonable demands for settlement. The attorneys told the MMDC screener that, had they known what they were getting into, they would have considered refusing the case. Counsel did not believe that a trial would resolve the conflict and that further litigation was likely to occur despite the verdict. The attorneys had little hope of a mediated settlement but were willing to try to convince their clients to participate in this process. They were successful. A mediation was held, and an agreement was reached within three hours. All involved, including the judge who was scheduled to try the case, were delighted.
Yet another case involved an attorney who was representing a relative of her employer. The attorney’s performance was being closely scrutinized, and she believed that a promotion hinged on obtaining a good settlement. The attorney believed her client’s assessment of the value of the case to be too high, however, and was having difficulty convincing her client of a more realistic value. Initially, opposing counsel was unwilling to consider dispute resolution and believed the attorney to be making unreasonable demands. When the attorney’s position was identified in the screening conference, opposing counsel agreed to enter into a case evaluation to establish a more realistic dollar value which could be reported to the client. Settlement occurred at this case evaluation with the client present, and both the client and the attorneys involved were highly satisfied with the entire process.…
SCREENING AS DISPUTE RESOLUTION
The screening conference is, in itself, a dispute resolution process. It sets the tone for what is to come in whatever dispute resolution process is selected. Settlements have occurred at or shortly after a screening conference. Often, the conference is the first time all counsel and, at times, the litigants themselves, have been together in the same room.
MATCHING A NEUTRAL TO THE CASE
Using such an individual case diagnostic process, the MMDC screener cannot only determine the most appropriate dispute resolution process for the case but also make a good match between the case and the neutral who will conduct the dispute resolution process. The screener can often ferret out special litigant and attorney needs in terms of style as well as case content, area knowledge, and other pertinent factors. For example, an attorney identified her client as a law student who had read everything possible on the law concerning his contract dispute. He was characterized as being very meticulous and wanting to prove his case before a judge. His attorney referred to difficulties she was having making her client aware of the realities of litigation, the strengths and weaknesses of his case, and all possible outcomes if the case were tried. This attorney also indicated that the litigant’s wife needed a very supportive approach and that the wife’s participation was a key to resolving the case. In selecting the neutral for this case, the screener was able to assign a law professor who possessed knowledge of the case content area and whose style was appropriate for the spouse. This match was extremely successful, and a settlement was reached.…
SUMMARY
OF RESULTS
The Middlesex Multi-door Courthouse disposes, through settlement, of almost 30 percent of the cases that are noticed for a screening conference. One-third of the cases that come through the screening process use some form of dispute resolution, most often the case-evaluation process, with mediation the second most frequently used process. Settlements occur in 63 percent of all cases entering either case evaluation or mediation.

Process recommendations (or case screening, as it is often called) may be categorical rather than individual. Categorical screening typically occurs according to predefined groups of disputes. For example, in the Comprehensive Justice Center (Burlington, New Jersey), all small claims cases are referred to mediation on the day of trial. Another example of categorical screening is the common practice of referring all contested child custody and visitation issues to mediation.
Some courts, in lieu of selecting a dispute resolution procedure, impose an obligation on the parties to do so. The nature of that obligation varies substantially:
 
    •  In Minnesota medical malpractice cases, the parties are required to meet and discuss the feasibility of using ADR to resolve the dispute. Minn. Stat. §604.11, subdivision 2.
    •  In Oregon, the court selects a process, but any party can escape by filing a written objection. Or. Rev. Stat. §36.185.
    •  In New Hampshire, each party must select an ADR process; if they do not agree, they must participate in mediation. However, upon request of one party and a showing of good cause, the court can also schedule the case for nonbinding evaluation. N.H. Super. Ct. Rule 170(b) (2003).
 
One of the most difficult questions raised by judicial efforts at process selection is whether the court’s selection should be binding on the parties. That question is discussed in Section C.
    Question
9.2    What are the pros and cons of various methods of case referral (e.g., individualized screening as explained by Gray, categorical screening, judicial discretion, or mediator screening with or without party participation)?
C. MANDATORY PARTICIPATION AND PRESSURE TO SETTLE
    SPIDR, MANDATED PARTICIPATION AND SETTLEMENT
COERCION: DISPUTE RESOLUTION AS IT RELATES
TO THE COURTS

    Report 1 of the Law and Public Policy Committee of the Society of Professionals in Dispute Resolution (1990)
GROWTH
OF MANDATES TO PARTICIPATE AND COERCION TO SETTLE
The use of mandates to participate in dispute resolution processes has grown rapidly during the last decade. At present, courts in many states operate under a statutory requirement or authorization to mandate participation by the parties in a variety of dispute resolution processes in specified types of cases. In many other jurisdictions, the courts are authorized by rule of procedure or court rule to compel participation. A similar expansion in mandated participation has occurred in the federal courts.…
Mandated participation at times is framed as a prerequisite to initiating litigation, as in some farm-credit mediation and medical malpractice screening panels. In other instances, categories of cases in litigation are sent wholesale to a mandated process, such as in some domestic relations mediation programs and some court-annexed non-binding arbitration programs. In still other instances, the court is authorized to select cases for mandatory referral or to require participation by one party when the other requests it.…
When participation is mandated, the level of required participation is defined in a variety of ways. In some jurisdictions, the disputing parties are only required to attend a mediation “orientation.” In others, they may be required variously to attend a full dispute resolution session, to bring information, to stay a period of time if not excused by the third-party neutral, to bring settlement authority, to negotiate in good faith, or to participate in a meaningful way.
In some programs, public officials pressure the parties to participate in dispute resolution processes even though the referrals are formally termed “voluntary.”… When participation by the parties is not mandated by law, the Committee believes that the parties should not be induced to participate under the guise of a “strong referral” by court personnel who do not clearly inform them that they could refuse to participate.
In contrast to the rapid increase in mandatory participation programs, there has been a more sporadic appearance of procedures that have the effect of coercing settlement. For example, a California statute permits local courts to order transmission of a mediator’s report to the child custody referee in cases not settling through compulsory mediation.17 However, only a portion of California’s domestic relations courts have authorized the mediator’s report. Several other states have specifically forbidden transmission of a mediator’s report.
States have also experimented with a variety of financial disincentives to trial in connection with mandatory court-annexed arbitration programs. Some required payments are tied to a request for a full trial, and others are imposed only when the party rejecting the arbitrator’s award fails to improve upon it by a certain percentage at trial. They vary from low fixed fees, such as $75, to a shifting in costs and attorney’s fees that may amount to tens of thousands of dollars.
RECOMMENDATIONS
          1. Mandating participation in non-binding dispute resolution processes often is appropriate. However, compulsory programs should be carefully designed to reflect a variety of important concerns. These concerns include the monetary and emotional costs for the parties, as well as the interests of the parties in achieving results that suit their needs and will last; the justice system’s ability to deliver results that do not harm the interests of those groups that have historically operated at a disadvantage in this society; the need to have courts that function efficiently and effectively; the importance of the public’s trust in the justice system; the interests of non-parties whose lives are affected and sometimes disrupted by litigation; the importance of the courts’ development of legal precedent; and the general interest in maximizing party choice. In weighing these valid and sometimes competing concerns, policymakers should be cautious not to give undue emphasis to the desire to facilitate the efficient administration of court business and thereby subordinate other interests. Participation should be mandated only when the compulsory program is more likely to serve these broad interests of the parties, the justice system, and the public than would procedures that would be used absent mandatory dispute resolution.
POSSIBLE POSITIVE EFFECTS
OF MANDATED PARTICIPATION …
a. The parties frequently respond favorably to mandated dispute resolution.… In some instances, this is preferable to placing control in the hands of an opponent, who may be forcing them to spend thousands of dollars in litigation while refusing a “face to face” discussion.
b. Rates of voluntary usage are often low, perhaps because parties or their lawyers may be more accustomed to the litigation process or do not want to signal to their adversary a desire for compromise. Mandating use of dispute resolution processes often increases substantially the total number of cases settled through their use. As a result, more parties arrive at solutions that they prefer to an adjudicated result and that better suit their needs and preferences than would a court-imposed judgment. Moreover, the settlements may reduce disruption caused by protracted litigation in the lives of affected non-parties, such as the children of a divorcing couple. These settlements, particularly those that avert trials and post-judgment motions, may also free court resources for other cases.
c. Effective dispute resolution programs require adequate administrative support. By increasing the caseload, mandated participation allows the administration to be provided on a cost-effective basis.
d. The expanded use of these processes as a result of mandating participation will serve to educate the parties and their lawyers, perhaps resulting in an increased voluntary use of dispute resolution programs outside the court processes.
POSSIBLE NEGATIVE EFFECTS OF MANDATED PARTICIPATION …
a. If not designed and administered well, mandated processes may simply pose an unnecessary and costly hurdle for parties who will resolve their case by trial or settlement in any event.
b. There is a risk that the flexibility and high quality of dispute resolution programs will fall prey to the deadly routinizing influence of bureaucracy. In mediation programs particularly, narrowly focused procedures and briefer, more formulaic sessions seem likely to resolve a narrower range of issues and thus not meet the broader needs of the parties. The short, rigid sessions may result in lower party involvement, poor resolution, and thus lower voluntary compliance with the resolution.
c. Broadly mandated participation may sweep cases into an inappropriate process, resulting in wasted time and effort, unfair settlements, and other possible harm.
d. The parties may have preferences for particular procedures. For example, the more structured presentation of the case at trial or arbitration may be more comfortable than negotiation processes for parties who are fearful of each other.
THE EFFECTS OF COERCION TO SETTLE
If there is coercion to settle within the process, this shifts the weights and counterweights relevant to determining whether participation should be mandated. A party’s option to decline settlement provides the primary protection for the fairness of the process. In addition, the freely obtained consent by the parties makes it more likely that their interests will be served by the settlement and that they will voluntarily comply with it. Coercion to settle within mandatory processes may remove, as a practical matter, this option to forego settlement. Further, the coercion may affect the procedural fairness by increasing the degree to which access to trial depends on wealth.
BALANCING COMPETING POSSIBILITIES
Mandatory dispute resolution could either improve or impede the administration of justice. This uncertainty counsels for careful consideration before a compulsory program is instituted and careful monitoring as it is administered. At a minimum, participation should be compulsory only when Recommendations 2, 3, and 4 regarding funding, coercion to settle, and quality, are met.
          2. Funding for mandatory dispute resolution programs should be provided on a basis comparable to funding for trials.
Mandatory dispute resolution has the same compulsory character as hearings and trials, so the public commitment to provide litigation facilities without charging the users except through the imposition of a filing fee and allocation of court costs should be expanded to provide access to mandatory dispute resolution processes on a comparable basis.
User fees imposed only on those referred to mandatory processes pose particular problems. If not properly regulated, dispute resolution user fees can result in undesirable coercion to settle for the parties who cannot afford them and in unseemly practices through which the court provides lucrative employment to private providers.
Under current practices, in exceptional cases the parties must pay substantial litigation user fees which greatly exceed the filing fee. For example, the court may appoint a special master to hold an evidentiary hearing and impose the expense on the parties. In these exceptional cases, the courts may also properly impose substantial dispute resolution fees on the parties. However, the court should first determine that the burden is not unreasonable given the amount at stake and financial abilities of the parties.
Except in these unusual cases, parties who are ordered to use a process should not also be ordered to pay the cost. User fees should never be charged in criminal cases, where access to justice is particularly important.…
          3. Coercion to settle in the form of reports to the trier of fact and of financial disincentives to trial should not be used in connection with mandated mediation. In connection with court-annexed arbitration, the financial disincentives should be clear, commensurate with the interests at stake, and used only when the parties could afford to risk their imposition and proceed to trial.
Financial disincentives to trial and reports on substantive issues to the trier of fact are sometimes imposed to make the parties take the process more seriously and to “think twice” before proceeding to trial. In essence, these pressures are designed to avoid the problem of parties who refuse to participate meaningfully in the process. The pressures may be applied ad hoc, such as when the settlement evaluation is given by the judge who will later hear the case without a jury.
MEDIATION
Settlement coercion tied to a neutral’s evaluation has a significant negative impact on mediation. The coercion results in strategic argument by the parties, who accurately view the mediator as having an effect on an adjudicated outcome. Thus, the coercion destroys the environment of frank communication necessary for the negotiation process. Further, the mediator’s recommendation seems unlikely to provide the proper basis for judicial resolution or cost shifting, because mediators hold separate meetings with the parties and do not hear evidentiary presentations. For these reasons, financial disincentives to trial and reports to the trier of fact should not be used in connection with mediation.
HEARING PROCESSES
The policy issues regarding pressures to settle are different for hearing processes, such as court-annexed arbitration. The parties already act strategically within the hearing. Moreover, they have the right to present evidence and question adverse witnesses. Ex parte conferences with the arbitrators are not permitted. Thus, the prime concerns with financial disincentives following court-annexed arbitration are the effective denial of trial and the disparate effect these disincentives have on those who cannot afford the payments, or even the risk of the payments, and are thus forced to settle.…
          4. Mandatory participation should be used only when a high quality program (i) is readily accessible, (ii) permits party participation, (iii) permits lawyer participation when the parties wish it, and (iv) provides clarity about the precise procedures that are being required.…
          5. Plans for mandated dispute resolution programs should be formed in consultation with judges, other court officials, lawyers, and other dispute resolution professionals as well as representatives of the public. Mandatory programs should be monitored to insure that they constitute an improvement over existing procedures, using criteria listed in Recommendation 1. The programs should be altered or discontinued when appropriate.…
          6. Procedures for compulsory referrals should include, to the extent feasible, case assessment by a person knowledgeable about dispute resolution procedures and should provide for timely consideration of motions for exclusion.…
The choice of appropriate cases and processes is not easily defined and applied by category. Thus, large categorical referrals to a particular process seem likely to result in many parties simply going through the motions, adding to party and court costs. Blanket referrals also seem to result in use of one process rather than a range of processes, so that courts may refer all cases involving, for example, claims below $25,000 to court-annexed arbitration.…
As a result, there should be means to mitigate the consequences of over-broad, especially categorical, mandatory referrals. Any compulsory program should include procedures for exempting cases that are demonstrably inappropriate for the mandatory program, such as when the parties are seeking emergency court relief in cases of spousal abuse. The court should quickly hear motions to be excused which are made on the grounds that the interests of justice would not be served by a mandatory referral.…
          7. Requirements for participation and sanctions for noncompliance should be clearly defined.
Most parties seem to participate actively in mandated dispute resolution processes even when the statute or rule appears to require no more than mere attendance.… It may not, therefore, be very important to add regulation of participation or strengthen sanctions for those not complying.
Nonetheless, additional clear requirements might be added without being unduly burdensome. Thus, for example, it may be helpful to require attendance by the party as well as the lawyer. When the party is a business entity, it may be useful to require attendance by a party representative with decision-making authority. If attendance is burdensome, such a party may be required to be available by telephone.… Where the compliance standards are clear and the sanctions are specified and not unreasonable, the risk of litigation over compliance seems small.…
    Note on Court-Annexed Arbitration
One of the court-connected processes not discussed in the Gray article is court-annexed arbitration, though it is provided for by statute or court rule in a number of the states and a number of federal district courts. Unlike its voluntary counterpart (Chapter 7), court-annexed arbitration is a mandatory, nonbinding form of adjudication. The program usually extends to a class of cases (such as automobile torts or all money claim cases, with specified exceptions) involving claims below a specified jurisdictional amount. Often there is a procedure for judicial exemption from the program for cases that are inappropriate or for voluntary inclusion of cases not covered by the statute. Although there are considerable variations from jurisdiction to jurisdiction, the claims are typically handled in simplified informal hearings before a court-approved arbitrator who is often a volunteer lawyer or retired judge. The arbitrator then renders an award that becomes final after a specified number of days if neither party seeks a trial de novo in court. Sometimes there are disincentives to automatic resort to the de novo remedy in the form of various costs on the petitioner if he does not improve his position in court (or in some jurisdictions improve on his arbitration award by 10 percent).
    Questions
9.3    Does the SPIDR Report adequately answer any concerns that the courts should not be in the business of forcing litigants to consider settlement? (For later assessments of the pros and cons of mandatory mediation, see Reuben (2007), Sander (2007), and Thompson (2011).) If you were a member of a state ADR task force considering the institution of mandatory mediation for all contested child custody cases as well as mandatory arbitration for all money claim cases under $50,000, how would you vote? What additional data, if any, would you want?
One consideration that might be relevant in this connection is whether mandatory mediation programs have achieved a lower settlement rate or less satisfied participants than their voluntary counterparts. One might assume that if individuals are forced to mediate, they will be less prone to settle than if they have chosen the process, but this is not the case (see p. 193). Perhaps this is because although many disputants are unfamiliar with the process and hence do not use it voluntarily, when they get into it they find mediation to their liking. Of course, the research does not tell us whether the settlements arrived at in mandatory mediation were as uncoerced as those in voluntary mediation. But coercion into mediation does not necessarily mean coercion in mediation.
What about mandatory arbitration? Although there is a relatively high resort to trial de novo in some mandatory arbitration programs, most of these “appeals” are taken primarily for bargaining purposes and the vast preponderance of these cases settle before trial. Moreover, as pointed out earlier (p. 187), the satisfaction rates among attorneys and litigants in these programs are very high.
9.4    Are there special concerns where cases are mandatorily referred to outside providers (for example, to a retired judge now doing ADR work, or to an attorney who also mediates cases on referral from the court)? How might these concerns best be addressed? (See pp. 528-532 below.)
9.5    An English commentator on the SPIDR Report (Marshall, 1991:8) wrote as follows:
     I think the Committee has accepted the existence of mandated mediation much too readily. In fact, I see only one real justification for it. That is an economic one. The costliest process of the law cannot be applied to every single case, without some consideration of the importance of the issues. Most dispute resolution must of necessity be informal and “cheap” (but not necessarily poor in quality). While I cannot see a good reason for ever denying right to trial in cases involving human rights issues, discrimination, or the use of violence, I think one must allow that some property disputes and regulatory matters can be diverted from the full legal processes. However, if one is to exercise diversionary discretion in an acceptable and undiscriminating way, I can see no way of accepting the recommendation that such decisions should be made on a case by case basis. There must be clear definitions of what will fall within the remit of the courts and what will not.… The proper answer to the issues to which mandatory schemes give rise does not lie in pseudo-legalese of the Committee’s recommendations. The solution is in the promotion of a grassroots community capacity for resolving problems at the lowest (and best) level, and public education in the pros and cons of different styles of handling conflicts. Once this capacity is in place, individuals will be able to make informed decisions about the procedure that will suit their own best interests, without the need of others making them on their behalf by mandate.
Do you agree? If not, how would you respond?

As the SPIDR Report noted, the question of mandatory mediation poses even more difficult choices if one of the parties might be frightened of the other. In the excerpt that follows, law professor Nancy Ver Steegh advises on what screening should involve for divorce mediation. In addition to discussing mandatory mediation, Ver Steegh notes that mediators should sometimes refrain from mediating even if the parties consent, a topic related to settlement pressures discussed later in the chapter.
    N. VER STEEGH, YES, NO, AND MAYBE:
INFORMED DECISION MAKING ABOUT DIVORCE
MEDIATION IN THE PRESENCE OF DOMESTIC
VIOLENCE

    9 Wm. & Mary J. Women & L. 145, 194 -198(2003)
Fifty percent of couples now entering mediation programs have experienced domestic violence. Consequently, the Model Code, the Model Standards,* and the American Law Institute require that mediators screen for the presence of domestic violence.
While there is general agreement that screening should take place, there is little consensus as to exactly how this should be accomplished. Because the presence of domestic violence can be difficult to discern and victims often downplay or deny the abuse, experts suggest using more than one method of screening. For example, mediators might initially use a written questionnaire and then meet separately with each spouse. Various instruments … have been devised. However, screening is more of an art than a science and the judgment of the screener is an important factor. Consequently, some commentators believe that accurate results are improbable.…
[M]ediation should never proceed against the wishes of the abuse survivor. However, even when the victim wants to mediate, there are some conditions under which many mediators will not agree to mediate.…
The abuse survivor … will have the best information on the following topics and should consider the following questions.
 
    •  The Abuse.… What is the history with respect to the severity, frequency, and amount of abuse? How recently has the abuse occurred? Is there a pattern? Is there a culture of battering with systematic domination and control by the batterer?
    •  Immediate Safety Issues. The abuse survivor cannot make any decisions until she is safe. Has the couple separated? Is the abuse ongoing? If so, referrals should be made to community resources and the victim should consider pursuing a protective order and/or pressing criminal charges.
    •  Status of the Abuse Survivor. Is she ready and able to make decisions? What does she want to happen? Is she interested in counseling? Does she need medical treatment for PTSD [post-traumatic stress disorder]?
    •  Likely Behavior of the Abuser. The abuse survivor is usually very knowledgeable about how the abuser is likely to respond to a protective order, criminal charges, and/or mediation. The point of this discussion is not to put his needs before hers, but to anticipate and avoid future abuse.
    •  Need for Future Contact. If the couple has children, especially young ones, there will be some form of future contact that must be carefully structured.
    •  Resources. What resources does the victim have? Can she afford to be represented by an attorney? Is she connected to an advocate or other support system? Are there other time and cost issues?
 
All of these factors can point in different directions and this makes decision-making difficult. For example, if the abuse survivor is seriously traumatized, has no children, and can afford an attorney, she may elect to proceed through the court system. On the other hand, if the abuse has been less severe and only took place around the time of the separation, if she has small children, and if she cannot afford an attorney, exploring mediation might make sense. Most abuse survivors will fall between these two scenarios and their decisions will be more complex.
Beyond individual considerations, divorce process decisions must be made within a larger context. Ideally the abuse survivor should have access to information about the quality and approach of the court system as well as the particular mediation process.…
If the abuse survivor enters the adversarial system, she should know whether the judge is likely to be informed about domestic violence issues. If she enters mediation, she might consider whether she will have access to a mediator or co-mediators who are experienced and specially trained to mediate domestic violence cases. The survivor should also learn whether the mediation will cover all topics and involve multiple sessions.… The quality of the process may be of more significance than the process itself. Poorly conducted mediation could be more dangerous than when unrepresented parties appear before a well-trained and sensitive judge.
    Note
So far we have considered primarily the desirability of mandatory referrals. Are there any legal constraints? By and large, attempts at facial challenges to such programs have been unsuccessful (see Harvard Law Review, 1990; Golann, 1989).
If the courts should be able to compel participation in dispute resolution processes, what are the limits on that power? In 1998, Congress in the Alternative Dispute Resolution Act adopted a position taken earlier by the Sixth and Seventh Circuits1 and omitted summary jury trials from a list of dispute resolution processes for which compulsory reference was appropriate (28 U.S.C. §652(a)):
     Any district court that elects to require the use of alternative dispute resolution in certain cases may do so only with respect to mediation, early neutral evaluation, and, if the parties consent, arbitration.*
If the courts can compel mediation, what else can they require the parties to do? Can they also require the parties to pay for the mediator? The First Circuit faced these issues in the case below. Following the case, a note and several articles deal with related questions: Can the courts compel represented parties to attend mediations or settlement conferences or can the parties who do not want to go simply send their attorneys? Can the courts require the parties or attorneys to negotiate in good faith? Why can the district court compel mediation but not a summary jury trial? The more the courts require, the closer the matter gets to whether the parties are being pressured to settle, something the SPIDR Report spoke forcefully against. In reading the questions that follow the case and article, consider whether requirements to participate have drifted into pressures to settle.
    IN RE ATLANTIC PIPE CORP.

    304 F.3d 136 (1st Cir. 2002)
SELYA, CIRCUIT JUDGE.
This mandamus proceeding requires us to resolve an issue of importance to judges and practitioners alike: Does a district court possess the authority to compel an unwilling party to participate in, and share the costs of, non-binding mediation conducted by a private mediator? We hold that a court may order mandatory mediation pursuant to an explicit statutory provision or local rule. We further hold that where, as here, no such authorizing medium exists, a court nonetheless may order mandatory mediation through the use of its inherent powers as long as the case is an appropriate one and the order contains adequate safeguards. Because the mediation order here at issue lacks such safeguards (although it does not fall far short), we vacate it and remand the matter for further proceedings.
I. BACKGROUND?
[The litigation was filed by an insurance company to determine whether claims regarding a burst pipeline segment were covered by its policy, but other parties involved in the construction or repair of the pipeline became parties through a “googol of claims, counterclaims, cross-claims, and third-party complaints.” One of the parties, Thames-Dick, asked the court to refer to case to mediation and “suggested Professor Eric Green as a suitable mediator. The district court granted the motion over [Atlantic Pipe Corp. (APC)’s] objection.” [APC sought mandamus relief in the Court of Appeals.]
[The court first concluded that the case was appropriate for advisory mandamus. The court noted that the Federal Dispute Resolution Act and Federal Rule of Civil Procedure 16(c)(9) each would serve as a basis for requiring participation in mediation only if the court had a local rule on mandatory mediation. The court did not have such a rule. With these provisions failing to provide authority for the district court’s order, the key question was whether the district court’s order mandating mediation fell within that court’s inherent power.]
d.    INHERENT POWERS
Even apart from positive law, district courts have substantial inherent power to manage and control their calendars.…
Of course, a district court’s inherent powers are not infinite. There are at least four limiting principles. First, inherent powers must be used in a way reasonably suited to the enhancement of the court’s processes, including the orderly and expeditious disposition of pending cases.… Second, inherent powers cannot be exercised in a manner that contradicts an applicable statute or rule.… Third, the use of inherent powers must comport with procedural fairness.… And, finally, inherent powers “must be exercised with restraint and discretion.”…
The concerns articulated by [the Sixth and Seventh Circuits about mandating summary jury trials] plainly apply to mandatory mediation orders. When mediation is forced upon unwilling litigants, it stands to reason that the likelihood of settlement is diminished. Requiring parties to invest substantial amounts of time and money in mediation under such circumstances may well be inefficient.
The fact remains, however, that none of these considerations establishes that mandatory mediation is always inappropriate. There may well be specific cases in which such a protocol is likely to conserve judicial resources without significantly burdening the objectors’ rights to a full, fair, and speedy trial. Much depends on the idiosyncrasies of the particular case and the details of the mediation order.
In some cases, a court may be warranted in believing that compulsory mediation could yield significant benefits even if one or more parties object. After all, a party may resist mediation simply out of unfamiliarity with the process or out of fear that a willingness to submit would be perceived as a lack of confidence in her legal position. In such an instance, the party’s initial reservations are likely to evaporate as the mediation progresses, and negotiations could well produce a beneficial outcome, at reduced cost and greater speed, than would a trial. While the possibility that parties will fail to reach agreement remains ever present, the boon of settlement can be worth the risk.
This is particularly true in complex cases involving multiple claims and parties. The fair and expeditious resolution of such cases often is helped along by creative solutions—solutions that simply are not available in the binary framework of traditional adversarial litigation. Mediation with the assistance of a skilled facilitator gives parties an opportunity to explore a much wider range of options, including those that go beyond conventional zero-sum resolutions. Mindful of these potential advantages, we hold that it is within a district court’s inherent power to order non-consensual mediation in those cases in which that step seems reasonably likely to serve the interests of justice.…
E.    THE MEDIATION ORDER
Our determination that the district courts have inherent power to refer cases to non-binding mediation is made with a recognition that any such order must be crafted in a manner that preserves procedural fairness and shields objecting parties from undue burdens. We thus turn to the specifics of the mediation order entered in this case. As with any exercise of a district court’s inherent powers, we review the entry of that order for abuse of discretion.…
As an initial matter, we agree with the lower court that the complexity of this case militates in favor of ordering mediation. At last count, the suit involves twelve parties, asserting a welter of claims, counterclaims, cross-claims, and third-party claims predicated on a wide variety of theories. The pendency of nearly parallel litigation in the Puerto Rican courts, which features a slightly different cast of characters and claims that are related to but not completely congruent with those asserted here, further complicates the matter. Untangling the intricate web of relationships among the parties, along with the difficult and fact-intensive arguments made by each, will be time-consuming and will impose significant costs on the parties and the court. Against this backdrop, mediation holds out the dual prospect of advantaging the litigants and conserving scarce judicial resources.
In an effort to parry this thrust, APC raises a series of objections. Its threshold claim is that the district court erred in ordering mediation before resolving a pending motion to dismiss for lack of subject-matter jurisdiction (or, alternatively, to abstain).…
Given what has transpired, this argument is fruitless. While this proceeding was pending, the district court denied the motion in question and confirmed the existence of its subject-matter jurisdiction.… Thus, even if it were error to enter the mediation order before passing upon the motion to dismiss, the error was harmless: it would be an empty exercise to vacate the mediation order on this ground when the lower court has already rejected the challenges to its exercise of jurisdiction.…
Next, APC posits that the appointment of a private mediator proposed by one of the parties is per se improper (and, thus, invalidates the order). We do not agree. The district court has inherent power to “appoint persons unconnected with the court to aid judges in the performance of specific judicial duties.” Ex parte Peterson, 253 U.S. 300, 312, 40 S. Ct. 543, 64 L. Ed. 919 (1920). In the context of non-binding mediation, the mediator does not decide the merits of the case and has no authority to coerce settlement. Thus, in the absence of a contrary statute or rule, it is perfectly acceptable for the district court to appoint a qualified and neutral private party as a mediator. The mere fact that the mediator was proposed by one of the parties is insufficient to establish bias in favor of that party.…
We hasten to add that the litigants are free to challenge the qualifications or neutrality of any suggested mediator (whether or not nominated by a party to the case). APC, for example, had a full opportunity to present its views about the suggested mediator both in its opposition to the motion for mediation and in its motion for reconsideration of the mediation order. Despite these opportunities, APC offered no convincing reason to spark a belief that Professor Green, a nationally recognized mediator with significant experience in sprawling cases, is an unacceptable choice. When a court enters a mediation order, it necessarily makes an independent determination that the mediator it appoints is both qualified and neutral. Because the court made that implicit determination here in a manner that was procedurally fair (if not ideal), we find no abuse of discretion in its selection of Professor Green.7
APC also grouses that it should not be forced to share the costs of an unwanted mediation. We have held, however, that courts have the power under Fed. R. Civ. p. 26(f) to issue pretrial cost-sharing orders in complex litigation. See In re San Juan Dupont Plaza Hotel Fire Litig., 994 F.2d 956, 965 (1st Cir. 1993). Given the difficulties facing trial courts in cases involving multiple parties and multiple claims, we are hesitant to limit that power to the traditional discovery context. See id. This is especially true in complicated cases, where the potential value of mediation lies not only in promoting settlement but also in clarifying the issues remaining for trial.
The short of the matter is that, without default cost-sharing rules, the use of valuable ADR techniques (like mediation) becomes hostage to the parties’ ability to agree on the concomitant financial arrangements. This means that the district court’s inherent power to order private mediation in appropriate cases would be rendered nugatory absent the corollary power to order the sharing of reasonable mediation costs. To avoid this pitfall, we hold that the district court, in an appropriate case, is empowered to order the sharing of reasonable costs and expenses associated with mandatory non-binding mediation.
The remainder of APC’s arguments are not so easily dispatched. Even when generically appropriate, a mediation order must contain procedural and substantive safeguards to ensure fairness to all parties involved. The mediation order in this case does not quite meet that test. In particular, the order does not set limits on the duration of the mediation or the expense associated therewith.8
We need not wax longiloquent. As entered, the order simply requires the parties to mediate; it does not set forth either a timetable for the mediation or a cap on the fees that the mediator may charge. The figures that have been bandied about in the briefs—$900 per hour or $9,000 per mediation day—are quite large and should not be left to the mediator’s whim. Relatedly, because the mediator is to be paid an hourly rate, the court should have set an outside limit on the number of hours to be devoted to mediation. Equally as important, it is trite but often true that justice delayed is justice denied. An unsuccessful mediation will postpone the ultimate resolution of the case—indeed, the district court has stayed all discovery pending the completion of the mediation—and, thus, prolong the litigation. For these reasons, the district court should have set a definite time frame for the mediation.
The respondents suggest that the district court did not need to articulate any limitations in its mediation order because the mediation process will remain under the district court’s ultimate supervision; the court retains the ability to curtail any excessive expenditures of time or money; and a dissatisfied party can easily return to the court at any time. While this might be enough of a safeguard in many instances, the instant litigation is sufficiently complicated and the mediation efforts are likely to be sufficiently expensive that, here, reasonable time limits and fee constraints, set in advance, are appropriate.
A court intent on ordering non-consensual mediation should take other precautions as well. For example, the court should make it clear (as did the able district court in this case) that participation in mediation will not be taken as a waiver of any litigation position. The important point is that the protections we have mentioned are not intended to comprise an exhaustive list, but, rather, to illustrate that when a district court orders a party to participate in mediation, it should take care to assuage legitimate concerns about the possible negative consequences of such an order.…
IV.    CONCLUSION
We admire the district court’s pragmatic and innovative approach to this massive litigation. Our core holding—that ordering mandatory mediation is a proper exercise of a district court’s inherent power, subject, however, to a variety of terms and conditions—validates that approach. We are mindful that this holding is in tension with the opinions of the Sixth and Seventh Circuits in NLO and Strandell [regarding summary jury trials], respectively, but we believe it is justified by the important goal of promoting flexibility and creative problem-solving in the handling of complex litigation.
That said, the need of the district judge in this case to construct his own mediation regime ad hoc underscores the greater need of the district court as an institution to adopt an ADR program and memorialize it in its local rules. In the ADR Act, Congress directed that “[e]ach United States district court shall authorize, by local rule under section 2071(a), the use of alternative dispute resolution processes in all civil actions.…” 28 U.S.C. §651(b). While Congress did not set a firm deadline for compliance with this directive, the statute was enacted four years ago. This omission having been noted, we are confident that the district court will move expediently to bring the District of Puerto Rico into compliance.
We need go no further. For the reasons set forth above, we vacate the district court’s mediation order and remand for further proceedings consistent with this opinion. The district court is free to order mediation if it continues to believe that such a course is advisable or, in the alternative, to proceed with discovery and trial.
    Questions
9.6    On the potential utility of mediation, even in a case where the objector to such a referral ultimately turned out to win on the merits, compare Dunnett v. Railtrack, 2 All. E.R. 850, 853 (2002), where Brooke L.J. of the British Court of Appeal opined as follows:
     [Defendant’s attorney] when asked by the court why his clients were not willing to contemplate alternative dispute resolution, said that this would necessarily involve the payment of money, which his clients were not willing to contemplate, over and above what they had already offered. This appears to be a misunderstanding of the purpose of alternative dispute resolution. Skilled mediators are now able to achieve results satisfactory to both parties in many cases which are quite beyond the power of lawyers and courts to achieve. This court has knowledge of cases where intense feelings have arisen, for instance in relation to clinical negligence claims. But when the parties are brought together on neutral soil with a skilled mediator to help them resolve their differences, it may very well be that the mediator is able to achieve a result by which the parties shake hands at the end and feel that they have gone away having settled the dispute on terms with which they are happy to live. A mediator may be able to provide solutions which are beyond the powers of the court to provide. Occasions are known to the court in claims against the police, which can give rise to as much passion as a claim of this kind where a claimant’s precious horses are killed on a railway line, by which an apology from a very senior police officer is all that the claimant is really seeking and the money side of the matter falls away.
Accordingly, the court refused to award the winner, Railtrack, the usual costs, and added:
     It is to be hoped that any publicity given to this … judgment of the court will draw the attention of lawyers … to the possibility that, if they turn down out of hand the chance of alternative dispute resolution when suggested by the court … they may have to face uncomfortable costs consequences.
Compare Halsey v. Milton Keynes, 4 All. E.R. 920 (2004), in which the English Court of Appeal elaborated on the Dunnett case, reminding counsel that the Civil Procedure Rules include a provision for “encouraging the parties to use an alternative dispute resolution procedure if the Court considers that appropriate,” but that they cannot be compelled to do so. This conclusion raises the question of the consequences if one side refuses the other side’s suggestion that ADR be used. The court pointed out that such a refusal, even by the party that ultimately prevails on the merits, can be sanctioned with a denial of costs only if the refusal was “unreasonable.”
It then discussed six factors that should be used (but not by way of a limitation) in determining whether the refusal to use ADR was “unreasonable”:
 
    a. the nature of the dispute;
    b. the merits of the case;
    c. the extent to which other settlement methods have been attempted;
    d. whether the costs of the ADR would be disproportionately high;
    e. whether any delay in setting up and attending the ADR would have been prejudicial; and
    f. whether the ADR had a reasonable prospect of success.
 
What, if any, application might these decisions have in the United States, where normally each party bears its own costs?
9.7    Was the Atlantic Pipe court correct in its statement that “when mediation is forced upon unwilling litigants, it stands to reason that the likelihood of settlement is diminished”?
9.8    How likely is it for other cases to raise the issue involved in Atlantic Pipe? Not only would the jurisdiction have to have a similar absence of a local rule authorizing mandatory referral to mediation; one of the parties would also have to be willing to stand up to the judge’s recommendation.
9.9    Suppose a local federal rule provided that all nonindigent parties must pay for mediation services whenever a judge, pursuant to a local rule mandating mediation in all civil cases, ordered a case to mediation. Would such a rule be valid under Atlantic Pipe and consistent with page 522?
    Note: Compulsory Attendance of Parties
As noted earlier (pp. 286-288), one of the issues that has come into prominence as a result of the increased focus on settlement efforts is the participation of the litigants themselves in these proceedings. The issue came to a legal head in G. Heileman Brewing Co. v. Joseph Oat Corp., 871 F.2d 648 (7th Cir. 1989). A federal magistrate in Madison, Wisconsin, ordered “a corporate representative with authority to settle [of the defendant corporation, located in New Jersey]” to come to a pretrial conference. Although the defendant’s attorney appeared, no corporate official came. This resulted in the imposition of a $5,860 sanction under Rule 16, representing the opposing parties’ costs and attorney’s fees for attendance at the pretrial conference. On appeal to the U.S. Court of Appeals for the Seventh Circuit, the decision was reversed by a 2–1 vote, but the Court of Appeals sitting en banc, by a 6–5 vote, with six different opinions, reversed the panel and affirmed the trial court.
In the course of its consideration of the Civil Justice Reform Act of 1990, Congress specifically addressed the Heileman issue. Section 473(b)(5) provides that in formulating its litigation management plan, each district court, in consultation with its Advisory Committee,
     shall consider adopting the following litigation management and cost and delay reduction techniques: …
          (5) a requirement that, upon notice by the court, representatives of the parties with authority to bind them in settlement discussions be present or available by telephone during any settlement conference.…
 
How do you read this provision? If you were a district judge faced with the Heileman issue, would you take comfort from §473(b)(5)?
Quite aside from the authority issue, there continues to be considerable controversy over whether principals should be required to be present. The case for requiring principals to be present was stated succinctly by Judge Posner (871 F.2d at 657):
     The only possible reason for wanting a represented party to be present is to enable the judge or magistrate to explore settlement with the principals rather than with just their agents. Some district judges and magistrates distrust the willingness or ability of attorneys to convey to their clients adequate information bearing on the desirability and terms of settling a case in lieu of pressing forward to trial.… Although few attorneys will defy a district court’s request to produce the client, those few cases may be the very ones where the client’s presence would be most conducive to settlement.
But, Judge Posner added, “power corrupts,” noting an instance where the Acting Secretary of Labor was ordered to appear before a judge on the very day of his Senate confirmation hearing:
     The broader concern illustrated by the Brock episode is that in their zeal to settle cases judges may ignore the value of other people’s time. One reason people hire lawyers is to economize on their own investment of time in resolving disputes.
This point was underscored by Judge Manion (whose opinion was joined by several other judges) (871 F.2d at 667):
     Litigants hire attorneys to take advantage of the attorneys’ training and skill.… Part of an attorney’s expertise includes evaluating cases, advising litigants whether or not to settle, and conducting negotiations. I realize that attorneys may sometimes convey inadequate information to their clients regarding settlement. But an attorney has a strong self interest in realistically conveying to the client relevant information necessary for the client to make an informed settlement decision, and in accurately conveying the client’s settlement position to the court and opposing litigants. The attorney also has an ethical duty to convey that information. The threat of malpractice suits and disciplinary proceedings should be sufficient to make any attorney think twice before trying to mislead his client or the court. Attorneys play an important role in our adversary system, and we should not denigrate that role by presuming that attorneys will be incompetent to perform one of the most important functions for which their clients hire them.
Judge Coffey, in his opinion joined in by several other judges, stressed the other side of the coin—the client’s inability to make the necessary judgments under these circumstances (871 F.2d at 662):
     I am convinced that if the attorney does not wish to have the litigant personally appear before the court at the pretrial conference, he [should not be] bound to do so, lest, among other problems, the litigant make an admission of some type which would be damaging to the case and which had not previously been elicited in discovery proceedings. I believe we are all aware of the fact that the appearance of fairness, impartiality and justice is all imperative, and based upon logic I fail to understand how a litigant sitting at a command appearance before a judge who injects himself into an adversarial role for either of the parties’ positions during settlement negotiations can feel that he or she (the litigant) will have a fair trial before the judge if he or she fails to agree with the judge’s reasoning or direction regarding a recommended settlement. We may express in grandiose terms all sorts of theory and postulation about being careful not to influence, intimidate and/or coerce a settlement, but under the pressure that our trial judges experience today from their ever-burgeoning caseloads, we would be foolhardy not to anticipate an undesirable and unnecessary psychological impact upon the litigant in circumstances of this nature. The difficulties associated with active judicial participation in settlement negotiations is expressly exacerbated when the trial is scheduled before the court rather than a jury of one’s peers. The appearance of partiality and impropriety must be avoided at all lengths if our nation is to continue to show respect for its judicial judgments. Since litigants are neither trained in the law nor have the basic understanding of the nuances of legal proceedings that we as lawyers have gained through years of education, professional training and experience, they could well be confused and dismayed with judicial participation in settlement negotiations.
How do you evaluate these arguments? It is interesting to note that four of the six members voting to affirm the trial court’s authority, but none of the five dissenters, had been trial judges.
If you were a magistrate or district judge faced with this issue, would you require the principals to be present? What factors might you look to in exercising this judgment? Cf. pp. 286-288.
Nick v. Morgan’s Foods, 270 F.3d 590 (8th Cir. 2001), involved a sexual harassment action under Title VII. The district court, in accordance with a local rule and pursuant to the consent of both parties, issued an order for mediation with a court-appointed mediator, requiring, inter alia, each side to (1) file a premediation memorandum at least seven days before the mediation session; (2) participate in such session in good faith, as required by the local rule; and (3) send a representative with full settlement authority. Defendant failed to file the requisite memo and sent only its outside counsel, plus a company representative whose settlement authority was limited to $500. (Any higher settlement figure had to be cleared with defendant’s General Counsel, who was available by phone.) At the mediation session, plaintiff made two offers that were both rejected by the defendant without making a counteroffer.
Following the conclusion of the mediation session, the court mediator reported these events to the court, which, following a motion by plaintiff, issued an order to the defendant company to show cause why it should not be sanctioned for failure to participate in good faith. Following a hearing, the defendant company, as well as its outside counsel, were each ordered to pay $1,390, covering plaintiff’s ADR fees and attorney’s fees for the abortive mediation session. In addition, defendant was fined $1,500 for failure to file the premediation statement. Defendant filed a motion to reconsider, which resulted in an additional fine of $1,250 for the defendant and $1,250 for its outside counsel “for vexatiously increasing the costs of litigation by filing a frivolous motion.” On appeal, the order was affirmed in all respects, including a rejection of defendant’s argument that any fine should be imposed solely on its outside counsel.
    E. SHERMAN, COURT-MANDATED ALTERNATIVE DISPUTE
RESOLUTION: WHAT FORM OF PARTICIPATION SHOULD
BE REQUIRED?

    46 SMU L. Rev. 2079, 2089-2111 (1993)
A.    GOOD FAITH PARTICIPATION?
Over the past several years some judges in ordering parties to participate in ADR proceedings have included a provision that they must participate in good faith. A number of states have also adopted, by statute or rule, a good faith participation requirement for mediation or ADR.…
1.    INADEQUACY OF CASE PRECEDENTS
FOR POLICY GUIDANCE
… The recent court-annexation of ADR processes has resulted in few decisions in either federal or state courts concerning required participation in ADR, and such decisions provide little policy guidance as to what kind of participation is required. In most cases courts have relied on Rule 16 (or an equivalent in state courts) or on inherent judicial authority for their power to sanction for nonparticipation. The decisions that have addressed the issue tend to rely on narrow questions of a court’s authority to make such an order or on the appropriateness of the sanctions imposed for noncompliance.…
Other cases have determined that the applicable statute did not, in fact, require “good faith participation.”…
Some cases have simply found that the conduct did not amount to an absence of good faith.…
2.    INADEQUACY OF THE COLLECTIVE BARGAINING ANALOGY
A possible source for policy guidance in applying the “good faith participation” requirement is collective bargaining. Under the labor laws, unions and management that are required to engage in collective bargaining must bargain in good faith. Is that an apt analogy for ADR? Both ADR and collective bargaining would undoubtedly benefit from the parties’ good faith participation. But there are differences in ADR which suggest that such participation is not as critical to the process as in collective bargaining and that the content of “good faith participation” is more difficult to determine.…
… Negotiators are not obligated to demonstrate an intent to find a basis for agreement, or to display a sincere desire to reach common ground, or to respond to and counter meaningfully the offers of the other side. ADR offers a process of assisted negotiation where the parties should be able to choose to be forthcoming and make concessions or not. To deny them the right to take strong, or even extreme, positions (for example, that there is no liability or that a certain sum is the only basis on which a settlement is possible) would deprive them of litigant autonomy and the legitimate right to hold out and have those issues determined in a trial. The level of accommodation to the other side required in collective bargaining is clearly unsuitable for ADR.
One further consideration operating against the use of the good faith participation standard in ADR is its inherent ambiguity. Phrased in terms of subjective intent, it seems to require an examination into a party’s motives rather than its objective conduct. Its subjectivity raises the spectre of courts having to make complex investigations into the bargaining process of an ADR proceeding upon any party’s claim of bad faith participation by another. The possibility of satellite litigation seeking sanctions for bad faith participation could severely undermine its claim to economy and efficiency.
Sanction motions also raise difficult issues of confidentiality. Many jurisdictions accord confidentiality to ADR. Proper determination of a sanction motion for bad faith participation could require the parties and the third party neutral to testify concerning communications made during the ADR proceeding. Courts would thus be faced with either rejecting confidentiality in bad faith participation cases (thereby undermining the need to encourage candor in ADR), or upholding confidentiality (thereby denying the parties access to crucial evidence on the participation issue).…
B.    EXCHANGE OF POSITION AND OBJECTIVE INFORMATION
If a “good faith participation” requirement is undesirable in ADR, there are forms of participation that would enhance the likelihood of success that rely on objective conduct and therefore are more easily enforced by courts. For any form of ADR to succeed, there must be some indication of the parties’ positions on the relevant issues and some exchange of basic factual information. Requiring the parties to provide each other and the third-party neutral with position papers and other relevant information lays a basis for meaningful consideration of the case without mandating specific forms of presentation or interaction with the other party. It encourages further oral participation and interaction without having to specify its form, since once having submitted a position paper, parties and counsel are less likely to refuse to discuss their positions at the ADR proceeding.
A reasonable order would be that the parties provide a position paper in advance of the ADR proceeding which would include a plain and concise statement of: (1) the legal and factual issues in dispute, (2) the party’s position on those issues, (3) the relief sought (including a particularized itemization of all elements of damage claimed), and (4) any offers and counter-offers previously made. This is a shortened list of the kinds of items that are routinely required by federal courts in proposed pretrial orders under the authority of the Rule 16 pretrial conference rule.
The order might also require the parties to provide to the other side in advance, or to bring to the ADR proceeding, certain documents, such as current medical reports or specific business records. It would thus also serve as a discovery or subpoena order.…
    Questions
9.10    The State of Arkabama has a statute requiring all parties in cases involving “a long-term relationship between the parties” to attempt “to mediate the issues in good faith” with a state-provided mediator before a complaint can be filed in court. Under the applicable court rules, a certificate of compliance must be obtained from the mediator before the complaint can be filed.
You are a trial judge in Arkabama faced with the following case. James Martin has been a tenant in Robert Nelson’s house. Recently, Martin gave notice that he wished to terminate his lease effective in 60 days, as the lease permitted. Nelson is angered by this development and refuses to return Martin’s $2,000 security deposit. Nelson claims that Martin caused various damage to his property, which Martin denies. Martin now is bringing suit to obtain the return of the deposit. In opposition to Martin’s claim, Nelson alleges that Martin did not file the requisite certificate of compliance with mediation; he also asserts that the two parties did have a 30-minute session with the assigned mediator but that Martin merely “went through the motions” rather than attempting to mediate in good faith. According to Nelson, Martin simply kept saying that he wanted his money back.
How will you decide this case? Suppose the mediation session was covered by a privilege (see pp. 249-266). Can the judge consider any evidence as to what occurred during the mediation session?
Suppose you had been in the legislature when the mediation statute was passed. Would you have favored its enactment in its present or some alternate form? Why? Why not?
9.11    Robert Damon was involved in an automobile collision with James Friar. Damon believes it was Friar’s fault. Pursuant to an applicable court-annexed mandatory arbitration statute, Damon files for arbitration. Friar’s lawyer does not show up at the arbitration hearing. Friar himself tells the arbitrator he believes the accident was Damon’s fault, but he does not put on any witnesses or cross-examine Damon’s two witnesses. He also tells the arbitrator that it is too expensive for him in a small case like this to have his lawyer present at both arbitration and trial. At the conclusion of the proceeding, the arbitrator renders an award in Damon’s favor.
Friar’s attorney has now filed for a de novo trial in court. Damon contends that the case should be dismissed on the ground that Friar did not participate “meaningfully,” as required in the local court rule, and therefore has forfeited his right to trial. The local rule provides that where a party has not participated “meaningfully” in the arbitration the judge may “impose any appropriate sanction, including dismissal of the case.”
How would you as trial judge rule in this case?
9.12    As an alternative to the typical court-ordered arbitration programs, it has been suggested that states adopt the following remedy for court congestion: every civil plaintiff may propose arbitration of his case. If the defendant refuses, the court, if it finds for the plaintiff, may award costs, including attorney’s fees, to the plaintiff. If plaintiff does not propose arbitration, defendant may do so in his answer, subject to similar conditions. The arbitration award can be “appealed” to the court on any ground applicable to the appeal of trial court decisions.
Would you recommend the adoption of this proposal? Why? Why not?
9.13    Some courts permit the mediator to make a recommendation to the judge if the parties do not settle. Law professor Trina Grillo (1991:1594) relates an incident from a child custody mediation conducted under these procedures:
     [The mediator] said Jerry was entitled to have his son half the time; the only question was which half. Although the mediator recognized the difficulty of arranging for frequent long-distance travel for Kenny, she nonetheless recommended that Kenny spend alternative months with each parent. When Linda protested that, because of Jerry’s work schedule, Kenny would have frequent and continuing contact with neither parent when he was staying with Jerry, the mediator made it clear that if Linda did not agree to sharing custody on the terms she suggested, she would recommend to the court that Jerry get sole custody.
Assume that mandatory mediation programs experience substantially higher settlement rates if the mediators make custody recommendations following unsuccessful mediation. Moreover, judges rely heavily on such recommendations because the mediator is a neutral expert. Do you agree with the Uniform Mediation Act (Appendix E, §7) and SPIDR Report (pp. 519-524) stances against such mediator recommendations to the court?
9.14    As an alternative to mandatory mediation, the following statute has been proposed:
     In any case where any party requests mediation, the court shall order all parties to participate.
How do you evaluate this proposal? Would you favor it in this or an amended form? Why? Why not?
9.15    Law professors Edward F. Sherman and Christopher M. Fairman suggest the following alternative to ordering parties to mediate in good faith:
     The scope of Federal Rule [of Civil Procedure] 68 [which allows a shifting of fees if a defendant makes an offer of settlement and then the rejecting plaintiff does not improve upon the offer at trial] must be broadened to allow plaintiffs to make offers and to allow the shifting of attorney’s fees under certain circumstances. The potential use of Federal Rule 68 should be discussed during pretrial conferences, and Federal Rule 16 can be easily amended to make this explicit. Similarly, mediators should be instructed to consider the impact of Federal Rule 68 in their facilitation of court-connected mediation. While attaching cost-shifting directly to orders to mediate is unwise, adoption of a case evaluation process with cost-shifting provides the promise of additional incentives to settle. If implemented, the changes suggested here would allow offer of judgment rules and mediation practice to work in tandem to encourage settlement (Sherman and Fairman, 2011:356).
What are the advantages and disadvantages of this approach when compared to requiring parties to mediate in good faith? When compared to imposing expenses on a party refusing to accept a mediator’s recommendation and failing to improve upon that recommendation after trial?
D. THE ROLE OF PRIVATE PROVIDERS
Should the courts use its own staff, or refer the parties to private neutrals as did the court in Atlantic Pipe? U.S. Magistrate Judge Wayne Brazil in the next article grapples with the complex issues raised by that question, not only in terms of the quality of the dispute resolution services, but also in terms of the values implicit in the justice system. What about the converse situation—should the court encourage use of private neutrals by reviewing the decisions rendered by them? The second piece examines this issue in the context of a process that has been dubbed “private judging” or “rent-a-judge.” Unlike voluntary arbitration, private judging involves a selection of a “referee” who is empowered by statute to enter a judgment having the finality, precedent value, and appealability of a regular trial court decree (Chernick, 1989; Harvard Law Review, 1981). California’s statute, like those in a number of other states, dates back to frontier days when public judges might not be nearby, but Ohio more recently enacted such a statute to meet the current need created by public judges whose dockets are too backlogged to hold prompt hearings.
    W. BRAZIL, COMPARING STRUCTURES FOR THE
DELIVERY OF ADR SERVICES BY COURTS: CRITICAL
VALUES AND CONCERNS

    14 Ohio St. J. on Disp. Resol. 715 (1999)
I.    INTRODUCTION
This essay is about the main chance.* It is presumptuous and risky. Presumptuous because it purports to identify the values and concerns that should occupy center stage when we decide how to structure court-connected ADR programs. Risky because it will be irrelevant to policy makers who do not agree (either as a matter of philosophic election or fiscal necessity) that the values and concerns I identify should or can play ascendant roles in this comparative analysis.…
What is important to acknowledge at this point is that how a court defines the primary purpose of its program, and how that court prioritizes the values and interests its program could serve, could dramatically affect that court’s thinking about which model or system for delivering ADR services is most attractive.…
II.    THE VALUES THAT SHOULD DOMINATE THE CHOICES WE MAKE
There are scores of different considerations, interests, values, and concerns that decision-makers could take into account when they compare different ways of structuring court-connected ADR programs. That fact creates a risk that when we make the comparisons we will lose track of the main chance—that confusion or want of focus will lead us to make choices that we would not make if we kept firmly in mind what is most important to us. We also must acknowledge that, at least in some settings, some of the values and interests that are at play here are mutually exclusive. So we must make choices. Before we choose, we should have a clear idea of what our priorities are, which values we can least afford to compromise or place in jeopardy.…
These facts of life mean that there likely will always be real limits on the resources that courts will be able to commit to their ADR programs. If those real limits force courts to choose between volume and quality, I believe the former always must be sacrificed for the latter. We should refuse to operate a program that is any larger or more ambitious than we can support at a high quality level—especially in programs where the court either requires participation in an ADR process or generates considerable momentum in that direction. Stated differently, if we are forced to choose, we should concentrate our resources in smaller, higher quality programs—rather than strain our resources to offer thin support for services in whose quality our confidence is substantially compromised.…
The goal of an ADR program that is sponsored by a public court cannot be simply to have the disputing be over. The business of the courts is not business. It is justice. And the dimension of justice for which courts are primarily responsible is process fairness—which includes, among many other things, assuring that all people stand equal before the law and are greeted by the judicial system with the same presumption of respect. It follows that the primary concern of any court that sponsors an ADR program must be with the process fairness of the services that are provided in that court’s name. Those processes must be fully respect-worthy.…
These notions—that the process should be fully respect-worthy and should be something of value in itself—are the centerpieces of my contention that courts which sponsor ADR processes should resolve program design issues in favor of maximizing the likelihood that the neutrals will be of the highest character and that the services they provide will be of the highest quality.… [W]hen we design court-sponsored ADR programs our greatest concern should be to preserve, at least, and to increase, if possible, the people’s respect for, confidence in, and gratitude toward our system of justice.…
What are the attributes of court-sponsored programs that are likely to be most important to encouraging public respect and trust? Stated succinctly, the attributes are: the public’s perception of the motives and purposes that inspire and drive the program, the extent to which fairness permeates it, and the quality of the work performed and the value of the service delivered by the neutrals.
[A] considerable number of program variables can affect the public’s perception in each of these areas—but I contend that the single factor of greatest significance is the quality of the neutrals. More than anything else, it is their integrity, their commitment, their sensitivity, their substantive knowledge, their process skill, their energy and their performance that will determine the level of respect and trust that the program enjoys.
IV.    THE MODELS
We have been asked to compare the following five39 “models” that courts might use for delivering ADR services.
1.    FULL-TIME IN-HOUSE NEUTRALS
In this model, the court hires and pays with public funds the people who serve as the mediators. The mediators are full-time employees of the court. Mediation services in the court’s program are not provided from any other source.
2.    COURT CONTRACTS WITH A NON-PROFIT ORGANIZATION THAT PROVIDES THE NEUTRALS AND ADMINISTERS
THE PROGRAM
This model could be implemented in either of two ways. Under one variation, the parties are charged either nothing or only a nominal fee for the services performed by the neutrals, and the neutrals either are not paid at all or are paid far below market rates with money that is provided by the court through the contract with the non-profit organization.
Under the other variation, the parties are charged more substantial fees (approaching market rates) for the neutral’s services—while neither the court nor the non-profit organization that orchestrates the service by the neutrals makes any significant contribution to the income received by the neutrals.
3.    COURT DIRECTLY PAYS PRIVATE INDIVIDUALS
OR FIRMS TO SERVE
AS NEUTRALS
Under this model, the contractual relationship that underlies provision of the neutral services is between the court and the neutral, not between the parties and the neutral. The court, not the parties, pays the neutral’s fees. While the fees often are not as high as pure market rates would dictate (at least for some of the neutrals), they are not nominal and could constitute a significant portion of some neutrals’ income. But the neutrals are not full-time employees of the court. In most courts that operate under this model, the fees are fixed on a per case basis, not per hour.
4.    COURT ORCHESTRATES SERVICES
BY PRIVATE INDIVIDUALS WHO SERVE AS
THE NEUTRALS WITHOUT PAY
Under this model, the court recruits, trains, monitors, and disciplines the neutrals, who are private citizens who serve without pay and who generally devote only a small percentage of their work life to service in this capacity. Because the neutrals work on what is essentially a pro bono basis, there is little or no charge to the parties for participation in the ADR program.
5.    COURT REFERS PARTIES
TO PRIVATE NEUTRALS, WHO CHARGE
THE PARTIES MARKET RATES FOR THEIR SERVICES
Under this model, there is no contractual or financial relationship between the neutrals and the court. The court might establish some minimum criteria for serving, and might set up a clearing house list of people eligible to serve—but the court’s involvement in quality control is either non-existent or modest.
The principal variations of the model include: (1) the court ordering the parties to use a neutral that the court names, (2) the court ordering the parties to select a neutral from an approved list, (3) the court simply ordering the parties to go into the private market and find a neutral on their own, or (4) the court accepting a stipulation by the parties that they will participate with a neutral of their choice in an ADR session during a defined period—during which, usually, the court suspends the case development obligations the parties might otherwise have. Under all of the variations of this model, the parties end up paying, usually on a 50-50 basis, the market rate fees of the neutral. In some programs, if an impecunious party is ordered to participate in a mediation, either the neutral will waive her fee or the court will pay it.…
THE MOBILE
AND MULTIPLE “BOTTOM LINES”
… It is quite likely that no one model is superior in all settings—even for those who are willing to limit their vision to the values on which I have focused.… Among the many pertinent factors, it is especially important that we attend to the prioritized purposes of the particular ADR program, to the kinds of cases and parties to be served, whether participation is mandatory or voluntary, whether the parties are represented by counsel, the volume of cases the system will be asked to accommodate, and the role the court wants the neutrals to play.…
Bearing all these cautions in mind, I suggest that the staff neutral model is most likely to inspire confidence in the motives that drive the court to establish an ADR program, most likely to signal that the court values ADR processes, least likely to inspire feelings that ADR processes are second rate and that litigants whose cases proceed through an ADR program are second class, most likely to communicate that the court defines itself as a service-oriented institution, and most likely to inspire a sense of gratitude toward the court and a feeling of connection to our society.
Two models seem likely to inspire the most confidence in the motives of the neutrals—the staff neutral model and the model that relies on service by unpaid volunteers. The neutrals may enjoy the greatest presumption of respect under the staff neutral model. The model that could be next most attractive from this perspective is the model in which an outside organization orchestrates the delivery of the services by the neutrals—as long as the particular outside organization enjoys widespread respect in the affected parts of the community.
Comparing the models with respect to various dimensions of “democratization” yields a more complex picture. The economic and procedural barriers to participation are likely to be lowest under the staff neutral model. Barriers to participation based on fear, ignorance, or distrust of the process and its purposes also probably are lowest under this model. Similarly, this model probably is least likely to provoke concerns about conflicts of interest or biases in the neutrals.
On the other hand, the staff neutral model is clearly inferior to the extent that a visibly diverse panel of neutrals is important to inspiring confidence in the political or moral integrity of a program, or confidence in the capacity of the neutrals to understand and appropriately empathize with the litigants’ real-world circumstances. Models that use large pools of neutrals offer obvious advantages from these perspectives. These models also offer courts a substantially greater capacity to provide parties with neutrals who have subject matter expertise—at least if the goal is to provide such expertise to a wide range of cases.
Models that rely on large pools of neutrals also are superior with respect to two additional aspects of “democratization”—both potentially important. First, these models equip courts to offer ADR services to much larger numbers of cases than courts that rely on small cadres of professionals—on staff or otherwise. This would be a consideration of great significance to a court that believed deeply in the value (to litigants, as well perhaps to itself) of its ADR processes and that believed that it could maintain an appropriate level of quality control over a large pool of neutrals.
Second, models that use large and diverse pools of neutrals are superior vehicles for extending the reach and influence of ADR into more segments of our society. This is accomplished in two ways. One is by having the court’s program directly serve a larger, more diverse group of cases—so more litigants, in a wider range of circumstances, are exposed to the value and the philosophy of ADR. The second way these models extend the influence of ADR is by the effect that training and service has on the way the neutrals in the program conduct themselves even when they are not serving as neutrals. The theory is that, once trained in ADR service, the neutrals will approach their other professional work (e.g., for lawyers, the other cases they litigate) with both the tools and the spirit of the ADR process in which they have been “indoctrinated.”
We also confront something of a mixed picture when we examine the models’ relative capacity to attract neutrals who have the appropriate set of attributes. While I am inclined to give a slight edge to the staff neutral model, there are so many factors at play here that I have little confidence in this feeling. Models that rely on essentially pro bono service by experienced professionals have attracted very high quality neutrals—at least when the court asks them to serve only a few times a year. And it is not clear why high quality people could not be recruited by a court that pays neutrals (or firms of neutrals) at approximately market rates. The model that inspires the least confidence from this perspective is the model in which the court requires litigants to find and pay a neutral from the private sector.
It is not clear which model promises the greatest ability to retain the services of high quality neutrals. The risk of “burn out” among staff neutrals may be real, but also may lend itself to exaggeration. The risk that volunteers who serve only occasionally will drift away from a program also is real—but its magnitude remains unclear. And while one would expect occasional volunteers to bring considerable enthusiasm and energy to their neutraling work, there is some risk that they will be distracted or pulled away by their “real” jobs before the ADR process has exhausted its capacity to benefit the parties. Courts that can sustain the flow of payment at market rates to professional service providers might be best able to retain the services of high quality neutrals over time—but it is not clear that there are many such courts, or, at least, that ADR programs so funded could afford to service significant numbers of cases.
The neutrals’ motivation to give a lot of themselves to their work, and the influence of performance-enhancing incentives, appear greatest under the staff neutral model—and, perhaps, under the model in which the court pays the neutrals at or near market rates. On the other hand, potentially role distorting pressures also may be greatest under these models. The model in which the neutrals would appear to be least vulnerable to such pressures is the model in which the court arranges to have an outside organization orchestrate the delivery of the ADR services. The staff neutral model probably creates the greatest risk that the parties will equate the neutral with the court—an equation that could either enhance or distort how the parties behave in the ADR process.
The staff neutral model is clearly superior to most others in the two remaining arenas I have considered. This model promises to develop more sophisticated neutrals (people with more refined and sensitive process skills, and a wider range of neutraling tools) faster than any other model—save, perhaps, a model under which a court pays market rates to professionals who work regularly in the ADR field. Neutrals working in these two models also are most likely, over time, to retain and to use appropriately their process skills and techniques.
The staff neutral model offers far and away the most reliable and least expensive performance quality control. It is under that system that courts can have the most confidence that the way their neutrals carry out their work conforms to the procedural protocols and rules the courts have established. Finally, adopting the staff neutral model also enables courts to avoid having to develop and administer potentially burdensome and intrusive systems for regulating service by providers from the private sector.
I close by re-acknowledging that I have not addressed a good many practical and other considerations that courts that are trying to choose between these models need to take into account. I hope, however, that this essay will prove useful—by helping policy makers identify for themselves the values that they want to play the dominant roles when they decide how to structure the delivery of ADR services in their court or court system.
    Question
9.16    Judge Brazil argues, “No responsible court can place its imprimatur on, and send parties off to participate in, proceedings whose elements and basic character are unknown or out of control.” He adds that courts can supervise their own staff mediators but not large lists of private neutrals. “It would only be by expending considerable resources monitoring and regulating the neutrals on an approved list that a court using this model could be reasonably confident that the neutrals were adhering closely to prescribed protocols and rules.” (Brazil, 1999.) Do you agree? Review the materials on regulating mediation (pp. 196-288). Which aspects of regulation could be eliminated for a court using solely staff mediators?
    R. CHERNICK, H. BENDIX, AND R. BARRETT, PRIVATE
JUDGING: PRIVATIZING CIVIL JUSTICE

    2-4, 33 (1997)
CRITICISM OF PRIVATE JUDGING
Critics urge that private judging inhibits reform of the public system by providing alternative fora to the wealthy and to corporations. Its very existence (and growing popularity) thus harms the public and the courts. The easy availability of lucrative careers in private judging, combined with the drawing-off of some of the more interesting civil disputes into the private sector, are said to induce experienced judges to retire prematurely.
The availability of a convenient, albeit costly, alternative to the courts is thus seen as creating a two-tiered justice system, a private one for the wealthy and the public courts for the rest of society, much like public and private education (with all of the negative connotations for the public alternative).
Critics also suggest that private judges may tend to skew their decisions in favor of litigants and lawyers who are more likely to hire them in future cases, e.g., large corporations and law firms.
Sensitive ethical and disclosure issues are raised by repeated or simultaneous use in different cases of the same judges by a particular lawyer or firm. Perhaps the most troublesome criticism of true private judging is that the promise of high compensation encourages early retirement of the most talented sitting judges.
SUPPORT FOR PRIVATE JUDGING
Contrary to popular opinion, private judging is not only for the rich. About 30 percent of the privately-judged proceedings involved personal injury or domestic relations disputes. Many “consumer” lawyers cite the availability of private alternatives as an advantage to their less than wealthy clients because of the economy and efficiency of those processes.
Although it is argued that many California litigants have abandoned the public court system in favor of private justice, California enjoys a most vibrant “court reform” movement.
The [Institute for Social Analysis (ISA)] Study concluded that there is “no support to the idea that more judges are retiring early to do private judging and that there was no statistically significant difference between the average age at retirement by those who do private judging and those who do not.” The Rand [Corporation] Study reached similar conclusions.… Since the parties choose the private judge and control the kind of procedures that will apply in the hearing, it is unsurprising that they are more likely to perceive the outcome as fair, and indeed the ISA study concluded that litigants had “extremely high perceptions of fairness and satisfaction with private judging on both sides of the case.” Invariably, private judge proceedings are more civil and efficient than court trials.…
A fundamental tenet of our justice system is that it be open to public scrutiny. Although private judging is criticized for limiting public access to civil cases and for making judges less accountable to the public, California has changed private judging procedures to deal effectively with these issues. [ … In California, Rule of Court 244 makes private judge proceedings public to the same degree they would be if conducted in a public courthouse. Nonetheless, such a proceeding—usually conducted in a lawyer’s office or rented facilities such as a hotel meeting room—is inherently more private than a trial conducted in the county courthouse.… ]
Private judging has also been criticized for enabling litigants to “leapfrog” up to five years of court congestion and thereby get into the appellate courts ahead of public litigants whose disputes arose at the same time. The effect of privately judged cases on our appellate courts is extraordinarily small given the modest number of true private-judged cases, according to ISA.…
To the extent the public system needs to be improved by appointing more judges, updating procedures or technology or building new courtrooms, the bar, the bench, court administrators and public officials should provide courts with the tools and resources they need. Nothing about private judging undermines these efforts.…
    Questions
9.17    How persuasive do you find this defense of private judging? Other lawyers have warned about privatizing justice for those who can afford it. They are concerned that the dedication to improving the justice system will be lost among those who can opt out—and that those individuals with means might otherwise be among the most influential of the justice system’s supporters. They wonder whether the private judges really can replicate the justice now being dispensed by the courts. They express concern about the public’s confidence in equal justice. They worry about the effects of allowing private judges to enter an enforceable judgment while shielding the hearings and records from public inquiry. They point out that the public scrutinizes public judges for their judgment and ethics, while private judges are largely exempt. These differences—lack of public access and public scrutiny—may be especially important if the judgment will affect nonparties. When private judges are used for domestic relations cases, for example, their judgments may affect the children—not just the parties to a divorce. Is there a way to have one’s cake and eat it too (that is, to have a high-quality system of public justice existing side by side with a private justice regime)?
9.18    Suppose judges were leaving the bench even more often to become highly paid mediators rather than private judges. Should anything be done to prevent this?
9.19    In a survey of Los Angeles litigators, respondents criticized the courts’ routine reference of discovery disputes to private judges. The private judges charged the parties from $250 to $500 per hour to resolve the discovery disputes (Chernick et al., 1997:48). Should there be more concern that private judges are used for discovery disputes than for rendering judgments? How much difference should it make that the courts, rather than the parties, decide that private providers should be used? Is there an inherent danger of cronyism? How could this be prevented?
9.20    Should private judges, who can enter judgments that can be appealed and be enforceable like regular court judges, be able to assemble a jury based on the court’s jury pool? Why or why not?
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12. The offer-of-settlement rule of the proposed Rule 68 would only aggravate the influence of distributional inequalities. It would make the poorer party liable for the attorney’s fees of his adversary, which are likely to be greater than the plaintiff’s own legal fees when the defendant retains higher-priced counsel. Thus, fee shifting presents a greater risk to plaintiffs than to defendants.…
* See, e.g., Cal. Fam. Code §3170(a) (all contested custody cases must go to mediation); Hawaii Arb. Rules, Rules 6, 8(a) (all money claim tort actions below $150,000, with specified exceptions, must go to court-annexed arbitration).
† Tex. Code Ann., Civ. Prac. & Remedies Code §154.021; Fla. Stat. Ann. §44.102.
* Needless to say, the multidoor idea has applications far beyond courts. Any large organization (whether corporation, university, or hospital) can use this concept to develop a systematic framework for handling disputes within the organization as well as those between it and outsiders. See Chapter 8.
17. … But see McLaughlin v. Superior Court, 140 Cal. App. 3d 473, 189 Cal. Rptr. 479 (1st Dist. 1983) (legislation permitting report to trier of fact would deny due process unless cross-examination of the mediator allowed).
* National Council of Juvenile and Family Court Judges, Model Code on Domestic and Family Violence; ABA Model Standards of Practice for Family and Divorce Mediation.
1. Strandell v. Jackson County, Ill., 838 F.2d 884 (7th Cir. 1987); In re NLO, 5 F.3d 1154 (6th Cir. 1993).
* U.S. Justice Department Special Counsel Peter Steenland reports that summary jury trials were omitted at the insistence of representatives of several federal agencies who found the process to be burdensome.
7. We say “not ideal” because, in an ideal world, it would be preferable for the district court, before naming a mediator, to solicit the names of potential nominees from all parties and to provide an opportunity for the parties to comment upon each others’ proposed nominees.
8. We do not assign significant weight to Thames-Dick’s belated offer to pay APC’s share of the mediator’s fee. There are other expenses involved, and there is too much of a risk that “free rider” status will itself breed problems.
* Based on pre-publication manuscript.
39. Other authors may describe the models somewhat differently and may identify six (or more) models for discussion. The models are conceptual constructs which we use primarily to explicate the issues we have been asked to address. They do not purport to exhaust the universe of possibilities or to reflect all the variations that have been adopted.



Chapter 10

The Future of ADR
A. THE SOCIETAL-PUBLIC PERSPECTIVE
As we try to assess the future of ADR more than three decades after the Pound Conference (p. 5), a mixed picture emerges. On the one hand, there is evidence that much progress has been made:
 
    •  Dispute resolution clauses (sometimes quite sophisticated) are being used increasingly in contracts of all kinds (see Appendix A for sample clauses).
    •  The federal Dispute Resolution Act of 1998 directs each federal district court to establish an ADR program by local rule; there is also comparable legislation in many states, sometimes mandating referral of specific kinds of cases to ADR or authorizing judges in their discretion to mandate ADR when appropriate.
    •  Some businesses and law firms systematically canvass cases for ADR potential (Weise, 1989:385); relatedly, some law firms have set up ADR Practice Groups.
    •  The CPR International Institute for Dispute Prevention and Resolution, an organization of representatives from 800 leading businesses and law firms, is dedicated to the goal of educating its members and others concerning better ways of resolving disputes; its “CPR pledge” commits signers to explore ADR before resorting to court.
    •  Some state ethics or procedural rules (p. 439) require attorneys to discuss ADR options with clients.1
    •  The Administrative Dispute Resolution Act of 1996 requires federal agencies to consider the use of ADR and to appoint an ADR specialist.
    •  About half the states now have state offices of dispute resolution that seek to facilitate the resolution of public disputes by providing technical assistance or recommending competent dispute resolvers.
    •  Many states are taking steps to ensure quality mediation. Maryland now emphasizes voluntary improvement plans for each mediator over mediator qualifications; over 700 Maryland mediators are covered by such plans. Eleven jurisdictions have replaced their mediation privileges and regulation with the Uniform Mediation Act.
    •  Virtually every law school, as well as many schools of business and planning, now offer ADR courses.
    •  20,000 persons, mostly volunteers, mediate in an estimated 400 community mediation centers.2
    •  In 2008, the European Union required member nations to develop plans for the mediation of cross-border commercial disputes.3 Representing an even broader initiative, the United Nations Commission on International Trade began drafting a protocol in 2010 regarding world-wide online dispute resolution for “low value” cross-border consumer disputes.4
 
These, then, are a few of the encouraging signs that ADR has come of age. Still, if we look at the potential, the glass seems not even half full. Disputants often do not use ADR where it would be clearly beneficial to do so. Nor do all lawyers systematically discuss with disputants appropriate forms of ADR that might be employed. Why is this so?
The reason most frequently given for the failure of disputants to make greater use of mediation and other alternatives to the courts is that they do not know about their existence. Despite increasing publicity given to alternatives, we suspect that if a Gallup poll were taken today asking what an individual should do if he had a dispute with his neighbor that they could not resolve, most citizens would say “go to court” or “see your lawyer,” rather than “get a mediator.” The emphasis given to courts and lawyers as the ideal dispute resolvers in American society is simply too pervasive to be easily disturbed. One need only consider, by way of example, the consistent message conveyed by television—“Peoples’ Court,” “Judge Judy,” and “Perry Mason.” In 2010 and 2011, mediation began to attract more mass media attention with two movies focused on mediation—Endgame and The Interrupters—and even a light television series, “Fairly Legal,” so public awareness may grow in coming years.
Even when potential disputants are aware of alternatives to the courts and live in a community where they are available, it is often difficult to locate such mechanisms because they have not gained status as public institutions. Another problem is the common absence of public funding, which sometimes requires disputants to pay for alternative dispute resolution services even as the judicial ones are provided free. More subtle discouragements derive from the distrust that often accompanies processes that are new and unfamiliar and that appear to be unaccompanied by the legal protections that disputants have been taught over the years to value so highly. A related deterrent may be the absence of mechanisms for ensuring high quality in the provision of alternatives.
Psychological factors may also play a part in the gravitational pull of disputants toward the courts. Over a hundred and fifty years ago, de Tocqueville commented on the tendency of most social problems in the United States to devolve eventually into legal problems. Many disputants go to court because they want to challenge their adversaries rather than come to terms with them. According to one study of disputing in a small American city, once disputants have failed to reach a negotiated solution of interpersonal problems with the help of family and friends, they look not for “uninvolved” outsiders to mediate their cases but for a third party who will make a definitive decision about right and wrong (Merry and Silbey, 1984). In the twenty-first-century United States, lawsuits are a socially acceptable form of fighting.
In addition to these general explanations, special considerations may come into play in particular sectors of the disputing universe. For example, large institutional litigants may want a binding precedent to guide future disputes, which they can only get from a court. In many organizations, both public and private, there is also the tendency toward following the path of least resistance and minimal risk. This means taking the tried-and-true route of dumping the problem into the court’s lap, rather than risking possible criticism for what some superior views as an unwise settlement.
Sometimes well-intended substantive statutes have unanticipated anti-settlement consequences. An example is the Health Care Quality Improvement Act of 1986, which required all court judgments of medical malpractice, as well as voluntary settlements, to be reported to a federal registry. The fear that a settlement would be interpreted as an admission of fault has tended to deter doctors and their lawyers from settling any case that they believe they might be able to win in court.
The reluctance of lawyers to use ADR stems from many of the same considerations applicable to clients. Although lawyers are more likely than their clients to be aware of the existence of alternatives, a surprising number of lawyers know very little about them, frequently confusing mediation and arbitration; hence, they are reluctant to suggest their use. Indeed, most legal education is still premised on an adversarial approach to dispute resolution (Riskin, 1982).
Economic considerations may also constitute a significant impediment to the greater use of alternatives. Over the past decades, law firms have built up immense litigation departments. Even though some of the leading litigation practitioners are prominent in the alternatives movement because they see the advantages of accommodative problem-solving in many situations, the very existence of these expanding litigation empires constitutes a self-reinforcing movement toward litigation. Consider, too, the disincentive to early settlement that exists where an organization or governmental entity charges the unit involved in the dispute for damages paid but not for litigation costs (Rogers and McEwen, 1998).
Finally, public policy considerations play a part in explaining the limited use of ADR. Because of the difficulty and expense of doing effective cost-benefit research in this area, many of the questions that we posed at the end of Chapter 1 (pp. 9-10) still remain unanswered. When legislatures demand proof of demonstrable savings from instituting ADR programs, their demands often cannot be satisfied.
What can be done about these forces supporting the status quo? A provocative book, The Tipping Point (2000), by Malcolm Gladwell, may provide a promising prospect for change. The subtitle of the book is “How Little Things Can Make a Difference.” Gladwell’s thesis is that the cumulative impact of many small changes at some point may lead to a “tipping point,” when social policy shifts dramatically, as happened, for example, with respect to public condemnation of smoking and the increased use of seat belts.
What are the implications of this thesis for ADR? How can we achieve a paradigm shift from a court-based system of dispute resolution that is predicated on litigation as a means of “winning” disputes to an ADR system that emphasizes the resolution of disputes?
 
    •  We should focus on ideas that have leverage potential (i.e., a multiplier effect). An example is peer mediation in schools (NIDR, 1991; ABA, 1988; Wissler, 2004:483-87), which benefits not only the students, but also the schools and sometimes even the parents.
             Yet another illustration of a change with leverage potential builds on the research (Wissler, 1996) showing that lawyers who experience ADR are more likely to make future use of it than lawyers who are merely told about it in CLE courses. This suggests use of carrots (cf. Dunnett,
p. 532) or sticks (see Chapter 9.C re mandatory ADR) to provide lawyers with direct ADR experience.
    •  We should focus on ideas that seek to change accepted ways of resolving disputes, as is true, for example, of collaborative lawyering (pp. 476-477).
    •  We should try to build new institutions into the existing dispute resolution structure, rather than create exogenous mechanisms. An example is the multidoor courthouse (pp. 514-518).
 
Aside from these structural changes, there are many specific ideas and actions that may help us to reach a tipping point toward ADR. Here are a few further examples:
 
    1. Continue to promote state and federal ADR legislation and court rules, particularly ones that increase use without increasing costs or limiting the flexibility of the processes.
    2. Continue to promote ADR clauses in contracts.
    3. Encourage the role of settlement counsel (a lawyer whose sole task is to explore settlement for his client).
    4. Help to overcome ADR funding problems (e.g., by providing seed money for ADR experiments, with a provision for permanent funding—e.g., by add-on filing fees—if the experiment proves successful).
    5. Identify key movers and shakers and work with them.
    6. Work with other key players (such as CPR and the ABA Section of Dispute Resolution).
    7. Develop and disseminate ADR success stories, as, for example, one involving an effective mediation of a specific complex problem or the systematic canvassing of business disputes for ADR potential (e.g., by GE or Motorola).
    8. Find better ways of spreading the word to potential users, such as business school students and/or insurance adjusters.
    9. Do more to teach and use ADR in schools of all levels so as to inculcate in future citizens different ways of resolving disputes.
 
What additional suggestions do you have for reaching the tipping point?
In their essay, “The Next Thirty Years: Directions and Challenges in Dispute Resolution” (Moffitt and Bordone, 2005), Professors Bordone, Moffitt, and Sander assert that ADR is at a crossroads, and must meet four challenges if it is to flourish as an academic discipline and a career opportunity for professionals:
 
    •  Responding to those who have voiced concerns about ADR
    •  Addressing private resistance to ADR
    •  Bridging the cross-disciplinary gap that results when ADR scholars from one discipline are unaware of work being done by ADR scholars in another discipline (psychology and law, for example).
    •  Developing new knowledge about:
          •  The costs and benefits of ADR
          •  Effective teaching pedagogies
          •  Multiparty dispute resolution
          •  Role of culture
          •  Role of emotions.5
 
Professor Sander (2007) has also proposed another approach for encouraging the further use of mediation. After noting the disparate use of mediation in various jurisdictions, he proposed the development of a metric—the Mediation Receptivity Index (MRI)—to measure the extent of mediation activity in particular jurisdictions. If such a tool could be validly formulated, it would permit all kinds of insights about how to enhance mediation utilization in a particular jurisdiction. For example, by closely studying the evolution over time in a high-MRI jurisdiction, one might learn much about what factors facilitate enhanced utilization as well as what barriers impede it. Similar insights might be gained by comparing state X, which has a high MRI, with state Y, with a low MRI; such a comparison might be very useful in helping state Y enhance its use of mediation. This approach might be called “Follow the Leader(s).”
Even without the aids to the development of mediation proposed by Professor Sander and others, there are many mediators who foresee a substantially greater use of mediation in the future. A group of 31 mediators who began mediating in the 1970s and ’80s and who remain active in the mediation field today were asked to envision the future of mediation over the next 10 to 15 years. Their responses, collected and reported by interviewers Stephen Goldberg and Margaret Shaw (Goldberg and Shaw, 2012), were remarkably similar:
     Their general sense was that the type of mediation that takes place in the shadow of the courts is likely to increase and that such mediation is likely to become even more routinized than it is at present. “There’s no question in my mind that it’s still growing,” said Carrie Menkel-Meadow, “and there will be more of it. Litigation is getting even more expensive … so all the quantitative reasons will push it.”
          Several mediators told [Shaw and Goldberg] they expect to see particularly substantial growth in mediation use to assist in the resolution of public issues, an area where mediators such as Bowdoin College Prof. Craig A. McEwen, in Brunswick, Maine, see greater prospects for creativity. “[T]here will continue to be new opportunities for people to do creative work in the public sector,” he said.
          Those who practice in the public policy context draw a distinction between their work and the work of those who practice in the shadow of the courts. As Chris Carlson said, the work of mediators in the public sector involves “engaging citizens in policy making and implementation.” Carlson, chief adviser to the Portland (Oregon) State University–based Policy Consensus Initiative, added that it also means “getting people from across sectors working together on tough issues, and dealing with the conflicts that naturally arise in that process.”
 
Prof. Josh Stulberg, of the Ohio State University Moritz College of Law in Columbus, Ohio, said:
     [M]y hope would be we’re going to get involved one way or another in public education policy, health care, energy. It strikes me that those areas are extraordinarily exciting in terms of trying to play a facilitative, leadership role in helping to both shape and implement new initiatives in those areas. Whatever health care looks like in 15 years, I’m sure it’s still going to involve people who believe they ought to get a lot of things that somebody else doesn’t want to pay for. So there’s a lot of work to do. I don’t know what the context will look like, but to me, the exciting possibilities are taking a more prominent visible role in shaping those discussions.
Interestingly, many of the mediators who work in the public policy area predicted that growth in the facilitation of collaborative processes is likely to be carried out by organizational insiders, rather than outside interveners.
“I think [mediation] will have a strong presence, but it may not be what we’re expecting,” explained Susan Carpenter. “I don’t think there will necessarily be more jobs for mediators. I think there will be more training of staff people to mediate or use the skills of mediation internally.… [In today’s economy], the resources available for hiring a facilitator are going to become less just as the interest in using the tools of mediation increases. So what agencies are interested in is training people internally to be effective problem solvers both within their agency and with their external public groups.”
Peter Adler gave an example of what Carpenter described:
     The U.S. Forest Service has set up a whole series of collaboration initiatives that utilize a so-called mediator to do the same things we do, but their rules are somewhat different and their roles are somewhat different, and they have very little interaction with other mediators.… They don’t know anything about our journals, our language, our jargon, they don’t know what a Batna [Best Alternative to a Negotiated Agreement] is, and they may not understand the intellectual distinction between interests and positions, but they get it. They get this stuff, and they do it. They do it all the time. So what I think is happening is that the ideas themselves that underlie the premises of mediation will find lots and lots of traction in lots and lots of places. And it may not be called mediation, it may be called lots of other things … but they’re moving along and taking the same ideas and the same fundaments and deploying those ideas in very interesting ways.
In recent years, other nations have taken approaches designed to implement mediation programs more rapidly than has occurred in the United States. The 2008 EU mediation directive mentioned above (p. 552) gave member nations only three years to implement key portions. As this book went to press, the Turkish Parliament was considering a law that would implement court-connected mediation for civil cases in all courts throughout that nation. At the same time, both initiatives declined to authorize courts to direct participation in mediation, so the increase in use of mediation may move more slowly than in U.S. mandatory mediation jurisdictions. As initiatives like those in the EU and Turkey are fully implemented, that experience will permit some comparisons with the U.S. approach and perhaps some new ideas for improving the MRI (see p. 555).
    Questions
10.1    How might the MRI be determined? What problems do you foresee? How might they be addressed?
10.2    You are asked by the senior partner of your law firm to chair a committee charged with recommending how the firm can improve its understanding, use, and marketing of alternative dispute resolution skills. Some members of your committee advocate setting up an “ADR and Settlement Department.” They argue that alternative dispute resolution settlement is a specialty, like tax, domestic relations, and litigation; particularly skilled individuals (mostly from the corporate department), who are experts in putting together deals rather than in fighting over who did what to whom, and will stay abreast of an expanding field, can provide the highest quality service to clients and other lawyers in the firm. Second, they argue that fighting hard and settling are incompatible functions: to get the best of both, they should be pursued single-mindedly by different people.
Others on the committee argue that clients rightfully expect that each lawyer who handles disputes will litigate effectively when necessary but will also look for dispute resolution opportunities and negotiate good settlements. They argue that dispute resolution expertise should be part of every lawyer’s standard equipment rather than a distinct skill for specialists. They also argue that splitting the litigating function from the settling function will increase costs to clients and be perceived as a “huckstering” attempt to appear up to date. What do you recommend?
10.3    The President’s Council on Competitiveness proposed in 1991 that
     In most cases, the right to sue should be conditioned on a showing that the parties have attempted, and failed, to resolve their dispute. The party alleging harm would be required to prove that it gave timely notice of the grievance prior to filing the suit, except where emergency or other circumstances require immediate resort to the courts without prior notice to the opposing party.
Another proposal of the council urges that a party who refused a settlement offer before trial and ultimately did not do better at trial be required to pay the opposing party’s trial costs.
How do you evaluate these proposals?
10.4    How do you evaluate the following institutionalization proposal?
     The National Institute for Dispute Resolution should establish a counterpart of the Good Housekeeping seal of approval to designate whether a dispute resolution mechanism offered by a particular provider meets requisite characteristics such as accessibility, fairness, and finality. Such a designation would guide potential users and might act as an incentive to the creator of the mechanism to build in the requisite features.
10.5    As noted at pages 540-545, the absence of adequate funding remains a major impediment to the growth of ADR. There are presently four ways of funding ADR processes in the courts (Sander, 1992):
 
    1. Disputants pay;
    2. Use of volunteers;
    3. The general court budget; and
    4. A special filing fee added to all civil cases to create a fund to cover ADR costs.
 
What approach would you favor and why? Does it depend on the nature of the case (for example, neighborhood dispute versus large commercial case)? See page 522.
10.6    “It seems fairly clear that there are significant impediments to the proliferation of ADR practices in law firms. At least five jump off the page: law firm pricing, products, compensation, staffing and training” (Zeughauser, 1997).
The author proposes that a high and low litigation budget be established for each case. The litigators would pursue litigation strategies, charging by the hour, as usual; settlement specialists would pursue settlement, keeping track of hours spent but not billing the client unless settlement was achieved. If it was, the firm’s fee would equal the difference between the total budget (perhaps taken at a midpoint between the high and low budget estimate) and the amount actually paid to date by the client (that is, the unspent litigation budget).6 “This pricing structure would provide an incentive to use ADR to resolve the dispute as early as possible.” In addition, the compensation of attorneys would be adjusted to reflect the fees earned.
How would you evaluate this proposal? Would it be likely to create adequate incentives for lawyers to use ADR techniques? For clients to push their lawyer toward ADR resolutions?
10.7    One corporate litigator said:
     I have never settled a case in mediation. This is so because these [large business] cases involve a great deal of discovery and once discovery is complete people just want to go to trial. People are unwilling to resolve cases without all the facts and thus extensive discovery (Rogers and McEwen, 1998:42).
If you were consulted by the company president concerning ways of remedying this situation, what suggestions might you have?
B. THE STUDENT PERSPECTIVE: “CAN I EARN A LIVING IN ADR?”
Both students and practicing attorneys frequently ask us whether it is possible to earn a living as a neutral provider of dispute resolution services. In 1985, when the first edition of this book was published, our answer was that the only way to do so was by serving as a labor arbitrator or divorce mediator. By 1992, when the second edition was published, the list had expanded to include a small number of full-time neutrals mediating commercial and environmental disputes, as well as a few full-time ombudsmen. Today, the number of full-time neutrals has grown substantially. The spread of court-connected mandatory mediation and arbitration has played a major role in this growth, as has the explosion of employment litigation, which has proven to be fertile territory for ADR. The number of organizational ombudsmen has also multiplied. Though no accurate statistics exist, some observers speculate that, apart from labor arbitration, there may be over 3,000 full-time providers of ADR services in the United States today.
Comparatively few of these providers earn a substantial income from mediation. According to a recent article (Velikonja, 2009:267-268):
     Of the few thousand mediators in private practice who are able to mediate full-time, the majority earn $50,000 or less. There are fewer than a thousand mediators, and possibly a few hundred, who make a good living, grossing $200,000 or more per year. Only a couple dozen or so mediators, primarily former judges practicing with JAMS and a few high-end commercial mediators in markets where the cost of living is high and, as a result, so are mediation fees, are able to consistently bill over $1,000,000 per year.
There are also many full-time administrators of ADR programs in federal and state government offices, federal and state courts, private sector users of ADR services (such as the insurance industry), and ADR providers (such as the American Arbitration Association). In the federal government alone, there are probably close to 1,000 coordinators of ADR programs. Finally, dwarfing all other categories in numerical terms, are the part-time providers of ADR services. Lawyers primarily engaged in the practice of law sometimes offer dispute resolutions services. There are also many family therapists who do some mediation, as well as many college and university professors who mediate disputes related to their area of expertise. In sum, there are many thousands of people who today earn part or all of their living through the provision or administration of ADR services.
Nonetheless, as the following profiles show, carving out a career as a provider of ADR services remains a daunting task, requiring a high degree of commitment, a willingness to take financial risks, and a capacity to survive lean times in the early days of one’s career. The central reason for these difficulties is clear. The law firm model, in which the firm engages young lawyers, assigning them to research and writing tasks while they learn their trade and develop a client base, does not exist in the ADR world. The vast majority of neutrals practice either alone or in small groups, with no apprenticeship program. This appears to be due to a variety of factors. Initially, the provision of mediation, by far the most common ADR service, typically requires neither research nor document drafting, tasks typically assigned to law firm associates. Additionally, mediation, even more than lawyering, tends to be viewed as a hands-on skill, so that work is not easily transferred from a senior mediator to a junior mediator, as it might be from a senior law firm partner to a junior partner.
To be sure, there are a few large groups offering ADR services. Among these are JAMS, the American Arbitration Association, and the CPR International Institute for Conflict Prevention and Resolution. With rare exceptions, however, these organizations do not hire neutrals as employees. Rather, they market and administer the services of established neutrals who are known to the consumers of ADR services. They offer little aid to the beginning neutral, who is thus faced with a Catch 22. If you can’t get work as a neutral, how are people going to have confidence in you as a neutral?
Both our experience and that of successful mediators interviewed by Margaret Shaw and Stephen Goldberg (Shaw and Goldberg, 2010) suggest a variety of steps that you might take if you want a career in ADR:
 
    •  If you are a practicing attorney, conduct yourself so that those with whom you deal respect you for your fairness, integrity, and ability. Stated otherwise, practice law in such a way that others will observe in you the qualities they would want in a neutral.
    •  Take at least a basic course in mediation. Ideally, you should take more than one such course in order to obtain different perspectives on mediation. Mediation courses are offered in nearly every part of the country.
    •  Serve as a volunteer unpaid mediator. Many cities have court-related programs that will provide free mediation training in exchange for a commitment to mediate a certain number of disputes each year.
    •  Search for part-time paid mediation work. Some mediation programs, particularly those that deal with a high volume of cases, will engage comparatively inexperienced mediators on a part-time basis. If you can spend part of your time mediating, and part of your time practicing law, you can gain both mediation experience and a reputation as a paid mediator without the financial risk of cutting your law firm ties completely.
    •  Find a mentor, someone who knows her way around the ADR world, and who will give you advice. Ideally, this person will allow you to observe her at work, and discuss ADR tactics and strategy as they unfold before you. Recently, a number of well-established mediators have taken on paid interns, akin to law clerks for judges.
    •  Market your services. Among the ways in which you might do so, in addition to advertising, are by speaking and writing on ADR, as well as by participating in the ADR activities of your local bar association. If ADR is not currently being used in your area of substantive expertise, promote its use and your capacity to provide it.
    •  Meet and share experiences (and support) with other aspiring and successful ADR practitioners. This can best be done by joining ACR (the Association for Conflict Resolution, formerly SPIDR, in Washington, D.C.), as well as your local ACR chapter. Also consider joining the Section on Dispute Resolution of the American Bar Association, and the ADR Committee of your local bar association.
    •  Keep up with developments in the ADR field by reading such publications as Dispute Resolution Magazine (ABA Section of Dispute Resolution); Dispute Resolution Journal (American Arbitration Association); World Arbitration and Mediation Report (Transnational Juris Publications); Alternatives (CPR Institute); Negotiation Journal (Blackwell); Ohio State Journal on Dispute Resolution; Harvard Negotiation Law Review; Journal of Dispute Resolution (Univ. of Missouri-Columbia); and ACR Quarterly (Jossey-Bass).7,8
 
That many of the experienced mediators explained to Shaw and Goldberg (2010:25) why they had remained in mediation for decades, despite the difficulties of becoming established as a mediator, indicates why so many people aspire to that goal:
     Many mediators mentioned that the wide variety of people they met and situations with which they became involved encouraged them to continue in the field:
It’s so dynamic and fresh, and challenging in that as a mediator I get to go from one subject-matter area to another constantly. And I love being in a job that every day I’m learning something new. (Eric Green)
I didn’t feel like I was doing the same old stuff. We got involved in some really interesting projects in different parts of the world.… I began to explore new ways of dealing with family issues … adoption, and child protection. So it was always changing … challenging, and there was always new stuff. (Bernie Mayer)
     Nearly all the mediators commented on the pleasure they derive from assisting participants in mediation to resolve their dispute, often a dispute that had become life-consuming. Some examples:
I was really turned on by the ability to get people who had been fighting to come up with solutions. And by my own ability to figure out what was important to people and help them get at least some of it. It really was magical. Still is. (Linda Singer)
The sense of satisfaction that comes from helping people work through problems to a resolution that they are able to accept, and that enables them to get on with their lives. So it is both the fascination of looking into their lives, and the sense that I had some impact on those lives that I find satisfying. (Craig McEwen)
     Equally frequent were comments expressing the excitement felt by the mediator when, in the course of a mediation, the likely resolution of a hard-fought conflict becomes apparent. Peter Adler made this point vividly:
When something happens and people gain clarity into something that was one-dimensional for them, and then all of a sudden they can see that there’s more dimensions than one, people start to get unstuck. I just love that. Yeah, and it’s not about how much I made, it’s not about the case, it’s just something special … that’s the million-dollar moment for me. It’s the golden moment for me when people are ready to move on from something they were tripping over in their lives.
     Many mediators draw pleasure from the sense that their work is socially valuable. According to Marcia Greenbaum:
I think that mediation is an opportunity to provide some kind of justice in the workplace, a compassionate ear to employees, supervisors and managers who have problems that a mediator might be able to help them resolve. So it is a way to contribute to the social good, and bring some peace to a workplace that might otherwise be less friendly or more hostile.

The profiles that follow are those of two successful mediators who arrived at their destinations by different routes. Dana Curtis knew she wanted to be a mediator when she was still in law school, and, except for a short stint in a San Francisco law firm, has been mediating ever since. David Hoffman practiced mediation as a partner in a large law firm for many years before founding a firm that provides collaborative law representation and mediation.
    J. ALFINI AND E. GALTON, ADR PERSONALITIES
AND PRACTICE TIPS

    1-9, 49-52 (1998)
DANA CURTIS
I knew I wanted to be a mediator when I was introduced to mediation in a second-year law school course. My other courses, though interesting intellectually, minimized the role of the human being behind the legal claims. Mediation focused on the individuals involved and on the meaning they attached to the dispute. The parties’ priorities could be the most important reference point for resolution. In addition to, or instead of, the rule of law, their concerns, needs, fears, hopes and desires all mattered. As well as seeing how mediation could better meet the needs of the parties than a litigated resolution, I realized that mediation better utilized my strengths. As a mediator, I could use relationship and communication skills I had developed in my first career as a teacher.
Full of enthusiasm for mediation, I asked my professor where to learn about mediating as a career. He referred me to Gary Friedman, a pioneer lawyer mediator and Director of the Center for Mediation in Law in Mill Valley, California. I sought Gary’s advice about mediating employment and other commercial disputes. He encouraged me, but warned that such a career would be difficult to forge, as the application of mediation in civil disputes was uncommon at that time. He also noted that I seemed to have what it would take—the commitment to mediation and an entrepreneurial spirit, evidenced by the fact that I had entered law school as a single mother after moving to California from Idaho with my three children.
Gary advised me to remain committed, to be patient and to get litigation experience to enhance my credibility with lawyers and my understanding of the legal process. Following his advice, after law school I clerked for a California Supreme Court associate justice and thereafter joined a large San Francisco law firm, practicing commercial and employment litigation in San Jose and San Francisco. I began as an enthusiastic associate and during much of my first year of practice seriously considered a long-term litigation career. Before long, my enthusiasm abated. The enormity of financial and human resources spent on litigation astounded me. The inefficiency of the discovery process (where the object, it seemed to me, was to provide the other side with as little information as possible), the lack of predictability and fairness of jury trials, and the failure of litigation to address the clients’ true needs all left me disaffected.
In addition, the demands of big firm practice, the often sixty and sometimes eighty hour work weeks, and the isolation I experienced among 200 other big firm lawyers convinced me that I was not willing to sacrifice more years of “being” for “becoming.” The idea of partnership became unthinkable. As one of my law school friends put it, partnership is like a pie eating contest where the prize is more pie.
I dreamed of mediating. Although I had trained as a mediator and had been teaching mediation for several years, I was unable to see a way to make the transition.
A few days later, I ran into Gary Friedman on the street in San Francisco. When he discovered I was leaving my law practice, he invited me to meet with him. Over a series of meetings, I learned that he was becoming increasingly interested in mediation of civil disputes and would like to work closely with lawyers who were pursuing commercial mediation. Within a few months, I hung out my mediation shingle (literally!) at Gary’s office in Mill Valley. There, I practiced mediation for two years with Laura Farrow, another lawyer who left the firm at the same time I did. It was an exciting time—the invigoration of moving from a high-rise Financial District office to a renovated house with rose bushes, even an apple tree, in the yard, where at last my whole heart was in my work, as well as the uncertainty of whether a mediation practice could actually support my family.…
After two years at Mediation Law Offices, I had the opportunity to become a Circuit Court Mediator for the U.S. Court of Appeals for the Ninth Circuit in San Francisco. I was persuaded to leave private practice by the promise of an endless array of Federal cases to mediate and a steady paycheck. In the Ninth Circuit Mediation Program, I worked with five other full-time mediators to resolve cases on appeal. It was a mediator’s dream come true. We selected our caseload from hundreds of diverse civil appeals. On any day, we might conduct a telephone mediation in a securities case, an employment discrimination dispute, a products liability matter, an IRS appeal, a bankruptcy case or an insurance coverage dispute. Several times a month, I would mediate in person, often in complex multi-party disputes. It was a time of applying my experience and knowledge of a face-to-face mediation model, where the parties could reach understanding in order to craft a resolution that addressed their priorities, not just their assessment of their legal positions. I sought to provide more than a settlement conference. In fact, when I began to speak of legal argument in mediation as an option, not a given, I was surprised by how frequently the parties, and even their lawyers, agreed that discussing the law would not be productive. The first time I suggested that we may not want to discuss the law, the plaintiff (in an employment discrimination case) said, “Thank God! If I had to listen for five more minutes to the company’s lawyer telling me what a rotten case I have, I’d leave!”…
A year ago, I left the Ninth Circuit to return to private mediation practice and to join the Negotiation and Mediation Program at Stanford Law School, where I am a lecturer teaching two mediation courses a year.… I have found the perfect career: teaching makes me a better mediator and mediation makes me a better teacher.
DAVID HOFFMAN
“The truth shall make ye free,” they say, “but first it shall make ye miserable.” The truth was that in the late 1980’s, after devoting my full attention to becoming a trial lawyer, civil litigation had lost much of its luster for me. There may be some lawyers, I concluded, who thrive on a steady diet of litigation, but I was not one of them. I had just returned to my law practice at Hill & Barlow, after a year as staff attorney at the ACLU of Massachusetts, and I found myself agreeing (for once) with Chief Justice Warren Burger, who described our litigation system as “too costly, too painful, too destructive, too inefficient for a truly civilized people.” Although a trial might be what is needed in some cases, I wanted to use my knowledge of the law to help clients avoid litigation.
GETTING STARTED
I called Prof. Frank Sander, my former law school advisor, for advice about converting my litigation practice into an ADR practice. I did not realize at the time how many calls of this kind Frank was receiving each year from disgruntled litigators and burned-out corporate attorneys. With enormous patience, however, Frank outlined some useful steps for developing an ADR group at Hill & Barlow and getting the training I needed to begin mediating and arbitrating.… Much to my surprise, I encountered no resistance at Hill & Barlow. In fact, unbeknownst to me, a small committee of very senior partners in the firm had begun meeting to discuss setting up an ADR practice of some kind, because they wanted to hire a very prominent Massachusetts judge who was about to retire. One of the firm’s senior partners, Carl Sapers (a long-time member of the AAA National Board) and I decided to co-chair Hill & Barlow’s fledgling ADR Practice Group. Carl’s experience as an arbitrator in high-stakes construction cases for many years gave us instant credibility, while I went about getting training and looking for the unfortunate souls who would be my first ADR clients.
My strategy for developing an ADR practice was to knock, rather indiscriminately, on the door of every organization that might have cases to refer. My first stop, after taking training programs in mediation and arbitration, was a community program, the Cambridge Dispute Settlement Center, which provides mediation services for low- and moderate-income individuals in a working-class section of Cambridge. CDSC maintains a roster of approximately 40 volunteer mediators handling landlord-tenant, divorce, small claims, employment and neighborhood disputes. I thought that, with my law background and the experience of working in a 100-lawyer downtown firm where I had handled all of those kinds of cases and more, I would be welcomed with open arms. I discovered, to my surprise, that even after submitting a detailed application and being interviewed, I was put on a waiting list along with a number of highly qualified people. Welcome to the crowded ADR marketplace where, in Boston (as in some other cities), there are more would-be mediators than cases!
Although I was one of many seeking to enter the profession, I found that the experienced mediators and arbitrators who ran the programs welcomed newcomers. I think they cast a somewhat skeptical eye in the direction of recovering litigators like me, waiting to see whether we had truly changed our ways. I guess I passed muster in that regard, because after continued and persistent door knocking, I eventually found myself on the panels of a number of organizations—the AAA, the Middlesex Multi-Door Courthouse, the Massachusetts Office of Dispute Resolution, The Center for Public Resources, The Private Adjudication Center, The Mediation Group, JAMS/Endispute, among others—and I started getting cases.…
WHY PRACTICE LAW?
Some of my colleagues in the dispute resolution community have asked me why I do not abandon the practice of law altogether, and I have come to the following conclusion: as fascinating as the practice of dispute resolution is, I also enjoy the relationship I have with my clients in a law practice. Each type of work has different rewards—and costs.
When I represent clients, I am sometimes uncomfortable with the harshness of the positions they wish me to take, the one-sidedness of their view of the case, and the difficulty they have in seeing and understanding the other party’s point of view. On the other hand, I value the close relationships I have with my clients, the ability to stand entirely by their side, to be their friend, their ally, their confidante. In arbitration work I must, of course, stand completely apart from the parties, my communications with them structured by the formalities of adjudication (no ex parte communications, little if any expression of my own point of view until the end of the case, etc.).
However, even in my work as a mediator, in which I can meet in confidential, private sessions with each side, there are limits to everyone’s candor. For example, the parties seldom share with me the true bottom line they bring to the negotiation (although, to be sure, sometimes they do not know it themselves), and I must keep a certain distance emotionally in order to maintain both the appearance and reality of impartiality.…
ADR IN THE LAW FIRM SETTING
My colleagues at Hill & Barlow sometimes ask me why I continue to do this work in the high-overhead setting of a downtown law firm. They point out—correctly, as far as I can tell—that my costs would be lower and I would probably make more money in an office of my own where I could get by with a half-time secretary and a few pieces of office equipment. I would also be able to serve in cases from which I am currently precluded by conflicts created by my colleagues, both past and present. In a law firm which has been in existence for over 100 years and has 100+ lawyers, the list of individuals and companies that have been clients or adverse parties is formidable.
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Chapter 11

Dispute Resolution Problems
    PROBLEM 11.1: IRVING WESTON v. LAWYER’S PRESS, INC.
Three years ago, in April, Lawyer’s Press, the second-largest U.S. publisher of legal books, entered into an agreement with Irving Weston to publish the session laws of various states and territories. Weston had previously acquired these rights. The Weston-Lawyer’s agreement assigned them to Lawyer’s in exchange for a royalty of 15 percent of sales. The agreement obligated Lawyer’s to use “reasonable efforts” to promote the publication and to provide quarterly royalty reports and payments.
Sales of this publication did not meet expectations. In August of this year, Weston sued Lawyer’s Press in federal court in the Southern District of New York. Weston alleged that Lawyer’s failed to use reasonable efforts to promote the property and did not provide royalty reports and payments as agreed. Specifically, Weston alleged that Lawyer’s did not expend sufficient promotional and sales efforts on the publication, failed to respond in a timely fashion to inquiries, failed to fill orders in a timely manner, and failed to respond to complaints about incomplete shipments. Weston alleged further that the publisher’s royalty reports were inaccurate and incomplete and regularly understated sales and royalties due him. The complaint also charged loss of revenue of $40,000 to $50,000 yearly and damage to Weston’s reputation of an unspecified amount. Separate counts alleged fraud and misrepresentation on the part of Lawyer’s and sought punitive damages.
A second cause of action alleged that Lawyer’s misappropriated another Weston idea—an annotated edition of the complete works of Felix Frankfurter. Weston alleged that he disclosed this idea to the publisher’s management three years ago when he negotiated the session laws deal. Last year, Lawyer’s published The Complete Works of Felix Frankfurter, annotated but with commentary by leading scholars. The publisher’s serials editor contends that Lawyer’s had this idea independent of and prior to Weston’s alleged disclosure of the “annotated Frankfurter” idea (which the editor does not recall), and that, in any event, the “complete Frankfurter” with scholarly commentary is different from an “annotated Frankfurter.”
With regard to the session laws publication, the publisher’s marketing vice president contends that Lawyer’s did use reasonable efforts to promote the publication, but that the publication was “just a loser.” The vice president contends that company documents show that annual promotional mailings were sent to those on the publishing house’s standard mailing list, that its salespeople promoted the publication while visiting libraries, and that the books were displayed at law library conventions. However, two years ago, in July, the Lawyer’s Press sales force went through a major reorganization and very few of the sales personnel from three years ago are still with the company. There is also a problem with respect to the royalties. In June, two years ago, the company’s computer inadvertently erased all sales data on the session laws to that date, so sales and royalty figures had to be reconstructed from poorly organized hard-copy records. There is some possibility that the sales and royalty figures provided to Weston are off.
Weston is represented by a small New York City law firm that specializes in literary law. Lawyer’s is represented by outside counsel from a large New York law firm and a member of its in-house staff. So far, no discovery has been taken and no motions have been filed. But emotional feelings run strong on both sides of the dispute, and all efforts to settle the case by traditional negotiations have failed.
As counsel for Lawyer’s, what process would you suggest for resolving this dispute? Why?
    PROBLEM 11.2: THE MATTER OF CASEY’S FEE
A class action suit filed under Title VII of the Civil Rights Act of 1964 charging an Ironworkers’ Union local with racial discrimination in admitting members has been partially settled after six years of litigation on procedural issues and a year of mediated negotiations. The mediation consumed over 150 hours of meetings, some joint but mostly separate. Most of this time was devoted to the union’s admissions procedure. Ultimately, a tentative settlement, quite intricate but satisfactory to both parties, was reached on this issue. The parties then turned to the issues of (1) the amount of damages due to ten individual plaintiffs alleged to have been discriminatorily denied admission and (2) the amount of attorney’s fees due to John Casey, plaintiffs’ attorney. While defendant agreed to damages for the individual plaintiffs totaling $500,000 (contingent on a resolution of the attorney’s fee issue), and while defendant agreed in principle to payment of a fee to Casey, since he would be entitled to a fee if plaintiffs prevailed in court, negotiations on the amount of Casey’s fee quickly reached impasse.
Casey asserts that he has worked 3,000 hours on the case, and demands payment at his current rate of $200 per hour, plus a multiplier of 1.5 because of the difficulty of the case—a total of $900,000. Defendant doubts that Casey has actually worked 3,000 hours and contends that he should be paid at the rates he was charging at the time the work was done without any multiplier since the case was settled, not won. Thus, defendant has countered with an offer of $250,000 (2,500 hours at $100 per hour, which it calculates as the average rate charged by Casey over the course of the litigation).
Casey has offered to submit the fee issue to the federal district judge to whom the case is currently assigned (the fourth judge on this case in its seven-year history) for his resolution. The defendant has refused to agree to such a submission. Its position is that it does not want to litigate an issue on which the only question is how much more it will pay than the amount it has already agreed to, and that if it must litigate, it will insist on litigating all issues in the case, not just the fee issue.
If you were the mediator in this case, what suggestions might you make to break the impasse?
    PROBLEM 11.3: AMERICAN CAN CO. v. WISCONSIN ELECTRIC POWER CO.
During the early 2000s, American Can Company (ACC) established its Americology Division to exploit a process it had developed for turning municipal waste into supplemental boiler fuel (SBF). This past January, Americology reached an agreement with the City of Milwaukee to take that city’s waste and to process it. Americology subsequently worked out an agreement by which Wisconsin Electric Power Co. (WEPCO) would take that refuse-derived fuel and burn it at two of its generating units. The ACC-WEPCO agreement called for an extensive testing program during which WEPCO would determine the maximum amount of SBF it could burn. The economic risk was to be all ACC’s: the agreement was on a no-profit, no-loss basis for WEPCO. The value of this agreement to WEPCO was that if SBF proved to be a feasible fuel, WEPCO would have available a locally generated fuel to supplement coal. This would both reduce its dependence on coal and, by making productive use of municipal garbage, generate local goodwill.
Under the ACC-WEPCO agreement, the cost to WEPCO of burning the fuel (including, for example, all the cost of facility modifications) was to be no more than the cost of an equivalent number of BTUs of coal. Further, WEPCO was to maintain complete operating control of the burning process.
Paragraph 4 of the agreement provided in part as follows:
          On completion of the evaluation and start-up phases, the parties shall review the utilization and burning of SBF in the units. Should the parties agree that it is economically and technically feasible to burn SBF in the units, this agreement shall continue as provided. Should the parties disagree as to such feasibility, they will make every effort to reconcile their differences, employing if necessary at their shared expense, a mutually acceptable independent expert to review, evaluate, and render a nonbinding advisory opinion as to such feasibility. If after receiving such advisory opinion, the parties are in good faith still unable to agree as to such feasibility, this agreement shall terminate in accordance with its provisions.
As time went on, WEPCO encountered considerable difficulties in burning the fuel (including an EPA air pollution citation) and ultimately decided that it was not “technically and economically feasible” to continue the effort. Consistent with its view of the contract, WEPCO ceased burning the fuel. Subsequent negotiations between the parties at the technical and managerial level on what to do next were fruitless. After an escalating exchange of threatening letters, ACC commenced suit against WEPCO alleging breach of contract and claiming damages of $40 million. In essence, ACC contended that WEPCO breached the agreement by:
 
    1. Not burning to the maximum capability of the units;
    2. Not making all the modifications necessary to burn SBF (as required by paragraph 3 of the agreement) despite ACC’s willingness to pay for the modifications;
    3. Not fairly conducting all the tests required to reach a proper evaluation of SBF burning; and
    4. Not completing the evaluation period required by the contract or submitting the issue of technical and economic feasibility to an independent expert as required by paragraph 4.
 
WEPCO has responded with a counterclaim for $20 million, alleging that its actual costs attributable to burning fuel—including the damage allegedly done to a turbine shaft—exceeded the amount of previous billings to Americology by that amount. Meanwhile, the Americology recycling facility and the two WEPCO boilers that were modified to burn SBF stand idle.
According to the general counsel for both ACC and WEPCO, the lawsuit bristles with factual and contract interpretation issues. The technical issues are particularly intricate, potentially necessitating, among numerous other things, an hour-by-hour review and evaluation of the operating history of two large electric generating units over a period of several years. The technical issues will also require close analysis of the state of the art in the developing refuse utilization industry. The factual complexities of the case will undoubtedly result in an extremely lengthy discovery process and trial. The parties estimate that legal and expert fees and costs to trial will run to several million dollars and that the trial will take 75 days. Initial discovery has validated these estimates.
ACC estimates its chances of winning $40 million at trial to be 75 percent. Thus, it values the case at $30 million, less transaction costs (estimated at $2 million), or $28 million, discounted to present value. WEPCO also estimates its chances of winning at 75 percent. Thus, it values ACC’s claim at a maximum of $10 million plus its transaction costs (also estimated at $2 million), or $12 million, discounted to present value. The parties hold similarly disparate views regarding the likelihood that each will prevail on WEPCO’s counterclaim; WEPCO views the claim as worth $16 million, ACC views it as worth $4 million. The difference between the parties’ expected values of the case is thus $28 million.
As a neutral ADR consultant, what process would you suggest for resolving this dispute? Why?
    PROBLEM 11.4: THE MATTER OF THE HAL 2012 COMPUTER
A year ago, in September, Leasco, a computer leasing company, bought 150 HAL 2012 Information Processors from the HAL Corporation, fully equipped and with software included, for a purchase price of $5 million. The purchase was made on a standard HAL sales contract having a payment schedule of $90,000 per month covering principal and interest. Shortly after the end of the warranty period, Leasco stopped paying. Collection efforts by HAL failed.
In January of this year, HAL Corp. filed a lawsuit against Leasco in federal district court in Chicago, where Leasco has its principal place of business. HAL’s complaint alleges that Leasco owes $320,000 in overdue installments and is in default in the amount of $4,680,000, which represents the total balance due under an acceleration clause.
Leasco’s answer and counterclaim alleges that HAL breached its delivery and maintenance obligations and misrepresented the performance capabilities of the 2012. Specifically, Leasco alleges that various system components and software packages were delivered late, that there were many difficulties with the equipment that was delivered, that HAL service was slow and inadequate, causing considerable downtime for end-users, and that the systems could not perform many of the functions that HAL salespersons claimed they could. In a second counterclaim, Leasco alleges that HAL’s actions were part of an attempt to drive Leasco out of the leasing business, in violation of the antitrust laws. HAL has a subsidiary in the computer leasing business, and Leasco contends that HAL sought to drive it (Leasco) out of business to aid the HAL subsidiary. Leasco seeks $10 million in actual damages on the fraud claim and $50 million (before trebling) on the antitrust claim.
HAL’s internal investigation indicates that there were some delays in delivery but nothing beyond the usual delays that can be expected with a new product of this sort. The HAL service record is mixed, but HAL maintenance personnel contend that any deficiencies were caused by Leasco’s own delays in calling for service in order to avoid extra charges for “after work” hours.
As Counsel for Leasco, what process would you suggest for resolving this dispute? Why?
    PROBLEM 11.5: CINCINNATI FOODS
Cincinnati Foods, a large food processing company, has asked your law firm to write a dispute resolution clause for its form contracts with about 50 farm operators providing potatoes for Cincinnati Foods’ frozen fried potatoes. Disputes between Cincinnati Foods and its potato suppliers are frequent, growing out of such matters as the quality of the potatoes and the appropriate price for them. These disputes have led to substantial turnover in suppliers, interruption in potato supplies, and temporary curtailments in production of frozen fries. Still, there has been no litigation arising out of these disputes, since the farm operators lack the resources to sue.
What dispute resolution clause will you recommend?
    PROBLEM 11.6: DYNA-MO CO.
Dyna-Mo Co., a computer software manufacturer, has a workforce of 500 employees. None of these employees are represented by a union, and Dyna-Mo would like that situation to continue. In recent months, top management has become concerned that some lower-level supervisory personnel may be treating employees unfairly. In order to provide a means for such employees to present claims to management in an orderly fashion, Dyna-Mo institutes a mediation procedure. The first three grievances presented under the procedure involve claims of unfair discharge.
Dyna-Mo has asked you to serve as the mediator for these and all subsequent claims. Would you agree to do so? Why?
    PROBLEM 11.7: THE CASE OF NEIGHBORHOOD CARE, INC.
You have been asked by a friend who lives on the east side of town if you have any suggestions for heading off what he believes may become an ugly confrontation between his church and some of its neighbors over a church proposal to lease space to a mental health organization.
Your friend has given you the following position papers drawn up by church leaders and the neighborhood association.
EAST SIDE CHURCH
Expanding Needed Services
We have, after careful consideration, decided to rent space in our building to Neighborhood Care, Inc. This is a highly regarded, not-for-profit mental health organization that provides recreational counseling services to residents of our general area. They are certified by the state department of mental health. They operate three facilities in neighboring towns. We’ve checked with officials in those towns and heard only good things about them.
Neighborhood Care, Inc. proposes to operate its program from 9 A.M. to 9 P.M. six days a week, although it may take them a year or two to reach that scale of operation. They will provide one-on-one counseling during the 9 to 3 hours, by appointment only. They expect to provide counseling for 10 to 12 clients a day. They will also offer recreational activities for 20 to 30 clients each day from 3 to 9 P.M.
Our church feels strongly that mentally retarded teenagers and adults who have been deinstitutionalized deserve a comfortable setting in which to meet and play. Neighborhood Care, Inc. will be serving clients from our own community and nearby towns.
Our church has lost many of its members over the past 10 to 15 years. Our congregation has dispersed. To maintain our physical plant we must generate new income. Neighborhood Care’s request came to us at just the right time. From what we’ve heard, they have no other place available to them at the reasonable price we have offered. While our building may not be exactly what they wanted, it will serve their needs in the short term. In the future, they may be willing to pay to renovate the lower floor of the church.
Neighborhood Care assures us that they will always have a trained counselor on hand and a trained psychiatric nurse on call.
Residents of almost every community oppose halfway houses and other facilities designed to serve the mentally disadvantaged. We expect opposition, and we see no reason to sit down and talk with selfish people who care only about themselves. We are prepared to withstand any abuse. This important service to the community must be provided.
The residents of the abutting neighborhood have complained in the past about everything. The problem, in our view, is that they are of a different faith.
EAST SIDE NEIGHBORHOOD ASSOCIATION, INC.
Preserving Neighborhood Values
We have heard rumors that the church on the corner is going to lease space in its building to an organization that provides services to the mentally retarded, some of whom have recently been released from mental hospitals. We are angry and frightened. As far as we are concerned, this kind of activity has no place in our quiet residential neighborhood. We have every intention of turning out in force at the upcoming Zoning Board hearing to protest the granting of a permit for this facility.
At a recent meeting of neighbors opposed to the facility, the following demands were drawn up:
 
    1. The church should not be allowed to rent its space for any use that will disturb the neighborhood. Many of us have lived here for more than 25 years, and we’ve paid our taxes and kept up our homes. We deserve peace and quiet.
    2. If mentally disturbed people are attracted to this area in large numbers, there is bound to be trouble. Some of our neighbors are elderly and have no ability to defend themselves. This facility will cause some of us to become shut-ins.
    3. There have been break-ins in the area. This facility is likely to increase the crime rate. It will be impossible to walk outside in front of our homes.
    4. We are opposed to any new activity in the neighborhood that will increase parking and traffic hazards, increase noise levels, and diminish the value of our property.
    5. In the past the church has expanded its activity (i.e., Sunday school and day care) without consulting us. The results have been completely unacceptable—cars parking on our lawns, strangers coming and going at all hours. We demand that no additional activity be allowed.
    6. We’ve heard that the group that the church proposes to rent to—Neighborhood Care, Inc.—will not be able to provide full-time supervision for the disturbed patients it hopes to serve. We are convinced that the church is not an appropriate setting in which to provide health services. Moreover, we are concerned that neither the church nor Neighborhood Care, Inc. will be able to deal with the disturbed people who will wander in off the streets once they hear that a place to stay is available.
    7. If the Zoning Board is not empowered to stop this intrusion into our community, we insist that very strict conditions be imposed: (a) hours of operation must be limited to 10 A.M. to 2 P.M. four days a week with no activity on Fridays or weekends; (b) no more than 10 people in the church at any time; (c) parking only in the church parking lot; (d) the church must accept responsibility for any and all damage caused by strangers in the neighborhood; and (e) no noise or trash.
    8. Our group is prepared to go to court if necessary. We have contacted our representative to demand that the Board of Aldermen undertake an investigation to be certain that Neighborhood Care, Inc. is qualified to run such a facility. If this kind of facility is so important, why doesn’t the city government offer space (at no cost) in one of our public buildings?
 
What suggestions do you have for resolving this dispute? What problems do you anticipate? How would you attempt to deal with these problems?
    PROBLEM 11.8: WHITTAMORE v. FAIRVIEW CLINIC*
Three years ago, Dr. Richard Singson, director of the Fairview Medical Clinic, the only medical service provider in a small rural town, was seeking two physicians to fill open positions on his staff. After several months of extensive and difficult recruiting, he hired two doctors, Andrew and Jane Whittamore, to fill the respective positions of pediatrician and gynecologist. The fact that the doctors were married did not seem to be a problem at the time they were hired.
Fairview Clinic liked to keep its doctors and generally paid them well for their work with patients. The clinic was also concerned about maintaining its patient load and income and required each doctor joining the practice to sign a five-year contract detailing what he or she was to be paid and what conditions would apply should the contract be broken by either party. One of these conditions was a no-competition clause stating that should a doctor choose to leave the clinic prior to the expiration of the contract, he or she could not practice medicine in the town or county in which the Fairview Clinic was located without paying a penalty. This clause was designed to protect the clinic from competition and to prohibit a doctor from joining the staff, building up a practice, and then leaving with his or her patients to start a private competitive practice before the term of the contract had expired.
When Andrew and Jane joined the Fairview Clinic staff, they both signed the contract and initialed all the clauses. Both doctors performed well in their jobs at the clinic and were respected by their colleagues and patients. Unfortunately, their personal life did not fare so well. The Whittamores’ marriage went into a steady decline almost as soon as they began working at Fairview. Their arguments increased, and the amount of tension between them mounted to the point that they decided to divorce. Since both doctors wanted to be near their two young children, they agreed to continue living in the same town.
Since each physician at the clinic has a specialty, they all relied on consultations with their colleagues. Thus, some interaction between the estranged couple was inevitable. Over time the hostility between the couple grew to such a point that the Whittamores decided one of them should leave the clinic for their own good and that of other clinic staff. Since they believed Andrew, as a pediatrician, would have an easier time finding patients, they agreed that he was the one who should go.
Andrew explained his situation to Singson and noted that because he would be leaving for the benefit of the clinic, he expected that no penalty would be assessed for breaking the contract two-and-a-half years early and that the no-competition clause would not be applied to him.
Singson was surprised and upset that his finely tuned staff was going to lose one of its most respected members. And he was shocked by Whittamore’s announcement that he planned to stay in town and open a medical practice. Singson visualized the long-range impact of Whittamore’s decision: the doctor would leave and set up a competing practice, and many of his patients would leave the clinic, and follow him. The clinic would lose revenue from the doctor’s fees, lose patients, incur the cost of recruiting a new doctor, and, if the no-competition clause was not enforced, establish a bad precedent for managing doctors in the clinic. Singson responded that the no-competition clause would be enforced if Whittamore wanted to practice within the county, and the clinic would have to arrive at a penalty for violating the contract. He estimated that the penalty could be as much as 100 percent of the revenues that Whittamore might earn in the two-and-a-half years remaining on his contract (or approximately $250,000).
Whittamore was irate at Singson’s response. He considered it unreasonable and irresponsible. If that was the way the game was to be played, he threatened, he would leave and set up a practice, and Singson could take him to court to try to get his money. Singson responded that he would get an injunction against the practice if necessary and would demand the full amount if pushed into a corner. Whittamore left Singson’s office mumbling that he was going to “get that son of a gun” as he went down the hall.
What are the major impediments to a negotiated settlement of this dispute? What kinds of ADR methods might be useful in this case? Why? What outcomes might they develop that a court could not? If you had been consulted by Singson and Whittamore at the time they signed their initial contract, what advice would you have given them?
    PROBLEM 11.9: UNIVERSITY HOUSING DISPUTES
Disputes between university area landlords and tenants, as well as among roommates, have begun to interfere with the quality of life for students and have caused some of the landlords for the best managed properties to threaten to sell. University officials have hired you to set up a nonbinding dispute resolution program for complaints between university area landlords and student tenants and among roommates, and have indicated that they will budget $50,000 per year for the program.
Most area landlords will agree to include a clause in their form lease that requires resort to the university program for all disputes with their tenants, as long as the process will not delay a court filing by more than two weeks. Local tenants’ groups also agree that they will urge tenants to agree to the clause, if the program is fair.
Draft the clause and design the university program. Be certain to address the following issues: How will you respond to different levels of access to legal expertise between landlords and tenants? Do you propose that the university seek enactment of a statute to assist the operation of the program? What will be included in the clause and what will be the program rules about confidentiality? What will be the qualifications for the third-party neutrals?
    PROBLEM 11.10: GRISWOLD v. LANGDELL
The City of Langdell is seriously in need of a site for a new solid waste landfill. Its existing site is under closure orders from the State Department of Natural Resources (DNR) because the landfill has reached capacity and is threatening to pollute ground water and a nearby trout stream. Langdell’s preferred location is outside its boundary, and it annexes 150 acres in the adjacent town of Griswold and proceeds with site development and permitting procedures. A manufacturing company in Langdell vigorously supports this decision because it will be a principal user of the landfill and will profit from its proximity. The company is joined by the union of its employees and other members of Langdell’s economic community in lobbying for this site.
Unwilling to be the neighbors of the new “dump,” certain residents of Griswold, already resentful of Langdell’s encroachments, wage an active campaign against Langdell’s chosen site. Eventually, they succeed in winning the support of Griswold officials. These officials first use informal political means to try to pressure Langdell into reconsidering its decision. However, Griswold stands virtually alone when nearby towns, fearing they might be considered as alternative sites, offer only nominal support to Griswold.
Griswold resolves to take all available legal means to stop the project. It files an appeal to DNR and a court action challenging the annexation and the environmental impact assessment for the landfill. It also passes an ordinance limiting the use of town roads needed for access to the site.
Just as landfill construction is getting under way, Griswold succeeds in winning a three-day restraining order to halt development. The judge indicates, however, that he would hesitate to give favorable consideration to an injunction. Meanwhile, Langdell moves to invalidate Griswold’s road ordinance.
Langdell has invested two years in studying various sites and developing this particular one. It faces a major setback if Griswold succeeds in having this site rejected. The weather is also a factor. It is the end of summer, and Langdell planned to complete construction by winter.
Griswold has already spent more than originally appropriated to fight the landfill. While it has succeeded in delaying the project, it has no assurance of eventual victory. Town residents who live a distance from the site are beginning to criticize the amount of money being spent on litigation. Some residents are also dissatisfied that more effort is not being exerted to solve Griswold’s own solid waste problems.
Another party to the dispute is Environmentalists in the Public Interest (EPI), a statewide citizen organization dedicated to acting as a watchdog of the DNR’s regulatory activities. EPI believes that the DNR may have violated the State Environmental Policy Act in its handling of this case and is contesting the adequacy of the agency’s review of alternative sites and the required documentation of that review. Although EPI has joined Griswold in petitioning the Circuit Court for an order to have DNR amend its documentation, the group has been reluctant to commit its limited resources to a full-scale legal battle. It does not have reason to believe the landfill itself will cause environmental harm, and it is aware of the harm threatened by the continued use of the old facility.
The DNR, too, is anxious, both because of the pollution threatened by Langdell’s overloaded existing landfill and because the DNR procedures and decisions are the subject of legal challenge by Griswold and EPI.
You are director of the State Office of Dispute Resolution and are considering becoming involved in this controversy. Should you do so? If so, how would you proceed? What obstacles would you anticipate? How would you deal with those obstacles?
    PROBLEM 11.11: CITIZENS v. WESTERN NUCLEAR CORP.
Western Nuclear Corporation has been engaged for approximately 15 years in the generation of electricity at its nuclear plant in central Michiana. It is one of the largest nuclear facilities in the United States, with an average net annual profit of $300 million and a net worth of approximately $3 billion.
Approximately a year ago, state environmental officials discovered that Western was discharging small amounts of radioactively contaminated water into the ground and had been doing so for approximately ten years. Horrified by this news, a group of citizens consisting of all persons living within a three-mile radius of the Western plant (the area that the Michiana Environmental Commission determined had been reached by the contaminated ground water) filed a class action suit against Western, seeking $500 million in damages.
Western concedes its negligence in allowing the contaminated water to escape into the ground but contends that the amounts involved were so small as to cause no injury to any of the plaintiffs. The plaintiffs concede that none of them have yet become ill, but they contend that their lives have been ruined because they live in constant fear of the potential long-term effects on their health and that of any children they may have resulting from ten years of exposure to radioactive water.
Although no case raising the damages issues here presented has previously been decided, plaintiffs’ attorneys are certain that a jury from this area will understand and sympathize with the plaintiffs’ fears and issue a huge verdict in their favor. Defendant’s attorneys, on the other hand, are equally sure that they will prevail in their contention that after ten years there is absolutely no evidence of any harm to any plaintiff and that plaintiffs are entitled to no recovery whatsoever. Negotiations aimed at settling the suit have reached an impasse.
As a neutral ADR consultant, what process would you suggest to resolve this dispute. Why?
    PROBLEM 11.12: SATCOM, INC. v. TELECOM
Worldsat, a joint venture company, was established to seek a license for, and, if successful, to operate, a worldwide satellite communications system intended to increase the range and the reliability of portable cellular phones. One of the two joint venturers, Satcom, Inc., had primary responsibility for satellite construction; the other, Telecom, which was composed of three corporations acting as equal partners, had primary responsibility for satellite operations.
Both joint venturers knew that they would have to invest substantial amounts of money in this project and that there was no guarantee that they would receive a license. (The Federal Communications Commission (FCC) had announced that only one applicant would be granted a license.) The bulk of the up-front investment was to consist of designing and building a prototype satellite. After lengthy negotiations with Telecom’s general counsel, Satcom’s president agreed to undertake that task, at Satcom’s expense, on the condition that if the license were awarded to another applicant, Satcom would be reimbursed for 50 percent of its expenses, plus interest, by Telecom. The contract also contained a force majeure clause, which provided that if the joint venture could not be carried out for reasons beyond the control of either party, neither party would be liable to the other.
After Satcom had completed its work, at a cost of $400 million, the FCC announced that, because of limited world spectrum availability, it would not grant a license to any of the applicants. Satcom demanded $200 million, plus interest, from Telecom on the basis of the reimbursement clause. Telecom refused, arguing that the reimbursement clause applied only if a license were granted to another applicant, not if no license were granted. The latter situation, Telecom argued, was controlled by the force majeure clause, under which no recovery was available. Satcom responded that Telecom ignored the purpose of the cost allocation provision, which was to share the loss if the joint venture failed because it did not receive a license. This provision, designed specifically for this contingency, argued Satcom, ought to prevail over the general force majeure clause.
Satcom brought suit against Telecom seeking $200 million in damages. After three years of discovery and motions, nothing has been resolved. Each party has incurred approximately $2 million in attorney’s fees and expenses to date, and each anticipates spending at least another $2 million in fees and expenses if the case goes to trial. Demands on executives’ time have been and will continue to be great.
Settlement negotiations, carried on by Satcom’s and Telecom’s general counsel, have been desultory and marked by frequent accusations of bad faith. Telecom’s general counsel insists that he negotiated only a limited reimbursement provision with Satcom and has let it be known that he regards Satcom’s contention to the contrary as frivolous and motivated by the desire of Satcom’s president to keep his job. Telecom’s most recent settlement offer, which it characterizes as a “nuisance payment,” was $4 million; Satcom’s most recent demand was $160 million. No trial date has yet been set, and the judge estimates that it will be at least two years to trial.
If you were Satcom’s outside counsel, what advice might you give Satcom regarding an appropriate dispute resolution procedure?
    PROBLEM 11.13: A NEIGHBORHOOD DISPUTE
Smith and Jones are neighbors who share a driveway. In the past year, there have been numerous instances in which one of them has blocked the other’s car, leading to angry exchanges and threats of physical harm. Last week, things finally reached a boiling point. When Smith once again blocked Jones’s car, Jones came out of his house and socked Smith on the jaw. Smith called the local police and said he wanted to file an assault charge against Jones.
If you were the prosecutor, would you refer this case to the Neighborhood Justice Center for mediation?
    PROBLEM 11.14: THOMAS v. EAGLE RIFLE CO.
You represent the parents of Roger Thomas, a 15-year-old boy who accidentally shot and killed himself while playing with an air rifle manufactured by Eagle Rifle Co. Shortly after Roger’s death, his parents brought suit against Eagle for negligence in manufacturing the rifle involved, as well as for breach of warranty in manufacturing a product not reasonably safe for purchasers in the age-group for which the product was intended. The suit seeks $5 million in damages.
According to Mr. and Mrs. Thomas, they intend to use whatever amount they recover from Eagle to warn other parents about the dangers of air rifles. If they receive any amount close to the $5 million they have demanded, they plan to establish a charitable foundation to carry out this publicity campaign. They do not, however, want this case to go to trial, as reliving the events leading to their son’s death would be extremely painful for them.
You are aware of three similar suits against Eagle that have gone to trial in the last two years. In each of those suits, Eagle received a jury verdict in its favor. In two other suits, Eagle prevailed on motions for summary judgment. In each case its defense has been the same: Eagle takes all precautions to manufacture air rifles that are as safe as possible. Additionally, Eagle has spent substantial sums to publicize the inherent risks associated with air rifles. Under these circumstances, neither negligence nor breach of warranty claims are well founded. Additionally, Eagle typically asserts that the purchaser has assumed whatever risks are inherent in the use of its air rifles.
What dispute resolution procedure would best serve your clients’ interests in this matter? How would you estimate your chances of reaching agreement with counsel for Eagle on a dispute resolution procedure?
    PROBLEM 11.15: THE VIRGINIA MEDICAL GROUP
The Virginia Medical Group (VMG) is an Independent Physician’s Association (IPA), founded in 2000 by three physicians (Tom Lane, Diane Shawn, and Hal Ross) who thought that by joining with other physicians they could achieve two objectives: (1) negotiate better contracts with HMOs and insurance companies for the provision of medical services; and (2) reduce their overhead costs by having a single office deal with the paperwork involved in their performing services pursuant to HMO and insurance company contracts. Lane and Shawn contributed $250 each and Ross contributed $500 to cover the costs of incorporating VMG and printing letterhead and brochures. Each of them received stock in proportion to the contribution made, with Lane and Shawn each receiving 25 percent of the VMG stock and Ross receiving 50 percent.
Over the next decade, VMG became quite successful. By 2010, it was composed of 35 physicians, each of whom had successful practices composed in substantial part of patients who were covered by HMO and insurance company contracts negotiated by VMG. The total number of such patients exceeded 30,000. Much of this growth was due to the energy, vision, and efforts of Ross, who had succeeded in negotiating profitable contracts with HMOs and insurance companies and in efficiently managing the administration of those contracts. Ross also maintained a busy medical practice as part of the VMG group. Over the same period of time, Lane and Shawn had less and less to do with VMG. By 1997, neither was practicing with VMG or had any relationship with VMG other than stock ownership.
In July 1997, a local hospital indicated interest in purchasing a controlling interest in VMG and offered $4 million for 51 percent of the VMG stock. Lane and Shawn were willing to sell their 50 percent, but Ross did not want to turn over control of VMG to a hospital. When the 35 physician members of VMG learned of the hospital’s offer, and the possibility that it would be accepted, they were furious. First, they, like Ross, did not want VMG controlled by a hospital, which, they feared, would have interests quite different from those of the physicians. Second, they took the view that the value of VMG was the result of their skill as physicians, and that it was unthinkable that someone else, particularly Lane and Shawn, who had nothing to do with VMG other than a miniscule investment many years ago, should profit from their labor. Many of the physicians began talking about leaving VMG. As a result, the hospital withdrew its offer.
The termination of negotiations with the hospital calmed the situation temporarily, but the physicians, in discussions among themselves, expressed the fear that even though this sale had not taken place, they had no guarantee that a future sale would not take place, regardless of their opposition. To prevent that from happening, the physicians formed a group whose objective was to purchase the 50 percent stock ownership in VMG that was held by Lane and Shawn. The physicians’ view was that if they held 50 percent of the stock, they could effectively block a sale, since they would never consent to a sale, and no purchaser who wanted control would have any interest in purchasing the remaining 50 percent held by Ross.
Efforts by the physicians to purchase the stock held by Lane and Shawn have, to date, been fruitless. The physicians offered $500,000 to each of them, a total of $1 million, but Lane and Shawn have said they want $1 million each and have refused to budge from that figure. Their view is that some day Ross will also be interested in selling his stock, and when that happens, the three of them can sell a controlling interest in VMG for at least the $4 million that the hospital offered.
Faced with this stalemate, many of the physicians are talking openly of abandoning VMG and starting another IPA. They have pointed out to Lane and Shawn that if enough of them do leave VMG, it will be worth nothing, as will Lane’s and Shawn’s investment. Lane and Shawn have responded that they doubt many physicians will leave VMG, which has contributed substantially to the success of their practices.
Lane’s and Shawn’s refusal to accept the physicians’ offer, or to move at all off their $2 million demand, have further antagonized the physicians. From their perspective, Lane and Shawn are greedy profiteers, who invested a pittance, were lucky in their investment, and are now seeking to take unfair advantage of the very physicians who have been responsible for the success of their investment.
You are counsel for Ross, who has asked for your advice in this matter. In your conversations with Ross, the doctor has expressed genuine concern at the possibility that those doctors with the largest practices will leave VMG if the physicians are unable to obtain 50 percent of the stock, and so block all possibility of a sale. Ross is as opposed to a sale of VMG as are the other physicians, both because he believes in the principle of physicians controlling their own practices and because VMG has been his “baby” for so many years. For this reason, too, he would be desolate if VMG were to founder because the key physicians left.
Ross has spoken to Lane and Shawn in an effort to persuade them to accept the physicians’ $1 million offer, but they have refused to do so or to reduce their asking price below $2 million. Ross sees his “baby” on the verge of collapse and has asked for your advice. What will you tell him?
    PROBLEM 11.16: DUE PROCESS FOR MEDIATION CASES?
A student of mediation, who is also an experienced litigator, recently expressed surprise that mediation is so devoid of many of the basic procedural protections used in litigation, such as (1) pleadings, (2) discovery, (3) res judicata, (4) evidentiary rules, (5) use of transcripts, and (6) sanctions for perjury. She also wonders why we do not have (1) a compilation of past mediation agreements, similar to the reports of court decisions, or (2) court review (akin to an appellate review) of mediated agreements. Lastly, she is puzzled why mediators are not required to follow the law applicable to a particular situation.
She is thinking of proposing that some or all of these devices be incorporated into mediation. To help her in this undertaking, she asks you as an ADR expert to advise her whether her concern is justified, and if so, what aspects of litigation, if any, could and should be incorporated usefully into mediation.
    PROBLEM 11.17: MAI v. GREENMAN—LEGAL AND ETHICAL ISSUES IN MEDIATION
In May 2009, Music America, Inc. (MAI), a manufacturer of musical instruments, brought a $10 million fraud action against Mary Greenman, a well-known event planner. The claim grows out of a January 2008 contract between MAI and Greenman, pursuant to which Greenman was to organize and direct a July 2009 country music festival to be sponsored by MAI. The contract provided that MAI was to arrange meetings between top-flight talent and Ms. Greenman, following which it was up to Greenman to negotiate contracts with them to perform at the festival. MAI provided Greenman with a $250,000 budget for this purpose. MAI agreed to pay Greenman’s travel and lodging expenses as she traveled about the country to deal with performers. The contract also provided that MAI would pay Greenman $3,000 per week from January 2008 through July 31, 2009.
As it turned out, some of the performers that MAI suggested were not up to the standards Greenman believed necessary to make the festival successful. Others were unwilling to appear at the planned festival, frequently citing what they regarded as inadequate compensation offered by Greenman to do so.
In January 2009, Greenman advised MAI that she would be unable to stage the festival as planned. MAI executives were furious. They had heard reports that Greenman was frequently at home, rather than travelling on behalf of the festival. They concluded that Greenman had never intended to perform the contract and had collected over $150,000 under false pretenses. MAI gave Greenman two weeks’ notice that it was terminating the contract, paying her for those two weeks. MAI then filed suit against Greenman for fraud, asserting that she had never intended to put on the festival, and had entered into the contract solely to collect $3,000 per week.
Greenman denied the fraud accusation, alleging that MAI had failed to provide her with performers sufficiently competent or interested to make the proposed festival a success. She asserted that she had frequently requested MAI to increase the budget for performer contracts, but that it had refused to do so. She also asserted that one of her children had fallen ill in March 2008, and that caring for him had prevented her from devoting herself to the MAI contract as fully as she had planned at the time she entered into the contract.
After denying defendant Greenman’s October 2009 motion for summary judgment, the judge ordered, in the course of a January 2010 status conference, that the parties attempt to resolve the matter by mediation. The judge did not select a mediator, directing the parties to do so. Because of your reputation as a highly successful mediator they selected you, despite the fact that you live in Denver and the mediation was to take place in Florida. The mediation agreement provided, as is common, that each party would pay 50 percent of your fee ($5,000 per day) and travel expenses.
In the course of your first caucus with Greenman and her lawyer, you learned from the lawyer that Greenman is essentially without any financial assets, and that he is representing her on a pro bono basis. Medical expenses for her son ate up most of her contractual earnings, and the weak economy has resulted in a drastically reduced demand for event planners.
What should you do? Are you ethically obliged to continue mediating, despite the unlikelihood that Greenman will be able to pay her share of your fees and expenses? Should you do so? Would it change your answer if you did not learn of the defendant’s lack of funds until after the second or third mediation session?
If you do agree to continue mediating, what strategy should you follow in attempting to assist the parties in arriving at a settlement?
Assume that after three days of mediation, the parties resolved their dispute and that MAI paid 50 percent of your fee and expenses. What, if anything, might you do to collect the remaining 50 percent, which amounts to approximately $9,000?
Also consider what you might do to prevent yourself from becoming caught in a similar situation in the future.

* This exercise has been adapted from Moore, 1996.



Appendix A

Dispute Resolution Clauses
PREAMBLE
Any dispute arising out of or relating to this Agreement shall be resolved in accordance with the procedures specified in this Article 00, which shall be the sole and exclusive procedures for the resolution of any such disputes.
CPR MODEL MULTI-STEP DISPUTE RESOLUTION CLAUSE
    Negotiation Between Executives
(A) The parties shall attempt in good faith to resolve any dispute arising out of or relating to this [Agreement] [Contract] promptly by negotiation between executives who have authority to settle the controversy and who are at a higher level of management than the persons with direct responsibility for administration of this contract. Any person may give the other party written notice of any dispute not resolved in the normal course of business. Within [15] days after delivery of the notice, the receiving party shall submit to the other a written response. The notice and response shall include (a) a statement of that party’s position and a summary of arguments supporting that position, and (b) the name and title of the executive who will represent that party and of any other person who will accompany the executive. Within [30] days after delivery of the initial notice, the executives of both parties shall meet at a mutually acceptable time and place, and thereafter as often as they reasonably deem necessary, to attempt to resolve the dispute. All reasonable requests for information made by one party to the other will be honored. All negotiations pursuant to this clause are confidential and shall be treated as compromise and settlement negotiations for purposes of applicable rules of evidence.
    Mediation
(B) If the dispute has not been resolved by negotiation as provided herein within [45] days after delivery of the initial notice of negotiation, [or if the parties failed to meet within] 20 [days], the parties shall endeavor to settle the dispute by mediation under the International Institute for Conflict Prevention & Resolution (“CPR”) Mediation Procedure [currently in effect OR in effect on the date of this Agreement], [provided, however, that if one party fails to participate in the negotiation as provided herein, the other party can initiate mediation prior to the expiration of the] 45 [days]. Unless otherwise agreed, the parties will select a mediator from the CPR Panels of Distinguished Neutrals.
    Arbitration
(C) Any dispute arising out of or relating to this [Agreement] [Contract], including the breach, termination or validity thereof, which has not been resolved by mediation as provided herein [within] 45 [days after initiation of the mediation procedure] [within] 30 [days after appointment of a mediator], shall be finally resolved by arbitration in accordance with the International Institute for Conflict Prevention & Resolution Rules for Non-Administered Arbitration [currently in effect OR in effect on the date of this Agreement], by [a sole arbitrator] [three independent and impartial arbitrators, of whom each party shall designate one] [three arbitrators of whom each party shall appoint one in accordance with the ‘screened’ appointment procedure provided in Rule 5.4] [three independent and impartial arbitrators, none of whom shall be appointed by either party]; [provided, however, that if one party fails to participate in either the negotiation or mediation as agreed herein, the other party can commence arbitration prior to the expiration of the time periods set forth above]. The arbitration shall be governed by the Federal Arbitration Act, 9 U.S.C. §§1 et seq., and judgment upon the award rendered by the arbitrator(s) may be entered by any court having jurisdiction thereof. The place of arbitration shall be (city, state).
    Or Litigation
(C) If the dispute has not been resolved by mediation as provided herein [within] 45 [days after initiation of the mediation procedure] [within 30 days after appointment of a mediator], this Agreement does not preclude either party from initiating litigation [upon 00 days’ written notice to the other party]; [provided, however, that if one party fails to participate in either the negotiation or mediation as agreed herein, the other party can initiate litigation prior to the expiration of the time periods set forth above].
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Federal Arbitration Act
    FEDERAL ARBITRATION ACT

    9 U.S.C. §§1 et seq.
§1.    “MARITIME TRANSACTIONS” AND “COMMERCE” DEFINED; EXCEPTIONS TO OPERATION OF TITLE
“Maritime transactions,” as herein defined, means charter parties, bills of lading of water carriers, agreements relating to wharfage, supplies furnished vessels or repairs to vessels, collisions, or any other matters in foreign commerce which, if the subject of controversy, would be embraced within admiralty jurisdiction; “commerce,” as herein defined, means commerce among the several States or with foreign nations, or in any Territory of the United States or in the District of Columbia, or between any such Territory and another, or between any such Territory and any State or foreign nation, or between the District of Columbia and any State or Territory or foreign nation, but nothing herein contained shall apply to contracts of employment of seamen, railroad employees, or any other class of workers engaged in foreign or interstate commerce.
§2.    VALIDITY, IRREVOCABILITY
AND ENFORCEMENT OF AGREEMENTS TO ARBITRATE
A written provision in any maritime transaction or a contract evidencing a transaction involving commerce to settle by arbitration a controversy thereafter arising out of such contract or transaction, or the refusal to perform the whole or any part thereof, or an agreement in writing to submit to arbitration an existing controversy arising out of such a contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.
§3.    STAY OF PROCEEDINGS WHERE ISSUE THEREIN REFERABLE TO ARBITRATION
If any suit or proceeding be brought in any of the courts of the United States upon any issue referable to arbitration under an agreement in writing for such arbitration, the court in which such suit is pending, upon being satisfied that the issue involved in such suit or proceeding is referable to arbitration under such an agreement, shall on application of one of the parties stay the trial of the action until such arbitration has been had in accordance with the terms of the agreement, providing the applicant for the stay is not in default in proceeding with such arbitration.
§4.    FAILURE TO ARBITRATE UNDER AGREEMENT; PETITION TO UNITED STATES COURT HAVING JURISDICTION
FOR ORDER TO COMPEL ARBITRATION; NOTICE AND SERVICE THEREOF; HEARING AND DETERMINATION
A party aggrieved by the alleged failure, neglect, or refusal of another to arbitrate under a written agreement for arbitration may petition any United States district court which, save for such agreement, would have jurisdiction under Title 28, in a civil action or in admiralty of the subject matter of a suit arising out of the controversy between the parties, for an order directing that such arbitration proceed in the manner provided for in such agreement. Five days’ notice in writing of such application shall be served upon the party in default. Service thereof shall be made in the manner provided by the Federal Rules of Civil Procedure. The court shall hear the parties, and upon being satisfied that the making of the agreement for arbitration or the failure to comply therewith is not in issue, the court shall make an order directing the parties to proceed to arbitration in accordance with the terms of the agreement. The hearing and proceedings, under such agreement, shall be within the district in which the petition for an order directing such arbitration is filed. If the making of the arbitration agreement or the failure, neglect, or refusal to perform the same be in issue, the court shall proceed summarily to the trial thereof. If no jury trial be demanded by the party alleged to be in default, or if the matter in dispute is within admiralty jurisdiction, the court shall hear and determine such issue. Where such an issue is raised, the party alleged to be in default may, except in cases of admiralty, on or before the return day of the notice of application, demand a jury trial of such issue, and upon such demand the court shall make an order referring the issue or issues to a jury in the manner provided by the Federal Rules of Civil Procedure, or may specially call a jury for that purpose. If the jury find that no agreement in writing for arbitration was made or that there is no default in proceeding thereunder, the proceeding shall be dismissed. If the jury find that an agreement for arbitration was made in writing and that there is a default in proceeding thereunder, the court shall make an order summarily directing the parties to proceed with the arbitration in accordance with the terms thereof.
§5.    APPOINTMENT OF ARBITRATORS
OR UMPIRE
If in the agreement provision be made for a method of naming or appointing an arbitrator or arbitrators or an umpire, such method shall be followed; but if no method be provided therein, or if a method be provided and any party thereto shall fail to avail himself of such method, or if for any other reason there shall be a lapse in the naming of an arbitrator or arbitrators or umpire, or in filling a vacancy, then upon the application of either party to the controversy the court shall designate and appoint an arbitrator or arbitrators or umpire, as the case may require, who shall act under the said agreement with the same force and effect as if he or they had been specifically named therein; and unless otherwise provided in the agreement the arbitration shall be by a single arbitrator.
§6.    APPLICATION HEARD
AS MOTION
Any application to the court hereunder shall be made and heard in the manner provided by law for the making and hearing of motions, except as otherwise herein expressly provided.
§7.    WITNESSES BEFORE ARBITRATORS; FEES; COMPELLING ATTENDANCE
The arbitrators selected either as prescribed in this title or otherwise, or a majority of them, may summon in writing any person to attend before them or any of them as a witness and in a proper case to bring with him or them any book, record, document, or paper which may be deemed material as evidence in the case. The fees for such attendance shall be the same as the fees of witnesses before masters of the United States courts. Said summons shall issue in the name of the arbitrator or arbitrators, or a majority of them, and shall be signed by the arbitrators, or a majority of them, and shall be directed to the said person and shall be served in the same manner as subpoenas to appear and testify before the court; if any person or persons so summoned to testify shall refuse or neglect to obey said summons, upon petition the United States district court for the district in which such arbitrators, or a majority of them, are sitting may compel the attendance of such person or persons before said arbitrator or arbitrators, or punish said person or persons for contempt in the same manner provided by law for securing the attendance of witnesses or their punishment for neglect or refusal to attend in the courts of the United States.
§8.    PROCEEDINGS BEGUN BY LIBEL IN ADMIRALTY AND SEIZURE OF VESSEL OR PROPERTY
If the basis of jurisdiction be a cause of action otherwise justiciable in admiralty, then, notwithstanding anything herein to the contrary, the party claiming to be aggrieved may begin his proceeding hereunder by libel and seizure of the vessel or other property of the other party according to the usual course of admiralty proceedings, and the court shall then have jurisdiction to direct the parties to proceed with the arbitration and shall retain jurisdiction to enter its decree upon the award.
§9.    AWARD OF ARBITRATORS; CONFIRMATION; JURISDICTION; PROCEDURE
If the parties in their agreement have agreed that a judgment of the court shall be entered upon the award made pursuant to the arbitration, and shall specify the court, then at any time within one year after the award is made any party to the arbitration may apply to the court so specified for an order confirming the award, and thereupon the court must grant such an order unless the award is vacated, modified, or corrected as prescribed in sections 10 and 11 of this title. If no court is specified in the agreement of the parties, then such application may be made to the United States court in and for the district within which such award was made. Notice of the application shall be served upon the adverse party, and thereupon the court shall have jurisdiction of such party as though he had appeared generally in the proceeding. If the adverse party is a resident of the district within which the award was made, such service shall be made upon the adverse party or his attorney as prescribed by law for service of notice of motion in an action in the same court. If the adverse party shall be a nonresident, then the notice of the application shall be served by the marshal of any district within which the adverse party may be found in like manner as other process of the court.
§10.    SAME; VACATION; GROUNDS; REHEARING
(a) In any of the following cases the United States court in and for the district wherein the award was made may make an order vacating the award upon the application of any party to the arbitration—
          (1) Where the award was procured by corruption, fraud, or undue means.
          (2) Where there was evident partiality or corruption in the arbitrators, or either of them.
          (3) Where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy; or of any other misbehavior by which the rights of any party have been prejudiced.
          (4) Where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, and definite award upon the subject matter submitted was not made.
          (5) Where an award is vacated and the time within which the agreement required the award to be made has not expired the court may, in its discretion, direct a rehearing by the arbitrators.
(b) The United States district court for the district wherein an award was made that was issued pursuant to section 580 of title 5 may make an order vacating the award upon the application of a person, other than a party to the arbitration, who is adversely affected or aggrieved by the award, if the use of arbitration or the award is clearly inconsistent with the factors set forth in section 572 of title 5.
§11.    SAME; MODIFICATION
OR CORRECTION; GROUNDS; ORDER
In either of the following cases the United States court in and for the district wherein the award was made may make an order modifying or correcting the award upon the application of any party to the arbitration—
          (a) Where there was an evident material miscalculation of figures or an evident material mistake in the description of any person, thing, or property referred to in the award.
          (b) Where the arbitrators have awarded upon a matter not submitted to them, unless it is a matter not affecting the merits of the decision upon the matter submitted.
          (c) Where the award is imperfect in matter of form not affecting the merits of the controversy.
The order may modify and correct the award, so as to effect the intent thereof and promote justice between the parties.
§12.    NOTICE OF MOTIONS TO VACATE OR MODIFY; SERVICE; STAY OF PROCEEDINGS
Notice of a motion to vacate, modify, or correct an award must be served upon the adverse party or his attorney within three months after the award is filed or delivered. If the adverse party is a resident of the district within which the award was made, such service shall be made upon the adverse party or his attorney as prescribed by law for service of notice of motion in an action in the same court. If the adverse party shall be a nonresident then the notice of the application shall be served by the marshal of any district within which the adverse party may be found in like manner as other process of the court. For the purposes of the motion any judge who might make an order to stay the proceedings in an action brought in the same court may make an order, to be served with the notice of motion, staying the proceedings of the adverse party to enforce the award.
§13.    PAPERS FILED WITH ORDER
ON MOTIONS; JUDGMENT; DOCKETING; FORCE AND EFFECT; ENFORCEMENT
The party moving for an order confirming, modifying, or correcting an award shall, at the time such order is filed with the clerk for the entry of judgment thereon, also file the following papers with the clerk:
          (a) The agreement; the selection or appointment, if any, of an additional arbitrator or umpire; and each written extension of the time, if any, within which to make the award.
          (b) The award.
          (c) Each notice, affidavit, or other paper used upon an application to confirm, modify, or correct the award, and a copy of each order of the court upon such an application.
The judgment shall be docketed as if it was rendered in an action.
The judgment so entered shall have the same force and effect, in all respects, as, and be subject to all the provisions of law relating to, a judgment in an action; and it may be enforced as if it had been rendered in an action in the court in which it is entered.
§14.    CONTRACTS NOT AFFECTED
This title shall not apply to contracts made prior to January 1, 1926.
§15.    INAPPLICABILITY
OF THE ACT OF STATE DOCTRINE
Enforcement of arbitral agreements, confirmation of arbitral awards, and execution upon judgments based on orders confirming such awards shall not be refused on the basis of the Act of State doctrine.
§16.    APPEALS
 
          (a) An appeal may be taken from—
              (1) an order—
(A) refusing a stay of any action under section 3 of this title,
(B) denying a petition under section 4 of this title to order arbitration to proceed,
(C) denying an application under section 206 of this title to compel arbitration,
(D) confirming or denying confirmation of an award or partial award, or
(E) modifying, correcting, or vacating an award;
              (2) an interlocutory order granting, continuing, or modifying an injunction against an arbitration that is subject to this title; or
              (3) a final decision with respect to an arbitration that is subject to this title.
          (b) Except as otherwise provided in section 1292(b) of title 28, an appeal may not be taken from an interlocutory order—
              (1) granting a stay of any action under section 3 of this title;
              (2) directing arbitration to proceed under section 4 of this title;
              (3) compelling arbitration under section 206 of this title; or
              (4) refusing to enjoin an arbitration that is subject to this title.



Appendix C

Uniform Arbitration Act
1.    VALIDITY OF ARBITRATION AGREEMENT
A written agreement to submit any existing controversy to arbitration or a provision in a written contract to submit to arbitration any controversy thereafter arising between the parties is valid, enforceable and irrevocable, save upon such grounds as exist at law or in equity for the revocation of any contract.* This act also applies to arbitration agreements between employers and employees or between their respective representatives [unless otherwise provided in the agreement].
2.    PROCEEDINGS
TO COMPEL OR STAY ARBITRATION
(a) On application of a party showing an agreement described in Section 1, and the opposing party’s refusal to arbitrate, the Court shall order the parties to proceed with arbitration, but if the opposing party denies the existence of the agreement to arbitrate, the Court shall proceed summarily to the determination of the issue so raised and shall order arbitration if found for the moving party, otherwise, the application shall be denied.
(b) On application, the court may stay an arbitration proceeding commenced or threatened on a showing that there is no agreement to arbitrate. Such an issue, when in substantial and bona fide dispute, shall be forthwith and summarily tried and the stay ordered if found for the moving party. If found for the opposing party, the court shall order the parties to proceed to arbitration.
(c) If an issue referable to arbitration under the alleged agreement is involved in an action or proceeding pending in a court having jurisdiction to hear applications under subdivision (a) of this Section, the application shall be made therein. Otherwise and subject to Section 18, the application may be made in any court of competent jurisdiction.
(d) Any action or proceeding involving an issue subject to arbitration shall be stayed if an order for arbitration or an application therefor has been made under this section or, if the issue is severable, the stay may be with respect thereto only. When the application is made in such action or proceeding, the order for arbitration shall include such stay.
(e) An order for arbitration shall not be refused on the ground that the claim in issue lacks merit or bona fides or because any fault or grounds for the claim sought to be arbitrated have not been shown.
3.    APPOINTMENT OF ARBITRATORS
BY COURT
If the arbitration agreement provides a method of appointment of arbitrators, this method shall be followed. In the absence thereof, or if the agreed method fails or for any reason cannot be followed, or when an arbitrator appointed fails or is unable to act and his successor has not been duly appointed, the court on application of a party shall appoint one or more arbitrators. An arbitrator so appointed has all the powers of one specifically named in the agreement.
4.    MAJORITY ACTION BY ARBITRATORS
The powers of the arbitrators may be exercised by a majority unless otherwise provided by the agreement or by this act.
5.    HEARING
     Unless otherwise provided by the agreement:
          (a) The arbitrators shall appoint a time and place for the hearing and cause notification to the parties to be served personally or by registered mail not less than five days before the hearing. Appearance at the hearing waives such notice. The arbitrators may adjourn the hearing from time to time as necessary and, on request of a party and for good cause, or upon their own motion may postpone the hearing to a time not later than the date fixed by the agreement for making the award unless the parties consent to a later date. The arbitrators may hear and determine the controversy upon the evidence produced notwithstanding the failure of a party duly notified to appear. The court on application may direct the arbitrators to proceed promptly with the hearing and determination of the controversy.
          (b) The parties are entitled to be heard, to present evidence material to the controversy and to cross-examine witnesses appearing at the hearing.
          (c) The hearing shall be conducted by all the arbitrators but a majority may determine any question and render a final award. If, during the course of the hearing, an arbitrator for any reason ceases to act, the remaining arbitrator or arbitrators appointed to act as neutrals may continue with the hearing and determination of the controversy.
 
6.    REPRESENTATION BY ATTORNEY
A party has the right to be represented by an attorney at any proceeding or hearing under this act. A waiver thereof prior to the proceeding or hearing is ineffective.
7.    WITNESSES, SUBPOENAS, DEPOSITIONS
(a) The arbitrators may issue (cause to be issued) subpoenas for the attendance of witnesses and for the production of books, records, documents and other evidence, and shall have the power to administer oaths. Subpoenas so issued shall be served, and upon application to the Court by a party or the arbitrators, enforced, in the manner provided by law for the service and enforcement of subpoenas in a civil action.
(b) On application of a party and for use as evidence, the arbitrators may permit a deposition to be taken, in the manner and upon the terms designated by the arbitrators, of a witness who cannot be subpoenaed or is unable to attend the hearing.
(c) All provisions of law compelling a person under subpoena to testify are applicable.
(d) Fees for attendance as a witness shall be the same as for a witness in the ________________ Court.
8.    AWARD
(a) The award shall be in writing and signed by the arbitrators joining in the award. The arbitrators shall deliver a copy to each party personally or by registered mail, or as provided in the agreement.
(b) An award shall be made within the time fixed therefor by the agreement or, if not so fixed, within such time as the court orders on application of a party. The parties may extend the time in writing either before or after the expiration thereof. A party waives the objection that an award was not made within the time required unless he notifies the arbitrators of his objection prior to the delivery of the award to him.
9.    CHANGE OF AWARD BY ARBITRATORS
On application of a party or, if an application to the court is pending under Sections 11, 12 or 13, on submission to the arbitrators by the court under such conditions as the court may order, the arbitrators may modify or correct the award upon the grounds stated in paragraphs (1) and (3) of subdivision (a) of Section 13, or for the purpose of clarifying the award. The application shall be made within twenty days after delivery of the award to the applicant. Written notice thereof shall be given forthwith to the opposing party, stating he must serve his objections thereto, if any, within ten days from the notice. The award so modified or corrected is subject to the provisions of Sections 11, 12 and 13.
10.    FEES AND EXPENSES OF ARBITRATION
Unless otherwise provided in the agreement to arbitrate, the arbitrators’ expenses and fees, together with other expenses, not including counsel fees, incurred in the conduct of the arbitration, shall be paid as provided in the award.
11.    CONFIRMATION OF AN AWARD
Upon application of a party, the Court shall confirm an award, unless within the time limits hereinafter imposed grounds are urged for vacating or modifying or correcting the award, in which case the court shall proceed as provided in Sections 12 and 13.
12.    VACATING AN AWARD
          (a) Upon application of a party, the court shall vacate an award where:
              (1) The award was procured by corruption, fraud or other undue means;
              (2) There was evident partiality by an arbitrator appointed as a neutral or corruption in any of the arbitrators or misconduct prejudicing the rights of any party;
              (3) The arbitrators exceeded their powers;
              (4) The arbitrators refused to postpone the hearing upon sufficient cause being shown therefor or refused to hear evidence material to the controversy or otherwise so conducted the hearing, contrary to the provisions of Section 5, as to prejudice substantially the rights of a party; or
              (5) There was no arbitration agreement and the issue was not adversely determined in proceedings under Section 2 and the party did not participate in the arbitration hearing without raising the objection; but the fact that the relief was such that it could not or would not be granted by a court of law or equity is not ground for vacating or refusing to confirm the award.
          (b) An application under this Section shall be made within ninety days after delivery of a copy of the award to the applicant, except that, if predicated upon corruption, fraud or other undue means, it shall be made within ninety days after such grounds are known or should have been known.
          (c) In vacating the award on grounds other than stated in clause (5) of Subsection (a) the court may order a rehearing before new arbitrators chosen as provided in the agreement, or in the absence thereof, by the court in accordance with Section 3, or if the award is vacated on grounds set forth in clauses (3) and (4) of Subsection (a) the court may order a rehearing before the arbitrators who made the award or their successors appointed in accordance with Section 3. The time within which the agreement requires the award to be made is applicable to the rehearing and commences from the date of the order.
          (d) If the application to vacate is denied and no motion to modify or correct the award is pending, the court shall confirm the award. [As amended Aug. 1956.]
 
13.    MODIFICATION OR CORRECTION OF AWARD
          (a) Upon application made within ninety days after delivery of a copy of the award to the applicant, the court shall modify or correct the award where:
              (1) There was an evident miscalculation of figures or an evident mistake in the description of any person, thing or property referred to in the award;
              (2) The arbitrators have awarded upon a matter not submitted to them and the award may be corrected without affecting the merits of the decision upon the issues submitted; or
              (3) The award is imperfect in a matter of form, not affecting the merits of the controversy.
          (b) If the application is granted, the court shall modify and correct the award so as to effect its intent and shall confirm the award as so modified and corrected. Otherwise, the court shall confirm the award as made.
          (c) An application to modify or correct an award may be joined in the alternative with an application to vacate the award.
 
14.    JUDGMENT OR DECREE ON AWARD
Upon the granting of an order confirming, modifying or correcting an award, judgment or decree shall be entered in conformity therewith and be enforced as any other judgment or decree. Costs of the application and of the proceedings subsequent thereto, and disbursements may be awarded by the court.
15.    JUDGMENT ROLL, DOCKETING
          (a) On entry of judgment or decree, the clerk shall prepare the judgment roll consisting, to the extent filed, of the following:
              (1) The agreement and each written extension of the time within which to make the award;
              (2) The award;
              (3) A copy of the order confirming, modifying or correcting the award; and
              (4) A copy of the judgment or decree.
          (b) The judgment or decree may be docketed as if rendered in an action.
 
16.    APPLICATIONS
TO COURT
Except as otherwise provided, an application to the court under this act shall be by motion and shall be heard in the manner and upon the notice provided by law or rule of court for the making and hearing of motions. Unless the parties have agreed otherwise, notice of an initial application for an order shall be served in the manner provided by law for the service of a summons in an action.
17.    COURT, JURISDICTION
The term “court” means any court of competent jurisdiction of this State. The making of an agreement described in Section 1 providing for arbitration in this State confers jurisdiction on the court to enforce the agreement under this Act and to enter judgment on an award thereunder.
18.    VENUE
An initial application shall be made to the court of the [county] in which the agreement provides the arbitration hearing shall be held or, if the hearing has been held, in the county in which it was held. Otherwise the application shall be made in the [county] where the adverse party resides or has a place of business or, if he has no residence or place of business in this State, to the court of any [county]. All subsequent applications shall be made to the court hearing the initial application unless the court otherwise directs.
19.    APPEALS
          (a) An appeal may be taken from:
              (1) An order denying an application to compel arbitration made under Section 2;
              (2) An order granting an application to stay arbitration made under Section 2(b);
              (3) An order confirming or denying confirmation of an award;
              (4) An order modifying or correcting an award;
              (5) An order vacating an award without directing a rehearing; or
              (6) A judgment or decree entered pursuant to the provisions of this act.
          (b) The appeal shall be taken in the manner and to the same extent as from orders or judgments in a civil action.
 
20.    ACT NOT RETROACTIVE
This act applies only to agreements made subsequent to the taking effect of this act.
21.    UNIFORMITY OF INTERPRETATION
This act shall be so construed as to effectuate its general purpose to make uniform the law of those states which enact it.
22.    CONSTITUTIONALITY
If any provision of this act or the application thereof to any person or circumstance is held invalid, the invalidity shall not affect other provisions or applications of the act which can be given effect without the invalid provision or application, and to this end the provisions of this act are severable.
23.    SHORT TITLE
This act may be cited as the Uniform Arbitration Act.
24.    REPEAL
All acts or parts of acts which are inconsistent with the provisions of this act are hereby repealed.
25.    TIME OF TAKING EFFECT
This act shall take effect _____________________.

* The National Conference of Commissioners on Uniform State Laws enacted the Revised Uniform Arbitration Act in 2000. It is contained in Appendix D. The Uniform Arbitration Act of 1954 remains the law in the vast majority of states. See www.nccusl.org. Compilation of The National Conference of Commissioners on Uniform State Laws, Chicago, IL.



Appendix D

Revised Uniform Arbitration Act (2000)
[The blackletter text and explanatory notes for the RUAA may be found by entering the following URL: http://www.law.upenn.edu/bll/ulc/ulc_frame.htm and clicking on the appropriate links at the site.]*
PREFATORY NOTE
The Uniform Arbitration Act (UAA), promulgated in 1955, has been one of the most successful Acts of the National Conference of Commissioners on Uniform State Laws. Forty-nine jurisdictions have arbitration statutes; 35 of these have adopted the UAA and 14 have adopted substantially similar legislation. A primary purpose of the 1955 Act was to insure the enforceability of agreements to arbitrate in the face of oftentimes hostile state law. That goal has been accomplished. Today arbitration is a primary mechanism favored by courts and parties to resolve disputes in many areas of the law. This growth in arbitration caused the Conference to appoint a Drafting Committee to consider revising the Act in light of the increasing use of arbitration, the greater complexity of many disputes resolved by arbitration, and the developments of the law in this area.
The UAA did not address many issues which arise in modern arbitration cases. The statute provided no guidance as to (1) who decides the arbitrability of a dispute and by what criteria; (2) whether a court or arbitrators may issue provisional remedies; (3) how a party can initiate an arbitration proceeding; (4) whether arbitration proceedings may be consolidated; (5) whether arbitrators are required to disclose facts reasonably likely to affect impartiality; (6) what extent arbitrators or an arbitration organization are immune from civil actions; (7) whether arbitrators or representatives of arbitration organizations may be required to testify in another proceeding; (8) whether arbitrators have the discretion to order discovery, issue protective orders, decide motions for summary dispositions, hold prehearing conferences and otherwise manage the arbitration process; (9) when a court may enforce a preaward ruling by an arbitrator; (10) what remedies an arbitrator may award, especially in regard to attorney’s fees, punitive damages or other exemplary relief; (11) when a court can award attorney’s fees and costs to arbitrators and arbitration organizations; (12) when a court can award attorney’s fees and costs to a prevailing party in an appeal of an arbitrator’s award; and (13) which sections of the UAA would not be waivable, an important matter to insure fundamental fairness to the parties will be preserved, particularly in those instances where one party may have significantly less bargaining power than another; and (14) the use of electronic information and other modern means of technology in the arbitration process. The Revised Uniform Arbitration Act (RUAA) examines all of these issues and provides state legislatures with a more up-to-date statute to resolve disputes through arbitration.
There are a number of principles that the Drafting Committee agreed upon at the outset of its consideration of a revision to the UAA. First, arbitration is a consensual process in which autonomy of the parties who enter into arbitration agreements should be given primary consideration, so long as their agreements conform to notions of fundamental fairness. This approach provides parties with the opportunity in most instances to shape the arbitration process to their own particular needs. In most instances the RUAA provides a default mechanism if the parties do not have a specific agreement on a particular issue. Second, the underlying reason many parties choose arbitration is the relative speed, lower cost, and greater efficiency of the process. The law should take these factors, where applicable, into account. For example, Section 10 allows consolidation of issues involving multiple parties. Such a provision can be of special importance in adhesion situations where there are numerous persons with essentially the same claims against a party to the arbitration agreement. Finally, in most cases parties intend the decisions of arbitrators to be final with minimal court involvement unless there is clear unfairness or a denial of justice. This contractual nature of arbitration means that the provision to vacate awards in Section 23 is limited. This is so even where an arbitrator may award attorney’s fees, punitive damages or other exemplary relief under Section 21. Section 14 insulates arbitrators from unwarranted litigation to insure their independence by providing them with immunity.
Other new provisions are intended to reflect developments in arbitration law and to insure that the process is a fair one. Section 12 requires arbitrators to make important disclosures to the parties. Section 8 allows courts to grant provisional remedies in certain circumstances to protect the integrity of the arbitration process. Section 17 includes limited rights to discovery while recognizing the importance of expeditious arbitration proceedings.
In light of a number of decisions by the United States Supreme Court concerning the Federal Arbitration Act (FAA), any revision of the UAA must take into account the doctrine of preemption. The rule of preemption, whereby FAA standards and the emphatically pro-arbitration perspective of the FAA control, applies in both the federal courts and the state courts. To date, the preemption-related opinions of the Supreme Court have centered in large part on the two key issues that arise at the front end of the arbitration process—enforcement of the agreement to arbitrate and issues of substantive arbitrability. Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 35 (1967); Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 460 U.S. 1 (1983); Southland Corp. v. Keating, 465 U.S. 2 (1984); Perry v. Thomas, 482 U.S. 483 (1987); Allied-Bruce Terminix Cos. v. Dobson, 513 U.S. 265 (1995); Doctor’s Assocs. v. Cassarotto, 517 U.S. 681 (1996). That body of case law establishes that state law of any ilk, including adaptations of the RUAA, mooting or limiting contractual agreements to arbitrate must yield to the pro-arbitration public policy voiced in Sections 2, 3, and 4 of the FAA.
The other issues to which the FAA speaks definitively lie at the back end of the arbitration process. The standards and procedure for vacatur, confirmation and modification of arbitration awards are the subject of Sections 9, 10, 11, and 12 of the FAA. In contrast to the “front end” issues of enforceability and substantive arbitrability, there is no definitive Supreme Court case law speaking to the preemptive effect, if any, of the FAA with regard to these “back end” issues. This dimension of FAA preemption of state arbitration law is further complicated by the strong majority view among the United States Circuit Courts of Appeals that the Section 10(a) standards are not the exclusive grounds for vacatur.
Nevertheless, the Supreme Court’s unequivocal stand to date as to the preemptive effect of the FAA provides strong reason to believe that a similar result will obtain with regard to Section 10(a) grounds for vacatur. If it does, and if the Supreme Court eventually determines that the Section 10(a) standards are the sole grounds for vacatur of commercial arbitration awards, FAA preemption of conflicting state law with regard to the “back end” issues of vacatur (and confirmation and modification) would be certain. If the Court takes the opposite tack and holds that the Section 10(a) grounds are not the exclusive criteria for vacatur, the preemptive effect of Section 10(a) would most likely be limited to the rule that state arbitration acts cannot eliminate, limit or modify any of the four grounds of party and arbitrator misconduct set out in Section 10(a). Any definitive federal “common law,” pertaining to the nonstatutory grounds for vacatur other than those set out in Section 10(a), articulated by the Supreme Court or established as a clear majority rule by the United States Courts of Appeals, likely would preempt contrary state law. A holding by the Supreme Court that the Section 10(a) grounds are not exclusive would also free the States to codify other grounds for vacatur beyond those set out in Section 10(a). These various, currently nonstatutory grounds for vacatur are discussed at length in Section C to the Comment to Section 23.
An important caveat to the general rule of FAA preemption is found in Volt Information Sciences, Inc. v. Stanford University, 489 U.S. 468 (1989) and Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52 (1995). The focus in these cases is on the effect of FAA preemption on choice-of-law provisions routinely included in commercial contracts. Volt and Mastrobuono establish that a clearly expressed contractual agreement by the parties to an arbitration contract to conduct their arbitration under state law rules effectively trumps the preemptive effect of the FAA. If the parties elect to govern their contractual arbitration mechanism by the law of a particular State and thereby limit the issues that they will arbitrate or the procedures under which the arbitration will be conducted, their bargain will be honored—as long as the state law principles invoked by the choice-of-law provision do not conflict with the FAA’s prime directive that agreements to arbitrate be enforced. See, e.g., ASW Allstate Painting & Constr. Co. v. Lexington Ins. Co., 188 F.3d 307 (5th Cir. 1999); Russ Berrie & Co. v. Gantt, 988 S.W.2d 713 (Tex. Ct. App. 1999). It is in these situations that the RUAA will have most impact. Section 4(a) of the RUAA also explicitly provides that the parties to an arbitration agreement may waive or vary the terms of the Act to the extent otherwise permitted by law. Thus, when parties choose to contractually specify the procedures to be followed under their arbitration agreement, the RUAA contemplates that the contractually-established procedures will control over contrary state law, except with regard to issues designated as “nonwaivable” in Section 4(b) and (c) of the RUAA.
The contractual election to proceed under state law instead of the FAA will be honored presuming that the state law is not antithetical to the pro-arbitration public policy of the FAA. Southland and Terminix leave no doubt that anti-arbitration state law provisions will be struck down because preempted by the federal arbitration statute.
Besides arbitration contracts where the parties choose to be governed by state law, there are other areas of arbitration law where the FAA does not preempt state law, in the absence of definitive federal law set out in the FAA or determined by the federal courts. First, the Supreme Court has made clear its belief that ascertaining when a particular contractual agreement to arbitrate is enforceable is a matter to be decided under the general contract law principles of each State. The sole limitation on state law in that regard is the Court’s assertion that the enforceability of arbitration agreements must be determined by the same standards as are used for all other contracts. Terminix, 513 U.S. at 281 (1995) (quoting Volt, 489 U.S. at 474 (1989)) and quoted in Cassarotto, 517 U.S. 681, 685 (1996); and Cassarotto, 517 U.S. at 688 (quoting Scherk v. Alberto-Culver Co., 417 U.S. 506, 511 (1974)). Arbitration agreements may not be invalidated under state laws applicable only to arbitration provisions. Id. The FAA will preempt state law that does not place arbitration agreements on an “equal footing” with other contracts.
During the course of its deliberations the Drafting Committee considered at length another issue with strong preemption undertones—the question of whether the RUAA should explicitly sanction contractual provisions for “opt-in” review of challenged arbitration awards beyond that presently contemplated by the FAA and current state arbitration acts. “Opt-in” provisions of two types are in limited use today. The first variant permits a party who is dissatisfied with the arbitral result to petition directly to a designated state court and stipulates that the court may vacate challenged awards, typically for errors of law or fact. The second type of “opt-in” contractual provision establishes an appellate arbitral mechanism to which challenged arbitration awards can be submitted for review, again most typically for errors of law or fact.
As explained in detail in Section B of the Comment to Section 23, there were a number of reasons that resulted in the decision not to include statutory sanction of the “opt-in” device for expanded judicial review in the RUAA: (1) the current uncertainty as to the legality of a state statutory sanction of the “opt-in” device, (2) the “disconnect” between the Act’s purpose of fostering the use of arbitration as a final and binding alternative to traditional litigation in a court of law, and (3) the inclusion of a statutory provision that would permit the parties to contractually render arbitration decidedly non-final and non-binding. Simply stated, the potential gain to be realized by codifying a right to opt into expanded judicial review that has not yet been definitively confirmed to exist does not outweigh the potential threat that adoption of an opt-in statutory provision would create for the integrity and viability of the RUAA as a template for state arbitration acts.
Unlike the “opt-in” judicial review mechanism, there are few, if any, legal concerns raised by statutory sanction of “opt-in” provisions for appellate arbitral review. Nevertheless, as explained in the Section B of the Comments to Section 23, because the current, contract-based view of arbitration establishes that the parties are free to design the inner workings of their arbitration procedures in any manner they see fit, the Drafting Committee determined that codification of that right in the RUAA would add nothing of substance to the existing law of arbitration.
The decision not to statutorily sanction either form of the “opt-in” device in the RUAA leaves the issue of the legal propriety of this means for securing review of awards to the developing case law under the FAA and state arbitration statutes. Parties remain free, within the constraints imposed by the existing and developing law, to agree to contractual provisions for arbitral or judicial review of challenged awards.
It is likely that matters not addressed in the FAA are also open to regulation by the States. State law provisions regulating purely procedural dimensions of the arbitration process (e.g., discovery [RUAA Section 17], consolidation of claims [RUAA Section 10], and arbitrator immunity [RUAA Section 14]) likely will not be subject to preemption. Less certain is the effect of FAA preemption with regard to substantive issues like the authority of arbitrators to award punitive damages (RUAA Section 21) and the standards for arbitrator disclosure of potential conflicts of interest (RUAA Section 12) that have a significant impact on the integrity and/or the adequacy of the arbitration process. These “borderline” issues are not purely procedural in nature but unlike the “front end” and “back end” issues they do not go to the essence of the agreement to arbitrate or effectuation of the arbitral result. Although there is no concrete guidance in the case law, preemption of state law dealing with such matters seems unlikely as long as it cannot be characterized as anti-arbitration or as intended to limit the enforceability or viability of agreements to arbitrate.…
SECTION 1.    DEFINITIONS.
In This [Act]:
(1) “Arbitration organization” means an association, agency, board, commission, or other entity that is neutral and initiates, sponsors, or administers an arbitration proceeding or is involved in the appointment of an arbitrator.
(2) “Arbitrator” means an individual appointed to render an award, alone or with others, in a controversy that is subject to an agreement to arbitrate.
(3) “Court” means [a court of competent jurisdiction in this State].
(4) “Knowledge” means actual knowledge.
(5) “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government; governmental subdivision, agency, or instrumentality; public corporation; or any other legal or commercial entity.
(6) “Record” means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.
SECTION 2.    NOTICE.
(a) Except as otherwise provided in this [Act], a person gives notice to another person by taking action that is reasonably necessary to inform the other person in ordinary course, whether or not the other person acquires knowledge of the notice.
(b) A person has notice if the person has knowledge of the notice or has received notice.
(c) A person receives notice when it comes to the person’s attention or the notice is delivered at the person’s place of residence or place of business, or at another location held out by the person as a place of delivery of such communications.
SECTION 3.    WHEN [ACT] APPLIES.
(a) This [Act] governs an agreement to arbitrate made on or after [the effective date of this [Act]].
(b) This [Act] governs an agreement to arbitrate made before [the effective date of this [Act]] if all the parties to the agreement or to the arbitration proceeding so agree in a record.
(c) On or after [a delayed date], this [Act] governs an agreement to arbitrate whenever made.
SECTION 4.    EFFECT OF AGREEMENT TO ARBITRATE; NONWAIVABLE PROVISIONS.
(a) Except as otherwise provided in subsections (b) and (c), a party to an agreement to arbitrate or to an arbitration proceeding may waive, or the parties may vary the effect of, the requirements of this [Act] to the extent permitted by law.
(b) Before a controversy arises that is subject to an agreement to arbitrate, a party to the agreement may not:
          (1) waive or agree to vary the effect of the requirements of Section 5(a), 6(a), 8, 17(a), 17(b), 26, or 28;
          (2) agree to unreasonably restrict the right under Section 9 to notice of the initiation of an arbitration proceeding;
          (3) agree to unreasonably restrict the right under Section 12 to disclosure of any facts by a neutral arbitrator; or
          (4) waive the right under Section 16 of a party to an agreement to arbitrate to be represented by a lawyer at any proceeding or hearing under this [Act], but an employer and a labor organization may waive the right to representation by a lawyer in a labor arbitration.
(c) A party to an agreement to arbitrate or arbitration proceeding may not waive, or the parties may not vary the effect of, the requirements of this section or Section 3(a), (c), 7, 14, 18, 20(c) or (d), 22, 23, 24, 25(a) or (b), 29, 30, 31, or 32.
SECTION 5.    [APPLICATION] FOR JUDICIAL RELIEF.
(a) Except as otherwise provided in Section 28, an [application] for judicial relief under this [Act] must be made by [motion] to the court and heard in the manner provided by law or rule of court for making and hearing [motions].
(b) Unless a civil action involving the agreement to arbitrate is pending, notice of an initial [motion] to the court under this [Act] must be served in the manner provided by law for the service of a summons in a civil action. Otherwise, notice of the motion must be given in the manner provided by law or rule of court for serving [motions] in pending cases.
SECTION 6.    VALIDITY OF AGREEMENT TO ARBITRATE.
(a) An agreement contained in a record to submit to arbitration any existing or subsequent controversy arising between the parties to the agreement is valid, enforceable, and irrevocable except upon a ground that exists at law or in equity for the revocation of a contract.
(b) The court shall decide whether an agreement to arbitrate exists or a controversy is subject to an agreement to arbitrate.
(c) An arbitrator shall decide whether a condition precedent to arbitrability has been fulfilled and whether a contract containing a valid agreement to arbitrate is enforceable.
(d) If a party to a judicial proceeding challenges the existence of, or claims that a controversy is not subject to, an agreement to arbitrate, the arbitration proceeding may continue pending final resolution of the issue by the court, unless the court otherwise orders.
SECTION 7.    [MOTION] TO COMPEL OR STAY ARBITRATION.
(a) On [motion] of a person showing an agreement to arbitrate and alleging another person’s refusal to arbitrate pursuant to the agreement:
          (1) if the refusing party does not appear or does not oppose the [motion], the court shall order the parties to arbitrate; and
          (2) if the refusing party opposes the [motion], the court shall proceed summarily to decide the issue and order the parties to arbitrate unless it finds that there is no enforceable agreement to arbitrate.
(b) On [motion] of a person alleging that an arbitration proceeding has been initiated or threatened but that there is no agreement to arbitrate, the court shall proceed summarily to decide the issue. If the court finds that there is an enforceable agreement to arbitrate, it shall order the parties to arbitrate.
(c) If the court finds that there is no enforceable agreement, it may not pursuant to subsection (a) or (b) order the parties to arbitrate.
(d) The court may not refuse to order arbitration because the claim subject to arbitration lacks merit or grounds for the claim have not been established.
(e) If a proceeding involving a claim referable to arbitration under an alleged agreement to arbitrate is pending in court, a [motion] under this section must be made in that court. Otherwise a [motion] under this section may be made in any court as provided in Section 27.
(f) If a party makes a [motion] to the court to order arbitration, the court on just terms shall stay any judicial proceeding that involves a claim alleged to be subject to the arbitration until the court renders a final decision under this section.
(g) If the court orders arbitration, the court on just terms shall stay any judicial proceeding that involves a claim subject to the arbitration. If a claim subject to the arbitration is severable, the court may limit the stay to that claim.
SECTION 8.    PROVISIONAL REMEDIES.
(a) Before an arbitrator is appointed and is authorized and able to act, the court, upon [motion] of a party to an arbitration proceeding and for good cause shown, may enter an order for provisional remedies to protect the effectiveness of the arbitration proceeding to the same extent and under the same conditions as if the controversy were the subject of a civil action.
(b) After an arbitrator is appointed and is authorized and able to act:
          (1) the arbitrator may issue such orders for provisional remedies, including interim awards, as the arbitrator finds necessary to protect the effectiveness of the arbitration proceeding and to promote the fair and expeditious resolution of the controversy, to the same extent and under the same conditions as if the controversy were the subject of a civil action and
          (2) a party to an arbitration proceeding may move the court for a provisional remedy only if the matter is urgent and the arbitrator is not able to act timely or the arbitrator cannot provide an adequate remedy.
(c) A party does not waive a right of arbitration by making a [motion] under subsection (a) or (b).
SECTION 9.    INITIATION
OF ARBITRATION.
(a) A person initiates an arbitration proceeding by giving notice in a record to the other parties to the agreement to arbitrate in the agreed manner between the parties or, in the absence of agreement, by certified or registered mail, return receipt requested and obtained, or by service as authorized for the commencement of a civil action. The notice must describe the nature of the controversy and the remedy sought.
(b) Unless a person objects for lack or insufficiency of notice under Section 15(c) not later than the beginning of the arbitration hearing, the person by appearing at the hearing waives any objection to lack of or insufficiency of notice.
SECTION 10.    CONSOLIDATION OF SEPARATE ARBITRATION PROCEEDINGS.
(a) Except as otherwise provided in subsection (c), upon [motion] of a party to an agreement to arbitrate or to an arbitration proceeding, the court may order consolidation of separate arbitration proceedings as to all or some of the claims if:
          (1) there are separate agreements to arbitrate or separate arbitration proceedings between the same persons or one of them is a party to a separate agreement to arbitrate or a separate arbitration proceeding with a third person;
          (2) the claims subject to the agreements to arbitrate arise in substantial part from the same transaction or series of related transactions;
          (3) the existence of a common issue of law or fact creates the possibility of conflicting decisions in the separate arbitration proceedings; and
          (4) prejudice resulting from a failure to consolidate is not outweighed by the risk of undue delay or prejudice to the rights of or hardship to parties opposing consolidation.
(b) The court may order consolidation of separate arbitration proceedings as to some claims and allow other claims to be resolved in separate arbitration proceedings.
(c) The court may not order consolidation of the claims of a party to an agreement to arbitrate if the agreement prohibits consolidation.
SECTION 11.    APPOINTMENT
OF ARBITRATOR; SERVICE AS A NEUTRAL ARBITRATOR.
(a) If the parties to an agreement to arbitrate agree on a method for appointing an arbitrator, that method must be followed, unless the method fails. If the parties have not agreed on a method, the agreed method fails, or an arbitrator appointed fails or is unable to act and a successor has not been appointed, the court, on [motion] of a party to the arbitration proceeding, shall appoint the arbitrator. An arbitrator so appointed has all the powers of an arbitrator designated in the agreement to arbitrate or appointed pursuant to the agreed method.
(b) An individual who has a known, direct, and material interest in the outcome of the arbitration proceeding or a known, existing, and substantial relationship with a party may not serve as an arbitrator required by an agreement to be neutral.
SECTION 12.    DISCLOSURE
BY ARBITRATOR.
(a) Before accepting appointment, an individual who is requested to serve as an arbitrator, after making a reasonable inquiry, shall disclose to all parties to the agreement to arbitrate and arbitration proceeding and to any other arbitrators any known facts that a reasonable person would consider likely to affect the impartiality of the arbitrator in the arbitration proceeding, including:
          (1) a financial or personal interest in the outcome of the arbitration proceeding; and
          (2) an existing or past relationship with any of the parties to the agreement to arbitrate or the arbitration proceeding, their counsel or representatives, a witness, or another arbitrators.
(b) An arbitrator has a continuing obligation to disclose to all parties to the agreement to arbitrate and arbitration proceeding and to any other arbitrators any facts that the arbitrator learns after accepting appointment which a reasonable person would consider likely to affect the impartiality of the arbitrator.
(c) If an arbitrator discloses a fact required by subsection (a) or (b) to be disclosed and a party timely objects to the appointment or continued service of the arbitrator based upon the fact disclosed, the objection may be a ground under Section 23(a)(2) for vacating an award made by the arbitrator.
(d) If the arbitrator did not disclose a fact as required by subsection (a) or (b), upon timely objection by a party, the court under Section 23(a)(2) may vacate an award.
(e) An arbitrator appointed as a neutral arbitrator who does not disclose a known, direct, and material interest in the outcome of the arbitration proceeding or a known, existing, and substantial relationship with a party is presumed to act with evident partiality under Section 23(a)(2).
(f) If the parties to an arbitration proceeding agree to the procedures of an arbitration organization or any other procedures for challenges to arbitrators before an award is made, substantial compliance with those procedures is a condition precedent to a [motion] to vacate an award on that ground under Section 23(a)(2).
SECTION 13.    ACTION
BY MAJORITY.
If there is more than one arbitrator, the powers of an arbitrator must be exercised by a majority of the arbitrators, but all of them shall conduct the hearing under Section 15(c).
SECTION 14.    IMMUNITY
OF ARBITRATOR; COMPETENCY
TO TESTIFY; ATTORNEY’S FEES
AND COSTS.
(a) An arbitrator or an arbitration organization acting in that capacity is immune from civil liability to the same extent as a judge of a court of this State acting in a judicial capacity.
(b) The immunity afforded by this section supplements any immunity under other law.
(c) The failure of an arbitrator to make a disclosure required by Section 12 does not cause any loss of immunity under this section.
(d) In a judicial, administrative, or similar proceeding, an arbitrator or representative of an arbitration organization is not competent to testify, and may not be required to produce records as to any statement, conduct, decision, or ruling occurring during the arbitration proceeding, to the same extent as a judge of a court of this State acting in a judicial capacity. This subsection does not apply:
          (1) to the extent necessary to determine the claim of an arbitrator, arbitration organization, or representative of the arbitration organization against a party to the arbitration proceeding; or
          (2) to a hearing on a [motion] to vacate an award under Section 23(a)(1) or (2) if the [movant] establishes prima facie that a ground for vacating the award exists.
(e) If a person commences a civil action against an arbitrator, arbitration organization, or representative of an arbitration organization arising from the services of the arbitrator, organization, or representative or if a person seeks to compel an arbitrator or a representative of an arbitration organization to testify or produce records in violation of subsection (d), and the court decides that the arbitrator, arbitration organization, or representative of an arbitration organization is immune from civil liability or that the arbitrator or representative of the organization is not competent to testify, the court shall award to the arbitrator, organization, or representative reasonable attorney’s fees and other reasonable expenses of litigation.
SECTION 15.    ARBITRATION PROCESS.
(a) An arbitrator may conduct an arbitration in such manner as the arbitrator considers appropriate for a fair and expeditious disposition of the proceeding. The authority conferred upon the arbitrator includes the power to hold conferences with the parties to the arbitration proceeding before the hearing and, among other matters, determine the admissibility, relevance, materiality and weight of any evidence.
(b) An arbitrator may decide a request for summary disposition of a claim or particular issue:
          (1) if all interested parties agree; or
          (2) upon request of one party to the arbitration proceeding if that party gives notice to all other parties to the proceeding, and the other parties have a reasonable opportunity to respond.
(c) If an arbitrator orders a hearing, the arbitrator shall set a time and place and give notice of the hearing not less than five days before the hearing begins. Unless a party to the arbitration proceeding makes an objection to lack or insufficiency of notice not later than the beginning of the hearing, the party’s appearance at the hearing waives the objection. Upon request of a party to the arbitration proceeding and for good cause shown, or upon the arbitrator’s own initiative, the arbitrator may adjourn the hearing from time to time as necessary but may not postpone the hearing to a time later than that fixed by the agreement to arbitrate for making the award unless the parties to the arbitration proceeding consent to a later date. The arbitrator may hear and decide the controversy upon the evidence produced although a party who was duly notified of the arbitration proceeding did not appear. The court, on request, may direct the arbitrator to conduct the hearing promptly and render a timely decision.
(d) At a hearing under subsection (c), a party to the arbitration proceeding has a right to be heard, to present evidence material to the controversy, and to cross-examine witnesses appearing at the hearing.
(e) If an arbitrator ceases or is unable to act during the arbitration proceeding, a replacement arbitrator must be appointed in accordance with Section 11 to continue the proceeding and to resolve the controversy.
SECTION 16.    REPRESENTATION
BY LAWYER.
A party to an arbitration proceeding may be represented by a lawyer.
SECTION 17.    WITNESSES; SUBPOENAS; DEPOSITIONS; DISCOVERY.
(a) An arbitrator may issue a subpoena for the attendance of a witness and for the production of records and other evidence at any hearing and may administer oaths. A subpoena must be served in the manner for service of subpoenas in a civil action and, upon [motion] to the court by a party to the arbitration proceeding or the arbitrator, enforced in the manner for enforcement of subpoenas in a civil action.
(b) In order to make the proceedings fair, expeditious, and cost effective, upon request of a party to or a witness in an arbitration proceeding, an arbitrator may permit a deposition of any witness to be taken for use as evidence at the hearing, including a witness who cannot be subpoenaed for or is unable to attend a hearing. The arbitrator shall determine the conditions under which the deposition is taken.
(c) An arbitrator may permit such discovery as the arbitrator decides is appropriate in the circumstances, taking into account the needs of the parties to the arbitration proceeding and other affected persons and the desirability of making the proceeding fair, expeditious, and cost effective.
(d) If an arbitrator permits discovery under subsection (c), the arbitrator may order a party to the arbitration proceeding to comply with the arbitrator’s discovery-related orders, issue subpoenas for the attendance of a witness and for the production of records and other evidence at a discovery proceeding, and take action against a noncomplying party to the extent a court could if the controversy were the subject of a civil action in this State.
(e) An arbitrator may issue a protective order to prevent the disclosure of privileged information, confidential information, trade secrets, and other information protected from disclosure to the extent a court could if the controversy were the subject of a civil action in this State.
(f) All laws compelling a person under subpoena to testify and all fees for attending a judicial proceeding, a deposition, or a discovery proceeding as a witness apply to an arbitration proceeding as if the controversy were the subject of a civil action in this State.
(g) The court may enforce a subpoena or discovery-related order for the attendance of a witness within this State and for the production of records and other evidence issued by an arbitrator in connection with an arbitration proceeding in another State upon conditions determined by the court so as to make the arbitration proceeding fair, expeditious, and cost effective. A subpoena or discovery-related order issued by an arbitrator in another State must be served in the manner provided by law for service of subpoenas in a civil action in this State and, upon [motion] to the court by a party to the arbitration proceeding or the arbitrator, enforced in the manner provided by law for enforcement of subpoenas in a civil action in this State.
SECTION 18.    JUDICIAL ENFORCEMENT OF PREAWARD RULING BY ARBITRATOR.
If an arbitrator makes a preaward ruling in favor of a party to the arbitration proceeding, the party may request the arbitrator to incorporate the ruling into an award under Section 19. A prevailing party may make a [motion] to the court for an expedited order to confirm the award under Section 22, in which case the court shall summarily decide the [motion]. The court shall issue an order to confirm the award unless the court vacates, modifies, or corrects the award under Section 23 or 24.
SECTION 19.    AWARD.
(a) An arbitrator shall make a record of an award. The record must be signed or otherwise authenticated by any arbitrator who concurs with the award. The arbitrator or the arbitration organization shall give notice of the award, including a copy of the award, to each party to the arbitration proceeding.
(b) An award must be made within the time specified by the agreement to arbitrate or, if not specified therein, within the time ordered by the court. The court may extend or the parties to the arbitration proceeding may agree in a record to extend the time. The court or the parties may do so within or after the time specified or ordered. A party waives any objection that an award was not timely made unless the party gives notice of the objection to the arbitrator before receiving notice of the award.
SECTION 20.    CHANGE OF AWARD BY ARBITRATOR.
(a) On [motion] to an arbitrator by a party to an arbitration proceeding, the arbitrator may modify or correct an award:
          (1) upon a ground stated in Section 24(a)(1) or (3);
          (2) because the arbitrator has not made a final and definite award upon a claim submitted by the parties to the arbitration proceeding; or
          (3) to clarify the award.
(b) A [motion] under subsection (a) must be made and notice given to all parties within 20 days after the movant receives notice of the award.
(c) A party to the arbitration proceeding must give notice of any objection to the [motion] within 10 days after receipt of the notice.
(d) If a [motion] to the court is pending under Sections 22, 23, or 24, the court may submit the claim to the arbitrator to consider whether to modify or correct the award:
          (1) upon a ground stated in Section 24(a)(1) or (3);
          (2) because the arbitrator has not made a final and definite award upon a claim submitted by the parties to the arbitration proceeding; or
          (3) to clarify the award.
(e) An award modified or corrected pursuant to this section is subject to Sections 19(a), 22, 23, and 24.
SECTION 21.    REMEDIES; FEES AND EXPENSES OF ARBITRATION PROCEEDING.
(a) An arbitrator may award punitive damages or other exemplary relief if such an award is authorized by law in a civil action involving the same claim and the evidence produced at the hearing justifies the award under the legal standards otherwise applicable to the claim.
(b) An arbitrator may award reasonable attorney’s fees and other reasonable expenses of arbitration if such an award is authorized by law in a civil action involving the same claim or by the agreement of the parties to the arbitration proceeding.
(c) As to all remedies other than those authorized by subsections (a) and (b), an arbitrator may order such remedies as the arbitrator considers just and appropriate under the circumstances of the arbitration proceeding. The fact that such a remedy could not or would not be granted by the court is not a ground for refusing to confirm an award under Section 22 or for vacating an award under Section 23.
(d) An arbitrator’s expenses and fees, together with other expenses, must be paid as provided in the award.
(e) If an arbitrator awards punitive damages or other exemplary relief under subsection (a), the arbitrator shall specify in the award the basis in fact justifying and the basis in law authorizing the award and state separately the amount of the punitive damages or other exemplary relief.
SECTION 22.    CONFIRMATION
OF AWARD.
After a party to an arbitration proceeding receives notice of an award, the party may make a [motion] to the court for an order confirming the award at which time the court shall issue a confirming order unless the award is modified or corrected pursuant to Section 20 or 24 or is vacated pursuant to Section 23.
SECTION 23.    VACATING AWARD.
(a) Upon [motion] to the court by a party to an arbitration proceeding, the court shall vacate an award made in the arbitration proceeding if:
          (1) the award was procured by corruption, fraud, or other undue means;
          (2) there was:
              (A) evident partiality by an arbitrator appointed as a neutral arbitrator;
              (B) corruption by an arbitrator; or
              (C) misconduct by an arbitrator prejudicing the rights of a party to the arbitration proceeding;
          (3) an arbitrator refused to postpone the hearing upon showing of sufficient cause for postponement, refused to consider evidence material to the controversy, or otherwise conducted the hearing contrary to Section 15, so as to prejudice substantially the rights of a party to the arbitration proceeding;
          (4) an arbitrator exceeded the arbitrator’s powers;
          (5) there was no agreement to arbitrate, unless the person participated in the arbitration proceeding without raising the objection under Section 15(c) not later than the beginning of the arbitration hearing; or
          (6) the arbitration was conducted without proper notice of the initiation of an arbitration as required in Section 9 so as to prejudice substantially the rights of a party to the arbitration proceeding.
(b) A [motion] under this section must be filed within 90 days after the [movant] receives notice of the award pursuant to Section 19 or within 90 days after the [movant] receives notice of a modified or corrected award pursuant to Section 20, unless the [movant] alleges that the award was procured by corruption, fraud, or other undue means, in which case the [motion] must be made within 90 days after the ground is known or by the exercise of reasonable care would have been known by the [movant].
(c) If the court vacates an award on a ground other than that set forth in subsection (a)(5), it may order a rehearing. If the award is vacated on a ground stated in subsection (a)(1) or (2), the rehearing must be before a new arbitrator. If the award is vacated on a ground stated in subsection (a)(3), (4), or (6), the rehearing may be before the arbitrator who made the award or the arbitrator’s successor. The arbitrator must render the decision in the rehearing within the same time as that provided in Section 19(b) for an award.
(d) If the court denies a [motion] to vacate an award, it shall confirm the award unless a [motion] to modify or correct the award is pending.
SECTION 24.    MODIFICATION
OR CORRECTION OF AWARD.
(a) Upon [motion] made within 90 days after the [movant] receives notice of the award pursuant to Section 19 or within 90 days after the [movant] receives notice of a modified or corrected award pursuant to Section 20, the court shall modify or correct the award if:
          (1) there was an evident mathematical miscalculation or an evident mistake in the description of a person, thing, or property referred to in the award;
          (2) the arbitrator has made an award on a claim not submitted to the arbitrator and the award may be corrected without affecting the merits of the decision upon the claims submitted; or
          (3) the award is imperfect in a matter of form not affecting the merits of the decision on the claims submitted.
(b) If a [motion] made under subsection (a) is granted, the court shall modify or correct and confirm the award as modified or corrected. Otherwise, unless a motion to vacate is pending, the court shall confirm the award.
(c) A [motion] to modify or correct an award pursuant to this section may be joined with a [motion] to vacate the award.
SECTION 25.    JUDGMENT
ON AWARD; ATTORNEY’S FEES AND LITIGATION EXPENSES.
(a) Upon granting an order confirming, vacating without directing a rehearing, modifying, or correcting an award, the court shall enter a judgment in conformity therewith. The judgment may be recorded, docketed, and enforced as any other judgment in a civil action.
(b) A court may allow reasonable costs of the [motion] and subsequent judicial proceedings.
(c) On [application] of a prevailing party to a contested judicial proceeding under Section 22, 23, or 24, the court may add reasonable attorney’s fees and other reasonable expenses of litigation incurred in a judicial proceeding after the award is made to a judgment confirming, vacating without directing a rehearing, modifying, or correcting an award.
SECTION 26.    JURISDICTION.
(a) A court of this State having jurisdiction over the controversy and the parties may enforce an agreement to arbitrate.
(b) An agreement to arbitrate providing for arbitration in this State confers exclusive jurisdiction on the court to enter judgment on an award under this [Act].
SECTION 27.    VENUE.
A [motion] pursuant to Section 5 must be made in the court of the [county] in which the agreement to arbitrate specifies the arbitration hearing is to be held or, if the hearing has been held, in the court of the [county] in which it was held. Otherwise, the [motion] may be made in the court of any [county] in which an adverse party resides or has a place of business or, if no adverse party has a residence or place of business in this State, in the court of any [county] in this State. All subsequent [motions] must be made in the court hearing the initial [motion] unless the court otherwise directs.
SECTION 28.    APPEALS.
(a) An appeal may be taken from:
          (1) an order denying a [motion] to compel arbitration;
          (2) an order granting a [motion] to stay arbitration;
          (3) an order confirming or denying confirmation of an award;
          (4) an order modifying or correcting an award;
          (5) an order vacating an award without directing a rehearing; or
          (6) a final judgment entered pursuant to this [Act].
(b) An appeal under this section must be taken as from an order or a judgment in a civil action.
SECTION 29.    UNIFORMITY OF APPLICATION AND CONSTRUCTION.
In applying and construing this uniform act, consideration must be given to the need to promote uniformity of the law with respect to its subject matter among States that enact it.
SECTION 30.    ELECTRONIC SIGNATURES
IN GLOBAL AND NATIONAL COMMERCE ACT.
The provisions of this [Act] governing the legal effect, validity, or enforceability of electronic records or signatures, and of contracts formed or performed with the use of such records or signatures conform to the requirements of Section 102 of the Electronic Signatures in Global and National Commerce Act, Pub. L. No. 106-229, 114 Stat. 464 (2000), and supersede, modify, and limit the Electronic Signatures in Global and National Commerce Act.
SECTION 31.    EFFECTIVE DATE.
This [Act] takes effect on [effective date].
SECTION 32.    REPEAL.
Effective on [delayed date should be the same as that in Section 3(c)], the [Uniform Arbitration Act] is repealed.
SECTION 33.    SAVINGS CLAUSE.
This [Act] does not affect an action or proceeding commenced or right accrued before this [Act] takes effect. Subject to Section 3 of this [Act], an arbitration agreement made before the effective date of this [Act] is governed by the [Uniform Arbitration Act].
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Appendix E

Uniform Mediation Act (2002)
PREFATORY NOTE
… [L]aws play a limited but important role in encouraging the effective use of mediation and maintaining its integrity, as well as the appropriate relationship of mediation with the justice system.* In particular, the law has the unique capacity to assure that the reasonable expectations of participants regarding the confidentiality of the mediation process are met, rather than frustrated. For this reason, a central thrust of the Act is to provide a privilege that assures confidentiality in legal proceedings (see Sections 4-6). Because the privilege makes it more difficult to offer evidence to challenge the settlement agreement, the Drafters viewed the issue of confidentiality as tied to provisions that will help increase the likelihood that the mediation process will be fair. Fairness is enhanced if it will be conducted with integrity and the parties’ knowing consent will be preserved. The Act protects integrity and knowing consent through provisions that provide exceptions to the privilege (Section 6), limit disclosures by the mediator to judges and others who may rule on the case (Section 7), require mediators to disclose conflicts of interest (Section 9), and assure that parties may bring a lawyer or other support person to the mediation session (Section 10). In some limited ways, the law can also encourage the use of mediation as part of the policy to promote the private resolution of disputes through informed self-determination. A uniform act that promotes predictability and simplicity may encourage greater use of mediation.…
At the same time, it is important to avoid laws that diminish the creative and diverse use of mediation. The Act promotes the autonomy of the parties by leaving to them those matters that can be set by agreement and need not be set inflexibly by statute. In addition, some provisions in the Act may be varied by party agreement, as specified in the comments to the sections.…
1.    PROMOTING CANDOR
Candor during mediation is encouraged by maintaining the parties’ and mediators’ expectations regarding confidentiality of mediation communications. See Sections 4-6. Virtually all state legislatures have recognized the necessity of protecting mediation confidentiality to encourage the effective use of mediation to resolve disputes. Indeed, state legislatures have enacted more than 250 mediation privilege statutes. Approximately half of the States have enacted privilege statutes that apply generally to mediations in the State, while the other half include privileges within the provisions of statutes establishing mediation programs for specific substantive legal issues, such as employment or human rights.
The Drafters recognize that mediators typically promote a candid and informal exchange regarding events in the past, as well as the parties’ perceptions of and attitudes toward these events, and that mediators encourage parties to think constructively and creatively about ways in which their differences might be resolved. This frank exchange can be achieved only if the participants know that what is said in the mediation will not be used to their detriment through later court proceedings and other adjudicatory processes.… This rationale has sometimes been extended to mediators to encourage mediators to be candid with the parties by allowing the mediator to block evidence of the mediator’s notes and other statements by the mediator. See, e.g., Ohio Rev. Code Ann. §2317.023 (West 1996).
Similarly, public confidence in and the voluntary use of mediation can be expected to expand if people have confidence that the mediator will not take sides or disclose their statements, particularly in the context of other investigations or judicial processes. The public confidence rationale has been extended to permit the mediator to object to testifying, so that the mediator will not be viewed as biased in future mediation sessions that involve comparable parties. See, e.g., NLRB v. Macaluso, 618 F.2d 51 (9th Cir. 1980) (public interest in maintaining the perceived and actual impartiality of mediators outweighs the benefits derivable from a given mediator’s testimony). To maintain public confidence in the fairness of mediation, a number of States prohibit a mediator from disclosing mediation communications to a judge or other officials in a position to affect the decision in a case. This justification also is reflected in standards [that prohibit] the use of a threat of disclosure or recommendation to pressure the parties to accept a particular settlement.
A statute is required only to assure that aspect of confidentiality that relates to evidence compelled in a judicial and other legal proceeding. The parties can rely on the mediator’s assurance of confidentiality in terms of mediator disclosures outside the proceedings, as the mediator would be liable for a breach of such an assurance. Also, the parties can expect enforcement of their agreement to keep things confidential through contract damages and sometimes specific enforcement. The courts have also enforced court orders or rules regarding nondisclosure through orders striking pleadings and fining lawyers. Promises, contracts, and court rules or orders are unavailing, however, with respect to discovery, trial, and otherwise compelled or subpoenaed evidence. Assurance with respect to this aspect of confidentiality has rarely been accorded by common law. Thus, the major contribution of the Act is to provide a privilege in legal proceedings, where it would otherwise either not be available or would not be available in a uniform way across the States.
As with other privileges, the mediation privilege must have limits, and nearly all existing state mediation statutes provide them. Definitions and exceptions primarily are necessary to give appropriate weight to other valid justice system values, in addition to those already discussed in this Section. They often apply to situations that arise only rarely, but might produce grave injustice in that unusual case if not excepted from the privilege.
Finally … [a] uniform and generic privilege makes it easier for the parties and mediators to understand what law will apply and therefore to understand the coverage and limits of the Act, so that they can conduct themselves in a mediation accordingly.
2.    ENCOURAGING RESOLUTION
IN ACCORDANCE WITH OTHER PRINCIPLES
… The primary guarantees of fairness within mediation are the integrity of the process and informed self-determination. Self-determination also contributes to party satisfaction. Consensual dispute resolution allows parties to tailor not only the result but also the process to their needs, with minimal intervention by the State.…
Self-determination is encouraged by provisions that limit the potential for coercion of the parties to accept settlements, see Section 9(a), and that allow parties to have counsel or other support persons present during the mediation session. See Section 10. The Act promotes the integrity of the mediation process by requiring the mediator to disclose conflicts of interest, and to be candid about qualifications. See Section 9.
3.    IMPORTANCE
OF UNIFORMITY
This Act is designed to simplify a complex area of the law. Currently, legal rules affecting mediation can be found in more than 2500 statutes. Many of these statutes can be replaced by the Act, which applies a generic approach to topics that are covered in varying ways by a number of specific statutes currently scattered within substantive provisions.…
6.    DRAFTING PHILOSOPHY
Mediation often involves both parties and mediators from a variety of professions and backgrounds, many of who are not attorneys or represented by counsel. With this in mind, the Drafters sought to make the provisions accessible and understandable to readers from a variety of backgrounds, sometimes keeping the Act shorter by leaving some discretion in the courts to apply the provisions in accordance with the general purposes of the Act, delineated and expanded upon in Section 1 of this Prefatory Note. These policies include fostering prompt, economical, and amicable resolution, integrity in the process, self-determination by parties, candor in negotiations, societal needs for information, and uniformity of law.
The Drafters sought to avoid including in the Act those types of provisions that should vary by type of program or legal context and that were therefore more appropriately left to program-specific statutes or rules. Mediator qualifications, for example, are not prescribed by this Act. The Drafters also recognized that some general standards are often better applied through those who administer ethical standards or local rules, where an advisory opinion might be sought to guide persons faced with immediate uncertainty. Where individual choice or notice was important to allow for self-determination or avoid a trap for the unwary, such as for nondisclosure by the parties outside the context of proceedings, the Drafters left the matter largely to local rule or contract among the participants. As the result, the Act largely governs those narrow circumstances in which the mediation process comes into contact with formal legal processes.
SECTION 1.    TITLE.
This [Act] may be cited as the Uniform Mediation Act.
SECTION 2.    DEFINITIONS.
In this [Act]:
(1) “Mediation” means a process in which a mediator facilitates communication and negotiation between parties to assist them in reaching a voluntary agreement regarding their dispute.
(2) “Mediation communication” means a statement, whether oral or in a record or verbal or nonverbal, that occurs during a mediation or is made for purposes of considering, conducting, participating in, initiating, continuing, or reconvening a mediation or retaining a mediator.
(3) “Mediator” means an individual who conducts a mediation.
(4) “Nonparty participant” means a person, other than a party or mediator, that participates in a mediation.
(5) “Mediation party” means a person that participates in a mediation and whose agreement is necessary to resolve the dispute.
(6) “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, government; governmental subdivision, agency, or instrumentality; public corporation, or any other legal or commercial entity.
(7) “Proceeding” means:
          (A) a judicial, administrative, arbitral, or other adjudicative process, including related pre-hearing and post-hearing motions, conferences, and discovery; or
          (B) a legislative hearing or similar process.
(8) “Record” means information that is inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form.
(9) “Sign” means:
          (A) to execute or adopt a tangible symbol with the present intent to authenticate a record; or
          (B) to attach or logically associate an electronic symbol, sound, or process to or with a record with the present intent to authenticate a record.
Reporter’s Notes
    2. Section 2(2). “Mediation Communication.”
Mediation communications are statements that are made orally, through conduct, or in writing or other recorded activity. This definition is aimed primarily at the privilege provisions of Sections 4-6. It is similar to the general rule, as reflected in Uniform Rule of Evidence 801, which defines a “statement” as “an oral or written assertion or nonverbal conduct of an individual who intends it as an assertion.” Most generic mediation privileges cover communications but do not cover conduct that is not intended as an assertion. The mere fact that a person attended the mediation—in other words, the physical presence of a person—is not a communication. By contrast, nonverbal conduct such as nodding in response to a question would be a “communication” because it is meant as an assertion; however, nonverbal conduct such as smoking a cigarette during the mediation session typically would not be a “communication” because it was not meant by the actor as an assertion.
A mediator’s mental impressions and observations about the mediation present a more complicated question, with important practical implications. See Olam v. Congress Mortgage Co., 68 F. Supp. 2d 1110 (N.D. Cal. 1999). As discussed below, the mediation privilege is modeled after, and draws heavily upon, the attorney-client privilege, a strong privilege that is supported by well-developed case law. Courts are to be expected to look to that well developed body of law in construing this Act. In this regard, mental impressions that are based even in part on mediation communications would generally be protected by privilege.
More specifically, communications include both statements and conduct meant to inform, because the purpose of the privilege is to promote candid mediation communications. By analogy to the attorney-client privilege, silence in response to a question may be a communication, if it is meant to inform. Further, conduct meant to explain or communicate a fact, such as the re-enactment of an accident, is a communication. Similarly, a client’s revelation of a hidden scar to an attorney in response to a question is a communication if meant to inform. In contrast, a purely physical phenomenon, such as a tattoo or the color of a suit of clothes, observable by all, is not a communication.
If evidence of mental impressions would reveal, even indirectly, mediation communications, then that evidence would be blocked by the privilege. For example, a mediator’s mental impressions of the capacity of a mediation participant to enter into a binding mediated settlement agreement would be privileged if that impression was in part based on the statements that the party made during the mediation, because the testimony might reveal the content or character of the mediation communications upon which the impression is based. In contrast, the mental impression would not be privileged if it was based exclusively on the mediator’s observation of that party wearing heavy clothes and an overcoat on a hot summer day because the choice of clothing was not meant to inform.
There is no justification for making readily observable conduct privileged, certainly not more privileged than it is under the attorney-client privilege. If the conduct is seen in the mediation room, it can also be observed, even photographed, outside of the mediation room, as well as in other contexts. One of the primary reasons for making mediation communications privileged is to promote candor, and excluding evidence of a readily observable characteristic is not necessary to promote candor.…
SECTION 3.    SCOPE.
(a) Except as otherwise provided in subsection (b) or (c), this [Act] applies to a mediation in which:
          (1) the mediation parties are required to mediate by statute or court or administrative agency rule or referred to mediation by a court, administrative agency, or arbitrator;
          (2) the mediation parties and the mediator agree to mediate in a record that demonstrates an expectation that mediation communications will be privileged against disclosure; or
          (3) the mediation parties use as a mediator an individual who holds himself or herself out as a mediator or the mediation is provided by a person that holds itself out as providing mediation.
(b) The [Act] does not apply to a mediation:
          (1) relating to the establishment, negotiation, administration, or termination of a collective bargaining relationship;
          (2) relating to a dispute that is pending under or is part of the processes established by a collective bargaining agreement, except that the [Act] applies to a mediation arising out of a dispute that has been filed with an administrative agency or court;
          (3) conducted by a judge who might make a ruling on the case; or
          (4) conducted under the auspices of:
              (A) a primary or secondary school if all the parties are students or
              (B) a correctional institution for youths if all the parties are residents of that institution.
(c) If the parties agree in advance in a signed record, or a record of proceeding reflects agreement by the parties, that all or part of a mediation is not privileged, the privileges under Sections 4 through 6 do not apply to the mediation or part agreed upon. However, Sections 4 through 6 apply to a mediation communication made by a person that has not received actual notice of the agreement before the communication is made.
Reporter’s Notes
    1. In general.
The Act is broad in its coverage of mediation, a departure from the common state statutes that apply to mediation in particular contexts, such as court-connected mediation or community mediation, or to the mediation of particular types of disputes, such as worker’s compensation or civil rights. Moreover, unlike many mediation privileges, it also applies in some contexts in which the Rules of Evidence are not consistently followed, such as administrative hearings and arbitration.
Whether the Act in fact applies is a crucial issue because it determines not only the application of the mediation privilege but also whether the mediator has the obligations regarding the disclosure of conflicts of interest and, if asked, qualifications in Section 9; is prohibited from making disclosures about the mediation to courts, agencies and investigative authorities in Section 7; and must accommodate requirements regarding accompanying individuals in Section 10.…
    2. Section 3(a). Mediations covered by Act; triggering mechanisms.
Section 3(a) sets forth three conditions, the satisfaction of any one of which will trigger the application of the Act. This triggering requirement is necessary because the many different forms, contexts, and practices of mediation and other methods of dispute resolution make it sometimes difficult to know with certainty whether one is engaged in a mediation or some other dispute resolution or prevention process that employs mediation and related principles. This problem is exacerbated by the fact that unlike other professionals—such as doctors, lawyers, and social workers—mediators are not licensed and the process they conduct is informal. If the intent to mediate is not clear, even a casual discussion over a backyard fence might later be deemed to have been a mediation, unfairly surprising those involved and frustrating the reasonable expectations of the parties.
[T]he Drafting Committees discussed whether it should cover the many cultural and religious practices that are similar to mediation and that use a person similar to the mediator, as defined in this Act. On the one hand, many of these cultural and religious practices, like more traditional mediation, streamline and resolve conflicts, while solving problems and restoring relationships. Some examples of these practices are Ho’oponopono, circle ceremonies, family conferencing, and pastoral or marital counseling. These cultural and religious practices bring richness to the quality of life and contribute to traditional mediation. On the other hand, there are instances in which the application of the Act to these practices would be disruptive of the practices and therefore undesirable. On balance, furthering the principle of self-determination, the Drafting Committees decided that those involved should make the choice to be covered by the Act in those instances in which other definitional requirements of Section 2 are met by entering into an agreement to mediate reflected by a record or securing a court or agency referral pursuant to Section 3(a)(1). At the same time, these persons could opt out the Act’s coverage by not using this triggering mechanism. This leaves a great deal of leeway, appropriately, with those involved in the practices.…
    7. Section 3(c). Alternative of non-privileged mediation.
This Section allows the parties to opt for a non-privileged mediation or mediation session by mutual agreement, and furthers the Act’s policy of party self-determination. If the parties so agree, the privilege sections of the Act do not apply, thus fulfilling the parties’ reasonable expectations regarding the confidentiality of that mediation or session. For example, parties in a sophisticated commercial mediation, who are represented by counsel, may see no need for a privilege to attach to a mediation or session, and may by express written agreement “opt out” of the Act’s privilege provisions. Similarly, parties may also use this option if they wish to rely on, and therefore use in evidence, statements made during the mediation. It is the parties rather than the mediator who make this choice, although a mediator could presumably refuse to mediate a mediation or session that is not covered by this Act. Even if the parties do not agree in advance, the parties, mediator, and all nonparty participants can waive the privilege pursuant to Section 5. In this instance, however, the mediator and other participants can block the waiver in some respects.
If the parties want to opt out, they should inform the mediators or nonparty participants of this agreement, because without actual notice, the privileges of the Act still apply to the mediation communications of the persons who have not been so informed until such notice is actually received.…
SECTION 4.    PRIVILEGE AGAINST DISCLOSURE; ADMISSIBILITY; DISCOVERY.
(a) Except as otherwise provided in Section 6, a mediation communication is privileged as provided in subsection (b) and is not subject to discovery or admissible in evidence in a proceeding unless waived or precluded as provided by Section 5.
(b) In a proceeding, the following privileges apply:
          (1) A mediation party may refuse to disclose, and may prevent any other person from disclosing, a mediation communication.
          (2) A mediator may refuse to disclose a mediation communication, and may prevent any other person from disclosing a mediation communication of the mediator.
          (3) A nonparty participant may refuse to disclose, and may prevent any other person from disclosing, a mediation communication of the nonparty participant.
(c) Evidence or information that is otherwise admissible or subject to discovery does not become inadmissible or protected from discovery solely by reason of its disclosure or use in a mediation.
Reporter’s Notes
    4. Section 4(b). Operation of privilege.…
a. The holders of the privilege.
 
1. In general.
A critical component of the Act’s general rule is its designation of the holder—i.e., the person who is eligible to raise and waive the privilege.… Those statutes that designate a holder tend to be split between those that make the parties the only holders of the privilege, and those that also make the mediator a holder. The Act adopts an approach that provides that both the parties and the mediators may assert the privilege regarding certain matters, thus giving weight to the primary concern of each rationale.
2. Parties as holders.
The mediation privilege of the parties draws upon the purpose, rationale, and traditions of the attorney-client privilege, in that its paramount justification is to encourage candor by the mediation parties, just as encouraging the client’s candor is the central justification for the attorney-client privilege.… It should be noted that even if the mediator loses the privilege to block or assert a privilege, the parties may still come forward and assert their privilege, thus blocking the mediator who has lost the privilege from providing testimony about the affected mediation.…
3. Mediators as holders.
Mediators are made holders with respect to their own mediation communications, so that they may participate candidly, and with respect to their own testimony, so that they will not be viewed as biased in future mediations.…
4. Nonparty participants as holders.
In addition, the Act adds a privilege for the nonparty participant, though limited to the communications by that individual in the mediation. The purpose is to encourage the candid participation of experts and others who may have information that would facilitate resolution of the case.…
SECTION 5.    WAIVER
AND PRECLUSION OF PRIVILEGE.
(a) A privilege under Section 4 may be waived in a record or orally during a proceeding if it is expressly waived by all parties to the mediation and:
          (1) in the case of the privilege of a mediator, it is expressly waived by the mediator; and
          (2) in the case of the privilege of a nonparty participant, it is expressly waived by the nonparty participant.
(b) A person that discloses or makes a representation about a mediation communication which prejudices another person in a proceeding is precluded from asserting a privilege under Section 4, but only to the extent necessary for the person prejudiced to respond to the representation or disclosure.
(c) A person that intentionally uses a mediation to plan, attempt to commit or commit a crime, or to conceal an ongoing crime or ongoing criminal activity is precluded from asserting a privilege under Section 4.
Reporter’s Notes
    1. Section 5(a) and (b). Waiver and preclusion.
[T]hese provisions differ from the attorney-client privilege in that the mediation privilege does not permit waiver to be implied by conduct. The rationale for requiring explicit waiver is to safeguard against the possibility of inadvertent waiver, such as through the often salutary practice of parties discussing their dispute and mediation with friends and relatives. In contrast to these settings, there is a sense of formality and awareness of legal rights in all of the proceedings to which the privilege may be waived if the waiver is oral. They generally are conducted on the record, easing the difficulties of establishing what was said.
[Requiring explicit waiver] created the anomalous situation of permitting the opportunity for one party to blurt out potentially damaging information in the midst of a trial and then use the privilege to block the other party from contesting the truth. To address this anomaly, the Drafters added Section 5(b), a preclusion provision to cover situations in which the parties do not expressly waive the privilege but engage in conduct inconsistent with the assertions of the privilege, and that cause prejudice. As under existing interpretations for other communications privileges, waiver through preclusion would not typically constitute a waiver with respect to all mediation communications, only those related in subject matter.…
    5. Section 5(c). Preclusion for use of mediation to plan or commit crime.
… This Section should be read together with Section 6(a)(4), which applies to particular communications within a mediation which are used for the same purposes. The two differ on the purpose of the mediation: Section 5(c) applies when the mediation itself is used to further a crime, while Section 6(a)(4) applies to matters that are being mediated for other purposes but which include discussion of acts or statements that may be deemed criminal in nature. Under Section 5(c), the preclusion applies to all mediation communications because the purpose of the mediation frustrates public policy. Under Section 6(a)(4), the preclusion only applies to those mediation communications that have a criminal character; the privilege may still be asserted to block the introduction of other communications made during the mediation.…
SECTION 6.    EXCEPTIONS TO PRIVILEGE.
(a) There is no privilege under Section 4 for a mediation communication that is:
          (1) in an agreement evidenced by a record signed by all parties to the agreement;
          (2) available to the public under [insert statutory reference to open records act] or made during a session of a mediation which is open, or is required by law to be open, to the public;
          (3) a threat or statement of a plan to inflict bodily injury or commit a crime of violence;
          (4) intentionally used to plan a crime, attempt to commit or commit a crime, or to conceal an ongoing crime or ongoing criminal activity;
          (5) sought or offered to prove or disprove a claim or complaint of professional misconduct or malpractice filed against a mediator;
          (6) except as otherwise provided in subsection (c), sought or offered to prove or disprove a claim or complaint of professional misconduct or malpractice filed against a mediation party, nonparty participant, or representative of a party based on conduct occurring during a mediation; or
          (7) sought or offered to prove or disprove abuse, neglect, abandonment, or exploitation in a proceeding in which a child or adult protective services agency is a party, unless the
              [Alternative A: [State to insert, for example, child or adult protection] case is referred by a court to mediation and a public agency participates.]
              [Alternative B: public agency participates in the [State to insert, for example, child or adult protection] mediation].
(b) There is no privilege under Section 4 if a court, administrative agency, or arbitrator finds, after a hearing in camera, that the party seeking discovery or the proponent of the evidence has shown that the evidence is not otherwise available, that there is a need for the evidence that substantially outweighs the interest in protecting confidentiality, and that the mediation communication is sought or offered in:
          (1) a court proceeding involving a felony [or misdemeanor]; or
          (2) except as otherwise provided in subsection (c), a proceeding to prove a claim to rescind or reform or a defense to avoid liability on a contract arising out of the mediation.
(c) A mediator may not be compelled to provide evidence of a mediation communication referred to in subsection (a)(6) or (b)(2).
(d) If a mediation communication is not privileged under subsection (a) or (b), only the portion of the communication necessary for the application of the exception from nondisclosure may be admitted. Admission of evidence under subsection (a) or (b) does not render the evidence, or any other mediation communication, discoverable or admissible for any other purpose.
Reporter’s Notes
    1. In general.
The exceptions in Section 6(a) apply regardless of the need for the evidence because society’s interest in the information contained in the mediation communications may be said to categorically outweigh its interest in the confidentiality of mediation communications. In contrast, the exceptions under Section 6(b) would apply only in situations where the relative strengths of society’s interest in a mediation communication and mediation participant interest in confidentiality can only be measured under the facts and circumstances of the particular case.…
    2. Section 6(a)(1). Record of an agreement.
… This exception is noteworthy only for what is not included: oral agreements. The disadvantage of exempting oral settlements is that nearly everything said during a mediation session could bear on either whether the parties came to an agreement or the content of the agreement. In other words, an exception for oral agreements has the potential to swallow the rule of privilege. As a result, mediation participants might be less candid, not knowing whether a controversy later would erupt over an oral agreement. Unfortunately, excluding evidence of oral settlements reached during a mediation session would operate to the disadvantage of a less legally sophisticated party who is accustomed to the enforcement of oral settlements reached in negotiations. Such a person might also mistakenly assume the admissibility of evidence of oral settlements reached in mediation as well. However, because the majority of courts and statutes limit the confidentiality exception to signed written agreements, one would expect that mediators and others will soon incorporate knowledge of a writing requirement into their practices. Despite the limitation on oral agreements, the Act leaves parties other means to preserve the agreement quickly. For example, parties can agree that the mediation has ended, state their oral agreement into the tape recorder and record their assent.…
    3. Section 6(a)(2). Mediations open to the public; meetings and records made open by law.
Section 6(a)(2) makes clear that the privileges in Section 4 do not preempt state open meetings and open records laws, thus deferring to the policies of the individual States regarding the types of meetings that will be subject to these laws. In addition, it provides an exception when the mediation is opened to the public, such as a televised mediation.…
    5. Section 6(a)(4). Communications used to plan or commit a crime.
[T]his exception does not cover mediation communications constituting admissions of past crimes, or past potential crimes, which remain privileged. Thus, for example, discussions of past aggressive positions with regard to taxation or other matters of regulatory compliance in commercial mediations remain privileged against possible use in subsequent or simultaneous civil proceedings. The Drafting Committees discussed the possibility of creating an exception for the related circumstance in which a party makes an admission of past conduct that portends future bad conduct. However, they decided against such an expansion of this exception because such past conduct can already be disclosed in other important ways. The other parties can warn others, because parties are not prohibited from disclosing by the Act.…
    7. Section 6(a)(6). Evidence of professional misconduct or malpractice by a party or representative of a party.
Sometimes the issue arises whether anyone may provide evidence of professional misconduct or malpractice occurring during the mediation. The failure to provide an exception for such evidence would mean that lawyers and fiduciaries could act unethically or in violation of standards without concern that evidence of the misconduct would later be admissible in a proceeding brought for recourse. This exception makes it possible to use testimony of anyone except the mediator in proceedings at which such a claim is made or defended. Because of the potential adverse impact on a mediator’s appearance of impartiality, the use of mediator testimony is more guarded, and therefore protected by Section 6(c).… Mediators and others are not precluded by the Act from reporting misconduct to an agency or tribunal other than one that might make a ruling on the dispute being mediated, which is precluded by Section 8(a) and (b).
    8. Section 6(a)(7). Evidence of abuse or neglect.
An exception for child abuse and neglect is common in domestic mediation confidentiality statutes, and the Act reaffirms these important policy choices States have made to protect their citizens. By referring to “child and adult protective services agency,” the exception broadens the coverage to include the elderly and disabled if that State has protected them by statute and has created an agency enforcement process. It should be stressed that this exception applies only to permit disclosures in public agency proceedings in which the agency is a party or nonparty participant. The exception does not apply in private actions, such as divorce, because the need for the evidence is not as great as in proceedings brought to protect against abuse and neglect so that the harm can be stopped, and is outweighed by the policy of promoting candor during mediation. For example, in a mediation between Husband and Wife who are seeking a divorce, Husband admits to sexually abusing a child. Husband’s admission would not be privileged in an action brought by the public agency to protect the child, but would be privileged in the divorce hearings. The last bracketed phrases make an exception to the exception to privilege of mediation communications in certain mediations involving such public agencies.… These alternatives are bracketed and offered to the states as recommended model provisons because of concerns raised by some mediators of such cases that mediator testimony sometimes can be necessary and appropriate to secure the safety of a vulnerable party in a situation of abuse.
    9. Section 6(b). Exceptions requiring demonstration of need.
The exceptions under this Section constitute less common fact patterns that may sometimes justify carving an exception, but only when the unique facts and circumstances of the case demonstrate that the evidence is otherwise unavailable, and the need for the evidence outweighs the policies underlying the privilege. Thus, Section 6(b) effectively places the burden on the proponent to persuade the court on these points. The evidence will not be disclosed absent a finding on these points after an in camera hearing. Further, under Section 6(d) the evidence will be admitted only for that limited purpose.
    10. Section 6(b)(1). Felony [and misdemeanors].
[T]he Act affords more specialized treatment for the use of mediation communications in subsequent felony proceedings, which reflects the unique character, considerations, and concerns that attend the need for evidence in the criminal process. States may also wish to extend this specialized treatment to misdemeanors, and the Drafters offer appropriate model language for states in that event.
Existing privilege statutes are silent or split as to whether they apply only to civil proceedings, apply also to some juvenile or misdemeanor proceedings, or apply as well to all criminal proceedings. The split among the States reflects clashing policy interests. On the one hand, mediation participants operating under the benefit of a privilege might reasonably expect that statements made in mediation would not be available for use in a later felony prosecution. The candor this expectation promotes is precisely that which the mediation privilege seeks to protect. It is also the basis upon which many criminal courts throughout the country have established victim-offender mediation programs, which have enjoyed great success in misdemeanor, and, increasingly, felony cases. Public policy specifically supports the mediation of gang disputes, for example, and these programs may be less successful if the parties cannot discuss the criminal acts underlying the disputes.
On the other hand, society’s need for evidence to avoid an inaccurate decision is greatest in the criminal context—both for evidence that might convict the guilty and exonerate the innocent—because the stakes of human liberty and public safety are at their zenith. For this reason, even without this exception, the courts can be expected to weigh heavily the need for the evidence in a particular case, and sometimes will rule that the defendant’s constitutional rights require disclosure.
After great consideration and public comment, the Drafting Committees decided to leave the critical balancing of these competing interests to the sound discretion of the courts to determine under the facts and circumstances of each case. Critically, it is drafted in a manner to ensure the same right to evidence introduced by the prosecution, thus assuring a level playing field. In addition, it puts the parties on notice of this limitation on confidentiality.
    11. Section 6(b)(2). Validity and enforceability of settlement agreement.
This exception is designed to preserve traditional contract defenses to the enforcement of the mediated settlement agreement that relate to the integrity of the mediation process, which otherwise would be unavailable if based on mediation communications. A recent Texas case provides an example. An action was brought to enforce a mediated settlement. The defendant raised the defense of duress and sought to introduce evidence that he had asked the mediator to permit him to leave because of chest pains and a history of heart trouble, and that the mediator had refused to let him leave the mediation session. See Randle v. Mid Gulf, Inc., No. 14-95-01292, 1996 WL 447954 (Tex. App. 1996) (unpublished). The exception might also allow party testimony in a personal injury case that the driver denied having insurance, causing the plaintiff to rely and settle on that basis, where such a misstatement would be a basis for reforming or avoiding liability under the settlement. Under this exception the evidence will not be privileged if the weighing requirements are met. This exception differs from the exception for a record of an agreement in Section 6(a)(1) in that Section 6(a)(1) only exempts the admissibility of the record of the agreement itself, while the exception in Section 6(b)(2) is broader in that it would permit the admissibility of other mediation communications that are necessary to establish or refute a defense to the validity of a mediated settlement agreement.…
SECTION 7.    PROHIBITED MEDIATOR REPORTS.
(a) Except as required in subsection (b), a mediator may not make a report, assessment, evaluation, recommendation, finding, or other communication regarding a mediation to a court, administrative agency, or other authority that may make a ruling on the dispute that is the subject of the mediation.
(b) A mediator may disclose:
          (1) whether the mediation occurred or has terminated, whether a settlement was reached, and attendance;
          (2) a mediation communication as permitted under Section 6; or
          (3) a mediation communication evidencing abuse, neglect, abandonment, or exploitation of an individual to a public agency responsible for protecting individuals against such mistreatment.
(c) A communication made in violation of subsection (a) may not be considered by a court, administrative agency, or arbitrator.
Reporter’s Notes
… In contrast to the privilege, which gives a right to refuse to provide evidence in a subsequent legal proceeding, this Section creates a prohibition against disclosure.… The purpose of this Section is consistent with the conclusions of seminal reports in the mediation field [that] condemn the use of such reports as permitting coercion by the mediator and destroying confidence in the neutrality of the mediator and in the mediation process.
Importantly, the prohibition is limited to reports or other listed communications to those who may rule on the dispute being mediated. While the mediators are thus constrained in terms of reports to courts and others that may make rulings on the case, they are not prohibited from reporting threatened harm to appropriate authorities, for example, if learned during a mediation to settle a civil dispute. In this regard, Section 7(b)(3) responds to public concerns about clarity and makes explicit what is otherwise implied in the Act, that mediators are not constrained by this Section in their ability to disclose threats to the safety and well being of vulnerable parties to appropriate public authorities, and is consistent with the exception for disclosure in proceedings in Section 6(a)(7). Similarly, while the provision prohibits mediators from making these reports, it does not constrain the parties.
The communications by the mediator to the court or other authority are broadly defined. The provisions would not permit a mediator to communicate, for example, on whether a particular party engaged in “good faith” negotiation, or to state whether a party had been “the problem” in reaching a settlement. Section 7(b)(1), however, does permit disclosure of particular facts, including attendance and whether a settlement was reached. For example, a mediator may report that one party did not attend and another attended only for the first five minutes. States with “good faith” mediation laws or court rules may want to consider the interplay between such laws and this Section of the Act.
SECTION 8.    CONFIDENTIALITY.
Unless subject to the [insert statutory references to open meetings act and open records act], mediation communications are confidential to the extent agreed by the parties or provided by other law or rule of this State.
Reporter’s Notes
This Section restates the general rule in the states regarding the confidentiality of mediation communications outside the context of proceedings. Typically, confidentiality agreements are enforceable against a signatory under state contract law, through damages and sometimes specific enforcement.…
Early drafts were criticized by some in the mediation community for failing to impose an affirmative duty on mediation participants not to disclose mediation communications to third persons outside of the context of the proceedings at which the Section 4 privilege applies. In several subsequent drafts, the Drafters attempted to establish a rule that would prohibit such disclosures, but found it impracticable to do so without imposing a severe risk of civil liability on the many unknowing mediation participants who might discuss their mediations with friends and family members, for example, for any number of salutary reasons. In addition, the Drafters were deeply concerned about their capacity to develop a truly comprehensive list of legitimate and appropriate exceptions—such as for the education and training of mediators, for the monitoring evaluation and improvement of court-related mediation programs, and for the reporting of threats to police and abuse to public agencies—as each draft drew forth more calls for legitimate and appropriate exceptions. Similarly, efforts to create a simpler rule with fewer exceptions but with greater judicial discretion to act as appropriate on a case-by-case basis to prevent “manifest injustice” also met severe resistance from many different sectors of the mediation community, as well as a number of state bar ADR committees. Finally, recognizing the important role of non-lawyer mediators and the many people who participate in mediations without counsel or knowledge of the law, the Drafters were concerned about the intelligibility and accessibility of the provisions. In the end, the Drafters ultimately chose to draw a clear line, and to follow the general practice in the states of leaving the disclosure of mediation communications outside of proceedings to the good judgment of the parties to determine in light of the unique characteristics and circumstances of their dispute.…
SECTION 9.    MEDIATOR’S DISCLOSURE OF CONFLICTS OF INTEREST; BACKGROUND.
(a) Before accepting a mediation, an individual who is requested to serve as a mediator shall:
          (1) make an inquiry that is reasonable under the circumstances to determine whether there are any known facts that a reasonable individual would consider likely to affect the impartiality of the mediator, including a financial or personal interest in the outcome of the mediation and an existing or past relationship with a mediation party or foreseeable participant in the mediation; and
          (2) disclose any such known fact to the mediation parties as soon as is practical before accepting a mediation.
(b) If a mediator learns any fact described in subsection (a)(1) after accepting a mediation, the mediator shall disclose it as soon as is practicable.
(c) At the request of a mediation party, an individual who is requested to serve as a mediator shall disclose the mediator’s qualifications to mediate a dispute.
(d) A person that violates subsection [(a) or (b)][(a), (b), or (g)] is precluded by the violation from asserting a privilege under Section 4.
(e) Subsections (a), (b), [and] (c), [and] [(g)] do not apply to an individual acting as a judge.
(f) This [Act] does not require that a mediator have a special qualification by background or profession.
[(g) A mediator must be impartial, unless after disclosure of the facts required in subsections (a) and (b) to be disclosed, the parties agree otherwise.]
Reporter’s Notes
    1. Sections 9(a) and 9(b). Disclosure of mediator’s conflicts of interest.…
b. Reasonable duty of inquiry
… The reasonable inquiry … depends on the circumstances. For example, if a small claims court refers parties to a mediator who has a volunteer attorney standing in court, the parties would not expect that mediator to check on conflicts with all lawyers in the mediator’s firm in the five minutes between referral and mediation. Presumably, only conflicts known by the mediator would affect that mediation in any event.
    2. Section 9(c) and (f). Disclosure of mediator’s qualifications.
It must be stressed that the Act does not establish mediator qualifications. No consensus has emerged in the law, research, or commentary as to those mediator qualifications that will best produce effectiveness or fairness. As clarified by Section 9(f), mediators need not be lawyers. In fact, the American Bar Association Section on Dispute Resolution has issued a statement that “dispute resolution programs should permit all individuals who have appropriate training and qualifications to serve as neutrals, regardless of whether they are lawyers.” ABA Section of Dispute Resolution Council Res., April 28, 1999.
At the same time, the law and commentary recognize that the quality of the mediator is important and that the courts and public agencies referring cases to mediation have a heightened responsibility to assure it. The decision of the Drafting Committees against prescribing qualifications should not be interpreted as a disregard for the importance of qualifications. Rather, respecting the unique characteristics that may qualify a particular mediator for a particular mediation, the silence of the Act reflects the difficulty of addressing the topic in a uniform statute that applies to mediation in a variety of contexts. Qualifications may be important, but they need not be uniform. It is not the intent of the Act to preclude a statute, court or administrative agency rule, arbitrator or contract between the parties from requiring that a mediator have a particular background or profession; those decisions are best made by individual states, courts, governmental entities, and parties.
    5. [Section 9(g). Mediator impartiality.]
This provision is bracketed to signal that it is suggested as a model provision and need not be part of a Uniform Act.… While few would argue that it is almost always best for mediators to be impartial as a matter of practice, including such a requirement into a uniform law drew considerable controversy. Some mediators, reflecting a deeply and sincerely felt value within the mediation community that a mediator not be predisposed to favor or disfavor parties in dispute, persistently urged the Drafters to enshrine this value in the Act; for these, the failure to include the notion of impartiality in the Act would be a distortion of the mediation process. Other mediators, service providers, judges, mediation scholars, however, urged the Drafters not to include the term “impartiality” for a variety of reasons. At least three are worth stressing. One pressing concern was that including such a statutory requirement would subject mediators to an unwarranted exposure to civil lawsuits by disgruntled parties. In this regard, mediators with a more evaluative style expressed concerns that the common practice of so-called “reality checking” would be used as a basis for such actions against the mediator. A second major concern was over the workability of such a statutory requirement. Scholarly research in cognitive psychology has confirmed many hidden but common biases that affect judgment, such as attributional distortions of judgment and inclinations that are the product of social learning and professional culturation. Similarly, mediators in certain contexts sometimes have an ethical or felt duty to advocate on behalf of a party, such as long-term care ombuds in the health care context. Third, some parties seek to use a mediator who has a duty to be partial in some respects—such as a domestic mediator who is charged by law to protect the interests of the children. It has been argued that such mediations should still be privileged.…
SECTION 10.    PARTICIPATION
IN MEDIATION.
An attorney or other individual designated by a party may accompany the party to and participate in a mediation. A waiver of participation given before the mediation may be rescinded.
Reporter’s Notes
The fairness of mediation is premised upon the informed consent of the parties to any agreement reached. Some statutes permit the mediator to exclude lawyers from mediation, resting fairness guarantees on the lawyer’s later review of the draft settlement agreement. At least one bar authority has expressed doubts about the ability of a lawyer to review an agreement effectively when that lawyer did not participate in the give and take of negotiation. Boston Bar Ass’n, Op. 78-1 (1979).… Some parties may prefer not to bring counsel. However, because of the capacity of attorneys to help mitigate power imbalances, and in the absence of other procedural protections for less powerful parties, the Drafting Committees elected to let the parties, not the mediator, decide. Also, their agreement to exclude counsel should be made after the dispute arises, so that they can weigh the importance in the context of the stakes involved.…
As a practical matter, this provision has application only when the parties are compelled to participate in the mediation by contract, law, or order from a court or agency. In other instances, any party or mediator unhappy with the decision of a party to be accompanied by an individual can simply leave the mediation. In some instances, a party may seek to bring an individual whose presence will interfere with effective discussion. In divorce mediation, for example, a new friend of one of the parties may spark new arguments. In these instances, the mediator can make that observation to the parties and, if the mediation flounders because of the presence of the nonparty, the parties or the mediator can terminate the mediation. The pre-mediation waiver of this right of accompaniment can be rescinded, because the party may not have understood the implication at that point in the process. However, this provision can be waived once the mediation begins.
Editor’s Note
The National Conference of Commissioners on Uniform State Laws amended the Uniform Mediation Act in 2003. The purpose of the amendment was to encourage state adoption of the United Nations Commission on International Trade Law’s Model Law on International Commercial Conciliation and to make the confidentiality provisions of that law consistent with the Uniform Mediation Act. The UN Commission urged member nations to vary the wording of the Commission’s law as little as possible to facilitate international understanding and thereby encourage the use of mediation for international commercial matters. To accommodate this desire, the UMA drafters incorporated the Model Law by reference in a new section 11. The original UMA sections 11-16 were renumbered as sections 12-17, and the Model Law was attached as an appendix to the UMA.
The definition of international commercial mediation encompasses some types of mediation that might be considered normal fare in this country. For example, the mediation of a dispute between a European car manufacturer and a local dealer would be an international commercial mediation. Thus, the drafters faced a notice problem in adopting the UN Commission’s Model Law. Unless they added material to change the confidentiality provisions of the Model Law, some mediation participants would be surprised to learn that their communications fell under the Model Law’s privilege rather than the broader privilege of the UMA. To prevent this surprise, the drafters made the UMA’s privilege applicable to international commercial mediations as well, unless the parties agree otherwise. This eliminates the possibility of a surprise while preserving the international group’s concept for those who prefer it.
SECTION 11.    INTERNATIONAL COMMERCIAL MEDIATION
(a) In this section, “Model Law” means the Model Law on International Commercial Conciliation adopted by the United Nations Commission on International Trade Law on 28 June 2002 and recommended by the United Nations General Assembly in a resolution (A/RES/57/18) dated 19 November 2002, and “international commercial mediation” means an international commercial conciliation as defined in Article 1 of the Model Law.
(b) Except as otherwise provided in subsections (c) and (d), if a mediation is an international commercial mediation, the mediation is governed by the Model Law.
(c) Unless the parties agree in accordance with Section 3(c) of this [Act] that all or part of an international commercial mediation is not privileged, Sections 4, 5, and 6 and any applicable definitions in Section 2 of this [Act] also apply to the mediation and nothing in Article 10 of the Model Law derogates from Sections 4, 5, and 6.
(d) If the parties to an international commercial mediation agree under Article 1, subsection (7), of the Model Law that the Model Law does not apply, this [Act] applies.
Legislative Note. The UNCITRAL Model Law on International Commercial Conciliation may be found at www.uncitral.org/en-index.htm. Important comments on interpretation are included in the Draft Guide to Enactment and Use of UNCITRAL Model Law on International Commercial Conciliation. The states should note the Draft Guide in a Legislative Note to the Act. This is especially important with respect to interpretation of Article 9 of the Model Law.
COMMENT
    1.    Varying by Agreement/Choice of Law
This Amendment allows parties to international commercial mediation to take advantage of the privilege protections of the Uniform Mediation Act, which typically are broader than the evidentiary exclusions of the UNCITRAL Model Law. A number of choices are available to the mediation participants:
(1) If the participants prefer to have the mediation covered by the privilege protections of the Uniform Mediation Law, which are typically broader than the evidentiary exclusions of the UNCITRAL Model Law: This is the default situation under this Amendment to the Uniform Mediation Act. This result is reached by reading subsections (a) and (c) together. No additional agreement is necessary.
(2) If the participants prefer not to have the mediation covered by the provisions of the UNCITRAL Model Act but want the mediation covered by the Uniform Mediation Act: The parties should agree, pursuant to Article 1, subsection (7) of the UNCITRAL Model Law, to exclude the applicability of the Model Law. In this situation, subsection (d) of the Amendment provides that the default is that the mediation is covered by the Uniform Mediation Act.
(3) If the participants prefer the narrower protections for the use of mediation communications provided by the UNCITRAL Model Law and do not want to be covered by the privilege provisions of the Uniform Mediation Act: The participants should agree, in a record (written or other electronic form), that the privileges under Sections 4 through 6 of the Uniform Mediation Act do not apply to the mediation or part agreed upon. It is important to note that this agreement does not preclude the raising of the privilege by a participant who does not know of the agreement before making the statement that is the subject of the privilege. Section 3(c) provides:
     If the parties agree in advance in a signed record, or a record of proceeding reflects agreement by the parties, that all or part of a mediation is not privileged, the privileges under Sections 4 through 6 do not apply to the mediation or part agreed upon. However, Sections 4 through 6 apply to a mediation communication made by a person that has not received actual notice of the agreement before the communication is made.
If the participants so agree, the UNCITRAL Model Law provision on the use of mediation communications, Article 10, will be the default position.
(4) If the parties would like to have an open mediation, with mediation communications being available for later proceedings: The parties should enter the agreement described in point (3) and also agree that they exclude the applicability of Articles 9 and 10 of the UNCITRAL Model Law.
(5) If the parties would like to have the mediation covered by another law: They should designate in their agreement to mediate what law that will cover the international commercial mediation, in addition to taking the steps listed in point (4). They should realize, however, that a court may be unwilling to import a law of privilege because the court might deem privilege to be an aspect of procedure governed by the forum state’s law. In addition, if the parties seek to import a mediation privilege law that is broader than that of the forum state, the court might view the agreement as an attempt to keep evidence from the tribunal and against public policy and therefore unenforceable.
    2.    Confidentiality
Article 9 of the UNCITRAL Model Law is consistent with Section 8 of the Uniform Mediation Act, which indicates that mediation communications are confidential to the extent agreed upon by the parties or provided in state law, when Article 9 is read together with the notes on interpretation in the Draft Guide to Enactment and Use of UNCITRAL Model Law on International Commercial Conciliation. The Draft Guide makes clear that the violation of Article 9 should not be a basis for sanctions unless the party disclosing understood that the mediation was governed by the confidentiality rule. The Draft Guide also makes clear that a participant may warn or disclose in the public interest despite the prohibitions. This is the current state of U.S. contract law regarding secrecy agreements as discussed in the Reporter’s Notes to Section 8. The pertinent portion of the Draft Guide states:
     The Working Group agreed that an illustrative and non-exhaustive list of possible exceptions to the general rule on confidentiality would more appropriately be provided in the Guide to Enactment. Examples of such laws may include laws requiring the conciliator or parties to reveal information if there is a reasonable threat that a person will suffer death or substantial bodily harm if the information is not disclosed and laws requiring disclosure if it is in the public interest (for example, to alert the public about a health or environmental or safety risk). It is the intent of the drafters that, in the event a court or other tribunal is considering an allegation that a person did not comply with Article 9, it should include in its consideration any evidence of conduct of the parties that shows whether they had, or did not have, an understanding that a conciliation existed and consequently an expectation of confidentiality. When enacting the Model Law, certain states may wish to clarify Article 9 to reflect that interpretation.…
    3.    Conflict of Laws
The drafters intend the privilege provisions to be widely applied by courts so that the mediation participants will know the breadth of the mediation communications privilege when they are engaged in the mediation, even though they may not anticipate all of the nations or states where the mediation communications might be sought or introduced. Nonetheless, the mediation participants should realize that choice of law rules in other nations and states vary and those rules may result in application of law other than that of the state where the mediation took place. See, e.g., Asten, Inc. v. Wagner Systems Corp., No. C.A. 15617, 1999 WL 803965 (Del. Ch. Sept. 23, 1999) (applying South Carolina law to dispute arising out of Florida mediation of South Carolina court litigation between parties incorporated in Delaware because South Carolina had the most significant relationship to the transaction). In addition, courts in other nations and states may consider mediation privilege provisions to be procedural in nature, rather than substantive, and therefore apply the forum’s privilege law rather than the law where the mediation occurred. Even within the United States, the courts have acted inconsistently with respect to mediation privileges that apply where the mediation was held. See, e.g., United States v. Gullo, 672 F. Supp. 99 (W.D.N.Y. 1987) (applying a state privilege in a federal grand jury proceeding concerning communications made during mediation in state program); In re March, 1995—Special Grand Jury, 897 F. Supp. 1170 (S.D. Ind. 1995) (refusing to apply state court mediation privilege in a federal grand jury proceeding concerning communications made during mediation in state court mediation program); In re Grand Jury Subpoena Dated Dec. 17, 1996, 148 F.3d 487 (5th Cir. 1998) (refusing to apply state privilege in a federal grand jury proceeding concerning mediation conducted in federally funded mediation program operated by state).
The choice of law rules in many jurisdictions in the United States recognize party autonomy to select the law that will govern their transactions. For this reason, the drafters believe that courts in the United States will be most likely to apply this law to international commercial mediations occurring in other nations or states that later become the subject of a suit in the United States if the parties to the mediation have specified that it will be governed by the Uniform Mediation Act.…
    5.    Reports to the Court
Whenever mediation occurs as part of a legal proceeding, the parties would be especially aggrieved if, in absence of full settlement, the mediator could make reports to the judge who will rule on the dispute being mediated. Such reports are specifically prohibited by Section 7 of the Uniform Mediation Act.
The drafters believe that Articles 9 and 10 of the UNCITRAL Model Law achieve the same result as Section 7 of the Uniform Mediation Act. Article 10(1) prohibits disclosures by a mediator and Article 10(3) prohibits a court or arbitral tribunal from ordering disclosures. When Article 9, which broadly requires confidentiality for all mediation information, is read in conjunction with these prohibitions, it should be interpreted to include a narrower confidentiality requirement that prohibits mediator reports, including recommendations of a specific outcome, to a judge or arbitrator. This interpretation maintains the reasonable expectations of the parties regarding confidentiality and avoids a situation in which the mediator could pressure settlement by threatening to make an unwelcome report to the person who will rule in the event that the mediation does not result in settlement.
    6.    Derogation from the Uniform Mediation Act
The Amendment, subsection (c), provides that “nothing in Article 10 of the Model Law derogates from Section 4, 5, or 6.” Black’s Law Dictionary indicates that one law derogates another law if it “limits the scope or impairs its utility and force.” The drafters intend that the Uniform Mediation Act purposes should be achieved. For example, under the Uniform Mediation Act, a mediation communication includes any mediator statement whereas the Model Law protects only mediator proposals. This provision directs the court to protect mediator statements that were not proposals so that the protections of the Uniform Mediation Act are given full force. As a further example, the Uniform Mediation Act applies to the discovery process, while the Model Law does not mention discovery. Under this provision, the court should accord a privilege during the discovery phase in order to avoid limiting the force of the Uniform Mediation Act.
The provision that the Model Law does not derogate also would apply to exceptions to the Uniform Mediation Act that are not recognized in the Model Act. For example, the Uniform Mediation Act excepts from the privilege a mediation communication that is a threat to commit a crime of violence, but the Model Law does not. The derogation provision makes clear that the court should give effect to the exception for the threat, because to do otherwise would frustrate the purposes of the Uniform Mediation Act.
    7.    Interpretation of the Model Law
The Model Law was drafted jointly by an international group. Therefore, the courts should use the interpretation guide referenced in the Legislative Note rather than drafting conventions of U.S. law as they interpret the Model Law.
    8.    Incorporation by Reference
It is important to note that the Amendment incorporates by reference a specific version of the Model Law, that adopted on June 22, 2002. An amendment of the Model Law will not change this Section.
Some state legislatures may hesitate to incorporate by reference and may prefer to enact the Model Law. In that situation, the state can achieve uniformity by enacting this amendment as well as the Model Law, changing the internal references accordingly.
APPENDIX TO UMA SECTION 11
(Model Law as adopted by the United Nations Commission on International Trade Law—UNCITRAL—at its 35th session in New York on 28 June 2002 and approved by the United Nations General Assembly on November 19, 2002).
    UNCITRAL Model Law on International Commercial Conciliation: Article 1. Scope of Application and Definitions
(1) This Law applies to international commercial conciliation.
(2) For the purposes of this Law, “conciliator” means a sole conciliator or two or more conciliators, as the case may be.
(3) For the purposes of this Law, “conciliation” means a process, whether referred to by the expression conciliation, mediation or an expression of similar import, whereby parties request a third person or persons (“the conciliator”) to assist them in their attempt to reach an amicable settlement of their dispute arising out of or relating to a contractual or other legal relationship. The conciliator does not have the authority to impose upon the parties a solution to the dispute.
(4) A conciliation is international if:
          (a) The parties to an agreement to conciliate have, at the time of the conclusion of that agreement, their places of business in different States; or
          (b) The State in which the parties have their places of business is different from either:
              (i) The State in which a substantial part of the obligations of the commercial relationship is to be performed; or
              (ii) The State with which the subject matter of the dispute is most closely connected.
          (5) For the purposes of this article:
              (a) If a party has more than one place of business, the place of business is that which has the closest relationship to the agreement to conciliate;
              (b) If a party does not have a place of business, reference is to be made to the party’s habitual residence.
          (6) This Law also applies to a commercial conciliation when the parties agree that the conciliation is international or agree to the applicability of this Law.
          (7) The parties are free to agree to exclude the applicability of this Law.
          (8) Subject to the provisions of paragraph (9) of this article, this Law applies irrespective of the basis upon which the conciliation is carried out, including agreement between the parties whether reached before or after a dispute has arisen, an obligation established by law, or a direction or suggestion of a court, arbitral tribunal, or competent governmental entity.
          (9) This Law does not apply to:
              (a) Cases where a judge or an arbitrator, in the course of judicial or arbitral proceedings, attempts to facilitate a settlement.…
 
    Article 2.    Interpretation
(1) In the interpretation of this Law, regard is to be had to its international origin and to the need to promote uniformity in its application and the observance of good faith.
(2) Questions concerning matters governed by this Law which are not expressly settled in it are to be settled in conformity with the general principles on which this Law is based.
    Article 3.    Variation by Agreement
Except for the provisions of Article 2 and Article 6, paragraph (3), the parties may agree to exclude or vary any of the provisions of this Law.
    Article 4.    Commencement of Conciliation Proceedings
(1) Conciliation proceedings in respect of a dispute that has arisen commence on the day on which the parties to that dispute agree to engage in conciliation proceedings.
(2) If a party that invited another party to conciliate does not receive an acceptance of the invitation within thirty days from the day on which the invitation was sent, or within such other period of time as specified in the invitation, the party may elect to treat this as a rejection of the invitation to conciliate.
    Article 5.    Number and Appointment of Conciliators
(1) There shall be one conciliator, unless the parties agree that there shall be two or more conciliators.
(2) The parties shall endeavour to reach agreement on a conciliator or conciliators, unless a different procedure for their appointment has been agreed upon.
(3) Parties may seek the assistance of an institution or person in connection with the appointment of conciliators. In particular:
          (a) A party may request such an institution or person to recommend suitable persons to act as conciliator; or
          (b) The parties may agree that the appointment of one or more conciliators be made directly by such an institution or person.
(4) In recommending or appointing individuals to act as conciliator, the institution or person shall have regard to such considerations as are likely to secure the appointment of an independent and impartial conciliator and, where appropriate, shall take into account the advisability of appointing a conciliator of a nationality other than the nationalities of the parties.
(5) When a person is approached in connection with his or her possible appointment as conciliator, he or she shall disclose any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence. A conciliator, from the time of his or her appointment and throughout the conciliation proceedings, shall without delay disclose any such circumstances to the parties unless they have already been informed of them by him or her.
    Article 6.    Conduct of Conciliation
(1) The parties are free to agree, by reference to a set of rules or otherwise, on the manner in which the conciliation is to be conducted.
(2) Failing agreement on the manner in which the conciliation is to be conducted, the conciliator may conduct the conciliation proceedings in such a manner as the conciliator considers appropriate, taking into account the circumstances of the case, any wishes that the parties may express, and the need for a speedy settlement of the dispute.
(3) In any case, in conducting the proceedings, the conciliator shall seek to maintain fair treatment of the parties and, in so doing, shall take into account the circumstances of the case.
(4) The conciliator may, at any stage of the conciliation proceedings, make proposals for a settlement of the dispute.
    Article 7.    Communication between Conciliator and Parties
The conciliator may meet or communicate with the parties together or with each of them separately.
    Article 8.    Disclosure of Information
When the conciliator receives information concerning the dispute from a party, the conciliator may disclose the substance of that information to any other party to the conciliation. However, when a party gives any information to the conciliator, subject to a specific condition that it be kept confidential, that information shall not be disclosed to any other party to the conciliation.
    Article 9.    Confidentiality
Unless otherwise agreed by the parties, all information relating to the conciliation proceedings shall be kept confidential, except where disclosure is required under the law or for the purposes of implementation or enforcement of a settlement agreement.
    Article 10.    Admissibility of Evidence in Other Proceedings
(1) A party to the conciliation proceedings, the conciliator, and any third person, including those involved in the administration of the conciliation proceedings, shall not in arbitral, judicial, or similar proceedings rely on, introduce as evidence, or give testimony or evidence regarding any of the following:
          (a) An invitation by a party to engage in conciliation proceedings or the fact that a party was willing to participate in conciliation proceedings;
          (b) Views expressed or suggestions made by a party in the conciliation in respect of a possible settlement of the dispute;
          (c) Statements or admissions made by a party in the course of the conciliation proceedings;
          (d) Proposals made by the conciliator;
          (e) The fact that a party had indicated its willingness to accept a proposal for settlement made by the conciliator;
          (f) A document prepared solely for purposes of the conciliation proceedings.
(2) Paragraph (1) of this article applies irrespective of the form of the information or evidence referred to therein.
(3) The disclosure of the information referred to in paragraph (1) of this article shall not be ordered by an arbitral tribunal, court, or other competent governmental authority and, if such information is offered as evidence in contravention of paragraph (1) of this article, that evidence shall be treated as inadmissible. Nevertheless, such information may be disclosed or admitted in evidence to the extent required under the law or for the purposes of implementation or enforcement of a settlement agreement.
(4) The provisions of paragraphs (1), (2), and (3) of this article apply whether or not the arbitral, judicial, or similar proceedings relate to the dispute that is or was the subject matter of the conciliation proceedings.
(5) Subject to the limitations of paragraph (1) of this article, evidence that is otherwise admissible in arbitral or judicial or similar proceedings does not become inadmissible as a consequence of having been used in a conciliation.
    Article 11.    Termination of Conciliation Proceedings
The conciliation proceedings are terminated:
          (a) By the conclusion of a settlement agreement by the parties, on the date of the agreement;
          (b) By a declaration of the conciliator, after consultation with the parties, to the effect that further efforts at conciliation are no longer justified, on the date of the declaration;
          (c) By a declaration of the parties addressed to the conciliator to the effect that the conciliation proceedings are terminated, on the date of the declaration; or
          (d) By a declaration of a party to the other party or parties and the conciliator, if appointed, to the effect that the conciliation proceedings are terminated, on the date of the declaration.
    Article 12.    Conciliator Acting as Arbitrator
Unless otherwise agreed by the parties, the conciliator shall not act as an arbitrator in respect of a dispute that was or is the subject of the conciliation proceedings or in respect of another dispute that has arisen from the same contract or legal relationship or any related contract or legal relationship.
    Article 13.    Resort to Arbitral or Judicial Proceedings
Where the parties have agreed to conciliate and have expressly undertaken not to initiate during a specified period of time or until a specified event has occurred arbitral or judicial proceedings with respect to an existing or future dispute, such an undertaking shall be given effect by the arbitral tribunal or the court until the terms of the undertaking have been complied with, except to the extent necessary for a party, in its opinion, to preserve its rights. Initiation of such proceedings is not of itself to be regarded as a waiver of the agreement to conciliate or as a termination of the conciliation proceedings.
    Article 14.    Enforceability of Settlement Agreement
If the parties conclude an agreement settling a dispute, that settlement agreement is binding and enforceable … [the enacting State may insert a description of the method of enforcing settlement agreements or refer to provisions governing such enforcement].
SECTION 12.    RELATION TO ELECTRONIC SIGNATURES
IN GLOBAL AND NATIONAL COMMERCE ACT.
This [Act] modifies, limits, or supersedes the federal Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but this [Act] does not modify, limit, or supersede Section 101(c) of that Act or authorize electronic delivery of any of the notices described in Section 103(b) of that Act.
SECTION 13.    UNIFORMITY OF APPLICATION AND CONSTRUCTION.
In applying and construing this [Act], consideration should be given to the need to promote uniformity of the law with respect to its subject matter among States that enact it.
SECTION 14.    SEVERABILITY CLAUSE.
If any provision of this [Act] or its application to any person or circumstance is held invalid, the invalidity does not affect other provisions or applications of this [Act] which can be given effect without the invalid provision or application, and to this end the provisions of this [Act] are severable.
SECTION 15.    EFFECTIVE DATE.
This [Act] takes effect ___________________ .
SECTION 16.    REPEALS.
The following acts and parts of acts are hereby repealed:
(1)
(2)
(3)
SECTION 17.    APPLICATION TO EXISTING AGREEMENTS OR REFERRALS.
(a) This [Act] governs a mediation pursuant to a referral or an agreement to mediate made on or after [the effective date of this [Act]].
(b) On or after [a delayed date], this [Act] governs an agreement to mediate whenever made.

* Editor’s Note: The National Conference of Comissioners on Uniform State Law consists of lawyers appointed by the official designated by statute in each state, often the governor, to represent that state in the development, drafting, and adoption of uniform and model legislation. The Conference has approved many other uniform acts, including the Uniform Commercial Code and the Revised Uniform Arbitration Act. The Uniform Mediation Act was drafted in cooperation with a similar committee representing the American Bar Associaton Section on Dispute Resolution. Most citations in the comments have been omitted here. The full text including comments is posted at www.law.upenn.edu/bll/ulc/ulc_frame.htm.



Appendix F

National Standards for Court-Connected Mediation Programs
    NATIONAL STANDARDS FOR COURT-CONNECTED
MEDIATION PROGRAMS

    Center for Dispute Settlement and The Institute of Judicial Administration, 1992
EXECUTIVE SUMMARY
1.0 ACCESS TO MEDIATION
1.1 Mediation services should be available on the same basis as are other services of the court.
1.2 Each court should develop policies and procedures that take into consideration the language and cultural diversity of its community at all stages of development, operation and evaluation of court-connected mediation services and programs.
1.3 To ensure that parties have equal access to mediation, non-judicial screeners should have clearly stated written policies, procedures and criteria to guide their discretion in referring cases to mediation.
1.4 Courts should take steps to ensure that pro se litigants make informed choices about mediation.
1.5 Courts should ensure that information about the availability of mediation services is widely disseminated in the languages used by the consumers of court services.
1.6 a. Courts should provide orientation and training for attorneys, court personnel and others regarding the availability, nature and use of mediation services.
          b. Prior to and at the filing of a case, courts should provide to the parties and their attorneys information regarding the availability of mediation.
1.7 In choosing the location and hours of operation of mediation services, courts should consider the effect on the ability of parties to use mediation effectively and the safety of mediators and parties.
2.0 COURTS’ RESPONSIBILITY
FOR MEDIATION
2.1 The degree of a court’s responsibility for mediators or mediation programs depends on whether a mediator or program is employed or operated by the court, receives referrals from the court, or is chosen by the parties themselves.
          a. The court is fully responsible for mediators it employs and programs it operates.
          b. The court has the same responsibility for monitoring the quality of mediators and/or mediation programs outside the court to which it refers cases as it has for its own programs.
          c. The court has no responsibility for the quality or operation of outside programs chosen by the parties without guidance from the court.
2.2 The court should specify its goals in establishing a mediation program or in referring cases to mediation programs or services outside the court and provide a means of evaluating whether or not these goals are being met.
2.3 Program Management
          a. Information provided by the court to the mediator
              (1) When parties choose to go to mediation outside the court, the court should have no responsibility to provide any information to the mediator.
              (2) When a court makes a mandatory referral of parties to mediation, whether inside or outside the court, it should be responsible for providing the mediator or mediation program sufficient information to permit the mediator to deal with the case effectively.
b. Information provided by the mediator or the parties to the court
              (1) If the program is court-operated, or if the case is referred to an outside program or mediator by the court, the program or individual mediator should have the responsibility to report information to the court, in order to permit monitoring and evaluation.
              (2) If the mediator or program is chosen by the parties without guidance from the court, the provider should have no responsibility to report to the court.
          2.4 Aggregate Information
          Court-operated mediation programs and programs to which the court refers cases should be required to provide periodic information to the court. The information required should be related to:
              a. The court’s objectives in establishing the program; and
              b. The court’s responsibility for ensuring the quality of the services provided.
          2.5 The court should designate a particular individual to be responsible for supervision, monitoring and administration of court-connected mediation programs.
          2.6 Complaint Mechanism
          Parties referred by the court to a mediation program, whether or not it is operated by the court, should have access to a complaint mechanism to address any grievances about the process.
3.0 INFORMATION FOR JUDGES, COURT PERSONNEL AND USERS
3.1 Courts, in collaboration with the bar and professional mediation organizations, are responsible for providing information to the public, the bar, judges and court personnel regarding the mediation process; the availability of programs; the differences between mediation, adjudication and other dispute resolution processes; the possibility of savings in cost and time; and the consequences of participation.
3.2 Courts should provide the following information:
          a. To judges, court personnel and the bar:
              (1) the goals and limitations of the jurisdiction’s program(s)
              (2) the basis for selecting cases
              (3) the way in which the program operates
              (4) the information to be provided to lawyers and litigants in individual cases
              (5) the way in which the legal and mediation processes interact
              (6) the enforcement of agreements
              (7) applicable laws and rules concerning mediation
          b. To users (parties and attorneys) in addition to the information in (a):
General information:
              (1) issues appropriate for mediation
              (2) the possible mediators and how they will be selected
              (3) party choice, if any, of mediators
              (4) any fees
              (5) program operation, including location, times of operation, intake procedures, contact person
              (6) the availability of special services for non-English speakers, and persons who have communication, mobility or other disabilities
              (7) the possibility of savings or additional expenditures of money or time
Information on process:
              (1) the nature and purpose of mediation
              (2) confidentiality of process and records
              (3) role of the parties and/or attorneys in mediation
              (4) role of the mediator, including lack of authority to impose a solution
              (5) voluntary acceptance of any resolution or agreement
              (6) the advantages and disadvantages of participating in determining solutions
              (7) enforcement of agreements
              (8) availability of formal adjudication if a formal resolution or agreement is not achieved and implemented
              (9) the way in which the legal and mediation processes interact, including permissible communications between mediators and the court
              (10) the advantages and disadvantages of a lack of formal record
3.3 The court should encourage attorneys to inform their clients of the availability of court-connected mediation programs.
4.0 SELECTION OF CASES AND TIMING OF REFERRAL
4.1 When courts must choose between cases or categories of cases for which mediation is offered because of a shortage of resources, such choices should be made on the basis of clearly articulated criteria. Such criteria might include the following:
          a. There is a high probability that mediation will be successful in the particular cases or category of case, in terms of both the number and quality of settlements.
          b. Even if there is not a high probability that mediation will be successful in the particular case or category of cases, continuing litigation would harm non-parties, the dispute involves important continuing relationships, or the case, if not mediated, is likely to require continuing involvement by the court.
4.2 The following considerations may militate against the suitability of referring cases to mediation:
          a. when there is a need for public sanctioning of conduct;
          b. when repetitive violations of statutes or regulations need to be dealt with collectively and uniformly; and
c. when a party or parties are not able to negotiate effectively themselves or with assistance of counsel.
4.3 Courts should make available or encourage the availability of mediation to disputants before they file their cases in court as well as after judgment to address problems that otherwise might require relitigation.
4.4 While the timing of a referral to mediation may vary depending upon the type of case involved and the needs of the particular case, referral should be made at the earliest possible time that the parties are able to make an informed choice about their participation in mediation.
4.5 Courts should provide the opportunity on a continuing basis for both the parties and the court to determine the timing of a referral to mediation.
4.6 If a referral to mediation is mandated, parties should have input on the question of when the case should be referred to mediation, but the court itself should determine timing.
4.7 Courts should establish presumptive deadlines for the mediation process, which may be extended by the court upon a showing by the parties that continuation of the process will assist in reaching resolution.
5.0 MANDATORY ATTENDANCE
5.1 Mandatory attendance at an initial mediation session may be appropriate, but only when a mandate is more likely to serve the interests of parties (including those not represented by counsel), the justice system and the public than would voluntary attendance. Courts should impose mandatory attendance only when:
          a. the cost of mediation is publicly funded, consistent with Standard 13.0 on Funding;
          b. there is no inappropriate pressure to settle, in the form of reports to the trier of fact or financial disincentives to trial; and
          c. mediators or mediation programs of high quality (i) are easily accessible; (ii) permit party participation; (iii) permit lawyer participation when the parties wish it; and (iv) provide clear and complete information about the precise process and procedures that are being required.
5.2 Courts may use a variety of mechanisms to select cases for mandatory referral to mediation. Any mechanism chosen should provide for an assessment of each case to determine its appropriateness for mediation, which takes into account the parties’ relative knowledge, experience and resources.
5.3 Any system of mandatory referral to mediation should be evaluated on a periodic basis, through surveys of parties and through other mechanisms, in order to correct deficiencies in the particular implementation mechanism selected and to determine whether the mandate is more likely to serve the interests of parties, the justice system and the public than would voluntary referral.
6.0 QUALIFICATIONS
OF MEDIATORS
6.1 Courts have a continuing responsibility to ensure the quality of the mediators to whom they refer cases. Qualifications of mediators to whom the courts refer cases should be based on their skills. Different categories of cases may require different types and levels of skills. Skills can be acquired through training and/or experience. No particular academic degree should be considered a prerequisite for service as a mediator in cases referred by the court.
6.2 Courts need not certify training programs but should ensure that the training received by the mediators to whom they refer cases includes role-playing with feedback.
6.3 Courts are responsible for determining that the mediators to whom they refer cases are qualified. The level of screening needed to determine qualifications will vary depending upon the type of case involved.
6.4 Courts should orient qualified mediators to court procedures.
6.5 Courts should continue to monitor the performance of mediators to whom they refer cases and ensure that their performance is of consistently high quality.
6.6 Courts should adopt procedures for removing from their roster of mediators those mediators who do not meet their performance expectations and/or ensuring that they do not receive further court referrals.
7.0 SELECTION
OF MEDIATORS
7.1 To enhance party satisfaction and investment in the process of mediation, courts should maximize parties’ choice of mediator, unless there are reasons why party choice may not be appropriate. Such reasons might include:
          a. there is significant inequality in the knowledge or experience of the parties.
          b. the court has a particular public policy it is trying to achieve through mediation, which requires selection of a particular mediator or group of mediators.
c. party choice would cause significant and undesirable delay.
7.2 When a court determines that it should refer the parties to a private mediator who will receive a fee, the court should permit the parties to choose from among a number of providers.
8.0 ETHICAL STANDARDS
FOR MEDIATORS
8.1 Courts should adopt a code of ethical standards for mediators, together with procedures to handle violations of the code.
Any set of standards should include provisions that address the following concerns:
 
    a. Impartiality
    b. Conflict of Interest
    c. Advertising by Mediators
    d. Disclosure of Fees
    e. Confidentiality
    f. Role of Mediators in Settlement
 
9.0 CONFIDENTIALITY
9.1 Courts should have clear written policies relating to the confidentiality of both written and oral communications in mediation consistent with the laws of the jurisdiction. Among the issues such a policy should address specifically are:
          a. the mediators and cases protected by confidentiality;
          b. the extent of the protection;
          c. who may assert or waive the protection; and
          d. exceptions to the protection.
9.2 Courts should ensure that their policies relating to confidentiality in mediation are communicated to and understood by the mediators to whom they refer cases.
9.3 Courts should develop clear written policies concerning the way in which confidentiality protections and limitations are communicated to parties they refer to mediation.
9.4 Mediators should not make recommendations regarding the substance or recommended outcome of a case to the court.
9.5 Policies relating to confidentiality should not be construed to prohibit or limit effective monitoring, research or program evaluation.
10.0 THE ROLE OF LAWYERS IN MEDIATION
10.1 Courts should encourage attorneys to advise their clients on the advantages, disadvantages, and strategies for using mediation.
10.2 Parties, in consultation with their attorneys, should have the right to decide whether their attorneys should be present at mediation sessions.
10.3 Courts and mediators should work with the bar to educate lawyers about:
          a. the difference in the lawyer’s role in mediation as compared with traditional representation; and
          b. the advantages and disadvantages of active participation by the parties and lawyers in mediation sessions.
11.0 INAPPROPRIATE PRESSURE TO SETTLE
11.1 Courts should institute appropriate provisions to permit parties to opt out of mediation. Courts also should consider modifying mediation procedures in certain types of cases to accommodate special needs, such as cases involving domestic violence. Special protocols should be developed to deal with domestic violence cases.
11.2 Courts should provide parties who are required to participate in mediation with full and accurate information about the process to which they are being referred, including the fact that they are not required to make offers and concessions or to settle.
11.3 Courts should not systematically exclude anyone from the mediation process. Lawyers never should be excluded if the parties want them to be present.
11.4 Settlement rates should not be the sole criterion for mediation program funding, mediator advancement, or program evaluation.
12.0 COMMUNICATIONS BETWEEN MEDIATORS AND THE COURT
12.1 During a mediation the judge or other trier of fact should be informed only of the following:
          a. the failure of a party to comply with the order to attend mediation;
          b. any request by the parties for additional time to complete the mediation;
          c. if all parties agree, any procedural action by the court that would facilitate the mediation; and
          d. the mediator’s assessment that the case is inappropriate for mediation.
12.2 When the mediation has been concluded, the court should be informed of the following:
          a. If the parties do not reach an agreement on any matter, the mediator should report the lack of an agreement to the court without comment or recommendation.
          b. If agreement is reached, any requirement that its terms be reported to the court should be consistent with the jurisdiction’s policies governing settlements in general.
          c. With the consent of the parties, the mediators’ report also may identify any pending motions or outstanding legal issues, discovery process, or other action by any party which, if resolved or completed, would facilitate the possibility of a settlement.
12.3 Whenever possible, all communications with the judge who will try the case should be made by the parties. Where the mediator must communicate with the trial judge, it is preferable for such communications to be made in writing or through administrative personnel.
13.0 FUNDING OF PROGRAMS AND COMPENSATION OF MEDIATORS
13.1 Courts should make mediation available to parties regardless of the parties’ ability to pay.
          a. Where a court suggests (rather than orders) mediation, it should take steps to make mediation available to indigent litigants, through state funding or through encouraging mediators who receive referrals from the court to provide a portion of their services on a free or reduced fee basis.
          b. When parties are required to participate in mediation, the costs of mediation should be publicly funded unless the amount at stake or the nature of the parties makes participants’ payments appropriate.
13.2 In allocating public funds to mediation, a court may give priority for funding to certain types of cases, such as family and minor criminal matters.
13.3 Where public funds are used, they may either: (a) support mediators employed by the court or (b) compensate private mediators. Where public funds are used to compensate private mediators, fee schedules should be set by the court.
13.4 a. Where courts offer publicly funded mediation services, courts should permit parties to substitute a private mediator of their own choosing except in those circumstances under which the court has decided that party choice is inappropriate. Parties should have the widest possible latitude in selecting mediators, consistent with public policy.
          b. Where parties elect to pay a private mediator, they should be permitted to agree with the mediator on the appropriate fee.
14.0 LIABILITY
OF MEDIATORS
14.1 Courts should not develop rules for mediators to whom they refer cases that are designed to protect these mediators from liability. Legislatures and courts should provide the same indemnity or insurance for those mediators who volunteer their services or are employed by the court that they provide for non-judicial court employees.
15.0 THE ENFORCEABILITY
OF MEDIATED AGREEMENTS
15.1 Agreements that are reached through court-connected mediation should be enforceable to the same extent as agreements reached without a mediator.
16.0 EVALUATION
16.1 Courts should ensure that the mediation programs to which they refer cases are monitored adequately on an ongoing basis, evaluated on a periodic basis, and that sufficient resources are earmarked for these purposes.
16.2 Programs should be required to collect sufficient, accurate information to permit adequate monitoring on an ongoing basis and evaluation on a periodic basis.
16.3 Courts should ensure that program evaluation is widely distributed and linked to decision-making about the program’s policies and procedures.
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Model Standards of Conduct for Mediators (September 2005)
The Model Standards of Conduct for Mediators was prepared in 1994 by the American Arbitration Association, the American Bar Association Section of Dispute Resolution,* and the Association for Conflict Resolution.a A joint committee consisting of representatives from the same successor organizations revised the Model Standards in 2005.b Both the original 1994 version and the 2005 revision have been approved by each participating organization.c
PREAMBLE
Mediation is used to resolve a broad range of conflicts within a variety of settings. These Standards are designed to serve as fundamental ethical guidelines for persons mediating in all practice contexts. They serve three primary goals: to guide the conduct of mediators; to inform the mediating parties; and to promote public confidence in mediation as a process for resolving disputes.
Mediation is a process in which an impartial third party facilitates communication and negotiation and promotes voluntary decision making by the parties to the dispute.
Mediation serves various purposes, including providing the opportunity for parties to define and clarify issues, understand different perspectives, identify interests, explore and assess possible solutions, and reach mutually satisfactory agreements, when desired.
NOTE ON CONSTRUCTION
These Standards are to be read and construed in their entirety. There is no priority significance attached to the sequence in which the Standards appear.
The use of the term “shall” in a Standard indicates that the mediator must follow the practice described. The use of the term “should” indicates that the practice described in the Standard is highly desirable, but not required, and is to be departed from only for very strong reasons and requires careful use of judgment and discretion.
The use of the term “mediator” is understood to be inclusive so that it applies to co-mediator models.
These Standards do not include specific temporal parameters when referencing a mediation, and therefore, do not define the exact beginning or ending of a mediation.
Various aspects of a mediation, including some matters covered by these Standards, may also be affected by applicable law, court rules, regulations, other applicable professional rules, mediation rules to which the parties have agreed, and other agreements of the parties. These sources may create conflicts with, and may take precedence over, these Standards. However, a mediator should make every effort to comply with the spirit and intent of these Standards in resolving such conflicts. This effort should include honoring all remaining Standards not in conflict with these other sources.
These Standards, unless and until adopted by a court or other regulatory authority, do not have the force of law. Nonetheless, the fact that these Standards have been adopted by the respective sponsoring entities should alert mediators to the fact that the Standards might be viewed as establishing a standard of care for mediators.
STANDARD I. SELF-DETERMINATION
A. A mediator shall conduct a mediation based on the principle of party self-determination. Self-determination is the act of coming to a voluntary, uncoerced decision in which each party makes free and informed choices as to process and outcome. Parties may exercise self-determination at any stage of a mediation, including mediator selection, process design, participation in or withdrawal from the process, and outcomes.
          1. Although party self-determination for process design is a fundamental principle of mediation practice, a mediator may need to balance such party self-determination with a mediator’s duty to conduct a quality process in accordance with these Standards.
          2. A mediator cannot personally ensure that each party has made free and informed choices to reach particular decisions, but, where appropriate, a mediator should make the parties aware of the importance of consulting other professionals to help them make informed choices.
B. A mediator shall not undermine party self-determination by any party for reasons such as higher settlement rates, egos, increased fees, or outside pressures from court personnel, program administrators, provider organizations, the media, or others.
STANDARD II. IMPARTIALITY
A. A mediator shall decline a mediation if the mediator cannot conduct it in an impartial manner. Impartiality means freedom from favoritism, bias, or prejudice.
B. A mediator shall conduct a mediation in an impartial manner and avoid conduct that gives the appearance of partiality.
          1. A mediator should not act with partiality or prejudice based on any participant’s personal characteristics, background, values and beliefs, or performance at a mediation, or any other reason.
          2. A mediator should neither give nor accept a gift, favor, loan, or other item of value that raises a question as to the mediator’s actual or perceived impartiality.
          3. A mediator may accept or give de minimis gifts or incidental items or services that are provided to facilitate a mediation or respect cultural norms so long as such practices do not raise questions as to a mediator’s actual or perceived impartiality.
C. If at any time a mediator is unable to conduct a mediation in an impartial manner, the mediator shall withdraw.
STANDARD III. CONFLICTS OF INTEREST
A. A mediator shall avoid a conflict of interest or the appearance of a conflict of interest during and after a mediation. A conflict of interest can arise from involvement by a mediator with the subject matter of the dispute or from any relationship between a mediator and any mediation participant, whether past or present, personal or professional, that reasonably raises a question of a mediator’s impartiality.
B. A mediator shall make a reasonable inquiry to determine whether there are any facts that a reasonable individual would consider likely to create a potential or actual conflict of interest for a mediator. A mediator’s actions necessary to accomplish a reasonable inquiry into potential conflicts of interest may vary based on practice context.
C. A mediator shall disclose, as soon as practicable, all actual and potential conflicts of interest that are reasonably known to the mediator and could reasonably be seen as raising a question about the mediator’s impartiality. After disclosure, if all parties agree, the mediator may proceed with the mediation.
D. If a mediator learns any fact after accepting a mediation that raises a question with respect to that mediator’s service creating a potential or actual conflict of interest, the mediator shall disclose it as quickly as practicable. After disclosure, if all parties agree, the mediator may proceed with the mediation.
E. If a mediator’s conflict of interest might reasonably be viewed as undermining the integrity of the mediation, a mediator shall withdraw from or decline to proceed with the mediation regardless of the expressed desire or agreement of the parties to the contrary.
F. Subsequent to a mediation, a mediator shall not establish another relationship with any of the participants in any matter that would raise questions about the integrity of the mediation. When a mediator develops personal or professional relationships with parties, other individuals, or organizations following a mediation in which they were involved, the mediator should consider factors such as time elapsed following the mediation, the nature of the relationships established, and services offered when determining whether the relationships might create a perceived or actual conflict of interest.
STANDARD IV. COMPETENCE
A. A mediator shall mediate only when the mediator has the necessary competence to satisfy the reasonable expectations of the parties.
          1. Any person may be selected as a mediator, provided that the parties are satisfied with the mediator’s competence and qualifications. Training, experience in mediation, skills, cultural understandings, and other qualities are often necessary for mediator competence. A person who offers to serve as a mediator creates the expectation that the person is competent to mediate effectively.
          2. A mediator should attend educational programs and related activities to maintain and enhance the mediator’s knowledge and skills related to mediation.
          3. A mediator should have available for the parties information relevant to the mediator’s training, education, experience, and approach to conducting a mediation.
B. If a mediator, during the course of a mediation, determines that the mediator cannot conduct the mediation competently, the mediator shall discuss that determination with the parties as soon as is practicable and take appropriate steps to address the situation, including, but not limited to, withdrawing or requesting appropriate assistance.
C. If a mediator’s ability to conduct a mediation is impaired by drugs, alcohol, medication, or otherwise, the mediator shall not conduct the mediation.
STANDARD V. CONFIDENTIALITY
A. A mediator shall maintain the confidentiality of all information obtained by the mediator in mediation, unless otherwise agreed to by the parties or required by applicable law.
          1. If the parties to a mediation agree that the mediator may disclose information obtained during the mediation, the mediator may do so.
          2. A mediator should not communicate to any non-participant information about how the parties acted in the mediation. A mediator may report, if required, whether parties appeared at a scheduled mediation and whether or not the parties reached a resolution.
          3. If a mediator participates in teaching, research, or evaluation of mediation, the mediator should protect the anonymity of the parties and abide by their reasonable expectations regarding confidentiality.
B. A mediator who meets with any persons in private session during a mediation shall not convey directly or indirectly to any other person, any information that was obtained during that private session without the consent of the disclosing person.
C. A mediator shall promote understanding among the parties of the extent to which the parties will maintain confidentiality of information they obtain in a mediation.
D. Depending on the circumstance of a mediation, the parties may have varying expectations regarding confidentiality that a mediator should address. The parties may make their own rules with respect to confidentiality, or the accepted practice of an individual mediator or institution may dictate a particular set of expectations.
STANDARD VI. QUALITY OF THE PROCESS
A. A mediator shall conduct a mediation in accordance with these Standards and in a manner that promotes diligence, timeliness, safety, presence of the appropriate participants, party participation, procedural fairness, party competency, and mutual respect among all participants.
          1. A mediator should agree to mediate only when the mediator is prepared to commit the attention essential to an effective mediation.
          2. A mediator should only accept cases when the mediator can satisfy the reasonable expectation of the parties concerning the timing of a mediation.
          3. The presence or absence of persons at a mediation depends on the agreement of the parties and the mediator. The parties and mediator may agree that others may be excluded from particular sessions or from all sessions.
          4. A mediator should promote honesty and candor between and among all participants, and a mediator shall not knowingly misrepresent any material fact or circumstance in the course of a mediation.
          5. The role of a mediator differs substantially from other professional roles. Mixing the role of a mediator and the role of another profession is problematic and thus, a mediator should distinguish between the roles. A mediator may provide information that the mediator is qualified by training or experience to provide, only if the mediator can do so consistent with these Standards.
          6. A mediator shall not conduct a dispute resolution procedure other than mediation but label it mediation in an effort to gain the protection of rules, statutes, or other governing authorities pertaining to mediation.
          7. A mediator may recommend, when appropriate, that parties consider resolving their dispute through arbitration, counseling, neutral evaluation, or other processes.
          8. A mediator shall not undertake an additional dispute resolution role in the same matter without the consent of the parties. Before providing such service, a mediator shall inform the parties of the implications of the change in process and obtain their consent to the change. A mediator who undertakes such role assumes different duties and responsibilities that may be governed by other standards.
          9. If a mediation is being used to further criminal conduct, a mediator should take appropriate steps including, if necessary, postponing, withdrawing from, or terminating the mediation.
          10. If a party appears to have difficulty comprehending the process, issues, or settlement options, or difficulty participating in a mediation, the mediator should explore the circumstances and potential accommodations, modifications, or adjustments that would make possible the party’s capacity to comprehend, participate, and exercise self-determination.
B. If a mediator is made aware of domestic abuse or violence among the parties, the mediator shall take appropriate steps including, if necessary, postponing, withdrawing from, or terminating the mediation.
C. If a mediator believes that participant conduct, including that of the mediator, jeopardizes conducting a mediation consistent with these Standards, a mediator shall take appropriate steps including, if necessary, postponing, withdrawing from, or terminating the mediation.
STANDARD VII. ADVERTISING
AND SOLICITATION
A. A mediator shall be truthful and not misleading when advertising, soliciting, or otherwise communicating the mediator’s qualifications, experience, services, and fees.
          1. A mediator should not include any promises as to outcome in communications, including business cards, stationery, or computer-based communications.
          2. A mediator should only claim to meet the mediator qualifications of a governmental entity or private organization if that entity or organization has a recognized procedure for qualifying mediators and it grants such status to the mediator.
B. A mediator shall not solicit in a manner that gives an appearance of partiality for or against a party or otherwise undermines the integrity of the process.
C. A mediator shall not communicate to others, in promotional materials or through other forms of communication, the names of persons served without their permission.
STANDARD VIII. FEES AND OTHER CHARGES
A. A mediator shall provide each party or each party’s representative true and complete information about mediation fees, expenses, and any other actual or potential charges that may be incurred in connection with a mediation.
          1. If a mediator charges fees, the mediator should develop them in light of all relevant factors, including the type and complexity of the matter, the qualifications of the mediator, the time required, and the rates customary for such mediation services.
          2. A mediator’s fee arrangement should be in writing unless the parties request otherwise.
B. A mediator shall not charge fees in a manner that impairs a mediator’s impartiality.
          1. A mediator should not enter into a fee agreement which is contingent upon the result of the mediation or the amount of the settlement.
          2. While a mediator may accept unequal fee payments from the parties, a mediator should not use fee arrangements that adversely impact the mediator’s ability to conduct a mediation in an impartial manner.
STANDARD IX. ADVANCEMENT OF MEDIATION PRACTICE
A. A mediator should act in a manner that advances the practice of mediation. A mediator promotes this Standard by engaging in some or all of the following:
          1. Fostering diversity within the field of mediation.
          2. Striving to make mediation accessible to those who elect to use it, including providing services at a reduced rate or on a pro bono basis as appropriate.
          3. Participating in research when given the opportunity, including obtaining participant feedback when appropriate.
          4. Participating in outreach and education efforts to assist the public in developing an improved understanding of, and appreciation for, mediation.
          5. Assisting newer mediators through training, mentoring, and networking.
B. A mediator should demonstrate respect for differing points of view within the field, seek to learn from other mediators, and work together with other mediators to improve the profession and better serve people in conflict.

* Reporter’s notes accompanying the model standards are omitted and can be found at www.moritzlaw.osu.edu/programs/adr/msoc/.
a The Association for Conflict Resolution is a merger of the Academy of Family Mediators, the Conflict Resolution Education Network, and the Society of Professionals in Dispute Resolution (SPIDR). SPIDR was the third participating organization in the development of the 1994 Standards.
b Reporter’s Notes, which are not part of these Standards and therefore have not been specifically approved by any of the organizations, provide commentary regarding these revisions.
c The 2005 … Model Standards were approved by the American Bar Association’s House of Delegates on August 9, 2005, the Board of the Association of Conflict Resolution on August 22, 2005, and the Executive Committee of the American Arbitration Association on September 8, 2005.
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