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Preface


"You write like a lawyer."
Why is this an insult? It is based, of course, on the widespread claim that lawyers as a class write so badly that, without drastic remedial help, they will continue to churn out the verbose, jargon-ridden, obfuscatory prose that marks them like a brand.
We disagree. True, some lawyers can mangle even a simple letter, and some types of legal drafting—commercial contracts, regulations, and the like—are afflicted by archaic conventions that force even good writers to write badly. But most of the lawyers we teach are capable of writing at least adequately, and more than a few can write superbly.
Why, then, does the insult persist? Not because lawyers need remediation, but because they face a tougher task than most writers ever confront: writing clearly and persuasively about complicated matters when the stakes are high and their readers are impatient, often irascible, and sometimes hostile. Legal writing therefore requires far more skill—linguistic and intellectual—than most types of writing. In fact, it requires a range of skills beyond those usually taught in college and law school.
This book is about those demanding circumstances, and two forms of frustration that, as a result, permeate the legal profession.
The adequate writer who is not yet good enough. Every year, law schools graduate thousands of smart, literate new lawyers who, by all the criteria they faced during their education, write decently, perhaps even well. By the different and tougher standards practicing lawyers face, however, they do not yet write well enough. And, even among those who have more than enough raw linguistic talent, many will never take the next step.
These lawyers do not lack for advice. They can usually recite a dozen writing tips from memory. The problem is more fundamental. They never learn how to "think like a writer" with the same incisiveness and sophistication with which they think about the law. If you talk to them about a legal issue, you will hear a lucid, coherent analysis. On the other hand, if you talk to them about how to improve the writing in a draft, you will hear a hodgepodge of clichés ("We’ve got to punch up this section"), useful but relatively trivial tips ("Keep the sentences short"), annoyingly vague complaints ("This doesn’t seem to flow"), and myths presented as rules ("Don’t begin a sentence with ‘however’"). This babbling is the symptom of a more troubling problem: Most lawyers lack the intellectual framework to think as clearly about their writing as they can about legal issues. It should be no surprise, therefore, that they develop more slowly as writers than as lawyers. This book will speed that development by providing the necessary framework.
The skillful but inarticulate editor. The second form of frustration is more subtle, but equally painful. In our work with lawyers and judges, while we encounter many good writers, almost none know why they are good. They can edit a colleague’s draft into first-rate prose, and yet be unable to explain what they have done. As a consequence, both parties remain victims. Editees continue to struggle with their writing, improving, if at all, slowly and haphazardly. And editors continue to receive weak drafts that demand too much of their time.
These editors lack the same crucial tool as the struggling writers, but in a different form. They can "think like a writer," but only intuitively. This book will give them the concepts and vocabulary to express what they know.
If lawyers are to think and speak clearly about writing, the first step is the same as when they learn to think about an area of the law: understanding the fundamental principles that underlie all the more specific rules or advice. In writing, these principles arise from two disciplines: cognitive psychology and rhetoric (and, of course, from common sense). The first studies, among other things, how the mind absorbs and remembers complex information; the second helps us to understand how speakers and writers connect with and influence their audiences. This book will explain these principles, draw from them specific techniques for writing clearly and persuasively, and show how the principles enable you to make better use of everything you already know about writing. Most important, the book will help you to be a more effective and efficient editor, because it will show you how to spot a draft’s problems quickly, understand their causes, see the possible solutions, and choose the best one—all with the same acuity with which you spot and analyze legal issues.
So far, all this sounds quite abstract. To make it more concrete, imagine the following typical, but very tough, situation. You are faced with the latest draft of a ten- page memo. Although the substance is fine, the writing still seems hard to follow, for reasons you have not yet diagnosed. But you have only thirty minutes to edit the draft if you are to get it into the overnight mail.
What do you do?
Most lawyers respond to this crisis by reading the memo—quickly—line by line, fixing problems as they happen to see them. With this approach, they cure a lot of relatively trivial problems, but usually miss several of the most damaging ones. At the end, the result is no better than if doctors were to conduct annual physicals by starting with the scalp and moving to the toes, looking for whatever happened to catch their eye. Like a good doctor, an editor should instead begin with an expert’s understanding of what matters most, which small symptoms signal major problems, and the quickest cures for those problems. Especially if you are pressed for time, you must be able to edit with a doctor’s diagnostic acuity.
Now let’s make the situation even tougher. You are about to leave for the airport, already late. Someone else wrote the draft and will now have to rewrite it. In the thirty minutes before your cab arrives, you must do more than diagnose the draft’s problems. You must also explain them—their symptoms, causes, and cures—so clearly that the writer can then fix the draft.
By the end of this book, you should be able to handle both situations expertly.
A note about reading this book:
Because this book has a large ambition—to change how you think about communicating in writing—it requires more effort than most books about legal writing. In particular, although the book is organized so you can go directly to the chapters that interest you most, we ask you to read the first two chapters before jumping to any of the others. That introductory section explains the principles that give rise to everything that follows. As later chapters offer more specific advice, they will continue to emphasize the interplay between general principles and specific techniques that, in writing as in the law, is the hallmark of an expert’s thinking. If this approach requires a little more work, the effort should be justified by the result: transforming your writing into one of the most powerful weapons in your arsenal of legal skills.
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PART I:

Foundations



Chapter 1

From Coloradoto Kansas: A Writer’s Journey


Legal writers face two competing obligations. They must do full justice to the complexity of their subject matter, no matter how torturous or ambiguous it is. Then they must transform all that complexity into a prose so lucid, so crisp and direct, that it will satisfy readers who demand absolute clarity even when—in fact, especially when—the subject is most obscure. In most professions, writers can back away from one of these obligations to better serve the other. But lawyers may not. To make matters worse, they must succeed at both in the face of readers who often judge a document by a harsh and selfish standard: How quickly does it help them reach their goals, not the writer’s.
If you are to write well enough to meet these challenges, you should expect to go through three stages of intellectual growth.
Thinking rigorously. First, in law school, you discover that something non-lawyers assume to be relatively simple—"the law"—is in fact far from it. To learn to think like a lawyer, you have to become rigorously logical, to grasp subtle distinctions, to be fanatical about precision and thoroughness. Above all, you have to tolerate complexity, perhaps even love it. By the time you leave law school, you know the law looks like the Rocky Mountains: convoluted, difficult to map, dangerous to traverse.
At this stage, many legal writers get stuck. Although they pay lip service to clarity, all they truly care about is doing full justice to the law’s complexity. Even worse, because the law demands such rigor and precision, and because English can be such a slippery, ambiguous medium, they assume they have no choice but to wrestle mightily with the language, twisting it far out of its normal, idiomatic shape.
Writing clearly about complexity. To reach the second stage, you must pass through the law’s convolutions and emerge on the other side, capable of a clarity that rests on a new and sophisticated form of simplicity. This simplicity has nothing to do with over-simplification. In part, it results from developing the legal judgment and courage to focus on the essential core of an issue. It also arises, however, from the first of the two skills this book describes, a skill that is part of the writer’s rather than the lawyer’s trade: writing clearly about complex information. For this skill, the goal is not just the kind of clarity that any decent writer can produce. It is what we will call "super-clarity," by analogy to super-glue: a clarity so powerful it reaches out and adheres to the mind of even the most hurried reader.
This skill has always been important, but these days it is critical. Your readers are overworked, impatient, and cantankerous. Although the law may look like western Colorado, they would much rather be on an interstate through the Great Plains, driving at 70 (maybe 90) m.p.h. in a straight line to their goal. This is especially true if they are not lawyers. But even lawyers and judges want you to carve a path through the law’s complexity that is straight, simple, and quick. As legal writers, therefore, you face a daunting challenge: turning western Colorado into terrain that feels much more like Kansas, without betraying the nuance and complexity of the mountain scenery.
To perform this miracle, you must understand how readers’ minds deal with complex information and how, as a result, you should present it. With this insight, you can then make your writing not just logical, but also coherent—that is, you can make the logic clear to your readers at every step. You can organize your writing so it leads readers to focus immediately on what matters most. And you can write with enough impact so readers remember, and indeed respect, what you have to say.
Winning your readers’ attention and trust. The third stage prepares you to deal with an even tougher challenge. Your readers approach every document with two brutal questions: "How will you help me? And, by the way, how much of my time will you waste before you help me?" To answer these questions properly, you must develop the second of the skills this book discusses: a rhetorician’s knack for seeing your writing through your readers’ eyes and making it valuable on their terms, not just yours. If you can turn your documents around to see them from this angle, your writing will become pragmatic in the best sense of that word: efficient, focused on your readers’ goals, and professionally engaging.

To meet all these challenges, you must become a much-better-than-average writer—and, probably, a much better writer than you were in college or law school. But this bad news walks hand-in-hand with some good news.
Why thinking like a lawyer helps you write clearly
Left unchecked, some aspects of legal thinking—obsessive precision, love of complexity, fear of leaving something out—can produce impenetrable prose. But the rest of this chapter carries a startling message. Your ability to think like a lawyer gives you an advantage over everyone else in learning how to be a much better writer much more quickly.
How can we justify such an outlandish claim? For this reason: As different as thinking like a lawyer and thinking like a writer are, they resemble each other in one important way. To uncover that similarity, we need to take a preliminary step.
Thinking like a lawyer (again). When laypeople contemplate the law, they usually take it to be a collection of "laws"—rules that tell them what they may or may not do in specific situations. "Thinking like a lawyer," they believe, means knowing as many of these rules as possible and applying the right one to the right situation (or figuring out how to evade it). If no legal "rule" applies, they assume the law can provide no guidance except vague precepts about justice, fairness, and the like. Law students quickly learn better. What lies beyond the realm of clean, crisp legal rules is not chaos. Even when no clear rule applies, and even when "laws" conflict, they can still think like lawyers.
To understand how legal reasoning is much more than the application of random, dissociated "laws," the work of one legal theorist is particularly helpful. Ronald Dworkin has argued that lawyers must distinguish between legal "rules" and legal "principles." Rules are usually narrow, rigid, and obligatory, while principles are broad, flexible, and compelling rather than compulsory. Although principles may not dictate a specific result in a specific situation, they allow us to mediate conflicts among rules and to apply "law" even when no "rule" controls. As a result, Dworkin argues, although principles are more abstract and open to dispute than rules, they are nevertheless more important.1
An analogy might help. Dworkin’s approach in effect asks you to imagine the law to be like a brick wall, with the bricks—the things you see the most readily—being particular rules. Most non-lawyers regard the law as simply a pile of bricks, and law school as a place where students somehow memorize all of them. Lawyers realize that the law is not simply a haphazard pile, but a solid structure. Something in addition to the bricks themselves gives the wall its shape and strength, holding the entire social enterprise together. That is the mortar—the principles of the law. The two distinct materials together then form the edifice we call the law.
The key here, of course, is not the precise difference between rules and principles, but the fact that guidance—whether in writing or the law—arises from a combination of specific and general propositions. Particular rules can never be understood fully or applied appropriately unless they are placed within the context given them by broader and deeper principles.
Lawyers rely on this relationship between rules and principles all the time. It allows judges to apply the law coherently even in the face of conflicting precedents or no controlling authority at all. It helps litigators deal with a "bad" case by finding a way around the obstacle—or, more accurately, a way to go "over" it by locating a principle that lies "above" it and limits or recasts its relevance. It allows regulatory and transactional lawyers to maintain their sanity in the face of a maze of arcane rules. (For example, securities lawyers know that the thread through the maze of securities laws is a principle: Specific rules are designed not to protect investors from taking crazy risks, but to force issuers to disclose those risks fully and intelligibly.) And, most important, it makes of the law a rational, grounded social institution, not just an arbitrary bureaucratic exercise of power.
Thinking like a writer. As a lawyer, you emerged from law school with some intuitive, if not explicit, understanding of the structure of legal reasoning. Without it, you would be lost among a dizzying array of statutes, regulations, and precedents. As a writer, however, the odds are—as the Preface notes—that the intellectual framework through which you approach your writing is much more primitive: a grab-bag of random advice. For a stark contrast between how we are taught to think about the law and about writing, put side by side the tables of contents of a classic legal treatise like McCormick on Evidence and a classic book about writing like Elements of Style. The first gives you a coherent intellectual structure, with the underlying legal principles informing and giving order to the book’s contents. The second gives you a list of tips loosely organized into equally loose categories.
Even for lawyers who write decently, this lack of coherence is damaging. It prevents them from thinking clearly about the organizational and stylistic choices they face when they write. It makes it difficult for them to discuss those choices rationally with someone else when they work on a draft together. And it almost guarantees that they will focus more on a draft’s trivial problems than on the ones that really matter. As a result, the dangers multiply: They will never improve much as writers, they are inefficient editors of their own prose, and they are inept—even dangerous—editors of other people’s drafts.
As a lawyer, you no longer have to think about how to think about the law—you just do it, because you have internalized that skill. If you want to bring the same analytical acumen and sound judgment to your writing, however, you probably must step back to gain a more explicit understanding of what the "thinking" in thinking like a writer is all about. The best way for a lawyer to do that is by analogy to the kind of thinking in which you are already an expert.
Writing from principles. Just as the law does not consist solely of vague precepts about justice on the one hand and specific laws on the other, the "law" of good writing does not consist solely of vague precepts about clarity and specific "rules"—avoid the passive voice, write short sentences, use sub-headings, start a paragraph with a topic sentence, and the like. It also includes principles that establish the framework within which all rules (and what we will call "techniques") apply. Because these principles speak to the fundamental goals of communication, they are more important—if more abstract—than all the familiar rules and techniques. A technique applies only in a specific circumstance: when you use a verb, or construct a sentence, or write an introduction, or begin a paragraph. A principle applies always. Once we have internalized it, it becomes a cast of mind that guides us through every circumstance, whether we are thinking about the whole of a document or a paragraph or a sentence.
For an example of the difference between principle and technique in writing, see the box at the end of this chapter.
Writing for a purpose. The correspondence between thinking like a lawyer and like a writer goes one step further. Behind the law’s coherent patterns of principles and rules lies something even more fundamental, something that creates and continues to support that coherence. This foundation consists of legal theories or sets of theories, such as "economic efficiency" or "human dignity" or "individual rights essential to freedom" or "personal responsibility for one’s voluntary actions." These theories do not just underlie the law. They have a pragmatic function: By giving primacy to one theory rather than another, a lawyer can decide how to act when legal principles conflict or leave a question unresolved.
In writing, this function is performed by the fundamental purpose of the document you are writing. This book focuses on writing that sets out primarily to explain and persuade, not to entertain, create suspense, inspire, or (in the legal context) form a contract, memorialize an agreement, create or avoid liability, or govern behavior.
In the practice of law, as distinct from law school or legal journalism, this purpose usually walks hand in hand with another. In practice, most legal writing is not addressed to the broad and anonymous audience for which a journalist or book author writes, or to the objective and patient readers that law professors pretend to be when they read student writing. Practicing lawyers most often write for specific readers—a client, a judge, regulators, other lawyers in the firm or department. And those readers usually expect not just general enlightenment, but immediate help with a real-world issue or problem or decision. For them, clarity is useless unless it quickly and efficiently serves their pragmatic ends.
In the context of law practice, then, whatever a document’s specific purpose, it usually has two underlying purposes as well. They match the last two of the three stages of intellectual growth described a few pages ago:
• Transforming western Colorado into Kansas by imposing "super-clarity" on even the most technical, convoluted material.
• Addressing your readers’ needs specifically enough to make the document a sharp scalpel, not a blunt instrument, for the operation they want it to perform.
Just as legal theories help us to apply legal principles and rules by reminding us of our fundamental purposes, so these goals help us to apply the principles of good writing in specific situations. There is no such thing as "good" writing in the abstract. This book assumes you intend to write as clearly and helpfully as you can. If you are responding to interrogatories, however, or writing a stalling letter to opposing counsel, then you might make very different organizational and stylistic choices than this book suggests. And, when you go home in the evening to work on your novel or screenplay, much of this book’s advice, especially about organization, will do more harm than good.
The rest of this book is about the principles by which you can communicate clearly and serve your readers’ needs, in all expository and persuasive documents, for all audiences. The next chapter discusses the three principles of "super-clarity," principles that apply both to a document’s overall organization and to paragraphs, sentences, and words. Part II applies these principles to organization. Before applying them at the "micro" levels, the book also discusses organization from a second perspective: How can you capture a reader’s attention and, in the process, establish your credibility (Part III)? To meet that challenge, we rely on a fourth principle drawn from the lessons of rhetoric. Part IV applies the principles of clarity to paragraphs, sentences, and words. Part V discusses three further topics—persuasion, style, and the goals and methods of editing—and provides more advice about some specific genres of legal writing. Finally, chapter 15 brings all our advice to bear through several detailed edits.

Thinking Like a Writer: Principle vs. Technique
For simplicity, this example deals with a relatively trivial choice, though one that attracts more attention than it deserves.
Most of us have been taught—as a rule or tip—to avoid the passive voice and use the active. (For a fuller discussion of passive voice, see page.) But the passive voice is not evil by definition. It causes trouble only when its use violates a basic principle for writing sentences: Their grammatical structure should reflect and reinforce their content.
The core of a sentence’s grammar consists of its

If grammar is to reflect content, these words should capture the core of the sentence’s content. In a sentence about an action, the core of the content is, in effect,

Therefore, the principle dictates that "who" goes into the grammatical subject, "did what" into the verb, and "to whom or what" into the object.

In contrast, when you use the passive voice

you create a mismatch between grammatical form and content, and readers have to work harder to see through the sentence’s syntax to its substance.
As soon as we make the principle behind the usual advice explicit, we see why, occasionally, you may want to use the passive. If the goal is to match syntax to substance, how should you construct a sentence to focus on an action’s effect or victim, not on who did what? The same principle that leads you to avoid the passive most of the time leads you to use it now:

or (the bureaucrat’s favorite)

At times, this choice becomes more challenging because more than one principle applies. Because principles are broad and suggestive rather than specific and compulsory, they can overlap and compete with each other, forcing a writer to choose among them.
For example, another principle tells us that, in sentences and paragraphs, the spot of greatest emphasis, where you may want to put your most important information, is at the end. As a result, even if you want to emphasize the "who did it" aspect of an action, passive voice may occasionally—we emphasize the qualifier—be your best choice: "This portrait was painted by Rembrandt, not Picasso."
Here is a second example. Another principle tells us to begin new chunks of information, including sentences, with something familiar rather than something new. (See pages 25 and 209.) In other words, a sentence should usually begin with a smooth transition from the preceding sentence. Ordinarily, the two principles lead to the same result. Sometimes, however, they do not, and the writer has to decide which matters more:
On October 5, 2000, the Widget-Makers Union filed a complaint alleging that the Company had violated the terms of the Consent Order.
Now, which of these two sentences should follow?
On October 7, the Ship-Builders Association filed an almost identical complaint.
or
On October 7, an almost identical complaint was filed by the Ship-Builders Association.
It depends. The first option focuses on who-did-what, but at the cost of a slightly jerky transition: Until we are half way through the sentence, we cannot tell whether the Ship-Builders Association is another union, as it turns out to be, or an industry association. Nor can we tell whether it will support or oppose the Widget-Makers’ complaint. Despite this awkwardness, you might still choose this first version to emphasize that another player entered the fray and who that player was. The second version creates a smoother transition. Despite the passive voice, you might choose it not only for that reason, but also to emphasize that there is a single dispute rather than that there are two plaintiffs.
Of course, professional writers seldom go through so painstaking an analysis each time they decide whether to use or avoid the passive voice, or even when they make more important choices about organization or style. They have assimilated the relevant principles so thoroughly that they seldom have to articulate them. But they will base their choices on them nevertheless. This ability to judge the value of a technique on the basis of principle—in other words, to think like a writer—is the end toward which this book leads you. In the process, it will show you why writers have far more important issues to think about than passive voice.

____________________
1 R. DWORKIN, TAKING RIGHTS SERIOUSLY (1976). This is, of course, a very quick summary of Professor Dworkin’s complex and ambitious legal theory. In what follows, we ignore the debates that continue to swirl around the distinction between rules and principles. Although that distinction is merely a convenient method of summarizing the proposition that, in the law, some forms of guidance are more fundamental than others, it nicely captures the qualities of legal reasoning that help us to organize the seeming chaos of guidance about writing.



Chapter 2

The Principles of Super-Clarity


Legal writers have to master two kinds of clarity, only one of which comes naturally. They must impose a precise and rigorous logic on often-recalcitrant material. Then they must make that logic obvious to their readers, from the document’s start through every page to the end. By training and inclination, most lawyers are skilled at the first task. But they are seldom as good at the second. In fact, many never realize that the two are different, that an impeccably logical analysis may still leave readers exhausted and confused.
As a writer, your goal is not just to create logic in your material. It is also to create coherence—the perception of focus and organization—in your readers’ minds. A coherent document has to be logical, but it also has to be much more.
To approach this second goal, begin by seeing your document from your readers’ perspective. To you, it is a finished product that you can grasp as a whole. For them, as they are reading it, the document as a whole never exists. At any one point, they will remember only a few sentences, if that, in relatively precise form. What has gone before will have been winnowed and compressed to fit into their memory, and what lies ahead is largely a mystery.
When you write a document, therefore, you are organizing a complex process: the flow of information through your readers’ minds. In fact, they are trying to cope with two flows at once: the page-by-page progression of large-scale themes, ideas, and over-arching syllogisms, and the sentence-by-sentence stream of details. In the face of this onslaught, they do not remain passive. They read actively, although much of the action happens in split seconds and never reaches full consciousness. At each moment, they are deciding how much of what they just read they need to remember, figuring out how the next sentence connects with the previous ones, and forecasting where the analysis is heading.
To help readers through this process, writers have to create a clarity based not just on logic, but also on how a reader’s mind deals with complicated information. This "cognitive" clarity is based on three facts about how people read. In terms of logic alone, none of them matters. In terms of coherence—of clarity in the reader’s head at every moment, not just at the document’s end—they are critical.
1. Because readers have trouble grasping dissociated details, they focus on and remember details better if they fit together with others to form a coherent pattern. Only the pattern—the story, the logic, the theme—enables readers to decide how a detail matters and whether they should bother to remember it. The harder they must work to see the pattern or fit new information into it, the less efficiently they read, and the greater the chance they will misinterpret or forget the details. In a detective story, readers are not supposed to appreciate the significance of the broken watch strap on the corpse’s wrist until much later, when they realize how smart the detective has been—and how dumb they were. With good legal writing, in contrast, they should never have trouble understanding the significance of and the relationship among details as they flow past.
2. As the information flows past, they want its structure and sequence to match the logical order of the propositions or events it is describing. In other words, they want the document to unfold in step-by-step synchrony with the legal analysis or factual story it conveys, so that its form matches its underlying substance. They don’t like it, for example, when your writing follows the wandering path you took in researching an issue, rather than the logic of the analysis you finally uncovered. Nor do they like it when you recite facts chronologically when the key factual issues have nothing to do with the interminable tale of who-did-what-when. They are irritated if a section is divided into five sub-sections that look of equal importance, when the fourth is logically subordinate to the third. And they are annoyed, if only subliminally, when a sentence’s structure implies that three details are equally important, although two are just appendages to the other.
3. With words as with food, they cannot easily ingest an unbroken flow. At both the large scale (the document as a whole) and the small (paragraphs and sentences), they want writing cut into manageable pieces, so they can pause and begin to digest each before they go on to the next.
From these facts, this chapter draws three principles of "super-clarity" that apply at all levels of a document, from its overall organization down to its sentences. In the summary fashion in which they are outlined below, they will look abstract, vague, and less practical than the usual tips. Like some legal principles, their value comes from their persistent application, not their initial impact. In the rest of the book, our job is to turn these three principles into specific, concrete advice that, in the long run, will be far more useful than fifty random tips.

PRINCIPLE 1
Readers absorb information best if they understand its significance as soon as they see it. Therefore, before inundating them with details, give them a context or framework that helps them grasp the details’ relevance and the organization that binds them together. To create this context:
A. Provide a focus.
B. Make the information’s structure explicit.
C. Begin with familiar information before moving to unfamiliar, new information.


PRINCIPLE 2
Readers absorb information best if its form (its structure and sequence) mirrors its substance (the logic of an analysis, the plot of a story, the theme of an argument). But legal writers are often seduced by “default” organizations: organizations that arise spontaneously from their research or thinking, or are so familiar they fall effortlessly onto the page. These defaults look plausible but obscure the underlying analysis, story, or argument. Therefore:
A. When you organize a series of propositions or facts, make their sequence follow your underlying logic, plot, or theme.
B. When you organize a series of sections or “chunks” of information, make their hierarchy match the relative importance of their contents.
C. When you organize a sequence of information, put the most important information where readers naturally pay most attention.


PRINCIPLE 3
Readers absorb information best if they can absorb it in pieces. Therefore:
A. Break up larger blocks of text by using headings, shorter paragraphs, and white space.
B. Break up smaller blocks (when you can) by using bullet points and lists.
C. Break longer sentences into phrases and clauses separated by punctuation (or into shorter sentences).

This chapter introduces these principles at a relatively high level of generality, rather than in the specific form they take in specific situations. The same principle takes a quite different shape when it is applied to a document’s overall organization than it does when applied to a sentence. The examples, therefore, are examples in the same way a giraffe or a bear is an example of a mammal: not a model, but just one form among many different ones. The later chapters demonstrate in detail how the principles apply to specific aspects of writing complex documents.
* * * * *
So far, we have not had much to say about your readers. By implication, they seem to be an eager, friendly group, trying hard to understand what you have to offer and grateful for your help. You know better. All your effort to write clearly is worthless unless you can first make your readers pay attention and trust you. To the first three principles, therefore, we add a fourth, which chapters 6 and 7 discuss.

PRINCIPLE 4
Readers pay more attention if you approach your material from their perspective, not yours. Therefore:
A. Understand your readers as thoroughly as possible: their goals, their expectations, their reading habits, their intellectual framework, and what they already know.
B. At the document’s start, show your readers (quickly) that you will give them practical help without wasting their time.
C. Adapt your language and organizational habits to your readers’.


PRINCIPLE 1
Readers absorb information best if they understand its significance as soon as they see it.

One way to grasp this principle is through a metaphor. Imagine that the information you want to communicate is a liquid. Inside your own mind, it behaves abnormally: It stays in place, rather than spilling out formlessly and irretrievably, as liquids tend to do. It is behaving so politely because it is held in place by a container. That container is your understanding of its significance: its point, its importance, the logic that makes all its pieces cohere.
When it comes time to communicate the information, most legal writers dump the liquid on the page as quickly as they can. After all, isn’t it what really matters, what they’re being paid to provide? For readers, this habit is disconcerting at best, profoundly annoying at worst. Because they have not yet been given the container that allows them to hold on to the information intellectually, they end up drenched rather than enlightened.
When you set out to communicate complex information, therefore, your first task is to create a container in your readers’ minds before you give them information. And that task never ends, because you should continue to create containers throughout the document whenever you are about to dump new information on the page. The containers’ function is to make readers smart—smart enough to understand the significance of every detail that follows as soon as they see it.
Before turning this metaphor into more concrete advice, let’s demonstrate the trauma you can inflict if you ignore the principle. The example below is the first section of a judicial opinion that disposed of several evidentiary motions.



Motion to Suppress and Exclude Evidence Unlawful Search and Seizure
At approximately 4:00 p.m. on December 7, 2000, West Carolina State Troopers Charles Jones, Ronald Brown, and David Green, accompanied by Assistant State’s Attorney Frank Smith, went to John Torrance’s home located at 1819 Fawn Way, Centerville, West Carolina. A search of the premises was conducted resulting in the seizure of a brown calendar book and a red notebook from Torrance’s bedroom. Torrance attempts to suppress these items.
Torrance had developed as a prime suspect in a homicide that occurred during the afternoon of December 7. That fact led the troopers to his residence. At trial, Troopers Jones and Brown and Torrance’s father testified about what happened in the Torrance residence.
Jones stated that Brown was in charge and that, upon arriving at the front door, they were greeted by Torrance’s mother. Brown asked permission to search the house for Torrance. She allowed them to enter the house, but asked that they wait for the arrival of her husband. Brown’s version of the initial contact is similar. There is no question that the purpose of the troopers was to determine if Torrance was in the house. Brown also told her that Torrance was a suspect in the homicide case and that the police wanted to search the home for Torrance. The troopers and Mrs. Torrance waited in the kitchen for the arrival of Mr. Torrance, a wait of some fifteen to twenty minutes. During the wait two events took place. First, Brown testified that while they waited they observed and listened for the signs of any movement in the house. Second, as a result of a conversation between Brown and Mrs. Torrance about a gun missing from the . . .



After a few steps into this passage, most readers, even the most conscientious, begin to fidget. As the torrent of details continues, the fidgeting becomes an overwhelming itch to skim and skip. By the second page of these facts—and they go on for three pages—many readers would be long-jumping over whole paragraphs.
Why would they read in such a sloppy, ill-mannered way? The writer would no doubt claim that they lack stamina and discipline. But the real reason is more fundamental. As readers, we all know something we tend to forget as writers: The human mind is not a computer. It cannot absorb and remember vast banks of mysterious data, waiting patiently for the writer to punch a "compute" button to make sense of it all. As a result, it tries desperately to figure out what the details mean. Does Torrance’s address matter—is there a dispute about the address on the search warrant? Do we need to know that the calendar is red and the notebook brown—will we have to distinguish them from something green and something purple?
Readers do not go through this analysis consciously (at least, not most of the time). Subconsciously, however, they expend a lot of effort on it. If this effort is frustrated, and they cannot figure out how and why the details signify, they quickly decide there is no point paying attention to them.
To avoid this unhappy result, a writer should apply the first principle in three specific ways. We begin with the ones that usually require the toughest intellectual labor from the writer. If we were to begin instead with the kind of information the reader wants first, we would start with Principle 1C.

PRINCIPLE 1A
Provide a focus before the details.

Readers absorb information best when their minds can engage with it, think about it, and work on it, rather than just try to remember it. They can engage with it in several ways: by using it to answer a question or test a conclusion, for example, or simply by following a thread—a theme or a topic—through it. They can do none of this, however, unless you have given them a focus for their thinking in the form of a question, conclusion, or topic.
Assume, for example, that the passage about the search had been preceded by this introductory paragraph:
John Torrance attempts to suppress evidence seized from a drawer in his bedroom by the state troopers who searched his parents’ home, where he lived. He argues that the troopers did not receive his parents’ informed consent for the warrantless search. Although the troopers conducted the search only after Torrance’s father had signed a form permitting them to search his home and seize any material relevant to their investigation, they did not clearly explain the form to the father, and stated explicitly that they were searching only for Torrance himself. The evidence they seized is therefore inadmissible.
This introduction does several good things that most introductions should do, and to which this and later chapters will return. For the moment, one thing matters most. It gives us a focus—in fact, three intertwined foci. In legal terms, there was no informed consent; in factual terms, the father did not clearly understand the purpose of the search; in decisional terms, the seized evidence is inadmissible. The foci could have been differently shaped, as questions (was there informed consent?) or simply as topics (the issue is informed consent). But the results would have been much the same:
• We can now throw our minds into gear and think as we read, not just try to memorize.
• We can distinguish between important details, secondary ones, and those we can afford to ignore.
• Because we can grasp the significance of each detail as we see it, we can read more efficiently and with far less distraction and frustration.
Note the power of this change. The passage has more wrong with it than the lack of an introductory focus. It contains too many irrelevant facts, and the facts are badly organized. Ideally, if the writer had begun with a focus, he then would have recognized these other problems and fixed them. But even if that did not happen, if the rest of the passage remained badly written, the focus has transformed our ability to cope. It has the same result as putting a flashlight in the hands of someone about to walk down a dark, winding, treacherous path. The terrain remains the same, but his chances of navigating it successfully improve tenfold.1
The example showed this principle at work on the large scale, where readers confront a lot of detail. Although the principle matters most at this level, it also applies on smaller scales, down to paragraphs (remember topic sentences?) and even sentences. Later chapters show you these applications. For the moment, one small example.

In the original, we travel a mile into the sentence before learning what it is about: not "funded programs," which is only the subject matter, but tax problems. In the revision, because we know from the start that we should look for tax issues, we can relax and focus on the details more comfortably and efficiently.
At every level, the key is to tell readers what to look for, and to give them a guide for distinguishing between critical and background details. In practice, as chapter 3 demonstrates, crafting a focus—especially in introductions—requires skill and judgment.

PRINCIPLE 1B
Make the structure explicit.

If readers are to absorb and remember complex information, they have to be able to divide it into parts and understand how the parts connect. In other words, they have to see a structure. And they have to see it not gradually and retrospectively, but quickly and easily, from the start. Before they wade into the details, they want the comfort of knowing that a structure lies ahead, not chaos.
Like each of our principles, this one applies at all levels of a document, from its overall organization down to its sentences. Return to our first example about the search. In addition to giving us a focus, the revised introduction also gives us a skeletal plot summary for the facts we are about to read. This summary is not a "map" in the classic "we have three issues" sense. But it creates a simple structure for the narrative that follows, a structure that helps us to relax (we know will not get lost) and to see from the start how the details will hang together.
For a more graphic demonstration of this principle at work, here is a smaller-scale example. As you read the following paragraph, ask this question: How quickly or slowly do you catch on to its basic organization? The first sentence will look familiar.
Before:
The reason that funded programs have been less utilized is that if employees are given a non-forfeitable interest in a non-qualified trust they will experience immediate taxation on the amounts set aside for them. Furthermore, the complex and onerous requirements of Title I of ERISA would normally apply to a funded program.
The paragraph does a masterful job of hiding its two-part structure for as long as it can. Structurally, in fact, it begins with a lie. The first words imply that it is about one thing, a single reason. We then plow through the interminable first sentence, hit the period, and breathe a sigh of relief—only to confront that fearsome word, "Furthermore." This is depressing not only because it tells us we have more work to do. If forces us, at least sub-consciously, to redraw our mental map of the paragraph’s structure: The analysis has two prongs, not one. In a paragraph this simple, although we may be annoyed, we can cope. In larger, more complex structures, this organizational clumsiness would leave us confused and angry.
Once you spot the problem, the cure is usually simple, but it may entail two judgment calls: How explicit should the structure be, and should it be visible to the eye as well as the mind?
Revision 1:
Funded programs have been used less often than unfunded ones for two reasons. First, they have tax disadvantages: If an employee is given a non-forfeitable interest in a non-qualified trust, he will be taxed immediately on the amounts set aside for him. Second, they also have administrative disadvantages: They are normally subject to the complex and onerous requirements of Title I of ERISA.
Revision 2:
Funded programs have been used less often than unfunded programs because they have both tax and administrative disadvantages. In funded programs, because employees are given a non-forfeitable interest in a non-qualified trust, they are immediately taxed on the amounts set aside for them. Furthermore, funded programs are normally subject to the complex and onerous requirements of Title I of ERISA.
Revision 3:
Funded programs have been used less often than unfunded programs for two reasons:
Tax disadvantages. In funded programs, because employees are given a non-forfeitable interest in a non-qualified trust, they are immediately taxed on the amounts set aside for them.
Administrative disadvantages. Funded programs are normally subject to the complex and onerous requirements of Title I of ERISA.
These judgment calls usually depend on your audience and on your content. The less knowledgeable or patient the audience, and the more complex the content, the more explicit the structure should be.
Incidentally, notice how the revisions apply the principle of "focus before detail": In different ways, all tell us to look for tax or administrative disadvantages before we get to the specifics of those problems. The revisions also apply another principle, one we are about to introduce: Begin a new chunk of information with familiar information—in this case, "funded programs" or the equivalent pronoun.
There is a moral here. If problems tend to hunt in packs, virtues also tend to reinforce each other. Although this book tackles principles and techniques one by one, in your writing they usually collaborate: As you apply one, others fall happily into place. For this reason, as you have seen, the book often returns to the same example more than once, each time for a different purpose.
Later chapters show you how to apply this principle on both the larger scale, to bring "super-clarity" to a document or a section as a whole, and the smaller scale, within a single sentence.

PRINCIPLE 1C
Begin with familiar information, not new.

Whatever lip service they pay to "understanding our readers," lazy writers—as all of us are at times—behave as if readers bring to a document minds as blank as the empty page. In fact, reading is a complex intermingling of the information the writer provides with what the reader already knows. Without the latter, the new information would be meaningless.
As a result, at the beginning of a document, you should decide what your readers already know, and then link what they are about to read to that pre-existing knowledge. For an example, return for a last time to the revised version of the introductory paragraph about the house search. Here are the first two sentences again:
John Torrance attempts to suppress evidence seized from a drawer in his bedroom by the state troopers who searched his parents’ home, where he lived. He argues that they did not receive his parents’ informed consent for the warrantless search.
These sentences ask the reader to bring to bear two kinds of knowledge this particular reader already possesses: "legal" about informed consent and the suppression of evidence, and "real-world" about homes, bedrooms, and drawers. The sentences situate him within a familiar context, and therefore help him to absorb new information more confidently and intelligently.
This principle turns out to matter just as much after the document has begun as at the start. "Familiar" or "old" information consists not only of what readers bring to your document. As they read, it also consists of what you told them earlier in the document. And, as they move on to a new chunk of information—a section, paragraph, or sentence—the "old" information that matters most is the information you just gave them in the preceding chunks. When they see the new chunk, their first question is, "How does this connect with what I just read?" If they cannot see the connection immediately, they then have to suspend the new information—put it in parentheses, in effect—until they can figure out how it fits. As a result, they will read less efficiently and more painfully.
Although this point applies at all levels of a document, it is easiest to demonstrate at the sentence level. Here is a paragraph by a sophisticated writer who lacks this one crucial skill.
Before:
This case is not so much a contest between the United States Department of Justice and the two defendant companies as a skirmish in a broader battle over the direction American economic life will take in the coming years. The concept of the conglomerate corporation—not a particularly new idea, but one which lately has gained great momentum—is at the center of this struggle. The attempt of companies to expand through acquisition of other firms, while avoiding the antitrust problems of vertical or horizontal mergers, is one reason for the recent popularity of this concept. The resulting corporations have had none of the earmarks of the traditional trust situation, but they have presented new problems of their own.
Because the paragraph is organized logically enough, we can make our way from one sentence to the next without much conscious pain. But it is harder to read than it should be. Even if the difficulty is mild enough to remain subliminal, it is still stressful enough so that, after several pages of this kind of prose, we would be exhausted. Here is the problem: In each new sentence, the words that link it most clearly and specifically to the preceding sentence—the words that feel most "familiar" because we just saw them or words very much like them—appear too late. They should come at the front of a sentence, where they create the smoothest possible transition. Instead, they come at or near the sentence’s end. As a result, to use the distinction made at the chapter’s start, although the paragraph is logical, it is not fully coherent.
Before:
This case is not so much a contest between the United States Department of Justice and the two defendant companies as a skirmish in a broader battle over the direction American economic life will take in the coming years. The concept of the conglomerate corporation— not a particularly new idea, but one which lately has gained great momentum—is at the center of this struggle. The attempt of companies to expand through acquisition of other firms, while avoiding the antitrust problems of vertical or horizontal mergers, is one reason for the recent popularity of this concept. The resulting corporations have had none of the earmarks of the traditional trust situation, but they have presented new problems of their own.
At almost every step, the paragraph forces readers to digest new information before they find out how it fits into the paragraph’s pattern. The damage is less because the paragraph is logical, but it is damage nevertheless. Subliminally, they will feel like explorers entering an alien land, always a little bemused and tentative, a little slow to catch on.
Why would a sophisticated writer inflict this kind of torture on his readers? Because it comes naturally to all of us as writers. When we begin a sentence (or paragraph or section), we instinctively focus first on what is new about it, which is our reason for writing it. Only then do we bother to give readers what they want first: a link to what went before. For our readers’ sake, we have to change our priorities:
After:
This case is not so much a contest between the United States Department of Justice and the two defendant companies as a skirmish in a broader battle over the direction American economic life will take in the coming years. At the center of this struggle is the concept of the conglomerate corporation—not a particularly new idea, but one which lately has gained great momentum. One reason for its recent popularity is the attempt of companies to expand through acquisition of other firms, while avoiding the antitrust problems of vertical or horizontal mergers. The resulting corporations have had none of the earmarks of the traditional trust situation, but they have presented new problems of their own.
As later chapters show, familiar or "old" information comes in many forms, and there are many ways of using it effectively.

PRINCIPLE 2
Readers absorb information best if its form (its structure and sequence) mirrors its substance (the logic of an analysis, the plot of a story, the theme of an argument).

Most of you are now saying, "Give me a break. I’ve known this since sixth grade." True. But this principle is still violated repeatedly by lawyers who are sophisticated thinkers and good writers because they fall prey to a "default" organization. In computer jargon, a "default" is the path a software program will take automatically if it is not told otherwise. For everyone who has been subjected to a professional education, default organizations abound: ready-to-hand, easy-to-use organizations that are our first line of defense against the chaos of facts, ideas, and arguments thrown at us every day. When we start to write, these patterns can fall onto the page with almost no organizational effort. As a result, they are especially dangerous when an over-worked writer sets out to organize an analysis or a set of facts, a task that requires hard intellectual labor most of us would prefer to avoid.

PRINCIPLE 2A
When you organize a series of propositions or facts, make their sequence follow your underlying logic, plot, or theme.

In these circumstances, the most common failing is to use an organization that arose as we struggled with our raw material, without worrying enough about whether it does justice to our substance.
One common default, for example, is to retrace the history of how we thought through an issue. If our thinking was relatively logical and efficient, it offers us an organization that requires no further effort and that looks plausible to other lawyers, because they recognize it as a familiar form of "thinking like a lawyer."
Another common default is to mirror someone else’s organization. For example, when we respond to another lawyer’s analysis, we can use its structure as an organizational crutch. That is what happened in the following example. In the first version, the writer was distracted from his own logic by his opponent’s argument, which presented too tempting a target to resist. In the revision, he organizes around his own thinking, relegating his opponent’s point to the rebuttal position.
Before:
Assessment of Costs
Appellant admits that the assessment of costs is a discretionary matter for the trial judge but asserts that, under the particular facts, the trial court abused its discretion.
Appellant relies upon J.V. Brown Co. v. Smith, Inc. . . . The court there reversed the trial court and relieved the defendant from paying costs where he was not found negligent and had not prolonged the trial. The court held that: . . . .
After:
Assessment of Costs
Appellant admits that the assessment of costs is a discretionary matter for the trial judge, but asserts that, under the particular facts, the trial court abused its discretion. As the court’s opinion demonstrates, however, the court correctly based its assessment on the principle that costs must be assessed in accord with the results at trial.
This principle arises from C.C.P. Article 2198: . . .
The principle is stated even more explicitly in Comment (b) to Article 2198. . . .
[Discussion of principle applied to this case]
While appellant rightly points to J.V. Brown Co. v. Smith, Inc. as an authoritative application of Article 2198, he ignores crucial differences between the facts of that case and of the present situation. . . .
The second version, by the way, is not necessarily better than the first in some abstract, universal sense. Although it does a better job of making the writer’s logic as clear as possible as quickly as possible, the goal on which this chapter focuses, that "cognitive" goal could be trumped in some circumstances by another, rhetorical one, such as catering to a reader’s expectations. For example, if the writer were a judge, he might prefer the first version because he wants to show the appellant that he gave a losing argument full consideration before rejecting it. Or the writer of a responding brief might decide that his opponent’s point is so plausible that he has to knock it down before he has a hope of persuading a judge to pay attention to his own argument. The problem with default organizations is not necessarily the organization. It is the "default" itself, the failure to think about what the organization should be.
This principle applies not just at the level of large-scale organization, but even down at the sentence level. There, the danger is usually simple sloppiness, with information dumped haphazardly into the sentence rather than organized logically. For example:
Before:
A creditor is required under California’s one-action rule to foreclose upon collateral before proceeding against the debtor’s unsecured assets when the debtor’s obligation is secured by real property.
This sentence is a jumble: At its beginning, you think you are reading about a generally applicable rule. By its end, you discover that the rule applies only in a particular context. Although the "logic" of this sentence could take several forms, here is one revision:
After:
Under California’s one-action rule, when a debtor’s obligation is secured by real property, a creditor must foreclose upon collateral before proceeding against the debtor’s unsecured assets.

PRINCIPLE 2B
When you organize a series of sections or "chunks" of information, make their hierarchy match the relative importance of their contents.

In a document’s overall organization, this principle simply tells us to be sure that, if we have constructed a "I, II, III, IV. . ." series of sections, we are not obscuring what is really a "I, IIA, IIB, III. . ." series. The problem is usually easy to spot and cure, if we remember to look for it. But similar problems crop up on a smaller scale, where they are often harder to spot. For example, when writers have four relatively short points to make in a sequence, they sometimes put three into one paragraph and the fourth into a second, either because the first paragraph threatens to become too long or because the fourth point will take more space to explain. This structure implies, however, that the fourth point alone is as important as the first three taken together. If that is the case, the structure is fine. If not, then each point probably needs its own paragraph or bullet point.
In a sentence, the problem can be even trickier to spot. In the example below, because the two italicized points were put into grammatically equal "containers" (parallel verbs and objects attached to the same subject), the sentence implies that both are equally important. (See Technique 1.4 on page 199.) In fact, as the revision shows by placing one in a phrase and the other in an independent clause, the first is much less important.


PRINCIPLE 2C
When you organize a sequence of information, put the most important information where readers naturally pay most attention. These spots are beginnings, ends, places where the rhythm or focus of a passage changes, and, in a sentence, the grammatical core (subject, verb, and object).

Among the many ways in which readers demonstrate that they have minds of their own, one is particularly important. Whether we want them to or not, they will instinctively pay the most attention to certain spots in a sequence of information. In long sequences, such as a whole document, they will pay more attention to the beginning than to anything else. In shorter sequences, such as paragraphs and sentences, they will focus on the beginning and the end, especially the end. The moral is obvious: Put important information into the spots to which readers naturally pay most attention. And, if you have no choice but to put key information into the middle of a sequence, find a way to draw attention to it, perhaps by interrupting or varying the passage’s rhythm (as later chapters suggest).
In sentences, readers also tend to focus subliminally on the grammatical pieces—subject, verb, and object—that they must grasp to make sense of the sentence. To take advantage of this instinct, a sentence should put the core of its substance into its grammatical core. In the sentence below, in contrast, the grammatical core ("reason . . . is") is virtually empty of meaning. Consequently, as readers follow the sentence’s grammatical "plot," they learn nothing about the sentence’s real story. The revision brings the grammatical form into line with the sentence’s substance.


PRINCIPLE 3
Readers absorb information best if they can absorb it in pieces.

In ancient languages, the earliest written texts appear as one long unbroken string of characters or symbols. There are no chapter breaks, no paragraph breaks, no sentence breaks, not even spaces to mark off one word from another. Only gradually did writers realize that readers appreciate a break now and then. In modern writing, we chop the flow of characters into words, sentences, and paragraphs so automatically that it feels as if we are obeying a natural law, not applying a principle that we could choose to ignore. But most legal writers still tend to lose sight of this principle in three situations.
First, within sections or long passages, they under-use sub-headings, white space, and other devices for breaking up the text.
Second, within paragraphs, they pack a lot of information into one block of text, without thinking about breaking the block into shorter paragraphs or using such devices as bullets or numbers.
Third, within sentences. For example:

Would you want to take the next step, and break this sentence into shorter ones?
The issue in this case is novel. A minor lied about her age to a restaurant owner who then sold liquor to her. As a result, his liquor license was suspended. Is the minor responsible for the damages sustained by the restaurant in lost profits?
This is a judgment call. The final version is easier to read. But you could make an argument, and a strong one, that in an issue statement the factual predicates and the legal question are so tightly intertwined they belong in the same sentence. In either case, this principle continues to apply, though its results differ depending on decisions about your subject matter and audience.
* * * * * *
These three principles flow through the rest of the book. From here on, they are applied in specific contexts: organizing a document as a whole, crafting paragraphs, writing sentences, and so on. In the process, they are translated from the abstract form in which they first appeared into concrete, specific techniques, easy to grasp and to use.
____________________
1 Contemporary writers face a problem when they want to use a singular pronoun to refer to a generic human being. Traditionally writers have assumed that this person is masculine. In most professional circles, how ever, that chauvinism is now unacceptable or, at least, cause for suspicion. But English has no genderless pronoun to refer to a single person except, in some situations, "one," which has a very formal and old-fashioned flavor. "S/he," a useful but ugly coinage, never caught on. Writers have tried a variety of techniques to get around the problem: most commonly, making all references plural ("they") or neutral ("he or she"). We have reached our own imperfect compromise. Whenever we can, we will use the plural; when style or grammar requires the singular, we will use the masculine in the first half of the book and the feminine in the second. (If we were women, we would no doubt reverse the order.) In most professional documents, because you cannot drop a footnote to explain yourself, we recommend "he or she" when you have no choice but to use the singular. The double pronoun may be stylistically clumsy, but that is not enough reason to revert to chauvinism.



PART II:

Creating Organizational Clarity



Chapter 3

Applying Principle 1: From Logic to Coherence


When you approach organization as a legal writer rather than a lawyer, your goal is usually to make your document’s point and structure as explicit as possible. To use a New York turn of phrase, you want them in your reader’s face. If they are not, there will be two unhappy consequences. The reader becomes impatient and frustrated because he has to work too hard to figure out what the document is all about. And, because he is busy trying to grasp its large-scale point and structure, he has trouble focusing on the details.
To create an organization with this degree of clarity, logic is not enough. The key is another layer of information—"meta-information," or information about your information—that makes explicit the relevance, structure, and importance of the underlying information. For a document to appear fully coherent while it is being read, not only at its end, legal writers have to provide more meta-information, and more types of it, than many are inclined to do. And they should provide it earlier than they usually want to, because meta-information helps most when it comes before, not after, the substance it describes.
The key to providing meta-information lies in chapter 2’s first principle and its corollaries.

PRINCIPLE 1
Readers absorb information bestif they understand its significance as soon as they see it.
Therefore:
A. Provide a focus.
B. Make the information’s structure explicit.
C. C.Begin with familiar information before moving to unfamiliar, new information.


For this chapter, the first and second are most important. The third generally causes the most trouble in two circumstances: writing the introduction to a document (chapter 7) and moving from paragraph to paragraph and sentence to sentence (chapter 8). The rest of this chapter offers six techniques for applying this principle and its first and second corollaries. The first technique emerges from the basic principle itself, the rest from the corollaries.

APPLYING
PRINCIPLE 1
Technique 1.1:
Build containers everywhere.

To demonstrate how a "container" works, the previous chapter used the example of an introduction to a long section of a judicial opinion. But containers should show up not just at the beginning of a document or section, in places where a heading reminds you to make a new start. They should appear throughout, from start to finish, whenever you are about to dump new data on a reader—whether a truckload or just a handful. In effect, you have to commit yourself to a process of perpetual introduction.
Example 1:


Although the cases above present favorable support for defendant’s position, the 25th Circuit has declined to follow Carter’s holding.
[CONTAINER:] In four decisions, the 25th Circuit has held that a promise of immunity made by a United States Attorney in one district does not necessarily bind a United States Attorney in another district. Instead, these cases have held that an agreement that includes a promise of immunity must be construed in light of its circumstances.
In a 1972 case, Judge Green listed two factors that limit the enforceability of such an agreement. . . .
In a 1979 case, in contrast, Judge Arnold upheld an agreement on the grounds that . . .
Example 2:


Service of process upon the Secretary of State as a designated agent of the foreign state under state long-arm statutes runs contrary to the Congressional intent of the FSIA. If plaintiffs could sue foreign state-owned corporations by service upon the Secretary of State, they could defeat the Act’s goal of uniformity and render meaningless the exclusive jurisdictional requirements of Sections 1330 and 1608. And if a foreign state were subject to the varied service provisions of every state, there would be confusion over jurisdictional procedures and requirements among foreign sovereigns. This would result in the disparate treatment of foreign entities involved in U.S. lawsuits.
[CONTAINER:] Details both in the House Report and in Section 1608 indicate that Congress did not contemplate service of process on Secretaries of State.
Notably, the House Report on the FSIA expressly states that "[i]f there is no special arrangement [for service of process under Section 1608(b)(1)] and if the agency or instrumentality has no representative in the United States, . . ."
Within Section 1608, when service of process upon the U.S. Secretary of State is a proper method . . .
Example 3:


The action of replevin, with the characteristics I have described, was received into the law of Manitoba in 1870. It was first the subject of a statute in 1875: An Act Respecting the Administration of Justice, S.M. 38 Vict. 1875, c.5. [CONTAINER:] That statute codified but did not change the action of replevin, at least in substance. It remained one that might be brought by a party dispossessed of chattels for their recovery in specie.
"REPLEVIN
1. Whenever any goods, chattels, bonds, debentures, promissory notes, bills of exchange, books of account, papers, writings, valuable securities or other personal property or effects, have been wrongfully distrained under circumstances in which by the law of England replevin might be made, the person so complaining of such distress as unlawful, may obtain a writ of replevin in the manner prescribed by this Act; or in case any of the goods, chattels, property or effects aforesaid have been otherwise wrongfully taken or detained, the owner or other person or corporation capable at the time this Act takes effect of maintaining an action of trespass or trover on personal property may bring an action of replevin for the recovery thereof, and for the recovery of the damages sustained by reason of such unlawful caption or detention, in like manner as actions are brought and maintained by persons complaining of unlawful distress."
Three points about these mini-containers:
• Most set out to provide the ingredients that should be familiar by now: focus; structure (unless, of course, the detail they introduce does not have a structure); and familiar information, in the form of a reference backwards to reassure readers they are still on the same road.
• In the earlier drafts of all these examples, the containers were missing entirely. This is a common problem. At the drafting stage, most of us have too much trouble just getting things down in a roughly logical order to worry about these mini-introductions. As a result, and as chapter 13 discusses, we need to add them when we edit.
• When contextual information does show up in a draft, it often shows up in the wrong place—after the detail, not before it. This misplacement happens most often when the detail is "the law" in its rawest form: quotations, para phrases, case summaries, and the like. Most legal writers know they should sum up the point of a quotation or paraphrase. But many, novices in particular, seem to feel that a summary would be impertinent before the law has had a chance to speak for itself. This misplaced deference is particularly annoying when it forces us to wade through a dense quotation without help, or gives us a case with no indication of its point. For example:

To see the true power of building containers throughout a document, look at the longer example at this chapter’s end.

APPLYING
PRINCIPLE 1A: Provide a focus.
Technique 1.2:
Make the focus specific enough to be helpful.

At the scale of a paragraph, writers seldom have trouble drafting a good focus in the topic sentence. In larger-scale introductions, however, the focus is often too vague to give readers all the help they need. For a focus to succeed, it must meet a much tougher test than most writers realize: Once readers step off the introduction’s firm ground into the morass ahead, will they ever be at a loss—even for a moment—to understand why a detail matters? Both at a document’s beginning and in its interior, many introductions fail this test because their writers think of them primarily as overviews or summaries, as most of us are taught to think of them. But they can serve this purpose and still flunk the crucial test.
Here is an example from a judicial opinion.
Before:
This is an appeal from the dismissal of a suit to enforce a compromise settlement of a claim before the Industrial Accident Board, and a judgment rendered pursuant to the settlement. The suit was dismissed because the District Court found that it lacked jurisdiction. For the reasons given below, we reverse.
Appellant filed a claim with the Industrial Accident Board (IAB) for a work-related injury that he had sustained on October 10, 2000. Dissatisfied with the outcome of that proceeding, and in a timely manner, he filed suit in the district court of Hightop County, West Carolina, to set aside the award of the IAB. On March 17, 2001, the parties entered into a compromise settlement whereby an agreed judgment was rendered in favor of the appellant, setting aside the IAB award and granting him $6,000. Further, as a part of the agreed judgment, the appellee agreed to provide necessary future medical treatment and other related services for two years from the date of judgment.
During the two-year period, appellant made a request for further medical treatment that was refused by the appellee. Appellant then filed suit in district court on the agreed judgment, alleging that appellee’s refusal to provide the requested service was wrongful and in fraud of his rights . . . .
Despite the attempt at an introduction in the first paragraph, as we plow through the second we still have no idea about how, and how much, these details will finally matter. Are they just procedural background, or are they relevant to the issues? If so, why? Which ones do we really need to remember?
Here is the full focus we should have seen before the details. The paragraph has been improved in some other ways as well, but pay attention to the information added at the end.
After:
Appellant, an injured worker, sued in district court to enforce a settlement of a claim before the Industrial Accident Board (IAB), and a judgment based on that settlement. The court dismissed the case on the grounds that jurisdiction remained with the IAB. We hold, however, that the court had jurisdiction because the case before it was not an extension of the original claim, but instead arose from the wrongful refusal to fulfill a contract.
Now we know what we should be looking for: Was the settlement a new contract or a part of the original IAB case? In the next paragraphs, we can read the procedural history intelligently, searching for facts that will help to decide that issue.
Even in the smaller-scale introductions throughout the interior of a well-written document, the focus should be specific:
Version 1:
Although the Act provides no clear guidance in these circumstances, several recent decisions have considered the obligations of a so-called "successor employer" under collective bargaining agreements signed by its predecessor.
Version 2:
Although the Act provides no clear guidance in these circumstances, several recent decisions have considered the obligations of a so-called "successor employer" under collective bargaining agreements signed by its predecessor. These cases show that the question cannot be answered by deciding whether the new employer satisfies a universal definition of "successor employer" that always entails the assumption of certain obligations. Instead, a decision about which obligations a new employer has assumed must rest on the facts of each case.
Version 3:
Although the Act provides no clear guidance in these circumstances, several recent decisions have considered the obligations of a so-called "successor employer" under collective bargaining agreements signed by its predecessor. These cases show that the question cannot be answered by deciding whether the new employer satisfies a universal definition of "successor employer" that always entails the assumption of certain obligations. Instead, a decision about which obligations a new employer has assumed must rest on the facts of each case.
In the first two decisions discussed below, the facts demonstrated a substantial continuity of identity between the business enterprises of the predecessor and successor employers. As a result, the courts held that the new employers had to assume the obligations at issue. In the other two decisions, there was less continuity, and the courts reached the opposite result.
Most legal writers short-change these interior "introductions," partly because it is difficult to get them right in a first draft. Good editors learn to look for the places where they need to add or to improve one of these interior contexts. This is not to say that a more specific, detailed focus is always better. In some circumstances, you may want your readers to work through the materials with you, looking over your shoulder as a conclusion begins to emerge from a nuanced and complex analysis. In that case, if you do too much spoon-feeding, they may become recalcitrant. But these situations arise less often than most writers think. Usually, the more specific and explicit you are about where you are heading, the more credible and persuasive you will be.
A final point: The focus should embody a careful substantive decision about what matters, and your wording should reflect that decision accurately. To return to chapter 2’s example about the state troopers’ search, here are three alternative introductions:
Version 1:
John Torrance attempts to suppress evidence seized from a drawer in his bedroom by the state troopers who searched his parents’ home, where he lived. They conducted the search after Torrance’s father signed a form permitting them "to search my home . . . in an attempt to locate my son . . . and to seize and take any letter, paper, materials or other property that they may require for use in their investigation." The troopers did not clearly explain the form to the father, and stated explicitly that they were searching only for Torrance himself. The evidence they seized is therefore inadmissible.
Version 2:
John Torrance attempts to suppress evidence seized from a drawer in his bedroom by the state troopers who searched his parents’ home, where he lived. He argues that the troopers did not receive his parents’ informed consent for the warrantless search. Although the troopers conducted the search only after Torrance’s father had signed a form permitting them to search his home and seize any material relevant to their investigation, they did not clearly explain the form to the father, and stated explicitly that they were searching only for Torrance himself. The evidence they seized is therefore inadmissible.
Version 3:
John Torrance attempts to suppress evidence seized from a drawer in his bedroom by the state troopers who searched his parents’ home, where he lived. Because the troopers did not receive his parents’ informed consent for the warrantless search, the evidence they seized is inadmissible.
The first implies that the form’s specific language is important, as are the details of the troopers’ initial conversation with the father. The second offers a broad focus—the troopers did not receive informed consent—that then narrows to a more specific focus on what they said to the father, but not on the details of the form’s language. The third offers the broadest possible focus: Was there informed consent? As a result, it sends us out to look for any indicia of informed consent, not just to examine what happened when the form was read and signed. Which version works best? The choice depends on a substantive decision about what lies at the core of the informed-consent issue.
One final word of warning: The more specific the focus, the longer and denser the context will be. As a result, you must consider whether your readers will be put off because they have to work harder at the beginning. If you think they will be, you could create a two-step focus: Start with a shorter, relatively general focus and then, once readers have been drawn in, add a couple of sentences that offer more specifics. In the second version above, for example, the sentence about what the troopers said to the father could appear a little later, as a prelude to the facts.

APPLYING
PRINCIPLE 1B: Make the structure explicit.

No matter how logical your writing, readers will have trouble navigating it if they cannot grasp its structure from the start, and at each step along the way. Your job as a lawyer is to provide the logic. Your job as a writer is to make the logic evident at a glance. The traditional metaphor here is that of a "roadmap," and note how apt it is: Your document is, to a reader, foreign territory—they have never been there before. If they are to cross the border confidently and comfortably, they need an overview of what lies ahead.
In the realm of organization, this principle gives rise to four more specific techniques.

Technique 1.3:
Before multi-part structures, create maps that are as clear as you can make them.

There are two basic types of maps: tables of contents, and maps imbedded in the text, in a paragraph or sentence that lays out the structure of what will follow.
Tables of contents:
If your document allows a table of contents, it is a mistake to regard it as only a list of page references. For those readers who look to a table of contents for a first glimpse of the document’s substance, the table should outline a structure that is easy for both the mind and the eye to grasp. If it fails to do this, you have missed an early and easy opportunity to imprint the structure on the reader’s mind.
Here is an example of a table of contents that fails as a map, despite getting the page numbers right. It sins against clarity in two ways. First, in the fact section, it misses the opportunity to outline the narrative by using some subheadings. Second, in the argument section, it uses subheadings that are so long and dense—a typical mistake in argument sections—that few readers will persist to the end. The next example, on the following page, works much better as a map.











In the second example, the subheadings within the Statement of Facts clearly outline the story, and the Argument subheadings are crisp and readable. They are even more readable because this example breaks free of the misguided convention that turns sub-headings into impenetrable thickets of capitalized words. If no rule in a particular court forces you to capitalize all the words in a heading, avoid inflicting that pain on your readers: They will bless you.
Maps in the text:
Whether or not you create a table of contents, in a document of any length you will also need to create maps in the text, not only at the beginning but wherever you begin a passage that has a multi-part structure.
The more complex, unfamiliar, or controversial your analysis, the more important these maps become. To return to our central metaphor, the more your material is like western Colorado, the harder you have to work to make it feel like Kansas. But you should not be embarrassed to use maps even for a simple two- or three-part structure. In these situations, the maps may feel simple-minded to you as you write them, because you already understand the structure. But your readers will have no such qualms, because the territory ahead is a mystery to them. The following box contains three maps, beginning with a short, simple one and ending with a long, complex one.




Example 1:


This case raises two hearsay issues, one relating to the business records exception and one relating to out-of-court admissions. We will consider each in turn.
Example 2:


The Division’s claim raises three issues. First, was an overpayment made to Mr. Smith? Second, if so, does W.C.S.A 44:10-4(a), and the case law interpreting it, authorize a lien to recover the money from him? Third, if that statute is not available, may the Division nevertheless rely on regulatory authority under W.C. Reg. 44.10.(4), which does authorize a lien?
Is this a good or bad example of mapping? It’s actually quite bad, for the structure of the analysis does not turn out, as promised, to be 1-2-3, but instead 1-2a-2b. If readers spot this mis-mapping, they are likely to conclude that the writer’s thinking, not only the writing, is unclear. In this case, the hasty reach for a numerical map turns out to be a mistake. Here is a better approach, written as if for a judicial opinion:
The Division’s claim requires us first to determine whether it overpaid Mr. Smith. If not, the case is resolved in his favor. If so, however, two issues arise: Does W.C.S.A. 44:10-4(a), and the case law interpreting it, authorize a lien to recover the money? If that statute is not available, may the Division nevertheless rely on regulatory authority under W.C. Reg. 44.10.(4), which does authorize a lien?
Example 3:


The following example came from a difficult advocacy situation. The writer must argue that adverse decisions by a trial judge and jury were based on their misunderstanding of the case. But this motion is being presented to that same trial judge. The writer must therefore avoid making an argument that seems insulting. This will require emphasizing the complexity of the issues, but also making that complexity very clear. This is a classic "Colorado-to Kansas" effort.
By this motion, Smith seeks dismissal of the only claim in Jones’ complaint that survived the jury’s verdict. The complaint recited six causes of action. One, breach of contract, was dismissed by Jones prior to trial. Another, tortious interference with business relations, was dismissed by this Court at the close of Jones’ case. Of the four claims that went to the jury, the jury found in Smith’s favor on three: fraud and breach of express and implied warranties of title. The only claim on which a verdict was returned in Jones’ favor was breach of the implied warranty of merchantability.
In this memorandum, we shall demonstrate that judgment should be entered for Smith on this claim as well. Four reasons compel this conclusion.
First, although the jury found that the warranty of merchantability had been breached, Jones introduced no evidence on the subject of whether "The Orchard" would be deemed marketable under the standards of the international art market. The jury received no guidance as to the standards of merchantability for Old Master paintings, and its verdict was thus based on sheer speculation.
Second, the alleged breach of warranty occurred with respect to goods that were never sold to Jones. Jones was therefore left to argue that Smith had anticipatorily repudiated its contract within the meaning of Section 2-609 of the Uniform Commercial Code. But before there can be a finding of anticipatory repudiation, a party must make a written demand for adequate assurance of due performance. Jones made no such written demand.
Third, there is a fundamental inconsistency between the jury’s findings that the warranties of title were not breached and that the warranty of merchantability nevertheless was. Jones alleged no defects in "The Orchard" other than a defect in title.
He claimed that the painting was unmerchantable because title was defective, and for no other reason. The jury found no defect in title and thus removed the only basis for finding a breach of warranty of merchantability. Jones has, in effect, proceeded on the theory that a breach of warranty of merchantability is a "lesser included offense" of a breach of warranty of title. No case decided under the Uniform Commercial Code supports that theory.
Fourth, even if there was a breach of the warranty of merchantability, that breach was not a proximate cause of any injury to Jones. It is undisputed that Gekkoso, Jones’ client, knew that Romania had tried to seize the painting in Spain in 1982. Knowing this, it was nevertheless willing to enter into a contract with Jones to purchase the painting. If Jones’ view of the evidence is accepted, Gekkoso ultimately canceled because it believed that Jones had lied about this incident. Under this view, Jones’ deception, and not any breach of warranty, caused him injury.




Large-scale mapping
Even when writers provide something map-like at a document’s start, they often draw it so delicately that the reader is likely to miss the point. The start is no place to be tentative about mapping. In a good map, each piece stands out clearly and strongly, so it sticks in the reader’s mind:
Before:
In support of their demand for a jury trial of the alter ego issue, the Smith plaintiffs rely heavily on the exception described by Siegel’s CPLR Practice Commentaries. Their reliance is arguably misplaced, however, because Siegel does not specifically address whether a plaintiff has a right to a jury trial when the jurisdictional motion is based on an equitable defense (such as the lack of an alter ego relationship between companies) that CPLR § 4101 requires to be tried to a court on the merits. Even though no New York court has addressed explicitly the right to a jury trial on an equitable defense raised in a jurisdictional motion to dismiss, a careful reading of New York case law, Siegel’s Practice Commentary 3211:48, and applicable statutes indicates that the equitable alter ego issues raised in our jurisdictional motion to dismiss should be decided by the court, not a jury.
The revision makes two changes. First, it creates a list, the most unmistakable, easiest-to-remember form of map. Second, it fleshes out each element of the list so that it becomes a substantive point, not just a gesture towards a topic. (In doing so, it draws on information the memo provided before this paragraph.)
After:
In support of their demand for a jury trial of the alter ego issue, the Smith plaintiffs rely heavily on the exception described by Siegel’s CPLR Practice Commentaries. Their reliance is misplaced, however, for four reasons. First, although the Cerrato majority supports the plaintiffs’ interpretation of Siegel’s commentary, the commentary itself does not specifically address whether a plaintiff has a right to a jury trial when the jurisdictional motion is based on an equitable defense (such as the lack of an alter ego relationship between companies) that CPLR § 101 requires to be tried to a court on the merits. Second, a later court agrees with the Cerrato dissent that Siegel’s exception should apply only when the issue raised in the motion—not the case as a whole—would be triable to a jury by right on the merits. Third, many New York courts have recognized that jurisdiction is to be decided by the court even when alter ego issues are involved. Fourth, the plain language of the applicable statutes also supports that conclusion.
or:
In support of their demand for a jury trial of the alter ego issue, the Smith plaintiffs rely heavily on the exception described by Siegel’s CPLR Practice Commentaries. Their reliance is misplaced, however, for four reasons.
1. Although the Cerrato majority supports the plaintiffs’ interpretation of Siegel’s commentary, the commentary itself does not specifically address whether a plaintiff has a right to a jury trial when the jurisdictional motion is based on an equitable defense (such as the lack of an alter ego relationship between companies) that CPLR § 4101 requires to be tried to a court on the merits.
2. A later court agrees with the Cerrato dissent that Siegel’s exception should apply only when the issue raised in the motion—not the case as a whole—would be triable to a jury by right on the merits.
3. Many New York courts have recognized that jurisdiction is to be decided by the court even when alter ego issues are involved.
4. The plain language of the applicable statutes also supports that conclusion.
If drawing an indistinct map is one common failing, the greater danger is shirking the task altogether when it requires hard work. Although legal writers are better trained than most in constructing logical clarity out of chaos, young lawyers in particular are sometimes overwhelmed by the interconnectedness of things. Each issue is pertinent to three others; each point needs to be supported by reference to four others; nothing stands alone. Precisely because a good legal mind is so quick to see connections, it sometimes has trouble imposing a stable, relatively simple order on its writing.
In this process, "impose" is the crucial word. The boxes on the following pages provide two examples in which writers failed to perform this act of will. As the revisions demonstrate, your goal should always be to build as simple a structure as possible to support the complexity of the analysis.




Imposing Order
Example 1 comes from a memorandum of law in support of a motion to dismiss. Although the draft reflects an expert grasp of the case, it makes a classic mistake: entangling readers in the case’s intricacies without providing a clear structure to organize all that complexity. The revision creates a firm, explicit structure—and thus leaves readers much more hopeful that the writer can guide them through the case safely and efficiently. The result is not just a clearer document, but a more persuasive one. Instead of trying to win by a flurry of counter-punches, it starts by capturing the other side’s arguments in an analytical framework of its own choosing.
The "before" in Example 2 will subject us to a stream of consciousness—an intelligent, legally expert stream, but a stream nevertheless. The clearest signs of organizational trouble appear at the beginning of the third and fourth paragraphs: "moreover" and "at any rate." By the time readers reach the latter, it feels like the writer’s cry of organizational despair: "I don’t really know how all this fits together, but take it on faith that it does, somehow." In the revision, a clear, explicit structure emerges.
The revision also provides a much better overview of what the case is all about, before getting into the details. If the judge were already immersed in the case, that context would not be necessary; but in this brief, for a judge new to the case, it was a major improvement.





Example 1: Before


Summary of Argument
In order to prevail, plaintiffs must allege acts by Worldwide which are violations of the securities laws. It is insufficient for plaintiffs to assert that they would have managed Worldwide’s investment in Roberts Corp. differently. Management decisions are not reviewable through a securities action. Plaintiffs’ latest complaint fails again to make any specific allegations that Worldwide or its directors had knowledge regarding the safety of the Implants which they failed to disclose to the public in violation of the securities laws. This complaint, like the many which preceded it, fails to make any reference to any statement made by Worldwide or its directors in the relevant time period, January 14, 1989, through January 13, 1992 (the "Class Period"), regarding the Implants. Instead, this collage of newspaper clippings and wire service reports traces eight years of public debate regarding the safety of Implants, culminating in the January 13, 1992, moratorium. Conveniently, the complaint omits the rescission of this moratorium as well as the backlash by the scientific, medical and business community against the FDA’s hasty, ill-considered acts.
The absence of any evidence of actions by Worldwide that could constitute a violation of federal securities laws or common law fraud is demonstrated by the fact that plaintiffs can allege no specific examples of any fraudulent statements or omissions made by Worldwide or the individual Worldwide defendants. Plaintiffs are instead reduced to resurrecting a thoroughly discredited theory of recovery: that Worldwide failed to set adequate reserves for Roberts Corp.’s losses as a result of products liability suits brought by recipients of the Implants. Even this theory, which is no more than a purported breach of fiduciary duty, is unsupported by facts. Plaintiffs fail to show how Worldwide could have been aware of the lawsuits against Roberts Corp. which have followed the FDA’s moratorium or why Worldwide’s apparent disagreement with plaintiffs regarding the size of Roberts Corp.’s litigation loss reserves is actionable under the securities laws.
After:
Summary of Argument
Despite the length of the complaint, the essence of plaintiffs’ legal theories is presented in a few paragraphs of their first claim for relief. (¶¶ 100–104). They assert two distinct theories of liability against the Worldwide defendants, both of which fail as a matter of law.
First, plaintiffs allege that Worldwide itself failed to disclose material non-public information about the safety of breast implants. (¶¶ 100–102). Because the only "statements" ascribed to Worldwide are its annual reports and Form 10-Ks (which make no mention of implants), plaintiffs claim merely that Worldwide failed to disclose or account for a loss contingency (¶¶ 100, 102(a)). As we argue below, this claim lacks specificity (Point I), fails to plead scienter (Point I), and is the type of mismanagement allegation that the Second Circuit has routinely deemed insufficient (Point II).
Second, plaintiffs allege that Worldwide, by virtue of its "control" over Roberts Corp., disseminated false information in Roberts Corp.’s public filings (¶¶ 103–104). This theory also fails because the complaint does not plead facts sufficient to demonstrate Worldwide’s control over Roberts Corp., or to establish that Roberts Corp. is Worldwide’s "alter ego." (Point III).
Counts Two and Three, which allege "control person" and aiding and abetting liability respectively, derive from the first Count and cannot survive its dismissal. (Points IV and V). The final count alleges common law fraud and is insufficient as a matter of New York law. (Point VI).





Example 2: Before


Preliminary Statement
The instant appeal by Plaintiff-Appellant Big Bank, N.V. ("Big Bank") relates to an Order issued by Hon. James Rogers, dated January 30, 1991 (the "Order"), pursuant to which Justice Rogers granted, in part, the motion by Defendant-Respondent Minicorp ("Minicorp") which sought to invalidate Big’s assertion of the attorney-client privilege with respect to certain documents and as to testimony concerning communications between Big and its attorneys.
As demonstrated below, however, the applicable legal principles do not support the decision of the lower Court, and instead fully support Big’s assertion of the attorney-client privilege. The burden on a party seeking to invalidate the attorney-client privilege is extremely high, and Minicorp has simply not made the requisite showing for the abrogation of Big’s attorney-client privilege. Specifically, Minicorp, not Big, has placed the issue of Big’s reliance on counsel’s advice in issue in this case. As such, and in accordance with the cases discussed in Point B (e.g., Chase Manhattan Bank, N.A. v. Drysdale Securities Corp., 587 F. Supp. 57 (S.D.N.Y. 1984)), there has been no waiver of the attorney-client privilege by Big, and Minicorp’s attempted wholesale invalidation of Big’s attorney-client privilege should be rejected.
Moreover, Big’s indication that it relied on counsel’s advice demonstrates only that Big’s counsel (in addition to Big itself) did have communications with Minicorp employees. As the court below noted (R. 16), Big has previously agreed that Minicorp is perfectly free to inquire as to these non-protected communications, and Minicorp has already had the opportunity to question Big’s attorneys as to their contacts with Minicorp’s employees. Minicorp should not, however, be permitted to invalidate Big’s attorney-client privilege in its zeal to determine what its employees may or may not have told Big’s representatives.
At any rate, Minicorp has itself repeatedly taken the position that only its own actions could create Mr. Smith’s apparent authority. As such, any communications between Big and its attorneys are, according to Minicorp itself, irrelevant to the fundamental issue in this case. Therefore, there is no justification for Minicorp’s attempted abrogation of Big’s attorney-client privilege.
Accordingly, the decision of the Court below, to the extent that it compelled Big to produce documents as to which it had claimed the attorney-client privilege and further required Big’s representatives to provide testimony concerning communications between Big and its attorneys, should be reversed.
After:
Preliminary Statement
Plaintiff-Appellant Big Bank, N.V. appeals from an Order issued by Hon. Richard Rogers that granted, in part, a motion by Defendant-Respondent Minicorp Securities Corporation to remove the attorney-client privilege from certain documents and from testimony concerning communications between Big and its attorneys.
In the underlying action, Big seeks to recover approximately $6,000,000 in loans to Minicorp. To induce Big to make the loans, an employee of Minicorp executed a letter representing that Minicorp would maintain certain collateral. Minicorp does not dispute that the representation was fraudulent. It does claim, however, that the employee did not have apparent authority to make the representation. In its motion, it asked for a wholesale abrogation of the attorney-client privilege between Big and its attorneys on two bases: that Big’s attorneys had communicated with Minicorp’s employees during the course of arranging the loan, and that Big had subsequently relied on counsel’s advice in making the loan.
The burden on a party seeking to invalidate the attorney-client privilege is extremely high [What is the burden?]. For three reasons, Minicorp has failed to meet this burden.
First, Minicorp has itself repeatedly taken the position that only its own actions could create the employee’s apparent authority. As a result, any communications between Big and its attorneys are, according to Minicorp itself, irrelevant to the fundamental issue in this case.
Second, Minicorp itself—not Big—placed the question of Big’s reliance on counsel’s advice in issue in this case. Big cannot, therefore, be held to have waived the privilege.
Third, Big has agreed that Minicorp is free to inquire about communications between Big’s attorneys and Minicorp’s employees, and Minicorp has already questioned the attorneys about these contacts. Minicorp does not need to attack the attorney-client privilege between Big and its attorneys to investigate the attorneys’ communications with Minicorp.
Accordingly, the decision of the Court below should be reversed to the extent that it (1) compelled Big to produce documents as to which it claims attorney-client privilege and (2) required Big’s representatives to provide testimony about communications between Big and its attorneys.




Keeping it simple means two things:
1. Keeping the number of points in the map to a minimum. Once you go beyond four, you stretch most readers’ patience. What can you do, then, when you have no choice but to deal with a long list of topics? The answer, usually, is to combine some of them into broader categories by imposing a second-level, more abstract organization on the underlying, more specific one. Here is an example from a brief that dealt with a bewildering list of specific issues. For his own sanity as well as his readers’, the writer grouped the issues into a more manageable set of five categories:
The issues raised on this appeal fall into five categories:
1. issues relating to whether the Debtors and the Brown family have standing to appeal;
2. issues arising out of the disqualification of Judge John B. Smith as a result of his financial interest in J.P. Morgan & Company;
3. issues relating to substantive consolidation, which are raised only by the Debtors;
4. issues relating to the classification system of the Committees’ Plan, which are raised only by the Brown family; and
5. issues raised by the doctrine of mootness.
As he turned to each set of issues, he then created a map of the specific issues in the set.
2. Designing the map not only so it is accurate in some abstract sense, but also so it prepares the reader for what follows. At times, when you have a clear three- or four-part structure, you may not want to draw a map that simply lists the three or four topics. As the reader moves forward, do you want all of the topics planted with equal force in his mind? Or are some more important, at least to his ability to grasp what follows? Here, for example, is a three-topic map that de-emphasizes the third topic, for reasons that should be self-evident:
This memorandum reports two legislative developments the outcome of which is still in doubt: a potential change in the treatment of the European Community under subpart F of the U.S. tax code, and a potential tax increase on short-term capital gains. In both cases, clients who would like their views heard in Congress should act as soon as possible. The memorandum also reports on the proposed increase in the public debt limit, which will affect tax legislation later this year.
Here is another, more complicated example, this time from a judicial opinion. The judge had to deal with four issues, each cleanly defined. In this situation, most writers would have constructed a simple, four-part map:
On appeal, Moritz contends his conviction of unlawful possession of cannabis should be reversed because (1) the evidence was insufficient for the jury to find him guilty beyond a reasonable doubt of possession of cannabis with intent to deliver, (2) the unannounced entry by the officers executing the search warrant was not constitutionally reasonable, (3) hearsay testimony was improperly admitted at trial, and (4) expert testimony was improperly admitted at trial.
But the judge thought like a writer—or, more precisely, like a reader—about how to make the map more useful. After the map, he realized, the reader will plunge into paragraphs of detail to which only the first two issues are relevant. To create a context that helps the reader, therefore, his map should separate those issues from the ones that come into play only later. It should also reverse the first two issues, so they appear in the same sequence as the facts that will be relevant to them.
On appeal, Moritz contends his conviction of unlawful possession of cannabis should be reversed because (1) the unannounced entry by the officers executing the search warrant was not constitutionally reasonable, and (2) the evidence was insufficient for the jury to find him guilty beyond a reasonable doubt of possession of cannabis with intent to deliver. He also contends that hearsay testimony and expert testimony were improperly admitted at trial.
The cannabis was discovered during a search by two agents of the Cumberland Metropolitan Enforcement Group (MEG) and two Cumberland County sheriff’s deputies executing a search warrant. A third agent arrived after the search began. The record shows the residence was described as a "basement house." The above-ground portion consisted only of a bedroom, a foyer closet, and a hallway. The basement level contained a kitchen, a living room, and a bathroom.
MEG Agent Dan Brotz testified that after knocking on the door of the residence, he saw Moritz’s roommate, Brian Tipton, come to the door and then retreat about six feet. Brotz testified that he waited approximately 45 seconds to a minute before striking the door open with a sledgehammer. Brotz was not asked whether the police identified themselves as police officers prior to the forced entry. Brotz was dressed in civilian clothes. However, he was wearing a black "raid" jacket with "police" clearly printed on the front and back. Brotz also had his revolver drawn. The other MEG agent present also wore civilian clothes and a "raid" jacket just like Brotz’s. The two sheriff’s deputies were wearing sheriff’s uniforms.
Upon entering, Brotz found Tipton standing in the doorway of the upstairs bedroom, approximately six feet from the front door. . . .
Mapping throughout
As with containers, maps should appear not just at the start of a document or section, but throughout. And they are most often missing in the interior, because most writers forget to add them once they are in the flow of their prose. In the example below, the map was left out of the first draft:
The BCCI Liquidators’ task has been a daunting one. The former management of BCCI—all of whom were displaced by the regulatory actions of July 1991—left a morass caused by mismanagement, self-dealing and fraud, and a shortfall between realizable assets and liabilities of several billion dollars. That shortfall will come from the pockets of depositors and other creditors, all of whom are truly "victims" of BCCI. The mission of the BCCI Liquidators, in essence, has been to maximize the funds available for ultimate distribution to these victims. Included in the funds potentially available to diminish this inevitable shortfall were an estimated $550 million in accounts, loan portfolios and other assets of BCCI in the United States as of the time of the collapse.
[MAP] The BCCI Liquidators have pursued their goal by two means: (1) initiating proceedings under Section 304 of the Bankruptcy Code that would enable the entire BCCI estate to be administered in a foreign proceeding for the benefit of creditors worldwide; and (2) reaching an agreement with the United States that would prevent the forfeiture of all BCCI assets in this country.
1. The Section 304 Proceedings
On August 1, 1991, in the United States Bankruptcy Court for the Southern District of New York, the BCCI Liquidators filed petitions pursuant to Section 304 of the Bankruptcy Code. Section 304 is an unusual provision because its use does . . .
At the "micro" level of a document, maps tend to be missing even more often. Here is an example of the damage that can result (focus on the sentences in italics):
Before:
The amendment thus explains the circumstances under which a lender who has acquired something more than its initial security interest in a property will be categorized as an "owner or operator" for environmental liability purposes. This is achieved by setting out the requirements that must be met before liability will be imposed.
First, the lender in this position must take actual "possession" of the vessel or facility. This requirement is open to interpretation, as the term "possession" is not defined. Under one reading, "possession" calls for something more than the lender taking simple title or acquiring one of the additional interests set out above. It also calls for . . . .
The italicized sentences leave unanswered a basic organizational question: "How many requirements, and how many interpretations, are we facing here? Just how torturous is this all going to be?" Here is the revision:
After:
The amendment thus explains the circumstances under which a lender who has acquired something more than its initial security interest in a property will be categorized as an "owner or operator" for environmental liability purposes. Before liability will be imposed, two requirements must be met: the lender must take actual possession of the property and must exercise actual control over it.
First, the lender must take actual "possession" of the vessel or facility. Because the amendment does not define the term "possession," this requirement is open to two possible interpretations.
Under the first and more likely reading, "possession" calls for something more than the lender taking simple title or acquiring one of the additional interests set out above. It also calls for . . .
Here is another example, in which drawing the map takes more effort. It was missing entirely in the first draft. To create it, the writer had to do more than unpack a word like "several." He had to step back, look at his whole analysis, and draw its strands together into a concise summary.
Section 16(B) Liability: The ABC Group is also exposed to Section 16(B) liability risk. Because the Group will buy 100,000 shares of Megabucks from XYZ, amounting to 15 percent of Megabucks’s shares, it may be held liable as a person holding more than 10 percent of the corporation.
The Section 16(B) question revolves around whether there has been a purchase and a matching sale (or vice versa). While it is clear that the ABC Group will purchase Megabucks shares, it is unclear whether a matching sale will occur at the time those shares are exchanged for Imperial shares after the merger.
[MAP] As the discussion below will explain, the stock exchange will not be a sale if . . . or if . . . If neither of those conditions is met, however, then the exchange will be a sale. Nevertheless, ABC can still avoid 16(B) liability if . . .

Technique 1.4:
Use the document’s layout to make the structure visible.


As several of the examples in this chapter demonstrate, if your structure is visible at a glance, your readers will find your writing less intimidating and easier to navigate. Creating this visibility usually requires subheadings, numbers, or both. On a smaller scale, it may also require you to break your prose into paragraphs that match the sections of your map. Because this technique merges with those in chapter 5, we will delay further examples until then.
But we should be especially clear about one point underlying this emphasis on self-evident structure. While simple, visible structure makes your prose easier to read, it does much more. It announces to the reader in the strongest possible tones that you are in confident control of your analysis and, by extension, that your reader can have confidence in you. You know exactly where you are going and why, and you declare this to the reader as obviously as possible. Visible structure therefore supplies more than clarity; it supplies power.

Technique 1.5:
After you draw the map, follow up with roadsigns.


As useful as maps are, they are not enough to make us comfortable in a strange city. We also want roadsigns along the way that match the map. Readers need the same comfort. Each time the road takes a turn, they want a roadsign that links back to the initial map. Most of the time, these signs can be short and simple. If the map was basically a list, the signs need be no more than "first," "second," or perhaps just the numerals themselves. Sometimes, when readers need breathing space in a long document, they may appreciate the more elaborate "We now turn to . . ." Subheadings can do the same work, with the advantage of standing out more clearly at a glance. For example, here is a final revision of an example you just saw. This time, we give you a longer chunk of it:
After:
The amendment thus explains the circumstances under which a lender who has acquired something more than its initial security interest in a property will be categorized as an "owner or operator" for environmental liability purposes. Before liability will be imposed, two requirements must be met: the lender must (1) take actual possession of the property and (2) exercise actual control over it.
1. Actual possession. First, the lender must take actual "possession" of the vessel or facility. Because the amendment does not define the term "possession," this requirement is open to two possible interpretations:
Under the first and more likely reading, "possession" calls for something more than the lender taking simple title or acquiring one of the additional interests set out above. . . . [Two paragraphs omitted.]
2. Actual control. The second prong of the amendment’s two-part test for liability is whether the lender exercises "actual . . .

Technique 1.6:
Make maps and roadsigns congruent with each other and the terrain they describe.


If you set out consciously to draw a map, the chances are you will make it accurate. But maps tend to go astray in three situations: when you do not realize you are drawing one; when you are so far away from the map that you forget what it said; and when your map comes up against another structure that overrides it.
Inadvertent maps. In complex documents, readers will search desperately for clues about the unfamiliar terrain ahead. Any summary that looks like a map—particularly a list—will be taken as an outline of what lies ahead, whether or not you meant it to be. If you inadvertently create a misleading map, they will be annoyed. Even worse, they may suspect you are not in control of your material, and therefore question your credibility. For example:
Generally, a court will not second guess a decision made by the directors of a corporation when it can be shown that they acted in an informed manner, in good faith, and in the honest belief that the action taken was in the best interest of the corporation. As will be discussed below, we think that you can show that you have complied with these requirements.
[Now we give you only the sub-headings from the rest of the passage.]
1. Good Faith . . .
2. Disinterestedness . . .
3. Due Care . . .
Most readers will instinctively assume that the first sentence provides a three-part map—"informed manner," "good faith," and "honest belief . . . best interest." Two things then go wrong. The map does not match the actual sequence of topics. And in two of the three subheadings, the language is so different from the map’s that we have to translate to see where we are. All this confusion came about not because the writer was incompetent, but for reasons that afflict most drafts. In the throes of composition, a writer often fails to notice that he has created a map, and then fails to notice that he has changed his organization as it unfolds.
Distant roadsigns. Even when writers consciously make a map and try to stick to it, their memory can fail them. The result, as we saw in the previous example, is that the language in the roadsigns differs from the map’s language. Another example: When one of us first revised the passage about the meaning of "owner or operator," he wrote the second subheading to read "managerial control" instead of "actual control," the words he used in the map. He had no excuse but failing memory.
Occasionally, we see a writer going out of his way to create variety in the wording of his roadsigns, usually because he was taught by a creative-writing type that repetition is boring. This is terrible advice. To see why, think about the context our "map" and "roadsign" metaphors suggest: driving down a highway. If you are driving down the interstate from Boston to Philadelphia, usually a miserable experience from the start, you are comforted to see signs that say "Philadelphia—100 miles," "Philadelphia—50 miles," and so forth. The signs might be more entertaining if they said "Philadelphia—100 miles," "City of Brotherly Love—50 miles," "Home of the Liberty Bell—20 miles." But, if the road is new to you and you are worried about the route, clarity, not entertainment, is what you crave.
Conflicting structures. This problem arises most often on the large scale: A writer provides a clear map for a long document, but then gives one of the document’s sections a structure that conflicts with the map. Because the problem usually results from a "default" organization, a topic discussed in the next chapter, we will save the examples for then.




Building Containers Everywhere: An Example
The original version of the brief you are about to read contains some excellent lawyering: It marshals all the right authorities into the substance of a logical argument. But it reads much more like an archaic "Statement of Law and Facts" than a modern, fully formed brief, primarily because it lacks the contextual, introductory information—the "meta-information"—before each chunk of raw material. The revision adds that information in the form of "containers" or mini-introductions at several places throughout the brief (and in sub-headings).
The revision also tackles two other problems.
First, the brief’s basic, three-part structure does not match its underlying logic. The brief relies on two types of authority—the Speedy Trial Act and case law. Logically, therefore, the brief should be divided into two main parts. In the original, however, it is divided into three—two dealing with the Act, one with the case law. The revision has two main sections, one for each type of authority, with the second again divided into cases from other circuits and from this one.
Different substantive decisions about the analysis could lead to different structures. For example, the relevant authority from the controlling circuit is merely dicta. Does it deserve a subsection of its own, thus suggesting that it has equal weight with precedent from other circuits? Or, for another example, the discussion of the Act’s language employs legislative history to help interpret one prong of the Act’s three-part test. That legislative history stands strongly for the proposition that dismissal without prejudice can undermine the Act’s effectiveness. Does the history therefore deserve a subsection of its own? These decisions require one to think first like a lawyer, not a writer—but, again and again, focusing as a writer on a document’s structure will force you to think more clearly as a lawyer about its substance.
Second, the brief lacks an introduction to create a context and a theme for the case: What should the reader be looking for, and why is justice on the defendant’s side? The revision provides this focus, as well as an introductory map.















Chapter 4

Applying Principle 2: The Dangers of Default Organizations


This is not a book about logic or the many forms of legal reasoning. So far, it has focused on how to communicate an analysis that is already rationally organized. But a disconcerting amount of legal writing suffers from a problem on the border between thinking and communication. Although this kind of writing embodies a logical analysis at some deep level, its "surface" organization blurs or even distorts the underlying reasoning. It thus violates our next principle:

PRINCIPLE 2
Readers absorb information best
if its form (its structure and sequence) mirrors its substance(the logic of an analysis, the plot of a story, the theme of an argument).


When this principle was introduced, it had three corollaries. This chapter draws on only the first two, and primarily the first; the third comes into play in chapters 8 and 9.
A. When you organize a series of propositions or facts, make their sequence follow your underlying logic, plot, or theme.
B. When you organize a series of sections or "chunks" of information, make their hierarchy match the relative importance of their contents.
C. When your organize a sequence of information, put the most important information where readers naturally pay the most attention.
As chapter 2 said, this principle, as obvious as it seems, is often violated even by lawyers who are sophisticated thinkers and good writers. They tend to get into trouble not when their raw material is a mess. In that situation, law students quickly learn they must impose some kind of order. Instead, problems arise when the raw material already has a plausible organization. In this situation, writers are tempted to let that ready-made organization govern their writing, whether or not it accurately reflects the actual structure of their analysis. It is, after all, an organization, and probably one that other lawyers will find too familiar to be objectionable.
These ready-to-go organizations are the equivalent of the "default" settings in computer software: the path the program will take if it is not told to do something else. It is the easiest, most automatic option. For all of us who have been subjected to professional educations, "default" organizations abound. We could not operate without them, because they are our first line of defense against the chaos of facts, ideas, and arguments thrown at us every day.
For writers, at that uncomfortable moment when they confront blank paper or a blank computer screen, some default organizations are powerfully seductive. This chapter focuses on the most dangerous ones, first in legal analyses and then in facts.
Defaults in Legal Analyses
In this realm, four default organizations cause the most trouble:
1. "follow my footsteps,"
2. "follow their footsteps,"
3. chronologies, and
4. lists.
They are not always the wrong organization, as we will see. But they are used far too often.
1. The Default: "Follow My Footsteps"
The Cure:

Technique 2.1:
Organize your analysis around your conclusion, not the history of your research or thinking.


Law school teaches a variety of methods for conducting research and thinking through an analysis. As a result, your path through a research-and-analysis assignment is likely to be relatively efficient and rational. With a little cleaning up, in fact, it could often be made to look entirely reasonable, a fine example of how one "thinks like a lawyer" when confronted with a tough issue. When it comes time to write about the analysis, why not ask your readers to follow your footsteps down that same path?
The problem is that this path may not follow the straight line of the analysis at which you finally arrived, because that analysis may not have stood fully formed before you when you began to think. Perhaps it emerged piecemeal, and only after you encountered some red herrings and dead ends. Your thinking, as expert as it was, did not have the neatness of a geometrical proof. It was an exploration. And the analysis that emerged at its end has a structure different from the path you followed to get there.
As a writer, you now have a choice. Do you organize your writing as a history of your thinking? Or do you step back, focus on the analysis your thinking finally uncovered, and organize your writing around it? By and large (the exceptions we will discuss later), you should make the second choice.
Here are two examples of this default.
In the first, taken from a judicial opinion, we seem to be looking over the shoulder of a congenial, if slightly condescending, elder who is doing us the favor of showing us how to think through this issue. If we like the role of deferential student, the result may be fine. If we are less patient, we are likely to be a little frustrated.



The judge who wrote this opinion stepped so carefully through the analysis for a good reason: He wanted to show the trial judge how to approach the case the second time around. But he confused step-by-step with "follow my exact footsteps," with annoying results. To cure that problem without sacrificing the thoroughness of his analysis, the simplest cure would be to begin the overall analysis, as well as each of its sub-parts, with at least a glimpse of what lay at the road’s end:
The question for our determination is whether there are any otherwise existing First Amendment rights. Because the First Amendment does not require the government to permit unfettered access to its property, the answer will depend on whether the graduation ceremony at Downingtown Senior High School qualifies as a public forum. Although some evidence in the record suggests that it may qualify as a "designated" public forum—that is, a forum that is usually non-public but has been deliberately opened to the public for a specific occasion or purpose—the present record is insufficient to decide that question. Consequently, this case is remanded for development of the relevant facts—in particular, those relating to the two factors that determine whether a designated public forum was created: the school’s intent and the extent of the use granted the public.
To assess whether a government entity must permit speech or expressive activity on its property, the Supreme Court has adopted a framework that sets forth three types of forums that a government may establish: quintessential public forums, designated public forums, and non-public forums. Perry Forum Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37 (1983). Our question is whether the graduation ceremony falls into the second or third category.
. . . .
In this inquiry, we are guided by several prior cases that considered whether a given facility owned and operated by a public school constitutes a designated public forum. These cases have established the following more specific criteria for making that determination: . . .
Is the "follow-my-footsteps" default always wrong? Not at all. If you are setting out to show someone how to think like a lawyer in a particular situation, not to report a conclusion, then this organization suits the purpose. Or, perhaps, your conclusion is so controversial that you are better off approaching it indirectly. But these situations are rarer than most writers think.
The second example is drawn from a brief. Despite its length and complexity, the difference between the original and revision is worth a careful look. The contrast is clear enough not to need much commentary. From the judge’s perspective, the most annoying result of the default organization is that the appropriate standard of review—to his mind, the initial question—is discussed only several pages into the analysis.




Example 2: Before


ARGUMENT
1. The District Court Erred When It Dismissed Mason’s Retaliation Claim as Frivolous Pursuant to 42 U.S.C. § 1997e(c)(1)
A. A claim may not be dismissed as factually frivolous under § 1997e(c)(1) unless it is "fanciful, fantastic, delusional, irrational, or wholly incredible."
Section 1997e(c)(1), which was enacted as part of the Prison Litigation Reform Act ("PLRA"), provides that:
[A] court shall on its own motion or on the motion of a party dismiss any action brought with respect to prison conditions under . . . [42 U.S.C. § 1983], or any other Federal law, by a prisoner confined in any jail, prison, or other correctional facility if the court is satisfied that the action is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks monetary relief from a defendant who is immune from such relief.
The district court dismissed Mason’s complaint as "frivolous or malicious." App. A7.
This Court has not yet addressed the standard governing dismissals for frivolousness under § 1997e(c)(1). However, other federal courts, while not expressly considering the issue, have assumed that the same standard governs dismissals under § 1997e(c)(1) and analogous dismissals under 28 U.S.C. §§ 1915(e)(2) and 1915A(b). See Dunham-Bey v. Holden, 198 F.3d 244, 1999 WL 1023730 (6th Cir. Nov. 5, 1999) (unpublished) (applying single standard to dismissal pursuant to §§ 1915(e)(2), 1915A(b)(1), and 1997c(c)(1)); Foster v. Turner, 1998 WL 740759 (N.D. Tex. Oct. 20, 1998) (applying single standard to dismissal pursuant to both § 1915(e)(2) and § 1997e(c)(1)). All three provisions require courts to dismiss suits that are frivolous or malicious, fail to state a claim upon which relief may be granted, or seek monetary relief from a defendant who is immune. While § 1997e(c)(1) applies to actions brought by prisoners challenging prison conditions under § 1983, or any other federal law, § 1915(e)(2) applies to suits in which the plaintiff seeks to proceed in forma pauperis, and § 1915A(b) applies to "civil action[s] in which a prisoner seeks redress from a governmental entity or officer or employee of a governmental entity." All three provisions seek to preclude the filing of patently meritless suits filed in forma pauperis and/or by prisoners. See Nietzke, 490 U.S. at 327 (regarding in forma pauperis suits); Christiansen v. Clarke, 147 F.3d 655, 658 (8th Cir. 1998) (regarding prisoner suits). Because each provision uses the same language and strives toward the same goal, dismissals pursuant to all three provisions should be governed by the same standard of frivolousness. Accordingly, this Court should adopt the well-established definition of frivolousness that has been developed in the context of dismissals of in forma pauperis suits pursuant to 28 U.S.C. § 1915(e)(2) as the standard for such dismissals pursuant to 42 U.S.C. § 1997e(c)(1).
The authoritative definition of frivolousness in the in forma pauperis context was set forth by the Supreme Court in Nietzke v. Williams, 490 U.S. 319 (1989). In that case, the Court held that a frivolous complaint is one that "lacks an arguable basis either in law or in fact." Id. at 325. This standard, which is closely related to the definition of frivolousness announced in Anders v. California, 386 U.S. 7 18 (1967), see Nietzke, 490 U.S. at 325, is designed to effectuate § 1915(e)(2)’s goal of "discourag[ing] the filing of, and waste of judicial and private resources upon, baseless lawsuits that paying litigants generally do not initiate because of the costs of bringing suit and because of the threat of sanctions for bringing vexatious suits under Federal Rule of Civil Procedure 11." Id. at 327. See also Hutchinson, 126 F.3d at 900 (the in forma pauperis statute is "designed principally to replicate the financial incentives paying litigants have to refrain from filing pointless cases"). As such, the Nietzke standard is equally appropriate in the context of § 1997e(c)(1) and § 1915A(b), which aim to deter meritless suits by prisoners. See Christiansen, 147 F.3d at 658 (discussing incentives for frivolous prisoner litigation). Thus, a court should not dismiss a claim as frivolous under § 1997e(c)(1) unless it lacks an arguable basis in either law or fact.
Three years after Nietzke, the Supreme Court elaborated on the standard governing dismissals for factual frivolousness in Denton v. Hernandez, 504 U.S. 25 (1992). Building on Nietzke’s description of factually frivolous claims as "claims describing fantastic or delusional scenarios," Nietzke, 490 U.S. at 328, Denton held that a district court may dismiss a complaint as factually frivolous "when the facts alleged rise to the level of the irrational or the wholly incredible." Denton, 504 U.S. at 33. Summarizing Nietzke and Denton, this Court concluded that a suit may be dismissed as factually frivolous "only if the facts alleged are ‘clearly baseless,’ meaning fanciful, fantastic, delusional, irrational, or wholly incredible." Hutchinson, 126 F.3d at 899. This standard gives courts "the unusual power to pierce the veil of the complaint’s factual allegations and dismiss those claims whose factual contentions are clearly baseless." Nietzke, 490 U.S. at 327. See also Denton, 504 U.S. at 32 ("[A] court is not bound, as it usually is when making a determination based solely on the pleadings, to accept without question the truth of the plaintiff’s allegations.").
This "unusual power" to dismiss a claim prior to issuance of a summons and service of process has been justified on the grounds that it spares prospective defendants the inconvenience and expense of answering obviously meritless complaints. Nietzke, 490 U.S. at 324. However, as a general rule, dismissals prior to notice and an opportunity to respond: (1) "conflict with traditional adversarial concepts of justice to the extent that they make the district court ‘a proponent rather than an independent entity,’" (2) "may ultimately waste, rather than economize, judicial resources, by producing appeals and remands that might have been avoided," and (3) "may prejudice plaintiffs by depriving them of an opportunity to amend their complaints or argue against the dismissal." Eades v. Thomp son, 823 F.2d 1055, 1061–62 (7th Cir. 1987). See also Snider v. Melindez, 199 F.3d 108, 113 (2d Cir. 1999) ("[P]roviding [an] adversely affected party with notice and an opportunity to be heard plays an important role in establishing the fairness and reliability of the order . . . [and] avoids the risk that the court may overlook valid answers to its perception of defects in the plaintiff’s case.").
Furthermore, dismissals for factual frivolousness are in tension with the spirit of the Federal Rules of Civil Procedure, which require only that a complaint contain "a short and plain statement of the claim showing that the pleader is entitled to relief." FED. R. CIV. P. 8(a). See Hutchinson, 126 F.3d at 900 ("Complaints need not plead facts. . . . It is enough if the complaint puts the defendants on notice of the claim and that some set of facts could be presented that would give rise to a right to relief.") (citing, inter alia, Leatherman v. Tarrant County, 507 U.S. 163, 168 (1993)). For these reasons, an "initial assessment of the in forma pauperis plaintiff’s [or prisoner’s] factual allegations must be weighted in favor of the plaintiff." Denton, 504 U.S. at 32. That is, a determination that a claim is factually frivolous "made sua sponte before the defendant has even been asked to file an answer, cannot serve as a fact-finding process for the resolution of disputed facts." Id. Accordingly, a claim "may not be dismissed . . . simply because the court finds the plaintiff’s allegations unlikely." Id. at 33. As the Court explained, to dismiss claims that rely on "improbable allegations . . . without any factual development is to disregard the age-old insight that many allegations might be ‘strange, but true.’" Id.
These principles argue in favor of narrowly construing the standard governing dismissals prior to issuance of summons and service of process when the dismissal is based on factual frivolousness. A claim should not be dismissed as factually frivolous unless it truly is fanciful, fantastic, delusional, irrational, or wholly incredible. See Smith-Bey v. Hospital Administrator, 841 F.2d 751, 757 (7th Cir. 1988) ("Because the threshold determination of frivolousness is made on the court’s own motion without the benefit of responsive pleadings, the district court’s inquiry is extremely limited."). Furthermore, in determining whether a claim meets this standard, the court must construe pro se complaints liberally. See Haines, 404 U.S. at 520; Donald v.Cook County Sheriff’s Dep’t, 95 F.3d 548, 555 (7th Cir. 1996).
B. Dismissals for frivolousness pursuant to § 1997e(c)(1) should be reviewed de novo.
This Court has never addressed the standard of review for determinations of frivolousness under § 1997e(c)(1). However, the Fifth Circuit has explicitly adopted a de novo standard for all dismissals under § 1997e(c)(1). See Ruiz v. United States, 160 F.3d 273 (5th Cir. 1998). Several other circuits have made broad statements to the same effect, apparently without considering whether different standards of review should apply to dismissals on different grounds. See, e.g., Liner v. Goord, 196 F.3d 132, 134 (2d Cir. 1999) (citing Ruiz v. United States, 160 F.3d 273, 275 (5th Cir. 1998)); McGore v. Wigglesworth, 114 F.3d 601, 604 (6th Cir. 1997); Atkinson v. Bohn, 91 F.3d 1127, 1128 (8th Cir. 1996); Chappell v. McKune, 132 F.3d 42, 1997 WL 787184 at *1 (10th Cir. Dec. 24, 1997) (unpublished)). Furthermore, in a case concerning § 1915A, this Court observed that since a determination of frivolousness "is based solely on what the complaint says, and thus involves no fact-finding, and is thus a determination of whether the case has any possible merit, appellate review may . . . be plenary." Sanders v. Sheahan, 198 F.3d 626, 626–27 (7th Cir. 1999). However, the Court left the question open, speculating that Cooter & Gell v. Hartmax Corp., 496 U.S. 384 (1990), and Mars Steel Corp. v. Continental Bank N.A., 880 F.2d 928 (7th Cir. 1989) (en banc), "tug the other way." Id. On close examination, however, Cooter and Mars, which hold that determinations of frivolousness under Federal Rule of Civil Procedure 11 are reviewed for abuse of discretion, do not support an abuse of discretion standard of review for dismissals pursuant to § 1915A or § 1997e(c)(1).
Frivolousness for Rule 11 purposes is quite different from frivolousness for the purposes of sua sponte dismissals under § 1997e(c)(1). More specifically, an important element of frivolousness under Rule 11 is the failure to conduct a "reasonable" inquiry before filing a paper with the court. See Cooter, 496 U.S. at 399; Mars, 880 F.2d at 932. In contrast, insufficient prefiling inquiry is not an element of frivolousness under § 1997e(c)(1). As both Cooter and Mars emphasize, a determination of the sufficiency of a litigant’s pre-filing inquiry is necessarily fact bound. See Cooter, 496 U.S. at 401; Mars, 880 F.2d at 933. Furthermore, district courts are in the best position to judge how much investigation is enough. See Cooter, 496 U.S. at 402, 403; Mars, 880 F.2d at 933. In contrast, determinations of frivolousness under § 1997e(c)(1) are based only on the complaint itself. Cf. Sanders, 198 F.3d at 626 (regarding § 1915A). Thus, review of a frivolousness determination under § 1997e(c)(1) is not a fact-bound inquiry and does not require this Court to make judgments that district courts are better suited to make. For these reasons, this Court should review de novo dismissals on frivolousness grounds pursuant to § 1997e(c)(1).
C. Mason’s claim that Margaret Huston filed false disciplinary and injury reports against him in retaliation for his having filed grievances and complained about her is not so "fanciful, fantastic, delusional, irrational, or wholly incredible" as to have no arguable basis in fact.
In reviewing the district court’s dismissal of Mason’s retaliation claim on the grounds of factual frivolousness, this Court should consider "whether the plaintiff was proceeding pro se; whether the court inappropriately resolved genuine issues of disputed fact; whether the court applied erroneous legal conclusions; whether the court has provided a statement explaining the dismissal that facilitates ‘intelligent appellate review’; and whether the dismissal was with or without prejudice." Denton, 504 U.S. at 34 (citations omitted). See also Alston v. DeBruyn, 13 F.3d 1036, 1039 (7th Cir. 1994) (citing Denton). Several of these factors counsel against a finding of factual frivolousness in this case. First, Mason filed his complaint pro se. Therefore, it must be read more liberally than complaints filed with the aid of counsel. See Haines, 404 U.S. at 520; Donald, 95 F.3d at 555. Furthermore, the district court expressly declined to permit Mason to amend his complaint, thus depriving him of the opportunity to plead additional facts that would convince the court of the meritoriousness of his claim.
Most importantly, however, it is evident from the district court’s Memorandum Opinion and Order that the court inappropriately resolved genuine issues of disputed fact. The district court’s analysis of Mason’s retaliation claim comprises: (1) its observation that the disciplinary reports attached to Mason’s complaint "portray him as a major troublemaker," (2) its opinion that Huston’s "most serious" charge against Mason appeared to be well founded, and (3) its conclusion that "th[e] Court’s review of the entire package of disciplinary reports and related materials that Mason himself has annexed to his complaint leaves it with the firm conviction that Mason’s current complaint of misconduct on [Huston’s] part" is frivolous or malicious. App. A6–A7. In other words, the district court simply did not believe Mason’s allegations. However, Denton expressly forbids courts to make such judgments in determining whether a claim is factually frivolous before the facts of the case have been developed. 504 U.S. at 33. That the district court regarded Mason’s allegations as unlikely or improbable is irrelevant. Id. Given the procedural posture of the case, the only issue before the district court was whether Mason’s allegations were "fanciful, fantastic, delusional, irrational, or wholly incredible." Hutchinson, 126 F.3d at 899. They were not.
Mason’s complaint alleges that he filed grievances against Huston and complained to the medical staff about her, and that she retaliated against this exercise of Mason’s First Amendment rights by filing false disciplinary and injury reports against him. Nothing about these allegations removes them from the realm of the possible. Thus, the district court should not have dismissed Mason’s retaliation claim for factual frivolousness.



Example 2: Revised


ARGUMENT
Mason deserves to have his day in court on his serious allegations. The district court’s denial of that opportunity was improper for two reasons. First, Mason alleged a plausible retaliation claim and should have been allowed to further develop the facts of that claim. Second, Mason can offer additional facts that will show his claim’s merit, and the lower court erred when it refused to let Mason amend his complaint to allege those facts. This Court should reverse the district court’s ruling and reinstate Mason’s complaint or, at the very least, allow him to amend that complaint.
I. Mason Stated a Plausible Case of Retaliation Against Nurse Huston and Should Have Been Allowed to Further Develop the Facts of His Claim
Mason has stated a plausible claim for retaliation and deserves an opportunity to develop the facts of that claim. In reviewing the dismissal of Mason’s claim, this Court should be governed, as argued in Part A below, by a de novo rather than an abuse-of-discretion standard.
In the light of that standard, the dismissal should be reversed, as argued in Part B, for three reasons.
First, Mason’s allegations cannot be considered frivolous because they are not "fanciful, fantastic, delusional, irrational, or wholly incredible."
Second, the early dismissal of Mason’s claims deprived him of his basic adversarial rights and subjected him to the district court’s premature and improper resolution of genuine issues of material fact.
Finally, the pro se nature of Mason’s complaint and his lack of opportunity to amend also counsel against finding Mason’s claim frivolous.
A. The Court should review Mason’s claim de novo for frivolousness.
Rather than reviewing the district court’s decision for abuse of discretion, this Court should subject the question of frivolousness under § 1997e(c)(1) to de novo review. Other circuits have either expressly or implicitly adopted that review standard on this issue, and, in fact, this Court itself, in a case involving frivolousness under § 1915A, has hinted that it might adopt that standard.
The only cases cited by this Court as preventing its use of the de novo standard actually involve Rule 11, which is fact-based in a way that § 1997e(c)(1) is not.
The Fifth Circuit has explicitly adopted a de novo standard for all dismissals under § 1997e(c)(1). See Ruiz v. United States, 160 F.3d 273 (5th Cir. 1998). Several other circuits have made broad statements to the same effect, apparently without considering whether different standards of review should apply to dismissals on different grounds. See, e.g., Liner v. Goord, 196 F.3d 132, 134 (2d Cir. 1999) (citing Ruiz v. United States, 160 F.3d 273, 275 (5th Cir. 1998)); McGore v. Wigglesworth, 114 F.3d 601, 604 (6th Cir. 1997); Atkinson v. Bohn, 91 F.3d 1127, 1128 (8th Cir. 1996); Chappell v. McKune, 132 F.3d 42, 1997 WL 787184 at *1 (10th Cir. Dec. 24, 1997) (unpublished)).
This Court, in a case concerning § 1915A, observed that because a determination of frivolousness "is based solely on what the complaint says, and thus involves no factfinding, and is thus a determination of whether the case has any possible merit, appellate review may . . . be plenary." Sanders v. Sheahan, 198 F.3d 626, 626–27 (7th Cir. 1999). However, the Court left the question open, speculating that Cooter & Gell v. Hartmax Corp., 496 U.S. 384 (1990), and Mars Steel Corp. v. Continental Bank N.A., 880 F.32d 928 (7th Cir. 1989) (en banc), "tug the other way." Id.
On close examination, however, Cooter and Mars, which hold that determinations of frivolousness under Federal Rule of Civil Procedure 11 are reviewed for abuse of discretion, do not support an abuse of discretion standard of review for dismissals pursuant to § 1915A or § 1997e(c)(1). Frivolousness for Rule 11 purposes is quite different from frivolousness for the purposes of sua sponte dismissals under § 1997e(c)(1). An important element of frivolousness under Rule 11 is the failure to conduct a "reasonable" inquiry before filing a paper with the court. See Cooter, 496 U.S. at 399; Mars, 880 F.2d at 932. In contrast, insufficient prefiling inquiry is not an element of frivolousness under § 1997e(c)(1). As both Cooter and Mars emphasize, a determination of the sufficiency of a litigant’s pre-filing inquiry is necessarily factbound. See Cooter, 496 U.S. at 401; Mars, 880 F.2d at 933. District courts are therefore in the best position to judge how much investigation is enough. See Cooter, 496 U.S. at 402, 403; Mars, 880 F.2d at 933. In contrast, determinations of frivolousness under § 1997e(c)(1) are based only on the complaint itself. Cf. Sanders, 198 F.3d at 626 (regarding § 1915A). Thus, review of a frivolousness determination under § 1997e(c)(1) is not a fact-bound inquiry and does not require this Court to make judgments that district courts are better suited to make. For these reasons, § 1997e(c)(1) dismissals on frivolousness grounds should be reviewed de novo.
B. A de novo review will reveal that dismissal of Mason’s claim is inappropriate.
1. Mason’s allegations cannot be considered frivolous because they do not involve "fanciful, fantastic, delusional, irrational, or wholly incredible" facts.
By reviewing the dismissal of Mason’s case de novo, this Court can articulate the standard under § 1997e(c)(1) for dismissal of "frivolous or malicious" prisoner lawsuits, a standard the present case puts squarely at issue. Mason urges this Court to test his allegations using—just as other federal courts have done—the narrow standard for frivolousness that it applies to in forma pauperis suits. Under that standard, frivolous allegations are those that are "fanciful, fantastic, delusional, irrational, or wholly incredible." Mason’s allegations should easily survive dismissal if the Court applies that test.
Section 1997e(c)(1), which the district court relied upon in its dismissal and which forms part of the Prison Litigation Reform Act ("PLRA"), provides that
[A] court shall on its own motion or on the motion of a party dismiss any action brought with respect to prison conditions under . . . [42 U.S.C. § 1983], or any other Federal law, by a prisoner confined in any jail, prison, or other correctional facility if the court is satisfied that the action is frivolous, malicious, fails to state a claim upon which relief can be granted, or seeks monetary relief from a defendant who is immune from such relief.
Although this Court has not yet addressed the standard governing dismissals for frivolousness under § 1997e(c)(1), other federal courts have used the same standard that applies to dismissals under 28 U.S.C. §§ 1915(e)(2) and 1915A(b). See Dunham-Bey v. Holden, 198 F.3d 244, 1999 WL 1023730 (6th Cir. Nov. 5, 1999) (unpublished) (applying single standard to dismissal pursuant to §§ 1915(e)(2), 1915A(b)(1), and 1997e(c)(1)); Foster v. Turner, 1998 WL 740759 (N.D. Tex. Oct. 20, 1998) (applying single standard to dismissal pursuant to both § 1915(e)(2) and § 1997e(c)(1)). Section 1915(e)(2) applies to suits in which the plaintiff seeks to proceed in forma pauperis, and § 1915A(b) applies to "civil action[s] in which a prisoner seeks redress from a governmental entity or officer or employee of a governmental entity."
Using a single standard across all three statutes—1915(e)(2), 1915A(b), and 1997e(c)(1)—makes good sense because each statute uses the same language and strives toward the same goal. The statutes all use the same language in that they require courts to dismiss suits that are "frivolous" or "malicious," that "fail to state a claim upon which relief may be granted," or that "seek monetary relief from an [immune] defendant." The statutes share the same goal because they each preclude unrepresented parties, be they paupers or prisoners, from filing patently meritless suits. See Nietzke, 490 U.S. at 327 (regarding in forma pauperis suits); Christiansen v. Clarke, 147 F.3d 655, 658 (8th Cir. 1998) (regarding prisoner suits).
Assuming this Court agrees that the standard it applies to Mason’s allegations should be the same standard it applies to in forma pauperis claims, then it should apply the test that it announced in Hutchinson v. Spink, 126 F.3d 895 (7th Cir. 1997). In Hutchinson, this Court distilled the teaching of two U.S. Supreme Court decisions, Nietzke v. Williams, 490 U.S. 319 (1989) and Denton v. Hernandez, 504 U.S. 25 (1992), which defined frivolousness in the in forma pauperis context.
Nietzke had held that a frivolous complaint is one that "lacks an arguable basis either in law or in fact." Id. at 325. This standard, which is closely related to the definition of frivolousness announced in Anders v. California, 386 U.S. 738 (1967), see Nietzke, 490 U.S. at 325, is designed to effectuate § 1915(e)(2)’s goal of "discourag[ing] the filing of, and waste of judicial and private resources upon, baseless lawsuits that paying litigants generally do not initiate because of the costs of bringing suit and because of the threat of sanctions for bringing vexatious suits under Federal Rule of Civil Procedure 11." Id. at 327. See also Hutchinson, 126 F.3d at 900 (the in forma pauperis statute is "designed principally to replicate the financial incentives paying litigants have to refrain from filing pointless cases").
Denton came three years after Nietzke and elaborated on the standard for dismissing frivolous allegations. Building on Nietzke’s description of frivolous facts as "claims describing fantastic or delusional scenarios," Nietzke, 490 U.S. at 328, Denton held that a district court may dismiss allegations as frivolous "when the facts alleged rise to the level of the irrational or the wholly incredible." Denton, 504 U.S. at 33. Denton also addressed the scenario that faced Mason, in which his claim was prematurely dismissed even before issuance of a summons or service or process. Denton states that an "initial assessment of the in forma pauperis plaintiff’s [or prisoner’s] factual allegations must be weighed in favor of the plaintiff." Denton, 504 U.S. at 32. That is, a determination that a claim involves frivolous facts "made sua sponte before the defendant has even been asked to file an answer, cannot serve as a factfinding process for the resolution of disputed facts." Id. Accordingly, a claim "may not be dismissed . . . simply because the court finds the plaintiff’s allegations unlikely." Id. at 33. As the Court explained, to dismiss claims that rely on "improbable allegations . . . without any factual development is to disregard the age-old insight that many allegations might be ‘strange, but true.’" Id. Summarizing Nietzke and Denton, this Court concluded in Hutchinson that allegations may be dismissed as frivolous "only if the facts alleged are ‘clearly baseless,’ meaning fanciful, fantastic, delusional, irrational, or wholly incredible." Hutchinson, 126 F.3d at 899.
The allegations in Mason’s complaint cannot reasonably be considered fanciful, fantastic, delusional, irrational, or wholly incredible. Rather, they are very straightforward: Mason alleges that he filed grievances against Huston and complained to the medical staff about her and that she retaliated against this exercise of his First Amendment rights by filing false disciplinary and injury reports against him. Nothing about these allegations removes them from the realm of the possible. Thus, the district court should not have dismissed Mason’s retaliation claim for factual frivolousness. As the next section discusses, and as Denton mentioned, the premature nature of this dismissal provides another strong basis for its reversal.
2. Dismissing Mason’s claims at such a premature stage in the litigation deprived him of his basic adversarial rights.
The district court erred not only because it dismissed plausible allegations as frivolous but also because it dismissed those allegations at a premature stage that did not allow Mason to develop the facts of his claim. For at least five reasons, the law frowns upon such a premature dismissal.
First, and most important, a premature dismissal such as the one that occurred here inappropriately forces the district court to resolve genuine issues of disputed fact. The district court’s Memorandum Opinion and Order clearly shows that it resolved at least three genuine issues of disputed fact: (1) it decided that the disciplinary reports attached to Mason’s complaint "portray him as a major troublemaker," (2) it concluded that Huston’s "most serious" charge against Mason appeared to be well founded, and (3) it decided that "th[e] Court’s review of the entire package of disciplinary reports and related materials that Mason himself has annexed to his complaint leaves it with the firm conviction that Mason’s current complaint of misconduct on [Huston’s] part" is frivolous or malicious. App. A6–A7. In other words, the district court simply did not believe Mason’s allegations. However, Denton expressly forbids courts to make such judgments in determining whether a claim is factually frivolous before the facts of the case have been developed. 504 U.S. at 33. The fact that the district court regarded Mason’s allegations as unlikely or improbable is irrelevant. Id. Given the procedural posture of the case, the only issue before the district court was whether Mason’s allegations were "fanciful, fantastic, delusional, irrational, or wholly incredible." Hutchinson, 126 F.3d at 899. As the previous sub-section noted, they were not.
Second, the law frowns on early dismissals such as the one in this case because, as a general rule, dismissals before notice and an opportunity to respond "conflict with traditional adversarial concepts of justice to the extent that they make the district court ‘a proponent rather than an independent entity’. . . ." Eades v. Thompson, 823 F.2d 1055, 1061–62 (7th Cir. 1987).
Third, a premature dismissal "may ultimately waste, rather than economize, judicial resources, by producing appeals and remands that might have been avoided. . . ." Id.
Fourth, such a dismissal "may prejudice plaintiffs by depriving them of an opportunity to amend their complaints or argue against the dismissal." Id. See also Snider v. Melindez, 199 F.3d 108, 113 (2d Cir. 1999) ("[P]roviding [an] adversely affected party with notice and an opportunity to be heard plays an important role in establishing the fairness and reliability of the order . . . [and] avoids the risk that the court may overlook valid answers to its perception of defects in the plaintiff’s case.").
Fifth, dismissals for frivolous allegations are in tension with the spirit of the Federal Rules of Civil Procedure, which require only that a complaint contain "a short and plain statement of the claim showing that the pleader is entitled to relief." FED. R. CIV. P. 8(a). See Hutchinson, 126 F.3d at 900 ("Complaints need not plead facts. . . . It is enough if the complaint puts the defendants on notice of the claim and that some set of facts could be presented that would give rise to a right to relief.") (citing, inter alia, Leatherman v. Tarrant County, 507 U.S. 163, 168 (1993)).
3. The pro se nature of the complaint and the district court’s refusal to let Mason amend his complaint also counsel against dismissal.
At least two additional factors also counsel against the dismissal of Mason’s case for frivolousness. First, Mason filed his complaint pro se. Therefore, it must be read more liberally than complaints filed with the aid of counsel. See Haines, 404 U.S. at 520; Donald, 95 F.3d at 555. Second, as further discussed in the next section, the district court expressly declined to permit Mason to amend his complaint, thus depriving him of the opportunity to plead additional facts that would convince the court that his claim had merit.

For two more examples of this default and its cure, see Examples 5 and 7 in chapter 15.
2. The Default: "Follow Their Footsteps"
The Cure:

Technique 2.2:
Organize your analysis around your own legal framework ortheme rather than someone else’s (particularly an opponent’s).


Much legal writing, especially in litigation, responds to someone else’s analysis or argument. As you think through your response, you have little choice but to follow the other person’s footsteps. In some situations, you may end up agreeing with him. But much of the time your job is to disagree and substitute your own, far better argument.
In this situation, it is tempting to organize your written analysis by first counter-punching your way through your opponent’s and only then explaining your own. This approach is not only easy; for those with an adversarial bent, it feels good. Yet it is often not the best approach. It offers the reader what seems to be a random flurry of punches. Worse, it can be unpersuasive, because it concedes to your opponent the organizational high ground rather than capturing his analysis within your own. By implication, counter-punching appears to admit that your opponent’s argument, though wrong, so dominates the field that it deserves everyone’s full attention.
Chapter 2 provides one example of this default; this section provides two more. As they will show, this chapter’s principle—form should reflect substance—works hand in hand with the previous chapter’s emphasis on providing focus and structure before details. When your substance requires you to reorganize a discussion to escape a default, the reorganization should usually include a focus and map that provide a better introduction for the discussion. Conversely, if you make yourself create a better introduction, it will sometimes drive you to reorganize your material.



3. The Default: Chronology
The Cure:

Technique 2.3:
When you write about cases or other legal materials that fallinto a chronological sequence, organize them chronologicallyonly if your analysis depends on that sequence. If it does not,reorganize them to match the structure of your analysis.


Assume you have been analyzing a legal issue that required you to think through a series of cases in your jurisdiction. Much of the time, the best way to get through the research is to organize the cases chronologically. Now it comes time to write down the results of your thinking. Won’t chronology still work? After all, in a common-law setting, it is always a plausible organization, sometimes even a rational one, because it depicts a legal rule’s step-by-step development in the courts. Why not just let it fall onto the page?
Before:
Although a number of recent decisions have considered the obligations of so- called "successor employers" under collective bargaining agreements, none has dealt with the circumstances under which an employer is bound by his predecessor’s agreement to contribute and subscribe to employee trust funds. In the absence of direct authority, we must draw what guidance we can from the decisions arising under collective bargaining agreements.
In the first of these decisions, John Wiley & Sons, Inc. v. Livingston, the Supreme Court held that . . .
In NLRB v. Burns Security Services, Burns had succeeded Wackenhut. . . .
Burns was followed by Golden State Bottling Co. v. NLRB, holding that the Board . . .
Finally, in Howard Johnson Co. v. Hotel Employees, the Court was once again faced . . .
In concluding that under the circumstances of the case, the successor employer had no duty to arbitrate, the Court in a footnote made the following illuminating statement: . . .
Does this organization work? It does if the analysis unfolds sequentially as the cases unfold chronologically. Perhaps the first one creates a principle, the second one draws a corollary from the principle, and so forth. But that is not what happens. The analysis that emerges from all the cases has nothing to do with their sequence, which was an accident of history. Instead, the same legal principle underlies all of them, and they differ only in their facts. The writer’s challenge, therefore, is to create an organization that reflects not the cases’ chronology, but the criterion by which the fact situations can be distinguished.
Here is a revision that does a better job of meeting that challenge. Note not only the introductory "container," but also the reordering of the cases to match the logic.
After:
Although a number of recent decisions have considered the obligations of so- called "successor employers" under collective bargaining agreements, none has dealt with the circumstances under which an employer is bound by his predecessor’s agreement to contribute and subscribe to employee trust funds. In the absence of direct authority, we must draw what guidance we can from decisions dealing with collective bargaining agreements.
As these cases show, the question cannot be resolved by deciding whether the new employer satisfies a definition of "successor employer" that always entails the assumption of certain obligations. A decision as to which obligations a new employer has assumed must rest on the facts of each case.
In the first two decisions discussed below, the facts demonstrated a substantial continuity of identity between the business enterprises of the predecessor and successor employers. In the other two decisions, . . .
In John Wiley & Sons, . . .
In Golden State, . . .
In NLRB, . . .
In Howard Johnson, . . .
4. The Default: A List
The Cure:

Technique 2.4:
When you list a series of topics,make their organization match their true logical relationship.


If a complex legal analysis is well organized, it will, of course, have a "point" that is developed by a series of discrete, clearly demarcated sub-points or sub-topics. The clearest examples of this commonplace fact about legal writing appear in the issue statements of appellate briefs, but the fact is pervasive. In this situation, the organization that falls most easily on the page is, of course, a simple list, 1, 2, 3, 4, etc. illustrated by the following diagram:

The arrows indicate the two kinds of interconnection:
1. Vertical Coherence: To justify this four-part organization, you must demonstrate that each of your sub-points "speaks to the point" of the document, not to something else, and that they are all equally important, not subordinated to each other. On a closer look, however, the four-part structure might be misleading on either count. For example, the first two sub- points might both "speak to" a point you failed to make explicit, not directly to the main point, or the second might be the corollary of the first rather than its logical equal. Your structure might therefore have to be revised to become:

2. Horizontal Coherence: A simple list can also obscure the analytical or "horizontal" relationships among the points. They may not be just separate points, all linked to the document’s basic point but otherwise unrelated. Instead, they may be connected by any one of a number of logical relationships: "if . . . then," "in the alternative," and the like. As a result, even though a "1, 2, 3, 4" sequence may be fine, the logic that makes the sequence cohere has to be made explicit both in the map that precedes it and in the transitions among the points.
An earlier example illustrates both kinds of problems, where a 1-2-3 list disguises a structure that is actually 1-2a-2b and also ignores an "if-then" logic.

Defaults in Organizing Facts
Although legal analyses take too many forms to be easily catalogued, facts are more manageable. The usual assumption, and a perfectly reasonable one, is that facts will be organized chronologically. Because most clumps of facts have a chronological thread running through them, we usually try to get our hands around new facts by putting them in chronological order. Moreover, when we deploy facts we are often trying to tell a story, and stories are most easily absorbed when told chronologically.
But chronology, despite being the bread-and-butter of fact writers, is not the only way to organize facts, particularly if they are complex and voluminous. As attractive and useful as chronology may be, therefore, it can also become a dangerous default.
The danger comes in two forms:
• using chronology when another organization better reflects the facts’ point or theme, and
• allowing chronology to run out of control, dragging irrelevant facts along with it.
The next two techniques address these dangers:

Technique 2.5:
Organize your facts to emphasizethe themes most relevant to your legal analysis.


When you write about facts, you generally have two tasks: to create a context for what happened, and to focus on the key facts relevant to the issues. Taken together, these two tasks serve a remarkably ambitious goal: They try to make the legal analysis and result look inevitable. From the writer’s perspective, the themes that animate your facts are drawn from the law on which you intend to rely. From the reader’s perspective, your legal analysis seems the only possible means of reaching a just result on the basis of the facts.
As you search for the thematic core of the facts, you may find a sequence—who did what when? If so, chronology will be the best match for that underlying substance. Sometimes, though, if you step back from the welter of facts and search for their core, you find something other than a sequence. If you are creating a factual context, for example, the most important information might be a conglomerate’s corporate structure, or the ecology of a marsh that was polluted by an oil spill. In the key facts, what matters most could be just as varied: a description of a place, or the facts that establish a person’s character or credibility, or the conflicting testimony of two witnesses. When sequence is not what matters most, chronology will obscure rather than clarify what the facts should convey.
Besides chronology ("when"), the patterns into which facts fall most often are the standard categories of journalism: who, what, where, and why.
• Who: The main character (the plaintiff, the defendant, the police, the corporation’s board of directors, etc.), and other key characters, important witnesses, or sources of information (the examining doctors, other experts, fact witnesses, etc.).
• What: The materials, documents, things, or issues (a company’s stock or assets or records, the key documents in a transaction, the defective product or manufacturing process, the mental state of the defendant, etc.).
• Where: The location or other geographical context of an incident (the nature of a highway intersection, the neighborhood next to which the airport will be built, a deserted country road, etc.).
• Why: The explanation or motive for events (wet roads, alcohol, racial animus, greed, gravity, etc.).
The goal is not to seize quickly on one pattern from the list, but to organize the facts to best reflect the theme (or themes) that tie them most directly to your legal analysis or argument.
Here is a simple example of the danger of the chronological default when chronology is not your thematic "substance."
Before:
On August 4, 2001, Jessica Hall was involved in a motor vehicle accident at the intersection of routes 6 and 25 and the spur from exit 9 of I-84 in Newtown. Jessica was a passenger in a pickup truck driven by her mother, Wendy Hall. Wendy Hall left exit 9 of I-84 and proceeded eastbound on the exit spur to routes 6 and 25. At this point, routes 6 and 25 overlap into one road. When she approached the intersection of the spur and routes 6 and 25, she attempted to turn left to go north on routes 6 and 25. She testified that, because her vision was obstructed by brush, she could not see traffic traveling south on routes 6 and 25 so she inched her way onto the highway to obtain a view. At that point, a tractor trailer driven by John Jones was driving southbound on routes 6 and 25. Wendy Hall did not see the tractor trailer until it was suddenly upon her vehicle. Jones attempted to avoid a collision by braking and swerving to the left but was unable to do so and struck Wendy Hall’s truck, severely injuring Jessica Hall.
These facts are chronologically organized from start to finish. But the key factual issue is not who-did-what-when. It is a geographical question about the sight lines at the intersection. Because the writer is locked into his chronological default, however, he has no choice but to insert the key geographical facts wherever the chronology permits, blurring the emphasis they deserve.
The revision escapes this trap, without abandoning chronology entirely:
After:
[FIRST, THE CONTEXTUAL FACTS] On August 4, 2001, Jessica Hall was severely injured when a tractor trailer driven by John Jones collided with a pickup truck driven by her mother, in which she was a passenger.
[NEXT, THE GEOGRAPHY] The accident took place at an intersection where, for some drivers pulling onto the main road, vision is obscured until they are already in the road. At this intersection of exit 9 of I-84 with routes 6 and 25, routes 6 and 25 merge into one road as they are joined by the exit spur. According to the testimony of Wendy Hall, Jessica’s mother, the view from the exit spur is obstructed by brush, so that drivers leaving the exit cannot see traffic traveling south on routes 6 and 25.
[FINALLY, THE NARRATIVE] Wendy Hall left I-84 and proceeded east on the exit spur to routes 6 and 25. When she approached the intersection, she attempted to turn left to go north on routes 6 and 25. She testified that because she could not see traffic traveling south, she inched her way onto the highway to obtain a view. She did not see Jones’ tractor trailer until it was suddenly upon her vehicle. Jones attempted to avoid a collision by braking and swerving to the left, but was unable to do so and struck her truck.
With facts this simple, the default was not fatal. With longer, more complex facts, the default can cause much more damage. In the worst cases, it can keep you from telling the factual story that will support your legal argument. (For an example, see pages 302–303. In other cases, it can bury and even ignore important facts, as the next example shows.
It comes from the fact section of an appellate judicial opinion. The appellant, Hann, was convicted of criminal trespass after taxiing his airplane from a hangar across part of an airport that the complaining witness, Hyde, leased and had posted with "no trespassing" signs. Pieces of the airport had changed hands over the years in a complicated sequence. What turns out to be at issue, however, is not the history of who owned what when, but the language in a couple of deeds. The first version of the facts obscures this issue so successfully that, as the writer realized when he tried a revision, it even omitted one of the key provisions.
Before:
The Aero-Valley Airport was constructed around 1970 by Edna Gardner Whyte on thirty-four acres of her land. She later bought more land northeast of the original tract and made additional improvements, including extensions to the runway and taxiways.
In 1990, Whyte sold to Gene Varner the runway and taxiways together with a portion of the land, including the portion where the transient area is located. Part of the purchase price was carried by a note from Varner to Whyte and secured by a vendor’s lien and deed of trust. In the deed to Varner, Whyte reserved certain easements and rights for access to the runway from her property located in the northeast corner of the airport. In 1992, Hyde-Way, Inc., owned by Glen Hyde, acquired all of Varner’s interest and assumed the note owed by Varner to Whyte.
Sometime prior to October 19, 1993, Hyde’s corporation purchased 119 acres located west of the runway and referred to as the Northwest Development Addition. Misunderstandings and disputes arose between Whyte and Hyde concerning obligations, rights, and other matters pertaining to the airport. On October 19, 1993, a settlement agreement was entered into between Whyte and Hyde-Way, Inc. and Glen Hyde, individually, by which Hyde agreed to convey to Whyte certain real property located on the Northwest Development Addition. This conveyance was apparently in payment of the balance owed to Whyte under the 1990 note from Varner.
Under the 1993 agreement, Whyte agreed to quit claim to Hyde all rights and reservations saved and excepted in her deed to Varner:
[E]xcept that Whyte shall have the right to convey easements to persons who are tenants or heirs or assigns of land she presently owns or will own in the future within the confines of the Aero-Valley Airport as it now exists, including the residential lots in the Northeast corner of said airport. Whyte agrees, however, that on the sale of any of the hangars granted to her in this agreement or purchased by her in the Northwest Development Addition she or her buyers will execute the Runway License Agreement now required by Hyde from purchasers in the Northwest Development Addition.
On February 5, 1997, Hyde sold whatever property he owned, including the transient area, to a Nevada mining corporation. At the time appellant was arrested for trespassing, on April 20, 1997, Hyde owned only a month-to-month tenancy under a verbal lease from the mining company.
The testimony shows that there has been a long history of disputes between Whyte and Hyde over their airport transactions, and that they had been in civil litigation for over two years before appellant was convicted in this case. This litigation apparently did not involve the interpretation of the above quoted language from the settlement agreement insofar as it was determinative of appellant’s right to cross the transient area on April 20, 1997. Appellant urges that as Whyte’s tenant he had access across the transient area on that date by virtue of the easement rights which Whyte retained in her agreement with Varner and which she was authorized to convey under the settlement agreement with Hyde.
In the revision, the separate focus on separate themes—first the chronological context, then the "what" of the key documents—not only highlights the latter, but ties it more directly to the legal discussion that follows. After reading the revised facts, we now expect the analysis to hinge on those documents, not on the chronology of ownership.
After:
The Aero-Valley Airport was constructed around 1970 by Edna Gardner Whyte on her land. Over the years, parts of it changed hands several times. Throughout these changes, Whyte retained part of the property, some of which she leased to tenants such as Hann. She also retained certain easements along with the right to convey them to tenants.
History of the Airport’s Ownership
In 1990, Whyte sold to Gene Varner the runway and taxiways together with a portion of the land, including the transient area on which appellant allegedly trespassed. Part of the purchase price was carried by a note from Varner to Whyte.
In 1992, all of Varner’s interest was acquired by Hyde-Way, Inc., owned by Glen Hyde. Hyde-Way also assumed the note. Sometime thereafter, it purchased more land located west of the runway and referred to as the Northwest Development Addition. On October 19, 1993, Hyde-Way, Inc., and Hyde individually entered into an agreement with Whyte in which, among other matters, Hyde agreed to convey to Whyte certain real property in the Northwest Development Addition, in payment of the balance owed under the 1990 note.
On February 5, 1997, several weeks before the arrest, Hyde sold his airport property to a Nevada mining corporation. On the day of the arrest, he owned only a month-to-month tenancy under an oral lease from the mining company.
The testimony shows that there has been a long history of disputes between Whyte and Hyde. The 1993 agreement between them was intended to settle these disputes, but they had been in civil litigation for over two years before appellant was convicted in this case. The litigation, however, did not address the issues raised by this appeal.
The Key Agreements
Hann was convicted of trespass for having taxied his plane from his home in the airport’s northeast corner across the transient area to a runway. In this appeal, he relies on the terms of Whyte’s 1990 sale of the airport to Varner, Hyde’s predecessor, and of Whyte’s 1993 agreement with Hyde. Based on those agreements, Hann argues, there is sufficient reason to believe that he had effective consent to cross the transient area so that the trial court could not have found him guilty beyond a reasonable doubt.
In 1990, when Whyte sold part of her land to Varner, the deed reserved to Whyte certain easements and rights for access to the runway from her property in the northeast corner of the airport, where Hann rented a hangar owned by Whyte. In relevant part, the deed states:
[NOTE: IN THIS FORM OF ORGANIZATION, IT BECOMES CLEARER THAT A CRUCIAL ITEM—THE RELEVANT LANGUAGE FROM THE 1990 DEED—IS MISSING.]
Under Whyte’s 1993 agreement with Hyde, Whyte agreed to quit claim to Hyde all rights and reservations saved and excepted in her deed to Varner, with the following exceptions:
. . . Whyte shall have the right to convey easements to persons who are tenants or heirs or assigns of land she presently owns or will own in the future within the confines of the Aero-Valley Airport as it now exists, including the residential lots in the Northeast corner of said airport.
As both examples demonstrate, and as we mentioned earlier, the trick to organizing facts successfully is often to rely on more than one organizing pattern (and, of course, to provide contexts and maps before the details). Most of the time, you have a story to tell, and therefore need to use some chronology. Some of the time, however, you will also want to make the facts do other work. In these situations that call for two or more forms of organization, their sequence can be important. In the facts about the accident, for example, if you represent the Halls you probably want the geography before the chronology, because readers will respond to the story more sympathetically if they have first focused on the messy state of the intersection. If you represent the other side, you might make the opposite choice, because Ms. Hall’s description of the intersection may then sound more like an excuse for bad driving.
The following is an example of a similar choice being made by Justice Robert Jackson in a famous case about mens rea. Where most writers would have started with a chronology, he instead describes a place. He then moves on to things in that place, and then to a person who happens to be picking up those things in that place. Even when he begins to tell the story of what the defendant did, he avoids the chronological default by emphasizing "who" and "why"—character and motive—not "when." The only date is buried in the third paragraph, and facts that paint an upright character and blameless motives receive far more emphasis.
These choices are artful. Once we have read through the facts, by the time Jackson gets to the defendant’s arrest we are primed to agree with the legal conclusion: There was no mens rea, and hence no crime.
On a large tract of uninhabited and untilled land in a wooded and sparsely populated area of Michigan, the Government established a practice bombing range over which the Air Force dropped simulated bombs at ground targets. These bombs consisted of a metal cylinder about forty inches long and eight inches across, filled with sand and enough black powder to cause a smoke puff by which the strike could be located. At various places about the range signs read "Danger—Keep Out—Bombing Range." Nevertheless, the range was known as good deer country and was extensively hunted.
Spent bomb casings were cleared from the targets and thrown into piles "so that they will be out of the way." They were not stacked or piled in any order but were dumped in heaps, some of which had been accumulating for four years or upwards, were exposed to the weather and rusting away.
Morissette, in December of 1948, went hunting in this area but did not get a deer. He thought to meet expenses of the trip by salvaging some of these casings. He loaded three tons of them on his truck and took them to a nearby farm, where they were flattened by driving a tractor over them. After expending this labor and trucking them to market in Flint, he realized $84.
Morissette, by occupation, is a fruit stand operator in summer and a trucker and scrap iron collector in winter. An honorably discharged veteran of World War II, he enjoys a good name among his neighbors and has had no blemish on his record more disreputable than a conviction for reckless driving.
The loading, crushing and transporting of these casings were all in broad daylight, in full view of passers-by, without the slightest effort at concealment. When an investigation was started, Morissette voluntarily, promptly and candidly told the whole story to the authorities, saying that he had no intention of stealing but thought the property was abandoned, unwanted and considered of no value to the Government. He was indicted, however, on the charge that he "did unlawfully, willfully and knowingly steal and convert" property of the United States of the value of $84, in violation of 18 U.S.C. § 641, which provides that "whoever embezzles, steals, purloins, or knowingly converts" government property is punishable by fine and imprisonment. Morissette was convicted and sentenced to imprisonment for two months or to pay a fine of $200. The Court of Appeals affirmed, one judge dissenting.
Morissette v. United States, 342 U.S. 246, 72 S. Ct. 240 (1952).

Technique 2.6:Because chronology tempts us to include every fact,relevant or not, edit chronologies ruthlesslyto eliminate unnecessary facts.


Chronology is dangerous not just because it is such a seductive form of organization, but also because it can be such an indiscriminate one. By itself, chronology seldom identifies a theme that ties a set of facts to the legal issues at stake. If chronology is not controlled by such a theme, it works like one of those huge junkyard magnets: It picks up and carries with it every fact that comes in range, relevant or not.
Before leaving the topic of defaults, two more warnings.
First, if you decide to use chronology, make the sequence of dates or times as obvious as possible. In the next example, because timing is so important to this scarifying story of dental malpractice, each sentence should begin by locking itself into the chronology.


Second, some writers assume that, if they organize facts chronologically, they are by definition telling a story. This is a damaging mistake, which chapter 12 discusses.



Chapter 5

Applying Principle 3: Visible Chunking


Modern readers have very little stamina. If they see a long passage stretching unbroken to the horizon, they flinch, feel faint, and begin to skim. Hence the third principle:

PRINCIPLE 3
Readers absorb information best if they can absorb it in pieces.


When it first appeared, this principle, like the one on which the preceding chapter draws, had three corollaries. The first two are relevant in this chapter, the third in chapter 9.
A. Break up larger blocks of text by using headings, shorter paragraphs, and white space.
B. Break up smaller blocks (when you can) by using bullet points and lists.
C. Break longer sentences into phrases and clauses separated by punctuation (or into shorter sentences).
Properly applied, this principle is more than a sop to your readers’ impatience. It should walk hand in hand with an earlier principle: Make the structure explicit (Principle 1B). If you break your prose into chunks, the divisions should help to make the document’s structure visible. And, if you set out to make the structure explicit, a step that requires you first to make it clear to yourself, you will find it much easier to "chunk" the writing.
As chapter 2 says, over the past few centuries some forms of chunking have become so familiar as to seem inevitable. We take it for granted that books are divided into chapters, long documents into sections, sections into paragraphs, and paragraphs into sentences. As chapter 9 shows, longer sentences should also be broken into segments, although that kind of "chunking" comes less naturally to most writers. This chapter focuses on large-scale chunking, where the task is easier: to extend your usual habits just a little further.
Although the advice in this chapter is familiar, the reason for it is less so. The phrasing of Principle 3 suggests that its purpose is only to "serve" your readers. But your goal is usually much more ambitious. You want to impress them, to have an impact on them, to inspire respect. To do that, your document must first, of course, reflect the organizational skills discussed in chapters 2 through 4. But to convey real confidence and mastery, you have to create a structure so evident that it leaps off the page at first glance. For this to happen, the structure has to be visible in the way the text is divided. Four techniques will help.

Technique 3.1:
Use headings and subheadings.


We have heard judges say that they can tell whether a brief-writer knows his trade just by glancing at the fact section. If it rolls on unbroken for pages, they suspect they are in for a torturous read. If they see frequent headings, then they know they are in expert hands—especially if the headings actually provide a useful map of the facts.
To provide that kind of help, whether in a brief or elsewhere, it is not enough to insert headings in the right places. The headings have to strike the right balance between offering too little and too much information. Too little, and they serve as no more than visual breaks on the page (not a bad thing in itself, of course). Too long, as they are in the Argument section of many briefs, and readers tend to skip them. Put a long heading into all caps, and it will scare off almost everyone:
THE DISTRICT COURT ERRED IN DENYING DEFENDANT’S MOTION FOR MISTRIAL, WHERE AN UNRESPONSIVE HEARSAY ANSWER DURING CROSS- EXAMINATION VIOLATED DEFENDANT’S SIXTH AMENDMENT RIGHT TO CONFRONTATION, AND LED THE JURY TO IMPROPERLY INFER THAT PRIOR INFORMATION REGARDING DEFENDANT’S DISTRIBUTION OF DRUGS WAS KNOWN TO THE POLICE.
For one example of a well-crafted set of headings, see the Table of Contents on page 51. Here is another. (We give you just the table of contents because the full example would occupy too much space.) It has three virtues. The headings are relatively easy to read. They fit together to form a coherent outline. And they show up often enough to give readers a break when they need one, but not so often that they become obtrusive.



Technique 3.2:
Keep paragraphs relatively short.


For most modern readers, paragraphs remain comfortable when they run for no more than eight or ten relatively short sentences, and perhaps nine to twelve lines of type. A reader may put up with longer ones, but not happily. And if there are longer paragraphs, he would prefer to see some shorter ones as well.
It is foolish to be rigid about these judgments, however, especially because sentences vary in length and complexity. A longer paragraph of simple sentences takes less energy to read than a short one full of difficult sentences. In addition, with paragraphs as with sentences, lengths should vary. All that said, many lawyers write paragraphs that are too long, especially when they plow through an intricate, detailed analysis or recital of facts. The rule of thumb given above is a fine corrective against this temptation, and a useful criterion to use when you edit.

Technique 3.3:
When appropriate, use white space.


All the other techniques will have the happy effect of creating more white space on the page, and therefore making it look less intimidating. In some types of documents, however, you can go further, and use white space itself to make the page a friendlier place. This is especially helpful in dense legal documents—contracts and disclosure documents, for example—written for a broad consumer audience. The Securities and Exchange Commission’s Plain English Manual makes the point: "The white space signals a break for the reader while lightening the overall look of the document. White space especially strikes readers of disclosure documents because these documents usually feature dense blocks of impenetrable text. Increased white space invites reading and emphasizes important points."

Technique 3.4:
Use numbers, letters, or bullet points to break up lists.


This technique emerges just as much from Principle 1C (make the structure explicit) as from this one. The next examples make the point. In each, the chunking does more than make visible an already clear structure. It clarifies a structure that, though present in the original, was so deeply buried that the reader had to work hard to find it.
Example 1:

Example 2:

The next two examples are taken from the Securities and Exchange Commission’s Plain English Manual.
Example 3:

Example 4:

* * * * *
This chapter and the previous two apply the principles of clarity to a document’s organization. chapters 8 through 10 apply them to paragraphs, sentences, and words. Before that step, however, the next two chapters approach organization from a second perspective: How can you persuade impatient and demanding readers to pay attention and, even better, to trust you as their guide?



PART III:

Writing for Impact



Chapter 6

Capturing Your Readers


Call up before your mind’s eye your ideal reader, the one you deserve, the one who can do justice to the labor, the intelligence, the suffering that goes into your writing. He is very smart, of course, but also very friendly. He sees your memo in his mail, smiles with anticipation, and tells his secretary to hold his calls. Then he closes his office door and settles in for an uninterrupted afternoon’s reading, broken only when he phones you to applaud a particularly incisive passage.
Now let’s face reality.
Not once in your professional life will you find this reader. Never. In fact, the truth is crueler: No one wants to read what you write. This is not an insult. It is just a consequence of the mountains of paper that clients, judges, and other lawyers have to read. In this world, no document is guaranteed to hold their attention from start to finish (except a check). This truth is so difficult for so many writers to accept that it is worth driving home with three anecdotes:
• A judge described her method of dealing with briefs on non-dispositive motions she regards as trivial. She picks up the opening brief and gives it thirty seconds to prove that it will help her to decide the motion. If it fails the test, she goes on to the responding brief. If it fails, she goes on to the reply. There are times, she said, when she decides the motion without ever going back to read the opening brief.
• A junior associate in a law firm wrote a research memo for a partner. The partner phoned to deliver bad news: The memo was too poorly written to send to the client and, because time was short, he was asking a senior associate to revise it. The junior associate asked whether the substance, at least, was adequate. The answer: "I don’t know. After the second page, I still couldn’t figure out where you were going, so I stopped reading."
• An associate general counsel described a senior vice president in his company who refuses to read legal memoranda unless they begin with an executive summary—preferably in bullet-point form. At first, the lawyer resisted, arguing that he would not bother to send the memo unless it was worth the vice president’s time. The vice president insisted that he wanted to be able to judge that for himself, and without having to read half the memo to find out.
You may think these examples extreme. But, these days, they are not all that unusual. Certainly you will be better off assuming you write for this kind of reader than for a friendly fellow with lots of time on his hands.
At a document’s start, therefore, you face a tough rhetorical challenge: making busy, impatient readers pay attention throughout the document—not grudgingly, not just out of a sense of duty, but because you have shown that they will be richly rewarded. For many lawyers, meeting this challenge requires a wrenching change to their mental habits. Before you focus on what seems instinctively to come first—the substance—you must focus instead on what you might prefer to ignore: your readers’ expectations and needs.
This chapter provides a framework for thinking about your reader in a focused, analytical way. First, though, here is an example of the trauma that can be inflicted on a reader by a very smart lawyer who has not bothered to be smart about the act of communication. The author is a law-firm partner (using, of course, a draft prepared by an associate); the recipient is a client at a brokerage firm. At the chapter’s end, we’ll provide a diagnosis and revision. The next chapter applies the same framework to several other examples.

SMITH, JONES, ROBERTS & GREEN
John F. Green
(222) 555-6666
February 16, 1987
James S. Client
Senior Vice President
Apex Investment Corp.
5555 Main Street
Metropolis, Florida 99999
Re: Amendment of Rule 10b-6
Dear Jim:
On January 14, 1987, the Securities and Exchange Commission (the "Commission") adopted a number of amendments to Rule 10b-6 (the "Rule") of the Securities Exchange Act of 1934 (the "Exchange Act"), which amendments will become effective as of March 1, 1987. The Rule is an antimanipulative rule that prohibits, subject to certain exceptions, persons engaged in a distribution of securities from bidding for or purchasing, or inducing others to bid for or purchase, such securities or any related securities until they have completed their participation in the distribution. The purpose of the Rule is to prevent participants in a distribution from artificially conditioning the market for the securities in order to facilitate the distribution of such securities.
The Rule does contain, however, a list of narrowly defined exceptions for transactions that are intended to permit an orderly distribution of securities or limit disruption in the market for the securities being distributed. The amendments adopted to the Rule on January 14 contain a number of important expansions of these exceptions, the most important of which concern cooling-off periods for such solicited brokerage transactions and exercises of call options.
Solicited Brokerage Transactions. Prior to enactment of the amendments, the Rule prohibited a participating broker-dealer from soliciting brokerage transactions for shares of stock of the same class and series or any related securities as those to be distributed throughout the distribution period. Exception (xi)(A) to the Rule did, however, permit an underwriter, prospective underwriter, or dealer participating in a distribution to effect . . .

Here is the principle that will save your readers from such pain, and you from such a loss of credibility.

PRINCIPLE 4
Readers pay more attention
if you approach your material from their perspective, not yours.
Therefore:
A. Understand your readers as thoroughly as possible: their goals, their expectations, their reading habits, their intellectual framework, and what they already know.
B. At the document’s start, show your readers (quickly) that you will give them practical help without wasting their time.
C. Adapt your language and organizational habits to your readers’.


PRINCIPLE 4A
Understand your readers.


This principle requires you to think about your reader more analytically than most writers usually do. Here are four questions to jump-start this analysis:
1. Why does he need the information—and how will he use it? To make a decision? To avoid regulatory problems? As a weapon in an ongoing argument? Novices often write as if their goal is only to answer a legal question or educate the reader about the state of the law. Most of the time, the reader’s goals are much more concrete. He faces a specific problem or opportunity or decision with which he wants your help, and he expects the document to be shaped into an efficient tool for providing that help.
Often, deciding what practical help the reader wants is easy. In other situations, though, it may take more thought and, perhaps, some investigation. If you are writing for a client, in addition to his most obvious goals—structuring a deal, avoiding a risk, saving on taxes, negotiating a rich settlement—he may have less explicit concerns as well. Is resolving the problem worth a lot of time and money, or does he want to get rid of it quickly? Is his pride involved? If he is in a dispute, does he want to return eventually to good terms with his adversary?
2. What does he already know? A novice often writes as if his reader will come to the document with the same knowledge the writer had when he began his research. This assumption is wrong more often than it is right. If your reader already knows a lot, then it is a mistake to write a primer about the basics, as you may be tempted to do if you had to bone up on them yourself. On the other hand, if the reader is a foreign client, for example, you should not assume that he necessarily knows much about U.S. law or legal terminology. "Fraudulent conveyance" means one thing to a U.S. lawyer, another to a foreign client who arrives in your office after a $75 cab ride from the airport two miles away.
Even after you answer this question, you may still find it tricky to strike a balance between your reader’s impatience and your obligation to be thorough and careful. Does the reader really know what he thinks he knows? Does he see the basic facts or issues just as you do? Will he pass the memo on to someone less knowledgeable, or could it be plucked out of a file two years later by someone who knows nothing about its background? To deal with these tricky situations, a variety of tactics can help. The list begins with those that give background information the most emphasis:
• Write a memo that assumes no prior knowledge, but accompany it with an executive summary or concise cover letter.
• Label some information explicitly as "background," preferably with a sub-heading.
• Supplement a brief reference with more detail in a footnote or appendix.
• Refer to familiar law or facts briefly, but in a way that makes very clear that understanding them is a predicate for understanding the memo.
3. How much does he want to know? If you are a junior lawyer writing a research memo for a senior colleague, your reader probably expects a lot of detail. If he then asks you to turn your memo into a letter to a client, that reader probably wants much less detail. Lawyers often make the mistake of packing into a document the volume of detail they feel is justified by a vague "reasonable lawyering" standard, rather than by their readers’ actual needs.
4. What language and organization will seem natural to him? The more you can show your readers that you understand how they think and speak, the more receptive they will be. The chapter returns to this point in a few pages.
Asking these four questions should become part of your habitual discipline before you begin to write. But it will not do much good unless you also develop the knack of looking at your writing from your audience’s perspective, not your own. Developing this habit usually takes some effort, because it is so easy to lose sight of your audience in the act of writing. When you speak, the audience is directly before you. If they are bored or uncomfortable, you cannot help but notice. When you write, however, all you see are words. It requires an act of imagination, based on judgment and experience, to understand how the words will affect your readers.
In this situation, it is easy to think about the audience only cursorily, and to let our own habits and desires take over. If we succumb to this danger, we end up convincing ourselves that our audience really likes what we are forcing down its throat: The client wants the legal jargon because it proves the lawyer is a lawyer; the partner wants only an abstract legal analysis because it is not the associate’s job to advise the client. We have heard all these arguments. They are signs that the writer has become a solipsist, creating an audience to suit his needs rather than adapting himself to his audience.

PRINCIPLE 4B
At the start, show (quickly) that you will give your readers practical help without wasting their time.


To make all the work you put into understanding your audience pay off, you must bring it to bear very quickly in a document’s opening paragraphs. There at the start, in a few seconds, a reader can usually tell whether a writer is thinking pragmatically about a document’s usefulness, and whether he has the skill to shape it into a scalpel rather than a blunt instrument for operating on the problem it addresses. In those few seconds, you often win or lose your struggle to capture the reader’s attention and establish your credibility.
For example, here is the introduction from a newsletter article for company managers who deal with employee benefits:
Before:
A potentially attractive employee benefit is the option to buy additional vacation or paid time off (PTO) days and/or to sell vacation or PTO days an employee does not expect or want to use. This article describes the pros and cons of offering "buy" and "sell" options.
The revision below begins from two assumptions about what this audience already knows: the benefit’s existence is old news, but the practicalities of using it are not. And the audience knows enough about the law in this area to need no explanation of the constructive receipt doctrine.
After:
An attractive employee benefit is the option to "buy" or "sell" vacation or paid time off (PTO) days. Without careful planning, however, this benefit can run afoul of the constructive receipt doctrine, and therefore have unfortunate tax consequences. This problem can be avoided either:
• by making the buy-and-sell option available under a cafeteria plan, which is exempt from the constructive receipt doctrine; or
• outside a cafeteria plan, by following the special elections rules applicable to nonqualified deferred compensation arrangements.
This article explains the pros and cons of each approach.

PRINCIPLE 4C
Adapt your language and organizational habits to your readers’.


Readers have a right to expect that, as far as possible, we will use their language, adapt ourselves to their expectations and customs, and generally show that we share common ground. The less like you the reader is, the more likely that what feels natural to you will make him uncomfortable. If your habitual language and thought processes will seem alien and obtuse, the burden of translation should fall on you, not him.
You can outrage a reader’s expectations in two ways: by your choice of language or of organization. Because lawyers are notorious for using jargon, chapter 11 spends a few extra minutes on this topic (see page 266). For sophisticated writers, however, organization is the trickier issue. When you approach a document’s organization as a writer, not just as a lawyer, your first question should be whether the reader really wants to cope with an organization that forces him to think like a lawyer, to step through a legal analysis as a lawyer would. If he is a client, he probably doesn’t. He just wants to know whether the result of his lawyer’s thinking is worth anything. Therefore, he may resent forms of organization that lawyers use so instinctively they no longer notice them.
For example, lawyers tend to begin an analysis by restating the question and the relevant facts. Businesspeople find that convention irritating and time-wasting. Lawyers are trained to begin an analysis by explaining the relevant legal authority. Businesspeople do not instinctively genuflect in front of legal authority, and no other form of authority occupies an analogous position in their intellectual universe. As a result, they tend to react badly when a letter or memo implies that they should pay homage to legal authority for several paragraphs before the writer pays attention to their practical goal.
chapter 7 returns to this organizational problem, in the context of a lawyer’s letter to a businessperson. It shows up, however, not just on the large scale of a document’s basic organization, but on a smaller scale where it is harder to spot. For this trap, see the box on the following pages.


Applying the Principles
To apply these principles to capture your readers’ attention and establish your credibility, it helps to translate them into the questions readers will be asking you at every document’s start:
1. Will you help me? In a concrete, practical way? Or will you just hand me some information and then leave me to figure out how I should use it? Sometimes, you can answer this question simply by summarizing in the introduction the help your document provides. At other times, however, confronting the question may force you to redefine your task. Perhaps you should not just report information, but also help your reader take the next step in using it. For example:
Before:
I have been told by Congressional staff that there is some interest in partially restoring the deduction for financial institutions of interest paid to carry state and local tax-exempt bonds. As you know, the deduction was effectively eliminated by the Tax Reform Act of 1986 in order to increase taxes paid by the banking industry. The change was estimated to increase taxes on financial institutions by $1.2 billion.
From the reader’s perspective, the second sentence is a misstep. It gives him something he does not much want (that is, information he already knows), and does not give him what he needs (that is, help in turning the new information to practical use).
After:
Congressional staff have told me that some legislators are interested in partially restoring financial institutions’ ability to deduct interest paid to carry state and local tax-exempt bonds. Although no specific proposal is being actively considered at present, discussions are likely to continue in several Congressional forums. As a result, the timing is opportune for clients who would like to shape legislation on this issue. I have attached a list of clients we might approach and a draft letter to them.
2. Will you use my time efficiently? Or will you waste it by telling me what I already know? Or by making me wade through pages of tedious detail before I get to anything I care about?
3. Are we from the same planet? Or do you think differently and use a different language?
Let’s now bring these questions to bear, along with the rest of the framework this chapter provides, on the example at the chapter’s start. First, glance at the letter again, keeping in mind what a writer should try to know about his audience before beginning to write:
1. Why does the reader need the information, and how will he use it?
2. What does he already know?
3. How much does he want to know?
4. What language and organization will seem natural to him?
The writer bothered to ask none of these questions. If he had, he would have quickly realized that:
1. Jim wants the information not because he has a passion for the arcana of Rule 10b-6, but because he wants to use the amendments to make more money for his business.
2. Given his profession, he already knows much of what the opening paragraphs tell him, and will therefore regard them as largely a waste of time.
3. He wants to know a lot of the details—but about what is new, not about the history of Rule 10b-6.
4. Because he is a businessperson, not a lawyer, he will probably be put off both by the legalese of the opening paragraph, with its pedantic accumulation of detail, and by the lawyerly habit of carefully laying all the foundations before getting to the point the reader cares about.
Here is a revision that results from thinking more carefully about the audience, and then using the three questions readers always ask—Will you help me? Will you be efficient? Will you speak my language?—as a guide to beginning the letter from Jim’s perspective. The new opening sets out to show that the letter has practical help to offer, that it will use Jim’s time efficiently, and that it can speak his language. When it turns to background that Jim already knows, it does so with a subheading that helps him decide quickly whether to read or skip this section.

SMITH, JONES, ROBERTS & GREEN
John F. Green
(222) 555-6666
February 16, 1987
James S. Client
Senior Vice President
Apex Investment Corp.
5555 Main Street
Metropolis, Florida 99999
Re: Amendment of Rule 10b-6
Dear Jim:
The Securities and Exchange Commission has recently amended some of its rules to expand the circumstances in which persons engaged in a distribution of securities may enter the market for them. Because these changes will allow Apex to undertake some trades that were previously prohibited, we thought it useful to provide a summary of them, and we would of course be glad to discuss their details further.
Summary of the amendments and their implications. The changes result from amendments to Rule 10b-6 of the Securities Exchange Act of 1934. These amendments, which become effective as of March 1, enlarge the exceptions to the Rule’s general prohibition against persons engaged in a distribution of securities entering the market for them. Among the expansions, these are the most important:
1. ........
2. ........
3. ........
As is discussed in more detail below, these expansions will have at least two benefits for your business:
1. ........
2. ........
Background. The changes do not alter the Rule’s purpose of preventing persons engaged in a distribution from artificially enhancing the market for the securities to facilitate their distribution. In general, the Rule prohibits these persons from bidding for or purchasing the securities or related securities, or inducing others to bid for or purchase them. The prohibition extends for as long as a person continues to participate in the distribution.
Before the March 1 amendments, however, the Rule contained only some narrow exceptions to these prohibitions, for transactions intended to permit an orderly distribution of securities or to limit disruption in the market for them. . . .
The new amendments. The amendments have significantly expanded the exceptions. . . .

In some circumstances, even the most skillfully crafted letter or memo may seem distressingly long and painful to a harried, high-level reader. In these situations, a cover letter may help the relationship between reader and writer, even if it cannot do much, finally, to make the substance more digestible:

SMITH, JONES, ROBERTS & GREEN
John F. Green
(222) 555-6666
February 16, 1987
James S. Client
Senior Vice President
Apex Investment Corp.
5555 Main Street
Metropolis, Florida 99999
Re: Amendment of Rule 10b-6
Dear Jim:
The SEC recently liberalized the stabilizing rules that govern Apex’s activities when it participates in an underwriting. As a result, some previously prohibited trades will now be legal. For example, the cooling-off periods for solicited brokerage transactions are much shorter and open call option positions can be exercised sooner.
I have attached a summary of the changes’ impact. If it would be helpful to Apex, we would be glad to meet with Allison Straightarrow and her Compliance Department staff to discuss the new rules.
Please let me know if our summary raises any questions or if you would like more information.
Sincerely,

chapter 7 contains several more examples of how to capture your reader’s attention, as does chapter 15 (examples 5 and 7).
A final point: So far, this chapter has assumed that your task, whatever it is, requires you to write. In some situations, that is not a safe assumption—a point that novices sometimes miss. For more about this trap, see the following box.
As this chapter demonstrates, writing introductions requires a high degree of skill and attention. The next chapter focuses more specifically on that challenge, bringing to bear all four of our fundamental principles.

Should you write at all?
"Writes too many memos."
—A comment from an associate’s evaluation.
In law school, writing is by definition a good thing. In the practice of law, it can be a bad thing. It can record information that is better left undiscoverable, it can lock you into positions you may want to modify later, and, in some situations, it can change a dialogue into a confrontation. It can also be too expensive and too slow. In many areas of transactional practice, research memos are rare. Clients do not want to pay for them, and transactions often move so quickly that no one has time to write them. Even in litigation practice, the trend is away from formal research memos unless they are, in effect, drafts for a brief.
In this environment, a writer has to approach each assignment as he would any other action in the business world, by weighing its practical value against its cost and risk.
The first question should be whether to write at all. Will the memo or letter do some good that an oral report or email would not? If so, is the benefit worth the cost? This cost includes not just the dollar value of your time. It also includes the delay in communicating. Will that diminish or destroy the information’s usefulness? And will it affect your credibility, because it will make you appear slow and unresponsive? Few things demonstrate bad judgment as visibly and painfully as writing a long, formal memo when the situation called for a quick, incisive oral report or email.
But this analysis cuts both ways. Novice lawyers sometimes fail to write in two circumstances that may call for it: when they should memorialize a conversation to guard against disputes or failures of memory, and when they could take the initiative to draft a document that they know someone will eventually have to write.
A quick example:
A partner in a firm’s New York office receives a faxed letter from a foreign client asking a question that involves California law. He emails the question to an associate in the San Francisco office. The associate emails back an intelligent, concise, and quick answer. The partner is annoyed. Why? Because both associate and partner know that this client prefers to communicate with its lawyers by letter. By answering with an email, the associate has in effect delegated the drafting of the letter to the partner. The annoyance could have been avoided by better delegation from the partner—but also by more attention from the associate to the pragmatics as well as the substance of his assignment.
Let’s now assume you have decided the situation requires a written response. You still need to decide whether it calls for a Caddy or a Chevy, a full-blown, cut-no- corners document, or just something sufficient to the occasion. The choice depends not only on the importance and complexity of the topic, but also on the audience. In some circumstances, the right choice may be fairly obvious. If you are writing to give other members of a team quick guidance about a hot issue, something informal and outline-like—perhaps even in bullet points—may be enough. On the other hand, if you are a law-firm associate writing a memo to in-house counsel about a major regulatory issue, then the situation clearly calls for something more formal as well as more detailed.
In that situation, as this chapter has already suggested, the touchy question is "How detailed?" More often than not, your readers want enough detail to establish the reliability of your answer or recommendation, or to explain clearly what you are asking them to do—but no more. "Enough" means something different in business than it does in academia, and new lawyers who write lengthy analyses of publishable quality are often shocked when they are berated rather than applauded by their supervisors.
In many circumstances, however, you cannot know how much detail is appropriate, or which format will be best received, unless you ask—something legal writers hardly ever do. Often, they should. We have not yet met an in-house counsel who would object to being asked this question before receiving an expensive piece of writing, or a partner who enjoys being surprised by an associate’s choice of format. Asking questions about these issues should be as much a part of your preparation before you write as your legal research.




Chapter 7

Writing Effective Introductions: Making Readers Smart, Attentive, and Comfortable


An introduction can either put the entire document squarely on the path toward success or send it into a ditch, perhaps irretrievably. Every experienced writer knows—and has known since sixth grade—that a document must begin with an "introduction" of some sort. But lawyers nevertheless regularly underestimate an introduction’s impact because they forget:
• how desperately their readers crave help in grasping complex information, and how much they need that help before the information begins to flow;
• how quickly they become frustrated, or worse, when a document fails to prove quickly that it will help them without wasting their time; and
• how quickly they turn against writers who do not speak their language or share their frame of reference.
For an introduction to work as well as it should, it has to apply the principles of clarity discussed in chapters 2 and 3 and, as the previous chapter discusses, to approach the document from its reader’s perspective.
In this chapter we will first identify the techniques that, in general, produce strong introductions, and then apply those lessons to four specific contexts:
1. writing for clients (letters)
2. writing for judges (briefs)
3. writing for senior lawyers (internal law firm memoranda)
4. writing for non-lawyers who prefer to be left alone.
The Techniques
For the first task in particular, the key to success is understanding the difference between information and meta-information (see chapter 3). For lawyer-writers, the idea of meta-information carries a startling—even counterintuitive—message: If you want your readers to grasp and remember significant information (facts, law, insightful analysis, whatever), you must create that significance not after or during the information, but before it. In other words, you must "activate" the reader’s mind properly at the start.
This "activation" is a serious challenge, especially if your reader is not much inclined to pay attention. To help organize the task, here is a mnemonic device. In an introduction, your job is to make your reader simultaneously smart, attentive, and comfortable.
Smart: You must make your readers "smart" enough to understand and appreciate the significance of what you are about to tell them. Thus,

Technique 1:
In your introduction,
provide a focus, a map, and links to what the reader already knows.


Attentive: You must make your readers pay enough attention so that you can make them smart. Thus,

Technique 2:
In your introduction,
give the right answer to the reader’s questions:" Will you help me?" and "Will you use my time efficiently?"


Comfortable: You must make your reader relax enough to be willing to pay attention and be made smart. Thus,

Technique 3:
In your introduction,
give the right answer to the reader’s question:" Will you speak my language, or will I have to endure yours?"


We list these techniques in the order in which most lawyers would rank them, because lawyers instinctively focus on substance first. But readers focus on them in the opposite order. First, they register whether you appear to be from the same planet, if not the same neighborhood. Then they decide whether what you have to offer is worth their time. And only then will they settle back and allow you to make them smart.
chapters 2 and 3 provide the framework for making readers smart; chapter 6 provides one for making them attentive and comfortable. This chapter applies these frameworks to several examples. Because so many writers make the mistake of focusing solely on substance and forgetting about their readers, and because earlier chapters covered in detail the challenge of making readers smart, the chapter focuses primarily on how to make them attentive and comfortable.
Before turning to these examples, though, let’s recast your task at a document’s start in terms that may be more familiar. Much of its advice leads to one moral: You should "front-load" a document, putting more substance at its start than most writers tend to do. This front-loaded information is usually referred to as your "point." But the point is not a simple thing.
What’s your point?
All professional writing must make a point, in the sense that every document must have some practical reason for its existence. But too many writers misunderstand even this fundamental fact. The usual and most comfortable assumption is that the "point" is simply the reason for which you are writing the document—to answer a client’s question, to attack an opponent’s argument, and so on. It is not. In professional contexts, the document exists not because you are writing it, but because someone is going to read it. Hence its point is actually your answer to the reader’s inevitable question: "Why should I spend time on this?"
In almost all professional writing, you should make this point at the beginning. This advice is familiar, but not at all easy to follow. Lawyers in particular struggle with it for two reasons. First, summing up your point and exposing it in full view, naked and defenseless, can be scary. In fact, to some lawyers it seems professionally irresponsible, even simple-minded. Second, in legal writing, the point includes more ingredients than many writers realize. It is a complex compound, not a simple thing, and its ingredients vary from one context to another.
Here’s the simplest context: You are writing about recent cases on SEC Rule 10b-5 for readers who have a passionate and intense interest in the subject. In this situation, you might be able to get away with an introductory statement of your point that is no more than, in effect, "Here’s some interesting news about Rule 10b-5." Your readers would probably appreciate a little more, such as a summary of the highlights, but they will probably keep reading nevertheless, and they will probably know enough before they pick up the document to follow your discussion.
Most of the time, however, the point has to contain much more information if it is to make your readers smart and attentive, much less comfortable. In particular, it should address not only the document’s narrow "legal" point, but also its broader "practical" point for its readers:
• The question, issue, or problem. Think about this ingredient from your readers’ perspective, not just yours. For you, the "question" may be the sentence you came up with when you asked yourself, "What’s the legal question here?" For a business client, it is likely to be, "What should I do?" For a judge, it is likely to be, "What specific question, pared down to its narrowest formulation, do I need to decide?"
• The answer or conclusion. Again, think about what your readers want. A business client probably does not care much about the legal answer to a legal question. That is not what he means when he asks for your conclusion. He wants a recommendation about a course of action or, at least, help in understanding the benefits and risks of the alternatives.
• The précis. For other lawyers and judges in particular, the point should often include a précis of the analysis by which you tackled the question. Unlike many business clients, lawyers may care about the method by which you reached your conclusion, not just the conclusion itself, because they cannot rely on your conclusion until they understand how you arrived at it.
As a result, a full or practical "point" contains much more than many writers realize. For example:

This version does more complete justice to the conclusion, in both its legal and its practical forms. It also provides a précis of the analysis. In the process, it does a much better job of making the reader smart, because the Summary Conclusion’s first and third sentences create a focus that will guide the reader through what follows. And, of course, this version quickly shows that the writer has practical advice, not just legal analysis, to offer.
Litigators recognize that this "full" statement of the point begins to look—as it should—much like the "Summary of Argument" in an appellate brief. If you are not a litigator, it may help to think about the point in a different context: the elevator test.
You are an associate who makes the classic mistake of answering the phone at 5:00 P.M. on a Friday. The result is a crash research assignment, critical to a hot transaction. Much depends on your conclusion. You spend all weekend working. Monday morning, haggard but proud, you stagger into the partner’s office and drop your memo on his desk. Monday passes, and you hear nothing back. Tuesday passes. Wednesday drags on, and you begin to think the memo must have been so bad that he cannot bring himself to talk to you.
Wednesday evening, you happen to see him walking down the hall towards you carrying a suitcase. In a fit of courage, you stand in front of him and say, "By the way, that memo you asked for—what did you think?"
He looks mildly—but only mildly—embarrassed. "Ah, I’m sorry, but I’ve been so under water that I haven’t had a chance to take a look at it yet. It’s in my briefcase, and I’m running late for a flight. In fact, I have to call that client from the plane. Tell you what: Ride down in the elevator with me and tell me what you found."
The bad news: You’re only on the fifth floor.
If you can write into your introduction what you would say in that elevator ride, you have stated your full point.
Why do so many lawyers resist summing up their point at a document’s start? They usually argue something like this: "If this were a simple issue, I could make the whole point explicit in one sentence (or one paragraph). But my analysis is long and complex and full of nuance. I can’t sum it up without distorting it." For novice lawyers, this argument feels all the more convincing because, in law school, they were rewarded more for the sophistication of their thinking than for the usefulness of their conclusions.
But this argument rests on three mistaken assumptions.
1. You have a choice about whether to sum up the point explicitly and concisely. In truth, if you do not, your readers will—especially if they have to discuss the document’s point with someone else or use it to take action. If they want to remember or use the point, they have no choice but to reduce it to a capsule. If you leave this summarizing to them, you run the risk that they will not see quite the point you intend.
2. To summarize the point, you have to make the answer to a question seem more certain than it is. In fact, the point includes the degree of probability that attaches to your answer, and this needs to be made as explicit as the rest of the point. If the law on the issue is a mess, and the most you can say is that two plausible arguments find limited support in the precedents, then that needs to be—and can be—summed up explicitly.
3. Your conclusion will be more persuasive and credible if you lead gently up to it. This may be true in some situations, but they are rarer than most writers like to believe. Usually at least four strong reasons justify starting with a conclusion. First, it gives readers what is most important to them without making them wait. Second, it provides a context that helps them understand the analysis: If they know where you are heading, they will struggle less to follow the twists and turns. Third, it demonstrates the writer’s self-confidence and leads readers to respect his work. Fourth, it encourages better organization in the rest of the document, because it encourages the writer to create a logical defense of the conclusion instead of retracing the path of his research.
In sum, stating your conclusion first will always make your writing stronger and clearer. That is why most law-firm formats for internal research memos require a summary conclusion at the start. But sometimes the standard of absolute clarity conflicts with another standard, usually persuasiveness or tact. Perhaps the conclusion is so unpopular or superficially implausible that it may be rejected out of hand unless you lead readers to it step-by-step. Perhaps it is such bad news, or reflects so badly on someone, that it should not be thrown in your readers’ faces at the start. Or, perhaps, in a rare situation, the process by which the conclusion was reached is more important than the conclusion itself. Some judges, especially on appellate and supreme courts, make this argument about some of their opinions.
The goal is not to train yourself to lead with your conclusion because it is a rule. As always, your goal should be to become more adept, and more efficient, at thinking through what you should do in each situation to make your reader smart, attentive, and comfortable. That said, your default position, out of which you should have to argue yourself, should be to state your conclusion first, and to state it fully.
Let’s turn to some examples drawn, as we said at the chapter’s start, from four contexts:
A. writing for clients (letters)
B. writing for judges (briefs)
C. writing for senior lawyers (internal law firm memoranda)
D. writing for non-lawyers who prefer to be left alone.
Later, in chapter 14, we will deal with writing as, rather than for, a judge.
This chapter looks at all these examples through chapter 6’s framework: the questions you should ask about your audience, and the equivalent questions they will ask you at the document’s start. (As a reminder, the questions are listed in the box below.) The goal is not to give you "form" introductions. Documents, audiences, and contexts vary too much for that. Instead, as has been the case throughout this book, the goal is to help you think like a writer, because that analytical process remains the same in all situations.

The questions you should ask:
1. Why does my reader need the information—and how will he use it?
2. What does he already know?
3. How much does he want to know?
4. What language and organization will seem natural to him?
The questions your reader will always ask:
1. Will you help me?
2. Will you use my time efficiently?
3. Are we from the same planet?


A. Writing for Clients
In this first example, the client is a bank, and the document is a letter responding to a question about the priority of various debts, an issue that could prevent the bank from making a large commercial mortgage. The writer is a lawyer in the bank’s principal outside law firm, and his letter is addressed to the bank’s associate general counsel, who posed the question to the firm. But the lawyer knows that the ultimate and key reader of the letter will be a banker who has to decide whether to authorize the mortgage. And, because of the bank’s internal cost-allocation policies, this reader’s business unit will also have to pay for the letter.
Even without the more specific knowledge you would have if this were your client, what can we confidently assume about this ultimate reader?
1. Why does my reader need the information—and how will he use it?
Clearly, he wants the information to help him decide whether to give the mortgage. But it’s worth parsing that answer more carefully.
First, he is not neutral about the outcome. He would prefer to do the deal, because it will help the bank make money and, perhaps, increase his bonus at the end of the year. He sees your job as helping him to "do the deal," not just as answering a legal question.
Second, to make his decision intelligently, he has to understand how risky it would be to grant the mortgage. And he should understand the risks thoroughly and specifically. In fact, he would really prefer for them to be quantified, although he has probably given up hope of ever persuading a lawyer to go out on this limb.
2. What does he already know? Given his line of work, he probably has at least a basic grasp of what mechanics’ liens are all about. If he were your client, you would probably know much more about his legal sophistication. If you did not, you might want to investigate.
3. How much does he want to know?
Not as much as a senior lawyer reading a junior’s research memo, and not as much as the in-house lawyer. How much may depend partly on his legal sophistication, and partly on the nature of your conclusion: If it is the "wrong" one because it costs money or time, then he probably wants a more detailed explanation.
4. What language and organization will seem natural to him?
You may take it for granted that he dislikes legal jargon. But stop to consider the kind of organization, not just diction, he is likely to prefer.
As we suggest in chapter 6, he may react badly to an organization that emerges from a lawyer’s habit of first defining a question, then locating the relevant legal authority, and then applying the law to the facts. Because the banker’s job is to do deals that make money, he tends to think by identifying an opportunity, defining the methods by which he could take advantage of it, and then balancing the cost and risk of each method against the potential benefit. From his perspective, a document’s organization should reflect that form of thinking.
Now put yourself in the banker’s head as you read this draft:
First version:


Dear Mr. Smith:
You have asked us whether, under West Dakota law, Metrobank’s proposed mortgage on Bigproject will take priority over a mechanic’s lien for certain engineering services performed before the recording of the mortgage.
Under West Dakota law, mechanic’s liens are preferred to all other titles, liens or encumbrances that may attach to or upon construction, excavation, machinery or improvements, or to or upon the land upon which they are situated, which shall either be given or recorded subsequent to the commencement of the construction, excavation or improvement. . . . [Eight more lines of text omitted.]
The statute has been interpreted to mean that any mechanic’s lien, whether filed before or after a mortgage is recorded, has priority over that mortgage if construction. . . .
Let’s dissect this draft through the lens of the three questions every reader asks of every professional document:
1. Will you help me?
The opening paragraphs show no signs of offering help. When this was pointed out to the letter’s drafter, he came back five minutes later with this revision:
Second version:


Dear Mr. Smith:
You have asked us whether, under West Dakota law, Metrobank’s proposed mortgage on Bigproject would take priority over a mechanic’s lien for certain engineering services performed before the recording of the mortgage.
The mortgage would lose its priority only if the engineering services were held to be the start of construction. They probably would not be, but the situation is not entirely free from risk. We therefore recommend that you revise the mortgage so that it becomes a construction mortgage.
The new second paragraph at least has its heart in the right place. But it still suggests that the lawyer, from the banker’s perspective, just does not get it. For the answer to be truly useful, it has to allow the banker to judge risk against reward, cost against benefit. To do that, he needs more information about the risk of granting the mortgage in its present form. What does "probably" mean? "Yes—but I’m a lawyer, and you’ll never catch me giving a flat answer?" Or does it mean the odds are 10 to 1 in favor? Or 7 to 3? In addition, the banker needs more information about the cost of the alternative. What does the change entail, in terms of legal costs, delays, practical difficulties, or new risks?
We will offer a better revision after we finish dissecting the first draft.
2. Will you use my time efficiently?
The opening paragraphs go out of their way to waste the reader’s time. This unhappy result has two causes, both here and in many other clumsy letters and memos:
First, the letter dumps on the reader more detail than he wants or needs to know. This is most obvious in the second paragraph. Not only is it lifted more or less verbatim from a statute or regulation, but most of it will turn out to have no relevance to the analysis.
Second, even if the detail were not excessive, it would feel as if it were because the writer has not first satisfied the reader’s two initial cravings: for practical help, and for a comforting, lucid overview of the analytical framework into which the detail will fit.
3. Are we from the same planet?
One problem is obvious: The draft’s second paragraph is unadulterated legalese. In addition, the opening paragraphs make two organizational missteps.
First, the opening paragraph states a question that has already been processed into legal terms. The question was probably put this way by the in-house lawyer, and perhaps even by the banker if he was legally sophisticated. But the chances are he simply asked whether, if he granted the mortgage and it went sour, the bank could get its money out first. Moreover, no matter how the banker phrased his question, the habit of restating it before answering it is a legal convention, not a business one.
Second, the writer assumes his reader will share his sense of triumph at having found relevant authority. Underlying this misstep is the more fundamental mistake we have already discussed. The writer is trying to make his reader walk through a legal analysis, rather than using its results to help the reader.
And now a revision. . . .
In fact, we’ll offer two. The first represents relatively mild surgery, and you might rest content with it if your primary audience were the in-house counsel. The second results from a more drastic rethinking, focusing on the banker’s expectations.
Third version:


Dear Mr. Smith:
You have asked us whether, under West Dakota law, Metrobank’s proposed mortgage on Bigproject would take priority over a mechanic’s lien for certain engineering services performed before the recording of the mortgage.
For Metrobank to ensure that the mortgage takes priority, we recommend that it is revised so that it becomes a construction mortgage. Section III of this letter provides more details about the necessary changes. If you decide to take this approach, we would be glad to provide a draft of the revised mortgage.
Without these changes, there is a risk that the mortgage could be held to have lost priority. Under the relevant West Dakota statute, the mortgage would lose its priority only if the engineering services were held to be the start of construction. West Dakota courts have held that a start must involve visible construction work on the site, a criterion that would not be met by engineering services. However, no West Dakota court has directly addressed this issue for 10 years, and more recent cases in other jurisdictions have employed broader definitions of the start of construction. We believe, therefore, that there is a substantial risk that a West Dakota court today would follow the trend that has developed in other states. Our analysis of this risk follows.
I. Priority of Mechanics’ Liens
Under West Dakota law, mechanic’s liens are preferred to other liens or encumbrances, such as a mortgage, if the latter are "given or recorded subsequent to the commencement of the construction, excavation or improvement." [Citation] (The text of the statute is attached.) The statute has been interpreted to mean that any mechanic’s lien, whether filed before or after a mortgage is recorded, has priority over that mortgage if construction began before the mortgage was recorded. There is no . . .
Although we have left the first paragraph unchanged (we will come back to it), the rest is substantially different. The goals were:
• To change the summary conclusion from a "legal" answer to a practical recommendation.
• In the summary conclusion, to provide more information—specifically, about risk—to help the reader make a decision.
• When the letter turns to the legal analysis, to step back and sum up its implications, rather than walking directly into a swamp of details.
• To avoid wasting the reader’s time with the entire statute when only some of it is relevant (and, by the way, to get rid of the legalese).
• To make the memo easier to read by using headings.
This version thus does a better job—though not yet a good enough one—of proving that it will help the banker without wasting his time. At the same time, it also does a better job of making him smart enough to read the rest of the letter intelligently and efficiently:
• It provides a better focus for the legal analysis: What is the definition of "start of construction"?
• It provides a map—an implicit one, but still a map. The memo will deal first with the risk attached to the original mortgage, and in that section will look first at West Dakota law and then at the law in other jurisdictions. Then it will turn to the construction mortgage.
Would the banker be happy with this version? Probably not, because it still reads too much like a lawyer writing for other lawyers. For one thing, it begins by restating the legal question. For another, it delays the answer to the key pragmatic question: What will it take to revise the mortgage? Here is a final revision:
Fourth version:


Dear Mr. Smith:
After analyzing your proposed mortgage on Bigproject, we recommend that it be revised into a construction mortgage. This revision will avoid the risk that, if Bigproject becomes insolvent, your claims would take second place to claims by High Rise Engineering for services it will have performed before your mortgage is recorded.
As is explained in more detail below, a construction mortgage differs from your proposed mortgage in two ways: . . . Neither change involves any disadvantage or additional risk, compared to the terms of your proposed mortgage. If you were to ask us to revise the mortgage, we would expect our legal fees to be approximately $[ ], and for the revisions to take approximately [ ] days.
The risk attached to your proposed mortgage arises because there is a significant chance that a court would find HighRise’s engineering services to be the start of construction on the site. In that case, under West Dakota law, High Rise’s claim—a mechanic’s lien—would take priority over the proposed mortgage. Although West Dakota courts to date have held that the start of construction must involve visible construction work on the site, no West Dakota court has addressed this issue for ten years, and more recent cases in other jurisdictions have employed broader definitions of the start of construction. This trend might be followed by a West Dakota court facing the issue today.
I. Terms of a Construction Mortgage
This revision tries to see the situation through the reader’s eyes and shape the document to meet his needs.
• The letter now abandons the legal convention of beginning by restating the question.
• It links more directly to the "old" information the banker brings to the document: not the law, but the deal is he is trying to put together.
• It quickly and explicitly answers the questions the banker is bound to have about the costs and risks of the lawyer’s recommendation.
• It discusses the risks of the proposed mortgage from the concrete perspective of the banker’s deal, not from an abstract legal perspective.
• After the introduction, it deals next with the proposed revision of the mortgage, not with the risks of the original mortgage. Unless the banker wholly mistrusts the lawyer, he will care more about the mortgage he will probably grant than the one he will not.
Same Analysis, Different Situations
The rest of this chapter applies the same analytical framework to three other situations: writing for a judge, writing for a more senior lawyer, and, finally, writing for laypeople to tell them to do something they would prefer to ignore (the classic situation, for example, of lawyers responsible for regulatory compliance). We will not inflict on you as detailed an analysis as with the first example, but will instead focus on your most important task: proving you have the right kind of help to offer the reader.
B. Writing for Judges
It is impertinent, of course, for us to explain the kind of help judges want. For a more authoritative account, read Winning on Appeal by Ruggero Aldisert, formerly chief judge of the U.S. Third Circuit. (Despite the title, much of the advice is relevant to trial as well as appellate briefs.) Over the years, however, we have talked to scores of judges about what they like to see in a brief. Most fundamentally, they say, they want your help to decide a case fairly. Most think of themselves as dispensers of justice, not bureaucratic precedent machines. But they also want help in disposing of the case quickly. Their dockets are long, and they prefer not to get bogged down in one case while twenty others are waiting.
From that perspective, let’s now take a common situation. You are writing the first paragraphs of an opening brief for a motion to dismiss. In this specific context, at the start of a case, what kind of help do judges need to be able to do justice, and do it quickly?
First, they want to understand the big picture. What is the fight all about? What is the underlying story? Who wants what? Then they want to zero in quickly on the specific questions—not just the broad issues—they will have to answer to decide the motion. Finally, they want to know why you think you have a leg to stand on: What is the core of your argument? (In other types of briefs where the relief you are asking for may not be obvious, they may want to know that before you tell them anything else.) To make a judge attentive and comfortable as well as "smart," you have to provide all these kinds of help quickly, in the opening paragraphs.
How well does the following introduction meet that tough test?

This introduction is not wholly incompetent, but it is far from expert. We have shown it to several judges, and what follows is a summary of their reaction.
Most of them like the opening sentence. It is short and simple, which suggests the brief may be easy to read. And it also suggests that the writer will make the case itself as simple as possible, which is particularly good news.
Then the writer gets into trouble. The next sentence has good intentions: It is trying to draw the big picture of the case’s background and focus on the issues. But it tries to do too much too quickly, jumbling together several potentially important elements—breach of contract, personal jurisdiction, a letter of credit. As a result, it rushes through the background so haphazardly that the picture remains blurred. And it phrases the jurisdictional issue too broadly to tell the judge what specific question he has to decide.
What about the third sentence? Unless the judge has boundless enthusiasm for the Federal Rules of Civil Procedure, it loses all the good will that the first sentence may have created. Far from simplifying the case, the writer seems to want to complicate it. And, instead of defining a couple of clearly phrased questions, he offers a laundry list of citations to rules he assumes the judge has memorized.
To sum up how this introduction fails, return to our three fundamental questions:
Will you help me? If the judge wants to understand the big picture and then zero in on the questions he has to answer, this introduction fails in two ways. First, it provides only a rushed, confusing description of the underlying transaction and what went wrong with it. Second, it offers too little information about the jurisdictional issue and too many procedural grounds for dismissal. No judge wants to deal with six, and few would believe they have to.
Will you waste my time? The laundry list of procedural grounds suggests the writer is quite happy to waste the judge’s time.
Do we speak the same language? Focus on a phrase in the third sentence: "inherently thin and improperly alleged." Because judges are accustomed to lawyers sneering at each other, and because this phrase is only a mild form of junk-yard-dog behavior, it is not too troubling. But it leaves the impression that the writer thinks his job is to make the other side squirm, not to help the judge decide the motion. This phrase is therefore another small sign that the writer is playing his own game, not the judge’s.
Here is a revision:

The revision provides more useful information about the case’s background, focuses on the issues more precisely, and reveals more of the writer’s grounds for thinking he has a winning argument.
It does begin, however, in a way that results from a judgment call, and one open to debate. Many expert brief-writers believe a brief should begin by stating the nature of the relief you want and the reasons for which the judge should grant it. In many circumstances, this advice is exactly right, because that is the information the judge wants first. In this situation, however, we decided to begin differently for three reasons. First, the relief being asked for was obvious. Second, by starting with the facts, we make the issues easier to understand once we reached them. Finally, we think this approach is more persuasive because it begins to create an inference that the rest of the brief will bear out: The other side failed to perform a simple chore—proffering the right documents to satisfy the conditions of the letter of credit. Assuming the judge knows something about letter of credit transactions (and the revision makes that assumption), he knows that it is generally an easy, mechanical task to meet those conditions. Now, the brief delicately suggests, the other side is trying to use the courts to compensate for an expensive business mistake.
For more about using introductions to persuade, and about persuasion in general, see chapter 12.
Meanwhile, of course, the introduction has also been doing more to make the judge smart. The concept of "minimum contacts" gives him a precise focus for the facts that will follow. The pared-down set of issues provides a useful map, rather than a laundry list masquerading as a map. And the opening sentences link more directly to the specifics of what he already knows about letters of credit.
C. Writing for Senior Lawyers
When you write a memo for a lawyer above you in the hierarchy of your own organization, figuring out what is expected should be relatively easy. But the most dangerous situation is often the one that should be safest: when you have been asked to write that most familiar of genres, a classic, formal, research memo. Just because the situation is so comfortable, the risk is that you will forgo the discipline of thinking explicitly about what your reader needs. Although those needs vary, three generalizations provide a starting place.
First, he probably wants your help in giving the client what the client wants. Usually, that is practical help with a problem. If your answer responds to the legal question adequately but stops short of turning the answer into the right kind of help, you have left the senior lawyer with more work to do.
Second, he probably wants you to show him how to think about the question—in effect, to be his lawyer. What are the issues? What is the best analytical approach? What does the conceptual structure of the analysis look like? At times, you may be asked to write more as a research assistant than a lawyer, but those times are rarer than most junior lawyers think.
Third, unlike most non-lawyer clients, he wants enough detailed information to make him confident that you are right.
Now ask one more question: What will your reader have to do after reading your memo, and how can you help? Often, the next step will be to phone or e_mail the client, or dictate a cover letter, to sum up your advice.
With these criteria in mind, what do you think of the following introduction to a research memo? The context is this: The law firm has been asked by its client, which has just been sued, whether it can avoid a jury trial, as it desperately hopes it can.

JONES v. SMITH: FORM OF TRIAL FOR UNJUST ENRICHMENT CLAIM
Question
Is an action for unjust enrichment a legal claim, which is tried by a jury, or an equitable claim, which is tried by the court?
Conclusion
Both. In many cases, an action for restitution based on unjust enrichment may be brought in either law or equity. Given the facts of our case, however, Jones’ cause of action would probably be considered to be brought in law, and therefore would be tried by a jury.

A first comment: "Both" represents the single greatest act of linguistic courage we have seen in a research memo. In academia, "both" promises the kind of intellectual angst on which law professors thrive. In the practical world, if it is the first word directed to someone who has to choose one course, not both, it incites violence.
The rest of the introduction confirms the suspicion that the writer is thinking like a library lawyer, not a practicing one. Most damningly:
• The client and the senior lawyer must decide whether the odds of avoiding a jury trial are decent enough to give it a try. The conclusion does not help them to call the odds. The problem is the familiar one: What does "probably" mean?
• The conclusion gives no glimpse, much less a clear map, of the analysis the led to it. How does one dissect this issue?
• This lack of detail has a painful consequence: The introduction gives the reader no comfort that the writer approached the analysis intelligently, or even cared about the client’s point of view.
Now think about whether the introduction helps the senior lawyer to take the next step, which is probably going to be a phone call to the client. He will not be able to get away with saying, in effect, "Sorry, the odds are we’ll have to endure a jury trial. Tough luck. Talk to you later." He will have to explain the reasoning behind the answer clearly enough to demonstrate that he gave the issue his best shot and that, despite the unhappy outcome, the client is in the best possible hands. What he is likely to want, therefore, is something like a script for that conversation.
A revision:

JONES v. SMITH: FORM OF TRIAL FOR UNJUST ENRICHMENT CLAIM
Issue
Is Jones’ action for unjust enrichment a legal claim, which is tried by a jury, or an equitable claim, which is tried by the court?
Conclusion
Although an action for restitution based on unjust enrichment may often be brought in either law or equity, Jones’ cause of action would probably be considered to be brought in law. His complaint requests only money damages—a remedy at law—and that remedy would be adequate restitution for his alleged loss.
To persuade a court otherwise, we would have to argue (1) that the case is too complex for a jury’s understanding, or (2) that the underlying issue is a breach of fiduciary duty of a kind (such as breach of constructive trust) that is a matter of equity rather than law, or (3) that the court should follow a minority line of cases that hold any action for "disgorgement" of excess profits to be a matter of equity rather than law. None of these arguments is likely to succeed.

This is an improvement in several ways. Although it does not call the odds precisely, it makes a firmer statement about the unlikeliness of success. It outlines the analysis so the senior lawyer understands not just the answer, but how it was reached. Through that outline, it also establishes the writer’s credibility for being thorough and careful. Finally, it provides what is in effect a handy script for the telephone call that the senior lawyer now has to place to the client.
The moral: Summary conclusions—the key piece of the introduction to a research memo—deserve more attention than most writers give them.
D. Writing for Non-Lawyers Who Would Prefer You Leave Them Alone
We have saved for last the most difficult audience: non-lawyers who only want you to leave them alone. Instead, you have to tell them to do something they do not want to do and regard as legalistic nonsense. They will ignore you if they possibly can.
This is a familiar situation for regulators and for lawyers with compliance responsibilities. Many respond by retreating into their well-tested defensive posture: "I’m just here to tell them what the law is; I can’t make them actually pay attention." But that represents professional failure. Your job as a writer is, in fact, to make them pay attention. This requires deciding exactly what you need from them—and then making it very clear very quickly why they should care.
With this goal in mind, see what you think of this example, the introduction to a "compliance" memo written by an in-house lawyer at an investment bank to a group of senior brokers and traders.

To:     Managers
From:     Legal Department
Attached is a form entitled "Equity Compliance/Continuing Education Meetings" which is required to be used by desk managers and/or supervisors to document routine training and/or compliance meetings. A detailed discussion of the relevant regulatory issues follows below.
As you know, Self Regulatory Organization ("SRO") rules (e.g., the NYSE and NASD) require Global Investors ("Company") to establish and maintain a system to supervise the activities of each registered representative and associated person that is reasonably designed to achieve compliance with applicable securities laws and regulations. Moreover, the requirements of the NYSE and NASD’s Continuing Education Rules require the Company . . .


For a reader, the first sentences are profoundly discouraging. Few phrases are more depressing than "attached is a form"—but "a detailed discussion of the relevant regulatory issues follows" is one of them. And "as you know" is almost as bad. These phrases, which result from the writer focusing on his content before he focuses on his audience, will scare away most of the memo’s readers. If any persevere, they will have to slog on to the fourth paragraph before they find out why they should care about all this bureaucracy.
Here is a revised introduction that sets out to do two simple things: tell the audience what to do and why they should bother:

Beginning immediately, desk managers and supervisors must use the attached form to document the training and compliance meetings that you should conduct at least once a week.
In our demanding regulatory environment, the form serves two purposes:
• During routine regulatory examinations, you will find it easier to produce records that demonstrate you have satisfied the SROs’ supervisory and continuing education requirements.
• If a violation of SRO rules is alleged or if a regulatory audit uncovers an exception, you and the company should receive some protection if you can prove that you have covered the relevant issues in compliance and continuing education meetings.
. . . .


E. Writing As a Judge
This context is addressed in chapter 14.



PART IV:

Creating "Micro" Clarity



Chapter 8

Paragraphs: Focus, Flow, and Emphasis


A bad paragraph is just a clump of sentences, casually strung together and loosely connected to its surroundings. A better paragraph is logically organized and more tightly linked to what precedes and follows. But a first-rate paragraph has more ambitious goals. It moves the document forward along a path that is clear, but not so predictable that it bores us from start to finish. It unfolds not just logically, but also coherently. (Remember chapter 2’s distinction between these two qualities: "logic" refers to the sequence of propositions on the page, "coherence" to the reader’s perception of lucid order from start to finish.) And it uses its structure and rhythm to emphasize its most important content and to create an energy that helps readers stay alert and pay attention.
As this book now descends a step in detail to writing paragraphs, its basic principles still guide us, just as they will when we move on to sentences in the next chapter. But because they are principles, not formulas, they take on new shapes to suit new circumstances. Paragraphs are not just miniature documents. They are their own art form, with their own specific function and structure. Consequently, to think like a writer about organizing a paragraph, we must recast our principles around a paragraph’s distinctive qualities:
1. Its focus on a particular topic, and on that topic’s place in the document’s organization.
2. A flow of information that keeps the reader moving happily down the page.
3. A nuanced control over the emphasis placed on each piece of information.
At one level, these qualities (especially the first two) get you only to the point of writing adequate paragraphs. At the next level, however, they are the hallmarks of paragraphs that are not just clumps of data, but sophisticated and dynamic intellectual acts—sometimes, even, miniature dramas, with suspense, surprise, and a powerful ending. All these characteristics flow from this chapter’s principles and techniques. And these arise in turn from the fundamental principles with which the book began.

PARAGRAPH PRINCIPLE 1
Focus
A paragraph should focus on one central topicand link that topicclearly to the document’s analysis, story, or theme.


This principle may seem so rudimentary as to be insulting, but it is too essential to ignore. Unless the paragraph has unity, and therefore forms a whole that stands out from the rest of the text despite being tightly linked to it, nothing else matters. Indeed, this idea is more fundamental than you might think: Why do paragraphs exist at all? Why does it seem so self-evident that a text will be broken into a series of paragraphs? Not just to make the page look less depressing. The deeper reason arises from the third of our principles: Readers absorb information best if it is presented to them in segments. Paragraphs, like other discrete parts of a document, exist to break up information into digestible "bites" or "chunks"—not only visually (hence the paragraph breaks), but also intellectually (hence a discrete topic for each paragraph).
Most readers like their chunks relatively short. Older texts—anything that dates from, say, the early twentieth century and before—have far fewer paragraph breaks than modern texts. This is not simply because "tastes" of writers or readers have changed, although that is part of the explanation. These days, we want to read faster because we have more to read and more to do and, therefore, less patience than our predecessors. (And, perhaps, less intellectual stamina.) Thus, the chunks have to be smaller and more easily swallowed.
None of this means that, when you write for professional audiences, your paragraphs must be very short and very simple. A paragraph needs a central topic or theme, but not necessarily a simple one. The topic can be complex and multifaceted. If it is, that puts more pressure on the writer to present this complexity well, a point to which this chapter will return several times.
If paragraphs should focus on a topic and connect it to the rest of the analysis, they should, of course, do both of those things at their start. In other words, they should usually begin with a topic sentence. Very old news, we know. But topic sentences are more difficult to draft than most writers realize. A good one does more than provide a temporary focus. It creates a momentum that drives the reader into the rest of the paragraph, and it provides a deeper connection to the rest of the text. To accomplish these tasks, it must "look"—analytically speaking—in two directions: "forward" toward the rest of the paragraph, and "backward" to the larger analysis of which the paragraph is a part. In complex documents, to do both these jobs well is not easy.

Technique 1.1:
A paragraph’s opening should provide a "forward look" into the rest of the paragraph.


To say this is not quite the same as saying that a paragraph should begin with the kind of topic sentence we learned to write in sixth grade. That proposition is dangerous, because it tempts us to believe it is easy to begin a paragraph: Decide its topic, and then summarize the topic in the first sentence. But this apparently innocuous assumption commits you to an entire intellectual strategy: The rest of the paragraph will support a point that is fully disclosed at the start. Yet this is only one of several possible strategies, and not always the best.
How you write the first sentence, therefore, depends on a more fundamental decision about the paragraph’s organization. Think of it as an intellectual act unfolding down the page. What kind of act should it be? For example, should it make its point as obvious as possible from the start, or involve the reader in an act of exploration and discovery, perhaps with some suspense and a surprise ending? If it is trying to persuade the reader to accept a debatable conclusion, should it state the conclusion and then prove it, or let it emerge from the evidence that supports it? If it is explaining something, should it summarize the explanation first, or begin with an easy entrance to an increasingly complex explanation?
Depending on your answers to questions like these, you could write quite different "topic sentences" for the same paragraph. Let’s assume, for example, that you are writing an article about the importance of an independent legal profession to a democratic political culture. Having discussed the sorry state of several countries that treat lawyers badly, you are now about to drive your point home by discussing Lower Valdamia, notorious both for its authoritarian regime and its despicable treatment of lawyers. Your argument is that the suppression of law schools is at the root of the country’s political misery. How do you begin?
In Lower Valdamia, the absence of law schools is at the root of the country’s political backwardness.
In Lower Valdamia, there are no law schools because the central government fears they would become hotbeds of agitation.
In Lower Valdamia, law schools were banned by a 19th-century edict against lawyers that is unique in modern history.
In Lower Valdamia, there are no law schools.
The first choice commits you to a paragraph without surprises, one that proves the point with which it begins. To varying degrees, the others commit you instead to paragraphs that unfold their point more gradually, leading to an end that is not entirely predictable from the start. The last is the least informative but perhaps the best at propelling readers into the paragraph, both because it is short and because it implicitly asks a question: "Why are there no law schools?"
Which to choose? To decide, two questions matter most. First, how controversial or difficult is your point? If it is likely to arouse skepticism at first glance, then the best tactic may be to let the paragraph build up to it. Second, what does your audience expect from this kind of document? From an essay or academic article, it may expect an interesting intellectual journey that asks for some mental agility and rewards the effort with a pleasant surprise or two. From a brief, on the other hand, it expects a rock-solid, easy-to- grasp chain of propositions, each one clearly stated at the beginning of the argument that proves it.
A few more examples of different types of opening sentences:
Starting with the point to be defended:
Although the plaintiff cites P v. D as support for its contention, that case has no connection to the present dispute. . . .
The defendant has violated Section XXX by failing to follow its procedural guidelines. . . .
Leading up to the point:
P v. D, cited by plaintiff as support for its contention, differs from our case in two key respects. . . .
Section XXX specifies clearly formulated and inflexible procedural rules. . . .
Creating an easy start for a complicated explanation:
The amendment thus explains the circumstances under which a lender will be deemed an "owner.". . .
Several recent decisions have considered the obligations of a so-called "successor employer" under collective bargaining agreements. . . .

Technique 1.2:
A paragraph’s opening should link to the document’ sorganization through a "backward" look.


A "forward look" is seldom enough for an opening. It should also link the paragraph firmly to the document’s overarching analysis or story. This link can be to the basic point of the whole document or section or, more modestly, to the preceding paragraph. It can be stated explicitly in its own sentence or clause, or it can be implicit in the statement of the paragraph’s point.
Most simply put, the beginning of a paragraph will succeed when it answers quickly and directly the reader’s most immediate question: "Why do I have to read this paragraph?" All readers wonder continually about where they are going in the document and why they are going there. Even at the level of paragraphs, no reader wants to proceed on faith. In the following example, note how much more irksome the passage would be without the third paragraph’s opening sentence:
. . . To effect a valid pledge of an intangible chose in action such as a bank deposit, the pledgor must transfer possession of an "indispensable instrument" to the pledgee. Id. at 562; see Peoples Nat’l Bank of Washington v. United States, 777 F.2d 459, 461 (9th Cir. 1985).
In Restatement of the Law, Security § 1 comment (e), an indispensable instrument is defined as "formal written evidence of an interest in intangibles, so representing the intangible that the enjoyment, transfer or enforcement of the intangible depends upon possession of the instrument." See Annot. Pledge by Transfer of Instrument, 53 A.L.R.2d § 2 (1957). Indispensable instruments have been held to include, for example, a passbook that is necessary to the control of the account. Peoples Nat’l Bank, 777 F.2d at 461; Walton v. Piqua State Bank, 204 Kan. 741, 466 P.2d 316, 329 (1970). On the other hand, they have been held not to include a telex key code. In Miller v. Wells Fargo, the corporation did not have a passbook account, but rather gained access to its account by telex key code. The bank argued that . . .
The transfer of an indispensable instrument may not be necessary to effect a valid pledge, however, when an account has been set up by agreement between creditor and debtor to secure the debtor’s obligations. In Duncan Box & Lumber Co. v. Applied Energies, Inc., 270 S.E.2d 140 (W. Va. 1980), the bank agreed to finance the purchase of land by a subdivider, Applied Energies, Inc. . . .
The highlighted sentence provides a forward look into the paragraph by telling us that it will be about a particular kind of account. It also provides a "backward" link by rooting the paragraph in the topic of indispensable instruments. It tells us why we will be turning to Duncan Box, rather than just dumping us directly into it.
In its first draft, this paragraph lacked the topic sentence. That was not a sign of incompetence. We see this kind of writing in drafts from the best lawyers. The problem arises because the writer is on automatic pilot: When she ends the second paragraph with a discussion of the Miller case, she senses that she has finished one paragraph-level topic and is about to start another. She then thinks to herself: "What is my next topic?" As chapter 4 notes, the typical response is a "default" in which the writer looks at the document from her perspective, retracing the path she first took to organize her raw material: "My next topic is the next piece of authority I analyzed." As a consequence, she begins the paragraph with a case cite. But from the reader’s perspective, the crucial question when a new paragraph appears is never simply "What did this writer think about next?" It is "Why do I have to read this paragraph? How does it fit in here?" Only by answering those questions will you keep the reader on the page.
As the previous example demonstrated, lawyers are most likely to write a bad topic sentence, or omit one altogether, when they discuss cases or other authorities. Apparently, they feel it would be impertinent to speak for the law, so they let it speak for itself, with painful consequences for the reader. Here is another example of the problem.

When a paragraph’s introduction does a skillful job of looking both backwards and forwards, it also generates another benefit. For the reader in a hurry who is trying to skim a document, and reads only the beginnings of paragraphs, the gist will still emerge. In fact, this skimming exercise can be a useful technique for reviewing and tightening your organization from draft to draft.
No matter how strong a paragraph’s opening, the hard work of creating a focus can be dissipated if the writer does not carry through with a strong flow of information through the paragraph.

PARAGRAPH PRINCIPLE 2
Flow
A paragraph should carry the reader forward smoothly and energetically.


We take it for granted that your paragraphs are logically organized, that their sentences unfold in at least a plausible, if not an absolutely inevitable, sequence. Good lawyers seldom violate this precept, so firmly is it hammered home in law school. Instead, they usually get in trouble in two ways: by failing to make their logic explicit to the reader, and by failing to generate enough energy to keep the reader involved. If they fail in either way, hurried readers—that is, most readers these days—may leave the paragraph half-way through, skipping on to the next in the hope it will be less tedious.

Technique 2.1:
Coherence
A good paragraph is not only logical, but also coherent.Create coherence by making the paragraph’s logic explicit, at the beginning and at every step along its path.


To use the distinction noted in chapter 2, even though a paragraph’s organization is defensible logically, it will not work cognitively if the reader has to struggle to see the logic as she reads. In a paragraph, this failure can be even more damaging than it is in large-scale organization. Because the scale is smaller, the information comes faster. As readers move from sentence to sentence, they have less time to decipher the connections than when they move from section to section or paragraph to paragraph. As a consequence, if you fail to make the paragraph’s logic explicit, a reader is more likely to think that the logic itself—not just your presentation of it—is flawed.
To create this crucial quality of coherence, two methods prove useful: beginning the paragraph with a miniature "roadmap" and beginning sentences with familiar, transitional information.

Technique 2.1(a):
Roadmaps
When a paragraph contains discrete sub-points, its topic sentence should usually "map" its structure.


In the paragraph below, for example, it takes a reader too long to realize that the topic sentence leads into two arguments.


Technique 2.1(b):
"Old" to "new"
Write sentences that move from familiar information to new.


Once you have set an adequate foundation in the opening sentence, the paragraph should unfold smoothly by linking each new sentence to what precedes it. If this link is to work cognitively as well as logically, your reader should see it where she needs it, at the sentence’s beginning rather than as an afterthought at the sentence’s end.
To create this kind of coherence, you first have to decide the pattern that underlies the paragraph’s unfolding. Coherent paragraphs can follow many patterns, but in expository paragraphs two simple ones are most common: the topic chain and the topic core. In the first, the language at the beginning of each sentence refers back to the preceding sentence. In the second, it refers back to a topic announced at the paragraph’s start.
The topic chain:

The topic core:

Neither of these patterns is sacred, and the two are often mixed in the same paragraph. Nevertheless, they offer simple reference points from which to analyze a paragraph’s shape so you can make it clearer to your readers.
In each of the following examples, between the original and revised paragraphs there is only one difference: Some of the sentences have been rewritten to begin with words that show how they fit into the paragraph’s pattern. To make these changes, of course, the writer (or editor) first has to see the pattern—or, if the paragraph lacks a clear pattern, to impose one on it.
In the first two examples, the revision reverses the information in the middle sentence, making the paragraph’s "chain" easier to follow:

In the next example, the central topic is Dr. Jones’ testimony. In the revision, each sentence starts out from that "core."

To sum up, these examples reflect much more than a logical sequence of sentences. They also illustrate the importance of where the logical connections are made within the sentences and how they are expressed—in other words, the importance of transitions between sentences. To write a first-rate paragraph, you must put each sentence’s words into an order that makes it easy for readers to see, as they move from one sentence to the next, how the sentences connect. Readers will begin to look for this connection at the start of the new sentence and, until they find it, they will be reading in a state of subliminal anxiety that prevents them from concentrating sharply on the sentence’s details.
Although this principle is easy to grasp, it can be hard to apply for psychological rather than technical reasons. As a writer starts a new sentence, her attention is naturally turned to new content. Though she will know (she devoutly hopes) when she starts the new sentence how it connects with the previous one, her instinct may well be to get the new information down first, before she loses it, and then worry about the connections. If she does this habitually, however, she has not yet learned to put her readers’ needs before her own.
Here is another example, one that demonstrates the types of transitions that good writers habitually use. The revision’s transitions are italicized:

The revision illustrates the three basic methods for creating smooth transitions between sentences.
1. Repetition: At or near the beginning of a sentence, repeat part of the preceding sentence’s content, using the same words or easily recognizable synonyms or allusions.
For example:
The statute clearly requires enforcement of the completed note unless it is proved that the completion was unauthorized. In effect, this requirement creates . . .
To create this link, it is often enough to rearrange a sentence so that the connecting words move from its end to its beginning:

The repetition does not have to be as explicit as it is in these examples. The next example, seen before in another context, relies instead on rephrasings:
As to petitioner’s claim that her counsel was incompetent and that she was denied effective representation at the trial, no evidence supports the charge. This conclusory allegation, so freely made, is amply contradicted by the record. A reading of the trial minutesdemonstrates that . . .
In the next example, the content of the linking words is itself enough to create the transition:

But do not steer away from simple repetition because you fear it is unsophisticated and dull. In prose that is meant to be absorbed as quickly as the complexity of its content allows, some repetition is helpful. Like the repetition of words on highway signs, it keeps us on track in the middle of complicated maneuvering.
2. Connective phrase: At or near the beginning of a sentence, use a word or phrase that shows the sentence’s logical connection to the previous one: Does it qualify it? Add to it? Rephrase its point? Our language is rich in these connecting devices ("however," "similarly," "in contrast," "also," "nevertheless"). Because they are easy to use, some writers use them too much, in an effort to patch together a shaky sequence of sentences. Properly used, however, they are indispensable.1
Here is a paragraph that, like the paragraph about immunity, uses both methods—repetition and connectors—to link its sentences:
As in Fleming, the proposed conditions on Smith’s continued practice of law appear reasonably directed to her rehabilitation from alcoholism. Unlike the situation in Fleming, however, Smith has previously had her license suspended for unprofessional conduct. Further, when she resumed the use of alcohol, Smith violated one of the conditions imposed upon her by the Court. Consequently, we do not consider the continued imposition of conditions on Smith’s practice sufficient response to her conduct. Instead, we suspend Smith’s license for 30 days, following which the conditions to which she stipulated will be imposed on her continued practice.
One warning about these two transitional devices before we go on to a third: They can be over-used. The transitions do not always need to occupy the very first words in the sentence. Nor, in fact, does every sentence need an explicit transition. Readers are smart enough to make some connections themselves. If you seem to be always underlining the obvious, you will irritate them. And, as we will show you later, shock tactics sometimes have a place: An abrupt, rough jump from one idea to another can bring the reader up short, and thus create more drama and emphasis than a smooth, uninterrupted flow.
3. Connective theme: At the beginning of each sentence, show how the sentence fits into the paragraph’s overall pattern.
For example, if you are describing a set of facts whose temporal relationship is important, begin each sentence by stating when the action it describes happened: "On March 5 . . . ," "Two weeks later . . . ," "At about the same time . . ." Or, if you are showing that someone was negligent in several ways, begin each sentence by repeating her negligence: "Defendant failed to . . . ," "Nor did she point out that . . . ," "And she had not taken the precaution of . . ."
To sum up this technique of beginning your sentences with "familiar" transitional information, here is a final example. Many of the examples above were chosen to make a point, and they may have seemed a little exaggerated. This example is more restrained. Notice how each sentence begins with a word or phrase that quickly and unobtrusively connects it with the previous sentence.
The merger price of $42.50 complies fully with Delaware law requiring a company to offer a fair price to stockholders in effecting a merger. The Delaware standard for determining fairness of price, established by Weinberger v. U.O.P., eliminated exclusive reliance on the Delaware Block Method and its weighted average of asset value, market price, and earnings. In that method’s place, the Delaware Supreme Court adopted a "more liberal approach," under which a court must consider "proof of value by any techniques or methods which are generally considered acceptable in the financial community and otherwise admissible in court." 457 A.2d at 713. Such an evaluation must include "all relevant factors: assets, market value, earnings, future prospects, and any other elements that affect the intrinsic or inherent value of a company’s stock." Id. at 711.
In considering these factors, the goal is to ascertain the inherent value of the company, so that the stockholder is paid his proportionate interest in the stock that has been taken by the merger. Id. at 713. However, "the stockholder is only entitled to be paid for that which has been taken from him . . . [that is,] his proportionate interest in a going concern." Id. The stockholder is not entitled to any elements of future value that are not known or susceptible of proof as of the date of the merger. . . .
So far, we have been describing ways to move a reader through a paragraph smoothly, without stumbles or confusions. But this kind of coherence is not always enough to keep a reader with you. A smooth path can also be a dull one. In a series of paragraphs, therefore, at least some should propel the reader forward with enough energy to counteract her natural inertia.

Technique 2.2:
Dynamism
Most paragraphs should move the analysis forward energetically.


As this chapter has already suggested, paragraphs can perform different kinds of intellectual moves. They can stand in place, simply adding support for the proposition with which they begin. Or they can move forward, developing new ideas or conclusions as they go. The liveliest kind of paragraph propels the reader ahead: Out of its opening, it develops a consequence that was not entirely predictable. As a result, the reader feels that the paragraph has pushed the analysis onward, rather than simply piling up detail in the same place. For example:
If Flatlaw were a place, it would be where the vast majority of lawyers, and most law professors, have lived and worked for their entire professional lives. It would be the community law students are trained to join, most of them believing that to dwell there is an attorney’s highest professional aspiration. It would probably be where you are now as you read this. This is not to say you should be ashamed, for Flatlaw is not an easy place to reach. But it is an even harder place to leave behind. This article, then, while initially about Flatlaw itself—what it is, where it is, how to get there, and why it is important—also contemplates the meaning and legal significance of moving beyond it. As a consequence, the article is about much more than just law.
By the time we reach the end of this paragraph, although there have been no abrupt lurches forward, we are on new ground. Out of one point, another has emerged.
While there is no formula for organizing a paragraph so that it has this dynamism, the example demonstrates one of the most common patterns: a movement from one point to a contrasting one. Another useful pattern works like a funnel, narrowing the reader’s attention from a general topic to the specific point that the writer wants to emphasize. This pattern showed up in an earlier example:
This case is not so much a contest between the United States Department of Justice and the two defendant companies as a skirmish in a broader battle over the future direction of American economic life. At the center of this struggle is the concept of the conglomerate corporation—not a particularly new development, but one which lately has gained great momentum. One reason for its recent popularity is the attempt of companies to expand by acquiring other firms, while avoiding the antitrust problems of vertical or horizontal mergers. The resulting corporations have none of the earmarks of the traditional trust situation, but they present new problems of their own. Although the market shares of the several component firms within their individual markets remain unchanged in conglomerate mergers, their capital resources become pooled—concentrated into ever fewer hands. Economic concentration is economic power, and the Government is concerned that this trend, if left unchecked, will pose new hazards to the already much-battered competitive system in the United States.
Here, the next-to-last sentence focuses on the crucial fact, the concentration of capital resources—a fact that a less artful writer might instead have put into the opening sentence. The last sentence then phrases this fact as a more specific issue than the paragraph has yet formulated. (It does so, though, with a rhetorical flourish that would be effective only in some contexts.)
In both these examples, the forward movement arises from the basic structure of the paragraph’s thought, although less skillful writers might not have organized the paragraphs to emphasize that dynamism. It is also possible, however, to give a push to paragraphs that are primarily designed to pile detail around one point and, therefore, are basically static. In these cases, the trick is in the content and phrasing of the last sentence. At times, in a version of the "funnel" pattern described above, the writer can divide what would otherwise be a conventional topic sentence into two pieces, the more powerful of which she saves until the paragraph’s end:
The conflict, moreover, involves an important question of law on which a uniform nationwide rule is essential. It would be intolerable, for example, for the minimum wage provisions to have different applications in different regions of the country. Similarly, it would be intolerable for there to exist in some states, but not in others, a judge-made exception to the priority of a secured creditor’s perfected lien under the UCC. Because creditors would be reluctant to finance businesses in regions where their liens may not enjoy true priority, the continuing inconsistency on these matters could have serious economic consequences.
At other times, the last sentence, although really no more than a summary of what precedes it, can be phrased so that it opens a new perspective or, at least, adds a new emphasis:
The district court relied on Henkel v. U.S., supra, 237 U.S. 43, 35 S. Ct. 536, 59 L.Ed. 831, for its interpretation of the authority conferred by the 1902 Reclamation Act. Henkel held that the broad authority conferred by section 7 of the Reclamation Act was intended to permit acquisition by purchase of Indian lands. The action sanctioned in Henkel was of an entirely different character than the action involved here. In Henkel, the Indians involved received cash compensation and were permitted to select other allotments in lieu of those taken. In short, Henkel involved a purchase, specifically authorized by section 7 of the Reclamation Act. Here, in contrast, the Secretary has never declared an intention to purchase, extinguish, or acquire the Tribe’s water rights. No compensation was paid or even offered. Indeed, the government takes the position that acquisition was never intended. In this setting, Henkel’s broad dicta about the authority conferred on the Secretary can have little independent force.
Most writers would have ended the paragraph with a sentence like this: "As a result, Henkel cannot govern this case." Here, it is the phrase "Henkel’s broad dicta . . ." that makes the difference, because it characterizes Henkel’s conclusions in a new way that captures the essence of the court’s refusal to follow that decision.
Here is another example. Again, focus on the last sentence.
The TVA’s interpretation of the statute should be given great weight because of its consistency and longevity, and because of the TVA’s reliance upon it since at least the early 50s. In 1951 the TVA relied upon its interpretation to construct the Shawnee Power Plant outside the TVA’s statutorily defined service area. . . . In 1953 the TVA constructed the Gallatin Power Plant outside the Tennessee River watershed. . . . In 1959 the TVA constructed the Paradise Power Plant outside the Tennessee River watershed. In 1968 the TVA constructed the Cumberland Power Plant outside the Tennessee River watershed. The proposed Hartsville Power Plant, therefore, would be the fifth TVA electric generating plant located adjacent to, but not within, the watershed of the Tennessee River. The TVA has relied on its interpretation to spend several billion dollars to construct power plants outside the Tennessee River watershed over a 28-year period, providing the electricity necessary for the economic growth and prosperity which now characterizes the Tennessee River Valley region.
One warning about giving paragraphs a rhetorical push at their end: In an analysis that is supposed to be neutral, use this technique sparingly, if at all. It can be a powerfully persuasive device, but not all readers will appreciate the marshalling of rhetorical techniques against them. In many contexts, it is better to sound objective than hyperbolic.
More generally, in legal writing not all paragraphs should be as dynamic as some of those above. Static paragraphs will always be a staple, because you will often want to do no more than unfold details straightforwardly. But the proportion should vary from one kind of writing to another—highest in writing designed to be explicitly persuasive, such as briefs, and lowest in strictly expository writing, such as internal research memoranda. Even in the former, good writers choose the occasions for their most powerful paragraphs carefully.
A cross-reference: chapter 12 discusses methods of organizing a paragraph’s content to persuade a skeptical reader to agree with its conclusion. As a side-effect, those methods can also help to give a paragraph some tension and energy.
The previous technique foreshadowed our next principle. In a paragraph, not every piece of information is equal. Every piece matters, or it would not be there, but some matter more. Consequently, a well-constructed paragraph finds ways—nuanced, subtle ways—to emphasize the more important information.

PARAGRAPH PRINCIPLE 3
Natural Emphasis
A paragraph should make use of natural points of emphasis.


As we say in chapter 2, readers are not computers. They do not perceive written information as uniform bits of data to be stored carefully until they are told how to use them. Instead, readers gather and retain data with a subliminal sense of their limitations. Because they cannot remember everything, they sift, assess, and make quick choices about what to remember and what to let pass. This fact is at the heart of the distinction between cognitive and logical organization, and it leads us here to a new question: How can a writer take advantage of a reader’s instinctive mental activity to emphasize important information?
One technique, of course, is simply to change typeface—to bold, italics, or underlining—so as to catch the reader’s eye the way voice inflection would catch her ear. This works, but only to a point. Readers confronted with frequent or lengthy changes in typeface will simply tune them out and, indeed, become annoyed with them. A much better alternative involves subtlety rather than shouting: Organize your information so the reader provides the emphasis herself.
To demonstrate this idea, imagine a series of random numbers read aloud to an audience—4, 11, 3, 47, 25, and so on. Experiments reveal that a sizeable majority of the audience will remember the first number and still more the last, even if enough time passes so that the last is no longer fresh in their minds. But few will be able to recall the middle numbers. The lesson is simple: Our minds give a natural emphasis to the beginning and end of any sequence, with slightly more emphasis falling on the end. And, correspondingly, we de-emphasize the information in the middle. This psychological fact is consistent with, and confirms, the basic principles from our earliest chapters: Initially the reader is looking for—and writers should therefore emphasize—a "focus" or context and a link to familiar or "old" information. At the end, in short sequences such as paragraphs and sentences, the reader is looking for the newest of your "new" information: Where have you finally brought me?
For a paragraph, this principle leads to the following techniques:

Technique 3.1:
Points of Emphasis
Put key information at the beginning and end of the paragraph.


This point was implicit in much of what we have been saying about organizing paragraphs. Pay particular attention both to the opening of a paragraph—its "topic" and "point"—and to its closing punch line. In the following example, drawn from an article about legal reasoning, "logic" forms the link with the preceding paragraph.
Our logic is surrounded by a wall of paradox. Inside this boundary, logic resolves informational conflicts to our satisfaction; outside, it does not, leaving contradictions and absurdities. The difference seems to be between sense and nonsense, between logic and illogic. But perhaps this dichotomy is a bit too stark. Perhaps there exists another category between, on the one hand, those phenomena we happily accept because they can be explained by our logic and, on the other, those we comfortably reject because they are in direct conflict with logic. We would arrive at this remarkable middle category, then, by opening our minds to phenomena logic cannot explain. I will call this nonlogical mental process "faith."
The first sentence is straightforward, but carries implicitly the dilemma the rest of the paragraph will address: Is logic all that matters in the law? (It also obeys one of the tricks of the trade in writing paragraphs: Lure readers in with a short, simple opening.) The final sentence—and, in fact, the final word in the final sentence—sends the reader out of the paragraph with what will become the article’s theme: the role of faith in legal reasoning.
Although any number of factors could determine the best ending to a paragraph, the key question is usually this: "What idea or impression do I want to leave in the reader’s mind as she leaves this paragraph?" This take-away point might be a simple wrap-up or conclusion, or it might be more subtle. In the next example, the paragraph’s theme—the supervisor was callous—stands out more strongly when the most damning evidence is simply moved to the paragraph’s end:

But what should you do if your paragraph has a key point unavoidably located in its middle?

Technique 3.2:
Emphasis through rhythm
To emphasize information within a paragraph, structure your sentences to make readers pause over what is important.


In general, readers will pause for two reasons: because a sentence’s organization and punctuation force them to, or because they are brought up short by a surprise. In a paragraph’s rhythm, that surprise is usually created by moving abruptly from longer sentences to a short one or, less often, by an abrupt change of topic. Here is Winston Churchill at work with all these methods, in a passage from his History of the Second World War:
We must take September 15 as the culminating date. On this date the Luftwaffe, after two heavy attacks on the 14th, made its greatest concentrated effort in a resumed attack on London. It was one of the decisive battles of the war, and, like the Battle of Waterloo, it was on a Sunday. I was at Chequers. I had already on several occasions visited the headquarters of Number 11 Fighter Group in order to witness the conduct of an air battle, when not much happened. However, the weather on this day seemed suitable to the enemy and accordingly I drove over to Uxbridge and arrived at the Group Headquarters. . . .
Note how the second and third sentences’ structure forces us to slow down. The second inserts a phrase between its subject and verb, making us perform a quick stutter-step to keep up with the sentence’s grammar, and the third confronts us with punctuation at almost every step. These stylistic tactics work, because the sentences’ content deserves emphasis and we are therefore happy to pause over them. In the last two sentences, in contrast, because the content is less dramatic, we are allowed to glide through them.
Now note the fourth sentence: "I was at Chequers." It stands out so strongly for two reasons. It confronts us with a very short sentence after two longer ones, and also with an abrupt change of topic. After three sentences describing the war, we expect the next sentence to build on that theme. Instead, we get, for the first time, Churchill himself. We might quarrel with Churchill’s choice of what to emphasize in this sentence: As the war rages around him, he takes the crucial fact to be where he was when the battle began. But the technique is masterful.
Churchill actually used one more technique for the sake of emphasis. Although the passage appears above as one paragraph, Churchill wrote it as two:
We must take September 15 as the culminating date. On this date the Luftwaffe, after two heavy attacks on the 14th, made its greatest concentrated effort in a resumed attack on London.
It was one of the decisive battles of the war, and . . .
This paragraphing has nothing to do with logic. It exists solely to interrupt the passage’s flow, and thus to add even more emphasis to the second and third sentences.2
Finally, to be particularly emphatic, you can combine the last two techniques. In the next example, the paragraph ends with a pop created by putting its punchline at the end in a short, sharp, contrasting sentence:
. . . Nevertheless, cases in which the statutory requirements for a valid agreement of this kind are met will be rare. Rarer still will be cases in which the benefits of such an agreement exceed the costs of its enforcement. This is not such a case.
As your skill with paragraphs increases, you should develop a sense of a paragraph’s normal rhythm: a quick two beats at the start, where you link the paragraph to the preceding one and then establish its new topic; a smooth glide through the middle, interrupted only for the sake of emphasis; and, often but not always, a concluding beat to extend the point in a convincing or enlightening way. Once you know the basic rhythm, you can improvise the variations.
Later, in chapter 11, the book returns to the rhythm of your prose to make a different point, but one that matters a great deal when you write paragraphs. In legal prose, readers are usually conscious only of its substance, and this chapter treats rhythm simply as a method of reinforcing that substance. But rhythm has another purpose. If it is varied enough and graceful enough, it keeps readers alert and interested. As a consequence, as Churchill demonstrates, a good paragraph varies the length and complexity of its sentences.
____________________
1 You may have been taught, incidentally, not to start sentences with "and," "but," "however," and the like. That notion always had more pedantry than common sense behind it and is now usefully ignored by most professional writers. The relevant principle insists that you begin a sentence with the best words for carrying the reader forward smoothly and energetically. Although reasonable editors can disagree about which words will do this, the conversation will now be about the right issue. Of course, once you have settled on the clearest transition, you may decide that choice is trumped by another principle: Adapt your language to your readers. If they are likely to think that beginning a sentence with "and" or "but" is vulgar, you may not want to wave stylistic red flags in front of them.
2 This example is drawn from Richard Lanham’s Style: An Anti-Textbook (1974), in part because it allows us to recommend this excellent book. Lanham takes the longer passage from which these sentences come as the occasion for a detailed, illuminating analysis of the "music" of Churchill’s prose.



Chapter 9

Sentences: The Wages of Syntax


This chapter assumes you have heard all the usual advice: write short sentences, use strong verbs, avoid jargon, and the like. That advice helps, but not enough. Although it can keep you from writing legalese, it will not take you far towards prose that is nuanced, persuasive, and graceful—that is, prose that will do full justice to your thinking. In fact, the advice can even be dangerous, because it encourages the depressing misconception that all sentences fall into two—and only two—categories: short, simple ones that are easy to read but cannot express sophisticated thinking, and long, convoluted ones that do justice to complex thoughts but hurt to read.
If the debate is phrased in these terms, neither choice is attractive. But the terms are profoundly misleading. The true choice is between clumsy, badly designed sentences and crisp, well-constructed ones. The second kind are often short, but not always. When they are longer, they fully reward whatever effort they require because they frame their content cleanly and precisely. Their very structure reflects clear thinking by their writers and encourages it in their readers.
If this point needs proving, glance at a favorite essay or book, or the opinions of your favorite judicial stylist. You won’t see convoluted sentences, but you won’t see only short, simple ones either. What truly distinguishes professional writers is their ability to write sentences of different lengths and shapes to suit different purposes. This is a skill that demands much more precise and flexible control over syntax than most writers have.
That control is important for two reasons. First, at times only a longer sentence will do justice to the precise relationships among closely related facts or ideas. If you are a skillful syntactical craftsman, you can organize the sentence so that it captures the nuances of these relationships—adjusting the emphasis, creating exactly the right connections, moving some information to the foreground and some into the background.
Second, whatever your taste in sentences, you should vary the rhythms of your prose by varying their length and structure. This is not only a great aid to keeping your readers awake. As the previous chapter showed, it also allows you to adjust the degree of attention you require from them, forcing them to slow down and concentrate in some places, letting them speed up in others.
As a means towards both of these ends, you must be able to write longer sentences that are easy to read. This is the fundamental test of your skill as a legal writer: Can you write a fifty- or sixty-word sentence that sophisticated readers can absorb without a pause? Not that you will often want to. But, when you do, you should know how. And, you will find, the skill required to write a graceful longer sentence also benefits the shorter ones.
Rethinking Super-Clarity: Chunks and Cores
To apply the book’s principles of "super-clarity" to writing strong, lucid sentences—sentences that bring your substance into as sharp a focus as possible—this chapter needs to recast them. At the sentence level, these principles are deployed through the building blocks of the language—nouns and verbs, phrases and clauses—and the syntax that binds them together. For many of us, therefore, this recasting will summon up repressed and traumatic memories of Miss McGillicuddy’s fifth-grade grammar class. These memories are especially painful because she probably did more than teach us grammar. She began to inflict on us the dozens of tips, "rules," and myths about writing sentences that we accumulated during our education. As a result, many editors approach a sentence with a long list of random thoughts about passive voice, dangling participles, split infinitives and the like that, taken together, lead to obsessiveness and despair.
What we need, therefore, is a principled approach to editing sentences that does not evoke too much grammatical trauma, and that is more efficient than the usual "tip"-based approach. We have one to suggest: When you edit sentences, think about chunks and cores. Nearly all useful advice about sentences is captured in these two words:
Chunks: Think about how to break a sentence into bite-sized pieces, and how to organize those pieces.
Cores: Think about the content and location of a sentence’s grammatical core (subject, verb, and object).
This advice arises primarily out of the second and third of the principles introduced in chapter 2: Readers absorb information best if its form mirrors its substance and if they can absorb it in relatively short pieces. At times, the first principle also comes into play because, just as much at the sentence level as elsewhere, we should be thinking about providing a focus, beginning with familiar information, and making structure explicit.
Some Perspective
Before we translate the principles of chunks and cores into practical advice, a word about the chapter’s tone and how to use its advice. When we write, if we are in the groove, we do not think about the mechanics of what we are doing. The ideal state of mind is a focused but unselfconscious gracefulness. As you read this chapter, therefore, you may feel that we have flayed and dissected the art of writing, leaving it disjointed and lifeless on the page. Our answer is that, well, yes, we did—but as the prerequisite to gracefulness, not its death knell.
This apparent paradox dissolves if you think about how we learn other complex crafts or skills or sports. Musicians, tennis players, gymnasts all go through years of artificial exercises, most of them mechanical, most of them focusing on small pieces of the art, before their performance begins to seem "natural." Even after they have achieved that state, they continue to practice "mechanically," focusing on specific techniques, until those techniques are so firmly imbedded in the muscles of the mind and body that they become instinctive.
This hard truth applies to writing as well. But something about the psychology of writing leads people to believe that, unlike all other complex skills, it should not require a lot of arduous, step-by-step practice. College students who gladly spend hours a week practicing football or the violin rebel at the notion that writing requires the same effort. Why? Because we begin to learn to write so early that, by the age of maturity, we forget what difficult work it was. Instead, against all the evidence, we come to believe that writing is a "natural" skill, part of our birthright as humans. Talented writers, ones who read and write a lot as they grow up and who reach intellectual self-consciousness with the makings of a good prose style, are particularly seduced by this fallacy.
Good or bad, we are unlikely to improve unless we focus on technique. (The time to do this, of course, is when we edit, not when we draft.) The goal is to master the techniques so thoroughly that we no longer think about them when we write. If that happens, then we can aspire to, and sometimes attain, "the zone," to use an athlete’s term—that state of grace where all self-conscious worrying about technique disappears and you just write, confidently and fluently and powerfully. But, for almost all of us, the road to that happy place passes through technique, not around it.

SENTENCE PRINCIPLE 1
Chunks
The principle of chunking operates through three interconnected ideas, which together produce a host of techniques.
Readers grasp information better:
a. if they can absorb it in pieces;
b. when the pieces are organized to reflect the underlying logic of their content—that is, when form reflects substance;
c. when important information is placed in the most emphatic places.

Therefore:

Technique 1.1:
Divide longer sentences into short segments.


A longer sentence is easier to read when it is built as a series of relatively brief parts, each a self-contained unit of meaning and each clearly marked off by punctuation. In such a sentence, readers are never asked to swallow too many words in one bite. Their short-term memory cannot hold many words at a time, and it should not have to struggle to encompass all of a phrase or clause before transferring its meaning into long-term memory. To demonstrate this point, here again is an example from chapter 2, where the underlying principle was introduced:

As chapter 2 says, you might want to take the next step, and break this sentence into shorter ones:

This is a judgment call, however. In the final version, each sentence is easier to read. But the passage as a whole may be harder to grasp, because the factual predicates and the legal question, so tightly intertwined in the first revision, are now scattered among separate sentences. How would you make the call? Probably by looking at your audience. The more sophisticated it is, both legally and linguistically, the more you would lean towards the first revision. If the audience is less sophisticated, you may decide to sacrifice the first revision’s tight logical interconnections in favor of shorter, less intimidating sentences.
When you face a sentence that needs to be chunked, sometimes you can simply insert punctuation:

More often, though, you will need to reconstruct the sentence by breaking one clause into two:

In these examples, the revision is easier to read because it can be taken bite by bite. But "chunking" has two other, perhaps even more important, advantages.
First, it allows each piece of information to stand out a little. For this reason, sentences should often be chunked even if they are not obviously too long to remain unchunked. Take another look at an example we saw earlier:

In the original, everything disappears into a fog of words. In the revision, each of the sentence’s three key points stands out on its own.
Second, chunking a sentence forces us to impose an organization on it, and thus leads to a second technique.

Technique 1.2:
Organize the sentence’s segments to reflect the order of your thinking— "if . . . then," chronology, or any other logical format.


Look again at the chapter’s first example. If we had asked the writer to explain and justify its organization, she would have been dumbstruck. The organization consists of a capital letter to mark the beginning and a period to mark the end. To chunk the sentence, the editor had to do more than drop an ax every few words. She had to rethink its organization. How many bits of information does it contain? How are they related? As a result, the new sentence is not just easier to read. It is more intelligent, because we can now perceive its logic: first the factual predicates in chronological order, and then the issue. Again and again, chunking a sentence will force us to improve its substance, not just its readability, because we are forced to look again at its underlying conceptual structure.
Here is another example. In the original, note how you must reassess the sentence’s early information in the light of a context announced only at its end. The revisions offer up the information in a sequence that is both more logical and, because the logic is easier to grasp, more coherent:

You can often reconstruct the sentence simply by organizing it into a cause-and- effect relationship or a conditional one ("if . . . then"). Here is an example of the latter:


Technique 1.3:
Precede new informationwith familiar, transitional information.


At the level of sentences, this technique is primarily a method of linking a sentence to the preceding ones, as chapter 8 discusses. But the technique can also be used within longer sentences to link a chunk back to the sentence’s topic. To create such a link, the following sentences use three kinds of repetition. The first repeats a word; the second uses words that sum up, or offer a synonym for, what precedes them; the third uses pronouns to refer back to an earlier noun.
For several years the Supreme Court invented and developed legal theories that were excellent examples of the dangers of judicial activism, theories such as . . .
In the last five years population growth has dropped almost to zero, a demographic event that in years to come will have profound social implications.
Although Justice Jones was well-known for his liberal political ideas, he always had the hint of a conservative style about him, his suits bearing the discreet marks of custom tailoring, his attitude toward women always courtly but distant.

Technique 1.4:
Organize a sentence so its structure reflects the relative importance of each piece of information in it.


Consider the following versions of the same information:
1. Harrigan was the manager of the marina. She testified that the boat was delivered to the marina on January 7, but she didn’t see it there again after January 8.
2. Harrigan, the manager of the marina, testified that she last saw the boat on January 8, the day after it was delivered.
3. Harrigan, the manager of the marina, testified that she last saw the boat on January 8. It had been delivered on January 7.
The first version implies that Harrigan’s identity, which gets a sentence to itself, is important. It also implies that the date of the boat’s arrival and the date of its last sighting are of about the same importance: Each gets an independent clause to itself, though some extra emphasis is thrown on the last fact. You can judge for yourself the differences between these emphases and the ones created by the other versions.
The differences here are matters of nuance. As a result, many writers would not consciously choose one version over another. But this choice is important. As we argued in our chapter on paragraphs, emphasis is more than rhetorical cosmetics. It conveys meaning, because meaning arises from the relationship among facts, not just from their simple addition, and this relationship includes their relative importance.
To control emphasis in a sentence, you have four specific techniques at your disposal.

Technique 1.4(a):
Put important information into its own "chunk."


Among the judgment calls involved in organizing a sentence, one of the more important is deciding what information deserves to stand alone in its own segment. For example, here are two possible revisions of a clumsy sentence:
Before:
Does the Board of Directors of a public corporation registered in the State of New York have the authority to rescind the sale of substantially all the assets of the corporation after the sale has been consummated pursuant to authorization by the shareholders of the selling corporation without their authorization of the rescission?
Revision 1:
When the shareholders of a New York public corporation have authorized the Board of Directors to sell substantially all of the corporation’s assets, and the sale has been consummated, may the board rescind the sale without authorization from the shareholders?
Revision 2:
After the sale of substantially all of a New York public corporation’s assets—a sale authorized by the shareholders—may the Board of Directors nevertheless rescind the sale without authorization from the shareholders?
The first revision isolates the fact that the sale has been consummated, and thus implies that it is important. The second instead emphasizes the shareholders’ authorization of the sale. To do so, it even brings out the heavy artillery of punctuation—the dash.
Another example, drawn from one we saw earlier:
Before:
This case involves the novel issue of whether or not a minor is responsible for damages sustained by a restaurant in lost profits resulting from a liquor license suspension caused when the minor orally misrepresented her age to the owner of the restaurant who thereafter sold liquor to her.
Revision 1 (if you represent the restaurant owner):
The issue in this case is novel: If a minor lies about her age to a restaurant owner who sells liquor to her, and who as a result has his liquor license suspended, is the minor responsible for the damages sustained by the restaurant in lost profits?
Revision 2 (if you represent the minor):
The issue in this case is novel: If a minor orally misrepresents her age to a restaurant owner, who then sells her six jello shots within ninety minutes and, as a result, has his liquor license suspended, is the minor responsible for the restaurant’s lost profits?
Where the first revision puts the suspended license into its own chunk, the second emphasizes a fact less sympathetic to the restaurant owner. To give this version full force, you would also think again about your choice of grammatical subjects for the sentence’s clauses. If you did, you might end with this:
Revision 3:
The issue in this case is novel: If a restaurant owner sells liquor to a minor who has orally misrepresented her age to him, and serves her six drinks within 90 minutes, is he entitled to recover from her the profits lost when his liquor license was suspended?

Technique 1.4(b):
In longer sentences, 
put the most significant information at the end.


Just as in a paragraph, in a sentence the natural points of emphasis fall at the beginning and the end, with the end receiving the greater stress. In general, then, the crucial information, the piece you want the reader to remember above all else, should come at the end. (The beginning will often be occupied by a transition from the preceding sentence, in line with the "old info–new info" principle.) Inexperienced writers characteristically drop the important information into the sentence wherever it first occurs to them—often buried in the middle. Here, as in other stylistic matters, we may have to retrain our mental muscles to accept new habits.1
In the example below, assume you represent the employee, who has been fired for disobeying an order. How would you organize the sentences to emphasize the most persuasive facts?

In the next example, assume you represent Widget Corp.


Technique 1.4(c):
Put important information into "higher" grammatical containers and less important into "lower" containers.


As the sentences on page 210 about Harrigan’s marina demonstrate, you can control emphasis through your choice of grammatical container—sentence, clause, phrase, or word. The concept is simple: The higher the container in the hierarchy of grammatical importance, the more emphasis its content receives. A sentence counts for more than a clause, an independent clause for more than a dependent one, a clause for more than a phrase, and a phrase for more than a word.
Independent clause:
Jane is an overworked lawyer, but . . .
Dependent clause:
Although Jane is an overworked lawyer, . . .
Prepositional phrase:
As an overworked lawyer, Jane . . .
Modifying phrase and word:
Jane, an overworked lawyer, . . .
Jane, overworked, . . .
If you are writing as an advocate, this technique can be a powerful tool because it allows you to give the most weight to facts supporting your conclusion:

Even when you are not writing as an advocate, you should use syntax to signal the relative importance of information:

The new first sentence throws less emphasis on the court’s hearing, which has been relegated to a phrase, and more on the summary judgment itself. Then the reasons for the court’s holding get a sentence to themselves, as they deserve, not just a clause. The second sentence’s structure gives equal emphasis to two points: The court (1) held that the statute applied and (2) found that the appellant failed to comply with it. This syntax signals that both conclusions were significant. If, on the other hand, there was no real argument about whether the statute applied, you might rewrite the sentence to de-emphasize that point:


Technique 1.4(d):
Occasionally, interrupt the flow of your sentences for the sake of emphasis.


In a few pages, this chapter cautions against frustrating a reader’s desire to see subject, verb, and object in one look, without having to hunt through the sentence. But the skillful insertion of a few words between them—or between any other words that normally abut—can help to underline a point. By forcing the reader to wait for something she is expecting, you give extra emphasis both to the intervening words and, when they finally come, to the words for which she has been waiting. In chapter 8, we used this example from Winston Churchill:
On this day, the Luftwaffe, after two heavy attacks on the 14th, made its greatest concentrated effort in a resumed daylight attack on London.
You can achieve a similar effect by any kind of interruption to the sentence’s flow, especially if the interruption is emphasized by punctuation. In the next sentence, from the same Churchillian passage, note how he makes us wait before we get the information that the word "and" promises:
It was one of the decisive battles of the war, and, like the Battle of Waterloo, it was on a Sunday.

Technique 1.5:
Especially when a sentence contains a series or another structure, make that structure explicit.


If a sentence consists of more than a single clause, by definition it has a structure. As Technique 1.1 emphasized, the structure will not be as clear as it should be unless the sentence is chunked and the chunks are separated by punctuation. At times, however, especially when a sentence contains a series, you should use more blatant methods of signaling its structure. For example:
Before:
Section 548(a) of the Bankruptcy Code provides that the trustee in bankruptcy may avoid a transfer of a debtor’s interest in property or an obligation incurred by the debtor made within one year before the date of the filing of bankruptcy if there existed actual intent to defraud creditors or the debtor received less than reasonably equivalent value in the transfer and the debtor was insolvent prior to the transfer or was rendered insolvent by it.
Revision 1:
Section 548(a) of the Bankruptcy Code provides that the trustee in bankruptcy may avoid a transfer of a debtor’s interest in property, or an obligation incurred by the debtor, made within one year before the filing of bankruptcy in two circumstances: (a) there existed actual intent to defraud creditors or (b) the debtor received less than reasonably equivalent value in the transfer and was insolvent prior to the transfer or was rendered insolvent by it.
More drastic chunking might help even more, especially if combined with some attention to the sentence’s grammatical core:
Revision 2:
When a debtor’s interest in property, or an obligation incurred by the debtor, is transferred within a year before the filing of bankruptcy, the trustee in bankruptcy may avoid the transfer in two circumstances: (a) there existed actual intent to defraud creditors or (b) the debtor received less than reasonably equivalent value in the transfer and was insolvent prior to the transfer or was rendered insolvent by it. 11 U.S.C. § 548(a).
Revision 3:
When a debtor’s interest in property, or an obligation incurred by the debtor, is transferred within a year before the filing of bankruptcy, the trustee in bankruptcy may avoid the transfer if:
(a) there existed actual intent to defraud creditors, or
(b) the debtor received less than reasonably equivalent value in the transfer and was insolvent prior to the transfer or was rendered insolvent by it. 11 U.S.C. § 548(a).
Even when a sentence does not contain a list, you can sometimes clarify its structure by thinking twice about how to punctuate it:

However hard you work to clarify a sentence’s structure, the result may be confusing if you fall into traps dangerous enough to warrant separate techniques.

Technique 1.5(a):
Express parallel ideas in parallel form.


1. Even careful writers sometimes forget to put all the parallel ideas into the same kind of grammatical container. The first may go into an independent clause, the second into a dependent clause, and so forth.
Before:
Courts have cited the following factors: (1) the assignment was contained in the granting clause of the mortgage; (2) the deed of trust was not explicit in stating that the creditor need not take possession or make demand before becoming entitled to the rents; and [here comes the problem] (3) the use of the words "as additional security," "for the purpose of securing," or their equivalents.
For the sake of parallelism, the third item, like the first two, should be inside an independent clause, not a phrase:
After:
. . . and (3) the mortgage or deed of trust contained the words "as additional security," "for the purpose of securing," or their equivalents.
In addition to keeping the grammatical forms parallel, try to keep the wording as similar as possible:

Here is a less obvious example of the problem:

The second "which" could be omitted, still leaving the parallel structure of two verbs ("was formed" and "holds") following the first "which."

Technique 1.5(b):
When a sentence contains a series of items, place words such as "and", "or", "either", and "both" carefully to reflect your logic.


Danger lurks most often not when you have a series of single items (a, b, and c, for example), but when one of the items is itself a multi-part series (a, b-1 and b-2, and c). The danger is significant because it arises from conceptual sloppiness, not just stylistic clumsiness. The sentence below, from a memorandum of law in a discovery motion, is written as if it contains an "a, b, or c" series:
Before:
Megacorp objects to the Request because it is [a] overbroad, [b] unduly burdensome, and [c] asks for material which is neither relevant to the subject matter of this litigation nor reasonably calculated to lead to the discovery of admissible evidence.
It is written, in other words, as if three items follow the verb "is." In fact, only two follow "is"; the third follows another verb, "asks." To fix the syntax, then, the sentence should be revised to read:
Revision 1:
Megacorp objects to the Request because it [a] is overbroad and unduly burdensome, and [b] asks for material which is neither relevant to the subject matter of this litigation nor reasonably calculated to lead to the discovery of admissible evidence.
But this revision does not go far enough. While it solves the syntactical problem, it fails to cure the underlying conceptual fuzziness. (The fuzziness arises, we suspect, from the rote repetition of a formulaic objection.) Conceptually, into how many categories do Megacorp’s objections fall? The answer depends on the specifics of the document request and Megacorp’s tactics for opposing it, but let’s assume there are two categories. The sentence should then read as follows:
Revision 2:
Megacorp objects to the Request [a] because it is overbroad and therefore unduly burdensome, and [b] because it asks for material which is neither relevant to the subject matter of this litigation nor reasonably calculated to lead to the discovery of admissible evidence.
The addition of "therefore" binds together the parts of the first category, the repetition of "because it" more clearly separates the first category from the second.
We have lingered over this problem for two reasons. First, even good writers often have trouble spotting it. Second, it can sometimes lead to drastic consequences for a document’s organization, as the next example demonstrates.
Before:
Generally, the capital and surplus restrictions require that at least 60 percent of the minimum capital or surplus investments be made in obligations of the United States, any state, any of New York State’s counties, districts or municipalities, or certain mortgage loans on property in New York.
This sentence is written as if it lists four kinds of obligations: obligations of
(1) the United States,
(2) any state,
(3) any of New York State’s counties, districts or municipalities, or
(4) certain mortgage loans on property in New York.
In fact, the fourth makes no sense—"obligations of certain mortgage loans"? Instead, these loans are obviously a different category of investment.
Revision 1:
Generally, the capital and surplus restrictions require that at least 60 percent of the minimum capital or surplus investments be made either in obligations of the United States, any state, or any of New York State’s counties, districts or municipalities, or in certain mortgage loans on property in New York.
Revision 2:
Generally, the capital and surplus restrictions require that at least 60 percent of the minimum capital or surplus investments be made in two types of investment: (1) obligations of the United States, any state, or any of New York State’s counties, districts or municipalities, or (2) certain mortgage loans on property in New York.
One warning about these kinds of revisions. Occasionally, you will have to rely on statutory or judicial language that suffers from the problem we have described. In these cases, you may have to mimic the language of your authority, as misshapen as it is. You should still make sure, however, that its sloppiness does not damage the clarity of your own thinking and organization.
Although things go wrong most often in sentences that contain complex bits, they can also go wrong in simpler sentences because a word such as "both" or "either" wanders away from its proper place.


Technique 1.5(c):
Put modifiers next to what they modify.


The longer and more complicated the sentence, the more likely that some modifying word or phrase will wander away from its proper mooring next to what it should modify.

The word "only" often floats loose from its proper place:
Before:
To prove yourself, you only have to jump through the first two hoops. . . .
So far, this sentence means that the victim has to jump through the hoops as an alternative to doing something else (say, signing a pledge to bill 3,000 hours a year). But the rest of the sentence says:
. . . not all six.
What the writer means, then, is this:
After:
To prove yourself, you have to jump through only the first two hoops, not all six.
Another common mistake is the one you may recall from long-ago classrooms as a dangling modifier. A standard classroom example is:
Before:
Sitting in the bathtub, the phone rang.
The image is a cartoonist’s delight, but it is not what the writer meant. An introductory phrase at the start of a sentence, especially if the phrase contains some form of a verb, attaches itself grammatically to the first noun in the rest of the sentence. Make sure that the first noun is in fact the one to which it should be attached. If not, there are easy cures:
After:
Sitting in the bathtub, I heard the phone ring.
or:
While I was sitting in the bathtub, the phone rang.
Here is a particularly fine example of the problem:


SENTENCE PRINCIPLE 2
Cores
Put the core of a sentence’s content into its grammatical core.


To understand a sentence, readers must grasp both its grammatical structure and its content. If they can grasp both simultaneously because the grammatical core—subject, verb, and object—also carries the sentence’s most important content, then the sentence will be easier to read. It will also seem stronger and more confident.
In the original version of the following example, the subject and verb ("reason"/"is") tell us nothing worth knowing. (They are also too far apart, a problem that is addressed a little later.) In the revision, the new subject, verb, and object ("corporations"/"have used"/"funded programs") deliver much of the sentence’s substance.

A particularly pernicious violation of this principle goes under the name of "throat clearing." See the box on the next page.

To put this principle—grammar and content should match—into practice, you can use several techniques:

Technique 2.1:
Make the sentence’s topic its grammatical subject.


As the example above illustrates, the grammatical subject of a sentence should usually be its conceptual subject or topic as well. If it is not, the sentence needs reconstruction. When the grammatical subject has no real content, the problem is easy to spot. But it may be harder when the subject has content, but the wrong content. For example:
Before:
The court found that implementing the regulation would require the defendant to breach existing contracts.
If the focus should be on the court, then the writer has chosen the right grammatical subject. If the focus should instead be on the defendant’s unhappy situation, then we need a different one.
After:
As the court found, if the defendant were to implement the regulation, it would have to breach existing contracts.
Often, you have a choice of topics, depending upon the point of your story or analysis. In the example below, the first revision implies that you are writing about the behavior of bank depositors, the second about bank economics.

This example leads to a more general point. The choice of a sentence’s grammatical subject almost always depends on what you are trying to accomplish in a paragraph, not just in the sentence itself. In the example above, you could rest content with the original, despite its clumsiness, if the paragraph dealt with a list of motivations. You might try to recast the paragraph so it did not force you into awkward sentences, but you might also pay the price of an occasional piece of clumsy syntax to maintain the paragraph’s focus.
The longer a passage, the more important it becomes to think carefully about the choice of topic, and therefore of grammatical subject, for your sentences. This is especially true if you are trying to construct an argument or analysis by telling a legal or factual story. The next example, which we use in chapter 6 to make a different point, shows how nuanced your choice of the grammatical subject sometimes has to be. These sentences came from the interior of a brief. The writer was unhappy with the original because it was a little flat, for reasons she couldn’t quite put her finger on.
Before:
The use of § 502(d) against Megacorp at the filing of the Objection would operate to severely penalize Megacorp since its claim is so great. Such a use would arbitrarily treat Megacorp differently from other creditors of the Debtor, contrary to the intent of § 502(d), which is to assure an equality of distribution of the assets of the bankruptcy estate. Davis, 889 F.2d at 662.
The diagnosis: Look at the first sentence’s subject and verb. The subject ("the use of § 502(d)") is abstract and unenticing, and it almost demands a clumsy, largely meaningless verb ("would operate"). In this situation, the usual cure is a simpler, stronger subject and verb that make the sentence focus on action: Who is doing what to whom? Here is the first revision, which you may recall from chapter 3:
Revision 1:
Because Megacorp’s claim is so great, it would be severely penalized by the use of § 502(d) against it at the filing of the Objection. If this were to occur, Megacorp would arbitrarily be singled out for different treatment than other creditors. Such a result would be contrary to the intent of § 502(d), which is to assure that the assets of the bankruptcy estate are equally distributed. Davis, 889 F.2d at 662.
This is certainly stronger, for the focus is now on Megacorp as the victim of this statute. But is it also more persuasive? For a judge likely to be indifferent to Megacorp’s suffering, probably not. You may therefore want to tell a story not about the client, but about the law itself:
Revision 2:
Section 502(d) is intended to assure that the assets of the bankruptcy estate are equally distributed. Davis, 889 F.2d at 662. If § 502(d) were used against Megacorp at the filing of the Objection, however, the result would be to penalize Megacorp because of the size of its claim—and thus to single it out for different treatment than other creditors. Section 502(d) is intended to prevent, not to promote, such unequal treatment.
By the conventional standards of "how-to-write" books, this revision is weaker, because it focuses on something abstract (§ 502(d)) rather than on a concrete, active subject. But the price is worth paying. This version not only presents the judge with the focus that she is most likely to find persuasive. It also tells a strong story about the law that apparently leaves the judge no choice about the outcome. In the original version, in contrast, the grammatical subject ("the use of § 502(d)") implies that the judge has some discretion to use the section or not, and that the writer is instructing her on how to employ that discretion—not the canniest of rhetorical tactics.
At this point, you may be raising an objection. In the final revision, haven’t we fallen into a stylistic trap that even novices know how to avoid, a classic English 101 faux pas? Aren’t most of the verbs in the passive voice? And as a consequence isn’t the actor here—the "intender"—missing altogether? How can we claim to think this version is better?
As chapter 1 suggests, the passive voice is not sinful by definition. It is overused, and it often produces weak and verbose sentences. But it is occasionally helpful, particularly when it allows you to focus on the sentence’s true topic. If we wrote this passage in active voice to put the actor back into the sentences, they would begin "Congress intended . . . ," "If this court were to use . . . ," and, again, "Congress intended . . ." The focus would shift from the law itself, where we want it to be, to the court and the morass of Congressional intent.
If forced to choose between these two options, then, we would choose the passive without shame or guilt. But the right response to a dilemma is usually to find a way around it, not to choose the lesser evil. How can we keep the focus where we want it and still avoid the passive? The trick is to take the passage’s subject and personify it, so we can then attach it to active verbs:
Revision 3:
Section 502(d) assures that the assets of the bankruptcy estate are equally distributed. Davis, 889 F.2d at 662. Applying § 502(d) to Megacorp’s claim would . . . Section 502(d) prevents such unequal treatment.
One final comment: This version is stronger, but perhaps with a touch of hyperbole. Can you in fact make such large claims for the power of section 502(d)? That is a substantive judgment call that would decide whether you finally vote for the second or third of the revisions.
For more about the passive voice, see the box on the next page.


Technique 2.2:
Put the sentence’s most important action into the verb.


Here, matters become a little more complicated. At the start, you face a basic question. Is the sentence intended to describe an action: "The car hit the telephone pole"? Or to deploy a concept as part of an analysis: "Liability must be demonstrated by . . ."?
For lawyers, this choice can be especially tricky. Where others see actions—people doing things to each other—you may see instead the legal concepts by which the actions must be analyzed. When this conceptual sophistication goes too far, it becomes an addiction that destroys our ability to write effectively about actions. For a discussion of this disease, which goes by the appropriately ugly label of "nominalization," see the box on the next two pages. For the moment, we will assume you are writing about actions, and want to do so clearly and strongly.
Sentences that describe actions ought to be easy to write because we have had decades of practice. When we were young, before education complicated matters, we had no trouble uttering sentences that did a superb job of describing actions. When you came home from a tough day in the schoolyard, you might say something like this:
Johnny tried to steal my marbles, Mama.
Once people reach law school, however, and discover the importance of concepts, they sometimes begin to feel that simple acts simply described are unprofessional, even a little vulgar. As a result, "she got out of the car" becomes "she exited the vehicle." Even worse, a sentence may be reorganized to disguise the fact that an action took place at all:
An attempt at the theft of my marbles was made by Johnny, Mama.
So we need to remind ourselves of what we knew instinctively at the age of six: how to construct sentences that describe actions clearly. The magic lies in the verb as the pivot for a three-step sequence. Put the agent or perpetrator in the sentence’s subject. Then put the act itself into the verb. Finally, put the recipient of the act (if there is one) into the object.

Nominalization
"Nominalization" is grammarians’ jargon for what happens when an action is expressed in a noun rather than a verb. Lawyers are particularly energetic nominalizers, but not simply because they are sometimes pretentious. In legal writing, nominalization arises naturally from the nature of legal reasoning.
Lawyers have been trained to think in conceptual categories, categories that amalgamate instances of human interaction into identifiable sets. That course you took during your first semester was not called "when people agree with each other." It was called "contracts." Lawyers reason in terms of noun-like summary entities that have been given specific legal labels ("crime," "trust," "loan"). Where a layperson might write, "During the night, someone broke into the house and stole . . . ," a lawyer might want to focus instead on whether the act fits into the legal category of burglary, from which legal consequences follow. She might then write, "During the night, a burglary occurred. . . ."
In some cases, then, nominalization is justified because the noun encapsulates a concept defined by a set of established elements.2 "Attempted theft" means more than "trying to steal." But this conceptual sophistication can have a terrible side effect. Lawyers come to regard verbs as no better than incomplete and slightly embarrassing attempts to capture a thought to which only a noun can do justice. For example, only lawyers would notice, or care about, the difference between these sentences:
The police investigated the incident.
The police conducted an investigation of the incident.
To many legal writers, the first sounds sloppy and unprofessional. The second sounds much better. Why? Simply because "investigate" has become a noun, and therefore by implication a respectable concept, perhaps even a defined term (isn’t there a manual somewhere that defines the parts of an investigation?).
The moral here is not to avoid all nominalization, but to nominalize only when the noun truly serves a function. In other cases, if you use nouns or adjectives rather than verbs to express actions, you make your sentences longer, less vigorous, and usually less clear. In the following examples, the writer should not have succumbed to the nominalizing itch.




If a sentence has more than one clause, this advice applies to all of them:
Before:
In Channel, the court addressed the defendant’s representations that its supply and productive capacity for a certain product was such as rendered it capable of selling to the plaintiff a certain quantity each month.
The sentence’s main subject, verb, and object are fine, but the next clause (the words after "that") is a disaster.
After:
In Channel, the court addressed the defendant’s representations that it could produce and supply enough of a product to sell the plaintiff a certain quantity each month.
Another example:
Before:
Plaintiff’s failure to produce the relevant documents on time delayed our realization of the issue’s importance until deposition scheduling was complete.
The sentence describes several actions and at least two agents (plaintiff and "we," the defense lawyers). All of this activity is packed tightly into a small space. To apply the technique, first unpack the sentence’s contents into separate actions, and then devote a separate clause to each.
After:
Because plaintiff failed to produce the relevant documents on time, we did not realize the issue’s importance until after we had scheduled all depositions.
About the second type of sentences, ones that deal with concepts rather than actions, we have only two pieces of advice.
First, think twice. As we suggested above, lawyers are prone to admire concepts more than actions. As a result, they often focus on concepts even when they do not need to. If they succumb to this instinct in their writing, they force it to work against the most deeply rooted instincts of their readers. However sophisticated your readers are, they still find it easier to grasp and remember an action than, say, a definition. Even law schools recognize this truth, despite their devotion to conceptual thinking. It is one reason for the case method of teaching: Stories of litigated conflicts, of actions by the parties and courts, teach the legal concepts more vividly and memorably. In other words, our readers would rather be told a story. As a result, the more clearly a sentence describes action, the stronger its impact. Two examples:
Example 1:


Example 2 (a last return to a previous example):


Second, look for ways to turn concepts into actions in a story. In the example above, the revisions not only throw more emphasis on the damage claimants and the courts, the chief players in this drama. They also turn "public policy," an amorphous concept, into an actor by hooking it to a strong verb. We performed the same trick with the final revision of the example about section 502(d). This technique can do wonders to bring life to what would otherwise be a dry passage. Here is Justice Jackson discussing a statute dealing with shareholder litigation. In his hands, equity, a bland and usually dull concept, becomes John Wayne and the cavalry riding to the rescue.
Equity came to the relief of the stockholder, who had no standing to bring civil action at law against faithless directors and managers. Equity, however, allowed him to step into the corporation’s shoes and to seek in its right the restitution he could not demand in his own. It required him first to demand that the corporation vindicate its own rights, but when, as was usual, those who perpetrated the wrongs also were able to obstruct any remedy, equity would hear and adjudge the corporation’s cause through its stockholder. . . .
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 548 (1949).
We do not want to overstate this advice. You will often need to write about concepts rather than actions, and to write about them as elements in an analysis rather than as actors in a metaphorical drama. Consider this example:

The revision focuses unflinchingly on who did what, while the original throws the emphasis instead on a state of affairs—the conspiracy. The revision is therefore a stronger and more memorable sentence. But the original may still be the better choice if, for example, you are setting out to prove that the elements of a conspiracy existed, and the next sentences will therefore focus on "conspiracy" rather than "Megacorp."
But the basic point remains: If you have a choice between making your point in the form of a concept or an action, choose the action.
Before leaving this topic, let’s pause on an issue that has begun to emerge from some of the examples. When you write about actions, the choice of a sentence’s subject and verb is seldom neutral. To act is inevitably to assume responsibility—and perhaps, in the legal context, liability or guilt. A skillful legal writer thinks carefully about where to allocate responsibility and how much to allocate. The decision will probably affect the choice not only of a sentence’s subject, but also of its verb:

The first revision points the finger of blame unwaveringly at Megacorp. The next two are progressively kinder. If you are attacking Megacorp, the first is the best. If, on the other hand, you happen to be a judge who is tired of both parties’ bickering, you might choose the last.
If you have a devious turn of mind, you can play all kinds of tricks once you learn the game. Say that you are anxious to soften or hide your client’s responsibility, or your own. In these situations, the passive voice is particularly useful, because it lets the perpetrator fade from sight.
The document was not produced in April as the result of an oversight by a legal assistant. As soon as we discovered the error, we promptly notified the plaintiff and produced the document.
In the first sentence, the mistake is attributed to someone—a legal assistant, of course, never the lawyer—who does not show up until the sentence’s end, and who could easily be dropped from the sentence altogether. In the second sentence, when the lawyers finally get it right, the writer shifts to active voice to make sure "we" get all due credit. The technique is simple: Bad news, passive voice (as in the classic "Mistakes were made"); good news, active voice.
Here is another sneaky passage. Assume you represent Jones, and you are asking the judge to reject a jury verdict against your client:
Of the four claims that went to the jury, the jury found in Jones’s favor on three: fraud and breach of express and implied warranties of title. The only claim on which a verdict was returned in Smith’s favor was breach of the implied warranty of merchantability.
In the first sentence, the jury—that grand old American institution, that bulwark of justice—is front and center, doing right by your client. In the second sentence, the jury disappears. The verdict, apparently, was handed in by an anonymous messenger.
As much fun as you can have with these games, be careful with them. Ultimately, they do not have much effect, and they can damage your credibility if a reader catches on to what you are trying to do.

Technique 2.3:
When you state a position that denies or qualifies another, prefer the positive form.


For example:

In the second example, the original is more polite, and it may therefore be the better choice in some circumstances. Unless you are going out of your way to be low-key, however, choose the positive form because it is easier for readers to remember. In a short sentence, the difference may not be great, but it becomes significant in longer, more complicated ones—especially if they contain more than one negative. For example, the multiple negatives that often appear in contracts limiting future contingencies are particularly hard to follow. Here is a truly fine example:

In addition to obvious negative words such as "no," "not," and "never," other negative terms can cause trouble if they are overused or combined:

Everything we have said so far about sentences boils down to a simple admonition: Think very carefully about the words that become the subjects and verbs of your sentences. This point leads directly into the next technique.

Technique 2.4:
Keep subject, verb, and object near each other.


Readers read in a subliminal state of anxiety, especially when they are trying to understand something complex. They do not want to be tantalized by a sentence’s structure. They want its point to be handed to them quickly and neatly. Grammatically speaking, a point or complete thought generally requires a subject, a verb and, usually, an object ("He threw the ball.") or a complement ("The ball is red."). Hence, as soon as readers see a sentence’s grammatical subject, they start looking for the verb; and once they see the verb, if it demands an object or complement they are unfulfilled until they find one:

In this example, the subject is half a mile distant from the verb and object. The cure is simple: Remove the parenthetical phrase from between the subject and verb. When this cure does not work, you will need to rebuild the sentence more fundamentally, usually by breaking it into more than one clause. In the following example, trying to move the principal word of the subject next to the sentence’s verb would produce gibberish:

Lawyers are particularly prone to writing sentences like the original because they often write about concepts or things that have to be defined or qualified. As a result, the noun that names the concept or thing drags along after it a string of explanatory words, often with damaging results for the sentence’s structure. Another example, less painful but still clumsy:

That’s better—but, as often happens, a little improvement drags into the daylight a problem buried beneath the original sentence’s murkiness. Before work covered by the Agreement may be sub-contracted, who has to do what? What is the underlying action? The intransitive verb "must be sub-contracted" opens the door for arguments about what "must" means, and who is supposed to decide. This second try pays closer attention to the sentence’s grammatical cores.

This technique—keep subject, verb, and object together—is far from an absolute commandment. A two- or three-word interruption will not usually be bothersome. And, if the sentence’s grammatical subject is its first word, most readers are undisturbed by a fairly long phrase between it and the verb, perhaps because this kind of sentence is so much a favorite of journalists that we have become habituated to it. In addition, as we discussed on page 216, a skillful writer will sometimes go out of her way to insert an interrupting phrase to make the rhythm of a sentence more compelling, or to emphasize a point.
In general, though, avoid separating not just the subject, verb, and object, but any words that belong together logically or grammatically. In the next example, the offending interruptions are italicized:

Or would you prefer this version?

The second revision is easier to read, because we are not made to wait for the sentence’s subject through a long preliminary clause. By and large, readers should not have to wait long for a subject. But legal readers care less about this rule of thumb than less sophisticated readers. Between the two versions, you would probably pick the one that creates the smoothest transition from the preceding sentences.
____________________

2 This idea that words, legal or otherwise, are labels for sets of related examples is important to legal analysis, but it is beyond the scope of this book. The relevance of this linguistic theory to law can be summarized very briefly as follows: Significant legal concepts embodied in single terms (like property, liberty, equality, contract, securities, and so on) have an underlying linguistic structure that can be used to organize arguments involving any of them. All words are, of course, "ambiguous" to some degree, but their "open texture," as H.L.A. Hart called it, does not mean that words can mean anything and everything. Instead, ambiguity is not only limited, it has an order to it that can be exploited analytically. If you have some interest in seeing this approach in action, you could start with the following: Terrell, "Property," "Due Process," and the Distinction Between Definition and Theory in Legal Analysis, 70 GEO. L.J. 861 (1982); Westen, The Empty Idea of Equality, 95 HARV. L. REV. 537 (1982); Westen, "Freedom" and "Coercion"—Virtue Words and Vice Words, 1985 DUKE L.J. 541; Terrell, Conceptual Analysis and the Virtues and Vices of Professor Westen’s Linguistics, 1986 DUKE L.J. 660.



Chapter 10

Words: Precision and Brevity


Chapter 9 considers words as parts of sentences. This chapter focuses on words by themselves. When you edit a document with that focus, you are almost always concerned with two issues: precision (saying exactly what you mean) and brevity (saying it without distracting verbal static). Both concerns arise from a familiar principle, introduced in chapter 2:

PRINCIPLE 1
Readers absorb information best if its form
(its structure and sequence) mirrors its substance
(the logic of an analysis, the plot of a story, the theme of an argument).


In this new context, the principle leads to new applications.

Technique 1:
Choose the word that captures your precise meaning.


The difference between the almost right word and the right word is like the difference between the lightning bug and lightning.
—Mark Twain
Twain’s remark is typically pungent but, at the risk of sounding un-American, we disagree. The difference is seldom that dramatic. It is more often like the difference between an alligator and a crocodile. To many readers, perhaps most, the distinction is invisible or trivial. To others, though, if a writer fails to observe it, she looks either ignorant or careless. If you write for a well-educated audience, you should assume your readers are in the latter category, and should therefore choose your words carefully.
In English, choosing the right word can be particularly challenging because the vocabulary is so rich. Our language contains many pairs or groups of words that have the same, or very similar, meanings. You can "buy" a "car" or "purchase" an "automobile," "talk" to your "lawyer" or "discuss" an issue with your "attorney," "initiate" a project or "begin" it. This overlapping gives us two advantages. First, we can indicate formality or informality by choosing the longer or shorter of two synonyms. If we write about "purchasing an automobile," for example, we dress the occasion in fancier clothes than if we write about "buying a car." Second, we can indicate subtle and precise shades of meaning because words often accepted as synonyms usually have different connotations.
Why is our vocabulary so complex? Largely because it has added so many words from different languages to the Anglo-Saxon vocabulary with which it began. We owe large debts, for example, to both the Scandinavians who settled parts of England in the ninth century and the French-speaking Normans who conquered England in the eleventh century. As a result, we have at our disposal hundreds of near-synonyms such as "raise" (Norse) and "rear" (Anglo-Saxon); "want" (Norse), "wish" (Anglo-Saxon), and "desire" (French); "possess" and "own"; "reveal" and "show"; and, to return to an earlier example, "purchase" and "buy." (In each of the last pairs, the shorter word derives from Anglo-Saxon, the longer from Old French.)
If English had little choice but to add a Scandinavian and Norman vocabulary to its Anglo-Saxon core, it has also been open-minded about borrowing from other languages. During the centuries when Latin was the international language of the educated classes, English lifted from it such words as "punctual," "occult," and "lapidary," among many others. In later centuries, many European, Asian, and African languages have contributed to our vocabulary. As a result, although almost all of the 200 words we use most frequently are Anglo-Saxon in origin, only about a third of our total vocabulary is.
One result of our melting-pot vocabulary, incidentally, is that old-fashioned legal language is replete with such pairs and triplets as "will and testament," "goods and chattels," and "give, devise, and bequeath." This type of repetition arose partly because of the need to make matters clear in more than one language. (As David Mellinkoff points out, it also arose partly from a medieval fashion of doubling words even from the same language. "Have" and "hold," for example, both come from Anglo-Saxon roots.1)
In the hands of a careful writer, the richness of our vocabulary makes possible a precision and flexibility few other languages can achieve. But it also allows a careless writer to fill her prose with multi-syllabic, pretentious words, and to blur her meaning by settling for a near-synonym rather than an exact word.
For example, the dictionary offers several words that mean "to communicate orally": "speak," "talk," "discuss," "converse," and "consult," among others. But a careful writer will not treat them as interchangeable. Each implies a distinct kind of communication. If a client says she spoke to her lawyer about a problem, she suggests that the communication was largely one-sided, a matter of informing the lawyer rather than getting advice from her. If the client says that she and her lawyer talked, then she implies that an exchange occurred, but that it remained fairly casual. If the two of them discussed the problem, the exchange was more complex, more formal, and perhaps more important. If the client consulted her lawyer, then she was searching for serious professional advice. None of these connotations is stable through time or universally recognized at any one time. But they exist, even if people disagree about the exact connotations some words carry. Legal writers in particular have a duty to use the word that conveys a meaning precisely, rather than the first word that comes to mind as a rough approximation.
Within the realm of the law, we take it for granted that you rise to this duty. For example, you would not confuse finding and holding. A finding is the determination of an issue of fact, in contrast to a court’s holding on a matter of law. Nor would you write ruling when you mean holding (a judge rules on motions and objections to evidence; she holds for the plaintiff or for the defendant).
Outside the law’s vocabulary, however, lawyers often relax and become sloppy. If you give in to this imprecision, you may end up writing:
• Feel when you mean think or believe.
• Verbal when you mean oral.
• Like when you mean as Like introduces noun phrases; as connects clauses (for example, "look like a fox" versus "think as cunning foxes think").
• Infer when you mean imply (imply is to make a suggestion; infer is to receive it).
• Comprise when you mean compose (comprise means encompass; compose means constitute or form).
• Disinterested when you mean uninterested (a judge should be disinterested, but not uninterested, in the case before her).
• Alternate when you mean alternative, or vice versa. Alternate refers to things that follow in succession ("They serve in alternate years."). Alternative refers to mutually exclusive choices ("You must choose one of the alternatives by tomorrow."). Some purists insist that "alternative" should only be used when there are no more than two choices, but they are in a minority.
• Continuous when you mean continual. Continuous should refer to an uninterrupted extent of time or space; continual should refer to an intermittently repeated activity ("He was continually opening and closing the window.").
The American Heritage Dictionary and Webster’s International Dictionary do an expert job of defining the shades of meaning that separate near-synonyms.

Technique 2:
Choose the word that captures the right tone.


When you face two words with exactly the same meaning, which will not be often, you probably still have a choice to make. Even if they are absolute synonyms, their tone or degree of formality is likely to differ. In general, in modern prose, you should choose the shorter and simpler, as long as it is not colloquial or vulgar. But it is easy to be seduced into pretentiousness by the legal prose you read. We therefore give this problem more specific attention in chapter 11, in the context of the character of your writing.
Some people, of course, have the opposite problem. They fail to adapt to a professional context—as the following story demonstrates.
After a young lawyer had completed a lengthy oral argument, the judge asked him to visit her chambers later in the day.
"Young man," the judge began at their meeting, "you presented a fine argument today—well-reasoned and persuasive."
As the young lawyer was about to relax and say "Thank you, your Honor," the judge continued: "But I must point out that you repeatedly used a couple of words that I believe are inappropriate and distracting. And those words are awesome and gross."
The young lawyer, who had been listening intently, showed no reaction when the judge finished. Finally, after several seconds of silence, he shifted in his seat and, hesitantly, said, "Uh, thank you, your Honor, for bringing this to my attention. Now, what are those two words you want me to avoid?"

Technique 3:
Be concise.


If clarity is partly a matter of choosing the right words, it is also a matter of using no more of them than necessary. Verbosity wastes the reader’s time, but it also does another kind of damage: It obscures your substance with a surface fuzz of verbal clutter. The fewer the words, the greater the impact. (For the exceptions, see page 259.)
Brevity depends more on willpower than technique. When writing is noticeably verbose, the problem often arises from one or both of the following roots, neither of which can be attacked merely by technical means. First, the writer has not focused on the need for brevity when she edits. Initial drafts are always verbose. Subsequent drafts will be better only if you accept that inevitable fact and dedicate yourself to cutting words mercilessly. Second, many writers feel—and here we do mean "feel," for the impression seldom rises to a thought—that longer is more impressive and more persuasive. In an analysis, they repeat a point in different forms. In a sentence, they add filler words and repeat information from earlier sentences. For some writers, as for some courtroom lawyers, the most difficult lesson to learn is when to shut up and sit down. To learn it well, paradoxically, we often have to gain confidence in the power of our words. If we believe in what we think and write, then we are more willing to put our faith in a single clear statement of each point. If we lack this confidence, we are tempted to pile words on top of words, trying to make up in quantity what we suspect our analysis lacks in quality.
The best cure for verbosity of this type is to read someone like Justice Holmes, whose style demonstrates that strength and dignity result from brevity. Beyond this advice, there is not much we can do to help: It is up to you.
Some forms of verbosity, however, do result from problems that are less psychological and more technical. As chapter 9 demonstrates, a badly constructed sentence is also likely to be a wordy one. Even in a well-constructed sentence, we often see excrescences that result because, in some situations, a writer habitually uses several words when one or two would serve. Here are specific habits to avoid.

Technique 3.1:
Do not define the obvious.


Because lawyers want to avoid ambiguity, they are careful to identify a person, thing, or event at each reference. If this admirable caution becomes thoughtless habit, it lards legal writing with words that repeat information the reader already knows. This is irritating because it suggests that the writer either has a low opinion of the reader’s intelligence or is not using much of her own.
An egregious example of this kind of thoughtlessness is the use of parentheticals to define terms where there is no serious possibility of confusion arising without the definition. Here is the opening of a letter to a client that appeared in chapter 6:
On January 14, 1987, the Securities and Exchange Commission (the "Commission") adopted a number of amendments to Rule 10b-6 (the "Rule") of the Securities Exchange Act of 1934 (the "Exchange Act"), which amendments will become effective as of March 1, 1987.
Since no other "Commission" is ever discussed in this letter, will the reader likely be confused by the use of this term later? (And why not just refer to the "SEC" anyway?) No other "Exchange Act" is ever referenced in this letter either. The "Rule" parenthetical is even worse because other "rules" are discussed, forcing the reader to remember that "Rule" means Rule 10b-6 and not one of the other rules.
Briefs are notorious for beginning with parenthetical definitions, as if the document were a contract:
The instant appeal by Plaintiff-Appellant Big Bank, N.V. ("Big Bank") relates to an Order issued by Hon. James Rogers, dated January 30, 1991 (the "Order"), pursuant to which Justice Rogers granted, in part, the motion by Defendant-Respondent Minicorp ("Minicorp") which sought to . . .
Each of these parentheticals is unnecessary and, to the alert reader, slightly insulting.
This problem can arise much more subtly as well. In the following example, the words in brackets are unnecessary:
Jones’ alternative motion to transfer venue [of this case from this district] to the District of West Dakota is predicated on the interests of justice and the more convenient nature of that forum for the parties. A transfer [of the case to the District of West Dakota] is in the interests of justice because. . . .
If such repetitiousness becomes habitual, it can result in this kind of writing:

A final, less egregious example: As an exercise, try taking your pencil to the original before looking at the revision. In addition to using too many words, the original also commits a couple of minor sins described in the previous chapter.


In addition to cutting verbiage, the revision cures some other problems: the throat-clearing at the paragraph’s start ("There is . . ."), the nominalization ("may be indicative") in the third sentence, and, in the same sentence, the malformed syntax that puts equal emphasis on the sentence’s two points, when the second is the more important. Incidentally, to turn for a moment to substance, the last sentence will raise red flags for many readers: Is it really plausible that Massachusetts and Illinois law contain nothing at all helpful, even by analogy?

Technique 3.2:
Avoid "stretched connections" (or compound prepositions).


The important words in a sentence often have to be glued together by prepositions, conjunctions, and adverbs. In this situation, English sometimes offers a choice between a simple, one-word spot of glue and an obtrusive blob of several words. For example, you can write: "I consulted a lawyer with regard to the accident" or "I consulted a lawyer about the accident."
Here is a list (far from complete) of similar choices:



As you may have noticed, "about" and "because" are the simple connectives lawyers most often avoid.

Technique 3.3:
Avoid strings of prepositional phrases.


Even one-word prepositions can clutter a sentence distractingly if they occur in a string of prepositional phrases. They can also force you into substituting nouns for verbs, as the examples below illustrate.



Technique 3.4:
Do not avoid apostrophes.


A special form of connective bloat occurs because lawyers tend to avoid apostrophes. They will usually write, "The property belonging to the defendant . . ." (or "The property of the defendant . . ."), rather than "The defendant’s property . . ." The last version may once have been too informal for legal writing, but it certainly is not now.

Technique 3.5:
Avoid redundant phrasing, legal or otherwise.


Some redundancies are classically legal, as discussed earlier in this chapter:
Do not alter or change . . .
You must cease and desist . . .
It is of the same force and effect . . .
Others can arise in any kind of writing:

How to be brief by adding words
Like all the advice this book discusses, the advice to be concise has to be applied with intelligent judgment. As we stressed earlier, brevity is not simply a matter of counting words, because it is not words you are trying to conserve—it is the reader’s time and energy. For efficient writing, then, the right criterion is not how many words you use, but how long it takes your reader to understand them. Occasionally, that process is accelerated by adding words, not subtracting them—because the new words connect the sentence more smoothly to the preceding one, or clarify an over-condensed idea, or improve the sentence’s rhythm so a reader can glide rather than slog through it.
In legal writing, one form of overcondensation is almost endemic: stringing together two or more nouns to serve as a single adjective before a noun.

The sequence in the "before" sentence outrages the normal structure of English, and a reader must change it back into idiomatic English to absorb the information.3 The reprocessing will occur subconsciously, unless the problem is especially bad, but it is still time-wasting and tiring. By adding some words, you make the prose more efficient.
Another example:

____________________
1 D. MELLINKOFF, LANGUAGE
OF
THE LAW 121–22 (Aspen 1963).
2 There is a myth that "since" should refer only to a temporal connection, not a logical one. For a destruction of the myth, see WILSON FOLLETT, MODERN AMERICAN USAGE (Hill & Wang 1966), at 305–06. In some contexts, "since" can be a useful alternative to "because." Although it has the same dictionary definition, it has a slightly softer tone that can help to de-emphasize a cause-and-effect relationship:
Because you didn’t come in time, we had no choice but to leave.
Since you weren’t there in time, we went ahead and left.
3 The King of Adjective Strings is not in fact some misguided lawyer, but a famous author: Dr. Seuss. If you are a parent, you already know that the problem we describe is, of course, the "tweetle beetle syndrome," a malady deriving its name from an inspired contortion of communication appearing in Fox in Socks. The incident begins innocently enough: "What do you know about tweetle beetles?" "Well, when tweetle beetles fight, it’s called a tweetle beetle battle. And when they battle in a puddle, it’s a tweetle beetle puddle battle." But with a few more layers of description, this becomes: "AND . . . when beetles fight these battles in a bottle with their paddles and the bottle’s on a poodle and the poodle’s eating noodles . . . they call this a muddle puddle tweetle poodle beetle noodle bottle paddle battle." The moral is simple: Avoid writing like a tweetle beetle.



PART V:

The Nuances of Excellence



Chapter 11

Style: Grace, Vitality, and Character


Up to this point, this book has been describing principles that can make your writing clear, useful, and efficient. But prose can be effective, in this workmanlike sense, and still be pedestrian. It should be something more. If it is to hold a reader’s attention and at the same time burnish the writer’s reputation, it should also show some grace, some character, some vitality, some imagination. In other words, it should have some style.
"Style" is one of those words, however, that reminds us how devious and complicated our language’s vocabulary can be. The word has several meanings, many of them inconsistent, some of them even dangerous in the context of legal writing. Let’s begin, therefore, by giving it an appropriate definition.
In legal writing, style should aspire to the qualities of pure, unpolluted mountain air. It is itself invisible, the opposite of flashy. But it has two powerful effects. It makes everything we look at stand out more vividly, in sharper focus. And it is invigorating. It makes us feel more alert and energetic. Your style should have the same effects. Without calling attention to itself, it should make the document’s content more vivid and memorable, and it should help your readers stay alert and pay attention.
More specifically, by "style" we mean two aspects of your writing:
• The grace and energy of its sentences and paragraphs. These qualities are important not only for the reasons just described. As odd as it sounds, they can also help your reputation as a lawyer. To some degree, readers take writing to be the movement of the mind on the page. If the prose is lively and graceful, they tend to assume that the writer’s mind has the same qualities. If the prose is lead-footed and monotonous, on the other hand . . .
• The signals your writing sends about your professional character—or, at least, the persona you adopt for the occasion. It may be terrifying to think that your writing opens a window into your character, even if it is only the semi-fictitious character we construct for our professional lives. But readers take your writing to reflect a persona whether you want them to or not. You are better off, therefore, making sure it reflects one they can like and respect.
By giving "style" this definition, we rule out two other definitions that infect the conversation about style, and sometimes lead writers to do foolish things on the page.
First, "style" can be taken to mean the superficial surface of things, as in "He’s all style, no substance." This meaning is almost always pejorative, and it tends to crop up in the conversation of plain, hard-working folk when they talk about their flashier, convertible-driving, Rolex-wearing colleagues. When it is applied to writing, this definition leads to a terrible conclusion: By definition, style must draw attention to itself. Worse, style is usually egotistical, intended to demonstrate the wit and flair of the writer. When legal writers think about style in these terms, they either eschew style altogether, as having nothing to do with solid, respectable professional prose, or they resort to linguistic pyrotechnics—fancy words, far-fetched metaphors, attempts at humor—that stand out on the page like a Hawaiian shirt at an ABA meeting.
Second, "style" can be taken to mean "an irrational personal preference." In the aftermath of a traumatic edit by someone else, the victim may say, "Well, she was just trying to change my style into her style." In those situations, this definition is sometimes accurate. In your own writing, though, your style, no matter how personal, should never be irrational. It should result from choices that you can explain. If you use "style" to defend an inexplicable but ineradicable attachment to long sentences or the word "furthermore," then you are misusing the concept.
The following section focuses on style as grace and vitality. The next will focus on style as persona.

STYLE PRINCIPLE 1
In legal writing, style should be transparent but clarifying and energizing.


Style does not result from planting an occasional flower in a desert, no matter how beautiful the blooms. It should be pervasive, flowing through every sentence you write. And, therefore, it should arise from the foundations of your prose: the structure of your sentences (in other words, your syntax) and the words you use (your diction).

Technique 1.1:
Use syntax to create an energetic rhythm.


Chapter 9 demonstrates how the artful use of syntax leads to well-crafted individual sentences. In a sequence of sentences, it can also create an invigorating rhythm. In professional writing, true, readers are so focused on content that they seldom notice a passage’s rhythm. But it affects them nevertheless. Most important, it can encourage them to stay alert, pay attention, and keep reading.
How can you create variety in a sequence of sentences?
An easy first step is to vary their length. Then vary the internal structure of the longer sentences. You can do this in three ways:
• Create pauses of slightly different lengths by using different kinds of punctuation: a dash slows a reader down a little more than a semicolon, which in turn creates a longer pause than a comma.
• More important, vary the number of words between the pauses.
• Vary the complexity of the syntax. The more complex it is, the more it will rely on subordinate clauses and phrases that interrupt the sentence’s flow.
Here is an example (used earlier for other purposes) of these methods at work:
We must take September 15 as the culminating date. On this day the Luftwaffe, after two heavy attacks on the 14th, made its greatest concentrated effort in a resumed attack on London.
It was one of the decisive battles of the war, and, like the Battle of Waterloo, it was on a Sunday. I was at Chequers. I had already on several occasions visited the headquarters of Number 11 Fighter Group in order to witness the conduct of an air battle, when not much happened. However, the weather on this day seemed suitable to the enemy and accordingly I drove over to Uxbridge and arrived at the Group Headquarters. . . .
The variation in sentence length is obvious. But look also at the variation in syntax between the second and third sentences, on the one hand, and the fifth and sixth. In the former, as we pointed out before, Churchill goes out of his way to interrupt the sentences: Notice the delay between the second sentence’s subject and verb and, in the third sentence, the choppy rhythm in the middle. In the fifth and sixth sentences, he does the opposite. In the fifth, the only internal punctuation comes near the end. There, instead of interrupting the sentence dramatically, it prepares for an ending that is anticlimactic in structure as well as content. In the sixth, to pull us quickly through the sentence, he allows himself a casual syntax, built around two "and’s," that high-school English teachers warn against.
The result is not only to vary the rhythm enough to keep us alert. He also forces us to slow down, almost to stumble, where the content is dramatic and deserves close attention. Then, when he moves on to less important material, he relaxes the syntactic tension and allows us to speed up. A superb job, and superbly unobtrusive.
Now an example from a lawyer, though one equally famous—or, to some tastes, notorious—as a writer. Here is Justice Cardozo’s opening to Palsgraf v. Long Island R.R. As in the previous example, the variations in rhythm are not random, but help to reinforce the substance. And they result from the same techniques that Churchill used: varying the lengths of sentences and varying their internal structure.
Plaintiff was standing on a platform of defendant’s railroad after buying a ticket to go to Rockaway Beach. A train stopped at the station, bound for another place. Two men ran forward to catch it. One of the men reached the platform of the car without mishap, though the train was already moving. The other man, carrying a package, jumped aboard the car, but seemed unsteady as if about to fall. A guard on the car, who had held the door open, reached forward to help him in, and another guard on the platform pushed him from behind. In this act, the package was dislodged, and fell upon the rails. It was a package of small size, about fifteen inches long, and was covered by a newspaper. In fact it contained fireworks, but there was nothing in its appearance to give notice of its contents. The fireworks when they fell exploded. The shock of the explosion threw down some scales at the other end of the platform, many feet away. The scales struck the plaintiff, causing injuries for which she sues.1
Both Churchill and Cardozo write prose with a distinctive flavor that is more "literary" than most legal prose. Can you use these techniques without being accused of literary affectations? Of course. You may want to limit the range of effects so your style does not draw attention to itself. But there is still room for ingenuity. In the example below, the original version plods. Each sentence is longer than the last; if there is any internal punctuation, it always comes at the sentence’s start. Even worse, its rhythm does nothing to reinforce what is most important about its content.

In the revision, the editor has made two changes:
• More variety in the lengths of sentences—not a lot, but just enough to make a difference. In particular, note the relatively short fourth sentence.
• More variety in the sentences’ structure. Punctuation now shows up occasionally in the middle of a sentence, not just at the beginning. And it is used to emphasize what is important. In the second sentence, we are forced to pause after "intolerable." In the third, the short phrase "but not in others," separated from the rest of the sentence by commas, highlights the idea of disparate results.
This version is not flashy, but it is much more effective. For two more examples of rhythm used effectively in a low-key way, see page 279 and page 280.

Technique 1.2:
Be brief.


Brevity does not require you to compress every argument into shorthand and cut every sentence to twenty words or less. It means you should rely more on short sentences than long ones, use no more (and no fancier) words than clarity and completeness require, and refrain from repeating points in the mistaken belief that you are driving them home.
Brevity requires confidence, perhaps even courage. That is why novice writers tend to be long-winded: They are not yet sure enough of themselves to feel comfortable saying what they want to say, and then stopping. For many, verbiage feels comforting, as if the fog of words will deflect attacks on their knowledge and intelligence. On the contrary, it usually incites these attacks because it irritates their readers.
For more about achieving brevity, see chapter 10.

Technique 1.3:
Use metaphors, but use them sparingly.


Metaphors can make a point memorable. For example:
The context of this statute is acrid with the smell of threatened impeachment.
Morrison v. Olson, 487 U.S. 654, 702 (1988) (Scalia, J., dissenting).
But writers who try too hard to use metaphors end up with far-fetched or awkward ones:
Appellants themselves issued the invitations to dance in the federal ballroom, they chose their dancing partners, and at their own request they were assigned a federal judge as their choreographer. Now that the dance is over, appellants find themselves unhappy with the judging of the contest.
Not only does the metaphor draw too much attention to itself, it is also incoherent: The appellants’ dance is a formal ball, and a choreographed show, and a dance contest—simultaneously. Do not reach for a metaphor that does not fit naturally.
As with many questions of style, however, tastes vary. One of the authors of this book offered the metaphor below as a bad example; the other liked it. The right judgment is probably that a metaphor of this size would work in some situations (for example, when you want to bring novelty to an over-familiar subject), but not in others (for example, when you are dealing with a life-and-death issue that you want to treat with absolute gravity). Judge for yourself.
Like a thunderstorm on a sultry Southern summer afternoon, the recent spate of contentious articles on the meaning of equality has been loud but inconsequential, cooling the academic air but leaving the legal landscape unchanged.

Technique 1.4:
Write active, concrete sentences as often as you can.


There is a reason why even lawyers tend to read novels rather than legal treatises for pleasure. At a visceral level, all of us respond more immediately and strongly to the first sentence below than to the second:
Jack picked up a rock and threw it at John, who was running towards him with his knife raised threateningly.
The defendant’s actions should be found to be within the definition of acceptable self-defense in the face of an imminent and life-threatening danger.
Often, of course, our job is to build a logical analysis out of general propositions, not to tell a story. As a result, we have no choice but to write about concepts, definitions, and abstractions. But our prose becomes more vivid and memorable if we look for occasions to substitute concrete language for abstract, and actions for concepts. Here are five steps towards that end:
• Personify concepts and treat them as actors. For an example, watch Justice Jackson turning the fuzzy concept of equity into the hero of a drama (page 238).
• When you discuss the effect of legal rules on a person or institution, write from the perspective of what the person may or may not do, not from the perspective of the law in the abstract. For examples, see the first and third on page 136 and page 137.
• Use the journalist’s trick of introducing a general point by a story or vignette. In journalism, an article about, say, the causes of poverty in Appalachia will usually begin with a story about a person, so that we first meet the article’s ideas in the form of a specific situation.
• Use a concrete instance of an abstract category:


STYLE PRINCIPLE 2
Your persona should be credible and professionally engaging.


Every time you write a letter or memo or brief, you do more than communicate information. You also reveal something about yourself. No matter how restrained and impersonal your prose, it expresses what Aristotle calls ethos, an image of your character. The image affects both your reputation and your readers’ response to the substance of your writing.
This truth terrifies many legal writers, especially more junior ones justifiably nervous about their position in the profession’s food chain. They would prefer their prose to function like a male lawyer’s dark business suit, conferring anonymity and therefore, they think, safety. If this protection exists at all in legal writing, it is only in the realm of formal drafting (statutes, regulations, contracts, and the like). Although you have stylistic choices to make even in that realm—for example, between plain English and conventional legalese—these documents are intended less to communicate than to memorialize, and the conventions surrounding them do not include the assumption that an individual writer is addressing an individual reader. In expository and persuasive documents, on the other hand, readers assume that the writing embodies a mind trying to communicate the results of its thinking to another person. No matter if the document was written by several people; readers still instinctively assume that it reflects a persona.
In these documents, therefore, the question is not whether you can make your prose anonymous. You can’t, and lawyers who try often end up making all their writing sound like a contract. The only question is whether you can shape your prose to reflect a persona that makes both you and your readers comfortable and establishes your credibility. This persona will probably not be, and should not be, as distinctive as the persona that emerges from a novel or essay. Although a few judges try to create that strong a flavor, most lawyers are better off crafting a less noticeable persona that simply helps their content to be more effective.
This chapter describes several techniques for shaping a persona in your writing. All the techniques will do no good, however, if you have not thought first about something more fundamental: the cast of mind or attitude with which you approach your work and audience. This topic goes to the core of how you define your role as a lawyer, and therefore is beyond this book’s scope. In what follows, however, it will often become clear that a technique is just the manifestation of a far more profound choice about what it means, in a specific situation, to be a lawyer.
Some aspects of your persona will emerge from your writing’s content: Does it demonstrate the honesty, fairness, thoroughness, and intelligence that establishes your credibility? Some emerge from the organizational techniques discussed earlier in this book: Are you taking care to shape your writing to suit the reader, not yourself? Are you in firm control of your organization from the start? These "macro"-level issues we will address in a moment. We begin, however, with the "micro": A sense of character also emerges, from the details of your style.
Character at the "Micro" Level: Syntax and Diction Again
Compared to speaking, writing offers fewer opportunities to manifest character through style. A speaker can send out stylistic signals through several channels at once: dress, gesture and body language, tone of voice, the contact her eyes make with the audience. A writer, however, as we noted earlier, is limited to diction and syntax: the words we choose and the shape we give our sentences. Nevertheless, skillful writers can accomplish almost as much with these tools alone. Here are two writers setting out to create an ethos for their narrators quickly and pungently in a novel’s first paragraph. Look at the diction and syntax, not just the content.
You don’t know about me without you have read a book by the name of The Adventures of Tom Sawyer, but that ain’t no matter. That book was made by Mr. Mark Twain and he told the truth, mainly. There was things which he stretched, but mainly he told the truth. That is nothing. I never seen anybody but lied one time or another. . . .
Mark Twain, Huckleberry Finn
I am an American, Chicago born—Chicago, that somber city—and go at things as I taught myself, free-style, and will make the record in my own way: first to knock, first admitted; sometimes an innocent knock, sometimes a not so innocent. But a man’s character is his fate, says Heraclitus, and in the end there isn’t any way to disguise the nature of the knocks by acoustical work on the door or gloving the knuckles.
Saul Bellow, The Adventures of Augie March
In legal writing, of course, lawyers generally do not want to give their prose so strong a flavor. The range of acceptable personae—ones that do not distract from the writing’s substance—is smaller. Yet it is still a range. To make this point, we could offer you a contrast between a jargon-ridden, pretentious persona and a plain-spoken, journalistic one. But that contrast would be too easy. Here instead is a contrast between two personae that go to no extremes, but are nevertheless quite different:
Example 1:


In this malpractice lawsuit, the issue on appeal is whether the trial judge properly granted the defendant’s motion for summary judgment.
The defendants filed a motion to dismiss because the complaint failed to state a claim on which relief could be granted. They then filed four affidavits to support their motion and moved the court to treat the motion as one for summary judgment. The court agreed, and allowed the plaintiffs 30 days to file counteraffidavits. When the plaintiffs did not file, the trial judge granted summary judgment against them.
Example 2:


This case comes before the court on the third intermediate accounting of the trust under the will of Jane F. Smith. On a prior accounting, the West Carolina Supreme Court held that a provision in a will leaving property to "issue" of another is presumed not to include the adopted child of the daughter of the testatrix. We are now asked to reconsider the question based on subsequent changes in the decisional law of this State. The case raises a substantial, if not altogether novel, question of the duty of a court to enforce a prior holding, the legal reasoning of which has been undermined by later rulings.
In the first example, the judge prefers short and simply constructed sentences, and is not afraid of language that approaches the informal ("The court agreed . . ."). We sense a plain-spoken character who disdains sophisticated airs. In the second example, we see a judge who appreciates the traditions that elevate the law above the street ("This case comes before . . ."). In her diction, she sometimes chooses the more formal of two available words ("subsequent" rather than "later"), and once employs a turn of phrase that we could not use in conversation without sounding pedantic ("the legal reasoning of which . . ."). In her syntax, she prefers long and relatively complex sentences.
As these examples show, diction and syntax alone give you powerful tools for shaping a persona in writing. As you think about your persona, here is some advice:

Technique 2.1:
Choose and maintain an appropriate level of formality.


Between the extremes of pomposity and slanginess, you have a range of choices about how formal you want your prose to be. Your choice will vary—or should—from document to document and audience to audience. A letter to a judge should be more formal, of course, than a letter to a client whom you have known for a long time. But the choice will also depend on your image of yourself as a lawyer: Do you prefer to think of yourself as direct and down-to-earth, or appropriately formal and dignified? There is no right answer, but there should be a conscious choice.
This choice should be reflected in both syntax and diction. As the examples above illustrated, a more complex syntax usually creates a more formal persona. And so, of course, does a more elaborate, multi-syllabic diction. Here, for example, are several versions of the same sentence, with only the diction changing:
Prior to the plaintiff’s purchase of the automobile, defendant’s salesman provided him with false information about its previous owner.
Before the plaintiff bought the automobile, the defendant’s salesman provided him with false information about its previous owner.
Before the plaintiff bought the car, the defendant’s salesman gave him false information about its last owner.
The sucker got stuck with the lemon, because the salesman fed him some **** about the guy who got rid of it.
Except for the last, which may be the most accurate, a legal writer could choose any of these versions. Note that the first is more formal not just because it uses more formal words, but because it chooses a noun-based diction ("purchase of . . . ") rather than a verb-based one ("bought").
Our own search for an appropriate diction in this book has been more difficult than we expected, for reasons that showed us why so many lawyers have trouble settling on a level of formality with which they are comfortable. The book’s final style represents a compromise between the tastes of its two authors. One was too fond, according to the other, of loose colloquialisms, a tendency he tried to defend on populist grounds. The second, so the first thought, showed an elitist distaste for one-syllable words, a tendency he defended by arguing that the book was, after all, written for lawyers. In the search for a middle ground we decided to adopt—by and large—a style slightly less formal than would suit a brief or a business letter to a stranger. (Occasionally, we shift into a more colloquial gear.) As a result, when we edited the manuscript we elevated the diction of some relatively informal sentences. "Sending it back," for example, became "returning it," "a lot better" became "much better," and we eliminated most contractions such as "don’t" and "we’re." But we were aiming for the effect of a twentieth-century business suit (maybe a blazer and slacks), not nineteenth-century top hat and tails.
The lesson of our struggle, we decided, is that legal writers find choosing an appropriate level of formality difficult because legal writing does not reflect a consensus about what that level should be. Each lawyer is faced, therefore, with an individual decision about the persona she wants her writing to present. And, unless you think about choices such as those represented by the sentences on the previous page, your style is unlikely to suit the persona you prefer, because you will tend to imitate the writing you read.

Technique 2.2:
Avoid jargon.


A doctor of a cynical bent once told us that he had discovered a curious behavior among hospital staff, a phenomenon he called the "stethoscope syndrome." Hospitals, he said, were often disconcerting places, and not just because they dealt with sick people. In them, the usual social hierarchy blurs because much of the hospital staff wears the same white or green scrubs. How to tell the senior consulting doctor from the orderly?
Hospitals solve this problem, he claimed, by stethoscopes. Only the true health-care professionals, the doctors and nurses, get to wear them. The hot-shot fighter-pilot types, the ER doctors, tend to wear them draped around their necks. And those at the top of the ladder, the consulting doctors, like to keep them folded up in their pockets, demonstrating that they do not have to listen to anyone’s chest unless they want to.
When lawyers write, they face a similar sociological problem. Black print on a white page looks the same whether it was put there by a lawyer, a journalist, or an accountant. As a result, many lawyers who are not entirely secure in their status look for ways to throw the equivalent of stethoscopes on the page, as if to say "lawyer at work." These stethoscopes take two forms: jargon and what we will call "contract-ese."
Jargon. Like all professions, the law uses words to which it has given a specific definition, and which cannot be easily translated into layman’s language. What plain-English alternative is there to habeas corpus? In addition to these necessary terms of art, however, the law has grown attached to other words—"said," as in "said document," for example—that serve as the profession’s caste marks, signaling a lawyer at work. Unlike terms such as habeas corpus, these words have no practical use: What they mean can be translated easily into plain English. They are used not because they are precise, but because they make a lawyer feel like a lawyer when she writes. In addition to "said," the most frequent offenders are:
• "Such," as in ". . . the agreement to which we have referred. Such agreement . . ." Use "this" instead.
• "Herein," "hereafter," "aforementioned," etc.
• "Prior to" and "subsequent to," instead of "before" and "after."
• Ritual phraseology intended to surround an occasion with an aura of impressiveness ("comes now before the court," "whereas," etc.).
• Latin words that, unlike "habeas corpus," have no precise legal meaning ("inter alia").
If you use this kind of jargon, you pay a heavy price. It does more than make your prose affected and clumsy. It also conveys an unfortunate ethos, because it suggests that you rely too much on the superficial aspects of your language to demonstrate your professionalism. In addition, if your audience consists of non-lawyers, this jargon gives the impression that you are going out of your way to emphasize the difference between you and them.
Even if you avoid jargon, however, you can still fall prey to stylistic tics that strike laypeople as a little odd or downright silly. Many lawyers do their best to avoid apostrophes, and will write "the daughter of Smith" instead of "Smith’s daughter" no matter how foolish it sounds. Many try even harder to avoid pronouns, because they have been taught that a pronoun creates ambiguity. It can, of course, but in expository prose the danger does not justify avoiding them entirely, with results that will be clunky and unidiomatic.
"Contract-ese." The disease that produces jargon has a more destructive manifestation: writing a letter or memo in language that mimics the conventions of old-fashioned formal legal drafting. The most common form of contract-ese arises from the drafting convention that, if a concept or entity is not formally defined, it should be re-described or defined each time it is referred to. As we pointed out earlier, if this convention is imported into expository writing, it leads writers to make two mistakes.
• Providing parenthetical short-form labels for people or entities even when the labels are pointless. If you are writing about the Megamiles Trucking Corp., and about no other entity named Megamiles, you can safely refer to it as "Megamiles" after its first appearance without telling your readers that you plan to do so. They will not be confused.
• If a term has not been formally defined, redescribing or redefining a term every time it is used. In expository prose, this habit can produce near-gib berish. To return to a previous example, focus on the words we have italicized in this paragraph:
Furthermore, 10b-7 prohibits anyone from stabilizing a security at a price higher than the current independent bid price for such security. It has never been litigated whether the current independent bid price is the price at the time of the writing of the option or at the time of the exercise of the option. A Rule 10b-7 defense would succeed only if the court interpreted the current independent bid price to be the price at the time of the writing of the option.
Does the writer really think that, if she were to drop the second italicized phrase, anyone would be confused about what price she means? If she assumed only once that we were such incompetent readers, we might not object too much. But now note how often the same tic recurs in the rest of the paragraph.
Organizational Character: Beyond Clarity
At the "macro" level, the goal for legal writers is to demonstrate not only that they can make themselves "clear," but that they deserve the reader’s professional respect because they have mastered their material so thoroughly. Winning that respect usually requires striking the right balance between imposing your own intelligent design and simply letting the material unfold in a "just-the-facts," journalistic style. At one extreme, arrogance lies in wait; at the other extreme, an unpersuasive intellectual timidity.
The organizational techniques discussed earlier in this book meet this demanding standard, but we add two more pieces of advice here.

Technique 2.3:
Make your point plainly and directly, and then stop.


This is the hardest lesson. It requires confidence—or, at least, a convincing show of it. Can you write as if you know what you are talking about? And as if you are accustomed to being respected for the acuity of your writing rather than its professional trappings? In most law firms, the quality of writing suffers because it is delegated to the junior-most person, the person least likely to have this kind of confidence.
Demonstrating confidence on the page is less a result of technique than, as we suggested earlier, of the cast of mind through which you approach your work as a lawyer. As a result, it is best demonstrated by examples. They will also demonstrate another virtue that often goes hand-in-hand with a show of confidence: Although the writing is plain, it is not monotonous, largely because of its rhythm. There is something about having the courage to write directly that, in many writers, liberates their sense of rhythm on the page.
Example 1:


By this motion, Smith seeks dismissal of the only claim in Jones’ complaint that survived the jury’s verdict. The complaint recited six causes of action. One, breach of contract, was dismissed by Jones prior to trial. Another, tortious interference with business relations, was dismissed by this Court at the close of Jones’ case. Of the four claims that went to the jury, the jury found in Smith’s favor on three: fraud and breach of express and implied warranties of title. The only claim on which the jury found in Jones’ favor was breach of the implied warranty of merchantability.
In this memorandum, we shall demonstrate that judgment should be entered for Smith on this claim as well. Three reasons compel this conclusion.
First, although the jury found that the warranty of merchantability had been breached, Jones introduced no evidence on the subject of whether "The Orchard" would be deemed marketable under the standards of the international art market. The jury received no guidance as to the standards of merchantability for Old Master paintings, and its verdict was thus based on sheer speculation.
Second, the alleged breach of warranty occurred with respect to goods that were never sold to Jones. Jones was therefore left to argue that Smith had anticipatorily repudiated its contract within the meaning of Section 2-609 of the Uniform Commercial Code. Before there can be a finding of anticipatory repudiation, however, a party must make a written demand for adequate assurance of due performance. Jones made no such written demand.
Third, . . .
Example 2:


The conservatee, Robert Jones, sold his business at the end of 1995. It was failing, and his family and friends realized that his memory and ability to handle complex issues were also failing. After the sale, Jones became depressed. Then began a slow and steady deterioration of his condition, leading finally to a diagnosis of
Alzheimer’s disease. In April of 2000, when he was 72 years old, this petition was filed.

Technique 2.4:
When you write to someone, write as one human to another.


In a conversation, most people, even lawyers, consider it rude to turn their backs and talk to a spot on the ceiling, as if they are so entranced by their own words that they find the other person a distraction. In writing, lawyers behave this way all too often, with results that their readers—even if they are also lawyers—find obnoxious.
To avoid giving the impression that you could not care less about your reader, the first step is to understand what your readers need and then to address those needs quickly (see chapters 6 and 7). A second step is to approach your substance from their perspective (see page 17 and page 136). A third is to adopt a tone that results from looking your reader metaphorically in the eye, and then speaking as one person to another. Again, this state of mind is best demonstrated by example.
This letter is from a lawyer to a client for whom she has just negotiated a generous settlement. Put yourself behind the client’s eyes as you read the first version. If you have trouble adopting this unaccustomed role, the annotations will give you some help:
Before:
Dear Ms. Richards:
In reference to your case, please be advised that defendant has agreed to a settlement, the preliminary terms of which are set forth in the document enclosed herein [and which I can’t take the time to explain]. Prior to the completion of the remaining details of the agreement [it may be money to you, but it’s just details to me], this office must be in receipt of the following documentation [send it to my secretary; don’t even think about bothering me again]:
1. A written estimate from Dr. Jones for the completion of therapy in regard to plaintiff’s leg injury [that’s your leg, but I can’t recall your name at the moment]. . . .
This tone is inadvertent rather than malicious, but the result is the same. The writer appears to be putting as much distance as possible between her and her client, and disavowing anything that might approach a human relationship. Here is a revision:
After:
Dear Ms. Richards:
As we discussed yesterday, Trust Us Auto Sales has agreed to settle your suit against it. I have summarized the basic terms on the attached page, and the full details are described in the enclosed document. I believe the terms are favorable, but you should review the document carefully, think through the terms, and phone me if you have questions or concerns.
To complete the details of the agreement, I will need the following documents by next Thursday:
1. A written estimate from Dr. Jones for the completion of therapy to your injured leg. . . .
Even when you are writing in a formal context—perhaps to a government agency or to an opposing lawyer—you can still write in a human voice, as the examples below illustrate.
Example 1:


Dear Ms. Jones:
While we were reviewing your interrogatory answers and documents produced in response to our document request, we received your motion to withdraw as plaintiff’s counsel. Notwithstanding your motion, we thought we should bring to your immediate attention the deficiencies in these responses. If you do not intend to act on them, we suggest that you pass them on to your client.
Example 2:


Dear Roberta:
Joan Smith and I wish to thank you for providing the opportunity Thursday to discuss ABC’s proposed acquisition of XYZ with you and Jane Jones. As we said, both XYZ and ABC are concerned that the issuance of a second request, which would delay the transaction’s closing date, would seriously harm the morale of the companies’ personnel and could provoke the departure of valuable employees. These consequences would put both companies at a competitive disadvantage.
During our conversation, you indicated that the Justice Department’s concern might be met without a second request if we provided additional information and documentation. We are now providing this material, and we are convinced that it will make clear that the proposed transaction will have no adverse affect on competition or consumer welfare . . .
Blending Micro and Macro
Diction, syntax, and organizational form can combine to produce far more professional images than we can show you here. We conclude with two examples that bring many of our comments together. The first is careful, precise, formal, and objective, perhaps to a fault. The second is aggressive and snappy, again perhaps to a fault. In both, these impressions are reinforced by the details of diction and syntax as well as by the overall approach.
Example 1:


This is a class action brought by plaintiffs on behalf of all persons (the "Class") as described below, other than defendants and related parties, who purchased shares in BigBroker’s Term Trust 2003 ("Trust 2003") during the period from its inception on or about April 22, 1993, to July 19, 1994, and/or shared in BigBroker’s Term Trust 2000 ("Trust 2000") during the period from its inception on or about December 22, 1993, to July 19, 1994, inclusive (the "Class Period"), for violations of Sections 11, 12 and 15 of the Securities Act of 1933 (the "1933 Act") and Section 13 of the Investment Company Act of 1940 (the "1940 Act"). The gravamen of the federal securities claims is that defendants made false and misleading misrepresentations and omissions concerning the Trusts in violation of the federal securities laws in prospectuses issued on the offering of the Trusts (the "Offering Materials") and in the marketing of the Trusts.
Example 2:


This case belongs in California.
Plaintiff is a California resident who was injured, while in New York, by false and defamatory statements published in California blaming him for the collapse of a California company.
Defendants—two huge multinational conglomerates that do business in California plus an officer of both who was personally served here—now argue for a forum non conveniens dismissal of the action in favor of their home turf in France. This argument ignores:
• the critical California events animating the claim;
• the relevant evidence in California; and
• the fact that these events and this evidence continue to be the subject of government inquiry, civil litigation, and public interest in California.
Brief-writers would describe the difference as either wasting the judge’s time with background information or getting to the point quickly, as judges prefer. But the difference matters not only to the brief’s efficiency and persuasiveness; it also matters to the judge’s perception of the writer’s persona: Is the writer in control? Bold enough to state a point of view immediately? Perhaps a little too argumentative at the start? Or, instead, using all the background information as a life preserver?
None of these choices is "correct" in some fundamental sense. In specific documents, the choice may depend on the situation: your audience, your purpose, and the conventions of the situation or the document. Over a career, however, the choices should also depend on a writer’s conscious decisions about the professional character he or she wants to create. About these choices, reasonable people can disagree. For example, in the letter to the client above, some people find the revision too informal and folksy, and indeed argue that their clients expect a kind of professional aloofness in their lawyers’ writing. But that is precisely the kind of editorial conversation that should take place when writers discuss style.
____________________
1 Palsgraf v. Long Island R.R., 248 N.Y. 339 (1928). Cardozo’s opinions have generated a vast commentary. For one example of a very close reading of Palsgraf and another famous Cardozo opinion—Hynes v. N.Y. Cent. R.R.—see RICHARD WEISBERG, POETHICS
AND OTHER STRATEGIES
OF LAW
AND LITERATURE (Columbia Univ. Press 1992).



Chapter 12

The Art of Persuasion: Ethos, Pathos and Logos


Persuasion works best when it is largely invisible. This is a hard lesson for most of us. From childhood onwards, we associate persuasion with exhortation, if not coercion—with table-thumping and insults and raised voices. Novice litigators tend to translate these habits onto the page. An argument, they take for granted, consists of two people pounding each other. The one who pounds hardest and longest wins. That this strategy seldom succeeds does not stop wave after wave of new lawyers from leaping to the attack.
This penchant for regarding written advocacy as warfare arises from two natural but fundamentally mistaken assumptions:
1. A legal argument is aimed at an opponent.
Dead wrong. In legal persuasion, you argue primarily "for" the decision-maker, not "against" the other side. Your goal is to move the arbiter to the conclusion you favor by the shortest, easiest, and most legally sound route, not to make your opponent weep and crawl abjectly away.
2. You persuade by an act of will, by forcing your argument on your readers so strongly that they have no choice but to accept it.
Equally wrong. You might persuade your kid brother that way, but not judges or other lawyers. You persuade them only if, finally, they think they have reached your conclusion of their own free will, because you have led them to a result they would have found without you.
In a brief, therefore, your goal is to become the judge’s alter ego—not your opponent’s most virulent enemy or your client’s most vociferous supporter. (Your client may need to be educated about the wisdom of this strategy, of course, especially if she has come to hate the other side.) To reach that goal, the best guide is an Aristotelian precept: Persuade not by hammering your point home, but by teasing out the aspects of a case that an arbiter will find most persuasive. Then present them so skillfully that, when she reaches your conclusion, she accepts it because she feels comfortable resting there, not because you have compelled her to agree with you. The best advocates understand, therefore, that the hard work of advocacy is substantive, not rhetorical: defining the issues, organizing the facts, structuring the analysis. After that work is done, the secret to persuasion is still not rhetorical firepower. It is everything else in this book. By and large, that is, persuasion results from applying the principles of super-clarity to an artfully constructed analysis.
To summarize this approach, the following mock-physics formula is a useful mnemonic:
Persuasive Force = Distance × Resistance
As an advocate, you should not be trying to apply more and more persuasive force. You should instead reduce the force you need by minimizing both the legal "distance" the judge must travel to reach your conclusion and the "resistance" she will put up to traveling with you. The distance is measured by the gap between her intellectual starting place—the law and beliefs with which she is already comfortable—and the conclusion for which you are arguing. The resistance is measured by the effort it takes her to work her way through your argument. Reducing the distance is primarily a function of good lawyering—framing the issues and requested relief carefully—and therefore beyond the scope of this book. Reducing the resistance, however, is largely a function of good writing—that is, of making the judge’s journey as easy as possible.1
Although much of this "easiness" results from applying the principles the book has already described, writing designed explicitly to persuade poses special challenges, and therefore requires some special skills. This chapter focuses on them.
Thinking Like a Rhetorician
Classical rhetoric provides a framework for thinking about persuasion that is still useful. Persuasion arises from three aspects of a discourse:

As helpful as this ancient framework is, it can backfire in front of a legal decision-maker unless it is adapted to modern circumstances. The classical rhetoricians, by and large, assumed that the archetypal act of persuasion was perpetrated on the hoi polloi—a crowd of not particularly intelligent or sophisticated listeners—by a more intelligent, strong-minded and high-ranking personage. Because the crowd was malleable and fickle, skillful speakers could manipulate it to their ends.
In brief-writing and other kinds of legal advocacy, the situation is entirely different. You write for someone who regards herself as your superior. She is probably as smart as you or, at least, thinks she is. And, although concerned with justice, she is unlikely to appreciate blatant appeals for sympathy. In this situation, persuasion becomes a delicate and often indirect art, and the three classical elements need to be redefined.

PERSUASION PRINCIPLE 1: ETHOS
Your persona should show an arbiter that you are helpful, reasonable, and her intellectual equal.


According to Greek rhetoric, an effective speaker was one whose "character" could dominate an audience, moving it from one place to another by force of personality. In essence, the speaker wanted the audience to look "up" to him (unlikely at the time that it would have been a her). This required an attractive persona to whom the audience would defer, a persona based on popularity and prestige, and a message that appeared to be steeped in righteousness.
Those qualities do not work so well when you are trying to persuade a judge, whether in writing or oral argument. Judges do not want to have lawyers attempt to dominate them. (Nor, however, do they want the opposite: lawyers who grovel before the bench so that the judge comes to look "down" on them.) Instead, they respond positively to a writer whom they can look "at" as a professional equal, someone on whom they can rely to argue truthfully, rationally, and calmly. This requires a credible persona, built on the qualities of veracity, integrity, and professionalism.
About your professional character or persona, therefore, a judge will have some tough questions: Can she trust you? Are you trying to help her decide the case correctly and quickly? And are you her intellectual and professional equal? Faced with these criteria, lawyers most often get in trouble in two ways (we take for granted that they are trustworthy). First, they fail to show the judge quickly, at the brief’s start, that they understand how to make it useful for her. Second, they behave like junk-yard dogs towards their opponents, and therefore demonstrate that she cannot regard them as her professional peers. This chapter addresses both problems.

PERSUASION PRINCIPLE 2: PATHOS
Emotion should be "evoked" as a natural response to your story, not "invoked" like a hammer.


This is the most misunderstood of the rhetorical elements. It is associated with the emotions, and the attempt to use an audience’s agitation or excitement to persuade them to accept a conclusion. But because the Greek rhetoricians were usually focused on an audience that could be easily swayed by a powerful speaker, they understood pathos as the speaker’s ability to create the appropriate emotion in his audience, by exhibiting the emotion himself and more or less explicitly encouraging or inducing the audience to feel it.
In modern litigation, especially in writing and especially before a judge, that tactic is most often a mistake. Judges are innately skeptical about appeals to emotion. They prefer to draw their own conclusions about who deserves sympathy and where justice lies. At the same time, however, judges often remind us that their main concern is to do right in human terms, not to follow precedent blindly to an abstract result. This creates a dilemma: How can you appeal to that urge to do right, without stepping over the line between a brief and a tear-jerker?
The secret lies in the distinction between invoking emotion and evoking it. An inexperienced writer tries to create an emotion or a sense of outrage explicitly on the page, in the hopes it will lodge in the reader’s heart. The result is often the opposite: more skepticism. An experienced advocate, on the other hand, knows how to organize facts so that the appropriate emotions—and an understanding of where justice lies—emerge inevitably in the reader’s mind as her own response. They are evoked indirectly, not invoked directly. The chapter will show you how to do this.

PERSUASION PRINCIPLE 3: LOGOS
You should reason "with" your readers by anticipating their questions, not "for" them by shoving an argument down their throats.


Although logos reminds us of "logic," which many of us suffered through in college, the Greeks understood this idea in the persuasive context as something less rigorous: merely "plausible" reasoning—reasoning that was good enough to get a crowd to agree. Thus, the speaker was attempting to think "for" the audience, which was largely incapable of thinking for itself.
In modern advocacy before a judge, the argument must be more than merely plausible: Although it need not meet all the tests of formal logic, the argument must reflect, and be based carefully within, the systemic reasoning of the law. It must accept the constraints of internal consistency and logical coherence that judges impose on themselves. In effect, judges look for lawyers who can think "with" them as a professional equal, not an over-the-top advocate for a position. And a worthy argument will be one that produces "principled" results—results that "do justice," and can be the basis of judicial pride.
We cannot hope to cover all the forms of argument that meet these demands, so we will narrow our focus: Although litigators are trained to structure arguments as compelling syllogisms, what happens when no syllogism seems to work, or when the syllogism you construct seems lifeless, formulaic, and unpersuasive? At that point, many lawyers assume they have no choice but rhetorical table-thumping. This chapter will show you how to reason beyond the limits of syllogisms by systematically anticipating and answering your readers’ questions.
Ethos: Writing for the Judge, Not Against the Opponent
Some of the more flamboyant courtroom litigators craft a persona that stands out as a distinct part of their performance, separate from the sum of their qualities as a lawyer and advocate. In written advocacy, on the other hand, your "presence" should be simply the cumulative impression created by your professional skills. This impression most often goes astray in the two ways mentioned above: A brief starts on the wrong foot, and it gives in to the impulse to shout or sneer at the other side.
Persuading from the Start
Chapter 7 emphasizes the importance of strong introductions, using a brief as one of the examples. This section focuses on three aspects of introductions that are important not only to their persuasiveness, but also to the impression they create about your persona, and in particular about whether you are a lawyer from whom the judge can expect an efficient, helpful, and professional brief.
1.Get rid of the junk. Get to the substance right away. If you confront the judge with unnecessary boilerplate or irrelevant details, you make a bad first impression. In the introduction below, the clutter of dates, defined terms, and the like is both painful and unhelpful.
This is a class action brought by plaintiffs on behalf of all persons (the "Class") as described below, other than defendants and related parties, who purchased shares in BigBroker’s Term Trust 2003 ("Trust 2003") during the period from its inception on or about April 22, 1993 to July 19, 1994 and/or shares in BigBroker’s Term Trust 2000 ("Trust 2000") during the period from its inception on or about December 22, 1993 to July 19, 1994, inclusive (the "Class Period"), for violations of Sections 11, 12 and 15 of the Securities Act of 1933 (the "1933 Act") and Section 13 of the Investment Company Act of 1940 (the "1940 Act"). The gravamen of the federal securities claims is that defendants made false and misleading misrepresentations and omissions concerning the Trusts in violation of the federal securities laws in prospectuses issued on the offering of the Trusts (the "Offering Materials") and in the marketing of the Trusts.
Contrast that start with this one:
Preliminary Statement
Defendants—sophisticated and wealthy business-persons who retained a New York law firm to represent them in multi-faceted and multi-venued controversies—now seek to avoid a New York forum to adjudicate their failure to pay for legal services rendered to them in New York.
If the rules of a court or strong convention require some boilerplate at the start, keep it short and simple. If not, skip it altogether. There is no point reciting information that is obvious from the case’s caption.
In appellate opinions, writers sometimes assume that they have no choice but to begin with the boilerplate required by the relevant rules. That is usually wrong, especially in federal courts. Even if the rules say the brief should begin with a statement of jurisdiction, we have met no judge who objects to a brief that starts instead with a useful, concise, and helpful introduction (as long as it then goes on to provide the information the rules require).
2.Explain the context, not just the details. Chapter 7 describes the common mistake of plunging into the details of an argument before taking the time to explain the big picture, the situation from which the case arose. If this opening picture is artfully drawn, it can be powerfully persuasive, because it creates a context that colors the reader’s attitude towards everything that follows. At the same time, however, it can begin to build an intellectual rapport with the judge, because it shows that you understand what kinds of information she needs: not just the details, but also the context within which those details take on meaning. Our example in chapter 7 (page 166) makes that point. Here is another example, a revision of the overly detailed introduction on page 291.
Defendants submit this memorandum of law in support of their motion to dismiss the consolidated class action complaints of Lonnie Jones and Edmund Smith pursuant to Fed. R. Civ. P. 12(b)(6).
Preliminary Statement
This case is an attempt to turn the bond market collapse of 1994 into a litigation windfall. In 1993, plaintiff Jones bought shares of defendant BigBroker’s Term Trust 2003 and plaintiff Smith bought shares of its Term Trust 2000. In 1994, shares of both Term Trusts declined as the Federal Reserve Board took the unprecedented action of raising interest rates six times in a single year. These serial interest rate hikes triggered the bond market’s most precipitous drop in decades. Particularly hard hit was the market for mortgage-backed securities (including so-called "inverse floaters"), in which the Term Trusts had heavily invested.
This background is suggestive as well as explanatory: If the context is a bond-market collapse in which a lot of people lost money, and which attracted plaintiffs’ securities lawyers by the score, then a reader may be predisposed to be skeptical about the plaintiffs’ claims.
3.Use both the power of simple statement and the power of details. Not every argument can be boiled down to a single proposition—but you should try. This technique arises from a simple fact about how people make decisions: When it comes to the moment of choice, they see before their mind’s eye not a complex analysis, but the simple gist to which they have reduced it. You might as well draft that summary proposition for them at the start. Not that it will itself carry the day. But it will create the strongest possible foundation for going forward. And it will give the judge a slogan that she can carry into her dialogue with herself and, if she sits on a panel, with her colleagues.
But now we need to complicate matters. Another fact about persuasion runs in the opposite direction, towards length rather than summation. Abstract, conclusory statements seldom persuade, unless you are preaching to the already converted. Most people are persuaded by details, by specifics of law and fact. This psychological truth creates a dilemma for brief-writers. Introductions and preliminary statements are supposed to be short and summary. If they offer only general propositions, however, they will fail to persuade and, even worse, fail to show the judge that you understand the kind of information she needs to reach a decision.
The art is in striking the balance, which will fall in a different place for each case. This example contains an unusual amount of detail:
Preliminary Statement
This is a text-book breach of contract case ripe for summary adjudication. In a letter dated February 5, 1996, on behalf of its client Fashion Handbags, PrimeMedia made a "firm offer" for Williams to appear in an advertising campaign for Fashion Handbags. In that letter, PrimeMedia set forth the terms and conditions of its offer and advised Williams that a response was required by February 6. Accordingly, in a letter dated February 6, Williams accepted PrimeMedia’s "firm offer." One week after Williams accepted PrimeMedia’s offer, PrimeMedia wrote that it would be "passing" on Williams’ appearance in Fashion Handbag’s advertising campaign.
The material facts are undisputed. PrimeMedia entered into a binding contract with Williams consisting of the terms and conditions set forth in PrimeMedia’s February 5 letter. It breached that contract when it "passed" on Williams one week after she accepted PrimeMedia’s offer. This Court should enter summary judgment for plaintiff Williams.
For contrast, go back to the example on page 166, which brought to bear only a small dose of detail, emphasized by the artful use of dashes:
Plaintiff’s complaint should be dismissed as to FCB because it does not allege that FCB—a Lebanese bank with no offices or assets in this state—has sufficient minimum contacts with the state for this court to assert personal jurisdiction over it.
Avoiding Shrillness
A brief is supposed to make as strong a case as it can and to destroy the opponent’s case. But it should do this by engaging the judge in a calm, rational dialogue, not by engaging the other side in a school-yard yelling match. Too many litigators confuse strength with shrillness and sarcasm.
The difference is best shown by examples. The first two begin by sneering at the enemy, rather than looking the judge in the eye to state plain truth clearly.
Example #1:


Preliminary Statement
Rather than accepting as true—as they must—the facts as alleged in plaintiff’s Complaint, the moving defendants have chosen instead to infuse their moving papers with new, unproven allegations, and/or distort the facts alleged in the Complaint. Even more disconcerting, the moving defendants, in blatant disregard of well-established pleading rules, have appended to their moving papers materials that neither were relied upon nor incorporated by reference by plaintiff in his Complaint and have conveniently misstated the law to conform to their disingenuous theory of the case. This Court should not countenance the moving defendants’ tactics and should deny their motion in its entirety.
Example #2:


Introduction
As will be shown herein, this motion is based wholly upon conjecture, hypotheses and distortions of evidence having no basis in reality whatsoever. Such distortions will be demonstrated in the Statement of Facts by reference to the evidence. Plaintiffs’ attack upon the fairness of the transaction to Minicorp, as well as the alleged ulterior "entrenchment" motivation for it, has no basis. Plaintiffs have falsely derived an excessive valuation of Green Thumb, attributable to no person or evidence, to create an argument that it was sold at an undervalued consideration for the purpose of entrenching Minicorp’s Chief Executive Officer, Roger Rogers.
These introductions commit three sins that we often see keeping company. They indulge in hyperbole, they attack the other side’s motives and character rather than its arguments, and they fail to support their own claims with any specifics that might make them credible. Whether or not the writers’ ill-temper is justified, the personae that emerge are unprofessional, unpleasant, and unpersuasive.
Can you avoid these sins while still making a strong, pull-no-punches argument? Absolutely:
Example #1:


Preliminary Statement
This case belongs in California.
Plaintiff is a California resident who was injured, while in New York, by false and defamatory statements published in California blaming him for the collapse of a California company.
Defendants—two huge multinational conglomerates that do business in California plus an officer of both who was personally served here—now argue for a forum non conveniens dismissal of the action in favor of their home turf in France. This argument ignores the critical California events animating the claim, bypasses the relevant evidence here, and fails to disclose that these same events and this same evidence have already been and continue to be the subject of government inquiry, civil litigation, and public interest in California.
Example #2:


Introduction
Plaintiff’s complaint—an action under the Copyright Act seeking a declaration that he is co-author of certain musical works—is barred by the Copyright Act’s three-year statute of limitations and should be dismissed.
Plaintiff’s own complaint so demonstrates. In binding admissions in his own complaint, plaintiff concedes that he commenced this action:
• seven years after he allegedly co-wrote the musical works in issue;
• seven years after defendants first began openly using those musical works in an off-Broadway show that has run continuously since then;
• seven years after he allegedly first raised the issue of co-authorship of the musical works and began what he characterizes as an "escalating insistence" that his rights be recognized;
• seven years after defendants first failed to pay him any royalties or to credit him in the show’s Playbill credits as a co-author;
• six years after he first retained legal counsel to pursue his alleged copyright interests in the musical works;
• six years after he ended his association with his alleged co-authors of the works;
• five years after defendants ended alleged negotiations with him over his ostensible rights; and
• four years after he first began seeking counsel to bring this action.
By these admissions, plaintiff has pleaded himself out of court. As a matter of law, a party claiming co-authorship of a work must assert those rights within three years of the date when that party knows or has reason to know that the party is being deprived of rights under the Copyright Act. Here, plaintiff’s own complaint explicitly and repeatedly acknowledges that, since 1991, he has been fully aware that he was not being credited or paid as a co-author of the works in issue. He is now too late to claim co-authorship: The three-year statute of limitations bars his untimely Copyright Act claim.
Pathos: Writing Persuasively About the Facts
If law school is primarily about the law, law practice is primarily about the facts. In many legal disputes, the law is relatively clear, and the argument is about whether the facts fit into the law’s scope. Moreover, judges want to use the law to do justice, and they look to the facts to decide where justice lies. As a result, legal writers have to know how to deploy facts to point decision-makers in the right direction. In other words, they have to know how to tell stories.
Watch a good trial lawyer in a courtroom, and you see a master storyteller at work. Trial lawyers understand that their most powerful weapon is not the "evidence," in and of itself. It is their ability to organize testimony and exhibits into a credible, compelling story. If they lack that skill, the evidence remains just a mass of data, sometimes persuasive, occasionally memorable, but never a compelling reason for the arbiter to come down on one side of the case rather than the other. If they master the skill, on the other hand, they can make the evidence cohere in a way that gives it larger meaning. Now, it leads us to infer motive, to judge the parties’ behavior, to understand the consequences of their acts, and to empathize with or distance ourselves from them.
But take lawyers out of the courtroom and put them in front of a word processor or dictaphone and, all too often, something goes terribly wrong. The storyteller disappears, and confusion and boredom ensue. The fact section of the brief or memorandum of law becomes an agglomeration of data that is not just unpersuasive, but downright painful to read. True, it is seldom pure chaos, because the writer usually seizes onto chronology as a drowning person onto a life preserver. But a chronology is not a story. Nor can you turn it into one by "spinning" or characterizing the facts, or by adding a few more heart-wrenching details. To write a persuasive story, you have to think carefully about the framework of plot and character around which the facts will cohere.
At the core of a legal story should be a theme: a proposition about the nature and meaning of what happened. Opposing stories about the same events will have different themes. In a moment, for example, we will tell you two stories about the same trespassing case that have very different themes. For the prosecution: "A family returned home to find its home invaded, and a trail of damage through the house." For the defense: "My client, desperate to find food and shelter, meant no harm—and did very little." At some point in a brief, you may want to state the theme explicitly. In the fact section, however, the rules of brief-writing forbid you from characterizing facts or drawing inferences from them. You have more leeway in introductions and preliminary statements but, even there, you will often be more persuasive if you allow inferences about the equities of a situation to emerge as if spontaneously in your readers’ minds.
To tell a story effectively, therefore, you have to solve a dilemma: How can you create a clear, powerful theme without ever stating it explicitly? We will begin to answer that question with an example. Here are two stories crafted from the same facts:
The prosecution version:


On September 25, 1998, G.L., a minor, was arrested by the Smithville police and charged with trespass and destruction of property under Sections 250.17 and 137.55, respectively, of the West Carolina Criminal Code.
At approximately 9:00 p.m. on September 25, John and Julia Barr and their son, Roger, returned home from a PTA meeting. When they reached their front door, they found that it was ajar. Mr. Barr entered the house and noticed muddy footprints leading across the living room carpet towards the kitchen. In the kitchen, he found food strewn across the kitchen table, and a broken plate on the floor. He then looked through the other rooms on that floor and proceeded upstairs. In his son’s bedroom, he found broken furniture and saw that clothes had been pulled from an open drawer and dropped on the floor. In the master bedroom, he found G.L. asleep on the bed. As he entered, she awoke, knocked him over as she pushed by him, and ran out of the house. She was later found and arrested by the police on the nearby golf course.
The defense version:


On September 24, 1998, G.L., a 15-year-old girl living in the Smithville Home for Orphans, had an argument with her dormitory supervisor and ran away from the Home. She had no money or food with her, and only the clothes she was wearing. She spent the night of September 24 and most of September 25 hiding on the Smithville Country Club golf course.
On the evening of September 25, it began to rain. Her clothing became drenched. At that point, she had not eaten since her lunch the day before. She left the golf course and began to wander through the adjoining neighborhood. In the fourth block, she walked up the drive to the largest house she had so far passed. She rang the doorbell, but no one responded. She then tried the door handle, and found the door unlocked.
Entering the house, she went directly to the kitchen, took some food from the refrigerator, and ate some of it. In the process, she dropped and broke a plate on which there had been a piece of chocolate cake. She then went upstairs, found some dry clothes in a bedroom, and put them on. She sat on the chair to rest, but one leg snapped beneath her. She then went into another bedroom and fell asleep on the bed.
When the Barrs returned, she awoke and ran out of the room. Mr. Barr tried to grab her as she went past, and was knocked over as she pulled away from him. He was not injured. She then ran out of the house and back to the country club grounds.
After being apprehended by the Smithville police, she was incarcerated in the Smithville City Jail and charged with trespass and destruction of property under Sections 250.17 and 137.55, respectively, of the West Carolina Criminal Code.2
These very different stories were created from the same facts by making different decisions about which to use and how to organize them. The decisions were not made piecemeal, fact by fact. They arose out of a methodical approach to crafting the story’s structure.
The basic elements of a story include the characters, an opening and a closing situation, and the movement between the two situations that constitutes the plot. With each, your job is to create inferences that point towards favorable conclusions about the nature of the acts and actors that make up the story. More specifically, you want the reader to:
• Characterize the plot in both legal and common-sense, human terms: Are we dealing with the malicious invasion of a home, or a desperate search for food and shelter?
• Characterize the opening situation: What circumstances led the characters to act as they did?
• Characterize the closing situation: What were the consequences?
• Characterize the motives of the people involved, and feel empathy with or distance from them.
To achieve these goals, four choices turn out to be critical:
1. Where does the story begin?
2. Where does it end?
3. Through whose eyes do we see the events unfold?
4. Where do we add detail, and where do we omit it?
1. Where does the story begin? If we begin at the Smithville Home, as G.L. runs away with only the clothes she is wearing, we tell one story. If we begin with a list of G.L.’s alleged crimes, followed by a vignette of the Barrs returning from a PTA meeting to find their home violated, we tell a very different story.
As you decide where to begin, your choices are not limited to one point or another in the chronology. You can begin instead with a context that precedes or envelopes the narrative. For example, assume you represent a corporation accused of violating environmental regulations governing the volume of pollutants that may be released under certain weather conditions. Many writers would begin the story with the narrative of what happened on the fateful day of the alleged violation. But the better beginning might be with facts in the record about the difficulty of predicting weather as accurately as the regulations require. Then, the story will unfold within a context that changes the reader’s reaction to the corporation’s mistake.
In chapter 4, Justice Jackson’s opinion in United States v. Morissette provides a fine example of a well-crafted contextual beginning. Look at it again (page 110). Where most writers would have started with a chronology, Justice Jackson instead describes a place. Once we have read about it, the defendant’s actions appear in a very different light than they would if the story had begun with his "crime" or arrest.
2. Where does the story end? With an intruder running out of the house, or with a frightened child hiding in the bushes, then captured and "incarcerated" by the police? In both the Goldilocks story and Jackson’s opinion, notice how the impact of the arrest differs dramatically when it comes at the end rather than the beginning. If the rest of the story has been carefully constructed, the arrest seems cruel and unjust, not a presumption to be overcome.
3. Through whose eyes do we see the story? Generally, though not always, we empathize with someone when the story is told from his or her perspective. Are we looking through the eyes of a family coming home to find its house violated, or through the eyes of a cold, hungry child? In most fact sections, you should choose your perspective carefully, and then tell the story from the same perspective throughout, with only an occasional shift for tactical reasons. A shift of this kind occurs, for example, near the end of the defense version of Goldilock’s story. Note the momentary shift to Mr. Barr’s perspective (and the passive voice that accompanies it):
When the Barrs returned, she awoke and ran out of the room. Mr. Barr tried to grab her as she went past, and was knocked over as she pulled away from him. He was not injured. She then ran out of the house and back to the country club grounds. . . .
If the perspective had not changed, this is what we would have read instead:
When the Barrs returned, she awoke and ran out of the room. As she ran past Mr. Barr, she knocked him over as she pulled out of his grasp. She did not injure him. She then ran. . . .
4. Where do we add detail, and where do we omit it? With important facts, you have no choice but to include them even if they are bad for your side. With "color" facts, the facts that add flavor and descriptive fullness, you usually have some discretion. Do you add the details that suggest the Barrs are wealthy? What about the chocolate cake, which contributes to the portrait of G.L. as a child? Or, on the other hand, the muddy footprints, "strewn" food, and clothes dumped on the floor, which contribute to the portrait of a home invaded? In Morissette, why does Jackson bother to tell us that Morissette had to flatten the bomb casings by driving a tractor over them?
If litigators fail to think about these structural questions, and instead fall back on a chronological recital of facts, they can do their clients a great disservice. Here is an example. These facts come from a brief appealing the conviction of a prison guard who was caught carrying drugs into the prison. The brief makes two arguments:
• Although the guard had signed a form consenting to being searched by the prison authorities, the consent applied only if they had reason to suspect him of possessing drugs.
• Although he had drugs in his possession, there was no evidence that he intended to distribute them.
As you read these facts, think about three of the decisions listed above: Where do the facts begin? Whose eyes are we looking through? Where are details added or omitted?
Statement of Facts
The evidence presented at the motion to suppress hearing showed that on Sunday, March 18, 2000, Drug Enforcement Administration (DEA) Agent Thomas Jones was called to the Do-Right Correctional Facility in Paradise, West Dakota. (3 R. 8) Jones indicated that Sandra Smith, the prison administrator in charge of security, had obtained information from an unidentified inmate that a number of correctional officers had been bringing narcotics into the facility. (3 R. 10) Prior to March 18, 2000, Jones had conducted surveillance of the facility on the basis of these communications, but he had not obtained any evidence or further information. (3 R. 18)
Smith had informed Jones on Friday, March 16, 2000, that she intended to conduct searches of all the officers at the prison as they arrived for work on the morning and evening duty shifts on March 18. (3 R. 12, 31) Jones was asked to remain in the area of the facility in the event that contraband was found during these searches. (3 R. 21)
Smith had also told Jones that there was a facility policy which allowed the prison administrators to conduct searches of entire shifts. (3 R. 11–12) The policy was admitted into evidence at the hearing, as was Defendant’s signature showing that he had read and understood it. (3 R. 6–7) In pertinent part, the manual stated as follows:
It is not the policy of [the prison] to routinely search its employees or their property. However, when the Facility Administrator has reason to suspect that an employee is in possession of contraband items, which, if introduced, could endanger the institution, the Facility Administrator may authorize the search of an employee or his personal property. Searches may also be authorized where the Facility Administrator has reason to suspect that an employee is removing contraband from the facility.
Secure Corrections Corporation, Standards of Employee Conduct, § D.2.
Jones did not know whether a similar search of all employees had been conducted at any time before March 18, 2000, or at any time between that date and May 2, 2000, the day of the suppression hearing. (3 R. 18–19) No evidence of any other such search was presented to the district court at the suppression hearing or at trial. (6 R. 59)
Beginning with the morning shift, each of the officers appearing for work was searched. (3 R. 13. 30) The procedure followed during these searches was that each officer would be stopped in the "sally port," an area between a barred outside door and a barred door leading to the inside of the facility. (3 R. 14) The searches were conducted by prison supervisors. (3 R. 29) At 8:00 A.M. Smith called Jones and told him that they had found contraband, including marihuana, syringes, and a balloon of heroin, during the search of James Green, a guard assigned to the morning shift. (3 R. 12) Green told Jones that he obtained the contraband from a person at a store across from the facility. (3 R. 21) This was consistent with the prior information that Jones had obtained from the prison employees. Id. Jones had conducted surveillance of the store, and of a residence, without result. (3 R. 13–14, 21)
At 3:15 P.M. Smith again called Jones and told him that controlled substances had been found during a search of Defendant. (3 R. 14) Defendant had been subjected to a pat down search and to a search of his shoes and socks, during which marihuana was discovered. (3 R. 16) Defendant had been taken to the captain’s office, and cocaine had been found in a wastebasket into which Defendant had thrown some tissue paper. (3 R. 17) Defendant was advised of his constitutional rights, and he admitted that the marihuana was his, but he denied that he had possessed any other contraband. (3 R. 18) Although Agent Jones searched and questioned Defendant after contraband had been found (3 R. 26), he did not witness the circumstances of Defendant’s initial and subsequent searches. (3 R. 22)
Because the writer relies so much on pure chronology, she falls into two traps. First, a key fact—the language in the prison manual about the circumstances under which the prison could search its employees—does not receive the emphasis it deserves. Even worse, because the writer begins with the first pieces of the chronology from the record, and recites those facts from the perspective of the witnesses who described them, the story she tells has exactly the wrong effect. Implicitly, she is telling us: "The prison had a problem, and it tackled it energetically and professionally. The prison administrators were just going about their jobs." With whom are we likely to be empathizing by the time we first see the defendant (especially, of course, when he is called "Defendant")?
Consider the different effect if the story had begun differently:
Statement of Facts
A. The Search

1. Mr. Shepp’s Limited Consent to Be Searched
When Mr. Shepp was hired as a guard at the Do-Right Correctional Facility, he signed a form that provided [describe the form’s language, emphasizing its limited scope].
2. The Scope of the March 18th Search
[Summarize the prison officials’ reasons for suspecting that drugs were entering the prison, emphasizing that they had no reason to suspect Mr. Shepp individually—a key to his defense.]
3. The Search of Mr. Shepp
On March 18, 1990, Mr. Shepp arrived at the prison for his shift. He was immediately taken aside by Sandra Smith, the Do-Right facility administrator, and . . .
B. The Discovery of Drugs
1. Marijuana
[Emphasize the miniscule amounts found.]
2. Cocaine
[Emphasize the miniscule amounts found and lack of a direct connection to Mr. Shepp.]
This story was about the underlying facts of a case. But stories can be made out of the legal process as well. Here is an example, drawn from a brief’s Preliminary Statement rather than its Facts section.
Preliminary Statement
David Smith, a professional art dealer and an expert in prints, bought "The Blue Seal," a well-known print by Pablo Picasso (the "Print"), at an auction conducted by defendant Galerie Moderne in June 1990. Galerie Moderne shipped the Print to Smith shortly thereafter, but Smith never paid for it. For the next sixteen months, Galerie Moderne pursued Smith to collect the debt, but Smith consistently claimed he was unable to pay. Smith, meanwhile, attempted to sell the Print, but could not find a buyer at the price he was demanding, apparently because of the decline in the art market.
Finally, after extending the payment period again and again, Moderne threatened to take action to collect the debt. Only then did Smith make the charge that underlies every count of his Complaint: namely, that the Picasso signature on the Print (the "Signature") was not authentic. Less than ten days after he first made this allegation, he filed suit in this Court seeking to rescind his purchase of the Print—that is, seeking to be relieved of his payment obligation—as well as $20 million in alleged "punitive damages." The defendants later counterclaimed to recover the debt Smith still owes.
After these paragraphs, can you avoid a strong suspicion about why Smith is suing?
Nothing in this section implies that story-telling can be reduced to a formula. It is an art that requires imagination, common-sense, tact, and the courage to focus on what matters most. But, as with all art, a little method helps.
Logos: When Syllogisms Are Not Enough
As you learned in law school, legal reasoning is built on two foundations: syllogism and analogy. The strongest legal argument is almost always a simple, clear syllogism: the law (the major premise) says "X," our facts (the minor premise) are "Y," and by applying the law to the facts we can reach one, and only one, result. From time to time, before you can apply the law to the facts, you first have to show that you have the kind of facts to which your law was meant to apply. To do this, you turn to analogy.
But these two foundations are seldom enough. Legal writers often reach a place where no syllogism clicks in place—or, even if it does, it seems disconcertingly mechanical and lifeless—and where analogy is irrelevant. In these situations, what can we do?
The first step is to recognize that an argument should be more jujitsu than brute force. To win, you must anticipate the reader’s reaction to what you say. Most writers would like to assume that, after an argument’s first sentence, the reader falls obligingly in line, nodding agreeably at each step. But she is more likely to be engaging you in silent debate: "Oh yeah? Says who? Prove it." Good writers are adept at organizing arguments so that they dispose of the reader’s questions even before she has fully articulated them.
To do this, a particularly useful model is one proposed by the logician Stephen Toulmin. It arises from an exploration of the kinds of support for a proposition that a reader will accept as rational, not from traditional logic’s obsession with the proposition’s certainty. In Toulmin’s model, a claim or conclusion should receive two primary kinds of support: from data or evidence and from a justificatory principle (which he calls a "warrant"). For example:
(1) Because of the number of parties before the court and the number of dispositive procedural motions now pending, (2) we believe the court should stay discovery pending the entry of a discovery plan, (3) as it is empowered to do by Rules 16 and 26(f) of the Federal Rules of Civil Procedure. (4) As many courts have recognized, "the key to avoiding excessive costs and delay is early and stringent judicial management of the case."
The numbers indicate the following parts of the argument:
(1) factual data supporting the claim,
(2) claim,
(3) legal data supporting the claim, and
(4) warrant or principle supporting the claim (in this case, the principle underlying the legal data).
In addition, many claims are backed by other kinds of support that do not rise to the level of hard, provable data. For example, the paragraph above might continue with this sentence, which points to the consequences of failing to stay discovery:
Without such management, this case is likely to degenerate into chaos, with the parties taking discovery in inconsistent and duplicative ways.
Finally, a claim’s persuasiveness often depends upon the skill with which it is qualified or limited:
At the moment, only discovery on the jurisdictional issues should be allowed to proceed, because these issues involve a limited number of parties and cannot be rendered moot by the court’s decisions on the motions before it.
Instead of striving for syllogistic certainty, Toulmin’s pattern responds to the kinds of objections we might raise if we were asked to do something we did not much want to do. In the paragraph we have been looking at, the writer is responding to these questions:
1. Factual data and claim: "All right, is there a problem here, and why?"
2. Legal data: "Do I really have the authority to do this?"
3. Warrant: "If I do this, am I going to be on the side of right and justice?"
4. Consequences: "Couldn’t we really get by without this, even if it’s not a bad idea?"
5. Limitation: "Can anything be said on the other side?"
This model is infinitely flexible. Often, the response to a reader’s skepticism need not be as elaborate as in the paragraph above. In the next example, focus on the last sentence:
As to petitioner’s claim that her counsel was incompetent and that she was denied effective representation at the trial, no evidence supports the charge. This conclusory allegation is amply contradicted by the record. A reading of the trial minutes demonstrates that petitioner’s counsel, despite the paucity of defense material, conducted a resourceful defense, effectively cross-examined prosecution witnesses, particularly the complainant, and made a reasoned plea to the jury in urging acquittal on a reasonable doubt basis. That the jury was not persuaded by the argument, particularly in a case where powerful evidence supports its verdict, by no means furnishes a basis for attacking the competence of counsel.
The last sentence is a canny piece of argumentation. If the paragraph had closed with the penultimate sentence, the instinct of many readers would have been to demur: "If the lawyer was so good, why did she lose?" The last sentence brings the objection into the open and quickly disposes of it. The rebuttal is particularly effective because the writer laid the ground for it earlier in the paragraph, by referring to the weakness of the defense’s case.
____________________
1 The formula is adapted from Richard A. Posner, OVERCOMING LAW, ch. 24, "Rhetoric, Legal Advocacy, and Legal Reasoning," at 498–530 (Harvard Univ. Press 1995). The idea underlying this approach was introduced to us by Paul Perrell, a Canadian advocate and a frequent lecturer and writer about persuasion and rhetoric. We have turned Posner to our own uses, which he might well reject. In his text, "resistance" is replaced by "tenacity," which he defines as the strength with which someone holds a belief.
2 We were introduced to the State v. Goldilocks litigation by Paul M. Perrell, of the Toronto firm of Weir Foulds, at a writing program several years ago.



Chapter 13

Overcoming the Dr. Strangelove Syndrome: Editing Yourself and Others


Editing is the stage at which you can take full control of your writing. In the throes of a first draft, what control you have is mostly intuitive, even if you outlined first, and too much self-consciousness can be fatal. When you edit, in contrast, you can apply some focused, analytical methods of diagnosis and treatment. As a result, editing can have dramatic results even when you are pressed for time—if you know how to edit effectively.
After years of working with practicing lawyers, we have concluded, sadly, that most of them are mediocre editors, especially of their own writing. Their first drafts may be decent, as drafts, but not enough happens between draft and final version. Why do they find editing so difficult? For two reasons: They do not leave enough time for editing, and they use what time they have inefficiently.
The first problem has several sources:
• Most lawyers begin writing too late in the assignment. With a research memo or brief, they want to finish all the research first. As a result, the writing and editing get crammed into too little time. If they were to start writing pieces of the draft earlier, they would find their time allocated more sensibly between research and writing.
• Most do not build time for editing into their schedule for an assignment. Ideally, the schedule should force the writer to put the draft aside for a while so that she can approach it with a fresh eye when she edits. Some assignments are too rushed for this scheduling, but fewer than writers claim.
• Many young lawyers seem to have survived writing assignments in college and law school (with the exception of law-review writing) by turning in what were basically first drafts, lightly edited to fix glaring errors. They are unprepared to regard editing as a serious, laborious activity.
Saving enough time to edit is critical, but not enough. Most editing is mediocre for another reason: The editor makes bad use of the time she has. Good editing is not just hard work; it is a different kind of work—not just re-writing again and again, but engaging in an entirely different activity. Hence this chapter’s fundamental principle:

EDITING PRINCIPLE 1
Editing should be methodical.


Assume that your secretary has just returned the draft of a twenty-page memo. It looks crisp and polished. You know better. But you have only two hours to edit before the overnight mail deadline at 8:00 P.M. Where do you start?
If you simply attack the text with a vague desire to make it better, you will try to do too much at once: checking for flaws in the analysis, testing the organization, copyediting for stylistic and grammatical problems, and proofreading. You cannot do a good job with all of them at once, especially since they require different types of attention. Trying to copyedit and to fix organization at the same time is like trying to look simultaneously at a window frame and the mountains in the distance. As a result, if you simply dive headfirst into the draft, you will inevitably spend too much time tinkering with the minor flaws and too little with the more important structural problems. This trap is especially seductive because editors characteristically focus on what is easier to fix: the smaller-scale issues of word choice and sentence structure. Only by an act of will can you draw back from the details and identify the draft’s larger problems.
The moral: Good editors are organized editors. They attack a draft not just with a passionate but vague desire to make it better, but with a mental checklist of the problems for which they should be looking. And they break the edit into stages so they can focus on one type of problem at a time.

Technique 1.1:
Anticipate likely problems.


Your effectiveness as an editor depends on your skill as a diagnostician. Like a doctor about to give a physical, you should approach a draft with an educated sense of the problems most common to drafts of legal writing—and, if you are editing your own writing, of the specific problems to which you are particularly prone. With this perspective, you should be able to predict many of the problems you will encounter, and therefore to spot them more quickly.
Among professional writers, most problems can be traced back to the inherent difficulties of writing about complex issues. In the first draft and perhaps the second, our job is to do justice to the content. Most of our energy is expended simply trying to get the material down in a roughly logical sequence; we do not have much left for working on clarity and persuasiveness. In later drafts, we should do justice to the reader, a job that requires the stylistic and organizational tactics described in the book’s earlier chapters. Almost inevitably, for example, a draft will need major surgery to its introduction, to the introductions to its sections, and to the "mini-introductions" before new chunks of information within sections. Its structure will probably be too difficult to grasp. If it relies on much case law, you will probably have to tie each case more clearly to your analysis before discussing it. Transitions will be inadequate. And you will have written many clumsily constructed sentences because you were using them simply as rough-and-ready containers for their content.
The techniques in the earlier chapters can be transformed into a checklist of the problems you will see in most drafts. Drawing on them and on your own experience, you should begin to construct your own checklist, customized for the kinds of documents you typically edit. For editing your own writing, you should add a list of your own idiosyncratic sins.

Technique 1.2:
Break the edit into steps.


In a no-holds-barred, fully methodical edit, the major stages coincide with the principal divisions of this book:
1. Editing for your audience. Is the document’s tone, length, and basic approach appropriate?
2. Editing for the clarity of the organization.
3. Editing for the coherence of paragraphs and smoothness of transitions between and within them.
4. Editing for the clarity of sentences.
5. Editing for correctness of grammar and punctuation.
6. Proofreading.
In a particularly thorough edit, you may even want to break some of these stages into smaller steps, to address specific problems. As you work on sentences, for example, you could devote one read-through just to untangling overly complex sentences and another to smoothing out transitions among sentences. Aside from its effects on the draft in front of you, when you are editing your own drafts this technique is one of the best ways to improve your writing. After you have concentrated on a specific problem through several documents, it will start to appear less often in drafts. You will have retrained your mental muscles in the same way a tennis player, after much practice, internalizes the techniques of a powerful ground stroke and no longer must think specifically about foot placement, backswing, and so on.
At this point, you may be either laughing or crying. If you draw from our advice the conclusion that every edit should progress step-by-step through a dozen stages, we have led you beyond common sense into never-never land. Editing is never that formulaic and seldom that leisurely. Even the most organized editors usually begin by taking one or two passes through a draft simply looking for whatever catches their eye. And, with shorter documents or rush edits, some of the stages can be handled at the same time. The moral is not that the same method always works best, or that free-form intelligence is to be avoided. It is just that we become better editors if we become more methodical ones.

EDITING PRINCIPLE 2
Good editing requires the right attitudes, not only the right technique.


Editing requires character traits for which legal writers are not renowned: patience, discipline, objectivity, humility. Most lawyers tend to approach a draft with the same traits with which we see harried young lawyers attack their lunches: ferocious energy and dazzling speed, fueled by a powerful desire to get back to the more important work that waits for them.
In editing, this approach is so prevalent that we have given it a name: the "Dr. Strangelove Syndrome." This malady is named after the classic 1964 Stanley Kubrick film, Dr. Strangelove, or: How I Learned to Stop Worrying and Love the Bomb, which starred Peter Sellers in a number of roles. (If you have never seen it, shame on you. Go rent the videotape.) In the title role, Sellers plays a demented ex-Nazi nuclear scientist bound to a wheelchair. Whenever he becomes excited about the prospect of nuclear war, his otherwise immobile right arm begins to rise of its own volition into a Nazi salute. During these times of crisis, he has to grab his rising arm with his left hand and push it back down, attempting to hide both his past and his proclivities.
That arm is the typical editor’s arm. We begin to read a draft, pencil in hand, eager to launch a war on the text. We see a misplaced comma, and we attack. We see a poor choice of words, and we attack. We see an awkward sentence, and we attack with particular gusto. Inevitably, we focus more on small glitches than the larger, deeper problems. But the page is satisfyingly covered in marks and squiggles, demonstrating our passion for excellence.
This approach is badly misguided. No matter how brilliant any particular change, the process is so inefficient that it will only produce useful results when the editor has unlimited time to squander. Even then, the results are likely to be superficial. To be both efficient and effective, an editor must learn to replace her Strangelovian urges with a different set of attitudes:
Patience: Resist the urge to attack the text as soon as you see it. Good editing requires you to back away from the document, take a few deep breaths, and commit yourself to a methodical approach.
Discipline: A hasty attack on the text is inevitably chaotic—fixing punctuation one moment and moving large chunks of text the next. You must instead approach the document with the discipline of a plan of attack, a plan you have developed in advance based on your circumstances: How much time do you have? How important is this document? Is the document basically in good shape or not? Depending on the answers to these questions, you will then decide what problems to focus on and how to break the edit into stages.
Objectivity: Develop the knack of treating your own drafts as if they were the work of a casual acquaintance you do not trust much. All of us know one way to accomplish this difficult feat. Recall the last time you wrote something, then put it aside for a couple of days. Recall what a savage editor you were when you returned to the draft, compared to all the situations in which you edit immediately after throwing down a first draft. This chapter has given you another method for creating this distance: Be methodical.
Humility: When you edit your own writing, assume that your drafts are badly flawed—not because they are yours, but because they are drafts. An ancient mantra that captures this truth: "There is no such thing as good writing. There is only good rewriting." But this humility is difficult to acquire. Your drafts are your own offspring, and a flaw in them may feel like a flaw in yourself. Moreover, most of us learned in school to connect the number of marks a teacher made on a paper with the grade it received. Once you leave school, you may still assume only incompetent writing needs heavy editing. This assumption is fatal. Good professional writers take it for granted that if they return to a paragraph three times, each time they will find a way to improve it. And, if they receive a ferocious edit from someone else, they assume that it contains at least some ideas they would not have thought of themselves. In a writer’s life, one of the most exciting moments comes when the reworking of a draft produces not just some minor improvements, but a dramatic step forward in the quality of the thinking it reflects. Professional writers welcome that step even when someone else forces it on them. Consequently, when a draft returns with barely a mark on it, these writers do not assume that the draft was nearly perfect; instead, they think the editor was lazy.

EDITING PRINCIPLE 3
Editing should be collegial, not an assault.


So far, this chapter has not distinguished between editing your own writing and editing someone else’s. But many lawyers work in organizations in which supervisors try to edit baffling drafts without losing their tempers, and subordinates try to absorb baffling edits without losing theirs. In this setting, senior lawyers should use their editorial skill to aid the development of the writers they supervise. But most are better at fixing a draft themselves than at showing the writer how to do better the next time. The result is wasted time and frustration on both sides.
In an organization, one sign of this problem is that senior lawyers have widely varying, idiosyncratic editing styles. One will be a line-by-line niggler, another will attack viciously with a red pen and biting criticism, another will send a draft back with a few general comments. Moreover, each will probably stick with the same editorial style for all occasions, suggesting that it is a reflex rather than a tool employed for a specific end. Ideally, in contrast, each senior lawyer should bring several possible approaches to an edit so that she can choose the one best suited to the occasion—and every senior lawyer should rely on roughly the same range of approaches. As a result, when a junior lawyer receives different types of edits, the difference would reflect the types of problems that different editors saw in her draft, not just their idiosyncratic styles.
Here are some examples of typical editing styles. Aside from the first—which a cynic might call the "standard partner feedback" style—they all have aspects that will be effective in some situations but not others.
Example 1



Examples 2 and 3 are the same pages edited by two partners. Example 2 makes changes to sentences, but does not provide any general comments on approach or organization.
Example 2



Example 3 illustrates the style of the "marginal commenter." The editor provides advice, but does not make changes in the text.
Example 3



Finally, Example 4 illustrates a good, close edit of an associate’s letter that adds an extra dimension not often taught at partner school.
Example 4



Returning the letter covered in red marks, the partner adds the comment: "A few suggestions re: style. Thanks for your help on these matters—you are doing fine!" This comment is significant for two reasons. First, although the partner’s edit in fact goes well beyond a few stylistic suggestions, she nevertheless softens the blow by characterizing the edit in this less-threatening form. Second, she softens the impact further with her quick thanks and a pat on the back. These comments illustrate a concern for the psychological impact of the edit on the associate, an issue discussed in the next section. The partner’s comment would have been improved even further if she had added another dimension: an explanation of her changes, most of which were intended to make the second letter less formal and legalistic.
If you edit other writers, before letting your editorial instincts run free, you should think about three aspects of the task:

Technique 3.1:
Decide in advance how detailed an edit to impose.


When you edit your own writing, time is the only limitation on how much you do. Given enough time, you should show a draft no mercy. When you edit someone else’s writing, however, you may decide to impose other limits. You may be concerned with the writer’s morale or your working relationship, or you may want her to respond actively to the draft’s problems rather than just to accept your changes. And you may decide to settle for an adequate rather than brilliant style, because you do not want to drown the writer in red ink.
The first step, therefore, is to decide what kind of edit to inflict. Will you make only the major improvements and, perhaps, give the author instructions for a more thorough revision? Or will you revise as thoroughly as if it were your own draft, rewriting everything that can be improved? If the latter, where will you draw the line between matters of professional judgment and matters of personal taste? Are you going to allow the writer her own distinctive style, or will you transform it into your own?
Many people, even those who do a lot of editing, never ask themselves these questions. As a result, they edit every draft they see in the same way, whether or not it is appropriate.

Technique 3.2:
Whenever possible, use the edit to teach.


When you edit the writing of a subordinate, the other person should feel enlightened, not victimized. This requires, first of all, some self-restraint—which is not to be confused with soft-heartedness. Be explicit about the draft’s problems, but avoid imposing your own tastes on the writer (except when she has drafted a speech or letter that is supposed to carry your flavor). In addition, enlightenment requires the diplomatic use of three tactics:
• When the reasons for a change are not self-evident, explain them. Because they usually will be self-evident, you should not end up with overflowing margins. In general, you will do enough if you explain a few specific changes in the margins and add a couple of more general notes about the kind of changes you have made.
• Resist the urge to fix everything yourself. Instead, ask the writer to fix some of it. Otherwise, the same problems may reappear in the next document she writes.
• Create a dialogue with the writer about your changes. The simplest method is to add a few general comments on the first or last page of a draft. Aside from their content—and it may be the most useful part of your edit in improving the author’s writing—they show that you are thinking about the writer behind the prose, not just taking a scalpel to an anony mous, sheet-draped patient. If you are editing drafts from someone with whom you will work frequently, take one more step: Sit down together to review one of them. You will probably do a much better job explaining your comments than you would in writing and, more important, you will show a concern that is likely to improve the writer’s attentiveness to her written work.

Technique 3.3:
Recognize the edit’s psychological impact.


This advice has been implicit in the previous pages. If humility requires you to be brutal toward your own prose, it asks you to be tactful with other people’s writing. Despite the best of intentions, authors always identify themselves, to one degree or another, with their writing. If you suggest that their drafts could be improved, they are quick to infer that you are insulting their skill or intelligence. A good editor learns how to break through the defenses that most writers raise when they are edited.
As we have suggested, this requires, first of all, some restraint: The editor’s job is to improve the writer’s draft, not to turn it into a new draft that reads as if the editor wrote it. It also requires the ability to explain your changes clearly. Otherwise, the author may dismiss them as a result of differing tastes or obsessive tinkering. And, finally, it requires the courage to actually talk to your victim: If you are editing someone you do not know well, some conversation should precede the moment when he or she sees a page almost obliterated by your red ink (and yes, red is a bad idea; ordinary pencil is best).



Chapter 14

Letters, Emails, Memoranda, Briefs, and Judicial Opinions


The advice in previous chapters has, by and large, been generic: It applies to all types of expository legal writing. This chapter discusses some special issues in five types of documents central to law practice: letters, emails, memoranda, briefs, and judicial opinions. While a few of the points here have been scattered earlier in this book, these documents deserve more focused attention before the final chapter brings the entire book together around a series of editing exercises.
Letters
Letters serve a range of functions. Some, such as certain types of opinion letters, are in fact formal legal documents despite carrying a salutation that makes them look like a letter. Others are in fact legal memoranda. Although the line between these "letters" and real letters is fuzzy, real letters usually set out to establish a more direct, personal connection with your readers. On the spectrum that runs from a conversation to a statute, a real letter is several steps closer to the conversation than is a brief or memorandum.
As a result, when you write a letter, take special care to avoid disrupting that connection with your reader. Here are the most common obstacles:
1. Writing in lawyer’s jargon or overly formal prose, instead of the common language you share with your audience. Groucho Marx provides this wonderful example:
Honorable Charles D. Hungerdunger
c/o Hungerdunger, Hungerdunger & McCormick
Gentlemen?
In re yours of the 5th inst. yours to hand and in reply, I wish to state that the judiciary expenditures of this year, i.e., has not exceeded the fiscal year—brackets—this procedure is problematic and with nullification will give us a subsidiary indictment and priority. Quotes unquotes and quotes. Hoping this finds you, I beg to remain as of June 9th,
Cordially, Respectfully, Regards—
Jargon is obviously a mistake when you are writing to a nonlawyer. It is also usually a mistake—or, at least, a lost opportunity—when you are writing to another lawyer because it creates an unnecessarily impersonal, distant tone. Even when you are writing to an adversary, or to the representative of an agency, you can still write directly and simply, as the examples on pages 279–280 prove.
The next four obstacles are interrelated.
2. Failing to make it quickly clear why you are writing and, more important, why the recipient should bother to read the letter. In too many letters, especially those that involve legal analysis, the writer fails to announce how the letter will help the reader or what response the writer wants.
3. Failing to approach your subject from the reader’s perspective, rather than your perspective or the abstract perspective of the law. For example, assume that you are
writing about a Supreme Court case that will affect one aspect of a client’s business. A lawyer needs no excuse to discuss a major case in detail, and the typical lawyer’s letter might begin like this:
Dear Jane:
Last week, the Supreme Court handed down its decision in Smith v. Jones [citation]. This case has several applications to your business, especially to the type of transaction we discussed in June.
In Smith v. Jones, the Court overruled. . . .
Here is a better start:
Dear Jane:
Last June, we discussed your concerns about the regulatory complications that surround transactions in which ABC Inc. . . . At that time, the relevant case law provided no help in our attempts to structure the transactions to avoid these complications. Last week, however, the Supreme Court handed down a decision that should be helpful.
Specifically, the decision should allow you to . . .
4. Failing to address the reader’s implicit concerns as well as the explicit occasion for the letter. If you are writing to explain a settlement or real estate closing, the recipient probably wants something more than a clear explanation of the technicalities. She wants some sense that you are looking after her interests and that you share her happiness (or frustration) with how matters have gone. In other words, the letter should establish common ground between the two of you.
5. Failing to think about the reader at all. This remarkable phenomenon, which goes well beyond the sin of starting off on the wrong foot, appears in lawyers’ letters in two ways:
(a) Some lawyers have the habit of taking a twenty-page research memorandum, putting it on letterhead, writing "Dear Jane" at the start, and sending it off as a letter. Other lawyers may not wince, but nonlawyers will. If you are sending a client a memorandum, leave it in that format and accompany it with a letter. Ideally, the letter will summarize the memorandum, set it in the larger context of the client’s aims, and, if appropriate, add some kind of personal touch.
(b) At the other extreme, many lawyers have the habit of dashing off letters they consider simple and unimportant—for example, transmittal letters that ask the recipient to do something with the documents. The results can approach stream-of-consciousness. If you are sending documents, be sure the recipient understands how they fit into the transaction. If you are asking the recipient to do something, lay out the steps in the order in which they should be taken—not in the order in which you happened to think of them. Here is an example from an article on letter-writing by Vee Nelson:

For examples of letters that get off to a good start, see the revised versions of the "Dear Jim" letter in chapter 6 (pages 145 and 146), the "Dear Mr. Smith" letter in chapter 7 (pages 161 and 163), and the two letters on pages 281–283.
Emails
Emails are supposed to be easy—quick, efficient, and unselfconscious. That is what we thought, at least, when they first appeared in our professional lives. Why, then, do they cause so much trouble?
The Challenges of Email
1. Email is a hybrid genre. Is it more like a voicemail or a letter? That depends on the context. Arranging lunch with a buddy is one thing; discussing an issue with a client or colleague is another. In most circumstances, the right level of formality is easy enough to decide. If you are in doubt, it is almost always better to err on the formal side, especially in emails to someone you do not know well or who is above you in a pecking order.
For junior lawyers, however, there is a trap. The more senior you are, the more you can get away not just with informality, but with misspellings and outright sloppiness. When junior lawyers receive a casually written email from a colleague or a client, they sometimes assume they can respond in kind, with consequences that are all the more dangerous because they may never realize the impression they made. Even in apparently casual communications, take the time to proofread and copyedit before hitting "Send." Even more important, take time to think through the implications of a simple question or comment, rather than assuming that an apparently thoughtless email deserves an equally quick and thoughtless response.
2. Email can sound harsh or impersonal even if that is not how you feel. With letters and conversations, the conventions guard against too abrupt a tone: We begin with a salutation and end with some kind of polite closing. Emails lack these conventions and, although we sometimes approach them as if they were conversations on a keyboard, they also lack the vocal inflections that help set a conversation’s tone. As a result, it is often difficult to strike the right note—friendly without being cute or chatty, businesslike without being cold. The crisp, short, businesslike email you just wrote may seem straightforward and efficient to you, but brusque and unfriendly to its reader. One tip: Think a little harder than may feel entirely rational about whether to begin with a salutation and end with a sign-off. If you and Jack exchange five emails a day, or Jack is an old buddy, then, of course, it would be odd to begin each email with "Jack" and end it with "Best, Jill." In many situations, though, it can change the email’s tone for the better if you begin and end with a personal touch—even if the other person does not.
3. Email is neither private nor short-lived. You should assume that any email you write may end up in the wrong hands, either because it is forwarded or because you make a mistake in sending it. If you make a habit of criticizing other people in emails, at some point one of those emails will end up in the hands of the person you attacked or a friend of hers. If you make a snide comment about a client, you run a risk not worth taking. In addition, you should assume that every email—professional or personal—will live on in some computer archive, available for discovery five years later in the course of a lawsuit or employment dispute. If you need to suggest to someone that the action they propose is illegal, pick up the phone—do not send an email.
4. Email crosses time zones, and is not always read on the day it is written. If an email is read in a different time zone, references to times will be ambiguous unless you specify whose time. If the email crosses the dateline, "today" and "tomorrow" are also ambiguous. Even if it doesn’t, those words are dangerous because the recipient may not open the email on the day it is sent, and may not notice the date in the email heading.
Before we go on, let’s pause and bring these warnings to bear on an example.
Assume Jane, a senior partner, uses her mobile handheld email unit, newly reprogrammed to work anywhere in the world, to send this typo-riddled message to Ruth, a new associate:

Ruht: can you get the revised trem sheet to me tonight? I’m at the Hilton in Bali.
Jane receives the email at 10 P.M. her time, and immediately fires off a reply:

Just about finished but currency of payment still being chewed over. Jack is being difficult about it. Will get revision to you as soon as I can—probably noon tomorrow.
Especially if Ruth is still making a first impression on Jane, this response goes wrong in several ways:
• Although her tone is no more informal than Jane’s, she is not Jane. Jane may take the informality of her reply to be flip, implying that she is not really taking things seriously. If they have been working together for a long time, of course, then the informal protocols of this exchange will be different.
• Because Jane’s question looked simple, Ruth assumed the reply could be equally simple. If she had given it more thought, she would have realized that: 
• She didn’t know why Jane wanted the revision "tonight." Is she going to be out of touch?
• She doesn’t know what "tonight" means. Tonight in whose time zone?
• In addition to meeting or failing to meet Jane’s deadline, there’s a third option: Send the revision without the one missing piece.
• Depending upon past negotiations, Jane may find it worrying that an issue is still being argued over, even though the issue seems minor.
• If things drag on through several more emails, Jane might forward the whole email chain to Jack or people with whom he works, having forgotten Ruth’s comment about Jack down at the bottom of the chain.
With a couple of minutes’ reflection, Ruth might have sent this reply instead:

Jane—Everything is complete except a decision about the currency of payment, which should be easily resolved as soon as Tom is in his office in London tomorrow morning (Wednesday). I’ll email the revision without that piece in an hour. If you’d prefer fax, let me know if the hotel fax is secure enough. I’ll then email you the currency provision by 9 a.m. NY time Wednesday.
Is email the best way to communicate for the rest of the week?
Hope you’ve had time to relax and enjoy Bali.
Some Recommendations
1. Email should be as concise and efficient as possible. Some busy executives have their secretaries print out their emails for them to read. But most people read email by squinting at a computer screen. Even worse, an increasing number read them on the tiny screens of mobile email devices. And almost everyone has developed survival techniques for coping with the flood of emails. Among the most brutal of these techniques:
• Skipping emails unless something—the content of the "Subject" line, the sender’s name—overcomes that instinct.
• Reading only the first few lines that show up on the "preview" pane, unless something in those lines persuades the reader to keep going.
• Answering emails only once a day (or once a week).
In this environment, survival dictates that you develop the following habits:
a. Make the "Subject" line as informative as possible.
Not this:
     Subject: Project Alpha
But this:
     Subject: Project Alpha Wed. deadline: final open issue
Not this:
     Subject: Project Alpha travel
But this:
     Subject: Need approval for Alpha travel plans
b. Put the bottom line in the first sentence or two, especially if the email asks the recipient to do something. If the situation does not lend itself to that approach, say so explicitly at the start. For example: "Apologies for this lengthy email, but the issue needs to be resolved by tomorrow noon on the basis of all the following considerations."
2. Keep the paragraphs and sentences short; use bullet points; do anything you can to make the text easy to read. If contemporary readers generally want to receive their information in small, easily digestible bites, that tendency is exacerbated by the format of email: small type, blurry screens, the irritating need to scroll down a page. Make your text as visually appealing as possible. (It often helps to choose a type size larger than the default size.) And be aware that fancy formatting may be lost in transmission.
3. Do not send attachments thoughtlessly. Is the recipient sitting in her office, with a computer that makes it easy to open and print an attachment? Or is she likely to be using a handheld device or sitting in a primitive hotel room without a high-speed Internet connection? If the attachment is not too long, will her life be easier if you paste the text into the email?
4. Do not take speed for granted. We tend to assume that, with email, answer-and-response should be very quick. For your own professional reputation, you should try to reply to email as quickly as you answer telephone calls. If you will be without access to your email for a while, create one of those "out of office" automatic responses. But, for your own survival, don’t assume that everyone else will be as prompt and organized. If you really need a quick response, make sure the recipient is around to read the email. Even if she is around, until you know her work habits do not assume that she actually reads all her emails. Even if you are clever enough to have asked for an automatic "receipt" when the email is opened, and the receipt arrives, still do not assume the email has been read. For all you know, her secretary could be printing out her emails and adding them to the foot-high stack in her in-box.
5. Think before you hit the "Reply All" button. Enough said.
Legal Memoranda
The Basic Structure
While the details of a memorandum’s form vary among schools, firms, and legal departments, its basic structure is generally agreed. In most cases—the exceptions will come later—the principles dictate that a memo should have the following four elements in the order listed, or bear the burden of justifying its deviation:
1. Statement of facts. Most memos begin with the facts for two reasons. First, the facts are most likely to be "old" information, knowledge that the reader already has and feels comfortable using as a starting point. In many cases, the facts will have been given to you by your reader (a client or another lawyer), so that by restating them you reassure her that you are starting out in step on common ground, before you lead her into the unfamiliar terrain of your analysis.
Second, the facts provide a necessary context for the analysis that follows: The legal issue must be drawn from the facts and the legal conclusion must demonstrate its relevance to them. The factual context may also help the reader determine whether cases you cite have been properly relied upon or distinguished, and whether your reasoning by analogy is sound.
To serve these purposes, the statement of facts should be artfully crafted. In most memos, it should be brief. Limit it to the basic factual situation, and bring in more facts later as you need them. In the rarer cases that demand a full description of a complex set of facts to set the context for the issues, impose an order on the facts that helps the reader through them. As chapter 4 discusses, this order may at times be simply a clear chronology. At other times, it may have a different structure that derives, for example, from a series of legal questions, or important gaps or ambiguities in your factual information, or differing standards of judicial review. For the difference between a sloppy and helpful statement of facts, see example 7 in chapter 15.
2. Succinct statement of the question or questions. In other words, what specific legal problem or issue caused this memo to be written? The statement usually takes one of two forms: a complete sentence ending in a question mark or an incomplete sentence beginning with "whether" that may or may not end in a question mark. The former is usually clearer. The latter tends to produce sentences that are grammatically convoluted and unidiomatic.
3. Summary conclusion. For each question, supply a summary answer. Of the three introductory sections, this is the hardest to write. Watch out for these problems:
• The conclusion should usually address not just the legal questions, but also the practical problem that led the client to consult a lawyer. If your horizon is limited to the walls of the library, the result will be extraordinarily frustrating to the reader who has to act on the basis of the answer. This does not mean, of course, that you should usurp the client’s role by offering nonlegal advice, or that you should be too brash in telling a more senior lawyer what advice to give the client. But you should almost always push the legal conclusion until it is as practically useful as you can make it.
• Summary conclusions tend to be sprinkled with words like "perhaps," "probably," "most likely," and so forth. This caution is often necessary: If the question was difficult enough to require written analysis, the answer is unlikely to be certain. But the qualifications should be as clear and conceptually precise as any other part of the conclusion’s content. This means, first, that you should explain why you must hedge. (Is the case law sparse and old? Does the conclusion take a step or two beyond established precedent?) It also means that your reader should know what you think the odds are, in a general rather than literal sense. Are you hedging simply to protect yourself against the unpredictability of judges and the complexity of the analysis, or because you face a very close call among competing conclusions? Finally, it means that your hedging should be consistent throughout the memo. In first drafts, especially those written by young lawyers venturing into new areas of the law, the first page’s "probably" sometimes becomes "perhaps" by the tenth page, or "the case law suggests" turns out to mean "the case law states firmly, but I couldn’t find many cases." In longer, more complex memos, the summary conclusion should usually include a road map, such as a list of the subissues into which your analysis divides. (This road map can also appear at the beginning of the analysis itself.) Writing the map requires some tact. It should be clear, of course, but also as brief and as substantive as possible. And it should not belabor the obvious.
• If you have more than two questions, it is usually clearer to place each answer directly after its question, rather than to set out questions and answers in separate sections.
For an example of a good summary conclusion, see chapter 7, page 153.
4. Analysis. The discussion of your research and reasoning will now be an explanation—in effect, a defense—of the summary conclusion. Instead of building to a dramatic close that remains hidden until the end, you proceed step by logical step toward a result you have announced in advance. This sequence not only helps the reader grasp the logic of the analysis; it also helps you avoid digressions and non sequiturs.
To make the analysis seem coherent to the reader, each new chunk of authority or discussion should be preceded—not followed—by an explanation of how it fits into the overall analysis. For example, when you are about to discuss a case at length, begin by summarizing its point and the point’s relevance to your argument.
Although law students are apparently taught to end their work with a "wrap-up" conclusion, this is usually a mistake. The initial summary conclusion and the careful analytical defense of it should make a lengthy restatement of your conclusions unnecessary. The only exceptions should be very long memoranda that deserve recapitulation. Generally, then, memoranda should have more in common with briefs than is usually assumed. The "conclusion" section to a brief is always a meaningless tag on: "For the foregoing reasons, plaintiff’s motion should be denied." Litigators understand intuitively that if their "conclusion" is trying to do any rhetorical work, their brief is in bad shape. Briefs lead boldly with their propositions, and then defend and support themselves. The best memos share this "in your face" directness, not because they are argumentative, but because they are confident in the results of their analysis.
For examples of well-structured memos, see the revisions to exercises 5 and 7 in chapter 15.
Some Exceptions to the Basic Structure
The reasons for using a different structure are usually obvious when they occur, and some have already been noted. If you are writing about a general legal issue, rather than one arising from a set of facts, then, of course, your first section will deal with the issue. At other times, the facts and the question, or the question and the conclusion, may slip so smoothly into each other that it would be clumsy and long-winded to separate them. And, at times, you may dispense with the whole machinery of labeled introductory sections, either because the memo is short or because your client prefers a less formal approach.
Presenting the Analysis
If a memo’s structure is fundamental to its effectiveness, so is your ability to show throughout the memo that you have grasped what your readers want. The summary conclusion can go a long way towards demonstrating this. Once you move into the analysis, the following qualities matter most:
Thoroughness. Your reader has the right to rely on your analysis absolutely—to expect that you are willing to stake your professional reputation on it, as she may have to stake hers. This standard has at least three consequences. First, be sure your research has been exhaustive, a particular concern in these days of Lexis and Westlaw. On these systems, a bad choice of key words or search logic can lead you to miss crucial cases. Second, do an honest job of explaining the weaknesses of your argument and of presenting counterarguments. Third, if you are writing for a more senior attorney, provide enough detail from your sources so she is able to form her own judgment about your conclusions. At times, this may require lengthy quotations or the appending of cases and statutory materials.
Objectivity. A memorandum is not normally advocative or adversarial. It should be evenhanded in its discussion of the strengths and weaknesses of a conclusion or a proposed action. But objectivity is not the same as indifference to a client’s interest. It does not necessarily mean that you cease your analysis when you reach the "right answer" from the impersonal perspective of the "law" itself. The client expects her lawyer to be an ally, not just a legal technician, and to explore every legal and ethical means of achieving her goal. She deserves the demonstration that all analytical stones have been turned in her behalf, particularly when she does not consider the result to be good news.
Citing case support. Avoid citing cases without some sense of factual context. Your reader will want the most accurate picture of the law possible within the confines of a few pages. She will therefore need to grasp the relationship between the issue at hand and cases you cite but do not discuss in detail. For this reason, "string cites" are rarely helpful. Ordinarily, each citation to a case that is not itself discussed in the text should be followed by at least a short parenthetical to establish its context.
Footnotes. Many attorneys consider footnotes to be vile remnants of bad habits introduced by unfortunate experiences on law journals. Others feel naked without them. The truth lies, as it usually does, somewhere in between. The relevant principle is simple enough: Keep the line of your analysis clear and uncluttered. Given this principle, footnotes are always an inconvenience, because they ask the reader to interrupt her walk down the main path. But sometimes, as a means of handling material that does not move the analysis forward but you need for completeness or to avoid accusations that you ignored a point, footnotes are the lesser evil. If you do use one, make its relevance clear in the first few words, so a reader can very quickly decide whether to read it.
Two specific suggestions:
• Voluminous citations that occupy several lines in the midst of a developing analysis can be annoying. These should be dropped to footnote, or in extreme situations, removed to an appendix. On the other hand, single citations should be left in the text, where it is easy enough for the eye to skip over them.
• Footnotes that contain discussion rather than mere citations should be used only when the discussion does not help to move the argument towards its conclusion. Consequently, in documents meant to persuade—in which you ought to be relentlessly "on point"—footnotes should be rare indeed.
Citation forms ("Blue-Booking" and the like). Attitudes toward the acceptable form of citation vary widely, from "What the heck, just so they can find the case" to "Run this page off again because you put a period after the d in 2d Cir." Many would argue that the best attorneys fall at the latter end of the spectrum, stressing an ethic of professional excellence that includes very high standards for a professional product. In this context, attention to detail—even when the specific detail seems trivial—is likely to be taken as a sign of your acculturation to the profession’s standards.
Briefs
Although chapter 12 discusses persuasive writing at length, it does so from the perspective of classical rhetoric, rather than by focusing directly on what judges expect from a brief. This section focuses on their expectations, starting with a simple fact: What judges want above all is clarity and straightforwardness—not, as many novice litigators seem to believe, an artillery barrage aimed at their opponents. To meet those expectations, a brief should have six basic characteristics.1
Candor
We begin where all professional work must: simple honesty. No argument will succeed in the end unless the court is convinced of your credibility. This means that you must demonstrate fidelity to both the facts and the law. Represent the underlying facts or procedural history of the case accurately: You cannot omit relevant facts that are harmful to you, nor can you distort information to your advantage. Acknowledge relevant legal authority even if you will argue against some or all of it. And cite cases both accurately and fairly. Do not refer to cases you know to be irrelevant or unsupportive; and when a case is helpful but not precisely on point, note and deal with the differences. Acknowledge as well the burdens of proof: at the trial level, preponderance of the evidence, clear and convincing, and so on; at the appellate level, clear error, abuse of discretion, and so on.
Candor also requires that you understand how much you must concede in an argument. And it requires that you address your arguments to those your opponent raises, not to those that are easier for you to refute.
Comfort
You should ordinarily make the court as comfortable as possible with your argument. In other words, avoid forcing the court to adopt new, difficult, or controversial positions, and instead argue that your result is a natural application or extension of existing law. Conversely, attempt to cast your opponent’s arguments as unusual or far-reaching. This means that you usually argue for the narrowest and least adventurous grounds for your result—that is, you should not ask for a result that portends future litigation to clarify the legal situation, nor for one that will affect cases with widely different facts.
In an appellate brief, then, if you are defending the result below, you should assure the judges that the law easily encompasses the trial court’s actions (plenty of good evidence; alternative grounds available; no basic unfairness). If you are contesting that result, you want the judges to realize that they need not go out on a legal limb to reverse. In either event, you do not want the court to feel that it must be particularly creative to agree with you. Do not ask the court to announce a new rule, or sharply extend an old one, unless absolutely necessary.
To make the court comfortable, you should also give it reason to believe that your outcome is just. In some cases, of course, judges may feel constrained to reach a result they do not like because statute or case law leaves them no choice. In most cases, though, the law leaves enough room for maneuver so that judges can do justice while still performing a technically correct legal analysis. Without being heavy-handed, show that the result you ask for is equitable as well as correct. While this advice sounds banal, it is often ignored, primarily because a brief-writer is so immersed in research by the time she begins to write that she bogs down in legal technicalities. Step back from the research and look at the case afresh. Most good appellate lawyers go as far as to say that, contrary to the textbook description of appellate argument, facts win the day more often than law—because facts show where justice lies.
Context
In at least one respect, briefs are no different from any other form of effective expository writing: You must map the basics of the situation and your argument before plunging into details. This map has three parts.
State the point. At the outset of your argument, tell the court your contention or "point":
"This case should be adjudicated in Missouri because . . ."
"The trial court erred in admitting hearsay evidence because . . ."
In many jurisdictions, local court rules, particularly at the appellate level, impose a format for phrasing the point, often in an "Issue Presented" section. Consequently, while the point of a memorandum usually appears in a summary conclusion, the point of an appellate brief often has to be packaged first as an issue, though you may have a second chance in a "Summary of Argument" section. If your brief begins with a statement of issues:
• You should nevertheless write its final form last. Only after you have developed your full argument can you reduce it to a lucid summary.
• Each issue should be stated as an epigram in the form of a rhetorical question. In other words, it should be terse and memorable, and should imply its own answer:
Can the plaintiff state a prima facie case of product defect against an automobile manufacturer when the plaintiff’s only evidence at trial was the driver’s testimony that before the accident the vehicle performed normally?
• The issue should embody the appropriate standard of review ("Did the trial court abuse its discretion . . . ?").
• It should identify the legal issue.
• It should, if possible, capsulize the key facts that suggest the answer ("In circumstances where plaintiff specifically asked the trial court to do X, can plaintiff fairly complain . . . ?").
• It should state the matter from the litigant’s perspective, not from a detached, "judicial" perspective. In other words, tell your client’s story ("Can the plaintiff reasonably contend . . . ?") not the law’s story ("Whether the doctrine of fraudulent conveyance should include . . . "). But do not slant the story so much in your favor that you lose credibility.
Link the point to a road map. If a contention is supported by a sequence of arguments, the context should also include a summary of them. In other words, as chapter 3 stresses, link the point to a road map. This map should often emerge—ideally, it should always emerge—from the way in which you have phrased the issue. As far as possible, it should also have its own internal coherence: Instead of presenting a sequence of loosely related arguments, it should lay out an analysis in which one step leads inexorably to the next. The more complex your analysis, the more important this road map becomes. For an example of a short but effective road map, look back at the example that begins on page 51. This passage, from the introduction to a memorandum in support of a motion, offers a familiar kind of road map: a list of four issues. But the statement of the first issue also provides a map of the argument that supports the writer’s contention—a map that will guide the writer and reader when the brief returns to this issue. This is a kind of map that brief writers should provide more often than they do.
This advice about contexts does not produce a formula for introducing briefs. Some cases lend themselves to simple, go-for-the-jugular points; some require more complex, multi-part descriptions of the issues. Some need no maps, some lengthy ones. Some, but not all, benefit from a careful description of the big-picture context: How did this case arise? What is the fight all about? And, of course, in the same case the reply brief’s introduction should look very different from the first paragraphs of the opening brief.
The following boxed pages contain a variety of effective introductions, ranging from the very simple to the quite complex. Most come from complex commercial cases that, being dry, are inherently harder to write than more unusual or fascinating ones. They do not include "trick" openings, ones that rely on novelistic techniques, striking metaphors, or the like. Although a jazzy introduction that actually works is a fine thing, you should usually aim instead for clarity and straightforwardness. If inspiration strikes, take advantage of it. But writers who try too hard for novelistic flair usually cause more irritation than pleasure.

Example #1 (from a memorandum in support of a motion to dismiss):


PRELIMINARY STATEMENT
The plaintiff, a commercial real estate lender, makes a novel attempt to recover loan losses from one of its borrower’s former tenants, rather than from its borrower directly.
The claims against the former tenant are based primarily on a lease termination and surrender agreement entered into long before any default by the borrower, long before any foreclosure by the lender, and long before any perfection of an assignment of rents by the lender. The underlying lease was entered into before plaintiff ever obtained a mortgage on the property. Significantly, the lender, Bigbank, does not allege that it ever provided the tenant, Retail, with copies of the mortgages or other documents containing purported restrictions on lease termination. In fact, the only agreement alleged to exist between Bigbank and Retail does not restrict lease termination or surrender.
For a mortgage lender such as Bigbank to restrict the modification or termination of a commercial lease, it must comply with the provisions of Real Property Law § 291-f, which has governed such restrictions since it was enacted in 1960. The statute requires that, to restrict the amendment or termination of a lease entered into before the mortgage is recorded against the property, the mortgagee must (1) include in the mortgage a provision specifically restricting the cancellation or modification of tenancies in existence at the time of the mortgage agreement; (2) include in the same provision an explicit reference to Real Property Law § 291-f; and (3) provide "written notice" of such agreement, "accompanied by a copy of the text thereof," to the tenant. Bigbank does not allege that it ever complied with these conditions. In act, it did not, as no such notice was ever given to Retail.
Rather, Bigbank sidesteps the statute by contriving three types of claims against defendants: (1) claims denominated as "contract" claims; (2) a piercing-the-corporate-veil claim; and (3) tortious interference and conspiracy claims. All nine counts fail to state a cause of action because Bigbank failed to comply with the statutory means by which a lender may restrict the voluntary amendment or termination of a lease that pre-dates the mortgage.
Bigbank’s "piercing the veil" and "tortious interference" claims fail to state causes of action for the additional and independent reasons set forth in the argument below.
The most striking feature of this lawsuit, however, is that Bigbank has refrained from suing its borrower, with whom it has extensive other dealings and who, unlike Retail, was actually a party to the mortgage and other agreements containing the purported lease termination restrictions. Instead, Bigbank has targeted Retail as a convenient deep-pocket with whom it maintains no business relationship.
Example #2 (from a brief in support of a summary judgment motion):


PRELMINARY STATEMENT
The defendants listed in the caption (collectively, the "Defendants") respectfully submit this memorandum of law in support of their motion for summary judgment on the two remaining claims set forth in the Second Amended Complaint.
Plaintiff John James, a Mega Bionics shareholder, brought this action to challenge Mega Bionics’ repurchase of its stock from two members of its Board of Directors, Thomas Green, Jr., and Thomas Green, III, and their families (the "Repurchase").
On February 28, 1994, this Court dismissed all but two of the claims in Plaintiff’s Second Amended Complaint.
All the claims of Count I were dismissed as to all Defendants, except the claim that the Mega Bionics Board failed to exercise due care when it approved the Repurchase. Opinion at 11, 18. In declining to dismiss this claim, this Court was required to accept Plaintiff’s characterization of the facts as true. As will be demonstrated below, each of Plaintiff’s allegations is decisively refuted by the uncontested factual record.
In addition, this Court also let stand Count II, a class action claim based upon Defendants’ alleged breach of the duty of candor arising out of voluntary disclosures by the directors to the Mega Bionics stockholders after the completion of the Repurchase in July, 1991. However, the Court noted that "[t]he well-pleaded allegations of Count II . . . are sufficient (if only barely so) to state a claim upon which relief can be granted." Opinion at 8.
Now that substantial fact discovery has been completed, with only two claims remaining, this action is ripe for summary judgment. Defendants produced thousands of pages of documents and Plaintiff took the depositions of many of the Mega Bionics directors involved in approving the Repurchase as well as the deposition of a representative of Deal Doers, the investment banking firm that advised Mega Bionics before and during the transaction. The factual record developed during this extensive discovery demonstrates that there is no genuine issue of material fact with respect to either of the remaining claims and that Defendants are entitled to summary judgment as a matter of law on both claims.
Example #3 (from an appellant’s brief):


INTRODUCTION
The Supreme Court has long warned that the inherent contempt powers of the courts are "uniquely . . . ‘liable to abuse.’" International Union, United Mine Workers v. Bagwell, 114 S. Ct. 2552, 2559 (1994) (quoting Ex parte Terry, 128 U.S. 289, 313 (1888)). That potential for abuse was fully realized in this case.
In August 1993, a consolidated product-liability action against Chemco (known as Smith Ranch) settled during jury deliberations and was dismissed with prejudice. Well over a year later, in the spring of 1995, appellees (several of the former Smith Ranch plaintiffs) filed a "Petition" asking the District Court to sanction Chemco for alleged discovery misconduct in Smith Ranch. Appellees disclaimed any interest in challenging the settlement or otherwise seeking damages; rather, they asked the District Court to assert jurisdiction in the exercise of its "inherent power" to vindicate its own dignity and authority. The District Court agreed and, after conducting a "show-cause" hearing, imposed fines of more than $114 million on Chemco.
The entire proceeding was unlawful and unconstitutional. A court’s "inherent powers" do not place it above the law. A court cannot impose avowedly punitive (hence criminal) contempt sanctions without affording a litigant the fundamental procedural protections guaranteed by the Fifth and Sixth Amendments. By conducting the proceeding below as if it involved civil, not criminal, contempt, the District Court denied Chemco those protections.
Merely vacating the District Court’s Opinion and Order because of its procedural defects, however, would leave unredressed much of the injury it has wrought. The Court followed the unconstitutional "show cause" hearing with a 79-page diatribe excoriating Chemco, its trial counsel, and its experts for (supposedly) engaging in a "fraud on the court" by concealing scientific data from the Smith Ranch plaintiffs in discovery and misrepresenting the substance of the data at trial. Those charges have no basis in law or fact. Chemco was under no obligation to produce the testing documents in question, and accurately described the test results at trial.
Although this case involves a number of complex legal and factual issues, at bottom it is very simple. This case is about whether a district court is bound by the rule of law. Even when faced with grave allegations of misconduct, a court must always abide by the rules. "Genuine respect, which alone can lend true dignity to our judicial establishment, will be engendered, not by the fear of unlimited authority, but the firm administration of the law through those institutionalized procedures which have been worked out over the centuries." Bagwell, 114 S. Ct. at 2563 (internal quotation omitted). "Inherent power" is not a license to disregard those procedures. The rule of law does not tolerate the assumption that the ends justify the means. Because both the ends and the means pursued below were invalid, this Court should reverse the District Court’s Opinion and Order in its entirety.
Example #4 (from an appellant’s brief):


I. STATEMENT OF ISSUES PRESENTED FOR REVIEW
1. Did the district court err in dismissing appellant Jeffery Antoine’s claims on the ground that a court reporter’s conduct, even if in violation of a court order, is protected by absolute immunity?
2. Did the district court err in granting summary judgment where material issues of fact existed concerning the court reporter’s negligence and bad faith?
II. STATEMENT OF THE CASE
A.Nature of the Case
Plaintiff-appellant Jeffery Antoine’s civil suit seeks recovery from a court reporter and her firm, defendants-appellees Anna Roberts and Total Accuracy, Inc., for failure to produce a criminal trial transcript despite numerous court orders. The suit was dismissed by the district court. On appeal, this case presents the novel issue of a court reporter’s efforts to avoid liability by invoking quasi-judicial immunity for nonjudicial, ministerial conduct which was characterized by bad faith, negligence, and willful disregard of court orders.
Example #5 (from an appellee’s brief):


I.
STATEMENT OF JURISDICTION
This Court has jurisdiction to hear appeals from affirmances by the United States District Court for the Northern District of Texas, Dallas Division, of orders of the United States Bankruptcy Court, pursuant to 28 U.S.C. § 158(d). 28 U.S.C. § 158(a) grants jurisdiction to the district courts to hear appeals from final orders of bankruptcy courts on "core" bankruptcy matters. Orders relating to plan confirmation are "core" matters. 28 U.S.C. § 157(b)(2)(L).
II.
STATEMENT OF THE CASE
These cases began over two years ago with the filing of involuntary bankruptcy petitions on February 21, 1985, by a number of banks, including The Bank of Nova Scotia ("Scotia"), against Kendavis Holding Company ("KHC") and Kendavis Industries International, Inc. ("Kiii") (referred to collectively as the "Debtors"). The issues on appeal arise out of the affirmation by the District Court for the Northern District of Texas of orders issued by the Bankruptcy Court for the Northern District of Texas. Of particular significance is the order entered in the Bankruptcy Court on November 24, 1986, confirming the plan of reorganization proposed by the Official Unsecured Creditors Committees of KHC and Kiii (the "Committees’ Plan"). As the largest creditor—Scotia is owed more than $67,000,000—and as a member of those Committees, Scotia is an active proponent of the Committees’ Plan. It is also a shareholder of the new KHC created pursuant to that Plan.
The facts and procedural history of these cases are fully and accurately stated in the brief of the Official Unsecured Creditors Committees of KHC and Kiii (the "Committees"), and the relevant portions of that brief are incorporated herein.
III.
SUMMARY OF ARGUMENT
The issues raised on this appeal fall into five categories: (i) issues relating to whether the Debtors and the Davis family have standing to appeal, (ii) issues arising out of the disqualification of Judge Robert C. McGuire as a result of his financial interest in J.P. Morgan & Company ("J.P. Morgan"), (iii) issues relating to substantive consolidation, (iv) issues relating to the classification system of the Committees’ Plan, and (v) issues raised by the doctrine of mootness. Issues in category (iii) are raised only by the Debtors and issues in category (iv) are raised only by the Davis family.2
Appellants’ position on each of these issues is flawed.
Standing. Appellants’ arguments regarding standing ignore certain essential facts. Perhaps the most important is that the Committees’ Plan provides that all claimants, except the banks, will be paid in full within two years. In fact, all of the Class 5 claims and $293,651.69 of the Class 6 claims have already been paid and KHC, as reorganized by the Committees’ Plan, has moved to pay the remaining Class 6 claims, $493,964.96, as soon as possible. The Debtors, who purport to be the protectors of those creditors, proposed a plan in which those creditors would have had to wait twenty years for a full payout. Thus, the Debtors’ protestations that they must have standing in order to protect the creditors of the estates ring hollow.
The Davises also lack standing because (a) to the extent their interest is that of equity holders, they have no interest because, the Debtors being hopelessly insolvent, equity has been cancelled; and (b) to the extent their interest is that of creditors, the Davises cannot appeal because they failed to raise objections to the Plan in the Bankruptcy Court.
Disqualification. Appellants’ argument regarding Judge McGuire’s disqualification also overlooks one critical fact: Judge McGuire disqualified himself as soon as he became aware of his financial interest in J.P. Morgan. Such prospective disqualification is all that is required. It is absurd to retry these cases or to permit discovery when all the relevant facts are already known. Even assuming the most damaging facts that could be adduced in discovery, there is simply no way that this situation could rise to the level of those cases where judges were disqualified retrospectively, since in each such case there was an allegation of actual knowledge and no such allegation is present here.
Substantive Consolidation. Appellants miss the relevant point that some need must be shown before substantive consolidation is allowed. The Bankruptcy Court clearly and specifically concluded that the Debtors had failed to prove such need.
Classification. With respect to the charge of "gerrymandering," the classification system of the Committees’ Plan reaches results clearly and appropriately contemplated by the Bankruptcy Code. This classification system provides for an immediate payment, in full, to small claimants, and a full payment within two years to trade and employee claimants. The payment to the small claimants has already been made, and a motion is pending for an early payment to the trade and employee claimants. In light of this payment schedule, it seems clear that the Appellants are dissatisfied with the classification scheme only because it acts to extinguish the interests of the Davis family. Such a result is, however, contemplated by the Bankruptcy Code and is more than appropriate here.
Mootness. Finally, Appellants ignore the fact that their appeals are now moot because the effective date of the Committees’ Plan, April 16, has come and gone, and irreversible steps have been taken to implement that plan.
IV.
ARGUMENT
A.THE DISTRICT COURT USED THE CORRECT STANDARD OF REVIEW
The District Court correctly used the clearly erroneous standard of review set forth in Bankruptcy Rule 8013 with respect to all factual issues in these cases. . . .
Example #6 (from a reply brief):


PRELIMINARY STATEMENT
Two well established legal principles are dispositive here. First, common law and statutory remedies are cumulative, unless statutory language expressly preempts the common law remedies. Second, arbitrators may not issue an award upon a matter that is not expressly and unambiguously submitted for their consideration. Respondents attempt to sidestep these principles by offering a version of events without any basis in fact, logic, or the Record on Appeal.


Present facts with an eye toward the law. Another part of the context for a brief’s argument is the statement of facts. To be effective, it must provide the kind of comfort discussed above: It should prepare the court to appreciate your legal arguments in terms of their results in the real world. chapter 12 discusses in detail how to craft facts into a persuasive story; here, we emphasize only a few basic points:
• State only the facts you need, but do not ignore material facts that are harmful to your contentions.
• Do not burden the opening statement of facts with details relevant to a specific argument that you will develop in full later. Just state the basics.
• Avoid argumentative characterization of the facts. The way you marshal them—their cumulative force—should be sufficient to pave the way for your argument (see chapter 12).
• Often, the standard of review in the case (reversible error versus sufficiency of the evidence, and so on) will dictate how best to present the facts.
Coherence
This book has emphasized throughout the distinction between logic and coherence. Even if your material is organized logically, you still have to make that logic clear to your readers at every step, not just in retrospect. This point bears repeating now because judges often complain that briefs present facts, legal authorities, and arguments with little connection to each other, creating a sense of aimlessness. The most obvious problem is a lack of transitions between and contexts before new chunks of information. But this problem is sometimes a symptom of a more serious flaw. The writer has not crystallized in her own mind both the point she wants to make and the interconnections among her sub-points. This clarity can rarely be achieved in a first draft. To create a truly coherent argument, you must step back from the details packed into the draft and integrate all parts of your presentation: The facts lead toward the argument, which in turn looks back toward the facts, and each section of the argument leads smoothly to the next.
A well-integrated argument is one you can outline rigorously and summarize succinctly. It is also characterized by patterns or themes that draw your argument together—for example, patterns of unfairness or error whose cumulative impact reinforces each contention. In many instances, then, to make your argument complete and more persuasive, its theme should be based on public policy, justice, or common sense (and, conversely, on the social costs of your opponent’s position). To be convincing, of course, your technical legal arguments must be thorough, but that does not mean that you concentrate only on minutiae. Instead, you must also address the broader principles at stake.
For these reasons, the test of an argument’s coherence is the writing of the initial paragraphs that set the context for the rest. If you cannot write clear introductions, then something is wrong with the structure of your argument. Once you do have those introductions in place, they will help to steer the reader through the entire argument.
In pursuit of coherence, make the structure of your argument as simple as possible, even if its details are sophisticated and nuanced. It is always impressive to say, for example, "Appellant’s contention is refuted by three separate arguments, each of which by itself is sufficient to defeat it." And then use road signs liberally—even such simple ones as "first," "second," and "third"—to keep the court on track.
Two simple techniques help emphasize the coherence of your argument.
First, use headings and subheadings frequently, especially in longer documents. In a brief, these headings are customarily more than just a few key words, like "I. The Trial Court’s Error." Instead, they are summaries of each section’s point.3
Example 1:


I. Defendants are entitled to summary judgment dismissing Jones’ claim for breach of warranty. 
A. Jones cannot establish breach of the alleged warranties relating to the signature.
B. Because Jones refused to accept the replacement print offered by Smith, Jones cannot recover for breach of warranty.
II. Defendants are entitled to summary judgment dismissing plaintiff’s fraud and reckless misrepresentation claims. 
A. Jones cannot establish that Smith intended to defraud him or knowingly made any misrepresentations.
B. Jones cannot establish that . . .
Example 2:


I. Defendants Are Entitled to Summary Judgment Dismissing Plaintiff’s Claim for Breach of the Duty of Care Because the Board’s Decision to Approve the Repurchase Is Protected by the Business Judgment Rule. 
A. The Repurchase Was Approved by a Majority of Disinterested Directors.
B. The Decision to Repurchase Was Made for Rational Business Purposes.
C. The Board Was Fully Informed . . .
A second technique for reinforcing coherence: Remind the court of your themes when you introduce new contentions. Here is an example of a summary recapitulation:
To this point, plaintiff has demonstrated that both the plain language and the purpose of the statute reveal that the legislature did not intend to deny this class of persons the right to vote in these elections. Plaintiff now shows that, were the statute to be read otherwise, it would raise profound constitutional questions.
The goal of a coherent structure is in fact more ambitious than just to show that the writer’s thoughts are organized. What you seek is a sense of inevitability—one idea flowing ineluctably into the next, producing a compelling picture of justice. No writer can hope to achieve this impression of irresistibility without paying close attention to coherence.
For an example of a logical but incoherent brief upon which an editor imposed some coherence, see the end of chapter 3.
Compression
Another element of a brief’s persuasiveness is its compactness. A well-pruned argument suggests confidence; a long, rambling one suggests desperation or, at least, nervousness. A tight, spare presentation is a sign of careful, thoughtful preparation.
Each portion of a brief should be squeezed of its excess. Remove unnecessary facts, and do not repeat facts later in the argument section unless they are critical. Discuss cases only when they relate directly to your conclusions. Avoid "string cites" unless you specifically need to impress the court with the weight of authority on a particular point. Most important, do not dilute your argument with weak, thinly supported contentions. More is not necessarily better—stick to your principal points, and keep the court’s attention focused.
Your paragraphs and sentences should be equally compact and efficient, of course, but on this point we simply refer you to the earlier chapters of the book.
Collision
Finally, a brief must speak to the issues to be decided by the court. Although this is obvious, there are better and worse ways of doing so.
Although you will want to brainstorm the issues before you write so that you consider as many variations as possible, do not burden your argument with every conceivable nuance. Instead, select the better points, and arrange them from strongest "down" so that you do not squander your credibility. Ordinarily, in other words, you should lead with your "best" argument—not in terms of its legal sophistication, but in terms of the court’s comfort. Give the court the easiest grounds it can use to sustain your position: in an appellate brief, for example, the least difficult or problematic basis for reversal or affirmance. Thus, if you have both a statutory and a constitutional argument, start with the statute. And if you have one argument that relies upon a statute to reach your result and another that invalidates or circumvents the statute, begin with the one that leaves it intact.
Special reasons, however, might counsel a different order of argument. For example, the chronology of events may suggest that you raise the issue of suppression of evidence before you focus on other errors at trial. Or you might decide to argue the suppression point first because it has the more fundamental impact, ending the government’s case rather than just getting your client a new trial.
A corollary to this principle of priority is that you should ordinarily argue first the strength of your own contentions rather than the weakness of your opponent’s. For example, if your case turns on construing a statute that has been interpreted unfavorably to you in other decisions, focus first on the language and purpose of the statute to show that they support your position, and then attack the cases on which your opponent relies. (The well-known, but more extreme, adage here is: "If you don’t have the facts, argue the law; if you don’t have the law, argue the facts.") All of this advice, however, is subject to the principle of candor, discussed earlier.
A second corollary involves footnotes: A brief should confront the hard issues raised by an opponent in its text, not in footnotes. As a general proposition, avoid lengthy substantive footnotes. In addition to the annoyance they can cause, they can suggest a disingenuous approach to the issues at stake if too much substance is buried in them.
A third corollary: It is often useful to announce up front what your argument does not involve, to reduce the work the judge thinks she may face.
Finally, some general advice about the tone of your argument merits repeating. To protect your professional credibility, you should be reasonable and restrained. There is a subtle, but readily noticed, difference between arguing strongly and arguing loudly. You should therefore never disparage a lower court or your adversary, nor should you ever overstate your case. And, whenever possible, avoid relying on adjectives and adverbs to emphasize your points (for example, "clearly," "obviously," "very," etc.). Instead, make substance rule over form: Let the logic and coherence of your presentation create its compelling force without props or fillers.
Judicial Opinions
The principles and techniques discussed earlier apply as much to judicial opinions as to memoranda and briefs, of course. But the opinion serves a different purpose, is addressed to a different audience, and rests upon a different kind of authority. As a result, applying the principles and techniques may lead to different results.
For example, to apply the principle of "context before detail," a judge should usually put the issue before the facts, reversing the conventional organization of a memorandum. Unlike the memo writer, the judge is not usually setting out to show that the issue has been properly drawn from the facts, because the issue has ordinarily been defined at an earlier stage of the proceeding. Instead, the judge is trying to resolve the issue, by using facts and law that will take on meaning for the reader only because they are relevant to the issue. Thus, the structure of a simple opinion will be:
1. Introduction, including issue and, usually, the result
2. Procedural history and facts
3. Discussion of law 
(a) Proof of right argument
(b) Rebuttal of mistaken argument
4. Restatement of conclusions, if necessary, and order, judgment, etc.
While this outline provides an organizational guideline, the principles that created it, being principles, will also require the judge to abandon it occasionally. At times, for example, when the definition of the issue is closely tied to a specific set of facts, the judge may need to describe the facts first to make the issue comprehensible. Occasionally, when the judge will dispose of the case by applying a settled principle or standard of review to the facts, she may want to discuss that law before the facts, because it provides the context in which the facts take on significance. And, frequently, the judge will want to dispose of a wrong argument before stating the right one, perhaps because the right one is controversial, or because she wants to show a losing party that she paid full attention to their argument. The principles, not a formula, should control the opinion’s organization.
In what follows, we concentrate on two elements: an opinion’s introduction and its organization of facts and law. A good introduction can do wonders for a reader’s—and a writer’s—clarity of mind. But the opinion’s introduction and organization communicate well beyond mere clarity. They reflect subtle, but very important, messages about the judge’s sense of her appropriate professional character and role.
Introductions
Although there is no single recipe for an opinion’s introduction, there is a universal list of ingredients:
(1) (Trial) Nature of the case and parties involved: who wants what from whom? (Appellate) Nature of the case, results at trial, and parties involved: who wants what from whom?
(2) Specific issue: What questions must be answered before the judge can decide who gets what?
(3) Decision, and a summary of the reason for it.
(4) Controlling legal principle, statute, standard of review, etc.
The first and second ingredients should be present in most introductions, although in a multi-issue case it often does not make sense to state every issue in the introduction (see page 369). The third is usually helpful, as a way of both enlightening and persuading readers. The fourth, on the other hand, is rare, because many cases do not involve a controlling legal standard that can be stated clearly at the opinion’s start. Whatever specific ingredients the introduction contains, it should tell the reader who wants what from whom, and exactly what the fight is about—the more exactly, the better.
As you decide what the introduction should contain, you face three distinct questions:
• What should you tell readers to provide a clear overview of the case?
• What should you tell them to prepare them to understand the significance of the facts and procedural history (which, presumably, will follow the introduction)?
• What is most important to the case as it now stands—a novel issue? the background of the dispute? the procedural history?
Some sample introductions appear below. They demonstrate that, although there is no formula, there is a set of common approaches that can be used as starting places. Before each example, the heading describes the judge’s decision about the introduction’s focus.
#1 Underlying action: pending motion: emphasis on issues raised in the motion.
This action arose from defendants’ cancellation of plaintiffs’ medical insurance. Plaintiffs sued in Connecticut Superior Court, alleging breach of contract, bad faith, unfair insurance practices, unfair trade practices, and intentional infliction of emotional distress. The case was removed by defendants to this court on the grounds of diversity. Defendants now move for summary judgment, arguing that all the claims relate to an employee benefit plan covered by ERISA, and thus that these state claims are preempted by Section 514 of ERISA. Plaintiffs contend that their insurance coverage was not an ERISA plan. Even if it were such a plan, they also contend, ERISA does not preempt their claims under the Connecticut Unfair Trade Practices Act and the Connecticut Unfair Insurance Practices Act.
#2 Underlying action: history of the case: emphasis on results.
This is a 42 U.S.C. § 1983 action filed pro se by plaintiff Vernon B. Pressley, an inmate at Marquette Branch Prison, against the director of the Michigan Department of Corrections and the warden of the prison. Pressley claims that exercise restrictions have been unconstitutionally imposed on him, in violation of the eighth and fourteenth amendments, while he was in punitive segregation. The U.S. Magistrate’s report and recommendation granted defendants’ motion for summary judgment. After reviewing Pressley’s timely objections de novo as required by 28 U.S.C. § 636(b)(1), the court grants summary judgment as to the fourteenth amendment claim. It denies summary judgment as to the eighth amendment claim, however, because the defendants have failed to show the absence of a genuine issue of material fact regarding whether the lack of exercise, which Pressley claims has resulted in physical and psychological problems, constitutes cruel and unusual punishment.
#3 Underlying action: pending motion and issues: judge’s map of the analysis: results.
This case involves the validity of a release signed by Mark Butler, who was killed while performing in a water-ski show sponsored by Aqua Water Shows, Inc., a nonprofit corporation. Butler’s widow, Brenda Butler, both as personal representative of his estate and in her own capacity, sued the corporation’s officers and various participants in the show and their personal liability insurers. Both sides have moved for summary judgment. The defendants contend that Butler had released all other participants from liability for negligence in connection with the performance, and Brenda Butler contends that the release was invalid on public policy and other grounds.
The issues are: (1) whether the release signed by Butler prior to the show should be held unenforceable for reasons of public policy; and (2) if the release is valid, does it reach (a) Brenda Butler’s separate claim for her husband’s wrongful death and loss of his society and companionship and (b) the claim against the driver of the boat, which may involve reckless conduct?
We conclude that the release is not void on public policy grounds, and that it bars Brenda Butler’s action in all respects except for her claim for loss of consortium and any claim based on reckless conduct by the driver of the boat.
#4 Focusing on the issue and the result.
We are called upon to determine whether the California public school financing system, with its substantial dependence on local property taxes and resultant wide disparities in school revenue, violates the equal protection clause of the Fourteenth Amendment. We have determined that this funding scheme invidiously discriminates against the poor because it makes the quality of a child’s education a function of the wealth of his parents and neighbors. Recognizing as we must that the right to an education in our public schools is a fundamental interest which cannot be conditioned on wealth, we can discern no compelling state purpose necessitating the present method of financing. We have concluded, therefore, that such a system cannot withstand constitutional challenge and must fall before the equal protection clause.
#5 Key facts: underlying action: results on appeal: map of analysis.
Fly Right Helicopter is the manufacturer of a helicopter that crashed in Griffith Park on March 23, 1998. The crash was caused by the in-flight failure of the helicopter’s tail rotor yoke. The two survivors and the successors of the four others who died in the crash sued Fly Right and others, asserting products liability theories of strict liability, negligence, warranty, and fraud. Fly Right sought summary judgment based on federal statute of repose, which bars actions against manufacturers of general aviation aircraft if the part that allegedly caused the accident is more than 18 years old.
We conclude an exception to the statute of repose applies, precluding its application to this lawsuit. An action is excepted from the statute of repose if the claimant proves the manufacturer concealed or withheld from the Federal Aviation Administration "required information" material to the maintenance or operation of the aircraft or part that is causally related to the harm. There is evidence that Fly Right, within the period of repose, withheld information from the FAA about five military aircraft accidents Fly Right knew were caused by the failure of identical tail rotor yokes installed on those aircraft. We hold that FAA regulations required Fly Right to report those failures, and its withholding of that information falls squarely within the statutory exception to the time-limitations on civil actions that would otherwise apply. We therefore reverse the judgment of the trial court and remand the cause for further proceedings.
The next, and final, example in this set may seem counterintuitive, or at least inconsistent with the previous ones. We have been pushing the principles of focus and structure so hard that we may seem to have ruled out a well-written opinion leaping first into factual detail. But consider the following introduction:
#6: Starting with the facts.
On December 12, 1985, Charles and Eddie Greenwell shot and killed Donna Yaklich’s husband in the driveway of his home as he stepped out of his truck. She was inside the house asleep.
After her husband’s death, Yaklich received payment under his three life insurance policies, and she admitted that she paid the Greenwells $4,200 in several installments for murdering her husband. Consequently, she was brought to trial on charges of first-degree murder and conspiracy to murder, under a theory that she had arranged her husband’s death to obtain the insurance money.
The defense, however, maintained that Yaklich suffered from the "battered woman syndrome" and that her actions were therefore justifiable acts of self- defense committed under duress resulting from years of physical and psychological battering by her husband.
The central issue on appeal is whether a woman who has hired a third party to kill her abuser but who presents evidence that she suffered from the battered woman syndrome is entitled to a self-defense instruction. We hold that a self-defense instruction is not available in a contract-for-hire situation, even though the accused presents credible evidence that she is a victim of the battered woman syndrome. Accordingly, we disapprove the trial court’s ruling on the issue.
This opening is in fact consistent with our fundamentals. The judge had before her a controversial issue—the "abused spouse" defense—and she was going to reach a controversial conclusion: The defense does not apply to this particular spouse, even though she may have been abused. The circumstances of this case were therefore very important context. Thus, the author decided to start with the image on which the opinion turned: While the abused spouse was in the house asleep, her husband was killed by others she had hired. That scenario was too far afield of the usual assumptions behind the "abused spouse" defense to permit its application in this case.
Description of Issues
Among judges who usually write good introductions, one failing often persists: They describe the issue so broadly that the introduction neither sets up the specific question the opinion must answer, nor shows the reader what to look for in the facts. If the case will be resolved at least partly by the facts, the introduction’s statement of the issues should be precise enough to help readers distinguish crucial facts from background ones and see how the facts lead toward a conclusion. In the following three versions of an introduction, for example, only the last states the issues precisely enough:
1. The City of Cortez appeals from a judgment declaring a special assessment levied against Fast Freight Systems, Inc., null and void. Because it appears from the record that the real controversy in issue has not been fully tried, we reverse and remand the cause to the trial court for a determination of the merits. See sec. 752.35, Stats.
2. The City of Cortez appeals from a judgment declaring a special assessment levied against Fast Freight Systems, Inc., null and void. Because it appears from the record that the real controversy in issue has not been fully tried, we reverse and remand the cause to the trial court for a determination of the merits.
The circuit court granted the judgment because the City’s pleadings, filed in response to Fast’s appeal of the assessment, did not include material that was a statutorily required part of the assessment process. See sec. 752.35, Stats.
3. The City of Cortez appeals from a judgment declaring a special assessment levied against Fast Freight Systems, Inc., null and void.
The circuit court granted the judgment because the City’s pleadings did not contain a copy of the report on which the assessment was based. While we agree that the report was a statutorily required part of the assessment process, we find that Fast had knowledge of the information it contained, and was therefore not damaged by its omission from the pleadings. Because the real controversy at issue has not been tried, we reverse and remand the case for a determination of the merits. See sec. 752.35, Stats.
Now the facts. Judge for yourself which introduction allows you to deal with them most intelligently.
The undisputed facts reveal the following: On June 17, 2000, Cortez, pursuant to sec. 66.60, Stats., passed a preliminary resolution to install sanitary sewers and declared its intent to exercise its special assessment powers to finance the construction. This action was authorized by its broad police and statutory powers. Fast owns land which has two boundaries that abut the proposed new sewer lines. The common council resolution authorized the director of public works to prepare a report as described in sec. 66.60(2) and (3). That report was to include a schedule of the proposed assessments for each parcel affected. The report was to be filed in the city clerk’s office for public inspection.
A public meeting to consider the assessment was scheduled for August 5, 2000, at 6:30 p.m. in the council chambers. Adequate notice of the meeting was given. The notice itself expressly stated that the report of the director of public works showing the proposed plans and specifications, the estimated costs of the improvements, and the proposed assessments was on file in the director’s office and could be inspected during regular business hours. The public meeting was convened at the scheduled time in the municipal building. A representative of Fast was registered as being present. . . .
In a multi-issue opinion, the introduction poses another problem: How many of the issues should it describe? The choice will depend partly, of course, on their number and complexity. An introduction can safely contain four issues if each can be stated in a few words, but it may collapse under the weight of three complex ones. Aside from number and complexity, how the judge handles the issues will depend on the answer to these questions:
• How many of them, if any, are only of secondary importance? Are one or two dispositive?
• Is there a relationship among the issues? Are some of them similar, or does one of them have to be answered before you move on to the others?
• Does the reader need to understand all the issues, or only some of them, to grasp the significance of the facts that follow the introduction?
Depending upon the answers to these questions, the judge can choose one of the following ways of stating the issues in the introduction:
(1) List all the issues.
(2) State the main or dispositive issue; save the rest.
(3) Summarize the kind (or kinds) of issues involved.
(4) List all the issues, but organize the list.
(5) Rather than state or summarize any of the issues, give readers the information they need to grasp what the case is about and to understand the relevance of the facts to be recited. Then state each issue as it is developed.
Examples of choices (2) through (5) appear below.
Example for (2)
This is an appeal from a conviction in a "battered child" murder case. Husband and wife were tried jointly before a jury, which convicted the wife (appellant) of murder and sentenced her to fifty years. Her husband was found guilty of criminally negligent homicide. Only the wife appeals.
Appellant challenges the sufficiency of the evidence to support the conviction, and raises several other points of error that we will turn to later.
Example for (3)
Ernest Murphy, the appellant, was indicted for delivering a usable quantity of marijuana of more than one-fourth ounce. The jury convicted him and sentenced him to four years in the West Carolina Department of Corrections. On appeal, he contends the trial court erred in several of its rulings on his objections, motions, and requests. We affirm.
Example for (4)
Helen Moore filed a motion for an increase in alimony against her ex-husband, James Moore. Moore filed a counterclaim to terminate or substantially reduce alimony. The court increased the alimony and denied Moore’s requested relief. Moore appeals. We reverse.
This case presents several interrelated issues. We must first answer three questions about the trial court’s right to consider Moore’s counterclaim:
(a) May the court disregard a stipulated . . . ?
(b) Was the provision for alimony . . . ?
(c) Was a former decision . . . ?
Because we decide these issues in Moore’s favor, we must then inquire
(d) whether support from a paramour, living with Mrs. Moore as a husband, may be considered on the issue of changed financial circumstances in deciding Moore’s right to reduction or termination of alimony. If so, two further questions arise.
(e) Should alimony have been prospectively reduced . . . ?
(f) Is Moore entitled . . . ?
Example for (5)
This appeal is from a judgment sustaining an award of the Workers’ Compensation Board, which granted the claimant total disability benefits from an alleged injury. We affirm.
The crucial issues arise from two questions of fact: Did claimant Lewis’ injury on the job cause his disability, and is that disability total?
In weighing the evidence bearing on these questions and the more specific issues described later, we abide by the well-settled principle that Workers’ Compensation legislation should be liberally construed in favor of the employee [citation]. Given that standard, we find sufficient evidence to support the board’s conclusions, despite the presence of conflicting evidence.
Lewis reported to work on March 25, 1977, at 8 a.m. on the job site of Builders, Inc., and began working with a crew employed by John S. Foreman. Two hours later, Lewis developed a kink in his back. At about 2 p.m. he told some employees of Foreman that he was going to a doctor and left the job site. On April 5, 1977, Dr. Smith removed a disc on the right side of claimant’s back.
After surgery, he apparently felt well enough to attend the "Firemen’s Ball" at the Moose Club on May 14, 1977. On May 22, 1977, after police were called when Lewis became intoxicated at the home of his ex-wife, he hit a deputy sheriff with his motorcycle helmet and proceeded to run his motorcycle into the side of the police car. To restrain Lewis, the deputy sat on him for thirty minutes, during which time Lewis periodically complained about his back. Before these events, Lewis had also been cut with a knife in the stomach in 1968, shot in the chest in 1971, and had his ear cut off in a 1975 automobile wreck.
The Workers’ Compensation Board considered the testimony of four medical witnesses and one lay therapist in determining that the claimant was 100% occupationally disabled as a result of an on-the-job injury. On appeal, Builders, Inc. argues:
(1) It was not proven that it employed Lewis at the time of the accident;
(2) Lewis failed to notify his employer of the accident;
(3) Lewis had a preexisting, active, functional disability to which part of the award must be apportioned;
(4) Lewis failed to prove causation. The Special Fund, to which the Board apportioned 50% of the award, concurs in Builder’s fourth argument, and also asserts:
(5) Lewis has not suffered 100% occupational disability. We will discuss these arguments in turn.
Organizing Facts and Law
In a multi-issue opinion, a judge often faces a choice about how to handle the facts as well as the statement of issues. The usual method is to describe all the facts after stating the issues. If there are several issues, however, that method often fails because some of the facts are relevant only to individual issues. If all are crammed in near the opinion’s start, the section of facts will not only be unnecessarily long, but many facts will have to be repeated later. In this situation, the facts should be broken up, with only those that set the context for the whole case described at the beginning.
For judges, all choices about organization are heavily freighted. Unlike an essayist’s choices, every choice by a judge is more than personal. It implicitly defines the writer’s understanding of the judicial function. But it is also always personal as well. Different judges will come to different conclusions about the nature of judicial decision-making and about the appropriate judicial persona, and these conclusions should be reflected in how they organize their opinions. The same judge may make different choices depending on the case, of course, because the style of reasoning that suits one case may not suit another.
The organizational choices that judges most often make unreflectively are the three described below. In each pair of alternatives, one is a species of "default" organization, a problem discussed in chapter 4. The default is difficult to spot because it often seems plausible (at least to lawyers and other judges), and because it leads a reader down a discernible path rather than into a trackless swamp. Moreover, it is sometimes the right organizational choice. If it is chosen unconsciously, however, it often turns out to be the wrong alternative. When it is, the opinion will be unnecessarily long and convoluted and, worse, its underlying logic may be obscured.
Results: Discovering versus reporting. In each of the sample introductions above, the judge implicitly assumed that her job is not to demonstrate professional angst in the form of a search through the law for an answer. Instead, she apparently believes that the opinion is a place to report a result and then explain it. That explanation should of course be thorough, but its length and breadth will not be dictated by the judge’s actual steps and missteps. It will instead be a function of 20/20 hindsight, which reveals the steps necessary to the conclusion. The opinion in this latter form is usually much less chatty in tone, and perhaps even a bit austere. For an example of each alternative, see the boxed pages that follow. The first example appeared earlier in the book, but not for the sake of this contrast.

Example #1 Discovering the result


I. Whether the Graduation Is a Public Forum
The Supreme Court has adopted a framework of forum analysis to assess whether a government entity must permit speech or expressive activity on its property. In Perry Forum Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37 (1983), the Court set forth three types of forums that a government may establish.
First are "quintessential public forums" such as streets and parks in which the state can only enforce time, place, and manner restrictions, or content-based restrictions that are necessary to serve a compelling state purpose. Id. at 45. Second are "designated public forums," which the state creates by deliberately opening them to the public. As long as a government entity maintains such a forum, it is subject to the same restrictions as a quintessential public forum. Id. at 45–46. Thus, in either type of public forum, a content-based restriction is only permissible if it can survive strict scrutiny.
The third and final category is the "non-public forum." Here, the state may enforce not only time, place, and manner restrictions, but also any other reasonable restriction that is not based on an attempt to suppress a particular viewpoint. Id. at 46. Thus, these restrictions may exclude certain categories of speech by subject matter and type of speaker, provided that the rules are reasonable and the viewpoint neutral. Cornelius v. NAACP Legal Defense & Educ. Fund., Inc., 473 U.S. 788, 806 (1985).
There is no question that the Downingtown Senior High School graduation ceremony is not a quintessential public forum. Rather, the present dispute centers on whether the commencement is a designated public forum or a non-public forum. The determination of whether the government has designated a public forum is based upon two factors: governmental intent and the extent of use granted. Gregoire v. Centennial School Dist., 907 F.2d 1366, 1371 (3d Cir.), cert. denied, Ill. S. Ct. 253 (1990). We must also bear in mind that "[t]he government does not create a public forum by inaction or by permitting limited discourse, but only by intentionally opening a nontraditional forum for public discourse." Cornelius, 473 U. S. at 802.
To assess government officials’ intent under the first factor, we focus on their policies and practices, the nature of the property, and the compatibility of the property with expressive activity. Cornelius, 473 U.S. at 802. When examining the extent of use granted, we must be mindful that a designated public forum "may be so designated for only limited uses or for a limited class of speakers. Student Coalition for Peace v. Lower Merion School Dist. Bd. of School Directors, 776 F.2d 431, 436 (3d Cir. 1985). Restrictions of this type do not mean that the forum is non-public, but show that the government has created a "limited public forum," a type of designated public forum whose scope is circumscribed either by subject matter or category of speaker.
We are guided in this inquiry by several prior cases that have considered whether a given facility owned and operated by a public school constitutes a designated public forum. Most significantly, in Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260 (1988), the Supreme Court held that a public high school’s student newspaper was not a designated public forum. The student plaintiffs in Hazelwood alleged that the decision of school officials to censor and delete certain articles concerning the subjects of pregnancy and divorce violated their First Amendment free speech rights. . . .
En route to its holding in Hazelwood that the newspaper was a non-public forum, the Supreme Court distinguished its prior decision in Tinker v. Des Moines Indep. Community School Dist., 393 U.S. 503 (1969), which had permitted a broad scope for student free speech. Tinker held that . . .
[FIVE PAGES OMITTED]
As a result, the present record is insufficient to make any final decision on the public forum issue. In fact, counsel for the Brody group conceded this point at oral argument. (Tr. at 33). Consequently, this case must be remanded for development of the relevant facts and a decision by the district court as to whether the Downingtown Senior High School graduation ceremony constitutes a designated public forum.
Example #2 Reporting and explaining the result


III. Analysis
A. Michigan and Federal Law Endorse Arbitration
1. Michigan Common Law and Statutory Law Strongly Favor Arbitration
Our Legislature has expressed a strong public policy favoring private voluntary arbitration, and our courts have historically enforced agreements to arbitrate disputes. As early as the nineteenth century, our Supreme Court held: "A parol submission to arbitration is good at common law, and is not forbidden by any statute. . . . If [the parties submitted their agreement to a common arbiter], it would be a valid award." Cady v. Walker, 62 Mich. 157, 159; 28 N.W. 805 (1886). See also Hoste v. Dalton, 137 Mich. 522, 526; 100 N.W. 750 (1940) (rejecting various arguments against enforcement of arbitration) and Detroit v. A. W. Kutsche & Co., 309 Mich. 700, 703; 16 N.W.2d 128 (1944) ("The general policy of this State is favorable to arbitration. . . . If parties desire arbitration, courts should encourage them.")
Judicial approval of arbitration has broadened and strengthened in recent decades. This Court stated in E E Tripp Excavation Contractor, Inc. v. Jackson Co., 60 Mich. App. 221, 246–247; 230 N.W.2d 556 (1975):
The heavily case-loaded courts are no longer jealous of their jurisdiction. Where the parties, by a fair agreement, have adopted a speedy and inexpensive means by which to have their disagreements adjusted, we see no public policy reasons for the courts to stand in their way. On the contrary we have a clear expression of public policy in the legislative enactments which provide for statutory arbitration. [Emphasis supplied.]
Judicial approbation of arbitration has grown and now applies to many fields. For example, in the important area of medical malpractice, our Court, in Cox v. D’Addario, 225 Mich. App. 113, 129–130; 570 N.W.2d 284 (1997), upheld an arbitration agreement as valid under Michigan’s medical malpractice act because "the public policy of this state favors the enforcement of valid arbitration agreements." Further, in Moss v. Dep’t of Mental Health, 159 Mich. App. 257, 264; 406 N.W.2d 203 (1987), involving statutory and contract rights of mental health provider employees, our Court held that arbitration was not an "unconstitutional intrusion upon the powers of the judiciary," but rather is a "well-established mechanism for dispute resolution which is highly favored by the courts." In F.J. Siller & Co., v. City of Hart, 400 Mich. 578, 581–582; 255 N.W.2d 347 (1977), our Supreme Court declined to interpret an agreement to arbitrate a construction contract dispute as meaning that arbitration was merely a "condition precedent" to litigation. In so holding, the Court made the broad statement that "the parties’ intent regarding the finality of arbitration should be ascertained by the usual rules of interpretation and given effect." Id. at 581. In Chippewa Valley Schools v. Hill, 62 Mich. App. 116, 120; 233 N.W.2d 208 (1975), involving a public employer’s right to pregnancy leave, the Court declared: "Doubts should be resolved in favor of arbitration. The burden is on the party seeking to show nonarbitrability." Indeed, this Court has upheld arbitration even in the highly sensitive area of child custody disputes. In Dick v. Dick, 210 Mich. App. 576, 588, 534 N.W.2d 185 (1995), the Court found "no clear prohibition in case law, court rule, or statute against the use of binding arbitration in the resolution of custody disputes" and held that "binding arbitration is an acceptable and appropriate method of dispute resolution in cases where the parties agree to it."
Following federal precedent (discussed in detail infra.), Michigan law has upheld predispute agreements to arbitrate statutory claims, Scanlon v. P&J Enterprises, Inc., 182 Mich. App. 347; 451 N.W.2d 616 (1990), provided of course, that the "agreement to arbitrate does not diminish the impact of the law," Mic East Transcontinental, Inc. v. Onion Crock, Inc., 114 Mich. App. 57, 59; 318 N.W.2d 604 (1982).
Further, and most importantly for our analysis, the appellate courts of this state have upheld arbitration agreements in the employment context. Moss, supra; Chippewa Valley Schools, supra. Our Supreme Court recently held that employers who establish individual just-cause employment contracts with their employees can require arbitration of employment claims arising out of the employment contract. Renny, supra. Since Renny, this Court has routinely held that just-cause employers can require employees to challenge breaches of just-cause employment through arbitration or other grievance procedures. Carlson v. Hutzel Corp. of Michigan, 183 Mich. App. 508, 513; 455 N.W.2d 335 (1990); Dahlman v. Oakland Univ., 172 Mich. App. 502; 432 N.W.2d 304 (1988). Clearly then, Michigan jurisprudence favors arbitration, and the employment context is no exception. To be sure, the courts of this state, as well as other courts, have cautioned that certain safeguards are necessary, particularly in connection with arbitration of statutory (as opposed to private) claims, but we will address this aspect in due course.
Before analyzing our Legislature’s strong endorsement of arbitration, we will answer plaintiff’s contention that Heurtebise v. Reliable Business Computers, Inc., 452 Mich. 405; 550 N.W.2d 243 (1996), stands as a repudiation of our state’s public policy favoring arbitration. A unanimous Supreme Court held in Heurtebise that the employee handbook, which purportedly established compulsory arbitration, was not, in fact, a binding contract for reasons unrelated to arbitration. Id. at 414, 438. Therefore, the remaining question—whether the handbook would have violated public policy if, in fact, it had been a binding contract—was moot. Nonetheless, a minority of the Court expressed the opinion that the CRA voided the arbitration agreement (contained in the handbook) as a matter of public policy. Id. at 436. However, statements in a minority opinion are obviously insufficient to undermine our state’s historical public policy favoring arbitration. Furthermore, the Heurtebise minority apparently did not consider, as we do here, whether adhesion agreements would be acceptable if written to preserve all substantive rights and remedies under the civil rights statutes and to comport with the "fair procedure" requirement of Renny, supra. We therefore find nothing in Michigan’s case law that dissuades us from approving arbitration agreements in the employment discrimination context. On the contrary, the consistent and strong common-law endorsement of arbitration reinforces our conclusion that these agreements are valid and consistent with Michigan public policy.
Michigan statutory law further reinforces this conclusion. Unquestionably, public policy pronouncements of the Michigan Legislature, enacted as statutes, are binding on this Court. Int’l Recovery Systems, Inc. v. Gabler, 208 Mich. App. 49, 53; 527 N.W.2d 20 (1994), citing Lieberthal v. Glens Falls Indemnity Co., 316 Mich. 37, 40; 24 N.W.2d 547 (1946). Our Legislature significantly advanced the public policy favoring arbitration in 1961 when it enacted the Michigan arbitration act (MAA), MCL 600.5001 et seq.; MSA 27A.5001 et. seq. This statute, patterned on the Uniform Arbitration Act, is a strong and unequivocal endorsement of binding arbitration agreements:
(1) All persons, except infants and persons of unsound mind, may, by an instrument in writing, submit to the decision of 1 or more arbitrators, any controversy existing between them, which might be the subject of a civil action, except as herein otherwise provided, and may, in such submission, agree that a judgment of any circuit court shall be rendered upon the award made pursuant to such submission.
(2) A provision in a written contract to settle by arbitration under this chapter, a controversy thereafter arising between the parties to the contract, with relation thereto, and in which it is agreed that a judgment of any circuit court may be rendered upon the award made pursuant to such agreement, shall be valid, enforceable and irrevocable save upon such grounds as exist at law or in equity for the rescission or revocation of any contract. Such an agreement shall stand as a submission to arbitration of any controversy arising under said contract not expressly exempt from arbitration by the terms of the contract. Any arbitration had in pursuance of such agreement shall proceed and the award reached thereby shall be enforced under this chapter.
(3) The provisions of this chapter shall not apply to collective contracts between employers and employees or associations of employees in respect to terms or conditions of employment. [MCL 600.5001; MSA 27A.5001 (emphasis supplied).]
"The MAA evidences Michigan’s strong public policy favoring arbitration." Grazia v. Sanchez, 199 Mich. App. 582, 584; 502 N.W.2d 751 (1993), citing Marciniak v. Amid, 162 Mich. App. 71, 76; 412 N.W.2d 248 (1987). For example, Judge, now Justice, Taylor correctly observed in his dissent in Rushton:
This act allows predispute contracts to arbitrate and only excepts collective bargaining and certain real estate disputes from its purview. . . . Because the act allows predispute agreements to arbitrate civil rights claims, it establishes Michigan’s public policy concerning this issue. Obviously, if the Legislature wanted to preclude predispute agreements to arbitrate civil rights claims, it would have excluded such claims by name, just as it excluded collective bargaining agreements and certain real estate claims. The express exclusion of some claims implies inclusion of those not mentioned. . . . Therefore, for this reason also, there is no justification for this Court to substitute its judgment for that of the contracting parties in declaring the parties’ predispute agreement to arbitrate invalid. [Rushton, 225 Mich. App. at 174–175.]
As the foregoing review of Michigan law makes clear, our Legislature and our courts have strongly endorsed arbitration as an inexpensive and expeditious alternative to litigation. Accordingly, the question that naturally calls for close examination is whether, under Michigan law, this overwhelming authority favoring arbitration should apply with equal force to statutory employment discrimination claims. In analyzing this question, we will review the historical development of statutory claims first under federal law and then under Michigan law.


Foundation: Regurgitating versus sifting. After the introduction, a judge faces a similar choice: how many facts and how much law to include? If the judge pays little attention to this choice, the opinion is usually encumbered with loads of detail—every fact presented seems to find its way into the description of the dispute’s background, and every element of law that arose during argument or research is faithfully recited. Although the urge behind overinclusion is the virtuous one of thoroughness, a truly effective presentation is also focused. That focus requires a writer to sift the material rather than simply reproduce all of it and then try to make sense of it all.
Reasoning: Reacting versus dominating. A quick, and therefore seductively attractive, way to organize any opinion is to let the parties supply its organization. The judge can simply react to their arguments, rather than deciding independently whether that structure makes the best sense. Reasoning by reacting can be effective, if the parties’ organization is logical and straightforward, but more often it is a sign of judicial despair or fatigue. Although some judges seem to believe that this form of organization is the only way to demonstrate respect for the litigants’ arguments, respect of this sort does not require the judge to abdicate control of the structure. For a judge to demonstrate the kind of control that creates respect for the court, the decision should emphasize the court’s thought process rather than the litigants’. The judge can indeed ultimately respond to each point raised by each party, if necessary, but she should clearly control the order in which she responds. For an example of the difference between these two organizational strategies, see the box on the following pages.
Each of these organizational nonstrategies can have unfortunate implications for a judge’s professional persona. An unreflective structure suggests the judge is a victim of the litigation process, suffering along with everyone else as she struggles to resolve the dispute. Although this egalitarian picture may often be accurate, and indeed to some judges attractive, the judge’s more appropriate role is to dominate the opinion just the way any good trial judge dominates her courtroom. The kind of coherence for which this section argues will help to generate the kind of respect the law deserves.

Original:


II. Compensatory Damages
National argues that Wilson was not entitled to an award of compensatory damages because it suffered no actual loss. National takes the position that in a breach of contract action there are essentially two methods of establishing damages: (1) lost profits and (2) benefit of the bargain.
As to lost profits, National correctly asserts the record contains no evidence Wilson lost any revenue because of National’s breach of contract. As to benefit of the bargain, National maintains the proper computation is the amount by which the market value of the 12´ × 36´ sign for the unexpired term was exceeded by the amount Wilson was obligated to pay under the contract for the 12´ × 36´ sign. National contends that by stipulation of the parties the monthly fair market value of the sign was $375.00, which was precisely the monthly amount that Wilson was required to pay under the contract and hence, under the "benefit of the bargain" standard, Wilson is not entitled to recover damages.
National’s argument is fatally flawed. The record reveals the parties stipulated:
The monthly rental value of the 12´ × 36´ advertising billboard was $375.00 on April 30, 1985. The monthly rental value of the 14´ × 48´ monopole billboard was $1,590.00 in late 1986. [Emphasis added.]
The parties’ stipulation focused on the monthly rental value of the billboard at the time the contract was executed. There was no stipulation concerning the monthly rental value of the 12´ × 36´ sign in November 1986, which was at or near the time of the contract’s breach. There was, however, evidence in the record from which the trial court could have determined its value.
We first observe that Wilson not only contracted for the use of a 12´ × 36´ billboard advertising space, but he also contracted for that space at a specific location, namely: the east side of 45th and North Keystone, facing north. The location of the billboard itself has intrinsic value independent of the actual size of the billboard. Hence, while it is true that a newer and larger sign was placed on the west side of 45th and North Keystone, facing north, we cannot conclude that the value of the advertising space on the smaller sign was substantially different from the value of the advertising space on the larger sign.
The trial court found, and there is no dispute, that National rented advertising space on the newer sign for $1,590.00 per month. The record further reveals other billboards in the immediate vicinity of approximately the same size as the old billboard were renting at a price of $1,750.00 per month. The evidence was sufficient for the trial court to conclude that the value of the advertising space at the location of the billboard was $1,590.00 per month at the time National breached its contract with Wilson.
A damage award does not require any specific degree of certainty, so long as the amount awarded is supported by the evidence and is not based upon speculation or conjecture. Whiteco Properties, Inc. v. Thielbar (1984), Ind. App., 467 N.E.2d 433. A party who suffers from a breach of contract is entitled to recover the benefit of his bargain. Indiana Tri-City Plaza Bowl v. Glueck’s Estate (1981), Ind. App. 422 N.E.2d 670. We hold that when a party breached a contract to provide advertising space, the nonbreaching party’s benefit of bargain is measured by the difference between the fair market value of the advertising space at the time the contract was entered into and the fair market value at the time of the breach.
In the case before us, the trial court awarded compensatory damages to Wilson in the amount of $21,870.00. The award was calculated by measuring the difference between the fair market value of the advertising space at the time the contract was entered into and the fair market value at the time of the breach. This amount is supported by the evidence and is not based upon speculation or conjecture. The trial court did not err in its computation of damages.
Revision:


II. Compensatory Damages
National argues that Wilson was not entitled to an award of compensatory damages because it suffered no actual loss. We disagree. The trial court correctly applied a "benefit of the bargain" analysis to compute damages, and had sufficient evidence in front of it to award $21,870.
In a breach of contract action, there are two methods of establishing damages: (1) lost profits and (2) benefit of the bargain. As to lost profits, National correctly asserts that the record contains no evidence that Wilson lost any revenue because of National’s breach of contract. As to benefit of the bargain, we agree with the district court that, when a party breaches a contract to provide advertising space, the benefit of bargain is measured by the difference between the fair market value of the space at the time the contract was entered into and at the time of the breach. This measurement need not be exact: a damage award does not require any specific degree of certainty, so long as the amount awarded is supported by the evidence and is not based upon speculation or conjecture. [Citation]
At the time the contract was entered into, according to the parties’ stipulation, the monthly rental value of the advertising billboard was $375. While they did not stipulate as to its value at the time of the contract’s breach, there was evidence in the record from which the trial court could have determined its value then. The parties did stipulate that, in late 1986, the monthly rental value of the new billboard across the street was $1,590. Although the new sign is larger than the old one, its value is not necessarily substantially different. The record reveals that other billboards in the immediate vicinity of approximately the same size as the old billboard were renting at a price of $1,750 per month. The evidence was sufficient for the trial court to conclude . . .
National’s "benefit of the bargain" computation is flawed because . . .


____________________
1 The form and most of the content of this section are based on excellent presentations on appellate brief writing by Judge Michael Farrell of the District of Columbia Court of Appeals. We have been fortunate to have shared the podium with him at programs on legal writing, and to have received his permission to use his thoughts here.
2 "Appellants" shall refer to all parties purporting to appeal here. "Debtors" shall refer to KHC and Kiii. The "Davises" or the "Davis family" shall refer to K.W. Davis, Jr., T.C. Davis, Alana Lawler, Alana Lawler Trust "A", A.T. Davis, A.T. Davis Trust "A", Kay Davis, Kay Davis Trust "A", Tricia, Kae Lawler, Alana Lawler Children’s Trust, Allen Kenneth Davis, Janiece Breanne Davis, A.T. Davis Children’s Trust, Kay Davis Children’s Trust, T.C. Davis, II, T.C. Davis, II Trust, T.C. Davis, II Trust "A", T.C. Davis, II Trust "A" Dated January 15, 1982, Brian Keith Davis, Brian Keith Davis Trust, Brian Keith Davis Trust "A", Brian Keith Davis Trust Dated January 15, 1982, Chesley Davis, Chesley Davis Trust, Trey Davis, Trey Davis Trust, and Ken W. Davis Foundation.
3 A note about capitalization: Text is easiest to read when it follows the usual convention: capitalize only the first letter (and proper nouns). But some court rules, and many word-processing programs, force you to capitalize all of a major heading and, in sub-headings, the first letter of all words except articles and prepositions. If you are not required to over-capitalize a heading, don’t. To distinguish among different levels of headings, you can instead use bold, italics, larger type, etc. In the two examples, the first uses normal capitalization, the second the conventional capitalization for headings. Judge for yourself which is easier to read.



PART VI:

Bringing It All Together



Chapter 15

Editing Examples: Applying the Principles and Techniques


This chapter draws together the principles and techniques the book has discussed to show how, in practice, they can be used to edit legal writing. To this end, we will perform and explain detailed edits of seven examples. None was written by a particularly "bad" writer or "bad" lawyer. Nevertheless, each fails to communicate well, and fails for specific reasons that the commentary will identify.
Where our changes reflect judgment calls—as many of them do—you may disagree with them. In fact, we would like you to, because this chapter will be most successful if you substitute some of your own editing for ours. Its goal is not to convince you that our edits are the best possible ones, but to demonstrate as concretely as possible what it means to think like a writer.
As the preceding chapter on editing shows, it first means seeing like a writer. Those of you old enough to have grown up watching Westerns may recall a stock scene: As the cavalry patrol chases the bad guys, the grizzled scout peers down at a patch of dust and says, "Three horses and a mule passed here two days ago, and the mule was carrying a big man with a bad leg." The scout had no better eyesight than the cavalrymen, but his profession had trained him to see what others missed. As a lawyer, you are trained to see legal problems—to "spot issues"—that are invisible to others, and then to use your understanding of the law to propose good, not just adequate, solutions. Similarly, as a writer and editor, you must learn to spot the places where you face an organizational or stylistic choice, and you must understand the principles that guide you to making a good choice among several acceptable alternatives.
Now, we return to the chase of the bad guys. In case you would like to try your hand at an edit before looking at our suggestions, the next pages provide all of the examples in their original form.
The first two examples are warm-up exercises. To make the editing game more useful, assume the following: You encounter them in draft documents given to you by another lawyer whom you supervise. Your task is not to rewrite the document, but to teach the author how to produce writing that requires less editing. It is not enough, therefore, just to rewrite the passages. You need to diagnose their problems, explain the diagnosis clearly, and then explain how to fix the problems so that the author herself can do the work.
Example 1


Pursuant to the second example, the factors which appear to be determinative of whether the property constitutes limited use property are whether the lessor has the right to operate the plant and sell that right to a person who is not a member of the lessee group and whether this person can dispose of electricity produced by the facility on a commercially feasible basis.
Example 2


The substance of a claim by the United States in an action against anyone for damages must be characterized for purposes of the statute of limitations as sounding in tort, express contract, or implied contract. 28 U.S.C. § 2415. The time periods for the different actions are: for a contract action, the government must file a complaint within six years after the right of action accrues; for a tort action, the government must file a complaint within three years after the right of action accrues. Id.
Example 3


From a newsletter to clients about recent developments in Delaware case law concerning takeover defenses:
In the recent Unocal/Mesa takeover contest, Unocal foreclosed hostile bidders from calling special meetings by allowing only its own directors to call special meetings, prohibited action by shareholders by written consent and classified its board of directors. The board of directors then adopted an amendment to Unocal’s by-laws which required notice at least 30 days prior to annual meetings of any shareholder nominations to the board and of any business shareholders proposed to bring before annual meetings. In a letter to shareholders 22 days before the meeting scheduled for April 29, 1985, Unocal announced its interpretation of the by-laws to the effect that if an annual meeting is adjourned it would determine whether a shareholder had satisfied the 30-day notice requirement by reference to the originally scheduled meeting date. The Delaware Court of Chancery rejected Mesa’s challenge to the by-law amendments, but did conclude that "Unocal’s failure to announce its interpretation of the by-laws until after the 30-day notice period had run was inequitable" and restrained Unocal from proceeding with that interpretation.
Example 4


From a research memorandum by a law-firm associate:
You have asked me to discuss the extent to which a settlor of a personal trust created under Delaware law may retain certain powers in various combinations without causing the assets of the trust to be subject to the rights of the settlor’s creditors. While various combinations of retained powers have been considered, it does not appear that the various combinations produce results different from any single power. There is very little Delaware law which deals with this subject, and where there is no Delaware authority, I have turned to cases from other jurisdictions and to authorities such as the Restatement, Scott and Bogert that are generally accepted in Delaware.
To begin with, it should be pointed out that spendthrift trusts in Delaware are the subject of statute. That statute, 12 Del. C. § 3536, provides as follows:
(a) The creditors of a beneficiary of a trust shall have only such rights against such beneficiary’s interest in the trust. . . .
Example 5


From another research memo:
MEMORANDUM

CLIENT FILE NO.:


Per your request I have researched the issue of whether a prevailing party entitled to attorney fees under 35 U.S.C.A. § 285 is entitled to recovery for issues not exclusively patent related.
Section 285 of 35 U.S.C.A. provides that "the court in exceptional cases may award attorney fees to the prevailing party." Courts have repeatedly held that 35 U.S.C.A. § 285 only applies to an award of attorney fees for patent related issues. Machinery Corp. of America Gullfiber AB, 774 F.2d 467 (Fed. Cir. 1985) (when an action embraces both patent and non-patent claims, no attorney fees under statute authorizing fees in exceptional patent cases can be awarded for time incurred in litigation of non-patent issues). Hughes v. Novi American, Inc., 724 F.2d 124 (Fed. Cir. 1984) (an award of attorney fees must be set aside if the award is made for work on issues not covered by the statutory provision). H. M. Stickle v. Heublin, Inc., 716 F.2d 1550 (Fed. Cir. 1983) (award of attorney fees in patent infringement case was excessive in that it covered non-patent issues). DuBuit v. Harwell Enterprises Inc., 540 F.2d 690 (4th Cir. 1976) (where an action embraces both patent and non-patent claims no award of attorney fees can be allowed for fees incurred in litigating non-patent issues).
Confusion on the issue arises in cases where patent and non-patent issues are intertwined such that evidence presented is an integral part of both issues. In Monolith Portland Midwest Co. v. Kaiser Aluminum & Chemical Corp., 407 F.2d 288 (C.A. Cal. 1969), the court held that § 285 does not require that all "mixed" services be assigned to the patent side in making an award of attorney fees. Only a fair portion of "mixed" services should be assigned to the patent side of a case in which the bulk of the evidence prepared and presented at trial was material to both patent and non-patent issues. Id. Monolith suggests that if the issues are so intertwined then the recovery of attorney fees should be apportioned between the patent and non-patent issues. However, there have been no cases reported that explicitly state or provide guidelines on how to segregate and apportion attorney fees on "mixed" issues.
In Stickle v. Heublin, 716 F.2d at 1564, the court recognized that in an action that combines both patent and non-patent claims, the non-patent issues may in some instances be so intertwined with the patent issues that the evidence would, in large part, be essential to both types of issues. In Stickle the court found that the breach of warranty counterclaim asserted by the defendant was a wholly separate and separable claim from the patent issues since the warranty claim was not by its nature a "mixed" claim (i.e., one asserted as a shield as well as a sword). Nevertheless, the Stickle case suggests that attorney fees on non-patent issues can be awarded to the prevailing party where the non-patent issues are so intertwined with the patent issues that the evidence is material to both types of issues.
In Beckman Instruments, Inc. v. LKB Produkter AB, 892 F.2d 1547 (Fed. Cir. 1989), the Federal Circuit recognized the precedent set in Stickle. In Beckman the appellant contended that it was improper for the district court to consider a non-patent claim (an antitrust claim) in a recovery for attorney fees under 35 U.S.C.A. § 285. The court held that "in an action having both patent and non-patent claims, recovery may be had under § 285 for the non-patent claims if the issues involved therewith are intertwined with the patent issues." Id. at 1552.
Although 35 U.S.C.A. § 285 does not provide for or require that attorney fees be recoverable for "mixed" services, case authority suggests that attorney fees are recoverable for "mixed" services where non-patent and patent issues are so intertwined that the evidence is material to both. However, neither statutory authority nor case authority suggests how attorney fees should be apportioned when the court chooses to segregate the patent and non-patent issues.
Example 6


This section of an asset purchase agreement is the only example of a contract in the book. We will use if for just one purpose: to demonstrate how, even in a complex commercial agreement, it helps to make the structure explicit.
2.06(a)Inventories. At the nearest practicable time prior to the Closing, the Company shall arrange for the Buyer’s independent auditors, ____________________, to inspect and appraise all inventories of products and materials owned, or estimated to be owned, by the Company on the Closing Date (the "Inventories"). The basis of valuation for such appraisal shall be as follows: (i) raw materials shall be valued at their replacement cost as of the Closing Date; (ii) work-in-process shall be valued at the selling price as of the Closing Date, less the sum of (A) cost to complete, (B) cost of disposal, and (C) a reasonable profit allowance for the completing and selling effort; (iii) finished goods shall be valued at the estimated selling price as of the Closing Date, less (A) cost of disposal and (B) a reasonable profit allowance for the selling effort. The aggregate appraised value thus determined shall be submitted for approval to the Buyer, and shall be the tentative purchase price of the Inventories. The Buyer’s approval of such tentative purchase price of Inventories shall be a condition precedent to the obligation of the Buyer to close. At the Closing, Buyer shall pay to the Company an amount equal to eighty percent (80%) of such tentative purchase price. Within forty-five (45) days subsequent to the Closing, the Buyer’s independent auditors shall establish a final purchase price for the Inventories in the same manner and with the same standards of valuation as was used for fixing the tentative purchase price of the Inventories. The final purchase price of the Inventories thus established shall be binding on the Buyer and the Company. From such final purchase price, the tentative purchase price of the Inventories paid to the Company at the Closing shall be deducted, and the balance then paid to the Company (or the credit refunded to the Buyer) within ten (10) business days after determination of such final purchase price. In connection with the transfer of the Inventories, the Company shall cease, at the close of the day prior to the Closing, all packaging and shipping, and cease, as at the close of said day, preparing, mixing or otherwise dealing with the Company’s raw materials transferred hereby until the Buyer shall have inspected the inventory of raw materials.
Example 7


This example is from a memorandum written by a law firm to its clients, who were undertaking a complex and expensive real-estate transaction. The memo is too torturous for us to ask you to read it carefully. Instead, focus on its organization and its approach to its readers. If you were the clients, business executives with a lot riding on the success of this deal, would you be happy readers?
Success Worldwide: Project X
Facts
Excel Enterprises ("Excel") is the owner of an approximately 38-acre parcel of land located in Tuscaloosa, Alabama (the "Site"). Excel has entered into a build-lease transaction with Success Corporation of America ("Owner"), a wholly owned subsidiary of Success Worldwide, Inc. ("Worldwide"), relating to the development of a 500,000 square foot office building (the "Building") and various related improvements (such improvements and the Building are hereafter referred to collectively as the "Improvements") on the Site (the "Project"). To effect the development of the Project, the Site will be ground leased to Owner for a term of 30 years. Owner will then undertake construction of the Improvements to be leased to Excel. Construction financing (the "Project Loan") will be provided by Worldwide ("Lender") to fund 100% of the costs of developing the Project. The lease to Excel will grant Excel an option to purchase Owner’s leasehold interest at the end of the initial five-year term of such lease and at any time upon six months’ notice during any of three successive five-year renewal terms. In the event that Excel shall not elect to renew the lease for any of the first, second or third renewal terms and does not at such time elect to purchase the Project, Excel would then be obligated to sell the Project and would be liable to Owner for the amount of any deficiency between (a) the sales proceeds realized and (b) the total adjusted Project Costs (i.e., total Project Costs as amortized by rent payments) as of the beginning of the initial term, up to a maximum liability in an amount equal to 74% of such total adjusted Project Costs.
Section 13B of the Building Lease provides that Excel shall be obligated to pay Owner, at Owner’s option, liquidated damages if any one or more Events of Default (defined in Section 13A) occurs, or if the Building Lease terminates. Owner and Excel acknowledge that it would be impractical or extremely difficult to fix actual damages to Owner by reason of an Event of Default. The amount of damages shall be equal to the sum of (A) Stipulated Loss Value (defined in Section 10C) set forth opposite the applicable Rent Payment Date (defined in Section 2A(i)) last occurring prior to such Event of Default on Schedule 1 (the "Buyout Value"), plus (B) the greater of (1) 10% of the excess, if any, of the fair market value of the Improvements over such Buyout Value and (2) $800,000 plus (C) the Prepayment Costs (defined in Section 10C), if any, payable in connection with prepayment of the Project Loan, plus (D) any other out-of-pocket costs incurred by Owner in connection with such Event of Default. Following such payments, Owner will convey all of its interest in the Project to Excel.
Question Presented
Will a liquidated damages provision contained in the Building Lease between Excel and Owner which provides for Excel to pay off the entire Project Loan upon the occurrence of an Event of Default be valid and enforceable under New York law?
Conclusion
New York Courts will likely deem the liquidated damages provision contained in the Building Lease valid and enforceable, especially if it is modified as will be indicated below.
Discussion
A. Recharacterization of the Build-Leaseback Transaction as a Mortgage Financing 
1. In General

It is well-settled that a mortgage agreement to accelerate the maturity of a debt does not work a forfeiture and so may be enforced according to its terms. Graf v. Hope Bldg. Corp., 254 N.Y. 1, 4–6, 171 N.E. 884 (1930). Theoretically, the only condition necessary to accelerate maturity is the occurrence of a default within the terms of the mortgage and its continuance beyond the time allowed. Albertina Realty Co. v. Rosbro Realty Corp., 258 N.Y. 472, 477, 180 N.E. 176 (1932). Therefore, if a court were to find that Owner acted merely as a conduit or "straw corporation," and hold that the transaction was in actuality a mortgage financing between Worldwide and Excel, then Owner would be assured of being able to compel Excel to pay off the Project Loan in its entirety.
There is no case law or other authority which suggests that Owner will be able to achieve recharacterization of the transaction for the purpose of attaining full realization of the Project Loan upon the occurrence of an Event of Default. However, individuals have successfully petitioned the courts to recharacterize sale-leaseback transactions for tax purposes and in bankruptcy proceedings. An overview of the major cases in these areas is presented in the following subsection.
2. Analysis of Bankruptcy and Tax Cases

[SIX PAGES OF ANALYSIS OMITTED]
Since the transaction between Owner and Excel is being reported as a financing for tax purposes, and the policy considerations for recharacterizing a transaction in bankruptcy proceedings are clearly not applicable, it is unlikely that Owner can effect a recharacterization merely to be assured of enforcing a liquidated damages provision. Therefore, if Owner wishes to enforce the liquidated damages provision contained in the Building Lease, it will have to do so within the parameters of Landlord-Tenant Law.
B. Liquidated Damages Provisions in Leases Under New York Law 
1. In General

Whether a provision in a lease is to be treated as liquidated damages or as a penalty depends upon the intent of the parties to the lease as disclosed by the situation and terms of the lease. Seidlitz v. Auerbach, 230 N.Y. 167, 173, 129 N.E. 461 (1920); Mosler Safe Co. v. Maiden Lane Safe Deposit Co., 199 N.Y. 479, 485, 93 N.E. 81 (1910). Generally, whenever the damages flowing from a breach of a lease can be easily established or where the damages fixed are plainly disproportionate to the injury, the stipulated sum will be treated as a penalty.
[REST OF MEMO OMITTED]
Example 1


Original:
Pursuant to the second example, the factors which appear to be determinative of whether the property constitutes limited use property are whether the lessor has the right to operate the plant and sell that right to a person who is not a member of the lessee group and whether this person can dispose of electricity produced by the facility on a commercially feasible basis.
Commentary:
A quick diagnosis begins by focusing on chunks and cores (see chapter 9):
• As to chunks, there are none after the introductory phrase. We have to read fifty-nine words without a pause for breath.
• As to the sentence’s grammatical core, two problems jump off the page:
• The subject ("factors") and verb ("are") are too far apart.
• Worse, they carry very little substance.
Beyond those structural problems, two stylistic ones appear within the first dozen words:
• "Pursuant to" is a phrase so familiar to lawyers that it causes them no pain. To a lay audience, it is jargon. Even for a legal audience, however, an editor might think twice about using the phrase in this context. It usually connotes "in obedience to" or "in compliance with," because it usually appears in the context of a rule or order that someone is following. An example does not have that kind of authority unless, perhaps, it is an example included in an official commen tary to a regulation. Even then (as may be the case here), "pursuant to" is slightly off pitch—the result of the writer choosing familiar words too hastily.
• "[T]o be determinative of" is a nominalization. The plain English is "to determine."
Revision:
Based upon the second example, two factors appear to determine whether the plant constitutes limited-use property:
1. the lessor has the right to operate the plant and to sell that right to a person outside the lessee group, and
2. that person can make a profit from selling the plant’s electricity.
We are not sure that "can make a profit from selling" is an accurate translation of "can dispose of . . . on a commercially feasible basis." But the original language is so vague that it needs some kind of restatement.
Example 2


Original:
The substance of a claim by the United States in an action against anyone for damages must be characterized for purposes of the statute of limitations as sounding in tort, express contract, or implied contract. 28 U.S.C. § 2415. The time periods for the different actions are: for a contract action, the government must file a complaint within six years after the right of action accrues; for a tort action, the government must file a complaint within three years after the right of action accrues. Id.
Commentary:
This paragraph is careless in several ways:
• The first sentence creates a map, but a misleading one. It suggests that we facea three-part analysis: "tort, express contract, or implied contract." But the analysis turns out to have only two parts: contract and tort. And they show up in the opposite order than the first sentence led us to expect. At the source of this problem there probably lurks a default organization, a danger discussed in chapter 4. The writer copied the three-part map from the statute, without revising it to suit her purposes.
• In the first sentence, the grammatical subject and the verb are too far apart ("The substance of a claim . . . must be characterized. . . .)".
• Worse, their content is badly chosen: They do not carry much of the sentence’s substance. And the subject fails to convey the sentence’s topic, which does not appear until we reach "statute of limitations" more than halfway through the sentence.
• The second sentence needlessly repeats the phrase "after the right of action accrues." It does so, probably, because the writer is so accustomed to defining her terms precisely that she now does it reflexively, whether she needs to or not.
• It misuses a colon. By rule, a colon should be preceded by a complete sentence, with what follows elucidating or expanding on what precedes.
The revisions below range from minor to major surgery. Which works best? It depends in part on what preceded the paragraph, which affects how it should begin and on what it should focus. It also depends on the readers: Do they know enough so that you can move through this point quickly, or should it be spelled out more slowly?
First revision (a light edit):
When the United States sues for damages, the relevant statute of limitations period will depend upon whether the suit is in contract or tort. 28 U.S.C. § 2415. For a contract action, the government must file a complaint within six years after the right of action accrues; for a tort action, within three years. Id.
Second revision:
For a damage claim by the United States, the limitations period depends on whether the action is in contract or tort. 28 U.S.C. § 2415. For a contract action, the government must file a complaint within six years after the right of action accrues; for a tort action, within three years. Id.
Third revision:
The limitations period for a damage claim by the United States is, for a contract action, six years after the right of action accrues, and, for a tort action, three years. 28 U.S.C. § 2415.
Example 3


The law-firm associate who wrote this paragraph was given a simple assignment: "Write a summary of the past three months’ Delaware cases for our quarterly m&a newsletter—which, by the way, is a week overdue, so get to it." (The assignment dates back to the heyday of the 1980s hostile takeover boom.) To the associate, the assignment sounded annoying but relatively simple, one she could finish off without wrecking all of her weekend. As a result, she approached it in a rush and on automatic pilot. But it was not as simple as she thought. On Monday morning, the partner who read her draft was not happy with it.
This paragraph appeared on the draft’s third page. As you read it, your first instinct may be to go to work on the sentences, many of which are long and shapeless. But resist that instinct. Until the paragraph as a whole is properly organized, fixing sentences is wasted effort. To edit the paragraph as a paragraph, not a collection of sentences, the key is understanding first why it was organized the way it was, and then why it fails and what might be done to improve it.
Original:
In the recent Unocal/Mesa takeover contest, Unocal foreclosed hostile bidders from calling special meetings by allowing only its own directors to call special meetings, prohibited action by shareholders by written consent and classified its board of directors. The board of directors then adopted an amendment to Unocal’s by-laws which required notice at least 30 days prior to annual meetings of any shareholder nominations to the board and of any business shareholders proposed to bring before annual meetings. In a letter to shareholders 22 days before the meeting scheduled for April 29, 1985, Unocal announced its interpretation of the by-laws to the effect that if an annual meeting is adjourned it would determine whether a shareholder had satisfied the 30-day notice requirement by reference to the originally scheduled meeting date. The Delaware Court of Chancery rejected Mesa’s challenge to the by-law amendments, but did conclude that "Unocal’s failure to announce its interpretation of the by-laws until after the 30-day notice period had run was inequitable" and restrained Unocal from proceeding with that interpretation.
Commentary:
This paragraph is an example of a classic default organization. Having been told simply to "summarize" the case, the author used the simplest possible form of organization: chronology. But now consider the paragraph as a paragraph, not just as a box for information. Returning to the principles discussed in chapter 8, an editor’s questions are:
• Is the first sentence the paragraph’s topic sentence? Does it give us a focus and a map for the paragraph’s information? Clearly, it does not. Its content turnsout to be so irrelevant to the paragraph’s point that we never see it again. Even worse, because the sentence lists three actions by Unocal’s board, some readers will take it to be what it should be: a roadmap for the rest of the paragraph. If they do, they will be profoundly misled. In retrospect, the writer’s introduction for the paragraph was only the opening phrase "In the recent Unocal/Mesa takeover contest," which gives us far too little information to be useful.
• Are the transitions between the paragraph’s sentences clear and direct? They are not.
• While the grammatical subject of the first sentence is "Unocal," the subject of the next is "board of directors." The subject of the third—once the sentence gets there—is "Unocal" again. The author was probably trying to do the right thing: create continuity by focusing each sentence on the same topic. But she was sloppy about it. The changing terminology not only risks confusing the reader; it also throws doubt on the writer’s grasp of corporate governance.
• The third sentence ("In a letter to shareholders twenty-two days before . . .") begins with "new" information rather than "old." The reader’s natural question is "Why am I suddenly reading about this letter and what does it have to do with the last sentence?"
• Does the paragraph end with its "punchline"? That Unocal was restrained by the court was certainly important for Unocal, but not for readers who have no stake in the company.
Each portion of the paragraph—beginning, middle, and end—needs to be thoroughly recast.
The beginning
At the start, an editor has two questions to ask. First, who is the audience, and what does it already know? In this case, it was a mix of corporate executives, directors, and lawyers, all of whom knew something about this area of the law, but not necessarily a lot. Second, for these readers, what is the paragraph’s point—the aspect of its content that will be most useful to them in their work? Because reasonable people could disagree about the answer to these questions, we offer five versions of the opening sentence. All things considered, we prefer the last, but you should make your own choice.
In all five, we retain the opening phrase for two reasons. Because the preceding paragraphs had dealt with other takeover contests, it provides a transition—a slender, non-substantive one, but a starting place. And, because the Unocal/Mesa contest was such big news that the newsletter’s readers would have known something about it, the phrase provides "old" information that allows them to bring to bear what they already know. After that start, the versions differ in the specificity of the focus they provide.
Revisions of the introduction:
Version A:
In the recent Unocal/Mesa takeover contest, although the Delaware Court of Chancery reaffirmed a board of directors’ authority to restrict access to the agenda of annual meetings, it held that a board may not do so unreasonably or inequitably.
Version A creates a "point" or focus that is broad and quite vague: Boards must behave reasonably and equitably when they try to control the agenda of an annual meeting. Is this point specific enough? That depends in part on the lawyer’s legal judgment about what lies at the core of the court’s holding. But it also depends on the writer’s editorial judg ment about the audience’s sophistication. If it knows a lot about this area of the law, it may wantand be able to cope withmore specificity in a topic sentence. If it knows only a little, on the other hand, it may need an easy, non-technical entrance into a rela tively technical case.
Version B:
In the recent Unocal/Mesa takeover contest, the Delaware Court of Chan cery reaffirmed a board of directors’ authority to restrict access to the agenda of annual meetings. [For the first time,] however, it held that a board may not do so unreasonably or inequitably.
Between versions B and A, the difference is simply that B is two sentences rather than one. This makes it easier to absorb, a particularly useful change for readers unfamiliar with the topic. But it also changes the opening’s substance slightly, because it changes the relative emphasis on the two elements of the court’s ruling. In Version A, because the "reaffirming" occupies a dependent clause, it seems primarily a transition from previous cases, not a key element of this one. In Version B, because it occupies its own sentence, it takes on more importance, as if the reaffirmation is not something to be taken for granted. The brackets in the second sentence indicate additional context that we would like to sup ply here, in part to catch the reader’s attention, but we don’t know if the language is accu rate.
Version C:
In the recent Unocal/Mesa takeover contest, the Delaware Court of Chan cery further defined the limits of a board’s authority to restrict access to the agenda of annual meetings. It held that notice requirements imposed on share holders cannot be so severe as to become unreasonable or inequitable.
Version C makes two changes. It creates a fuller transition from the previous paragraphs, and it creates a more substantive and detailed focus. The second change not only affects the "lawyering" in the topic sentence. It also gives readers clearer guidance: For the rest of the passage, they will be looking specifically for information about the notice require ments the board imposed.
Version D:
In the recent Unocal/Mesa takeover contest, the Delaware Court of Chan cery further defined the limits of a board’s authority to restrict access to the agenda of annual meetings. Although the Court supported the Unocal board’s right to require advance notice of an addition to the agenda, it rejected as inequi table the board’s attempt to impose retroactively an interpretation of that requirement that blocked any additions to the agenda of an adjourned meeting.
On the assumption that this audience wants to know as specifically as possible what boards can and cannot do in these circumstances, version D creates an even more specific and detailed introduction. But that introduction now includes long and complex sen tences. Once again, a judgment call: Will the reader be sophisticated and knowledgeable enough to get through that sentence comfortably? If not, should we simplify the introduc tion to cater to the reader, or require her to slow down and suffer through it because the substance is so important?
Version E:
In the recent Unocal/Mesa takeover contest, although the Delaware Court of Chancery reaffirmed a variety of defensive measures, it rejected Unocal’s attempt to impose an interpretation of a notice requirement retroactively, with the result that dissident shareholders could not add to the agenda of an upcom ing annual meeting.
The final version not only finds a middle ground between specificity and overload. It also shifts the focus from the legalities to the practicalities of the real-world situation: What may a board do to fight off dissident shareholders?
The middle
Revision:
During the contest, Unocal’s board of directors adopted a series of four defensive measures, [only the last of which Mesa challenged in court]. In the first three, unchallenged steps, the board foreclosed hostile bidders from calling special meetings by allowing only Unocal’s own directors to call them, prohibited action by shareholders by written consent, and classified the board. The board then took a fourth [, more aggressive] step: It amended Unocal’s by-laws to limit access to the agenda of an annual meeting by requiring that a shareholder give notice at least 30 days before the meeting of any proposal to nominate a candidate for the board or to raise any other business. This requirement became even more onerous later during the takeover contest, when Unocal’s board announced a stringent interpretation of the amendment: If an annual meeting were adjourned, Unocal would determine whether a shareholder had satisfied the 30-day notice requirement by reference to the original meeting date, not the new date. This interpretation was announced in a letter mailed to shareholders 22 days before a scheduled meeting, thus preventing any change to the agenda no matter when the meeting was held.
This revision makes three changes:
• It breaks a long passage into separate paragraphs. Because this is a new paragraph, it begins with a brief, simple transition ("During the contest").
• It improves the transitions. In the first sentence, the grammatical subject is now "Unocal’s board of directors." The next two sentences take "board" as their grammatical subject, in each case putting the word at or near the sentence’s start. These sentences thus rely on a topic "core," as discussed in chapter 8. The next sentences use a topic "chain": Each begins with a word that refers back to a word in the preceding sentence. As a result of these changes, moving through the paragraph now takes significantly less effort.
• It makes the paragraph’s structure explicit. The opening sentence announces a four-part structure and tells us that the last part matters most. (That statement is in brackets because, again, we’re not certain it is correct.) The second and third sentences then begin with a transitional phrase that reinforces the "map."
In organizing this paragraph, we reverted to a chronological organization in part because the first paragraph now focuses on the passage’s point, so readers will not mistakenly assume the first chronological event is the point, and in part because they do need to understand the sequence of events. But the chronology left us with a problem. A key event—the by-law amendment—now shows up in the paragraph’s middle, where readers’ attention fades. We coped with this problem in two ways: by announcing at the start that the fourth event was the important one, and by changing the paragraph’s rhythm to slow readers down at the critical spot. In a previous re-draft, the third sentence began like this: "The board then amended Unocal’s by-laws to limit access. . . ." In the final version, it begins with a short clause followed by a colon: "The board then took another, more aggressive step: It amended Unocal’s by-laws. . . ." The result is to make the reader pause at the colon, and then land with extra emphasis on the next words.
One final comment: In the revision, in contrast to the original, the sentences are chunked, and therefore easier to absorb. The chunking happened almost automatically as a result of focusing on the paragraph’s structure and transitions. This side effect happens frequently enough to give us another reason for starting an edit by looking at organization rather than sentences. The primary reason, of course, is that organization matters more.
The ending:
Revision:
Although the Court of Chancery upheld each of the defensive measures, including the notice requirement, it rejected Unocal’s attempted use of the requirement to control the agenda of the adjourned meeting: "Unocal’s failure to announce its interpretation of the by-laws until after the 30-day notice period had run was inequitable."
We decided that the "punchline"—the idea we wanted in the reader’s mind as she moved on to the next case—should be that companies must play fair with the timing of announcements that affect access to agendas. Hence, the passage now concludes with this point in the court’s own words. This change has the further advantage of ending with a word—"inequitable"—that capsulizes the holding’s underlying theme.
Example 4


This example is the introduction to a research memorandum, one of the classic legal genres. For that genre, it has an unconventional structure: a summary narrative paragraph rather than sections labeled "Question Presented," "Short Answer," or the like. This is no sin, however, and in the right circumstances—for example, a communication going directly to a client, as this memo was—it could be a blessing, because it does not inflict on non-lawyers a format they find legalistic and alien. Moreover, the introduction sets out, as it should, to summarize the memorandum’s issue, its conclusion, and the structure of the analysis—in other words, to provide a focus and map for the rest of the memo. The writer’s instincts pointed her in the right direction. But the execution is mediocre at best. The introduction fails to speak to the readers’ interests quickly enough, fails to provide an adequate context for the rest of the memo, and inflicts some painful sentences on us.
Original:
You have asked me to discuss the extent to which a settlor of a personal trust created under Delaware law may retain certain powers in various combinations without causing the assets of the trust to be subject to the rights of the settlor’s creditors. While various combinations of retained powers have been considered, it does not appear that the various combinations produce results different from any single power. There is very little Delaware law which deals with this subject, and where there is no Delaware authority, I have turned to cases from other jurisdictions and to authorities such as the Restatement, Scott and Bogert that are generally accepted in Delaware.
To begin with, it should be pointed out that spendthrift trusts in Delaware are the subject of statute. That statute, 12 Del.C. § 3536, provides as follows:
(a) The creditors of a beneficiary of a trust shall have only such rights against such beneficiary’s interest in the trust. . . .
The first sentence:
You have asked me to discuss the extent to which a settlor of a personal trust created under Delaware law may retain certain powers in various combinations without causing the assets of the trust to be subject to the rights of the settlor’s creditors.
The sentence is too long and complicated to remain unchunked. If nothing else, therefore, we have to break it up.

Some judgment calls:
• Should "How much power, and what kinds of power, over trust property" be changed to "How much power over trust property, and what kinds of power"? The latter is a little more idiomatic and reads more smoothly. But the former is a kind of syntax to which lawyers are accustomed and which they may regard as precise rather than unidiomatic.
• Should the phrase "insulate that property" be shortened to "insulate it"? Probably not. Although the repetition is a little heavy-handed, it allows readers to wade through the question more easily because they do not have to worry about pronoun references.
• Is the phrase "his or her" necessary? Probably. If it is eliminated, the reference of "claims of creditors" becomes more general than the writer intends—encompassing, for example, the trust’s creditors.
The second sentence:
While various combinations of retained powers have been considered, it does not appear that the various combinations produce results different from any single power.
This sentence has two problems. First, for no apparent reason, it substitutes passive voice ("various combinations of retained powers have been considered") for the first sentence’s active voice ("You have asked me to discuss," "a settlor of a personal trust . . . may retain"). Worse, the passive voice is ambiguous: Who has been considering—the writer? the courts? commentators? Second, the sentence has a gaping hole at the center of its content:

The third sentence:
There is very little Delaware law which deals with this subject, and where there is no Delaware authority, I have turned to cases from other jurisdictions and to authorities such as the Restatement, Scott and Bogert that are generally accepted in Delaware.
Although the sentence is relatively easy to read, it is sloppily constructed. It begins with pointless throat-clearing ("There is"), joins its two clauses with the loosest possible connection ("and"), then ends awkwardly.

Here is the entire revised paragraph:
You have asked me to discuss an issue of Delaware trust law: How much power, and what kinds of power, over trust property may the settlor of a personal trust retain, while still insulating that property from the claims of his or her creditors? I have considered a range of retained powers, and various combinations of them, and have found that the result is consistent: [ ]. . . . However, Delaware has very little law on this subject. Where it lacks direct authority, I have turned to cases from other jurisdictions and to scholarly authorities generally accepted in Delaware, such as the Restatement and the treatises by Scott and Bogert.
A remaining problem is beyond our ability to fix. Although the original and the revision both set out to provide a map in the final sentence, the result is all form, no substance. The map focuses on the authorities, not the conceptual structure of the analysis, which is what really matters: What types of powers are at stake? What criteria let us distinguish acceptable powers from those that expose the trust to creditors’ claims?
The second paragraph:
To begin with, it should be pointed out that spendthrift trusts in Delaware are the subject of statute. That statute, 12 Del.C. § 3536, provides as follows:
(a) The creditors of a beneficiary of a trust shall have only such rights against such beneficiary’s interest in the trust. . . .
We will point out the problems in the second paragraph without attempting a revision.
• The first nine words are unnecessary. Indeed, since this is still only the second paragraph, the first three words are doubly unnecessary.
• The paragraph opens by referring to "spendthrift trusts," which is new information. The link between this paragraph and the first is therefore a mystery, unless the reader happens to know as much about trust law as the writer. Even then the link is at best very weak.
• The statute quoted continues for many more lines. Thus, its introduction—"provides as follows"—is inadequate. Instead, the introduction should summarize the statute’s key points. Such a summary serves either of two functions: It allows the reader to skip the statutory language if she is in a hurry or, if she does read the statute, to look more intelligently for its key language.
Example 5


This memorandum is a classic example of a "history of my research and thinking" organization, a default common among inexperienced legal writers. After a rather vague statement of the question, the author gives us the first piece of authority she considered, then proceeds paragraph by paragraph through the steps she took to reach a final conclusion (which appears, not surprisingly, in the final paragraph). This structure, like all default forms, does indeed have a plausible "logic" behind it, but it is the wrong kind in this setting. It mimics the approach so many judges use in their opinions—the "watch my mind at work" organization. While we might want to know how a judge reasoned through an issue, we’re not so interested in the associate’s struggle. In particular, the memo’s reader—a partner working for a client interested only in bottom-line results—wants to know quickly what the answer is and how reliable it is.



The revision that follows is based on the foregoing observations. The brackets indicate transitions or contexts an editor might provide if further research into the case proved them accurate.
Revision 1:
MEMORANDUM

CLIENT FILE NO.:


QUESTION
When a prevailing party is entitled to attorney’s fees under 35 U.S.C.A. § 285, can it also recover for litigating issues not exclusively patent-related?
SHORT ANSWER
Although the U.S. circuit courts have consistently held that § 285 applies only to patent-related issues, some have also allowed recovery of attorney fees where patent and non-patent issues become so intertwined as to be "mixed" issues. Even in these circumstances, attorney fees must be apportioned between the issue’s patent and non-patent elements. One recent case, however, suggests that the Federal Circuit may be moving away from these strict and limited approaches to attorney fee awards.
DISCUSSION
Although 35 U.S.C.A. § 285 provides broadly that "the court in exceptional cases may award attorney fees to the prevailing party," courts have repeatedly held more narrowly that this section applies only to an award involving patent-related issues. [The most frequently cited examples are] Machinery Corp. of America v. Gullfiber AB, 774 F.2d 467, 4XX (Fed. Cir. 1985); Hughes v. Novi American, Inc., 724 F.2d 124, 1XX (Fed. Cir. 1984); H. M. Stickle v. Heublin, Inc., 716 F.2d 1550, 15XX (Fed. Cir. 1983); DuBuit v. Harwell Enterprises Inc. 540 F.2d 690, 6XX (4th Cir. 1976).
This principle has created practical difficulties, however, in cases in which patent and non-patent issues are so intertwined that the same evidence becomes integral to both issues. In these [few?] "mixed" cases, the courts have allowed recovery of attorney fees, but only for the portion of the fees that can be attributed to patent issues. [For example,] in Monolith Portland Midwest Co. v. Kaiser Aluminum & Chemical Corp., 407 F.2d 288 (9th Cir. 1969), the court held that § 285 does not require that all "mixed" services be assigned to the patent side in making an award of attorney fees. Only a fair portion of "mixed" services should be so assigned where the bulk of the evidence prepared and presented at trial was material to both patent and non-patent issues. Id. [at 2XX]. However, neither Monolith nor any other reported decision has suggested guidelines or techniques for segregating and apportioning attorney fees on "mixed" issues.
The result in Monolith was later supported in dicta in Stickle v. Heublin, 716 F.2d at 1564, in which the court recognized that in cases involving both patent and nonpatent claims, some evidence can become essential to both issues. But this was not one of those cases. The court found that the breach of warranty counterclaim asserted by the defendant was a wholly separate claim from the patent issues because the warranty claim was not, by its nature, a "mixed" claim (i.e., one asserted as a shield as well as a sword).
More recently, an even broader result in favor of attorney fee awards was announced by the Federal Circuit in Beckman Instruments, Inc. v. LKB Produkter AB, 892 F.2d 1547 (Fed. Cir. 1989). The appellant had contended that the district court had improperly considered a non-patent claim (an antitrust claim) in an award of attorney fees under § 285. The court held, however, citing Stickle, that "in an action having both patent and non-patent claims, recovery may be had under § 285 for the non-patent claims if the issues involved therewith are intertwined with the patent issues." Id. at 1552.
[Thus, although the indications are not entirely clear, Beckman Instruments suggests, at the very least, that a trend may be developing in the Federal Circuit toward relaxing the demand in "mixed" cases for strict allocation of attorney fee awards between patent and non-patent issues. It may suggest more dramatically a trend toward relaxing § 285 restrictions on recovering attorney fees for non-patent issues themselves.]
In real life, we would have asked the writer to fill in the information we put in brackets, rather than trying to do it ourselves. One issue of this kind deserves particular emphasis. The "short answer" in the revision is an improvement over the original’s final paragraph, but it is still less than ideal. Its structure now mirrors the rest of the memorandum: Its three sentences match the three analytic steps that the revision’s "discussion" section now takes. But it still fails to meet the "elevator test" described in chapter 7. It offers only a "legal" point that leaves unstated some more useful "practical" point that we sense lies in the background that prompted this assignment in the first place. The next revision moves in that direction.
Revision 2:
MEMORANDUM

CLIENT FILE NO.:


Our client, INVENTECH, Inc., has asked if it can recover attorney’s fees if it successfully sues InFringeco for patent infringement and various Sherman Act violations. The governing statute (35 U.S.C. § 285) permits recovery for patent-related attorney’s fees. In addition, if patent and non-patent claims are intertwined because the same evidence is integral to both, case law supports the allocation of a fair proportion of fees to the patent side of the case.
As a result, we should take care to record separately charges allocatable solely to the patent issues. In addition, in structuring the claims and presenting the evidence we should take care to help a court reach a fair allocation of fees between the patent and Sherman Act claims.
DISCUSSION
[Rest of memo omitted]
Example 6


Although negotiated documents like contracts are not directly expository in nature—they are instead meant to be very precise, and will be construed many times very carefully before and after a transaction—there is no reason they must be excruciating to read and understand. In this section of a long and complex asset purchase agreement, we have done no more than bring the section’s logic to the "surface" of the document. As chapter 4 argues, this change alone will make the section more coherent from a reader’s perspective, without compromising its rigor.
Original:
2.06(a)Inventories. At the nearest practicable time prior to the Closing, the Company shall arrange for the Buyer’s independent auditors, _________________________, to inspect and appraise all inventories of products and materials owned, or estimated to be owned, by the Company on the Closing Date (the "Inventories"). The basis of valuation for such appraisal shall be as follows: (i) raw materials shall be valued at their replacement cost as of the Closing Date; (ii) work-in-process shall be valued at the selling price as of the Closing Date, less the sum of (A) cost to complete, (B) cost of disposal, and (C) a reasonable profit allowance for the completing and selling effort; (iii) finished goods shall be valued at the estimated selling price as of the Closing Date, less (A) cost of disposal and (B) a reasonable profit allowance for the selling effort. The aggregate appraised value thus determined shall be submitted for approval to the Buyer, and shall be the tentative purchase price of the Inventories. The Buyer’s approval of such tentative purchase price of Inventories shall be a condition precedent to the obligation of the Buyer to close. At the Closing, Buyer shall pay to the Company an amount equal to eighty percent (80%) of such tentative purchase price. Within forty-five (45) days subsequent to the Closing, the Buyer’s independent auditors shall establish a final purchase price for the Inventories in the same manner and with the same standards of valuation as was used for fixing the tentative purchase price of the Inventories. The final purchase price of the Inventories thus established shall be binding on the Buyer and the Company. From such final purchase price, the tentative purchase price of the Inventories paid to the Company at the Closing shall be deducted, and the balance then paid to the Company (or the credit refunded to the Buyer) within ten (10) business days after determination of such final purchase price. In connection with the transfer of the Inventories, the Company shall cease, at the close of the day prior to the Closing, all packaging and shipping, and cease, as at the close of said day, preparing, mixing or otherwise dealing with the Company’s raw materials transferred hereby until the Buyer shall have inspected the inventory of raw materials.
Revision:
2.06(a)Inventories. The Company’s inventories shall be inspected and appraised as provided in subsection (i) below, using the method of valuation described in subsection (ii). The buyer shall approve this value as outlined in subsection (iii) and, if it gives that approval, shall make payment for the inventories under the terms contained in subsection (iv).
(i) Inspection and Appraisal. At the nearest practicable time prior to the Closing, the Company shall arrange for the Buyer’s independent auditors, ____________________, to inspect and appraise all the Company’s inventories of products and materials owned, or estimated to be owned, by the Company on the Closing Date (the "Inventories").
(ii) Method of Valuation. The Buyer’s independent auditors will value raw materials, work-in- process, and finished goods as follows:
a. Raw Materials. The replacement cost as of the Closing Date;

b. Work-In-Process. The selling price as of the Closing Date, less the sum of the

i. cost to complete,


ii. cost of disposal, and


iii. a reasonable profit allowance for the completing and selling effort;


c. Finished Goods. The estimated selling price as of the Closing Date, less the sum of the

i. cost of disposal, and


ii. a reasonable profit allowance for the selling effort.


(iii) Buyer’s Approval of Valuation. Upon the Buyer’s approval of the aggregate appraised value, it will then be the Tentative Purchase Price of the Inventories. That approval shall be a condition precedent to the Buyer’s obligation to close.

(iv) Disposition of and Terms of Payment for Inventory. The Buyer shall take possession of and pay for the Inventories using the procedure outlined in the following four steps:

a. At the close of business on the day prior to the Closing, the Company shall cease all packaging and shipping of finished goods and shall also cease at that time all preparing, mixing, and other handling of raw materials transferred under this agreement until the Buyer has inspected that raw material inventory.


b. At the Closing, Buyer shall pay to the Company an amount equal to eighty percent of the Tentative Purchase Price.


c. Within 45 days after the Closing, the Buyer’s independent auditors shall establish a final purchase price for the Inventories in the same manner and with the same methods of valuation outlined in sections 1.05(a)(i) and (ii) above. The final purchase price of the Inventories thus established shall bind both the Buyer and the Company.


d. Within 10 business days after the Buyer’s independent auditors have determined the final purchase price, the Buyer shall pay to the Company the balance owed for the inventories, with deduction (or refund) for that portion of the Tentative Purchase Price already paid to the Company at the Closing.


Example 7


Our final example is another research memo, a particularly long and complex one. It is the product of a very precise, logical, and thorough lawyer who violates many of the principles this book discusses—not because she lacks skill, but because she is far better at thinking like a lawyer than like a writer. Because the memo is so long, rather than reprinting it here we ask that you go back to the chapter’s first pages to read it there. Then come back to pick up the commentary.
Commentary:
Among the memo’s problems, three are most important.
1. It frustrates the reader’s desire for practical help. It begins by forcing her to wade through facts that are dense, badly organized, and full of contract-like defined terms. Worse, the facts focus on what she already knows, the terms of the contract, rather than what she now wants to know: Is the liquidated damages provision enforceable? And, when the memo finally gets to that bottom line, its answer is ambiguous (New York courts will "likely" deem the provision valid and enforceable). As a final insult, the Conclusion tells her to wait patiently to find out what she is being asked to do ("especially if it is modified as will be indicated below.").
2. Even if the memo should begin with the facts—as it might, perhaps, if the reader has only a superficial understanding of the transaction—the writer should organize the facts better, break them into more digestible chunks, and strip them of unnecessary legalese. Here, the facts seem to have been largely copied from the contract, rather than re-written into expository prose.
3. If you persevered into the Discussion, you should have noticed an egregious default organization. The first section—"Recharacterization of the Build-Leaseback Transaction as a Mortgage Financing"—leads to a dead end: The legal tactic it discusses turns out to offer no comfort. But the client does not find out that bad news until the section’s end—by which point, of course, she is enjoying herself too much to care. Why does the writer create such an irritating organization? Because, when she was conducting the research, it made sense to explore this possibility first. Then, when it came time to write, she simply retraced the path of her research on the page.
In addition to these major flaws, stylistic problems pervade the memo. A particularly glaring one: The "Question Presented" consists of a long, entirely unchunked sentence.
Revision:
The revision makes several structural changes:
• After a short introductory paragraph, it gets directly to the bottom line. In fact, it could get there even more quickly by omitting or condensing the first paragraph, a tactic to which we would not object. But we left it on the theory that, with this document as with most, it is impossible to predict what readers it will have beyond its immediate audience. For other readers, some background is useful. The introduction might also be improved by clarifying the meaning of "likely." This is a step lawyers are so afraid to take, however, that we hesitate even to suggest it. If you can ever overcome your paranoia about liability for mistaken judgments, your business clients will be grateful—even if you can bring yourself to clarify a "likely" or "probably" only in conversation, not in writing.
• When the memo turns to the facts, it breaks them into sections divided by sub-headings, and translates them from contract-ese into expository prose.
• After the facts, it marshals the usual apparatus of a research memo: Question and Summary Conclusion. But the Question has been chunked to make it more readable. More important, the Summary Conclusion is now rich enough to serve as a map for the memo’s analysis. And, as that map indicates, the Discussion will be reorganized so that it begins with the primary line of analysis, not the dead end.
Revision:
Success Worldwide: Project X
You have asked us to review the liquidated damages provision of a draft building lease between Excel Enterprises and Success Corporation of America, a wholly owned subsidiary of Success Worldwide, Inc. The property to be leased will be constructed by Success Corporation, and the construction will be funded by a construction loan provided by Success Worldwide. The liquidated damages clause provides that, under certain circumstances, Excel would be required to pay off the entire loan. You have inquired whether New York courts will deem this provision valid and enforceable.
We believe that they are likely to do so if the provision is modified in the following two ways:
1. It should state that only Events of Default which are considered material shall trigger Excel’s liability for liquidated damages. If this modification is not made, the provision could be voided in its entirety.
2. It should recite the factors considered by Excel and Success Corporation in arriving at the settled amount of damages.
The following pages describe the facts and analysis upon which our conclusion is based.
Facts
The transaction
Excel Enterprises owns a 38-acre parcel of land in Tuscaloosa, Alabama. To develop the property, Excel has entered into a build-lease transaction with Success Corporation of America. In this transaction, the parcel will be ground leased to Success Corporation (the "Owner") for 30 years. The Owner will then undertake to construct a 500,000 square foot office building and to make related improvements, all of which will be leased to Excel. (In this memorandum, as in the build-lease agreement, "Building" will refer to this building; "Improvements" will refer to the Building and improvements together; and "Project" will refer to the development of the Improvements on the parcel of land, which will be referred to as the "Site.")
The lease will be for an initial term of five years, with three successive five-year renewal periods. The lease will grant Excel an option to purchase Owner’s leasehold interest at the end of the first five-year term and, thereafter, upon six months’ notice during the remaining 15 years.
If Excel does not elect to renew the lease for a renewal term, and also does not elect to purchase the Project, it would then be obligated to sell the Project. In this situation, it would be liable to the Owner for the difference between (a) the proceeds realized from the sale and (b) the total Project Costs, as defined in the [ ], amortized by rent payments as of the beginning of the initial term (the "Total Adjusted Project Costs"). Excel’s maximum liability would not exceed 74% of the Total Adjusted Project Costs.
The liquidated damages provision.
To fund the Project, Success Worldwide, the Owner’s parent, will provide construction financing (the "Project Loan") for 100% of the costs of developing the Project. In certain circumstances, the lease contemplates the payment of liquidated damages that would amount to paying off the entire Project Loan.
Under Section 13B of the lease, if it terminates, or if any one or more Events of Default (defined in Section 13A) occur, Excel shall be obligated, at Owner’s option, to pay Owner liquidated damages. Excel and Owner acknowledge that it would be impractical or extremely difficult to fix actual damages if an Event of Default occurs. The lease states that the amount of liquidated damages shall be equal to the sum of four items:
A...............
B...............
C...............
D...............
Following the payment of liquidated damages, Owner will convey all of its interest in the Project to Excel.
Question Presented
Under New York law, will this liquidated damages provision, which requires Excel to pay off the entire Project Loan if an Event of Default occurs, be valid and enforceable?
Summary Conclusion
New York courts will likely deem this liquidated damages provision valid and enforceable if it is modified in the ways described on page one of this memorandum. A New York court could reach this conclusion by one of two routes:
First, a court would likely find the provision valid and enforceable within the terms of the Landlord-Tenant Law. Under the relevant case law in New York, the amount liquidated must bear a reasonable relationship to the probable loss and the actual loss must be difficult to estimate precisely. The lease provision, if modified, would satisfy both of these criteria.
Second, a court could recharacterize the build-leaseback transaction as a mortgage financing, thus permitting the maturity of the debt to be accelerated without creating a forfeiture. However, although the transaction would probably be so recharacterized for tax purposes or in a bankruptcy proceeding, it is less likely to be recharacterized for the purpose of enforcing a liquidated damages provision.
Discussion
. . . .



Thinking Like a Writer: Principles and Techniques


The following summary brings together all of the book’s principles and techniques. It should be used in light of the theme that runs throughout the book: We learn how to think like a writer not by memorizing tips or rules or even techniques, but by internalizing the principles of clarity so well that they become a cast of mind that pervades everything we write.
THREE PRINCIPLES FOR MAKING YOUR WRITING CLEAR

. . . AND A FOURTH FOR MAKING READERS PAY ATTENTION

ORGANIZATION: APPLYING THE PRINCIPLES OF CLARITY


WRITING FROM YOUR READERS’ PERSPECTIVE

PARAGRAPHS: FOCUS, FLOW, AND EMPHASIS

SENTENCES: THE WAGES OF SYNTAX

WORDS: PRECISION AND BREVITY

STYLE: GRACE, VITALITY, AND CHARACTER

THE ART OF PERSUASION

EDITING YOURSELF AND OTHERS
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Rewviston:

I have considered a range of retained
powers, and various combinations of
them, and have found that the result
is consistent: .. . [What is it?]

The second sentence now has a struc
ture parallel to the first: It begins in the
first person, is in active rather than pas-
sive voice, and is broken into segments
that pivot around a colon. The better
structure reveals more obviously what
is missing; the result itself.
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The reason for there having been less Corporations have used funded
utilization by corporations of funded programs less often than unfunded
programs than unfunded programs s ... | programs because . . .
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Revisto

However, Delaware has very little
law on this subject. Where it lacks
direct authority, T have turned to
cases from other jurisdictions and to
scholarly authorities generally
accepted in Delaware, such as the
Restatement and the treatises by
Scott and Bogert.

By breaking the original sentence in
two, we put the lack of Delaware law
into a short sentence that contrasts
with longer ones before and after it
This contrast emphasizes its content,
which seems important enough to
pause over. In addition, each new sen-
tence is more carefully crafted than the
original one:

The first sentence begins with
“however” to announce immedi-
ately its change in perspective. lts
verb is in active voice rather than
“throat clearing” form.

The second sentence begins with
“Where it ....” to link quickly and
directly to the preceding one, and
also opens in the active voice. Its
end is restructured to keep the
“such as” phrase from interrupting
“authorities . .. generally accepted
in Delaware,” acluster of words
that belong together.
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Before:

The reason that funded programs have
been less utilized is that if employees
are given a non-forfeitable interest in a
non-qualified trust they will experience
immediate taxation on the amounts set
aside for them.

After:

Funded programs have been used less
often because they create tax problems:
If employees are given a non-forfeitable
interest .
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APPLYING PRINCIPLE 4: Capturing Your Readers (p. 136)

PRINCIPLE 4A

Understand your reader:
* Why does he need the information—and how will he use it?
+ What does he already know?
* How much does he want to know?
*+ What language and organization will seem natural to him?
(p.136)

PRINCIPLE 4B

At the start, show quickly that you will give your readers practical
help without wasting their time. (p. 138)

PRINCIPLE 4C

Adapt your language and organizational habits to your readers’
(p.139)

Three questions every reader asks:
* Will you help me?

+ Will youuse
* Arewe from
(pp. 143-44)

‘my time efficiently?
the same planet?

Applying the principles to writing introductions: making readers smart, attentive, and

comfortable (p. 149)

TECHNIQUE 1

Provide a focus, a map, and links to what the reader already knovws.
(p. 150)

TECHNIQUE 2

Give the right answer to the reader’s questions: “Will you help me?”
“Will you use my time efficiently?” (p. 150)

TECHNIQUE 3

Give the right answer to the reader’s question: “Will your speak my
language?” (p. 151)

and always begin

with the point. (p. 151)
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The AAA was in the forefront of organizations
recommending accession by the United States to the United

Nations on the R ition and

of Foreign
Arbitral Avards, 21 U.S.T. 2517, T.I.A.S. No. 6997, 330 U.N.T.S.
38 (1958). The Convention, vhich vas ratified by the United
States in 1970, provides among other things for prompt and
effective enforcement of voluntary international agreements to
arbitrate. At the request of the State Department, the
Association convened a committee of international arbitration
experts to draft proposed implementing legislation. The AMA's any @',45
proposal formed the basis for what is now Chapter 2 of the .7‘/”‘{ :;
United States Arbitration Act, 9 U.S.C. §§ 201-08 (1982).

The AAA has no direct interest in the administration
of the international arbitration betveen the parties. Nor has
the AAA any interest in the underlying merits of the dispute.
The Association's concern here is in having our judicial system
reconfirn the fundamental importance and certainty of

in

WHEREFORE, the Anerican Arbitration Association
respectfully moves this Court for leave to file the annexed

brief as amicus curise in support of Petitioner.

Respectfully submitted,

Attorneys for Amicus Curiae
Arbitration Association

December 10, 1984
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Before:

In May 2001, when the renovation
reached the area near her desk, Gordon
complained to her supervisor, Tim
Adams, that particles were falling from
the ceiling near her desk, and one had
gotten in her eye. She also mentioned
that other employees were sneezing
because of the dust. Adams told Gordon
to get to work; there was nothing he
could do. The next week, Adams had a
similar response—*Just deal with it
The fumes are not that bad"—when
Gordon complained to him that she and
other accounting employees were having
headaches because of the paint fumes.

After:

Tn May 2001, when the renovation
reached the area near her desk, Gordon
complained to her supervisor; Tim
Adams, that particles were falling from
the ceiling, and one had gotten in her
eye. She also mentioned that other
employees were sneezing because of the
dust. Adams told Gordon to get to work;
there was nothing he could do. The next
week, Gordon complained to him that
she and other accounting employees
were having headaches because of the
paint fumes from the renovation. Adams
told her, “Just deal with it. The fumes
are not that bad.”
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Before:

Furthermore, 10b-7 prohibits anyone
from stabilizing a security at a price
higher than the current independent bid
price for such security. However, no court
has yet determined whether the current
independent bid price would be the price
at the time of the writing of the option or
at the time of the exercise of the option.
A Rule 10b-7 defense would succeed only
if the court interpreted the current
independent bid price to be the price at
the time of the writing of the option.

After:

Furthermore, 10b-7 prohibits anyone
from stabilizing a security at a price
higher than the current independent bid
price. However, no court has yet
determined whether this price would be
the price at the time of the option’s
writing or at its exercise. A Rule 10b-7
defense would succeed only if the court
chose the first interpretation.

Ififty-six words instead of eighty-four]
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Before:

Generally worded contract language,
whether in a management rights clause
or elsewhere in the labor agreement,
does not constitute a waiver of the
Union's statutory right to bargain about
specific mandatory bargaining subjects.
AK Steel Corp., 324 NLR.B. No. 24
(1997).

In Allied Signal, 307 NLRB 752 (1992),
however, the Board held that the
employer had been entitled to
unilaterally implement a smoking ban
since the Union had waived its right to
bargain concerning that issue. Tn this
regard, the Board noted that,

After:

Generally worded contract language,
whether in a management rights clause
or elsewhere in the labor agreement,
does not constitute a waiver of the
Union's statutory right to bargain about
specific mandatory bargaining subjects.
AK Steel Corp., 324 NLRB No. 24 (1997)

A waiver may be established,
however, by construing the
contractual language together with
the parties’ historical practice of
permitting unilateral changes.
Without relying on the contractual
language, the Board in Allied Signal,
307 NLRB 752 (1992), held that the
Union had waived its right to bargain
concerning changes in the smoking
policy.





images/00006.jpg
Thinking
Like
a Writer

>A Lawyer's Guide to Effective Writing and Editing
Third Edition

Stephen V. Armstrong & Timothy P Terrell

PRACTISING LAW INSTITUTE





images/00005.jpg
(Qrivingmiie wtonionted, somnain) fed Augus 18, 19SSk
United States o Buchanan, SA-S8-515M-1 (driving whils
intoxicated, complaiat fllod December 23, 1988); United Staten s
Avala, SA-88-109M-1 (driving while intaxicated, complaint filed
March 18, 1088}, United States v Austin, SA8334M-1
(misdemeanor theft, complaint filed Fobruary 4, 1058); Unitod
States o. Riter, SA-58.300M-1 (driving while infosicated.
complaint filed December 7, 1988); United States . Salas,
SAS0.2M-1 felony theft, complaint filod January 5. 1950;
United States v Runkle, SA-5%.222M1 (driving whilo
intaicated, complained fled June 7, 1088); United States
Borreda, SA-8-340M-1 (driving while intaxicated and felony
destruction of government. property, complaint filed August 18,
1988); United States s Tucker, (driving while intoxicated,
complaint filed October 23, 1988); United States . Ramiree,
SA-8230M-1 (driving while intoxicated, complaint filed June7,
1988); United States v Mortinee, SA-8S-438M-1 (driving while
intoxicated, complaint filed October 25, 1088 ; United States v
Knight, SA-B5-$52M-1 (driving while intoxicated, complaint
fled December 1, 1088 United States 1 Ascbedo, SA-88422M-1
(driving while intoxicated, complaint fled October 21, 198,
United States . Acuna, SA-S-436M-1 (driving while
intorieated, complaint filed October 25, 1088, United States o
Deliodo, SA-89-385M-1 (@riving while fntoicated, complaint
o] September 29, 1958); United States o Esparea,
SA-88-315M-1 (driving while intoxicatod, complaint llod August
1, 1988), United States v Eaguicel, SA-8S221M-1 (driving while
intorieated, complaint ilod Juno 7, 1958); United States
Flores, SA-87:395M.1 (driving whil intoricated, complaint filed.
August 18, 1087), United States v. Heinric, SA-SS-65M-1
(uttering isufficient cheek. complaint flod March 3, 1088);
United States v Rodrigues, SA-S7.255M-1 (driving while
intoxieatod, complalnt ilod Juno 8, 1957); United States o
Moore, SA-$7-400M-1 (driving while intosicated, complaint filod
August 20, 1987), United Stotea  Martines, SA-87-430M.1 (case.
dismissed  yvar after fling when dofondant made rescitution
Unéted Stotes v Meyer, SA87-352M1 (driving while ntoxicated,
complaint filed November 10, 1087): United Stotes o
Maldenado, SA-55-130M.-1 timisdemeanor theft, complaint filod
April 6, 1988); United States o Perry, SA-S5-220M-1 (uttering.
worthess checks, complaint filed June 7. 1988), United Seates v
Lacy, SA-S8-290M-1 driving while intoxicated, complaint filed
June 7, 1988). A more thorough search of the files in the Public.






images/00007.jpg
Before:

Confirmation discharges only the
debtor's liability, not that of a nondebtor
which may be liable as a joint tortfeasor
or otherwise to creditors.

After:

Confirmation discharges only the
debtor's liability, not that of a nondebtor
which may be liable fo ereditors as a joint
tortfeasor or otherwise.

or:

Confirmation discharges only the
debtor’s liability to creditors, not that of a
‘nondebtor which may be liable as a joint
tortfeasor or otherwise.
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Before:

Assume that one Megabank entity, for
example, a nonbank subsidiary of the
bank holding company, purchases a
limited partnership interest in a real
estate limited partnership while a
second, affiliated Megabank entity, for
example, a bank, makes a loan to the
limited partnership.

After:

Assume that one Megabank entity (for
example, a nonbank subsidiary of the
bank holding company) purchases a
limited partnership interest in a real
estate limited partnership while a
second, affiliated Megabank entity (for
example, a bank) makes a loan to the
limited partnership.
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Before:

We have considered the appellant’s
argument that the trial court’s denial of
the admission of the report in question
into evidence is reversible error.

or:

The damages are determined by
measuring the profit the dealer would
have made had she sold the car.

or:

The damages are the profit the dealer
would have made had she sold the car.

After:

We have considered the appellant’s
argument that the trial court committed
reversible error by refusing to admit this
report into evidence.
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PRINCIPLE 4

Readers pay more attention if you approach your material from their
perspective, not yours. (p. 136)

PRINCIPLE4A | Understand your readers. (p. 136)

PRINCIPLE 4B | At the start, show your readers (quickly) that you will give them practical
help without wasfing their time. (p. 138)

PRINCIPLE 4C

‘Adapt your language and organizational habits to your readers”. (p. 139)
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APPLYING PRINCIPLE 1: From Logic to Coherence (p. 39)

TECHNIQUE 1.1

Build containers everywhere. (p. 40)

TECHNIQUE 12

Make the focus specific enaugh to be helpful (p. 44)

TECHNIQUE 13

Before multi-part structures, create maps that are as clear as you can
make them. (p. 49)

ECHNIQUE 1.4

Use the document’s layout to make the structure visible. (p. 65)

TECHNIQUE 15

After you draw the map, follaw up with roadsigre. (p. 69)

TECHNIQUE 1.6

Make maps and roadsigns congruent with cach other and the terrain
they describe. (p. 70)

APPLYING PRINC

IPLE 2 The Dangers of Default Organizations (p. §5)

TECHNIQUE 21

Organize your analysis around your conclusion, not the history of your
rescarch or thinking. (p. §7)

TECHNIQUE22

Organize your analysis around your own legal framework or theme
rather than someone else’s (parficularly an apponent’s). (p. 103)

TECHNIQUE

When you write about cases ar other legal materials that fall into a
chronological sequence, organize them chronclogically only if your
analysis depends on that sequence. I it does not, reorganize them to
‘match the structure of your analysis. (p. 106)

TECHNIQUE 24

When you lista series of topics, make their organization match their
true logical relationship. (p. 109)

TECHNIQUE25

Organize your facts to emphasize the themes most relevant to your
legal analysis. (p. 111)

TECHNIQUE26

Because chronology tempts us to include every fact, elevant or not,
edit chronologies ruthlessly to eliminate unnecessary facts. (p. 119)
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Before:

Smith finally received the settlement
award in October, 2000, Several months
of negotiations led to the release of the
funds. But the length of the talks did not
reduce the joy of the newly wealthy
woman or her attorneys.

Before:

Like any other contract or agreement, a
lease is construed in accordance with the
intention of the parties, which is gathered
from its language in light of the circum-
stances surrounding the parties at the
time they executed it. Courts generally
engage in “purpose interpretation” when
examining the intention of the parties
and place great weight on the parties’
understanding of the purpose of a particu-
lar provision.

After:

‘Smith finally received the settlement
award in October; 2000. The funds were
released only after several months of
negotiations. But the length of the talks
did not reduce the joy of the newly
wealthy woman or her attorneys.

After:

Like any other contract or agreement, a
lease is construed in accordance with the
parties’intention, which is gathered from
its language in light of the circumstances
surrounding the parties at the time they
executed it. When courts examine the
parties’ intention, they generally engage
in “purpose interpretation,” placing great
weight on the parties’ understanding of
the purpose of a particular provision.





images/00029.jpg
R
et
e
S
Sre
e
By
ini e
Bt
e
e
e
o S
e
peripan v
Ertleioias
<o

AR SSIErMUING WOser 1D CIAnIEs (he case Wikl O Wilhout:
‘prejudice, the court. shall consider, among others, each of the
following fisctors: tho seriousness of the offonse; the facts and
circumstances which Jed to the dismissal; and the impact of
reprosecution on the administration of justice.

I

1

The factors in § 3162 as they apply here are as follows:

1 Seriousness of theoffense. Mr Robinson is charged with
theft of $26 worth of merchandise from the Base Exchange at
Brooks Air Force Base. The offense is a misdemeanor. It is not a
serious offense. Defondant doos not claim he should not be
‘prosecuted, but merely that he should have been proseeuted in a
timely fashion and tho government should not be allowed a
cavalier disregard of the clear requirements of the statute.

2 The focts sud circumetonces surrounding the delay.
Thers is no explanation given for the delay in the filing o this
case. (3) Defendant appeard before the Magistrate on the
complaint an Decembor 27, 1985, Counsel was appointed and
the undersigned first met Mr. Robinson in the Public Defender
Office on January 6, 1080, On January 9, 1989, the date
Seheduled for the preliminary examination, the undersigned
contacted the Special Assistant US. Attoney at Brooks Air
Force Base, advised that the preliminary examination had been
waived, and suggested that the case be resolved by Pretrial
Diversion. Two days later, the undersigned was informed that
the case would not be recommended for Pretrial Diversion.
Nothing more was heard from the government until the motion
to dismiss count one of the complaint. In that motion, the
government eoncedee that more than thirty days had elapsed
since the summons was served and implied that the date of the
initial appearance was somehor relevant to the determination
of the motion. Even 20, the dismissal was not entered until more
than thirty days had elapsed following the nitial appearance.
The only reference i the Speedy Trial Act o an appearance by a
defendant before a judicial officer’s being a factor i calculating
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Before:

The primary questions are (1) whether
the individual is a New York domiciliary,
(2) if she has a permanent place of abode
in New York, and (3) the number of days
she is physically present in New York.

After:

The primary questions are whether (1)
the individual is a New York domiciliary,
(2) she has a permanent place of abode in
New York, and (3) she is physically
present in New York for more than 180
days.
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Before: After:

The reason for there having been less Corporations have used funded
utilization by corporations of funded programs less often because . .
programs is .
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Before:

A creditor is required under California’s
one-action rule to foreclose upon
collateral before proceeding against the
debtor's unsecured assets when a
debtor's obligation is secured by

property.

real

After:

When a debtor’s obligation is secured by
real property, California’s one-action rule
requires the creditor to foreclose upon
collateral before proceeding against the
debtor’s unsecured assets.

or:

Under California’s one-action rule, when
a debtor's obligation is secured by real
property, the creditor must foreclose
upon collateral before proceeding against
the debtor’s unsecured assets.
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(5)... but imagine yourelf
reading all five pages
conscientiously and then
Confronting the next
paragraph, which tolls us

(6)...that the journey has
tobe s v eveard,
because atits end s an
anticlimax, neta
conclusion.

En route toits holding in Hazelwood that the newspaper was
anon-public forum, the Supreme Court distinguished its prior
decision in Tinker v. Des Moines Indep. Community School Dist.,
393 US. 503 (1969), which had permitted a broad scope for
student free speech. Tinker held that . ..

[FIVE PAGES OMITTED] (5)

As a result, the present record s insufficient to make any
final decision on the public forum issue. In fact, counsel for the
Brody group conceded this point at oral argument. (T at 33).
Consequently, this case must be remanded for development of
the relevant facts and a decision by the district court as to
whether the Downingtown Senior High School graduation
ceremony constitutes a designated public forum. (6)
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Before:

This case involves the novel issue of
whether or not a minor s responsible for
damages sustained by a restaurant in
lost profits resulting from a liquor
license suspension caused when the
minor orally misrepresented her age to
the owner of the restaurant who

thereafter sold liquor to her.

After:

The issue in this case is novel: Ifa minor
orally misrepresents her age toa
restaurant owner who sells liquor to her
and as a result has his liquor license
suspended, is the minor responsible for
the damages sustained by the restaurant
inlost profits?
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Before:

When enforcing the rules against
parking next to a fire hydrant, the palice
are under no obligation to take into
account the value or condition of the
parked vehicle when determining
whether to remove it.

After:

When a policewoman is deciding
whether to tow away a car parked
illegally next to a fire hydrant, she has
1o abligation to treat a new $100,000
Maserati any differently than an old and
rusty Chevrolet.
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Before: After:

The plaintiff was a mortgage lender to | The plaintiff was a mortgage lender to
the two debtors. Three parcels of real the two debtors. Its note and mortgage
estate comprised the plaintiff’s collateral, | were secured by collateral consisting of
which secured the note and mortgage. three parcels of real estate.
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Before:

Few New York cases deal with private-
sector drug-use testing.

After:

Few New York cases deal with the
private sector's testing for drug use.

or:

Few New York cases deal with drug-use
testing in the private sector.
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Before:

Compensation for the California damage
claimants remains a significant public
policy concern counseling application of
California law in a California forum.

Revision 1:

If California damage claimants are to
receive adequate compensation, as public
policy dictates they should, then the
courts should require that California law
be applied in a California forum.

Revision 2:

Public palicy dictates that California
damage claimants should receive
adequate compensation. To ensure this
result, the courts should require that
California law be applied in a California
forum.
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Before:

Governmental immunity is the doctrine
under which the savereign, be it country,
state, county, or municipality, may not,
be sued without its consent. The purpose
of the immunity of public officials is not
directly to protect the sovereign, but to
protect the public official while she
performs her governmental function,
and it is thus a more limited immunity
that governmental immunity. Courts
have generally extended less than
absolute immunity for that reason. The
distinction hetween discretionary acts
and ministerial acts is the most
commonly recognized distinction. The
official is immune only when what she
does while performing her lawful duties
requires “personal deliberation,
decision, and judgment.”

After:

Governmental immunity is the doctrine
under which the sovereign, be it country
state, county, or municipality, may not
be sued without its consent. The
immunity of public officials, on the other
hand, is a more limited principle, since
its purpose is not directly to protect the
sovereigm, but to protect the public
official while she performs her
governmental function. Because of the
principle’s more limited scope, courts
have generally extended less than
absolute immunity to public officials.
The most commanly recognized
Limitation arises from the distinction
between discretionary acts and
ministerial acts. Under this distinetion,
the official is immune only when what
she does while performing her lawful
duties requires “personal deliberation,
decision, and judgment.”
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After:

After charging John Robinson with the thefl of merchandise worth $26, o
‘misdemeanor, the government failed to fndiet him within the Speedy Trial Acts 30-
day time limit. The Court should therefore dismiss this case with prejudice, a result
dictated by the Act’s language and legislative histary, and by relevant case law.

The Act requires dismissal with prejudice when, as n this case, the offense is
minor, the delay was caused salely by the government, and reprosecution would
not contribute to the administration of justice. This remedy is further justified by
the Acts legislative history, which warns that routine dismissal of cases by the
overnment without prejudice will undermine the Act’ effectiveness.

Courts have consistently ordered dismissal with prejudice when, as in this
case, delay results from the government's negligence. Although the Fifth Circuit
has not confronted this precise issue, it has noted that dismissal with prejudice
would be appropriate when the government regularly violates the Acts time
limits. Prosecutors in this Distriet have indeed regularly dane so.

Under the Speeds Trial Act, the information should be dismissed
with prejudice.

The Speedy Trial Act not only requires charges to be dismissed if no
information o indictment is filed within thirty days from the date on which an
individual s arrested or served with a summons. 18 US.C. 3161(bl. It also
establishes three factors that a court must consider, among others, in deciding
whether to dismiss with prejudice:

a. the seriousness of the offinse,
b the facts and circumstances leading to the dismissal, and

the impact of a reprosecution on the administration of justice.

In Mr Robinson's case, all three factors weigh in favor of dismissal with
prejudice.

1 “lin dotormining swhether o dismiss the case with or without prefudico, ho court shall considar,

among others, asch of the following factors. the seriousness of the offese. the facts and circumn-
‘tances sehich ld o the dsmissal; and the impact of  roprosecution on the adsminisation of jus-
ticw:” IBUSC 3161(b),
Note This oetmse simply demorstrates P you ase ot isrepresentlng whas the Act soy. Could you
ntand put e guolation i the main tst? Ve, b he quostion nbeds the thrc facors i devee pare
e, rathe thon laying them out closry o thepige s they e e tex. Thechoie i 8 pudgment cll,
ind a clse one]
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Before: After:

The issue of good faith is most frequently | The issue of good faith is most frequently

raised in connection with the limited raised in connection with the limited
partnership debtor formed to invest in | partnership debtor which was formed to
real property and which holds only one | invest in real property and which holds

substantial asset. only one substantial asset.
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with prejudice has been rejected in United States v Taylor,
supra., see also United States o Caparella, T16 F:24 976 (20d
Cir 198, United States v. Russo, 741 24 1264 (11th Cir
1054), some courts have nonetheless implied a certain
proference for such dismissal, even where the offense is @
serious one, where the government failed to act through
negligence.

.. unlike the speedy trial rights of an accused under the
Sixth Amendment, sce Barker u. Wingo, 407 US. 514. 530, 92
S.Ct. 2182, 2101, 5 L E.2d 101 (1972), the Act’s purpose was
to fix specific and arbitrary time limits within which the
various stages of a criminal prosecution must occur:

Unéted States v. Caparelle, T1T F2d at 981 (emphasis added),
citing United Stotes v. laquinta, 674 F20 260, 264 (4th Cir
1982,

(®) In United States v Coparela, supra, cited approvingly in
Taylor, 108 5. CL at 2418, the Second Circuit discussed the
policy implications inherent n the Speedy Trial Act in order to
determine whether a criniinal complaint, charging the
defendant with the misdemeanor offense of opening mail
without authority, should have been dismissed with or without
prejudice. After a lengthy discussion of the legislative history of
the Act, the Court balanced the § 3162 factors and détermined
that the dismissal should have been with prejudice. The Court
found first that the misdemeanor offense was nol a serious one
and, second, that the prosecutor’s negligence was the sole cause
of the delay. Focusing primarily i this case on the impact on the
administration of the Speedy Trial Act, and on the
administration of fustice, the Court took the view that &
violation ofany of the Act’ time limitations nogatively impacted
om the administration of the Act. d. at 981. As to the effect of
dismissal of a prosecution on the administration of justice, the
Court found it greatly significant to roaffirm Congress's basic
purpose in enacting the Speeds Trial Act. Quoting then
Assistant Attorney General William Rehnquist, the Second
Cirvuit stated as follows:

) Wherenshis parsgrp
atheweierbufed e
W thepropomion or
et et
e e Al aiwaya
e By cf s
houkd e it the
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e s mlvance o he
frad
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The AAA was in the forefront of organizations
recommending accession by the United States to the United

Nations on the Recognition and of Foreign

Arbitral Avards, 21 U.S.T. 2517, T.I.A.5. No. 6997, 330 U.N.T.S.
38 (1958). The Convention, which was ratified by the United
States in 1970, provides among other things for prompt and
effective enforcement of voluntary international agreements to
arbitrate. At the request of the State Department, the
Association convened a committee of international arbitration
experts to draft proposed implementing legislation. The AMA's
proposal formed the basis for what is now Chapter 2 of the
United States Arbitration Act, 9 U..C. §§ 201-08 (1982).
The AAA has no direct iaterest in the adeinistration
of the Maun between the parties. Nor b,/ .;I’A,Me,
_thaAMA any interest in the underlying merits of the dispute.

The Association's concern here is in having our judicial system

firm the imps and y of
arbitration in international comercial relationships.
VEEREFORE, the Anerican Arbitration Association
respectfully moves this Court for leave to file the annexed

brief as amicus curise in support of Petitioner.
Respectfully submitted,
Attornevs for Anicus Curise
American Arbitration Association

December 10, 1984
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Before:

The Division’s claim raises three
issues. First, was an overpayment made
to Mr. Smith? Second, does W.C.5.A
44:10-4(a), and the case law interpreting
it, authorize a lien to recover the money
for him? Third, can the Division rely on
W.C. Reg. 44.10.(4), which does authorize
alien?

After:

The Division's claim requires us first
to determine whether it overpaid Mr.
Smith. If not, the case is resolved in his
favor. If so, however, two issues arise:
Does W.C.S A 44:10-4(a), and the case law
interpreting it, authorize a lien to recover
the money? If that statute is not
available, may the Division nevertheless
rely on regulatory authority under W.C.
Reg. 44.10.4), which does authorize a
lien?
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Before:

The foregoing section shall be deemed to
be a covenant of Mortgagor under this
Mortgage to pay any federal income
taxes due and owing; provided, however,
that failure to pay the same does not
result in a lien against the Trust Estate
which is not a Permitted Lien as defined
in the Company Credit Agreement.

After:

The foregoing section shall be deemed a
covenant of the Mortgagor to pay any
federal income taxes due and owing, but
only if any lien against the Trust Estate
resulting from a failure to pay is a
Permitted Lien as defined in the
Company Credit Agreement.
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PRINCIFLE 1

Readers absorb information best if they understand its significance
as s00n as they see it. (p. 15)

PRINCIPLE 1A

Providea focus. (p. 20)

PRINCIPLE 1B

Make the structure explicit. (p. 23)

PRINCIPLE 1C

Begin with familiar information, not new. (p. 25)

PRINCIPLE 2

Readers absorb information best if ts form (its structure and sequence)
‘mirrors its substance (the logic of an analysis, the plot of a story, the
theme of an argument). (p. 25)

PRINCIPLE 24

When you organize a series of propositions or facts, make their sequence
follow your underlying logic, plot, or theme. (p. 29)

PRINCIPLE 2B

When you organize a series of sections o “chunks” of information, make
their hierarchy match the relative importance of their contents. (p. 32)

PRINCIPLE2C | When you organize a sequence of information, put the most important
information where readers naturally pay most attention. (p. 33)
PRINCIPLE3 | Readers absorb information best if they can absorb it in pieces. (p. 16)

PRINCIPLE 3A

Break up larger blocks of text by using headings, shorter paragraphs, and
white space. (p. 16)

PRINCIPLE 3B

Break up smaller blacks by using bullet points and lists. (p. 16)

PRINCIPLE 3C

Break longer sentences into phrases and clauses separated by
punctuation (or into shorter sentences). (p. 16)
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Before:

The primary motivation for United
States depositors to place their funds
with a branch outside the United States

is to receive a higher rate of return.

Revision 1:

United States depositors place their
funds with a branch outside the United
States primarily because they want to
receive a higher rate of return.

Revision 2:

Abranch outside the United States
attracts funds from United States
depositors primarily because it pays a
higher rate of return.
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Subpoint 1 Subpoint 2 Subpoint 3

Subpart a Subpart b
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negative adjectives (unsupported, unproven)
implicitly negative verbs (exclude, preclude, prohibit, fail)
fnplin e reantve conmctinewonds: finiloss, sont: withoot: suatnsy
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of work. California law is also discussed
in this memorandum because of its
staunch position against restrictive
covenants. Because I did not find
relevant authority, the possible impact of
garden leave provisions under
Massachusetts or Illinois law will not be
discussed in this memorandum.

covenants, but does not discuss
Massachusetts or Ilinois law because I
did not find any relevant authority.
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Before:

The implementation of the proposal
would require Widget Corp. to breach
existing contracts because it would have
to change its source of raw material.

After:

Toimplement the proposal, Widget Corp.
would have to change its source of raw
material, and therefore to breach
existing contracts.
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Simplify these:

to these:

situated in
starting out with
start up
subsequent to
supposing that
the fact that

the question of whether, whether or not,
as to whether

with a view to
with respect to, with regard to, with reference to

with the exception of

in
starting with
start

after

it

that

whether
to
about, cancerning

except for
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HExample 1
TABLE OF CONTENTS

CERTIFICATE OF INTERESTED PERSONS
REQUEST FOR ORAL ARGUMENT. . .
TABLE OF AUTHORITIES .
STATEMENT OF JURISDICTION
ISSUES PRESENTED FOR REVIEW
STATEMENT OF THE CASE. . . ST s

1. Course of Proceedings and D\spnsmnn in the Court Below .

2. Statement of Facts. ......... -
SUMMARY OF THE ARGUMENTS ...............
ARGUMENT AND AUTHORITIES

1. The District Court Erred In Finding That The Search

Of Defendant, Conducted Pursuant To A Frisk Of All Employees

At A Federally-Contracted Prison Facility, Was Consensual . . s diB
IL The District Court Erred In Denying Defendant’s Motion

For Judgment Of Acquittal, Where Insufficient Evidence

‘Was Presented To Show That Defendant Intended

DRt e oebrabanih o s R 21
T The District Court Erred In Den} ing Defendant’s Motion For Mistrial, Where

An Unrresponsive, Hearsay Answer During Cross-Examination Violated

Defendant’s Sixth Amendment Right To Confrontation,

And Led The Jury To Improperly Infer That Police Knew

‘Of formation Hogariing Delandunts Prior Distribution OF Drugs . .28
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VIA HAND DELIVERY arttd}

us.
Trust Office

Trust Company Bank
Atlanta, Georgia 30303

wh
Re: Trust Company Bihk, -2& successor Trustee wider

Sgeoment vith Peter/A. dated July 14,
1983 ="

Dear Caroline: t‘\{

I teve enclosed/an execution counterpart offFirst
Consolidated Amendatory /Agreement, dated as of March 31,
1987, ky—amd betveen J .+ Samuel . Sr. and B. L.

w as Purchasezs) im, and Trust Company Bank a:
successor Trustee with Peter A.
dated July 14, 1983, the maturity date

of the subject purchase money indebtedness from March 31,
1987 to May 31, 1987. 5 img[The

weuldampreeisteyour—emscuring,
on behalf of Trust Company Benk and affixiesthe f /lRes®
ﬁﬁfﬁm. éxecttion, = N Qxtcule
“wdice b g the Agreement back to me so that I may forward
' 7.,:“ to Bob Garrison for execution by the Purchasers.
i

YA

I would be pleased to answer any questions ot-
address any comments you may have regarding the Agreement.

f]tkse

sml With best regards. -

Yours very truly.

To—7

‘7/ A’ F(-«/ $u))hf"-u> 74
56719. Thants ,[;/70»/*

he// od Hen me‘V‘)’
700& ars Ja(w/ Fas.

Enclosure

cc:
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FROM:
DATE:

RE:  Allocation of attorney’ fees in patent cases for non-patent and
Jix - patent wid Hi fetent itk
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rassive Voice

Simply put, when you use active voice, the subject of the sentence acts and the
object of the verb is acted upon:

The union filed a complaint.

An attorney must deposit a client’s funds into the Client Trust Account.

When you use passive voice, the subject of the sentence is acted upon, and a form of
the verb ‘1o be” precedes the verb:

A complaint was filed by the union.

A client’s funds must be deposited by the attorney into the Client Trust
Account.

Passive voice has two primary disacvantages. First it can blur the clarity of the
action: The actor disappears into the sentence’s interior and verbs become limp and
hollow. Second, it may lead to ambiguity because the agent can disappear from the
sentence altogether.

A complaint was filed [by whom?].
A client’s funds must be deposited into the Client Trust Account [by whom?].

Mistakes were made [by whom].

As a result, when a sentence’s goal s to describe an action, it verb should ordinarily
be in the active voice. However, passive voice does have its ses, as we point out in
chapter 1:

« When the abject, goal, or victim of the action is more important than the
subject: “My client was lied ta and cheated ”

« When the passive allows you 1o follow the “old info-new info" pattern
Consider the example on page 177 invalving Dr. Jones. To maintain the
paragraph’s organizing pattern, the second and third sentences are both in
passive form.

« When the passive allows yau to move the actor to the end of the sentence for
emphasis: “This fraud was perpetrated not by the defendant, but by the
plainiifi”

+ When we do not know cause or agent, or when they are unimportant
Example: “Traffic was brought to  halt” or “Traific was snarled for two hours.”

+ When you want to disassociate yourself from the statement without actually
attributing it to someone else. Example: “Overruns are projected. ..

+ When you want 1o be less than clear and direct (for example, in same
Ttarmaton ansees
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MEMORANDUNM

10
FROM:
DATE:

RE:  Allocation of attorney's fees in patent cases for
nen-patent and mixed patent and non-patent
insues

Per your mquest T have researched the {ssue of
whather o provailing party entitled 1o aitorney foos
under 35 USCA. §285 is entitled o recovery for
isstes not exclusively patent related.

Section 255 0 35 1S C.A. provides that “the court
in exceptianal cases may avward attorney focs to the
prevailing party. Courts have repeatedly held that 35
USCA §285 only applies to an award of attorney
focs. for patent relatod issucs. Machinery Corp. of
America Gullfiber AB, T74 F.24 467 (Fed, Cir. 1085)
(when an action embraces both patent and non-patent
claime, no attormey fies under statute authorizing fees
In exceptional patent. cass can be awarded for time
incurred in Uitigation of non-patent fssuce). Heighes v
foui American, Tne., 724 F24 124 (Fed. Cir. 1984) (an
award of attomey fees must be set aside i the award
i miade for work on issues not covered by the statu-
tary provision). HM. Stickie v. Heublin, Inc., 716 24
1550 (Fod. Cir. 1983 (award of attorney focs in patent
infringement case was excessive in that it covered
non-patent issucs). DuBit v Harwell Entorprises
Inc, 540 F2d 690 (4th Cir, 1976) (where an action
embraces both patent and non-patent elaims no award
of attorney fees can be aliowed for foes meurred in lti-
gating non-patent lsses).

One sign of unfortunate things to
cotne: the e clause, with s dou-
ble “and.” s difficult o under
stand.
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Before: After:

The amount of damages is determined by | The amount of damages is determined
the measurement of the profit the dealer | measuring the profit the dealer would
would have made by the sale of the car. | have made by selling the car.
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types of issues.

In Beckman Instruments, Tnc. v. LKB Produkter
AB, 892 F.2 1547 (Fed. Cir. 1959), the Federal Circuit
recognized the precedent set in Stickle. In Beckman
the appellant contended that it was improper for the
district court to consider a non-patent claim (an anti-
trust claim) in a recovery for attorney fees under 35
US.CA. §285. The court held that “in an action hay-
ing both patent and non-patent claims, recovery may
be had under § 285 for the non-patent claims if the
issues involved therewith are intertwined with the
patent issues” Id. at 1552,

Although 35 US.C.A. § 285 does not provide for or
require that attorney fees be recoverable for “mixed”
services, case authority suggests that attorney fees
are recoverable for “mixed” services where non-patent
and patent issues are so intertwined that the evidence
is material to both. However, neither statutory author-
ity nor case authority suggests how attorney fees
should be apportioned when the court chooses to seg-
regate the patent and non-patent issues.

Fifth paragraph: Again, the memo-
randum’s “default” organization
is evident with the case cite at the
beginning of this paragraph. The
author gives us the cite because
this was the next case she ana-
Iyzed. But from the reader’s per-
spective, the topic of the next
paragraph is instead always
“Why do I have to read this para
graph? How docs it itinor mve
things forward?”

Final paragraph: The memoran-
dum’s “answer” finally emerges,
but it should have been at the
beginning, However, if you sim-
ply take this paragraph and move
itup, you will note how thin the
conclusion actually is. The
impression at the end, then, is
consistent with that throughout:
‘The writer does not really have
command of her analysis
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ANTHE UNHTED STATES DISTRICT COURT
WESTERN DISTRICT OF PANACEA

MIDWEST SEED, INC,,

Plaintiff, No. C89-1572
v

FIRST CITIZENS BANK, a banking corporation; ~ MEMORANDUM IN SUPPORT

RELIABLE EXPRESS, INC., a Panacea OF DEFENDANT RESOURCE
corporation; RESOURCE DEVELOPMENT DEVELOPMENT COMPANY'S
COMPANY, a Lebanese corporation, 'MOTION TO DISMISS THE
COMPLAINT
Defendants.

Preliminary Statement

This case arises from a single international sales transaction. Plaintiff and its
shipping agent, Reliable Express, Inc., failed to satisfy the terms of a letter of credit
through which it was to be paid for a shipment of seed. Because of this failure, the
letter could not be honored by First Citizens Batik (FCB”), its issuer. Plaintiff has
sued FCB, Reliable Express, and Resource Development Company, to which it was
attempting to sell the seed, for breach of contract. In addition, in an effort to create
federal jurisdiction for a simple letter of credit case, it asserts a Racketeer Influ-
enced and Corrapt Organizations Act (‘RICO") claim against the defendants for
conspiring to breach the letter of credit contract.

Plaintiffs complaint should be dismissed as to Resource Development Com-
pany because it does not allege that the company—a Lebanese corporation with 1o
office or assets in this state—has sufficient minimum contacts with the state for
this court to assert personal jurisdiction over it. In addition, the complaint fails to
allege any of the predicate facts necessary to establish a RICO claim, and fails to
allege fraud against Resource Development Company with the particularity
required by Rule 9(b) of the Federal Rules of Civil Procedure,

Facts
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That case, however, has been severally criticized if not

vitually overruled.

Close v. American Airlines, 87 F. Supp.

1062, 1065 (SND.N.¥.

1984). To allow a Unitgl States

ring financial loss in tnd United States due
ates to enjoy
greater access to ti erican citizen injured
abroad would seem so 1d. Thecefore, the
rule applicable to Amerikgn citifens injured abroad should
also apply to United State Porations injured abroad.
The financial loss suffere 3 United States corporation in
this country as a result ¢ evéWts occurcing outside the
United States, therefofe, cannot Ne.deemed to create a
-direct effect in t for purposes of the
FsIA.
1f a Ufited States corporation Bannot recaver for

such loss, a on cannot recover

for similay/losses. As a result, whatever fi;

Akropan # foreign corporation, may have suffere

cannot,

5, Algeria, as a matter of law, be deemed “xg

“direct effect in the United States

unt to a

efendants are immune from this Court's jurisdiction and

Draft: 10/05/88 NYCCC202 Document No. 24499
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Seeing the World Through Your Reader's tyes

We can violate aur readers’ rganizational expectations on the small scale as
well as the large—as the three examples below show. This usually happens
because we fail to think abaut the perspective from which a passage should be
written.

In the two versions of the passage below, taken from a letter to a client, the frst
adopts a legal perspective, the second the clients. The first may be appropriate
for a judge, an administrative agency, or, an occasion, anather lawyer. The
second is usually best for the client itself

Version 1

Both the Unruh Act and the Health & Safety Code contain
antideficiency provisions. If either of these statutes applies, it

will bar the Bank from obtaining a deficiency judgment,
regardless of who purchases at the repossession sale. The Unruh

Actappliesto. ..

Version 2

The Bank will be able to obtain a deficiency judgment
against the obligor if the Bank has made a direct loan to the
purchaser of the boat or mobile home. However, the Bank will be
barred from obtaining a deficiency judgment, regardless of who
purchases at the repossession sale, if the Bank has purchased a
retail installment contract from a dealer. The relevant
antideficiency provisions are contained in the Unruh Act. . ..

Here is another example, drawn from a brief:

Version 1

Because Megacorp’s claim is so great, it would be severely
penalized by the use of § 502(d) against it at the filing of the
Objection. If this were to oceur, Megacorp would arbitrarily be
singled out for different treatment than other creditors. Such a
result would be contrary to the intent of § 502(d), which is to
assure that the assets of the bankruptey estate are distributed
equally. Davis, 889 F.2d at 662.
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Before:

Rule 11f-6(c) is generally a basis for
arguments either asserting that the
proposal would require the registrant to
violate its existing obligations or that the
proposal’s objective is too broad.

After:

Rule 11£:6(c) is generally a basis for
arguments asserting eiher that the
proposal would require the registrant to
violate its existing obligations or that the
proposals objective is too broad.
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Before:

The potential appreciation will be
defined at the time the Contingent
Payment Rights are issued in such a way
as to allow the Holders to assess the
value of the potential appreciation prior
to entering into the Merger Agreement.

After:

When the Contingent Payment Rights
are issued, “potential appreciation” will
be defined in a way that allows the
Holders to assess its value before they
enter into the Merger Agreement.

or:

Because of the definition given to
“potential appreciation” when the

Contingent Payment Rights are issued,
the Holders can assess its value before
they enter into the Merger Agreement.
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Before:

Several nations in response to what they
thought to be an inappropriate
extraterritorial investigation by the
United States enacted blocking statutes
intended to frustrate the investigation

After:

In response to what they thought to be
an inappropriate extraterritorial
investigation by the United States,
several nations enacted blocking statutes
intended to frustrate the investigation.
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Before:

The employee was instructed to pump,
the bilge of a boat into the water. After
seeing a posted notice stating that such
pumping was illegal and calling the
Coast Guard to confirm this fact, he
refused to do so.

After:

The employee was instructed to pump
the bilge of a boat into the water, despite
a posted notice stating that such
‘pumping was illegal. Before he refused tc
o0, he called the Coast Guard to
confirm its illegality
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‘The question for our determination is whether there are any
otherwise existing First Amendment rights. Because the First
Amendment does not require the government to permit
unfettered access to its property, the answer depends upon
whether or not the graduation ceremony at Downingtown Senior
High School qualifies as a public forum, (1)

1 Whether the Gradustion Is a Public Forum

The Supreme Court has adopted a framework of forum
‘analysis to assess whether a government entity must permit
speech or expressive activity on its property. In Perry Forum
Educ Ass'n v Perry Local Educators’ Ass'n, 460 US. 37 (1983),
the Court set forth three types of forums that a government may
establish. (2)

First are “quintessential public forums” such as streets and
parks in which the state can enforce only time, place, and
manner restrictions, or content-based restrictions that are
necessary to serve a compelling state purpose. Id. at 45. Second
are “designated public forums " which the state creates by
deliberately opening them to the public. As long as a
‘government entity maintains such a forum, it is subject to the
same restrictions as a quintessential public forum. Id. at 45-46.
Thus. in either type of public forum, a content-based restriction
s only permissible if it can survive strict scrutiny.

The third and final eategory is the “non-public forum " Here,
the state may enforce not anly time, place, and manner
restrictions, but also any other reasonable restriction that is not,
based on an attempt to suppress a particular viewpoint. Id. at
46, Thus, these restrictions may exclude certain eategories of
speech by subject matter and type of speaker. provided that the
rules are reasonable and the viewpoint neutral. Carneliua v.
NAACP Legal Defense & Educ Fund, Inc., 473 US. 788, 806
(1985)
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Before:

. Toeffect a valid pledge of an intangible
chose in action such as a bank deposit, the
pledgor must transfer possession of an
“indispensable instrument”to the pledgee.
Id. at 562; see Peoples Nat'l Bank of
Washington v. United States, 777 F.2d 459,
461 (9th Cir. 1985).

In Duncan Box & Lumber Co. v. Applied
Energies, Inc., 270 SE.2d 140 (W.
1980), however, the bank agreed to
finance the purchase of land by a

subdivider, Applied Energies, Inc. .

A

After:

.. Toeffecta valid pledge of an intangible
chose in action such as a bank deposit, the
pledgor must transfer possession of an
“indispensable instrument” to the pledgee.
1d. at 562; see Peoples Nat'l Bank of
Washington u. United States, 777 F.2d 459,
461 (9th Cir. 1985).

Such a transfer may not he necessary to
effect a valid pledge, however, when an
account has been set up by agreement
between creditor and debtor to secure the
debtor’s obligations. In Duncan Box &
Lumber Ca. v. Applied Energies, Inc., 210
SE.2d 140 (W. Va. 1980), the bank agreed
to finance the purchase of land by a
subdivider, Applied Energies, Inc. ...
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Before:

No commission will be payable to X
unless . .

Before:

The Court did not adopt the defendant's
theory

After:

Y will pay a commission to X only if . .

After:

The Court rejected the defendant’s
theory
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STYLE
PRINCIPLE 1

In legal writing, style should be transparent but clarifying and
energizing, (p. 265)

TECHNIQUE 1.1

Use syntax to create an energetic thythm. (p. 265)

TECHNIQUE 12

Be brief. (p. 269)

TECHNIQUE 13

Use metaphors, but use them sparingly: (p. 269)

TECHNIQUE 14

Write actve, concrete sentences as often as you can. (p. 270)

STYLE
PRINCIPLE2

Your persona should be credible and professionally engaging.
(p.271)

TECHNIQUE2.1

Choose and maintain an appropriate level of formality. (p. 275)

TECHNIQUE22

Avoid jargon. (p. 276)

TECHNIQUE23

Make your point plainly and directly, and then stop. (p. 279)

TECHNIQUE 2.4

When you write to someone, write as one human to another. (p. 280)
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There i 1o question that the Downingtown Senior High
‘Sclool graduation coremony is not a quintessential public
forum. Rather, the prosent dispute centers on whether the
commencement s a designated public forum or a non-public
forum. The determination of whether the government has
dosignated a public forum 15 based upon two factors:
governmental intent and the extent of use granted. Gregoire &
Centennial School Dist., 907 F2d 1366, 1371 (34 Cir., ccrt.
denied, 11LS, Ct. 253 (1900) We must also bear in mind that
“[tjhe government does not create a public forum by inaction or
by permitting limited discourse, but only by intentionally
opening a nontraditional forum for public discourse.” Carneli
473108 at 802

To assess governmont cfficials’intent under the first factor;
we focus on their palicies and practices, the nature of the
property, and the compatibiliy of the property with expressive
activity. Comelius, 473 LS. at 802 When cxamining the extent
of use granted, we must be mindful that a designated public
forum “may be so designated for only lmited uses of for
limited claas of speakers.” Student Coalition for Peace v. Lotwer.
Merion Sehool Dist. Bd. of School Directors, 776 F:21 431, 436
(34 Cir. 1985, Restrictions of this type do not mean that the.
forum is non-public, but show that the government has created a
“limited public forum.” a type of designated public forum, whose
scope is circumseribed either by subjost matter or category of
speaker. (3)

‘Woare guidod in this inquiry by several prior cases that have.
considered whether a given fcility owned and operated by a
‘public school constitutes a designated public forum. (4) Most
ignificantly,in Hazelwood Schoo! Dist. v. Kuhlmeier, 484 US.
260188), the Supreme Court held that a public high schoal's
student newspaper was not a designated public forum, The
student plaintifs in Hozelwood alleged that the decision of
school officials to consor and deleto certain articles concorning
the subjects of pregnancy and divoree violated their First
Amendment froe speech rights,

T pgrgh uady
Sexciba e famevoklor
S ing whabes e
S ey 5
Seigated i b
bt gives o e bt
i heppencdehen e
e g the
ek o e fcs

41T i of v
e e ol omy
Tocteps” et il
b ekt e g
[r—
e e o udance
iy e T
e gt the
idnce, e dcus
Thcase by et e
Sonses iy,





images/00123.jpg
Subpoint 1 -«—— Subpoint 2 <€—» Subpoint 3-€¢—® Subpoint 4





images/00054.jpg
Before:

Question: Where a bank is agent for a
syndicate of banks seeking recovery of
defaulted loan payments, may the agent
banik sue the defaulting party in its name
only as agent without naming the
syndicate banks and their subsidiaries as
captioned parties to the action?

Summary Answer: A strong case can be
made for naming only the agent, and not
the syndicate for which it acts.

After:

Question: [Remains the same.]

Summary Answer: Whether an autho-
rized agent s a “real party in interest” for
the purposes of Rule 17(a) remains
unanswered by relevant authority. Case
law and treatises provide conflicting
advice to litigants. A strong case can be
made for naming only the agent, because
[sum up the reason]. However, because
litigation is likely to arise over this issue,
investing time now to arrange for the
syndicate banks to be named as plaintiffs
may be more efficient.
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Before:

Under questioning, Dr. Jones testified
that Smith had been merely simulating
the symptoms of neck injuries, and in fact
presented no observable trauma that
could explain the pains of which he com-
plained. However, doctors often treat
patients who complain of precisely the
same symptoms, but who also present no
visible trauma, as Dr. Jones was forced to
acknowledge concerning her own experi-
ence. Therefore, the issue of whether
Smith suffered an injury cannot be held
to be resolved by Dr. Jones’ testimony.

After:

Under questioning, Dr. Jones testified
that Smith had been merely simulating
the symptoms of neck injuries, and in fact
presented no ohservable trauma that
could explain the pains of which he com-
plained. However, Dr. Jones was forced to
acknowledge that she and other doctors
often treat patients who complain of pre-
cisely the same symptoms but who also
present no visible trauma. Therefore, Dr.
Jones’testimony cannot be held to resolve
the issue of whether Smith .. .
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not maintain a mailing address, post office box or telephone
in the United States. NAFTEC does not advertise, solicit
business, or send its agents or employees to this country.
NAPTEC had no reason to believe that it would now be the
target of litigation instituted in the Southern District of
New York by a panamanian corporation with whom it has no
contractual or other relationship.

NAFTEC has not availed itself of the privileges of
American law and litigation in New York was absolutely
unforseeable. To force NAFTEC to litigate Akropan's claim in
New York would be extremely inconvenient since NAFTEC has no
presence in the United States. Finally, the United States
has no interest in hearing a suit between a panamanian
corporation and an Algerian company arising out of an _
accident which took place in Algeria on a Bahamian Tanker
loading Algerian oil destined for Northern Europe. NAFTEC
does not have sufficient "minimum contacts" with the United
States to justify this Court in exercising personal
jurisdiction over it. Any exercise of personal jurisdiction
over NAFTEC would violate all traditional notions of fair

play and justice. See Internationsl Shoe, 3

fEWAITE

Draft: 10/05/88 NYCCC202 Document No. 2449g
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Before:

There is 1o case law or statutory
provision that directly supports the
proposition that a garden-leave provision
would be enforceable in the United
States. However, this memorandum
discusses a New York case that may offer
some support for garden-leave
provisions. The case involves post-
employment restrictive covenants and
may be indicative of a judicial
willingness to enjoin an employee from
working for a competitor when the
former employer has agreed to pay the
employee for the period he or she is out

After:

No case law or statute directly supports
the enforceability of garden-leave
provisions in the United States.
However, a New York case may offer
some support for these provisions. The
case, which involves post-employment
restrictive covenants, may indicate a
judicial willingness to enjoin an
employee from working for a competitor
when the former employer has agreed to
pay the employee for the period he or she
s out of work. This memorandum also
discusses California law, which takes a
strong stance against restrictive
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Before:

However, if, through fluctuations in
exchange rates or upon some action by
Worldeo, the dollar equivalents of the
obligations were to rise above
$10,000,000, then Bigbanik would, under
the Agreement, be entitled to demand
additional collateral.

Revision 1:

However, if the dollar equivalents of the
obligations rise above $10,000,000,
either through fluctuations in the
exchange rates or upon some action by
Worldco, then the Agreement entitles
Bigbank to demand additional collateral
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AJ0UEL the Lommitee Delioves thatL Inger e Sanaue
version it would be unlikely that a great many cases would
be reprosecuted, the potential for such occurrences exists,

‘With respect to the propriety of requiring a permanent bar to
future prosecutions, the Committee adopts the position of the
American Bar Association as stated by the Advisory
Committee in their Commentary on Standards Relating to
Speedy Trial.

The position talen here is that the only effective ren-
edy for denial of speedy trial is absolute and complete
discharge. If, following undue delay in going to trial,
the prosecution s free to commence prosecution again
for the same offense subject only to the running of the
statute of limitations, the right to speedy trial is
largely meaningless. Prosecutors who are free to com-
‘mence another prosecution later have not been
deterred from undue delay.

Finally, the Committee notes that the spokesman for the
Judicial Conference, Judge Zirpoli, endorsed the ABA
‘position. .

1074 US. Code Cong. & Admin, News 7401, 7430,

While it can 1o longer be argued that the “with prejudice”
dismissal is presumptively favored, United States v. Taylor, 108
. Ct. 2413, 2418 (1988), where the avowed purpose of the
dismissal without prejudice is to coerce a plea by threat of
reprosecution, dismissal without prejudice will simply send a
message that the courts are determined to ignore the “with
‘prefudice” sanction. That message can only lower the publics
esteem for a judicial system by reinforcing the current
perception that the system is ‘rigged.”

1 (5)

In United States v. Angelini, 553 F. Supp. 367 (D). Mass.
1982, a prosecution was not brought to trial within the seventy-
day limit of § 3161 (cX1), plus exclusions. The defendant’s
motion to dismiss was granted 25 days after the expiration of
the time for trial.
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1. The offense was minor Mr. Robinson is charged with a misdemeanor,
the theft of $26 worth of merchandise from the Base Exchange at Brooks Air
Force Base.

2. The delay resulted from the government's proerastination. The delay
resulted solely from the government's repeated failure to act, not from plea

negotiations or any other events in the case.

The initial proceedings. .

The motion to dismiss. ..

The filing of the information.

3. Reprosecution would coniradict the Act’s purpase. In deciding whether
dismissal should be with or without prejudice, the legislative history is
instructive. Tt reflects much concern that dismissal without prejudice would
overburden the grand jury system and, more important, would diminish or
destroy the Act’s effectiveness as a sanction against unjustified prosecutorial
delays,

With respect to the propriety of requiring a permanent bar to future
prosecutions, the Committee adopts the position of the American Bar
Association as stated by the Advisory Committee in their Commentary on
Standards Relating to Speedy Trial:

The position taken here is that the only effective remedy for
denial of speedy trial is absolute and complete discharge. If,
following undue delay in going to trial, the prosecution is free to
commence prosecution again for the same offense subject only to
the running of the statute of limitations, the right to speedy
trial is largely meaningless, Prosecutors who are free to
commence another prosecution later have not been deterred
from undue delay.

1974 US. Code Cong. & Admin. News 7401, 7430,

IL  Case law supports dismissal with prejudice when a delay results
from the government’s negligence or when it regularly fails to
meet time limits

Although courts have generally rejected a presumption that a dismissal for
violating the Speedy Trial Act should be with prejudice, several courts in other
circuits have held that dismissal with prejudice is required when the government
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indictment or information lins been fled. 18 US.C. § 3161(c1)
The government supported its lea for a dismissal withoat
prejuice by stating a nee for “effective plea negotiations” to
continue. However, the undersigned had informed the
government that there would nat be a plea o guily at the tme,
on January 11, 1980, when the Special Assstant US, Attorney.
advised that there would nat be a Pretrial Diversion
recommendation. There was no further contact from the
government until March 3, 1989, when, again, the Special
Assistant US. Attorney asked fa plea agreement could be
reached and was informed that one could not. Even 20, i was
one month later that the government got around to fling the
Tnformation. Any faifure to comply with the Speedy Trial Act s
due entirely o the filure of the government {0 act, Where it is
the government that has faile t accord the defendant is
rights under the Specdy Trial Act,that fact should weigh
against the government and n favar of the defendant, rquiring
that the dismissal should be with prejuics

2. Impactof eprosesution on the dministration of the.
Act and the adnuntration of ustice. [n detormining whethor a
dismissal or violation of the Speedy Trial Act should be with o
without prjudic, the legilative history 1t mstructive I the
legialative process, there was much concern aver poseibe abuse
i the dismissal without prejudice option: 4)

The Committee believes that permitting the reprosecution of
& defendant whose case has boen dismissed for faling to
‘maot tho speedy trial limits could rosult in unnocessary
expenses and may have a detrimental impact on the grand
Jury system, particularly in districts where criminal flings
are high. This danger was highlighted by Judge Feikens in
his remarks to the Subeommittee:

Another area of doubt is that engendered by a
consideration of the technique of the bills (3. 754)
dismissal “without prejudice 1 would think if  were
‘you,of the impact on the grand jury systems of ro-
indictments and the time requirements of re-
indictment,
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Before:

The following description encompasses
all the material terms and provisions of
the Notes offered hereby and supplements,
and to the extent inconsistent therewith
replaces, the description of the general
terms and provisions of the Debt
Securities (as defined in the accompanying
Prospectus) set forth under the heading
“Description of Debt Securities” in the
Prospectus, to which deseription reference
is hereby made. The following description
will apply to each Note unless otherwise
specified in the applicable Pricing
Supplement.

After:

We provide information to you about
our notes in three separate documents
that progressively provide more detail

1. The Prospectus
General information that may or
may not apply to each note.

2. The Prospectus Supplement
More specific than the prospectus. To
the extent information differs from
the prospectus, rely on the
information in this document.

3. The Pricing Supplement
Provides final details about
specific note including its price. To
the extent information differs from
the prospectus or the prospectus
supplement, rely on the information
in this document.





images/00116.jpg





images/00039.jpg
Before:

In the circumstances of this case, imposition of
such liability upon Zallea is unwarranted. In
this case, there simply were no general stan-
dards of steam quality—that s, of the permissi-
ble levels of chemicals or corrodents—upon
which Zallea reasonably could have relied. The
evidence does not support the conclusion that
Zallea did have or should have had knowledge of
the likelihood of the joint failures sufficient to
justify imposing liability upon Zallea. The evi-
dence instead supports a finding that WEPCO
was in a position to have superior knowledge of
the actual quality and contents of its steam, and
to have expertise and access to knowledge con-
cerning the steam in its pipes. Since there were
1o general industry standards for levels of chem-
icals or corrodents in light of which Zallea could
have designed the expansion joints or issued
warnings, and since WEPCO was in a better
position to evaluate its own steam quality and
chemical or corrodent levels, the loss resulting
from the still unexplained failures must fall
upon WEPCO rather than Zallea.

After:

In the circumstances of this case,
imposition of such liability upon
Zallea is unwarranted for two
reasons First, in this case there
simply were no general

standards. . .. Second, the evidence
supports the conclusion that
WEPCO, not Zallea, was in a better
position.
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PRINCIPLE 1 Readers absorb information best if its form mirrors its substance.
Therefore, say exactly what you mean and avoid distracting verbal
static. (p. 247)

TECHNIQUE 1 Choose the word that captures your precise meaning, (p. 248)

TECHNIQUE 2 Choose the word that captures the right tone. (p. 251)

TECHNIQUE 3

Be concise. (p. 251)

TECHNIQUE 3.1

Do ot define the obvious. (p. 252)

TECHNIQUE 3.2

Avoid “stretched connections” (or compound prepositions). (p. 2

TECHNIQUE 33

Avoid strings of prepositional phrases. (p. 257)

TECHNIQUE 3.4

Do not avoid apostrophes. (p. 258)

TECHNIQUE 3.5

Avoid redundant phrasing, legal or atherwise. (p. 255)
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Before:

Plaintiff went to Dr. Jones in January
1996 for treatment involving the
construction and placement of a three-
tooth bridge, which Dr. Jones cemented in
Plaintiff’s mouth on May 12.

An associate of Dr. Jones also

performed a root canal on a tooth at the
same time. Dr. Jones then referred

Plaintiff to Dr. Skillful, who performed an
apicoectomy.

After:

In January 1996, Plaintiff went to Dr.
Jones for treatment involving the
construction and placement of a three-
tooth bridge, which Dr. Jones cemented in
Plaintiff’s mouth on May 12.

During the completion of the bridge,
Plaintiff had a root canal on a tooth
performed by an associate of Dr. Jones. In
addition, after the placement of the
bridge, Plaintiffwas referred by Dr. Jones
to Dr. Skillful, who performed an
apicoectomy.
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Before: After:

An argument for the exposure approach | 1f we argue for the exposure approach,
has the benefit of utilizing the principle | we can then rely on the principle that
that ambiguous language should be ambiguous language should be construed
construed to promote coverage. to promote coverage.
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Keviston Z2:

When the Company plans to sub-
contract out work covered by the
Agreement, it must first submit the
proposed sub-contracting for approval to
a committee comprised of an equal
‘number of Union and Company
representatives.
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Before:

This case involves the novel issue of
whether or not a minor is responsible for
damages sustained by a restaurant in
lost profits resulting from a liquor
license suspension caused when the
minor orally misrepresented her age to
the owner of the restaurant who
thereafter sold liquor to her.

After:

The issue in this case is novel: If a minor
Ties about her age to a restaurant owner
who sells liquor to her, and as a result,
has his liquor license suspended, is the
minor responsible for the damages
sustained by the restaurant in lost
profits?
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Before:

At first blush, it may appear that
imposing liability for the provision of fake
ID templates runs afoul of the Central
Bank analysis. A closer look, however,
reveals exactly the opposite. Unlike the
Securities Exchange Act of 1934, the FTC
Act imposes primary liability not only for
deception, but also for unfair trade
practices in or affecting commerce. 15
USLC. § 45(a). The Supreme Court, as
well as many subsequent lower courts,
has made clear that the provision to
others of products designed to suggest
and encourage acts that violate public
policy is, on its own, an unfair trade
practice in violation of Section 5 of the
FTC Act. Supra at p.4. The instant case,
therefore, does not present an attempt to
impose secondary liability on an actor
whose conduct does not violate Section 5,
but rather an action against a primary
violator of the FTC Act,

After:
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Before:

Any work covered by the Agreement that
requires the Company to sub-contract
out; the work must first be submitted to a
committee comprised of an equal number
of Union and Company representatives.

Rewv:

on 1:

When work covered by the Agreement
must be sub-contracted, the proposed
sub-contracting must first be submitted
0 a committee comprised of an equal
‘number of Union and Company
representatives.
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fails to act through negligence, as occurred in this case. In addition, two Fifth
Circuit apinions have stated in dicta that dismissal with prejudice is appropriate
when the government “regularly or frequently fails to meet the time limits”
Federal prosecutors in this district have an established pattern of failing to meet
the limits,

A, Other Circuits approve dismissal with prejudice when a
delay results from government negligence.

Both the Second and Eleventh Circuits have held that such government
negligence justifies dismissal with prejudice—even though, in the Eleventh
Circuit case, the underlying offenses were serious

[DISCUSSION OF CAPERELLA AND RUSSO)

B.  This Circuit’s dicta support dismissal with prejudice where
the government frequently fails to comply with the Act.

The government’s negligence warrants dismissal with prejudice, especially in
a case involving the theft of §26 of merchandise, even if no other factors did. In
addition, however, the Fifth Circuit has said in dicta that courts should look to
whether the government “regularly or frequently fails to meet the time limits.”

[EXPANDED DISCUSSION OF SALGADO-HERNANDEZ AND MELQUIZO]

[Note: in the original, this discussion is too sketchy to be helpful or
persuasive. Either the cases and the dicta that resulted should be discussed in
‘more detail or—if they will not bear closer examination—they should be dropped
from the brief or, at most, relegated to a footnote.]

The record in this case is replete with such failures, starting with the
Salgado-Hernandez case. A cursory, incomplete examination of cases in the
Federal Public Defender's office reveals [ ] instances over [| months in which the
government has failed to prosecute within the time limits of the Speedy Trial Act.
A fuller search would no doubt reveal many more. These cases are of different
types, but include theft cases.

Mot recently
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Example | (from a brief):

Before:

In an effort to rebut the absence of
factual allegations showing actual
Knowledge, Megacorp argues that it *has
clearly alleged that Capital Group knew
of the Notes, the Mortgages and the
Lease Assignments and/or of their
‘material terms. . . " Megacorp Mem,,
55 (emphasis supplied). Megacorp
reaches this conclusion by alleging that
the Non-Disturbance Agreement between
Megacorp and Capital Group refers to the
existence of a mortgage in favor of
Megacorp covering the subject premises.
As a result, the argument continues,
Megacorp has pled facts sufficient to
establish that Capital Group and one of
its former officers, as well as an officer of
InvestBank who was not even involved in
the execution of that agreement, had
“actual knowledge” of certain lease
restrictions purportedly imposed upon
Smith Centerville.

‘Megacorp ignores, however, the fact
that the Non-Disturbance Agrecment
does not refer to restrictions impased
upon Smith Centerville’s right to amond
or terminate its lease with Capital Group.
or any other tenant of the Christiana
Building Nor does the Amended
Complaint otherwise allege facts
sufficient to establish that the defendants
had actual knowledge of these
restrictions. Megacorp has at best alleged
facts as o which most commercial
tenants have “knowledge”.

After:

Ax a prerequisite 1o a tortious
interference claim, Megacorp must allege
that defendants had actual knowledge of
the lease restrictions at issue. Instead of
alleging facts that would show actual
knowledge, however, Megacorp adopts
two tactics: (1) it attempts to establish
such knowledge on the basis of inferences
drawn illegitimately from the Non-
Disturbance Agreement, which does not
refer to the restrictions, and (2) it
mischaracterizes the kind of knowledge
required.

1 TheContent of the Non-
Disturbance et

Megacorp alleges that the Non-
Disturbance Agreement botween
Megacorp and Capital Group refers to the
existence of a mortgage.
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Before:

Abank has a right to set off the
aceounts of a borrower against the
‘matured indebtedness of that borrower.
Marine Midland Bank-New York v.
Graybar Electric Co, Inc., 41 N.Y.2d 703,
395 N'Y.S.2d 403, 407, 363 NE. 24 1139
(1977). However, the general rule is that a
bank cannot, in the absence of express
agreement, apply the deposits of a solvent
debtor to an unmatured indebtedness,
Jordan, TANY. at 473.

Section 151 of the Debtor and Creditor
Law gives a bank the right to set off and
apply any amount it awed to a depositor
against any matured or unmatured
indebtedness of the depositor to the hank,
however, upon the filing of a petition under
any of the provisions of the Federal
Bankruptey Act by or against the
depositor, the making by him of an
assignment for the benefit of creditors, the
appointment of any receiver of any of his
property, or the application for such an
appointment.

After:

A bank has a right to set off the
accounts of a horrower against the
matured indebtedness of that borrower.
Marine Midland Bank-New York v.
Graybar Electric Ca, Inc., 41 N.Y.2 703,
395 N'Y.5.2 403, 407, 363 N.E. 2d 1139
(1977). However, the general rule is that a
banlk cannot, in the absence of express
agreement, apply the deposits of a solvent
debtor to an unmatured indebtedness
Jordan, T4 N.Y. at 473,

Six exceptions to this general rule have
been created by section 151 of the Debtor
and Creditor Law. In the circumstances
listed below, it gives a bank the right to set
off and apply any amount it owes a
depositor against any matured or
unmatured indebtedness of the depositor
to the bank:

1. upon the filing of a petition under
any of the provisions of the Federal
Bankruptey Act by or against the
depositor,

the making by him of an assignment

for the benefit of creditors,

3. the appointment of any receiver of
any of his property, or the
application for such an
appointment,
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The AAA 1s an educational, membership organization
founded in 1926 and incorporated under the Not-for-Profit
Corporation Law of the State of New York. The Association is \ i

dedicated to knowledge throughout the

United States and other countries regarding arbitration as an

MRay

alternative - + disputes. The AAA

does not act as an arbitrator of disputes; rather, it provides .
impartial rules, procedures, and administrative ass:

parties desiring to use its neutral facilities.

N

asked to deterning The arbitesbility of a transaational
commercial dispute that implicates United States antifrust p e

lavs. The AAA be3SUes—RPE<SX can present to this Court a

T }Lu ietho-Linat casg, Sn-vhéck this Court has been /

broader perspective than the one presented by the parties. By
virtue of its half-century long experience in private dispute
resolution and its many years of experience with the

toterngtional acdiecal process, the A &s uniquely qualified to

address, {ssuesfbefore the Court as they relate to international

A

arbitration agreements.

1 e et e, approstastety, s0i000 wrbtesuetimnw =) | Coch
e

¥ )
around the world, including the Japan Commercial Arbitration ‘4’6"’\»{

Assaciation, the London Court of Arbitration, the Hungarian " '7
Chamber of Commerce, Associazione Italiana Per L'Arbitrato, the
Korean Commercial Arbitration Association and the Regional

Bisbee e bibiteaticaat Bifea..
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SENTENCE
PRINCIPLE 1

CHUNKS: Break longer sentences Into pleces, and organize the
pleces o reflect the sentence’s underlying logic. (. 204)

TECHNIQUE L1

Divide longer sentences into short segments. (p. 204)

TECHNIQUE 12

Organize the sentence's segments to reflect the order of your
thinking—"1f/then,” chronoloy, ar any other logical format
(p 207)

TECHNIQUE 13

Procede nes information with familia, ransitional nformation.
(p. 209)

TECHNIQUE 14

Organize a sentence so s structure roflocts the relative impertance
of each piece of information in it (p. 209)

TECHNIQUE 14(2) | Put imsportantinformation into its own “chunk” (p. 210)

TECHNIQUE 14(b) | In longer sentences, put the most significant information at

the end. (p.213)

TECHNIQUE 14(c) | Put important information into “higher grammatical

containers and less important into “lorwer” containers.
(p.214)

TECHNIQUE 14(d) | Occasionally,interrupt the flow of your sentences for the

sake of emphasis. (p. 216)

TECHNIQUE 15

Especially when a sentence contains o series or another stnucture,
make that structure explicit. (p. 217)

TECHNIQUE 15(a) | Express parallel ideas in parallel form (p. 219)

TECHNIQUE 15(h) | When a sentence contains » series of items, place wrds

such as “and”, “or”, “either”, and “both” ca
your logic. (p.220)

refully to reflect

TECHNIQUE 15() | Put modi

13 pext 10 what they modify: (p. 224)

SENTENCE
PRINCIPLE2

(CORES: Put the core of 4 sentence’s content into its grammatical
core. (225

TECHNIQUE 21

Make the sentence’s topic s grammatical subject. (p. 228)

TECHNIQUE 22

Put the sentence’s most important action it the verb. p. 233)

TECHNIQUE23 | When you state a proposition that denies or qualifies another,
prefer the positive form. (p. 241)
TECHNIQUE24 | Keep subject, verb, and object near cach other (p. 243)
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IN THE

SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1984

No. 83-1569

MITSUBISHI MOTORS CORPORATION,
Petitioner,
=W
SOLER CHRYSLER-PLYMOUTH, INC.,

Respondent.

On Writ of Certiorari to the United States
Court of Appeals for the First Circuit

MOTION FOR LEAVE
TO FILE BRIEF
OF AMICUS CURIAE

Pursuant to Rule 36.3 of the Rules of this Court, the
American Arbitration Association (hereimafref "AAA" or the |
“Association") hereby respectfully moves for leave to file the
annexed brief amicus curiae. The written consent of petitioner
has been obtained. The consent of respondent was requested but

refused.
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Before:

The failure of Megacorp to provide
Interbank with useful information
prevented its determination of the
project’s status.

After:

Because Megacorp failed to give
Interbank useful information, it
prevented the bank from determining
the project’s status.

or:

Because Megacorp failed to give
Interbank useful information, Interbank
could not determine the project’s status.

or:
Because Interbank did not receive useful

information from Megacorp, Interbank
could not determine the project’s status.
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Before:

The manager said he would implement @
rearrangement of the workload as an
encouragement to increased productivity.

Before

The intention of the parties was that the
resolution of disputes should be governed
by the application of New York law in a
New York forum

Affer:

The manager said he would rearrange the
workload t0 encourage increased
productivity.

After:

The parties intended that disputes should
be resolved by applying New York law in.a
New York forum.

Here are more examples. In a couple, the verb has been transformed into an adjective rather

than a noun.

Shorten these fo these Shorten these to these:
have a tendency to tend to s reflective of reflects
have a preference for prefer e T
give permission to allow, permit | change change
give information to sifore take into consideration,
have need for need take into account, give
‘make application to apply consideration to consider
make inquiry regarding  inquire has the ability to, is ina
‘make nate of note position to isable to, can
exhibits a tendency tends be in favor of support
made the proposal proposed is desirous of wants
arrived atan estimate  estimated | be of the opinion that think, believe
gave approval approved | be of the same opinion, to
make a decision decide beinagreement with  agree
put the emphasis on emphasize | give assistance to assist, help,
give an indication of indicate aid
have an understanding of  understand | take action act
make a comparisonof  compare Tad occasion to be was

reach a conclusion conclude

Another form of this disease afects acverbs. For example, the New York State plain-English
statue requires lawyers 10 write consumer cantracts “in a clear and cogent manner” If the
physician had been able to cure herself, she would have instead written “clearly and
Conaly® rllise thin assuniing B thrase nactit 2 Hoaiic b restiictbic.
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fedoral criminal justice necds to bo shaken by the scruffof its
neck and brought up short with a relatively peremptory
instruction to prosecutors, defense counsel, and judges alike
that criminal cases must be tried within a particular poriod
of time. That is ertainly the impartof the mandatory
disumissal provisions of your bill

1d. 'This case clossly parallels the Caparello case in that it
Invalves a non-serious misdemeanor and the cause of the
‘iolation is solely negligence an the part of the government. The
result should be the sams.

In United States  Russa,supra, the Eleventh Cireui in 1
serious drug case dismissed with prejudice for violation of the
Spocey Trial Act'stime-to-trial provision, citing the rationale of
Caparelle a5 autharity Finding that delay in the case was the
result of the simple negfigence of the prosccution, the Eleventh
Clrcuit held that the case should have been dismiseed with
prejudice although the underlying offenses were ofa very
serious nature

The Fifth Cireult considered the with-or-without prejudice
issue in United States v Salgodo-Hernandez, 790 F:20 1263 (5th
Cir), cort. denied, 107 S, Ct. 463 (1086), and United States v
Melquiso, §24 F:24 320 (5th Cir. 1957, A dismissal without
prejudice was upheld in both cases. However, mentioned in both
Melquizo and Solgado-Hernandee is the factor of whether the
government “rogularly or frequently fais to meet the time
limits Melquizo, 824 F2d at 372

() The record in this district i replete with such fafluros,
starting with tho Selgado-Hernandes case. A cursory
examination of cases in the office of the Federal Public Defender
reveals the following Most rocently this court dismissed without
prejudice United States . Small, SA-50.CR-16 (driving while
Intoxieated . Cases fled by complaint and stl pending, with no
information or indictment filed by the government, include
United States v Cano, SA-88-421M-1 (driving while intoxicated,
complaint filed October 21, 1988); United States v Rodriguee,
SA-S7.605M-1 (driving while intoxicated, complaint flsd
Decomber 17, 1987); United States v Hernandee, SA-58-337M-1
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Before:

You have asked me to research whether
our client, a corporation seeking to
interview a former employee suspected of
wrongdoing, has a duty under the penal
1aws of Ohio or of the United States to
report any criminal activity it becomes
aware of during the interview. In addition,
you have asked me whether, under the
penal laws of Ohio or of the United States,
the corporation may agree, prior to the
interview, not to divulge information
regarding criminal activity in exchange for
restitution to the corporation.

After:

Our client, a corporation, seeks to
interview a former employee suspected of
wrongdoing. You have asked whether,
under the penal laws of Ohio or the United
States, our client:

1. has a duty to report any criminal
activity it becomes aware of during
the interview, and

2. may agree, prior to the interview,
not to divulge information
regarding criminal activity in
exchange for restitution to the
corporation.
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Before:

After her parents’ divorce, Joan
experienced emotional problems for
which her father arranged counseling
and therapy. Since therapy began, Joan’s
problems have decreased. Her counselor
at school testified that she still needs
help, but that the proposed move would
not harm her if her futher found similar
services in Alasha.

After:

After her parents’ divorce, Joan
experienced emotional problems for
which her father arranged counseling
and therapy. Since therapy began, Joan's
problems have decreased. Her counselor
at school testified that, although she stil
needs help, the proposed move would not
harm her if her father found similar
services in Alaska.
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Before:

As a result of a conspiracy among
Megacorp and its creditor banks to delay
the filing of Megacorp’s bankruptey
petition until the banks had
appropriated the proceeds of the sale,
they deprived Imperial of payment.

Possible Revision:

Because Megacorp and its creditor banks
conspired to delay the filing of
Megacorp's bankruptey petition until the
banks had appropriated the proceeds
from the sale, they deprived Imperial of
payment.
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Exampie &

Table of Authorities.
Preliminary Statement
Statement of Facts .
A History of the print
B The auction
€ The buyer, John Smith, examines the print
. The seller, Alan Roberts, attempts to collect
E The buyer challenges the authenticity of the print
. The litigation commences
Argument "
T Difondante re antiod 5o wimmary Judgmons dismlasing Brlii's
claim for breach of warranty
A it s el e f i Al vt sl
to the signature
B Because Smith refusd o accopt the relacement print offred Sy Robertn
‘Smith cannot recover for breach of warranty
H; Detentinys ire entition 1o wenimiry Jadguent sinting
Smithy's fraud and reckless misrepresentation claims

A Smith cannot establish that Roberts intended to dafraud him or
knowingly made any misrepresentations

B Smith cannot establish that Roberts’ reprosentations wore mado
recklessly
© Smith has failed to demonstrate that his reliance was justified
T Defendants are entitled to summary judgment dismissing Smith's
claim for breach of their “duties of fair dealing, candor and honor

1V, Defendants are entitled to summary judgment dismissing plalntiff's
cluim for breach of fiduciary duty
A Smith cannot establish that the parties entered into a specific
agreement or demonstrated any intent to become joint venturers
B Smith cannot establish that the parties both made a contribution
toward a joint venture.

€ Smith cannot establish the element of jint control

. St o dothed thatthers was o rsviion forsharing profita
and losses.

V. Defendants are entitied to summary )unpnem on their first
counterclaim i

YT Conclusion

2

a1
EZ

36

38

10

42
43
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The issue in this case is novel. A minor
orally misrepresented her age to a
restaurant owner who then sold liquor te
her. As a result, his liquor license was
suspended. Ts the minor responsible for
the damages sustained by the restaurant
inlost profits?
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Ftrst attempt:

You have asked me to discuss an
issue of Delaware trust law involving
a settlor of a personal trust who
retains certain powers over the trust
property: How much and what kinds
of power may the settlor retain while
still insulating the property from the
claims of his or her creditors?

Second Attempt:

You have asked me to discuss an
issue of Delaware trust law: How
much power, and what kinds of
power, over trust property may the
settlor of a personal trust retain,
while still insulating that property
from the claims of his or her
creditors?

Although this revision states the ques-
tion itself more clearly and crisply, it
opens the sentence with a long, unbro-
ken string of words that makes heavy
demands of a reader. (The sentence also
uses the word “trust” so often that it
develops a “How much wood would a
woodchuck chuck” rhythm.) Whether
the sentence will work depends on the
audience. A Delaware trusts and
estates lawyer probably would not
have difficulty with it. But the memo-
randum was written by an associate in
a Delaware firm for bank officers and
lawyers in other states, many of whom
practice principally in areas other than
trusts.

The introduction leading to the ques
tion is now short and direct, and thus
better suited to an audience for whom
Delaware trust law is alien territory.
And, although the question itself is
longer, the sentence is broken into
manageable sections, separated by
punctuation and knitted together with
repeated key words (for example,
“power” and “property”).
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Simplify these: to these: Simplify these: to these:
absolutely essential essential will in the future will

close proximity to close to basic essentials essentials
completely eliminated  eliminated advance planning planning
necessary requisite necessary visible to the eye visible
general consensus consensus tall skyscrapers skyscrapers
join together join circle around circle

prior experience experience square in shape square
refer back refer worthy of merit worthy
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Before: After:

We invest the fund’s assets in:

U and forelan companted that are « stocks of US. and foreign companies
showing improved earnings and that sell that

atlow prices relative to their cash flows or
growth rates. The Fund also invests in
debt, both investment grade and junk
bonds, and US. Treasury securities.

~ show improved earnings, and
~ sell at low prices relative to their
cash flows or growth rates;
« debt, both investment grade and
junk bonds; and

« US. Treasuries.
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PERSUASION ETHOS: Your persona should show an arbiter that you are helpful,
PRINCIPLE1 reasonable, and her intellectual equal. (p. 258)

PERSUASION PATHOS: Emotion should be “evoked” as a natural response to
PRINCIPLE2 your story, not “invoked” like a hammer. (p. 259)

PERSUASION LOGOS: You should reason “with” your readers by anticipating
PRINCIPLE3 their questions, not “for” them by shoving an argument down their

throats. (p. 257)
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The AM is sa educational, membership organization
Founded in 1926 and incorporated under the Not-for-Profit
Corporation Lav of the State of New York. The Association is
dedicated to the dissemination of knowledge throughout the
United States and other countries regarding arbitration as an
alternative machaniem for the resolution of disputes. The AM
does mot act as an arbitrator of disputes; rather, it provides

fopartial rules, 4 and to

parties desiring to use its neutral facilities.
This is the first cese in vhich this Court has been
sked to deternine the arbitrability of a transnational
commercial dispute that implicates United States antitrust
lavs. The AMA believes that it can present to this Court a
broader perspective than che one presented by the parties. By

virtue of its half-century long experience in private dispute’

resolution and its many years of experience with the
international arbitral process, the AMA is uniquely qualifisd to
address issues before the Court as they relate to international
arbitration agreesents.

In the past year, approximately 40,000 arbitrations
vere conducted under the auspices of the AAA, many of which were

international iq nature. The AAA also maintains cooperativi

g 1 vith nuserous

sround the vorld, including the Japan Commercial Arbitration
Association, the London Court of Arbitration, the Bungarian
Chasber of Commerce, Aséociazione [talians Per L'Arbitrato, the
Xorean Cosmercial Arbitration Association and the Regionsl

Centre for Arbitration at Cairo.
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Before:

Defendant filed its pretrial document
identification requests.

After:

Defendant filed its requests for pretrial
identification of documents.
or:

Defendant filed its requests for
documents to be identified before trial.
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EDITING
PRINCIPLE1

Editing should be methodical. (p. 310)

TECHNIQUE 1.1

Anticipate likely problems. (p. 311)

TECHNIQUE 12

Break the edit into steps. (p. 312)

EDITING Good editing requires the right attitudes—patience, discipline,
PRINCIPLE2 objectivity, and humility—not only the right technique. (p. 313)
EDITING Good editing should be collegial, not an assault. (p. 315)
PRINCIPLE 3

TECHNIQUE 3.1

Decide in advance how detailed an edit to impose. (p. 325)

TECHNIQUE 3.2

Whenever possible, use the edit to teach. (p. 329)

TECHNIQUE 3.3

Recognize the edit's psychological impact. (p. 330)
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“THRUAT GLEARING™

“Throat clearing” begins a sentence with

1t is often said that .. .

1t was not long before he ...
1t seems that ...
1t is important to add that .. .

a string of unnecessary, empty words:

It may be recalled that . ..

1t is interesting to point out that . ..
Thereis....
It is not clear that there must be . ..

This structure causes three problems. First, it is verhose. Second, it wastes the subject
and verb of the sentence. Third, it wastes the opening of the sentence. The cure is

sometimes easy:

Before:

There s very little Georgia law which
addresses this issue.

At ather times, however, the simple fix of
You have to rewrite the sentel

Before:

Here, the Debtor listed “inventory” and
“intercompany receivables” as assets in
the Petition. There was no attempt at
that stage, therefore, to conceal the
property.

When yu try this cure, be careful not to
that is not much better. For example, in th
by an equally hollow verb “exists")

Before:

There is important data in this document.

to create

After:

Very little Georgia law addresses this
isste.

excising the opening words does nat wark.
an effective subject and verb.

After:

Here, the Debtor listed “inventory” and
“intercompany receivables” as assets in
the Petition. At that stage, therefore, the
Debtor did not attempt to conceal the
property.

replace the “throat clearing” with a syntax
e first revision below, “There is” is replaced

After1:

Tmportant data exists in this document.

“To make the sentence siranger, we need to reconstruct it

Despite these warnings, “there is” and its

After2:

This document contains important data.

Lin are sometimes justified. If a sentence is

primarily designed to state that something exists, for example, “there is” may be the

most idiomatic and efficient way to
e s e S

make that paint. In those situations, there is no

P
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Simplify these:

to these:

at that point in time

at this point in time, in the present circumstances
by means of

by reason of

despite the fact that

then

now, at this point, at present
by, with

because of

although
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1

Version 2

Section 502(d) ensures that the assets of the bankruptey
estate are distributed equally. Davis, 889 F.2d at 662, If § 502(d)
were used against Megacorp at the filing of the Objection,
however, the result would be to penalize it because of the size of
its elaim—and thus to single it out for different treatment than
other creditors. Section 502(d) is intended to prevent, not
promote, such unequal treatment.

The first version will probably impress the client, which is all to0 ready o see
itself as a victim. But it i less likely to impress the judge, especially hecause the
client s a large, rich corporation, not the Widow Jones. The second version
keeps the focus on the law, and the judge is therefore likely to find it more
comiortable and persuasive. In focusing on the law, of course, it tells a story that
seems to admit only one outcome—in the client’s favor.

And here s the third example, from a regulatory manual for CB operators.* The
contrast between the fwo versions speaks for itsel.

Version 1

§95.401  Authorized frequencies.

§95.402  Limitations on antenna structures.

§95.403  Transmitter standards.

§95.404  Transmitter power.

§95.405  External radio frequency power amplifiers prohibited.

Version 2

§95.401  On what channels may T operate?

§95.402  How high may I put my antenna?

§95.403  What equipment may T use at my CB station?
§95.404  How much power may T use?

§95.405  May1use power amplifiers?

Joseph Kimble, Writing for Dollars, Writing to Please, 6 SCRIBES J. LEGAL WRITING 1 (1996-97).
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Before:

The conflict, moreover, involves an
important question of law on which a
uniform nationwide rule is essential. For
example, it would be intolerable for the
minimum wage provisions to have
different applications in different regions
of the country. In the same way, it would
also be intolerable for there to exist in
some states but not others a judge-made
exception to the priority of a secured
creditor’s perfected lien under the UCC.
The continuing inconsistency on these
matters could have serious economic
consequences hecause creditors would be
reluctant to finance businesses in
regions where their liens may not enjoy
true priority

After:

Moreover, the conflict involves an
important question of law on which a
uniform nationwide rule is essential. Tt
would be intolerable, for example, for the
minimum wage provisions to be applied
differently in different regions of the
country. Similarly, it would be intolerable
for courts in some states, but not in
others, to grant exceptions to the priority
of a secured creditor's perfected lien
under the UCC. This inconsisten
would do more than inconvenience
specific creditors. In a region where
ereditors are reluctant to finance
businesses because their liens may not
enjoy true priority, the economy could
suffer serious consequences.
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Alegal Writer's Stages of Intellectual Growth

Can youthink rigorously?  Can you write clearly?  Can you win your readers’
attention and trust?

Are you: Are you: Are you:

logical coherent practically valuable
thorough focused efficient

precise? forcefulz professionally engaging?
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Example 2 (from a memo):

Before:

Our ci-counsel recommends arguing
that our client has only secondary, not.
primary, liability for the consumer harm
caused by his actions and that, as a
consequence, the FTC lacks jurisdiction
to halt his activity pursuant to the
‘Supreme Court’s analysis in Central
‘Bank of Denver v. First Interstate Bank of
Denver, 511 US. 164 (1994).

In Central Bank, the Supreme Court
held that private parties could not
sustain an implied right of action for
aiding and abetting pursuant to Section
10(b) of the Securities Exchange Act of
1934. Noting that Section 10(b) “prohibits
only the making of material
misstatement (or amission) or the
commission of a manipulative act,” the
Court reasoned that it could not find
liability for acts that are not themselves
manipulative or deceptive. Central Bank,
511US. at 177, Because aiding and
abetting is a form of secondary liability
that could reach “ .. persons who do not
engage in the proscribed activities at all,
but who give a degree of aid to those who
o, the Court held that no such implied
Tight of action exists under Section 10(b)
of the Securities Exchange Act of 1934,
Central Bank, 511 US. at 176.

After:

Our co-counsel recommmends arguing
that our client has only secondary, not
primary, liability for the consumer harm
caused by his actions and that, as a
consequence, the FTC lacks jurisdiction
to halt his activity pursuant to the
Supreme Court’s analysis in Central
Bank of Denver v. First Interstate Bank of
Denver, 511 U8 164 (1994). That
argument is very unlikely to succeed,
however, because Central Bank was
concerned with the Securities Exchange
Act 0f 1934, under which primary liability
attaches only to actual deception, not to
aiding or abetting deception. The FTC
Act, in contrast, also imposes primary
Hability on those who provide others with
products designed to encourage deception
or other unfair trade practices

In Central Bank,
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an image of the speaker's or writer's character that the audience
will respect.

Pathos: an appeal to the audience’s emotions or sense of justice.

Logos: an analysis or chain of reasoning that the audience will accept as
PR
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Revision 2:

However, the Agreement entitles
Bighank to demand additional collateral
if the dollar equivalents of the
obligations rise above $10,000,000,
either through fluctuations in the
exchange rates or upon some action by
Worldeo.
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by the Special Committee was a single telephonic
meeting held on July 5, 1991 .
() Plaintiff wrongly alleges that no documents were distributed
before or during the july 5 meeting ... . RN 23
() Plaintiff wrongly alleges that when the mega bionics board
met on july 7, 1991, it approved the Repurchase
at a premium, without receiving a recommendation
from the special committee and without receiving
materials before or during the meeting . .
By{Tha ot Dot o approve e Hepushaser
is protected by the Good Faith Rule. .. ... SR .25
11 DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT DISMISSING
PLAINTIFF'S CLAIM FOR BREACH OF DUTY OF CANDOR.

CONCTIUSION

.22

.27
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Before:

The trial court heard argument on
May 9, 1999, and entered final summary
judgment in favor of appellees which in
essence was based on the applicability of
§ 768.57 and appellant’s failure to
comply with the pre-filing notice
requirements of the statute.

After:

After hearing argument on May 9, 1999,
the trial court entered final summary
judgment in favor of appellees. It held
that § 76857 applied and that appellant
had failed to comply with the statute’s

pre-filing notice requirements
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Before:

A creditor who holds a security interest
in property transferable chiefly by lease
because there is litle or no market for
sale of such property should receive as
much protection as a creditor with an
interest in property that can be sold

After:

If a creditor holds a security interest in
property transferable chiefly by lease
because there is little or no market for a
sale, the creditor should receive as much
protection as a creditor with an interest
in property that can be sold

or:

If a creditor holds a security interest in
property that has little or no market for
a sale, and is therefore transferable
chiefly by lease, the creditor should
receive
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PRELIMINARY STATEMENT
STATEMENT OF FACTS

1

THOMAS GREEN, JR. EMERGES AS A DISSIDENT
SHAREHOLDER

A Green presses for a sale of Moga Bionics

B. Mega Bionics engages independent financial and
logal advisors to analyze the prospects for a salo 6

B. The Mega Bionies Board meets and adopts 4 resolution
to remain independent

€. Discussions between Mega Bionies and Green commence .
THE PROPOSED REPURCHASE
A Smith and Deal Doers begin to investigate a repurchase
.10 onnd ot conidar s B Sopurcinn

of the Thomas Green, Jr. Family's stock. .. ... PR 1

11 A Nt ol mgcbitsd o Sl Hegotite .
ki syl 4 s Bons arring

the Propased Repurchase i 12
. The Special Committee negotiates the terms of
the Proposed Repurchase with Thomas Green, Jr. . R ¥

D. The Special Committee meets and approves in
‘principle the essential terms of the Proposed Repurchase ..

E. 0n the Recommendation of the Special Committee, the Board meets and

approves the Proposed Repurchase . ... 1
1, Dl Dou Fviews th o 6 i ivgiosed Replirshate wih e Boerd
and recommends the transaction as good for Mega Bionics, .16
2. The Board unanimously appraves the Repurchase 1
3. Mega Bionics announces the Repurchase in a lotter t0 shareholders .. 17
ARGUMENT ... 18
DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT DISMISSING
PLAINTIFFS CLAIM FOR BREACH OF THE DUTY OF CARE ... .10
A The Board's decisian to approve the repurchase
i protected by the Business Judgment Rule ... R— 19
1. The Repurchase was approvod by a majority
of disinterested directors 21
2. The Decision to Repurchase Wos Made for
Rational Business Purposes 2

3. The Board was fully inforoied of all material nformation
Teanably availabls to it. .22
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Before: After:

Although incomplete in some respects, | Although this draft is incomplete in
we wanted to distribute this draft for some respects, we wanted to distribute it
review. for review.
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Before:

Dear Jane:

As you requested, we have prepared
your deed. It is now ready for signature.
After it is signed, stamped and sealed, it
should be returned to our office.

Your signature must be given in the
presence of a notary public and a
witness, Neither the witness nor the
notary can be your kin and both must be
over 18 years of age.

Please sign the enclosed deed exactly
as your name is printed.

After:

Dear Jane:

As you requested, T have prepared
your deed in the form we discussed last
month. Tt is now ready for your
signature.

Please sign the deed exactly as your
name is printed. You must sign it in the
presence of a notary public and a
witness. Both must be over 18 and
unrelated to you.

After the deed is signed and the
notary has stamped and sealed it, please
return it to our office by hand or
certified mail, return receipt requested.
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Before:

'UNITED STATES DISTRICT COURT
DISTRICT OF WEST DAKOTA

UNITED STATES OF AMERICA
V. CAUSE NO. 5A-80-CR-83
JOHN ROBINSON

'MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS WITH PREJUDICE

Defendant John Robinson respectfilly submits that, under
the provisions of the Speedy Trial Act, the information against
him should be dismissed with prejudice. (1)

(2) The Speedy Trial Act provides, in pertinent part, that

(b) Any information or indictment charging an individual
with the commission of an offense shall be filed within thirty
days from the date on which such individual was arrested or
served with & summons in connection with such charges.

18 US.C. § 3161 (b) (emphasis added). If this time limit is not
met, the mandatory sanction s clear:

1f, in the case of any individual against whom a complaint is
filed charging such individual with an offense, no indictment
or information is filed within the time limit required by
section 3161(h) as extended by section 3161(h) of this
chapter, such charge against that individual contained in
such complaint shall be dismissed or otherwise dropped.

18 USC. §3162(a)1). Where the thirty-day filing provision is
violated, dismissal is mandatory, and the only determination to
be made is whether the dismissal must be with prejudice:

() Thelackofan
intsoduction s cbvicus, a5
i the lack o useful
subheadings attached to the
Roman numeral, As the
brief progresees, hanvever,
ook for e cbvicus places
wehers sl scale
introductions or cortexts
are missing,

2 Quotatians of any
Significant lengh should be
proseded by an introcuction
that focse on their gist
and their relevance.





images/00093.jpg
Before: After:

The trial court heard argument on May | After hearing argument on May 9, 1999,
9, 1999, and entered final summary the trial court entered final summary

judgment in favor of the defendants. judgment in favor of the defendants.
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Before:

Compensation for the California damage
claimants remains a significant public
policy concern counseling application of
California law in a California forum

After:

If California damage claimants are to
receive adequate compensation, as publi
policy dictates they should, then the
courts should require that California law
be applied in a California forum.
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Before:

The award of child support and
maintenance are within the discretion of
the trial court, and its decision will not
be disturbed unless it has abused that
discretion. A failure to consider relevant
factors is an abuse of discretion.

After:

The award of child support and
‘maintenance are within the discretion of
the trial court, and its decision will not
be disturbed unless it has abused that
discretion. An abuse occurs when it fails
to consider relevant factors.





images/00094.jpg
Before: After:

Problems of perfection arise with leases | Problems of perfection arise with leases
of equipment not listed on the filing of equipment not listed on the filing
schedules usually because the equipment | schedules, usually because the

was substituted for other equipment equipment was substituted for other

without an amended filing, equipment without an amended filing.
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PARAGRAPH
PRINCIPLEL

FOCUS: A paragraph should focus on one central topic, and link
that topic clearly to the document’s analyss, story, or theme.
(p178)

TECHNIQUE 1.1

A paragraph’s opening should provide a “forward look” into the rest
of the paragraph (p. 179)

TECHNIQUE 1.2

A paragraph's opening should link to the document's organization
through a “backward” look. (p. 181)

PARAGRAPH FLOW: A paragraph should carry the reader forward smoothly and
PRINCIPLE 2 energetically. (p. 184)
TECHNIQUE21 | Coherence: A good paragraph is not only lagical, but alsa coherent.

Create coherence by making the paragraph's logic explicitat the
beginning and at every step along its path. (p. 184)

TECHNIQUE 2.

1(a) | Roadmaps: When a paragraph contains discrete sub-points,
its topic sentence should usually “map” its structure. (p. 155)

TECHNIQUE 2.

1(b) | “Old” to “New": Write sentences that move from familiar
information to new. (p. 186)

TECHNIQUE 22

Dynamism: Most paragraphs should move the analysis forward
energetically. (p. 192)

PARAGRAPH
PRINCIPLE 3

NATURAL EMPHASIS: A paragraph should make use of natural
points of emphasis. (p. 195)

TECHNIQUE 3.1

Points of Emphasis: Put key information at the beginning and end of
the paragraph. (p. 196)

TECHNIQUE 32

Emphasis Through Rhythm: To emphasize information within a
paragraph, structure your sentences to make readers pause over

what s important.(p. 195)
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APPLYING PRINCIPLE 3: Visible Chunking (p. 121)

TECHNIQUE 3.1

Use headings and subheadings. (p. 122)

TECHNIQUE 3.2

Keep paragraphs relatively short. (p. 126)

TECHNIQUE 33

When appropriate, use white space. (p. 126)

TECHNIQUE 34

Use numbers, letters or bullet points to break up lists. (p. 127)






images/00080.jpg
NO

United Arrow, S.A., 493 F. Supp. 621 (S.D.N.Y. 1980).

Both had 1 and

contacts \ith the United States. In that case/defendant

state-owned\trading company, had donme busineds with the

plaintiff and'Gther United States corporafons for a decade.

Inc., v. E 629 F. Supp. 903,

crimson

907-08 (S.D.N.Y. 1
the United States, ged consultdnts to monitor demand in
de and received payment

through United States bank) negotiated, directly or
through its agents, distri ion agreements in’th: United

States. Defendant had evgn inihjated attachment proceedings
against the plaintiff i tes courts. 629 F. Supp.

at 907-08. The Court/found that def{ndant availed itself of

can law through i\s exploitation of

the benefits of Ame;

United States marjets and its use of Uni\ed States courts.

Defendant's deljvery of goods to the Unitey States made

litigation heyk foreseeable and not overly iRconvenient.

NAFTEC's activities in \he United

his case,

the court mdy not in

States ary Therefore,

iction

NAFTEC s business is strictly domestic.\ NAFTEC

NAFTEC does not conduct any business in or with

It does

States or maintain an office in this country.

Draft: 10/05/88 NYCCC202 Document No. 24499
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Simplify these:
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due to the fact that, in as much as,
inlight of the fact that, on the grounds that

during the time that
for the price of $100

for the purpose of

for the reason that

inasmuch as

in connection with

in favor of

in order that X might
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in relation to

in the course of, during the course of
in the event of, if it should happen
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in the near future
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on a regular basis
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1The union filed a complaint.
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Before:

Plaintiff returned to Dr. Jones on at
Teast two occasions complaining of
discomfort and pain. On these visits Dr.
Jones found the bridge to be secure.

Plaintiff also consulted Dr. Drill, who,
in August 1996, did root canal work on
two teeth and placed a five-tooth bridge
in Plaintiff’s mouth after attempting to
re-cement the three-tooth bridge, which
he had found to be loose

After:

After these procedures, Plaintiff
returned to Dr. Jones on at least two
occasions complaining of discomfort and
pain. On these visits Dr. Jones found the
bridge to be secure.

In August 1996, after the second of
these visits, Plaintiff consulted Dr. Drill.
He did root canal work on two teeth and
placed a five-tooth bridge in PlaintifCs
mouth after attempting to re-cement the
three-tooth bridge, which he had found to
be loose.
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ANTHE UNHTED STATES DISTRICT COURT
WESTERN DISTRICT OF PANACEA

MIDWEST SEED, INC,,

Plaintiff,
v

FIRST CITIZENS BANK, a banking corporation;
RELIABLE EXPRESS, INC., a Panacea
corporation; RESOURCE DEVELOPMENT
COMPANY, a Lebanese corporation,

Defendants.

No. C89-1572

MEMORANDUM IN SUPPORT
OF DEFENDANT RESOURCE
DEVELOPMENT COMPANY'S
MOTION TO DISMISS THE
COMPLAINT

Preliminary Statement

This case arises from a single international sales transaction. Plaintiff’s
alleged breach of contract claim is one regarding which the plaintiff has not
alleged and cannot allege personal jurisdiction over the hank which issued a let-
ter of credit in connection with the transaction. Plaintiff’s attempt to bolster this
claim with an inherently thin and improperly alleged Racketeer Influenced and
Corrupt Organizations Act (‘RICO”) claim is not sufficient to prevent dismissal of
this transaction under FED. R. CIv. P. 9(b), 12(b)1), 12(b)2), 12(b)(4), 120b)5),

and 12(b)(6).

Facts.

Plaintiff, a Panacea corporation, sold 1,000 metric tons of seed to
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Before:

Thus, an interpretation that the proof of
disability could be given at any time
while the insured was still living would
require ignoring clear and repeated
language in the rider regarding the
termination of the right to claim waiver
of premium.

After:

Thus, to conclude that proof of disability
could be given at any time while the
insured was alive, this court would have
to ignore the rider’s clear and repeated.
language about the termination of the
right to claim waiver of premium.
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IN THE

SUPREME COURT OF THE GNITED STATES

OCTOBER TERM, 1984

No. 83-1569

MITSUBISHI MOTORS CORPORATION,
Petitioner,

w oy, @
SOLER CHRYSLER-PLYMOUTH, INC.,

Respondent.

On Writ of Certiorari to the United States
Court of Appeals for the First Circuit

MOTION FOR LEAVE
TO FILE BRIEF
OF AMICUS CURIAE

Pursuant to Rule 36.3 of the Rules of this Court, the

American Arbitration Association (hersinafter 'AAA™ or the

"Association’) hereby respectfully moves for leave to file the

d brief amicus curiae. The written consent of peritioner

has been obtained.

refused.

The consent of respondent was requested but
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Having held that § 768,57 applied, the
court then found that appellant had
failed to comply with the statute’s pre-
filing notice requirements,

Or, more drastically:

It held that appellant had failed to
comply with the pre-filing notice
requirements of § 768,
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Defender's office, not to mention a general search of the clerk’s
files, will doubtless reveal many, many more cases still pending
in which no indictment or information has been returned within
the thirty-day time requirement, revealing a continuing pattern
of failure to bring formal charges within the time permitted by
the Act. The government in this district does indeed “frequentl
fail to meet the time limits”






