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Foreword
 

In “New York, New York,” Frank Sinatra sings “If I can make it there, I’ll make it anywhere.” In entertainment and finance, he’s probably right. New York is where it’s at. In trial law, maybe not so much. I think that great trial lawyers come in all shapes and sizes from all sorts of places, large and small. But, hoping not to sound too parochial, I nevertheless believe that Texas has more than its fair share. At least, that’s my view after 24 years practicing law and 19 years holding court. I understand that I am “out on the proverbial limb” here, risking some vigorous opposition from the other 49 states. Yet, I hold to my view. 
 

There are reasons why Texas is an incubator for excellence in the courtroom. It started long ago, in 1836, when a band of Texas revolutionaries signed their Unanimous Declaration of Independence, charging that the Mexican government “has failed and refused to secure, on a firm basis, the right to trial by jury, that palladium of civil liberty, and only safe guarantee for the life, liberty and property of the citizen.” From the beginning, Texas believed in the jury system. And, from the beginning, Texas lawyers found their place in Texas courtrooms, presenting their arguments to Texas juries.
 

It is consequently no accident that Texas lawyers are good at what they do. It is also no accident that some of these same good Texas lawyers become superior judges, schooled over the years to respect juries and to let lawyers try their cases. Although tort reform and other misguided initiatives have taken a toll on trials in Texas, our juries still come into our courtrooms imbued with a strong sense of justice, ready to hear skilled trial lawyers do what they do best. 
 

Houston Oilers football coach Bum Phillips was once asked how the great running back Earl Campbell should be classed among other great running backs. Phillips replied that he was not sure what class Campbell should be in, but whatever the class, it would not take long to call the roll. Among Texas trial lawyers, we also call the roll from time to time. Two who would undoubtedly be on that short list are Thomas Melsheimer and Craig Smith, although Craig has traded his suit for a robe. Their reputations have not only stood the test of time; they have been enhanced by the passage of time.
 

 Now, in On the Jury Trial, this remarkable trial lawyer and this remarkable trial judge have put together what I view as a “must have” reference for any trial lawyer aspiring to excellence or seeking to maintain it. What Tom Melsheimer and Judge Craig Smith have done is both practical and scholarly. Looking for fly-on-the-wall insight into world-class trial preparation and strategy? Here it is. A behind-the-scenes tour of the inner workings of the judicial process? This book has you covered. Its combination of advice, illustration, and commentary is every bit as valuable as it is unique. There is no better picture, in my view, of how to prepare for a jury trial. Every litigator should have this book on the shelf, no matter the state where they practice. 
 

Educating trial lawyers may not be on every citizen’s list of national priorities. But it should be. The jury trial is a critical component of our democratic society and its use in civil cases is unique to the United States. It is truly an example of our participatory democracy in action, ensuring our nation’s promise of liberty and justice for all. Indeed, in America, we do justice with juries. The same is true in Texas, where we have recognized, for almost two centuries, that the jury is the “palladium of civil liberty.” 
 

And yet, as important as juries are, there has been a steady decline of civil jury trials all over the country for the last 20 years. In Texas state courts for example, there were about 1,200 civil jury trials in 2015; 20 years ago, with fewer cases on file, there were well over 3,000. A decline in the jury trial is a decline in justice. To preserve the jury trial, we must also preserve the skills necessary to try a case effectively and efficiently. This book, in no small way, will add significantly to that effort.
 

 Respectfully submitted, 
 Royal Furgeson 
 Retired United States District Judge 
 Dean, UNT Dallas College of Law 
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Introduction
 

When Judge Smith and I first discussed writing a trial advocacy book, the first question we asked ourselves was this: What can we add to the great texts already available?
 

 That’s a hard question, we realized, because there are a number of time-honored and well-regarded trial advocacy guides—from Thomas A. Mauet’s Fundamentals of Trial Techniques to Mike Tigar’s Persuasion: The Litigator’s Art and Examining Witnesses with many stops in between. Mauet’s book is as comprehensive as a trial practice manual can be, and Tigar’s advice is as compelling as it is memorable. 
 

We weren’t trying to compete with any of those masterpieces, we told ourselves. What we decided to do instead was write about what we know best: how to present or defend a case in front of a jury. Between us, we’ve tried many hundreds of cases, one of us as a trial lawyer and a judge, and the other solely as a trial lawyer. Over the years, in sharing with each other our trial stories, many of which are true, we realized that we had learned quite a bit from what we did right, and even more from what we did wrong. And we both realized that hearing and reading about the experiences of other lawyers at trial was an invaluable learning tool—one that is not easily replicated in typical trial advocacy books.
 

But we didn’t want this book to be a mere collection of “war stories.” We wanted to take our experience, in the trenches so to speak, and translate it into a practical guide that an inexperienced lawyer, or even a modestly experienced one, might use in the preparation and conduct of a jury trial. We wanted to cover most of the important aspects of the trial—jury selection, opening, direct and cross examination as well as other topics—while not pretending to be an encyclopedic reference to every issue that could conceivably arise in trial.
 

 We were also motivated by the best book about writing that either of us has ever read—Strunk and White’s The Elements of Style. The book is so short and yet so dense with information that every page holds something useful for the writer. That’s what we aspire to do with this book—keep it short enough to be readable in one sitting yet informative enough to be reliably consulted again and again. 
 

In writing this guide, it dawned on us that we had another important purpose as well. For as much as we have both learned from trying cases throughout Texas and around the country, for a combined total of over 70 years, we have also noticed, sadly, the decline of the American civil jury trial. Its decline is not news; it has been reported, lamented even, in various forms for 20 years or more. Yet the civil jury trial stubbornly persists, and does so in spite of efforts by powerful interests to replace it with private arbitration and so-called tort “reform.”
 

We don’t suggest that our modest effort in writing this book will offer any meaningful resistance to those who would, foolishly in our view, do whatever it takes to limit one of the cornerstones of our democracy—the right of any party, rich or poor, powerful or impotent, to have their grievance adjudicated by a group of citizens sworn to apply the law to the facts as they decide them. But when lawyers are equipped with the knowledge of how to try a case the right way, we believe that the jury trial is an example of our constitutional democracy in action, and more significantly, an illustration of why democracy is important. In some small way then, perhaps what we counsel here will enhance the health and respect that our civil jury trial system so richly deserves.
 

A final note by way of preview. All the transcript examples we cite throughout the book are public transcripts from real trials. For readability, we have done very modest editing and sometimes changed a name or two but we have never fundamentally altered the substance.
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Voir Dire
 

The process of selecting a jury varies by jurisdiction. In most federal courts voir dire is conducted exclusively by the judge. In Texas state courts, attorney-conducted voir dire is the rule. This chapter focuses on the effective conduct of attorney voir dire, in Texas or anywhere else that permits the practice. It’s a shame that attorney voir dire is not permitted in all courts. There is an old saying that the best judge-conducted voir dire is not as effective as the worst attorney voir dire. We believe that to be true, with no insult intended to the judiciary. A trial judge, no matter how skilled she was as a trial lawyer, is simply not in a position to conduct the kind of searching and information-generating voir dire that a lawyer immersed in the details of his case can do. After all, it’s not the judge’s jury. It’s the lawyer’s. Or certainly that is the way we see it.
 

The “Old School” Voir Dire

When we first started trying lawsuits in the 1980s, the conventional wisdom about the best way to conduct voir dire was much different than it is today. Although this book is not a history of trial practice, it is useful to consider why voir dire used to be conducted a certain way and why, today, we recommend a different approach.
 

It used to be that voir dire was seen, in Texas state courts certainly, as the first shot at the opening statement. Judges were typically fairly generous with the time allotted to the process and very “hands off” during the lawyer’s questioning of the panel. Indeed, the questioning was usually preceded by a relatively complete summary of the case. When questioning began, it was typically rooted in an attempt to “sell” the merits of the case, and most questions embodied some factual circumstance of the case about which prospective jurors would be asked to agree or disagree.
 

Examples: 
 

“How many of you agree that it is important to keep a promise?” (asked by a plaintiff in a breach of contract case)
 

“How many of you have heard or read about someone not following instructions and being injured using a power tool?” (asked by a defendant in a product liability case)
 

These kind of questions were akin to what is today called a “push poll,” a practice where, under the guise of testing public opinion on an issue or a candidate, the pollster attempts to influence the answer to the question. “Do you still support Councilman Williams even though he has a drinking problem?” But for the same reason that push polls don’t give an accurate read of the electorate, the kind of voir dire questions that push or sell a version of the evidence don’t accomplish the most important goal of voir dire, which is this: obtaining information.
 

As trial lawyers began to rely more heavily on professional jury consultants, many of whom are trained in the academic disciplines of psychology or communication, the importance of obtaining information and identifying jurors who are most likely to be skeptical or opposed to your client’s position became the fundamental goal of voir dire. 
 

For Cause vs. Preemptory Challenges

The goal of identifying “problem” jurors applies in both the exercise of “for cause” and preemptory challenges. In a challenge for cause, the task is to convince the trial judge that a potential juror has a preexisting bias or prejudice that will prevent the juror from deciding the case based on the evidence introduced in court and the legal instructions given by the judge. Different judges have different standards for making this assessment, and the law in most jurisdictions, certainly Texas, has created obstacles to making a legitimate for cause challenge. But even if the juror you identify as problematic cannot be excused for cause, those same concerns will almost always lead you to exercise a preemptory challenge for that potential juror.
 

Conducting a voir dire today

Understanding where we have come from in voir dire can teach us how to conduct an effective voir dire today. The focus should be almost exclusively on identifying venire members who may be, because of their particular life experiences, hostile to your client’s position. Simply put, it’s not about whom you like. It’s about whom to strike. That’s easy to say, but how do you go about coming up with lines of inquiry to identify problem jurors? Where do you even begin?
 

You begin with your case and your client. The kinds of venire members you are concerned about will, of course, vary by case and client. If you are representing a plaintiff in an employment discrimination case, you are likely to be concerned about panel members who are managers or supervisors. If you are defending a products liability case where the alleged defective product is a toy, you may be concerned about panel members who are mothers of young children.
 

It is critical to identify the potentially problematic jurors for your case. But this process is, for the vast majority of cases, very imprecise. Certainly, if you have the resources to hire a jury consultant and conduct multiple research exercises, you can bring a bit more precision to the task. But it will always necessarily rely on a highly educated hunch, or a hunch about which you have high confidence. But a hunch nonetheless.
 

We recommend making a list of characteristics you most fear in potential jurors. Then create a hypothetical “nightmare” juror for your case and use that hypothetical juror to assess the actual panel members. Later in this book some general examples will illustrate what we mean. 
 

If you are representing a plaintiff, who is in every case something of a “victim” —a victim of a broken promise, a defective product, fraud, or someone’s carelessness—you will be understandably leery of any panel member who, because of their life experiences, may lack empathy for your client. Jurors who place a premium on “personal responsibility” or “accountability” may not be desirable jurors for this specific type of case. People who work for large companies that more typically appear in lawsuits as defendants may be also pose problems.
 

Conversely, in a defense case, you likely want to avoid panel members who see themselves as victims. Former plaintiffs in lawsuits are an obvious example. But so may be people who are unemployed or who see themselves as underemployed. Changing jobs frequently can also be a proxy for disappointment or frustration, which can indicate a “plaintiff leaning” panel member.
 

We’ve just used the word “proxy” and it’s a good word for talking about voir dire. No matter how extensive and lengthy the voir dire process is, we will never know enough about any panel member to make truly reliable assessments. Therefore, we must use proxies for those characteristics that concern us. Developing a list of “proxies” for use in jury selection is a useful way to take limited information and use it to draw comfortable conclusions about which panel members to strike. Put another way, sometimes you have to judge a book by its cover because there isn’t anything else to go on. In jury selection you will be doing at least some of this, and you must learn to do it in a way that is reasonable or you’ll miss an important way to help your client.
 

Below are some time-honored “proxies” for identifying panel members who will tend to be more defense-oriented:
 


	Lengthy job history with a single company

	Managerial or executive positions at an employer

	Regular church attendance

	Belief that there are “too many” lawsuits filed

	Home ownership


 

In contrast, here are some similar proxies for identifying panel members who will often be more plaintiff oriented:
 


	Union membership

	No formal education past high school or its equivalent

	Frequent job changes

	Frequent residence changes

	Belief that large companies have too much influence in society

	Physical disability


 

 Sometimes, the process of identifying the “nightmare” juror will come down to a single issue. An example would be the case of the SEC v. Mark Cuban, as it illustrates the importance of conducting voir dire with the sole purpose of identifying potentially hostile panel members. 
 

We note that the Cuban case was tried in federal court, but the trial judge only allowed a limited ten minutes of voir dire. That’s hardly enough time for most lawyers to introduce themselves and their client let alone conduct a useful voir dire. On the contrary, shortening the amount of time had some real benefits. Ten minutes of voir dire requires an intense focus of the mind on what the key issue for jury selection really is, and both sides in this case had a very firm idea of what a “bad juror” would be.
 

The case involved an alleged oral agreement to keep certain information confidential. The government’s chief concern was identifying jurors who would view an oral agreement as less significant or less meaningful than a written one. So the SEC asked questions designed to identify any juror who expressed doubt about the legal weight of an oral agreement.
 

On the Cuban side, the issue was a bit more general. There wasn’t a particular legal principle or evidentiary issue that worked for or against him. Rather, the concern was to identify jurors who had a negative impression of Cuban himself, because of his enormous wealth or his outspoken nature. Cuban’s lawyer put the question to the panel very directly: “Is there anyone here who has a negative view of Mark Cuban because he is one of the richest people in America? Or because he expresses his opinions frequently and sometimes loudly?”
 

At first blush, it might seem that for both the government and Cuban, the voir dire was starting off with something of a negative question—suggesting that oral agreements may have less weight for some people or suggesting that some people might have a bias against the very rich. But that is the absolute fundamental purpose of voir dire—to identify venire members who evince a bias or prejudice about your case or client that can be the basis for a for cause challenge or, failing that, the basis for an intelligently exercised preemptory challenge.
 

Another example illustrates this principle even more starkly, and it too involves the concept of an oral versus a written agreement. Several years ago in Dallas, a lawyer brought suit against his law firm alleging that the firm had breached a promise to him regarding his compensation. The lawyer’s allegations were based on various oral representations made to him by the firm’s leaders. The firm, of course, denied making the representations and pointed to written agreements that did not contain the alleged promises the lawyer claimed had been made to him.
 

The lawyer’s counsel began voir dire with a question that framed the issue in a seemingly very negative way for his client. He asked it this way: “How many people think that a lawyer who doesn’t get an agreement about his compensation in writing doesn’t deserve to recover anything?” Unsurprisingly, many panel members raised their hand and agreed with this principle. The defense lawyer likely took some confidence in this initially, as it appeared that the panel was stocked with potential jurors hostile to the very core of the plaintiff’s case. After all, shouldn’t a lawyer know better, especially one seeking to recover millions in allegedly promised compensation? But the effect of this question was to allow the lawyer’s counsel to disqualify many of the people who raised their hand for cause because he was able to demonstrate, through individual questioning of the panel members, that their view of lawyers and the need for written agreements was a bias or prejudice that prevented them from serving on the jury.
 

Here’s a similar example from an outstanding trial lawyer and good friend, Dick Sayles of Dallas. He, like other great trial lawyers, understands that an effective voir dire is measured by how many potentially hostile jurors it allows one side to excuse. He colorfully recounts the following story:
 

“I tried a jury case in Sulphur Springs defending a major manufacturer of an auger wagon. Coy Johnson, the then Bull of the Woods in that county, represented young Jose Mendoza, a Hispanic man who got inside the auger wagon, with the power from a tractor spinning the auger at high speed, and literally tried to ‘skate’ down the auger from one end of the wagon to another. This was done by Jose and other co-workers for amusement, without incident—literally a modified game of Russian roulette! Of course, Jose finally slipped off the auger and his leg was promptly augured off by being twisted around the auger shaft five times in less than two seconds. If it had not completely severed his leg he would have been killed in the most gruesome fashion. Of course, my client representative and their in house counsel thought the case was ridiculous, frivolous—contributory negligence, assumption of the risk, etc., etc. I on the other hand knew Coy was very good in the courtroom and well known by all the people in the county, which of course included the jury panel.
 

“I had my northern brethren at the counsel table with me for voir dire, with which they were not well acquainted and it began with Coy going first—his was short. He described the event in no more detail than I tell it above, then asked one question: ‘Raise your hand if you have a concern about being fair to my client Jose Mendoza?’ Almost every hand went up! When we got through going through the individual questions three fourths of the panel was excused for cause—everyone who thought Jose was stupid, negligent, how could he do that…, he wants money for that?... anyone knows that would get you hurt… and on and on. Those prospective jurors, the ones we wanted, all went right out the door at the back of the court room—excused by the judge for cause because ‘they couldn’t be fair to Jose.’
 

“My esteemed inexperienced ‘co-counsel’ (in-house counsel who sat at the table and took no part in the trial) said ‘Mr. Johnson’s voir dire was terrible—it was the worst I ever heard’ to which I simply replied ‘It was the best I ever heard.’”
 

We set out below a more substantial portion of a voir dire conducted by Frank Branson, one of the country’s finest trial lawyers, in a business dispute involving allegations of fraud. You will see Branson use many of the principles we’ve mentioned to achieve the goal of identifying “bad jurors” for his case. 
 

MR. BRANSON: Thank you, Your Honor.
 

Good morning, ladies and gentlemen. Thank you. What this is about is us visiting with you about opinions you might have coming into the trial, and you opening up and telling us your thoughts on some subjects.
 

Let me begin—by the way, this is the only point in the trial you have to talk.
 

Let me begin by reintroducing my clients and the lawyers who will be here with me in the courtroom and our staff.
 

Dr. Erwin Cruz, Eric Stahl, John Burkhead. This is Tom Farmer, and this is my bride of 26 years, Debbie Branson sitting next to me.
 

No matter what you say, if you say something that you think might be offensive to some of us, it is not going to make any difference. We need those answers. If you don’t like my hair style, for example, don’t hesitate to say something about it.
 

But if you don’t share with us your information, we can’t do our job. And I will let you in on a little secret that I have learned over lots of battles in courtrooms. If you don’t say anything, if you just sit there and be a nice person and quiet like most of us try to do all the time, you substantially increase your chances of getting on the jury. Because when we get through, we each take our lists, and we strike those who we think might not be the best for our clients in the case.
 

***

This sort of introduction is typical in a voir dire. It sets out how the selection process works and encourages the venire members to speak up.

 

***

And so anyone who hasn’t talked is a blank, and they end up getting selected more often. So it will both help us and I suspect help you if you’ve got a busy week.
 

In fact, let me begin by saying, I had two choices this week. I could be sitting out there with you guys, or I could be up here where I am. I was on jury duty this week also. It seems to always happen that way, and I had to make a choice of going down and moving my jury duty to another time.
 

Debbie and I had been in trial for about six weeks out of state, and my first day back in the office—and my office looked like Sherman’s army had marched through and burned and looted while I was gone—I had jury duty.
 

And I believe in what you all are doing. I didn’t try to give an excuse. I came down and did my duty. And when it was all over with, I felt better, and I think each of you will.
 

***

Branson is aligning his own experience with the experience of the jurors.
It’s an effective way of connecting with a courtroom full of strangers.

 

***

 (Continuing MR. BRANSON)
 

Now, the words “bias” and “prejudice” have really bad connotations in our society. The law says that that’s what we need to look for in each of your backgrounds. And there are bad biases and bad prejudices.
 

But what we are really talking about in terms of bias and prejudice for lawsuit purposes is just a really strongly held opinion. You all come from different backgrounds. That’s what makes us unique. And something in your background may cause you to form an opinion going into this lawsuit. That doesn’t mean you will make a bad juror in any lawsuit, but it might mean you would be better off not sitting on this jury. And when you are called back, maybe there would be one that you would consider.
 

***

“Bias” or “prejudice” can be loaded terms to the average jurors.
So an explanation that neither term is negative or insulting is important.

 

***

(Continuing MR. BRANSON)
 

Let’s talk about another area that some of you said you do have some problems with, and that’s punitive damages. I’ve got a list here.
 

Number 7, Mr. Martinez.
 

VENIREMAN MARTINEZ: Yes.
 

MR. BRANSON: Punitive damages are put into law to be awarded after actual damages. Let me give you an example. Let’s say you bought a new car, and you took it a block from the car dealership, and you left it and somebody stole it.
 

Now, there are criminal punishments that could occur there. It could be he or she could be put in jail for having stolen your car.
 

But it is possible that that person maybe didn’t need the car and had monetary damages to pay for a civil suit. So you—I would hope you would be paid back for your car. Even though they depreciate when they leave the lots these days, I would hope it would be close to what you just paid for it.
 

But do you see something wrong with being able to punish that person for converting your property with malice? Is—that’s a different way of talking about punitive damages. Under that scenario, would you have trouble awarding punitive damages?
 

***

A plaintiff seeking punitive damages is entitled to identify jurors who cannot award such damages.
Here, the lawyer is trying to do just that.

 

***

VENIREMAN MARTINEZ: No. You brought it down to me.
 

MR. BRANSON: Mr. Figueroa, you had problems with punitive damages. Tell us your thoughts on that, if you would.
 

VENIREMAN FIGUEROA: Well, I guess I really didn’t understand it.
 

MR. BRANSON: Okay. Based on—if one person committed fraud against another or breached their trust and took their property, or just outright converted their property with malice, could you award punitive damages under those circumstances if you thought that the evidence was clear and convincing?
 

VENIREMAN FIGUEROA: Yes.
 

MR. BRANSON: Okay. Sharon Rodden?
 

VENIREWOMAN RODDEN: Yes.
 

MR. BRANSON: Tell us your thoughts on that, if you would.
 

***

Open ended questions are key in voir dire.
Let the potential juror speak, not you.
This takes practice.
Drawing out information from your assistant or paralegal can be a good way to practice asking these types of questions.

 

A practice called “looping” can also be very effective.
When you get an answer from one venire member, find someone else on the panel who hasn’t spoken up and ask them if they agree or disagree with what has been said.
It can be as simple as “Ms. Jones, does what Mr. Smith just said sound about right to you or would you put it differently?”
The idea is that you “loop in” other venire members and either determine agreement or disagreement with what others have expressed.
To the extent you determine agreement among venire members, you have also created the potential benefit of having those same people on the jury “bonded” with similar views.
The practice is also a useful way of getting otherwise silent venire members to speak up without ham-handedly addressing them with some inquiry like “Ms. Jones, we haven’t heard much from you. What are your thoughts?”

 

***

VENIREWOMAN RODDEN: My thoughts were basically that all too often, people are awarded higher than necessary amounts of money when it comes to punitive damages.
 

MR. BRANSON: Let’s talk about that. At this point nobody has heard any evidence. What I say up here and what Mr. Albert says is not evidence. The evidence won’t start until you are sworn in, those of you who are selected and put in the jury box, and then we will start putting on evidence.
 

And at the end of that, the side that has the greater weight and degree of credible evidence, it’s called the preponderance of the evidence, will be entitled to ask you to answer certain issues in the charge on whether fiduciary duties were breached, whether fraud occurred, the value of the property that was lost.
 

And on other evidence such as punitive damages, you will be asked to determine those under clear and convincing evidence. It is just a different standard. But, actually, the jury makes that determination.
 

Without hearing the evidence, is there some arbitrary limit that you think would be too much?
 

***

There is usually a place in voir dire to explain the burden of proof, especially for the plaintiff.
It’s useful to do so in the context of an exchange with a member of the venire.

 

***

MR. BRANSON: If you would say going in, without regard to the grievous nature of the conduct or how much money Dr. Cruz lost, I couldn’t award over a million dollars or $100,000 or $10 million. Is there some—without hearing the evidence—
 

VENIREWOMAN RODDEN: No. Without knowing the nature of the case, I couldn’t put an arbitrary limit on it.
 

***

 (Continuing MR. BRANSON)
 

Can we agree that it would take more money to punish some individuals than it would others?
 

VENIREWOMAN RODDEN: Yes, it would.
 

MR. BRANSON: Okay. Is there anyone who disagrees with that?
 

(There was no show of hands.)
 

MR. BRANSON: All right. Thank you.
 

***

Here, the lawyer gets a favorable response—the potential juror would not put an arbitrary limit on punitive damages and she also agrees that it would take more money to punish some people than others.
By getting the rest of the panel to agree with this premise, the lawyer has accomplished something for his punitive damages case.

 

***

 (Continuing MR. BRANSON)
 

Ms. Perez, juror number 31?
 

VENIREWOMAN PEREZ: Here. My thought is that, like she said, there is a lot of greed. And you know, if there is a chance to make money out of you, I’m going to take it, you know, whether you are hurt or not.
 

***

MR. BRANSON: But what we are really talking about is the other side of that, Ms. Perez. We are talking about the person who has been greedy and has taken someone’s money inappropriately, through fraud or conversion.
 

Could you punish that? Or give us your thoughts on whether that conduct could and should be punished with punitive damages.
 

VENIREWOMAN PEREZ: My thoughts, I mean, I wouldn’t do it. You know, but—but people—
 

MR. BRANSON: Why don’t we visit with you later about that.
 

VENIREWOMAN PEREZ: Okay.
 

***

Here, counsel has identified a venire member with a “bias” against the awarding of punitive damages.
This sort of answer likely disqualifies the potential juror and so the lawyer decides to move on to another venire member.

 

***

(Continuing MR. BRANSON)
 

Mr. Smith, Brian Smith, yes, sir. Tell us your thoughts on that, if you would, please.
 

***

Note the open ended question.
The lawyer doesn’t ask “Why don’t you like punitive damages?”
He doesn’t put words in the person’s mouth at all.
Instead, he provides an open invitation to speak.

 

***

VENIREMAN SMITH: I don’t know if I totally believe in punitive damages.
 

MR. BRANSON: Okay.
 

VENIREMAN SMITH: I think it’s overused sometimes. There are some places where, you know, maybe in an injury where there might be circumstances down the road that the money might be needed to help with medical expenses that were unforeseen.
 

But—and, granted, you know, I mean, we are not all millionaires and billionaires in this room. And the thought of punishing a person that has a lot of money by taking some of their money definitely is one route. But—
 

MR. BRANSON: Coming in, before you hear any evidence, your belief is that it is not appropriate.
 

VENIREMAN SMITH: Not totally.
 

MR. BRANSON: Pardon?
 

VENIREMAN SMITH: In some cases, it is not appropriate.
 

MR. BRANSON: Okay. Why don’t we talk later about that. But I appreciate your opinion.
 

***

The lawyer has identified a potential strike for cause.
Some follow-up questioning at the bench will likely be appropriate.
Defense counsel would be smart to “rehabilitate” this potential juror by asking him if he could set aside his personal beliefs and follow the law.

 

***

(Continuing MR. BRANSON)
 

In the service, Mr. Salmeron, you all had something, I suspected, called a buddy system where you were partnered up with someone and you watched each other’s back. Was it necessary to trust your partner?
 

VENIREMAN SALMERON: Yes, sir.
 

MR. BRANSON: Would you—if someone came up and it looked kind of funny, would you give your partner the benefit of a doubt until he or she proved to you that they were not going to stand in the way of a bullet for you?
 

VENIREMAN SALMERON: Yes.
 

MR. BRANSON: Thank you. And was it absolutely necessary in the environment you were in to trust your partner?
 

VENIREMAN SALMERON: Yes, sir.
 

MR. BRANSON: Okay.
 

Anyone else here, whether it was in the military or civilian circumstance, been in a circumstance where you absolutely had to trust your partner?
 

***

This exchange is more about “selling” the lawyer’s theory of the case than it is an effort to obtain information.
But it’s useful in small doses.

 

***

(Continuing MR. BRANSON)
 

Let me take just a moment and tell you a little bit about Dr. Cruz’s background, which may help you understand some of the attitudes towards trust. Dr. Cruz is from Guatemala, and we all, I think, probably tell our kids stories about walking to school in the snow for 10 miles to show our kids the value of money.
 

But many of us came from humble backgrounds. I certainly did. And in Dr. Cruz’s situation, his father was a police officer part time and part-time security guard, and his mother made ends meet by running a stall in the Mercado there in Guatemala City. And from the time Dr. Cruz was five years old, he worked with his mother in the stall and went with her from door to door. She would make food products to sell to her neighbors, and he would help all along.
 

And she was a very ambitious person. He later brought her over to this country. He admired his mother a great deal, and she was ambitious. But in a very impoverished background. With him working and with her assistance, he got into college.
 

College and medical school were a combined program. It was like a six-year program. He was in the top three percent. Then there were three years of residencies. His last year he was the chief resident, and he won a scholarship to come to Baylor in Houston.
 

And in the process, he decided he loved this country and he wanted to come here, and he had to apply to do it. He had to start all over again. So he went back through medical school, this time at Tulane, went through four more years, and then three more years of residence. He graduated again very high and was chief resident, so high that Tulane offered him a job as a teacher.
 

He elected to go on and do more training, which brought him to Dallas, and he has been here since. He’s Board-certified in neurology and pain management. And for over 20 years he has donated his time to Southwestern Medical School, first as a visiting lecturer, and then as an assistant professor, and then as an associate professor. And about five years ago, he was made a full-time full professor at U.T. Southwestern Medical School.
 

The time he spends out there with the students and taking care of patients at Parkland are gifts to the community. He has been honored by the Hispanic community on multiple occasions for his service, and he has been named Doctor of the Year.
 

He is a busy man, and he’s got a big heart. And if there is anything you could say bad about him—
 

Is anybody personally this way, or maybe have a kinfolk who are very patient people, but they take abuse and they take abuse, and then eventually they get fussy about it?
 

I mean, some people fly off the handle regularly. My dad was that way. My dad would take abuse and take it and take it, and then one day he would just get really fussy about it.
 

Is anybody personally that way or know somebody that way?
 

(There was a show of hands.)
 

***

Plaintiff’s counsel provides detailed information about his client’s background.
This accomplishes two purposes.
First, and perhaps most important, this information humanizes the plaintiff in an effective way.
Second, the information provides a predicate for the attorney to ask some follow-up questions.
But, in this instance, the background may be a bit lengthy.
Some judges might cut it off early.

 

***

(Continuing MR. BRANSON)
 

Let me ask a question of everybody. I have been up here a while and we have talked about quite a few things. Is there anything that’s come up—and, again, this is not evidence, but you say, I couldn’t be fair to Dr. Cruz.
 

Is there anybody who at this point believes, from what you have heard, that you could not be fair and impartial to Dr. Cruz?
 

***

This ending is a standard way of asking a “catch-all” question to identify any venire members who have something important to say but, for whatever reason, have not said it.
In most instances, it does not draw out any useful information but here it does.

 

***

VENIREMAN LAMB: Well, it is not so much that I couldn’t be fair.
 

MR. BRANSON: We are going to have to get the microphone. I know the judge can’t hear you.
 

VENIREMAN LAMB: Oh, okay. It’s just sometimes these kinds of decisions, where it’s like somebody on one side gets hurt. Even if they may have done something wrong, sometimes those kinds of decisions are kind of hard for me.
 

MR. BRANSON: So going in, you have a strong feeling that you couldn’t be fair to Dr. Cruz in this court? And that’s fine if that’s the way you feel.
 

VENIREMAN LAMB: Yes.
 

MR. BRANSON: Okay. That’s fine.
 

***

MR. BRANSON: Do you have employees that you manage?
 

VENIREWOMAN GRIMM: I do. I have about 30 people that report to me.
 

MR. BRANSON: Would you think it appropriate business management to manage employees by intimidation or bullying?
 

VENIREWOMAN GRIMM: Absolutely not.
 

MR. BRANSON: Would you think it appropriate business management to not pay them all of their income, all of their salary or time, to go in and change their timecards?
 

VENIREWOMAN GRIMM: That would not be appropriate at all.
 

MR. BRANSON: Does anybody agree with that? Do you think it is good practice to manage your employees by intimidation or bullying?
 

(There was no show of hands.)
 

***

Here is some “push poll” voir dire.
The lawyer isn’t really expecting anyone to answer to the contrary but the question itself is an effective way of putting in the jury’s mind that the defendant is a bully. Also, importantly, if someone does give a contrary answer, it does not identify a potential strike for the other side.

 

***

 (Continuing MR. BRANSON)
 

You also said that you couldn’t be fair if the case involved money. In fact, I think you said money, money, money.
 

VENIREWOMAN ERICKSON: Right.
 

MR. BRANSON: Could you explain that to me?
 

VENIREWOMAN ERICKSON: Just greed, greed, greed. Everybody suing, suing, suing is just money, money, money.
 

MR. BRANSON: Would you get the microphone, please?
 

VENIREWOMAN ERICKSON: You turn around and sue somebody for nothing, it’s just greed, and just money, money, money.
 

MR. BRANSON: Yes, ma’am. You are talking about frivolous lawsuits?
 

VENIREWOMAN ERICKSON: Whatever.
 

MR. BRANSON: Okay. Is there anyone in here who is against frivolous lawsuits? I am. Is there anyone who is not?
 

***

Everyone is against “frivolous lawsuits.”
Here, the lawyer aligns himself and by implication his client against frivolous lawsuits and simultaneously distinguishes this lawsuit as not frivolous.

 

***

How about lawsuits that are not frivolous where valuable property is actually taken?
 

VENIREWOMAN ERICKSON: I would be against that.
 

MR. BRANSON: You would be against a lawsuit in that situation?
 

VENIREWOMAN ERICKSON: Yes.
 

MR. BRANSON: Okay. We will visit later with you about that.
 

***

Attitude towards litigation is always a fertile ground for the plaintiff to explore during voir dire.
People who believe many lawsuits are frivolous are typically defense-oriented jurors and, if not struck for cause, will almost always be the subject of a peremptory challenge.

 

***

 (Continuing MR. BRANSON)
 

For a long time it’s been my privilege to represent primarily people who were injured in the kind of lawsuit which Mr. Park and I had, where a manufacturer of an automobile doesn’t do something right, and someone is injured or killed, there was a commercial airplane crash or a big truck ran over someone.
 

Occasionally, we take a business case if we like the people and we believe in their cause. And in Dr. Cruz’s case we do.
 

But there are people who have a real dislike for personal injury lawyers or trial lawyers, which my wife and I are and have been for a long time.
 

In fact, let me read you the questionnaires form a recent trial. The question is what they thought of personal injury plaintiff’s lawyers: “Advertise on television. Cheap advertisements. Crooks. The first thing we do is kill all lawyers. Ambulance chasers. Unethical. Dishonest. Too many unqualified cases. Sharks. Too many lawsuits.”
 

Now, is there anybody out there who agrees that all personal injury lawyers fit in that category? I’m not saying some don’t, but is there anyone that believes, just because you represent people in courthouses who have had their lives taken away or a loved one’s life or made paraplegics or quadriplegics or brain damaged, that you are a scumbag or a shark or a shyster?
 

***

There is a strong helping of guilt here—who could possibly be against compensation for someone truly injured on account of someone’s negligence? But by being blunt about the work he does, the lawyer is trying to smoke out any members of the venire who harbor ill feelings towards plaintiff’s lawyers. A defense lawyer could effectively adopt a comparable approach.
 

The Mechanics of Disqualifying a Potential Juror for Cause

What follows are excerpts from a large and high-profile personal injury case brought against a petrochemical company in Galveston, Texas. We focus on attempts by the lawyers in the case to expose bias that could form the basis of disqualification for cause.
 

***

Here is an example of a lawyer taking a potentially disqualifying answer given by a prospective juror and drawing out answers that will make it difficult for the other side to disqualify the person for cause.

 

***

Lawyer: In the first row, who remembers in that questionnaire saying that they felt like the refineries or the chemical companies like BP are, quote, untrustworthy? Remember answering that question on the first row? Sir, you know, you wrote down you felt like they are untrustworthy, right?
 

Venire Person 1: Yes, sir.
 

Lawyer: Tell me why you think that, sir.
 

Venire Person 1: Well, I believe one of your opening remarks, you mentioned that I think all companies—for profit companies, profits are the main objective for a company to do business for profit. 
 

Lawyer: Right. But do you believe, sir, that there is a balance there, that there can be a balance?
 

Venire Person 1: I believe there can be a balance.
 

Lawyer: Okay. And just because you recognize and understand that there is a profit motive there, that doesn’t make you an unfair juror, does it?
 

Venire Person 1: No, sir.
 

Lawyer: I mean, you still would look at the facts. If you felt like BP did everything they were supposed to do, you would say, hey—
 

Venire Person 1: I think I could be fair.
 

Lawyer: You would be fair. Okay. You also said that you believe at times—and other people said this, too—that refineries knowingly violate standards. You remember saying that?
 

Venire Person 1: Yes, sir.
 

Lawyer: Okay. What is your experience in that and why do you believe that?
 

Venire Person 1: Well, I believe if profits were threatened, possibly they could cut back on safety. I think profits—there again, the profit motive.
 

Lawyer: And of course, companies are in the business for making money. They give us jobs, right? That’s how we feed our families.
 

Venire Person 1: Yes, sir.
 

Lawyer: But they can do it safely, right?
 

Venire Person 1: I think they can.
 

Lawyer: And they can do it consistent with safety standards?
 

Venire Person 1: Yes, sir.
 

Lawyer: So it would be fair to say despite what you put on that form that in a particular case you can judge the facts and let the chips fall where they may?
 

Venire Person 1: Yes, sir. And I also said that they do a lot of good things—
 

Lawyer: You did, indeed.
 

Venire Person 1: —and profits do—they employ people. I think I could be fair.
 

***

Here, a prospective juror has indicated a reluctance to award punitive damages.
The questions posed help the lawyer demonstrate a disqualifying bias.

 

***

Lawyer: One of the things you said is you don’t believe in punitive damages.
 

Venire Person 2: Correct.
 

Lawyer: Tell us why.
 

Venire Person 2: Well—and not totally. Basically punitive damages would have to be really, really strong. In other words, they would have to be something that still is very, very severe to make it fair.
 

Lawyer. So, you do believe in them; but you believe that they’re—they should be very rare?
 

Venire Person 2: Right.
 

Lawyer: So, it’s not like you have a 100 percent prohibition against them?
 

Venire Person 2: Yes.
 

Lawyer: It’s just you’d probably be hard pressed to give them, fair?
 

Venire Person 2: That’s fair.
 

Lawyer: And if the plaintiffs in this case at some point were asking for punitive damages you would say, “You know what? I might not be the right juror for that kind of case”?
 

Venire Person 2: Correct.
 

Lawyer: You would say in that kind of case, these four folks or anybody like them would be starting a little bit behind; is that right?
 

Venire Person 2: That’s correct.
 

***

Here, the lawyer is confronted with a juror’s uncertainty about her ability to be fair and impartial.
Her initial answer is insufficient to demonstrate disqualifying bias.
He presses and is able to draw out answers that may be disqualifying.

 

***

Lawyer: You said you have been around chemicals in the hospital? Is there anything you think about your work as a nurse—and of course, you are retired—or you being around chemicals that makes it difficult for you to serve in this case?
 

Venire Person 3: I don’t think so. Like I said, I’d have to hear everything before I really make a commitment about how I feel. Right now, I have been exposed to stuff, blood and body fluids and chemicals and everything else, and I feel like I am okay.
 

Lawyer: Don’t you think that because of that, because of your experience, that you might have a little tougher burden for them? You might impose a little tougher burden than maybe the law might require of them to win their case?
 

Venire Person 3: I am not sure.
 

Lawyer: Well, see, this is the only time I get to ask you.
 

Venire Person 3: Like I say, I’m not sure.
 

Lawyer: So do you believe that maybe because of your—I mean, you have a lot of experience as a nurse. A lot—I mean a whole career, right? I mean, you might impose a little more burden maybe—more than maybe a juror that doesn’t have that body of experience might impose?
 

Venire Person 3: Yes.
 

Lawyer: You might say, “Look, I have experience. I’ve been exposed to this, I’ve been exposed to that. I am okay.” Can you see how that might make it a little more difficult for these four folks?
 

Venire Person 3: Yes, sir. Also I see evidence of exposure because they have gotten sick.
 

Lawyer. I know you’ve seen that. But as far as this case and the facts at least as I think they will come out, you know, this exposure, 45 days, 19 chemicals, 5 million pounds or so, don’t you think they start off a little behind with you? Yes?
 

Venire Person 3: Yes.
 

***

In the example that follows, try as he might, the lawyer is unable to draw out a disqualifying answer from the prospective juror.
In fact, the juror gets stronger in his assertions of his ability to be fair.

 

***

Lawyer: You work with chemicals and have worked in refineries; is that right?
 

Venire Person 4: At a plant.
 

Lawyer: Which plant?
 

Venire Person 4: In Bayport at Southern Ionics as an operator when I first left and ended up going to school at night.
 

Lawyer: Now you are a chemist?
 

Venire Person 4: Yes.
 

Lawyer: You know a lot about chemicals?
 

Venire Person 4: Well, yeah.
 

Lawyer: Do you think that based on your experience and the fact that you probably know a lot more about chemicals than others—I’m not saying than everybody, but certainly more than me. In other words, you kind of have an unfair advantage in deliberation because you know so much about various chemicals?
 

Venire Person 4: Yeah. I mean, it depends on the chemicals that we’re talking about, too; but yeah, I mean, I’ve worked with all of the ones that you have mentioned thus far. 
 

Lawyer: This is what you do. So, don’t you think that this probably wouldn’t be the right case for you?
 

Venire Person 4: I don’t see why it would bias me one way or the other. I mean, y’all—obviously you have to take proper precautions in working with different chemicals.
 

Lawyer: Let me tell you what I’m thinking. You think, hey, somebody who knows chemicals, this case is about chemicals. That’s the guy we should have, but that’s not how it works because you’ve got to make your decision based on the evidence put forth in the Court, not based on what you learned—where did you go to school?
 

Venire Person 4: At Sam Houston.
 

Lawyer: At Sam Houston. Where I am struggling here is that maybe you come in to the jury box with a lot more information where you may rely on your own information than was ever put forth in the courtroom. Do you see my point?
 

Venire Person 4: Yeah, I see your point.
 

Lawyer: Okay. Do you think then if that were the case that maybe on this particular case you might not be the right guy for the job?
 

Venire Person 4: I mean, I think because I have seen exposure to chemicals and I have also seen frivolous exposure claims. And so, I’ve seen both sides of the equation as you mentioned before. I think that I can be fair and look at the facts of the case.
 

Lawyer: Okay. So, you would look at these four folks in the eye and say, “Look, I can be fair to you”? Yes?
 

Venire Person 4: Yes.
 

***

Again, here is another unsuccessful attempt to expose disqualifying bias regarding damage awards.
An inquiry is always worth the effort; it doesn’t always yield results.

 

***

Lawyer: One of the things you said, Chief, is that you felt like damage awards were too high. Explain, please.
 

Venire Person 5: It’s just a general comment. Like everybody else, in my profession you get sued at times and there are settlements made and it’s always presumed that pockets are deeper than they are, which is not true. So, it was a general comment made on that 38 years of experience.
 

Lawyer: You can tell, I’m sure, how that’s a general feeling. I have the same feeling, that I see some of these lawsuits—I don’t know if y’all saw this, but somebody tripped and claimed that it was the pattern of the carpet that caused them to trip. Okay? All right. It makes it difficult, Chief, for me to do my job. You can understand that?
 

Venire Person 5: Certainly.
 

Lawyer: When there’s cases like that because those are the ones that get publicized, right? A lot of times.
 

Venire Person 5: Yes.
 

Lawyer: Do you believe that your life experience and then what you’ve seen as a police officer and also as a—I’m seeing you were an infantryman in Vietnam; is that right?
 

Venire Person 5: That’s correct.
 

Lawyer: Airborne ranger?
 

Venire Person 5: Airborne.
 

Lawyer: Airborne. You think that that life experience would make it more difficult for you to be a juror in this particular case?
 

Venire Person 5: No.
 

Lawyer: You think you could do the duty that needs to be done?
 

Venire Person 5: I believe so, yes.
 

***

Sometimes, pushing too hard with an inquiry can result in a juror hardening their stance.
Here is an example when the lawyer’s rather conclusory statement leads a juror to “bow up” and insist he can be fair.
The key is to allow the prospective juror to utter a disqualifying statement.
You usually can’t feed it to him.

 

***

Lawyer: Your husband previously worked for BP?
 

Venire Person 6: Yes.
 

Lawyer: You felt like refineries were trustworthy?
 

Venire Person 6: Yes.
 

Lawyer: And obviously you would believe that because your husband has devoted his career to that industry and that plant, true?
 

Venire Person 6: Not just because of that.
 

Lawyer: But part of that?
 

Venire Person 6: Yes.
 

Lawyer: And that’s why I would defend lawyers because I feel like I do a good job as a lawyer despite what people might think about other lawyers.
 

Venire Person 6: Just because I think they’re trustworthy doesn’t mean that I think they are perfect either.
 

Lawyer: I understand, but can we agree that in light of the fact that your husband worked at BP during the time that this event occurred that you probably shouldn’t be a juror in this case?
 

Venire Person 6: No, I do not agree with that.
 

Voir Dire Checklist


1. Be aware of any time restraints imposed by the trial court. Follow them strictly, though think about requesting more time if a venire member or two takes up an inordinate amount of time. 



2. Bring someone with you to observe and take notes. Listen to what they have to say, but ultimately, you are going to have to try the case with the jury in front of you so don’t let someone else’s view contradict your gut feeling. 



3. Profile potential jurors—good and bad. 



	Employment history

	Education

	Family

	Specific experience


 


4. Avoid spending much time on the facts of the case. 



5. Ask open-ended “looping” questions and get other potential jurors to agree or disagree. By doing so, you make it easier for as many venire members to speak as possible and you may obtain a benefit with members of the seated jury already in agreement with their fellow jurors on a key issue. 



6. Listen more—talk less. You learn by listening, not by talking. This a rule that every trial lawyer violates at some point. 



7. Concentrate on the first 24–30 jurors. (Only those within the “strike zone.”) 



8. Structure your voir dire. 


a. Short intro of counsel, client and process. If you are the defendant, you can likely skip much description of the process because the plaintiff will have already covered it.

 

b. Very short overview of the case: (“This is a contract case” or “This case involves a car wreck.”)

 


9. Main Goals. 


a. Elicit information to identify unfavorable jurors but avoid losing favorable jurors.

 

b. Establish rapport and credibility.

 


[image: ]



  


Opening Statement
 

The opening statement is, without question, the most important part of any jury trial. There is really nothing that is close in its importance for the vast majority of cases. Jurors use the opening statement as a lens through which to view the case as it unfolds. Some studies suggest that jurors actually “decide” the case in opening. That is, they decide which side they want to believe in opening and look for evidence throughout the case to confirm their predisposition. Whether that actually happens with every juror or not, there can be no doubt that an effective opening can pave the way for a successful verdict.
 

In this chapter, we will discuss the characteristics of strong opening statements. We will also identify characteristics of weak openings. Finally, we will provide some practical advice about how to create and deliver a memorable opening and provide some examples of effective opening statements delivered in real jury trials.
 

What Makes a Good Opening?

It is often said that an opening statement should “preview” the evidence or act as a “roadmap” for evidence that the trial lawyer anticipates will be admitted before the jury. That is certainly true as far as it goes, but a good opening must do more than simply outline the proof.
 

It has also now become almost a cliché to say that a strong opening should “tell a story.” Inexperienced trial lawyers, and even ones who claim experience, sometimes make this point as if it is some profound discovery. Again, it is no doubt true—we often communicate in our daily lives by way of stories—but it is also true that a good story, alone, will not make a good opening statement. 
 

An effective opening statement must, more than any single characteristic, invest the listener in the outcome of the case. It must hold the listener’s attention. It must do so in a way that is memorable because, even in a very short trial, for an opening to be of any use to the jury, it must be one that they can recall and make use of, even unconsciously, as the evidence takes shape. 
 

 But how does an opening invest the listener exactly? We think this is best accomplished through two concepts: Passion and Reduction. 
 

First, the advocate herself must be invested. This may seem obvious. After all, isn’t every lawyer intensely engaged in their client’s predicament in some way? And yet not every lawyer addresses the jury in a way that is invested. In fact, in an effort to present a comprehensive opening statement, we’ve found that many lawyers succumb to an opening that is too heavy on facts and too light on passion.
 

Passion? Have we skipped right to the chapter on closing argument? After all, isn’t the opening “statement” supposed to be just that, a statement, a preview, and not an argument?
 

That’s not our view of effective opening statements and we don’t have to rewrite the rules of trial practice to hold that view. It is one thing to say that the advocate should not argue her case in opening. (“Mr. Jones’s story is not believable because he was in no position to observe the events in question.”) But you don’t have to argue your case to exhibit passion for your client’s position. You can exhibit passion in a variety of ways—humanizing your client with details about her background or career or, in the case of a corporation, its products or services, for example. You can also exhibit passion by using the single most important tool a trial lawyer has in court—her voice. Raising your voice, lowering it, speaking slowly for emphasis, or rapidly for emphasis, each of these methods can convey passion.
 

Why is passion important? In our view, the single biggest compliment a trial lawyer can receive from a juror is this: “Mr. Lawyer, you really seemed to believe what you were saying.” Not every juror, maybe not even most jurors, will articulate the feeling that way, but a fundamental aspect of persuasion is for the listener to sense that the speaker really believes what she is saying. How many times in our own life experiences have we made personal decisions by assessing that a friend strongly believed what they were saying and going along with them because of the strength of that conviction? It could be something as simple as a recommendation for a movie or a restaurant. “I can tell you really liked that place. I’ll have to give it a try.”
 

 The trial lawyer has to convey this same kind of conviction before the jury. And it’s not just about having some kind of “internal” belief in your client. You have to show it. A Jesuit priest named Gracián was an advisor to Spanish royalty in the 17th century. He outlined a series of maxims of good leadership. One was “Do, but also seem.” His point was that the substance of the actions was of course critical—what you were doing. But it was just as important to “seem,” that is to show the appearance of bravery, or decisiveness or whatever action was at hand. The substance alone is not as powerful without the addition of the “seeming.” 
 

The same is true for the trial lawyer. Telling your client you believe in him—and actually believing in him—is, of course, vitally important. But so is “showing” that you feel that way, acting like you feel that way. The jury needs to see that “seeming” from you in the opening statement, and that is why we say that the opening must exhibit passion.
 

But passion is not the only important characteristic of a powerful opening statement. Recall that we are discussing how to get the listener to “invest.” Passion alone comes across like a clanging cymbal—annoying and not amounting to much. The listener must be invested and must be drawn into the facts of your case by a memorable, passionate introduction. Presenting too many facts risks overwhelming the jury with details; too few facts leaves the jury without anything of substance to embrace.
 

Undoubtedly, you must preview the evidence in a narrative form—the story of what happened. The car accident. The business partnership gone awry. The defective product that hurt someone. The product used in the wrong way. To do this effectively requires reducing your case to a single sentence.
 

A single sentence? But what if your case is complex? Not just any car accident but a multi-car pileup? A terribly complex business deal? A really hard to understand trade secret?
 

 All the more reason to practice what we call “reduction.” If something is simple to begin with, it should not be challenging to reduce the case to a single sentence. And if it is very complex, then that complexity is what requires reduction to a single sentence. If you can’t state your case in a single sentence, you are not going to be in a position to deliver a passionate opening statement that will invest the listener. 
 

An effective opening statement begins with the following sentence: “This is a case about [fill in the blank].” It could be “This is a case about how one of the world’s largest pharmaceutical companies, in an effort to make billions of dollars off a drug designed to treat a rare condition, sought to influence doctors to prescribe that drug for other conditions and ignored dangerous side effects that use would cause.” It could be “This is a case about the carelessness of a teenage driver who didn’t want to be late picking up his girlfriend, resulting in the death of the mother of three young children.” 
 

This is not a parlor trick. Or an impressive consolidation of vast quantities of information, like the successful off-Broadway play that acted out the entire works of Shakespeare in an hour. By focusing on reducing your case to one sentence, you are framing the narrative into a statement the jury can remember and invest in. Doing this will also help you organize your summary of the evidence, and will help the jury assimilate that information. 
 

Reduction does not mean important facts are glossed over or summarized in a superficial way. What follows from the “reductionist” topic sentence will be evidentiary details—specific testimony of witnesses, language from key documents—the stuff that brings life to your narrative. An effective opening is chock full of details—but in Goldilocks fashion, just enough, not too many or too few. This will arm the jurors with the tools necessary to reach the verdict you advocate.
 

What Makes for a Poor Opening Statement?

Without question, a poor opening statement lacks passion or reduction or at least lacks an effective execution of those components. But other than communicating the opposite of a good opening statement, how does an ineffective opening statement get that way? Here are a few ways that happens.
 

Weak opening statements often start out with ponderous homages to the jury system or even to opening statements generally. “I’m proud to represent Corporation XYZ and during this part of the trial, called the opening statement, I will preview what I expect the evidence will be in this trial.” The judge will likely have already told the jury what openings are, and saying you are “proud” to be there on behalf of a corporation or an individual has never struck us as effective. There is the old saying that “you only get one chance to make a first impression,” and you certainly don’t want to waste that one chance with something boring.
 

Another typical characteristic of a weak opening is an undue reliance on PowerPoint slides or other visuals that often distract rather than illuminate. Certainly the advent of “slide based” presentations, which first took root in corporate America, have allowed for more effective communication of information. But an opening statement should bear little resemblance to a board room presentation or to one given to a local PTA. A visual used during opening should have a very specific purpose. It should not be a way for the advocate to pace herself, track her progress, or remember her lines.
 

A final characteristic of a weak opening is a failure to anticipate the other side’s positions properly. Whether you are arguing for the plaintiff or defendant, it is very important that the opening preview (in the case of the plaintiff) or respond to (in the case of the defendant) the evidence and arguments offered by the other side. This can sometimes be challenging as some trial judges take an overly restrictive view of what an opening statement can accomplish, but in our view, only a very weak opening fails to account in some way for the other side’s position. An effective preview, which will embody at least the suggestion of a rebuttal, can almost always be accomplished by saying something to the effect of “You may hear an argument about x or y, and if you do, keep in mind z.”
 

How to Prepare and Deliver an Effective Opening

The most important ingredient for a strong opening is time—time to write and rewrite what you will say and time to consider what to say in the first place. We are strong believers in actually writing out, word for word, your opening statement. You don’t have to “deliver” it from a verbatim script, but you ought to prepare it as if you were going to do so. Only when you are wed to specific language can you fully assess the effectiveness of what you are saying. Once you have the words you want to say, then you can reduce them to note cards with brief key words or phrases to guide you.
 

We also strongly recommend delivering the opening out loud, multiple times. Hearing what you are going to say can be a very effective way of editing it. Something might look good on paper, but when you hear yourself saying it out loud, you may have a different reaction. And saying it out loud allows to you determine how to inject the proper amount of passion into your delivery. What part of the opening is best said with a slightly raised voice? What part might benefit from repetition or a slowed pace?
 

 Some of the best advice we ever received about an opening statement is almost ridiculously simple and applies almost every time you get up to speak in court: Speak slowly and in a loud voice. Not so slow as to seem like an affect and not so loud as to be shouting. Speaking slowly and in a way that every word can be clearly heard and understood is an underutilized approach in jury trials. Many lawyers speak too rapidly in an effort to get as much in as possible and nerves often cause lawyers to speak more softly. 
 

We can’t provide any empirical studies of the effectiveness of this approach but we can say this: In our combined 70-plus years of trying cases as a lawyer and a judge, we’ve never had a judge or a juror say “speed up” or “talk more softly.”
 

When trying cases out of town, one of us has actually recorded the opening on a CD that can be played in the car and evaluated during a long drive. You may have your own way of preparing but the important aspect is just that—preparation. You should never wait until the weekend before trial, or even the week before, to begin preparing your opening. You must allow yourself time to think, to compose, and to toss aside approaches that don’t work.
 

You must also decide what “props” or visual aids you want to use in your opening. Elsewhere in the book, we discuss in more detail the use of demonstrative aids. It’s hard to imagine an effective opening in today’s trials without some visual aids. We have noted that an overuse of “slides” can bog down an opening, but we want to emphasize that slides can be an effective tool. Slides can help you introduce witnesses to the jury. A picture of a witness on a slide with a short description of his importance— “Eyewitness” or “Expert Witness on Damages” can be useful. Slides can also be used to highlight or “pull out” significant portions of documents like emails or contracts. In fact, we would couch it as a rule that in a case that involves documents of any kind, your opening should preview those documents for the jury.
 

Our “rule” raises a question about the practice of some courts. Today, many courts seek to pre-admit evidence before the trial begins. This salutary practice saves the time of arguing about admissibility in front of the jury—it can be done during pre-trial—and it allows both sides to know what the documentary evidence will be before the trial starts. If your judge embraces this practice—and if she does not, we strongly encourage you to approach the court with your opponent to try to convince her otherwise—then you are generally free to display any admitted document to the jury in your opening. You should take full advantage of this opportunity. Spending some time in your opening showing the jury a key email or contract provision is a very effective way of “arguing” your case even before the testimony has begun.
 

Do not, however, eliminate the possibility of using an “old school” flip chart, especially if you have the sense that your opponent is going to embark on a “board of directors” type presentation with dozens of slides. If your theme in the case is rooted in simplicity—and it often needs to be to be effective—the idea of using manual aids like flip charts or dry erase boards can be as compelling, if not more so, than electronically aided presentations.
 

We are sometimes asked about when it is appropriate to object during the other side’s opening. This practice is sometimes encouraged in law school mock trial competitions where “points” are given to an advocate who notices an argumentative opening. We take a different view for real life trial practice. It is going to be the rare case where it is advisable to interrupt the other side during their opening statement. Snow in August rare.
 

Why do we strongly discourage objections in opening? There are two reasons. First, the kinds of things that can be objectionable—such as the reference to a document—can be dealt with during pre-trial. If the document is not coming into evidence, then it should not be mentioned in opening, and you can probably get the trial judge to make that clear during pre-trial proceedings. If there are non-documentary issues that may be objectionable, it strikes us that those are also matters that ought to be ventilated during the pre-trial hearing and not saved for an objection during the trial. If you think your opponent is going to cross the line, or come too close, raise it politely with the judge. Or if you have a point you’d like to make in your opening and you are uncertain about it, the same advice applies. Judges don’t like giving advisory rulings, but when the issue is couched as wanting to avoid objecting during the other side’s opening, it is our experience that the vast majority of judges are willing to give that kind of insight. Second, objecting during opening statement is risky. Your opening and how you conduct yourself is the first opportunity for the jury to assess your case. An objection can convey anxiety or weakness and that is not how you want to begin a trial.
 

Some More “Do’s and Don’ts” of Opening Statement

Do concede the bad facts 

In every case, there will be facts that hurt your case. If the case is so one-sided as to have no bad facts for your side at all, it is unlikely to go to trial. So there will be bad facts, and it is important that you admit them. Perhaps there are no written documents that support your position, only the recollection of witnesses. Say so. Or maybe you have an important witness who has given testimony that has varied on a few details. Preview that for the jury. There is nothing to be gained, and much to be lost, if you conceal important evidence from the jury that they undoubtedly will hear. Better they hear it from you than from the other side.
 

For example, if you have a case where there is no written document that formally memorializes the parties’ agreement, you should admit that plainly. But admitting bad facts need not be done in a mournful way. The lack of a written contract may allow you to emphasize the trust your client had in the adversary and how that trust caused a formal writing to be omitted.
 

Do speak in threes 

The notion of making a “trio” of points goes back at least to the theories of Aristotelean rhetoric. It is a memorable way of making an argument or emphasizing a point. It is as simple as A, B, and C. In other words, when you make a point, use no more than three examples. “We will prove our case by eyewitness testimony, documents and expert analysis.” Or “You will see evidence that what Mr. Williams says about what Mr. Jones allegedly did can’t be true because he wasn’t in a position to observe what he says he saw, what he says he saw doesn’t make any sense, and finally it turns out that he has an axe to grind against Mr. Jones.” Using the three examples is an effective way to emphasize the strength of an argument, but it also doesn’t tax the listener beyond what she can reasonably absorb and understand.
 

Do use your own style

Although imitation may be the sincerest form of flattery, you usually can’t imitate the style of others and be effective. Your style must be your own. If you are low key and laid back, then you must use that low key and laid back style to your advantage. Perhaps that is a way for you to exude calmness and confidence. If you have a thick accent, use it but by all means don’t put on a fake accent because you want to be like Matlock. If you have a naturally soft voice, you can likely speak up a bit (and you should certainly try) but you are never going to be able to affect a booming baritone. Be yourself and don’t copy someone else. There are as many effective styles as there are effective lawyers.
 

Don’t overuse adverbs or adjectives

We note above the importance of passion and we aren’t contradicting ourselves.
 

But passion can be conveyed without a wagon train of adjectives and adverbs. When you describe something as “sinister” or “outrageous,” then you may find yourself running afoul of the judge’s practice on avoiding argument during opening statement. But you also risk something else. You may find yourself losing the jury. The jury wants to decide the facts of the case and when you play to emotions with loaded words, then you may seem like you are trying to do their job for them. Presenting the evidence you intend to introduce, with conviction and passion, is best done without excessive characterizations. 
 

Don’t tell the jury that an opening statement is not evidence or explain what an opening statement is

We’ve seen many lawyers—and we confess ourselves to doing it too—fall back on some tired old opening-statement fodder like, “What you are going to hear is not evidence.” Don’t ever do this. There is no reason to. You don’t want to put distance between yourself and what you are saying. You want the jury to believe every word that comes out of your mouth, period. There is no need to suggest any limits on what you are telling them.
 

Similarly, there is no reason to rely on tired analogies like “roadmap” or “guide to the evidence.” Just get to it. Tell the jury your case from the very first word and don’t bog them down in metaphors or images they don’t really need.
 

Do move around

Some judges have strict rules about how close you must remain to the podium. Others require you to remain fixed to the podium at all times. We have never understood that. Certainly, a lawyer should not crawl into the jury box during opening or move so much as to be a distraction. But, if the court allows you some flexibility, we urge you to use it. It’s a way of showing confidence, that you are in a room in which you feel relaxed and comfortable. But like the planning of movement in a play—called “blocking”—you must move purposefully. If you are going to move towards a blow-up of an exhibit or the projection of one, do so to emphasize something important about it. If you want to move towards your client, do so when you want to emphasize something about his anticipated testimony. In other words, just like blocking in a play has a reason—the lovers move towards one another to embrace or express affection—your movement should also be thought through and done with a purpose.
 

Do not, however, move for the sake of exercise. Pacing back and forth without any purpose can be very distracting to the jurors who need to have their focus on what you are saying, not your movements.
 

Do use a cast of characters and a timeline

If your case is a simple breach of contract or a two-car collision, you may not need a cast of characters or a timeline. But if the case has more than three witnesses and more than a handful of key events, then such tools can be effectively used in opening to help the jury understand the evidence to come. It is often said that a good opening is told like a story. We agree. And a good story usually has a beginning, middle, and end. A timeline, either a digital one displayed on a screen or an old-fashioned one illustrated on a board, can be a useful way of introducing the jury to the key events. Such a prop can also be useful to guide your argument without the use of notes.
 

A cast of characters can also be useful. To continue our play references, the written program handed to an audience before a play begins usually contains a “dramatis personae” or list of characters to help the audience keep the characters straight. You can do something similar. The ability to take high-quality digital photographs easily allows you to put a face on each witness as you introduce them and their role in the case.
 

Do explain where the evidence comes from

Although we stick by our advice that you need not tell the jury what an opening statement is or say it is not evidence, we do think it makes sense to tell the jury where the evidence comes from. You know how you gathered testimony by way of depositions during discovery, or requested the production of documents. But the jury likely doesn’t. If you are a plaintiff relying heavily on documents maintained by the defendant, tell the jury: “Much of the documentary evidence we will bring you will be evidence from XYZ Company’s files. Before we came to court, we requested that these documents be turned over to us and you will see what we discovered.”
 

If your case relies on expert testimony, preview that as well: “Some of the evidence in the case requires special knowledge and experience to fully understand it. So we will bring you Dr. Williams, an expert in forensic computer analysis to explain what he found and what it means.”
 

If you rely on a key admission from your opponent’s deposition, point that out too. But don’t assume your jury knows what a deposition is. Tell them.
 

For the rest of this chapter, we will reproduce, in close to their entirety, actual opening statements delivered in a jury trial. We will note throughout what we think was effective about the openings and how they employed the principles we’ve outlined in this chapter.
 

Opening for the Defense in a Patent Infringement Case

Routinely, I will have to resolve a dispute between my 15-year old son and my 11-year old daughter. My daughter will often come to me with a dispute or problem she’s having with Jeff.
 

She’ll tell me the problem and what the objection she has is.
 

And I always have to say to her, “Now, Annmarie, let’s go get Jeff, because we need to hear his side of the story too.” Because in sibling wars, just like life, you have to hear both sides to make the right decision, and I suspect that’s true in your own life experience; that is, to make the right decision, you have to hear both sides.
 

***

The case will involve some technical issues related to computers and software.
By beginning with the kind of “real life” situation that most jurors will appreciate, the jurors are likely to be more drawn in to the story.

 

***

And that’s how what we’re doing in this case is quite a bit different from what happened in the Patent Office.
 

Because in the Patent Office, as you heard from the video explaining our patent system, it’s a one-sided process. It’s done largely in secret with only the folks from CEATS and the patent examiner involved in the process. But here, when you come to court, you have to hear both sides.
 

So put another way, to get a patent, you can only tell one side of the story; but to sue on a patent, in our system, you have to let all the evidence in, and you have to let both sides speak.
 

And that’s how it’s very different today when we finally get our turn to explain information, evidence, facts, and witnesses that the Patent Office never heard about, never got a chance to review, and never got a chance to listen to.
 

Now, the other side of the story that you’re going to hear about is that the technology CEATS claims to own was, in fact, someone else’s technology. It wasn’t theirs.
 

Under our laws, an idea can only be new or first once. And you’re going to hear evidence that the technology at issue here was already exposed to the public, was already being used, was already being sold long before CEATS ever came up with the ideas for their patent.
 

So this morning I want to talk to you about three things.
 

First, I want to talk to you about the patent law system, how it works and how you perform an important role in that system.
 

Second, I want to talk to you about evidence that proves the patents are invalid, because a company called Expedia, the world’s leading online travel agency, came up with all these ideas long before CEATS’ company.
 

Finally, I want to talk to you about some of the defenses you may hear from CEATS during this trial.
 

***

In the first few minutes of the opening the lawyer has effectually previewed his entire case and planted the seed that the “full story” has never been fully told.
He has used the “rule of threes” and provided the jury a roadmap for his entire case.

 

***

Opening for the Defense in an Insider Trading Case

May it please the Court.
 

Over the next three weeks you will see what happened over nine years ago in 2004. And it is a very, very different story than the one the government told you.
 

***

It’s important to tell the jury upfront how the defense case is very different from what the plaintiff just outlined.

 

***

The truth in this case is not complicated. The truth is very straightforward. And the truth is that Mr. Cuban has done nothing wrong.
 

***

Note the use of “threes.”
When possible, it’s an effective rhetorical tool to use three examples whenever making an argument.
It will be used extensively below.

 

***

Good morning. I’m Tom Melsheimer. I along with my colleagues, Mr. Best and Mr. Clark, will be presenting Mr. Cuban’s defense to you in this case.
 

And the evidence will prove three things. It will prove first that the information related to Mamma.com’s use of a special kind of stock offering called a PIPE was known by the investing public well before June 28, 2004, well before Mr. Cuban sold his stock. In other words, it was known in the marketplace.
 

 On June 28th, the day the PIPE was originally supposed to close, trading in the stock spiked by 2000 percent. You will see that in the evidence. 
 

And when that happens that means information is in the marketplace. The information concerned this PIPE transaction.
 

Second, the evidence will show that Mr. Cuban never made any agreement, express or implied, with Guy Faure. You will hear him say that. Never made any agreement to keep any information confidential. Never made an agreement to refrain from selling stock. Did not happen.
 

In fact, the uncontradicted evidence that you’ll hear is just the opposite. Mr. Cuban told the CEO of Mamma.com, and Arnie Owen, his investment agent, that he was going to sell his stock in the company. And that’s exactly what he did. 
 

The lack of any agreement is very, very important in this case. And we’re going to talk more about it later.
 

This is not the kind of insider trading case that you may have heard about before you came to court. Here the law says, and Judge Fitzwater will tell you, that the government must prove that Mr. Cuban made an agreement with Guy Faure.
 

It is not enough that Mr. Faure told Mr. Cuban some information. It is not enough that Mr. Faure may have used the word “confidential.” The government must prove to you that Mr. Cuban clearly agreed to keep information confidential, and they must prove to you that he also agreed not to sell his stock. Under the law they have to prove both elements to you and they won’t even be able to prove either one.
 

***

It’s sometimes important to address a potentially mistaken assumption or belief the jury may have about the case, especially if you haven’t had time to do so during voir dire.

 

***

Let’s be clear about this, and you heard it strong from the government: The government accuses Mr. Cuban of committing a fraud. But fraud requires deception or trickery, and Mr. Cuban didn’t deceive Mamma.com. He didn’t deceive anyone. He did exactly what he told the company he was going to do. He did exactly what he told Arnie Owen he was going to do, and you will hear from Mr. Owen later in this trial.
 

***

This language pushes the rule against arguing in your opening.
You should always approach the line, but not cross it.

 

***

Third point. Mr. Cuban’s actions back in 2004 are totally inconsistent with someone who has done something wrong or has something to hide. There’s a proverb that you may have heard, and it goes like this: The guilty man flees when no one gives chase, but the righteous man stands bold. And of course, that’s common sense, isn’t it? Because someone who has done something wrong seeks to conceal their actions or hide themselves.
 

What will the evidence show here?
 

***

This is the textbook opening line that should immunize you from objections that you are arguing your case.

 

***

The evidence will show that long before Mr. Cuban sold his stock he raised concerns with the executives at Mamma about Mamma.com’s possible association with a known criminal, a man named Irving Kott. The company assured Mr. Cuban that, no, the company has no involvement with Mr. Kott. Now, you’re going to hear it turns out the SEC had the exact same concerns about the company.
 

The day after Mr. Cuban sold his stock in June two SEC lawyers, two SEC lawyers who were investigating wrongdoing at Mamma.com, investigating Mr. Kott’s relationship with the company, called Mr. Cuban, asking to speak to him to find out what he knew about the company and its wrongdoing.
 

Mr. Cuban called them right back and he spoke to those two SEC lawyers for over an hour, without any attorneys being present. He fully shared all the information he had about the company.
 

 He told these lawyers on June 30th, a day after he sold, that he had sold all of his stock. He told these lawyers that he told the company he was going to sell his stock. And he voluntarily provided to the government by email all of his trading records and all his emails having anything to do with Mamma. The very trades that the government claims in this courtroom are a fraud and a cheat, he emailed to the government shortly after these trades took place. 
 

***

Cuban’s behavior was wholly inconsistent with wrongdoing, and that was an important theme for the defense.
Previewing this key evidence is critical.

 

***

Voluntarily sharing information is not the behavior—is not the behavior—of someone who is trying to deceive anyone. It’s not the kind of behavior you would expect from someone who had something to hide. And I’m surprised the government didn’t preview that evidence in their opening.
 

***

If the other side has left out something important in opening, it can be effective to point that out, but be careful not to cross into argument.

 

***

These facts and others you will hear are why Mr. Cuban is in court today, to stand up to the government and refute these allegations.
 

We are committed to bringing you the truth of what happened and letting you decide. To have you decide who was right and who was wrong. That is what juries in this country have been doing for over 200 years. And we know and trust that you’ll do the same.
 

 If you had been in downtown Montreal, Canada, on June 28th, 2004 on Saint Jacques Street around lunchtime, you might have seen a man coming off an elevator hurriedly to get to lunch. 
 

***

The detail here paints a picture for the jury.
The street name will never come up again.
But it’s a detail that adds reality.

 

***

That man was Guy Faure. At about 1:00 he received a call from Mark Cuban in Dallas whom he had asked to call but hadn’t said why.
 

Now, Mr. Faure knew good and well why he wanted to talk to Mr. Cuban. He wanted to talk to Mr. Cuban about the PIPE transaction, one that he knew that Mr. Cuban wouldn’t like and one that he knew would dilute Mr. Cuban’s investment.
 

So he’s on the phone knowing that Mr. Cuban’s not going to be interested. He’s on the phone knowing that Mr. Cuban doesn’t like these transactions.
 

The call didn’t go well.
 

After about 30 seconds—take a look at this. This is something else you didn’t see from the government.
 

The international cell phone connection was lost. Here’s the cell phone records of the actual call.
 

There’s two calls. First call is for about 30 seconds, next call’s for about eight minutes.
 

Mr. Faure must have gotten even more nervous when Mr. Cuban called him right back. Mr. Faure told him about the proposed transaction and then Mr. Cuban became angry and suspicious.
 

Mr. Faure does not remember any of the exact words that Mr. Cuban said. That’s not in dispute.
 

I’ll say that again. He doesn’t remember any of the exact words.
 

***

What was said on the phone call was the gravamen of the government’s case.
Faure was the star witness.
It was important to emphasize that Faure didn’t reiterate many details—“exact words” is a phrase he used.
Note also the reference to the dropped call.
Again an additional detail that adds realism to the story.
But it was also important that Cuban’s team paint the picture of two calls and the possibility of something being lost in the communication, without explicitly saying that.

 

***

According to Mr. Faure, he told Mr. Cuban he had some confidential information to give him. But you’re also going to hear him say, and you’ll hear this from every Mamma.com witness, that no one, no one told Mr. Faure to get an agreement from Mr. Cuban to hold the information confidential. No one told him to do that. And he didn’t do that. He never got such an agreement from Mr. Cuban. He wasn’t told to get such an agreement and he didn’t.
 

Think about this: Mr. Faure gave out this supposedly confidential information on his cell phone, in the lobby of a public building where anyone could overhear him.
 

That may sound careless or even reckless, but it turns out Mr. Faure didn’t really have anything to worry about. That’s because the PIPE was already known. It was known in the marketplace, known by potential investors, known by others, none of whom had any obligation to keep it secret.
 

 Let’s get back to the June 28th phone call. 
 

Mr. Faure doesn’t remember how the call ended.
 

We do know that it only lasted about eight minutes. Two calls.
 

We do know there’s not an email from Mr. Faure to Mr. Cuban confirming their conversation.
 

There’s no email from Mr. Cuban to Mr. Faure agreeing to anything that Mr. Faure said.
 

One of the great things in our jury system—and you saw this in your pamphlet that you got downstairs—is that it requires you to use your common sense. It says “Jurors are expected to use all the experience, common sense and common knowledge that they possess.”
 

***

It is often effective to refer to “independent” sources of information supplied by the Court, which implies that the Court is endorsing in some way your position.
Here, the attorney aligns himself with the Court, with common sense, and with the jury.

 

***

That’s true in any case, whether it involves a car wreck, whether it involves a claim of insider trading.
 

We’re going to ask you as you hear all the evidence, all the evidence, to use that common sense and wisdom that the law requires you to use.
 

As you hear all that ask yourself this:
 

Does it make any sense at all that Mark Cuban, if he knowingly engaged in a deceptive scheme to sell his shares of Mamma to avoid losses, that he would openly and freely talk to an SEC lawyer, alone, without any lawyer present, and then voluntarily send the government all kinds of documents about all his contacts with Mamma?
 

Does that sound like a person that has done something wrong?
 

Does that sound like a person who is a guilty man fleeing under the cover of darkness?
 

Or does that sound like an innocent man who knows, knows that he has nothing to hide?
 

That is going to be up to you to decide over the next three weeks.
 

***

In about 100 words, Cuban’s entire defense is summarized and is aligned with jurors’ common sense.
It’s rare to lose a case where you are on the side of common sense.

 

***

The SEC will go first with the evidence, just like they did with the opening statement, because that’s the way this trial is set up. They get to go first because they have the burden of proof. They have to prove every single fact to you. And they have the burden of proof on every element of their claims. That’s why they go first.
 

I’m going to ask you to be patient and listen to the evidence that we’re going to bring, because it’s going to give you the complete picture.
 

Lots of things were left out of their opening. You’ve heard some things you didn’t hear about from them. That’s going to happen day after day in this case.
 

Let me preview some of the other evidence you’ll hear.
 

Guy Faure, he’s the foundation of the government’s case. We asked him many questions in his deposition. And if the government plays it, you’ll get to hear those questions.
 

I want you to listen carefully to him. You won’t get to look him in the eye, like you will Mark Cuban, but you will get to listen to his videotape.
 

Does he recall information specifically or vaguely?
 

Does he seem confident or hesitant?
 

Is his recollection strong or weak?
 

You will get to evaluate him for himself.
 

***

Where there is a key piece of evidence, whether it be a document or, in this case, a videotaped deposition, it is a good idea to do more than simply preview it.
Here, the jurors are given “tools” to evaluate the evidence, tools that the lawyer already knows will be useful to the defense.

 

***

 Mr. Cuban—you’re going to hear from him. Now, the government says they want to call him as a witness. I hope they do, because we want you to hear what he has to say. Unlike Mr. Faure, you’re going to see him. If the government doesn’t call him, we will definitely call him. And you will hear him explain what happened on that June 28th call, why he was suspicious about Mamma.com and why that phone call was the last straw that led him to decide he no longer wanted anything to do with this company and he sold his stock. Didn’t hide it, didn’t conceal it, told Guy Faure, told Arnie Owen, told the government on June 30 that he had done so. 
 

***

It’s not always a good idea to “promise” certain evidence in opening.
Trials don’t always go as planned.
Such promises can backfire if you elect to omit certain evidence.
But here, there was no doubt Cuban would testify.

 

Opening for the Plaintiff in a Dramshop/Wrongful Death Case

Now let me first talk a little bit about that night. This is a picture of the Spearmint Rhino for those of you who have not been there. I have not been there.
 

***

The establishment is a strip club.
The lawyer distances himself from it, perhaps aware of sensitivities of some jurors.

 

***

So you are going to hear a lot of talk about that during the case. It is actually factually important because it deals with the arrival of Mr. Crutchfield, the driver, and his date and where the car traveled, where it was parked and where the incident happened.
 

Now, I don’t want to go into too great a detail about all of the accolades telling you about my client, but she was a 23-year-old young lady. I’m sure everybody is quite interested in what she was doing there that time.
 

She spent some time with her father in Granbury that evening. She went to meet some friends, and somewhere in the night she made the decision—because she missed the birthday of a close friend. They were up there celebrating.
 

And she decided to go to the club, after she made sure that she was responsible and that she had a designated driver. So she deliberated before she went to the club. And she arrived around 12:30 and spent about an hour and a half before she was parking her car in the back, riding with a designated driver.
 

***

The case is a “dram shop” case seeking to impose liability on the establishment.
The lawyer knows he faces an uphill battle from a perception standpoint.
His client, a woman, was at a strip club which some jurors may find offensive.
But he makes the important point that his client was responsible and took precautions because she planned on “celebrating,” which is a well-used euphemism for drinking.

 

***

Now, the focus really from the plaintiffs’ standpoint here is going to be on the Spearmint Rhino, and there is a reason for that.
 

And the Spearmint Rhino, we believe, overserved Mr. Crutchfield. And before the family could even bury this young lady, these lawyers over here had spun into action, started immediately representing the club. They represent a lot of clubs for these very same things that happen out in the parking lots.
 

And you also have a lawyer that stepped forward that started representing the bartender. All of this happened immediately. We have done our best to drill down into the facts of this case, and I think that we are able to put on enough of a presentation that you all will understand what this case is about. There is a reason why this happened. This case is about irresponsible alcohol service.
 

***

The lawyer tells the jury in a very declarative sentence what the case is about—
“irresponsible alcohol service.”
He is using what we call “reduction.”
That’s important because some jurors may focus on the irresponsible drinking of the driver.

 

***

During the time we have been preparing this case for trial, ladies and gentlemen, there have been a bunch of high profile newsworthy events that we have had to live through that have happened to other families. And these cases have come and gone, and we think it is one of those things that, frankly, happens for a reason and that it needs to be stopped.
 

Now, I’m going to tell you that Spearmint Rhino is the number three alcohol server in the city and the metroplex. They are very proud of that. They bring these people in, they serve them a lot of drinks, and they turn them out. They are very good at it. They make a show about it in front. Things like the monster truck in the front, limousines, and they attract people. They overserve them and they turn them out.
 

***

This is borderline argument, but it uses a fact to the plaintiff’s advantage, that the establishment serves a lot of alcohol.

 

***

And they want you to think that this is a highly regulated business. Well, it is regulated, all right. I have seen a bunch of licenses. There is a license for operating a sexually oriented business. There is a license for food service. There is a license for serving alcohol. There is a license for serving mixed drinks until 2:00 a.m.
 

The reality is that those things are done in the beginning, and they are renewed, you know, on an annual basis. But as far as any direct regulation on a regular basis of what these people are doing and how responsible they are, that’s just—that’s just not true.
 

The only regulatory question that’s going to come up in this trial is, they come in when they do source investigation— “source” meaning if they are trying to determine where the source of the alcohol was and what happened. When you go up to the bartender, and they say, ma’am, did you serve a man who was obviously intoxicated?
 

The answer is always going to be “No” because she is going to go to jail if she did that. It’s a criminal act.
 

***

The heavy regulation of the defendant’s business is a fact that will be important in the trial.
Here, the plaintiff exposes such regulation as something of a “red herring.”

 

***

And the club is going to be fined if she says “Yes.” So there is a lot of incentive here for her to say “No.” And again it took us 30 days to get to her before we could even talk to her about what she did or didn’t do.
 

***

Here, a potential “bad” fact is previewed—the bartender’s statement that the driver was not obviously intoxicated.
The lawyer makes a common sense point that is likely to resonate with jurors.

 

***

You are also going to hear about her being seller/server certified. What that means is that there is a course that you can take that talks about obvious signs of intoxication.
 

You are going to hear a lot about the obvious signs of intoxication. We believe there are a lot of obvious signs of intoxication that were occurring in Mr. Crutchfield, and in particular his date, that evening.
 

Now I want to go back and talk a little bit about my client and her accolades. She was an accomplished young woman who was about to graduate. She was in college at North Texas, and she had plans to go on and go to graduate school. She wanted to be an international business graduate student. She studied German. She had a big future ahead of her. 
 

She had a lot of hobbies. She played golf with her dad and her brother quite a bit; water-skied. This is somebody that I would have loved to have gotten to know.
 

She, unfortunately, was tragically run down as a result of the Spearmint Rhino and their failure to take responsibility watching people that they are serving copious amounts of alcohol to.
 

***

The lawyer effectively personalizes the plaintiff in a way that is neither melodramatic nor overstated.
The way he effectively links her death to the defendant’s actions is an effective use of passion.

 

***

Opening for Defense in Dramshop/Wrongful Death Case

Mr. Jones: May it please the Court.
 

First of all, I want to thank you for your time. I know it’s been compelled for you to be here, but it’s got to be a great sacrifice and a lot of financial sacrifice plus personal sacrifice for you to be here on this jury.
 

And oftentimes these matters, disputes between parties come to the courthouse and they have to be resolved at the courthouse. And in our system of government, we are entitled to trials by jury. The plaintiff is entitled to a trial by jury. The defendant is entitled to a trial by jury. So we’ve got twelve office-holders and two alternates to decide the issues of fact.
 

The first thing I want to tell you is that it is a pleasure for me to be able to try my first case in front of Judge Lowy. He is in his second term, and he is highly respected. He is the presiding judge, the head judge of Dallas County, and it has been a very big pleasure for me to be able to come here and appear before him. 
 

We have been working, while you have been absent, to pare this case down. We have gotten it down from three weeks down below three weeks, and we are going to keep trying to get it shorter, and we are not going to waste any of your time.
 

The first thing I need to tell you is that what I say is not evidence, and what this lawyer just got up and said is not evidence. Evidence is what comes from that witness stand or what the judge decides that he is going to allow the lawyers to admit in the form of documentary or other forms of evidence. That’s what evidence is.
 

And evidence is judged by whom? It is judged by you folks. You are the sole judges of the credibility of the witnesses that are coming up here, and you are the sole judges of the weight to be given to each piece of evidence. You are the ones that make those decisions, and that’s the job of the individual jurors, that have been placed into this positon.
 

We are officers of the court. He is an officer of the court. You are an officer of the court. When we are in the hallway, I will just say “hello.” I can’t talk to you.
 

***

The first four minutes of this opening for the defense strikes us as very ineffective.
The lawyer spends too much time trying to ingratiate himself with the jury and even the judge.
What he doesn’t do right out of the box, is frame his case for the jury as to why his client is not liable.
He uses neither passion nor reduction. And he violates one of our “rules” by stating that what he says is “not evidence.” We have never found that useful.

 

***

My condolences to the plaintiffs. Certainly, I have a daughter right now who is 23 years old going to school, and this is a hard situation. We are being blamed for something that I think we will be able to demonstrate to you is not a violation of the law. It is a privilege, not a right, to serve alcoholic beverages.
 

There is one issue that I want to make sure that we are clear on, and that is that my client is a topless bar. If we are going to be tried for being a topless bar, we don’t need to have this trial. We are a topless bar, and we sell liquor. So if we are going to be tried for selling liquor, we don’t need to have this trial. We sell liquor. 
 

***

The lawyer knows his client is, for most people, an unsavory business.
It’s a topic likely well discussed in voir dire but it’s smart to revisit the point here.

 

***

Now we are fortunate that we have videotape of what goes on in this nightclub. You will be able to see the videotape. And why did we put the videotape machine in there? We put the videotape machine in there to document what’s going on as best we can. If it was our intent, as has been implied here, that we want to oversell alcohol, I think that we wouldn’t have video machinery taping everything including the parking lot.
 

***

The point about videotaping is a good one, but the lawyer is straying into an argument here, which could draw an objection.

 

***

You will hear from a gentleman whose job it is to go around and do accident reconstruction. He is paid. That’s the job he does. I hired him, and I have paid him a lot of money. I sent him out there with the videotapes and had him take a measuring device—it is surveying equipment. It takes over one million measurements of the truck and takes over one million measurements of everything at the facility.
 

I had him locate landmarks that don’t change: like the painted line on a concrete parking lot, a tree. And then I had him go and take a truck—take the measurements of the truck, and then had him recreate how this accident occurred and what could be seen from the eyes of the driver and what can’t and what occurred and what didn’t occur.
 

***

The accident reconstruction is a key piece of evidence, according to the defense.
But we don’t think it is effectively presented.
The attorney emphasizes it was “paid for.”
But that doesn’t help the defense.

 

***

You are going to hear from Dallas police officers. You are going to hear that when this wreck occurred out there, they were called in. There were about eight police cars present, and they decided that they needed to have their number one guy in the city of Dallas, Anthony Foster—who has done nothing but DWI enforcement for 21 years—come out here and do a field sobriety test on this gentleman.
 

And you are going to get to watch the field sobriety test, and you are going to get to make up your own mind about what obvious intoxication is. And you are going to have to remember that if I take a drink right now, it takes a while for it to absorb, and then the impairment factor sets in.
 

***

A key issue in the case will be whether the involved partner was obviously intoxicated.
The defense lawyer does a good job of planting the seed that the intoxication may not have been so obvious.

 

***

So what we did is, we went and hired a crime lab. We hired the Fort Worth, Tarrant County Crime Lab. We couldn’t hire the Dallas Crime Lab because this occurred in Dallas. So we went and hired a crime lab, and we hired a gentleman form a crime lab who has got a doctorate in toxicology. His name is Dr. Johnson, and he is going to testify to you as to whether this man was obviously intoxicated in our facility.
 

We also went and hired Dr. Nazim Peerwani. Dr. Peerwani is the medical examiner for Dallas County. He is also the medical examiner for about 30 or 40 other counties. He’s got an exclusive contract with Johnson County, Wise County, Grayson County, and other counties. But the testimony will be that he has contractual relations and provides forensic pathology for a number of other counties in the state. These people regularly testify for law enforcement.
 

And Mr. Foster has testified in his deposition that the driver habitually uses alcohol and is a practiced drinker. And with practiced drinkers, it is very difficult to tell if they are impaired, if they are intoxicated—somebody that drinks all the time.
 

***

A key element for the defense is that the driver who ran over the plaintiff was a veteran drinker who could “conceal” his level of intoxication, thus excusing the establishment from overserving him.
The use of a distinguished expert, with impressive credentials, is a good way to make this point.

 

***

It is a tragic event that this young lady died. I believe that without the alcohol—if you were to take alcohol completely out of this equation and you were just to reenact the facts of this evening—this event would have occurred anyway based upon where this young woman stopped and stood within the danger zone.
 

***

Here, the defense makes a key point that the jury will understand.

 

Excerpts from an Opening for the Plaintiff in a Business Disputes Case

As I see this case, the thing to recognize is the defendant is a man who does what he wants. You are going to see that throughout this trial. He’s a man who does what he wants. 
 

Dr. Cruz is a different kind of man. He’s the kind of man who loves the practice of medicine. He has been doing it full time practically seven days a week ever since he came to the United States many, many years ago. He loves the practice of medicine. He loves medical businesses, just like the medical imaging business that we are going to be talking about over the next several days.
 

He does what he thinks is right, not necessarily what he wants.
 

***

The first moments of the opening effectively encapsulate the two sides—one is a “man who does what he wants.”
The other, the plaintiff, is a hardworking, devoted doctor—a very effective dichotomy that immediately suggests that the plaintiff is a good person, and the defendant is not.
Some judges might view these statements as argumentative but beginning with them minimizes the risk that an objection will be lodged or sustained.

 

***

Let me give you a quick synopsis of why we are here. There are several issues in this case, but I think I can summarize them fairly quickly.
 

There are two businesses involved. If you are like me, you respond to images that help make sense of the concepts a lot more than the recitation of words. Let me show you who we are talking about here.
 

***

Demonstratives in opening are a very effective tool to explain to the jury concepts that are unfamiliar.
But they must be carefully used as we explain later.


 

***

There is a concept that is going to come up a lot in this case, and it is called conflict of interest. Nature’s conflict of interest is the fox guarding the hen house. Foxes are probably great guards. They are very quick, sharp, fierce, got those sharp teeth. Great guards.
 

But you don’t want foxes to guard the hen house because the fox is going to say, I could get my compensation for being a good guard, but I would just as soon eat the hens. The fox is nature’s conflict of interest in that situation.
 

***

Analogies are a trial lawyer’s stock in trade.
They are very effective tools in communicating complex legal or factual concepts to the jury.
But they must be carefully used.
A bad analogy can fall flat with the jury or, worse, be twisted by the other side to hurt your case.
This one is particularly effective in our view because it uses a familiar analogy to illustrate just how much is at stake in a conflict of interest case.
Before you use any analogy, first dissect it and see if there is any way a good adversary could use it to work against you.

 

***

This case is rife with conflicts of interest, which the defendant disregarded. 
 

***

You will be interested in the amount of evidence in this case showing the patterns of the defendant’s conduct. He has documents streaming out of thin air when he finds them convenient. You will find that he backdates documents when he thinks that convenient. You will see that he retaliates against people who he thinks are unnecessarily complicating for him. 
 

He does these things because he does what he wants.
 

***

Note how the lawyer ends the opening with an explicit reference to how he started.
Doing this makes the entire opening seem like a coherent whole.
It shows careful planning and attention to detail, something the jurors will latch onto as the trial progresses.

 

Opening Statement Checklist


1. Make sure the first minute or two of your opening captures the essence of your case and grabs the attention of the jury. This takes time to create and cannot be done the night or even a few days before your opening. Write and rewrite this part of your opening until it is just the way you want it. 



2. Determine how you are going to use visual demonstratives to explain the facts or highlight key points. This may involve a timeline or a cast of characters. Don’t be afraid to use visual aids, but don’t use them to the point of distraction. If a visual aid helps make a point, use it. If the point can be made just as easily with words, skip a visual addition. 



3. If you have difficult or challenging facts to deal with in the case, make sure you have previewed them. 



4. Review what you plan to say and ask if it is overly argumentative. It’s important to know what your judge will allow but, when in doubt, avoid any turn of the phrase that strays into argument. 



5. Consider practicing your opening aloud. There is no better way of evaluating the effectiveness of your opening than by listening to it yourself. 



6. Be comfortable in your own skin. Authenticity is important and if you try to put on an unnatural act in opening, you will lose credibility. 
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Preparing Witnesses
 

Direct Examination and Cross Examination
 

So much of what happens in a trial can seem exciting, even exhilarating. The opening statement and closing argument, or a key cross examination, are often the emotional highlights of the trial. But the act of preparing a witness, weeks or days before trial, is likely as important, if not more important, to the outcome of the trial than any of the seemingly more electric elements of a trial. It is a truism, because it’s true, that what happens outside the presence of the jury is the foundation of a successful trial and witness preparation is a key circumstance of any successful case.
 

What Witness Preparation Is Not

Witness preparation is not about telling a witness what to say or creating a script. That’s not only unethical, but a good way to end up presenting a witness who is robotic and unpersuasive.
 

Witness preparation is not about the lawyer lecturing a witness how to testify or telling “war stories” about other witnesses in other trials. A lecture from a lawyer about how to testify is not an effective way of getting a witness ready to testify. Certainly, providing background information is important and giving some sense of the rules of the road too is acceptable. But witness preparation should be mainly about the witness talking, not the lawyer. Recall our earlier rule: a lawyer learns by listening, not talking, and listening to a witness can help you determine when the witness is likely to stumble or seem not credible.
 

Witness preparation is not something you can do a day or two before the trial. Sometimes preparation is necessarily put off until right before the trial because of availability or scheduling issues related to a particular witness. But that should be the exception and not the norm. Witness preparation is rarely effective when done in a hurry or on the eve of when the witness will testify.
 

What Witness Preparation Is

For all but the simplest cases, witness preparation is an arduous, time-consuming process that usually takes multiple sessions, spread out over multiple days or even weeks. We say “spread out” because the process of learning how to be a good witness cannot be absorbed in a single session and requires time for the witness to digest what she has learned and incorporate constructive critiques into the manner and substance of her testimony.
 

Witness preparation is all about making the witness comfortable with the subject matter of her testimony, the questions to be asked to elicit it, and the likely cross examination she will face. A comfortable witness is a credible witness on direct and equally favorable on cross examination.
 

Deposition vs. Trial Testimony

This is a book about trial advocacy, not discovery advocacy, so we are not going to devote much space to the important process of getting a witness ready for a deposition. Suffice to say, it is a very different process than preparing a witness for trial, though there are some common goals. We have attached a general overview in an appendix at the end of the book on deposition preparation that is appropriate to share with a witness. That said, what a witness has said in their deposition is often the foundation for preparing the witness for trial, and we will have some suggestions on how a deposition transcript can be used to prepare a witness to testify at trial.
 

The first meeting

Although we have said that the witness, not the lawyer, should do most of the talking, the first session should begin with an overview of the case by the lawyer. By “overview” we don’t mean simply an objective recitation of the issues. Whether the communication with the witness is a privileged communication—the witness is your client or an employee of your client whom you represent—or not, you should not give a vague or generic description of the case. You should lay out exactly what is at stake and why the witnesses’ testimony is important.
 

“We are the plaintiff in a case alleging race discrimination. We believe that Betty was denied a promotion because of her race. We think you can help us prove this. The other side is going to say that Betty was not good at her job and that is the reason why she wasn’t promoted. We think you can help us rebut this.”
 

Whether that communication is privileged or not, a lawyer should not hesitate in telling a witness they intend to call what the case is about and why the witnesses’ testimony is important. And not just in a general way. The witness should be told what the contested issues are, why they are important and what testimony they can offer that will be useful.
 

In saying this, we are not in any way suggesting that witnesses be told what to say or “coached” into saying things that are inaccurate. Of course not. But a trial lawyer is not a detective investigating a burglary or a scientist exploring a hypothesis. A trial lawyer has a position to advance, and the only reason to prepare a witness to testify at trial is to advance that position.
 

This is why it is important, in the first preparation session, to provide the witness with a lay of the land, so to speak, and an explanation of the contested issues. If you don’t do that, the witness will not understand the context of their testimony and how it fits into your case. Indeed, by providing a detailed overview, you may learn that the witness cannot help your case or you may at least learn limitations your witness has.
 

For example, a potential witness may reveal limitations on his knowledge. “I never worked with Betty directly so I can’t say if her work was good or not.” If your witness tells you this at the first meeting, you may decide not to call him or to call him for a more limited purpose.
 

After you have provided the witness a detailed overview of the case and the contested issues, you should then strive to make the preparation session as much about what they are going to say as possible. In other words, you should make the witness talk as much as possible about their own background, their knowledge of facts relevant to the case, and, importantly, any concerns they have about being a witness.
 

One question we recommend asking is this: Do you want to be a witness in this case? That may seem like an odd question and many witnesses who are formally unaffiliated with any party may want nothing to do with a lawsuit. But the best witnesses are people who want to be witnesses—they want the truth to come out or they are supportive of your side of the case. Certainly, you don’t want a witness to come across as a one-sided advocate, but someone who doesn’t want to be a witness is often not the right person for you to put on the stand, especially if you have a choice among multiple potential witnesses who can convey a similar set of facts.
 

Another question we recommend asking is: Is there anything you are worried about in being a witness in this case? This can be an effective way of drawing out limitations in the witness’s knowledge or otherwise determining if there is something in their background that makes their being a witness problematic.
 

One of us once had a witness in a fast-moving injunction case whom we didn’t have much time to visit with before their deposition testimony. He was an important executive in a company suing on a claim of theft of trade secrets. In the deposition, the opposing lawyer asked a series of very routine questions—educational background, job history, and personal background. Included in those questions was the following exchange:
 


Q. Have you ever been convicted of a crime? 



A. Yes. 



Q. What was the crime? 



A. Kidnapping. 


Kidnapping? Suffice to say, we took a break immediately and discussed the background of this conviction, which was very much not the “typical” kidnapping case. But this kind of exchange shows the importance, no matter the time constraints, of spending time preparing a witness to testify.
 

Developing an outline of testimony and turning that into Questions and Answers

After you have provided the witness what they need to know about the case and determined what they can say to advance your case, you need to start developing with the witness an outline of their testimony. This is not a question and answer script but instead is an organized series of topics that the witness will cover in their testimony. It’s an organized summary of what the witness has told you he knows. You should start with his personal background and move quickly into what he knows about the case specifically.
 

This outline should be turned into a series of specific questions and answers that the witness will be asked in the trial. Although we have said that we don’t want the witness to have a script, it is important that the witness understand exactly what questions are coming and the answers that the lawyer is expecting. These questions and answers should be practiced and the answers critiqued by the lawyer. Is the witness being clear? Are his answers consistent with what he has previously said? If the witness has described an event a certain way, and that certain way is important to the case, the witness should be reminded of that.
 

We hope this doesn’t sound like the witness is being rehearsed to perform a part. That’s not what witness preparation is about at all. Witnesses who appear to be acting a role are not believable and their testimony is usually rejected by a jury. But it is also true that the way things are said in a trial by the witnesses can be the difference between winning and losing, and it should not be left to the witness to “guess” what the lawyer wants or what is an effective way of describing a set of facts. The testimony, of course, must always be the honest recollection of the witness and no amount of preparation should suggest otherwise.
 

Keeping the answers short and manageable


One reason why it is important for a witness to understand the questions and for the lawyer to be comfortable with the answers is that we strongly encourage answers given by any witness to be short and to the point. This may seem obvious but any review of a typical trial transcript will reveal that many lawyers and witnesses ignore this advice. Answers by a witness that go on for a page or more run the substantial risk of being unintelligible to the jury.
 

What do we mean? The trial process is one where the testimonial evidence comes in by way of both questions and answers. Jurors listen to the questions and try as best they can to link the question with the answer from the witness. So the question must be understandable as much as the answer must be. An answer that goes on more than a few sentences is difficult to link back to the question and therefore runs the risk of being lost on the jury.
 

The witness preparation process must take this risk into account. The lawyer must practice with the witness questions designed to elicit small morsels of information at a time, rather than a complete meal. Sometimes, that will mean the lawyer crafting more questions to draw the information out of the witness. For example, consider the difference in the following two exchanges. First, an answer that is too long:
 


Q. What happened next? 



A. Mr. Jones went back to his office. He seemed very angry. He slammed the door but he slammed it so hard that it didn’t fully close but instead swung open just a bit. I heard him get on the phone and make a phone call to Ms. Wiggins in the HR department. He told Ms. Wiggins that Betty had failed to follow up with a customer as he had directed and that he wanted her fired. I didn’t hear what Ms. Wiggins said but Mr. Jones raised his voice and, after a few minutes, hung up the phone without saying anything. 


Now, compare the delivery of that jumble of information to this:
 


Q. What happened next? 



A. Mr. Jones went back to his office. 



Q. Did he leave his door open or closed? 



A. He tried to close it but he slammed it so hard that it swung open a bit. 



Q. What did he do when he got inside his office? 



A. He got on the phone. 



Q. Do you know whom he called? 



A. Yes, he called Ms. Wiggins in HR. 



Q. How do you know that? 



A: I heard him ask for her. 



Q. Did he sound angry or calm? 



A. He sounded angry. 



Q. Why do you say that? 



A. Because he was yelling into the phone. 



Q. What did he say to Ms. Wiggins? 



A. He said Betty had failed to follow up with a customer as he had asked. 



Q. Did he say anything else? 



A. Yes, he said that he wanted her fired. 


The second exchange conveys the same information as the first one. But it does so in a way that is much easier for the jury to follow. It is broken up into small “bites” that the jury can digest.
 

Doing an examination this way requires practice with the witness. You have to tell the witness that you want to draw out the facts slowly and not all at once. You will likely have to help the witness dial back their natural tendency to give longer answers, either because of nerves or simply the desire to get the whole story out. That will take practice. And it will take an effort by you to craft your questions, and more of them, so that the testimony can be drawn out effectively, bit by bit.
 

There is another important reason that the witness should be prepared to give short, concise answers. We are strong believers that a key to credibility of a witness is for the witness to seem the same on direct examination as they do on cross examination. As we discuss elsewhere, cross examination, effectively done, will require a witness to be short and to the point. Thus, an approach that requires more concise answers on direct will make the typically short answers on cross seem more natural.
 

Here is a portion of a direct examination of the inventor in a patent case. Patent cases have many complex and technical details, but the testimony of the inventor is often an accessible and persuasive way to give the jury the background of the invention, including the efforts the inventor took to develop it. You will see the effort made by the lawyer to ask concise questions and for the witness to provide short, easy to digest, answers.
 

Direct Examination of the Inventor in a Patent Case

Q. Dr. Chang, I want to spend a few minutes giving the jury some idea of your personal background and upbringing, all right?
 

***

What follows is a detailed but not lengthy summary of the personal background of the witness.
It moves very quickly, but gives the jury an excellent word picture of who Dr. Chang is. The questions are numerous and the answers very short.

 

***


A. Yes, sir. 



Q. Where were you born, Dr. Chang? 



A. I was born in a small village in the mountains—in the mountain in Taiwan. 



Q. Were you born in a hospital? 



A. No 



Q. Where were you born? 



A. My mother told me I was born in that village. 



Q. Describe the village to the jury. 



A. The village was on the feet of several mountains. And it was between two rivers. 



Q. Was it a big village or a small village? 



A. It was very small. 



Q. How many people lived there? 



A. About 50 to 80, that range. 



Q. What was the primary business of the village? 



A. Lumber harvesting. 



Q. What happened to your father when you were very young? 



A. He died in an accident. 



Q. Dr. Chang, is this your first time to testify in court? 



A. Yes, sir. 



Q. Are you a little nervous about it? 



A. Yes, sir. 


***

An inexperienced witness is likely to be nervous.
Bring this out.
It will make him sympathetic to the jury.

 

***


Q. All right. Now, after your father passed away, how did your mother support you? 



A. My mother remarried, but unfortunately, my stepfather got injured at work. 



Q. All right. He was injured at work? 



A. Yes, sir. 



Q. What did your mother do to earn money for the family? 



A. She helped to transport the lumber from my village to outside the village. 



Q. All right. Now growing up in your village, were you rich or poor? 



A. We were—we were very poor. 



Q. How did you get the clothes that you wore? 



A. I remember my mom made the clothes from rice bags. 



Q. Rice bags? 



A. Yes. 



Q. What did you eat? 



A. My mom grew mountain potatoes, and we ate them most of the time. 



Q. Did you go to elementary school in your village? 



A. Yes, sir. 



Q. Until what grade? 



A. Until fourth grade. 



Q. What did you do after that? 



A. We were transferred from my mountain—our school—to outside the village. 



Q. How did you get to school? 



A. On foot. 



Q. How long did it take? 



A. On foot, at that age, it took about one hour and a half. 



Q. Where did you learn how to speak English, Dr. Chang? 



A. I learned at a junior high school. 



Q. Did you think you had a good teacher or a bad teacher? 



A. Yeah. I thought we had a very good teacher, but now I—you can know if my teacher’s—I think his pronunciation was not so good. 



[Laughter.] 


***

A significant challenge with this witness was a very heavy Chinese accent.
Instead of ignoring it, mention it.
It’s another way of making the witness seem sympathetic.

 

***

What follows is a very precise and easy to follow series of questions.
If possible, every introductory section of a direct examination should begin this way.

 

***


Q. Now, where did you go to high school, Dr. Chang? 



A. I left my home to Taipei, the capital city of Taiwan. 



Q. Where did you live? 



A. I lived in my aunt’s home. 



Q. Did you take a chemistry course in high school? 



A. Yes, sir. 



Q. Did you like it? 



A. I liked it very much. 



Q. What did you like about it? 



A. Because I thought that was a good way to make a new invention. 



Q. Did you know when you were in high school that you might want to be an inventor when you grew up? 



A. Yes, sir. 



Q. How did that interest develop? 



A. Because as a sixth grader, I read a biography of Thomas Edison. 



Q. What about the biography of Thomas Edison made you want to become an inventor? 



A. We all know that Thomas Edison is a great inventor, and he, through invention, helped his family financially, and also he helped our societies, made our society better. 



Q. Did you go to college after high school, Dr. Chang? 



A. Yes, sir. 


***

The lawyer had to make a judgment call here.
The Edison story might sound phony, even though it was 100% true.
Knowing your audience and your witness is key to determining whether this kind of testimony will be effective.
Here, it was.

 

***


Q. How many people from your village went to high school or college? 



A. Only myself. 



Q. Where did you go to college? 



A. In Cheng Kong University in the southern part of Taiwan. 



Q. What did you study in college? 



A. Chemistry and engineering. 



Q. What kind of grades did you get sir? 



A. I got pretty good—pretty good grades. 



Q. How did you support yourself in college? 



A. I had a tutor—I was a tutor and also had a scholarship. 



Q. Did you graduate? 



A. Yes, sir. 



Q. Did you go to graduate school after that? 



A. Yes, sir. 



Q. Where did you go to graduate school? 



A. I went to Chin Hua University. 



Q. Where is that located? 



A. In the northern part of Taiwan. 



Q. What subject did you study? 



A. I studied chemistry. Particularly, I have done research in polymer chemistry. 



Q. What is polymer chemistry? 



A. Polymer—we can briefly describe—related to plastic coating and adhesive. 



Q. Why were you interested in polymer chemistry? 



A. I feel that was—had some more practical application and is a good or I can make a good—new invention. 



Q. Did you receive a graduate degree? 



A. Yes, sir. 



Q. What year did you receive that? 



A. That was 1968. 



Q. Was your graduate degree in polymer chemistry? 



A. Yes, sir. 



Q. Did you decide that you wanted to go get a Ph.D. in chemistry? 



A. Yes, sir. 



Q. Where did you decide you wanted to go? 



A. I decided to go to Polymer Research Center at Texas A&M University. 


***


Q. Now, did you get some additional education after your Ph.D.? 



A. Yes, sir. 



Q. What additional education did you get? 



A. I had two years post doctorate research. 



Q. All right. What was the subject of your first year of postdoctoral study? 



A. That was at—in might—sorry—in biochemistry at the Columbia University. 



Q. Is that Columbia University in New York? 



A. Yes, sir. 



Q. What is biochemistry? 



A. Biochemistry is a branch of chemistry related to biology. 



Q. How long did you study biochemistry at Columbia University? 



A. One year. 



Q. What was the subject of your second post doctorate study? 



A. That was in microbiology. 



Q. Where did you do that study? 



A. That related to microorganism, particularly virus. 



Q. Where did you study? 



A. At Rutgers University, New Jersey. 



Q. Why did you choose to study microbiology and biochemistry? 



A. I wanted to broaden my research horizon. 


***

Lots of background facts are covered here.
It’s done in a quick way that educates the jury and doesn’t get bogged down in detail.

 

***


Q. When did you finish all of your postdoctoral work? 



A. That was at the end of 1973. 



Q. Did you then start your career in polymer chemistry? 



A. Yes, sir. 



Q. Now, when did you apply to be a United States citizen, Dr. Chang? 



A. That was in 1976. 



Q. Did your wife apply as well? 



A. Yes, sir. 



Q. When did you become a U.S. citizen, you and your wife? 



A. That was September 15, 1978. 



Q. How do you remember the exact day, sir, so well? 



A. Because that was a special day for me. 


***

The questions and answers are organized, concise and have a logical flow.
This kind of examination is the result of much study and practice.
The background testimony will give way to more complex topics involving polymer chemistry, but these initial questions create a rapport between the lawyer, the witness, and the jury.

 

***


Q. How did your interest in contact lenses first arise? 



A. Because at that time, the—I read one article related to the state of the art of contact lenses and the lens had some defect. I was interested in developing a new generation contact lens material. 



Q. Did you talk to your bosses at Pitney Bowes and ask them if you could do work on contact lenses on your own? 



A. Yes, sir. 



Q. Did they approve? 



A. Yes, sir. 



Q. What did they tell you you had to do? 



A. I work on the weekend and at night, that I can do it. 



Q. What was your goal—in your mind at that time, your goal as far as contact lenses were concerned? 



A. I wanted to develop a new generation contact lens material. 



Q. Dr. Chang, when you first started doing this, did you think it would be easy or hard to develop a new kind of contact lens material? 



A. Yeah. At that time, I thought it should be easy for me. 



Q. Why did you think that? 



A. Because I had enough education background like in polymer chemistry, in biochemistry, in microbiology that was way suitable for this development. 



Q. Did it turn out to be easy? 



A. Not at all. 



Q. Now, did your research on the new contact lens material result in the United States Patent Office awarding you some patents? 



A. Yes, sir. 



Q. And those are the ones in yellow that we saw a moment ago? 



A. Yes, sir. 



Q. Tell the jury what was the first patented idea you had involving contact lenses. 



A. The idea I had was to make the silicone lenses and hydrogel lenses at that time in the market. I tried to combine all the best features, but the problem was they cannot get along, so I found a way to make them get along. 



Q. What is a silicone hydrogel? 



A. Silicone hydrogel, it contains oxygen permeability and flexible and wettable but still a problem at that time. 



Q. What is it composed of? 



A. Composed of silicone polymer and hydrogel monomer. 



Q. All right. There is a chemical word for us, Dr. Chang. Monomer, what’s a monomer? 



A. Monomer is a building block to become polymer. That’s building block. 



Q. When did you file your patent application for the silicone hydrogel material? 



A. That was November 1976. 



Q. When did the Patent Office award your work with a patent? 



A. That was in 1980. 



Q. Let’s take a look at Tab 1, which is Plaintiff’s Exhibit 2. Dr. Chang, is that the cover page of your first contact lens patent, the ‘822 patent? Yes, sir. 


***

Note the continued concise flow of the questions and answers as the subject moves from personal background to the more technical part of the story.
When telling a story in direct examination, a witness who speaks in long sentences will be difficult for the jury to follow.
Here, the short answers match almost perfectly to the questions posed making for a very intelligible presentation despite the language difficulty.

 

***


Q. Now, at the time you were working on these silicone hydrogel lenses, this material, did you believe that those lenses, without any more work, would be the breakthrough invention you were seeking? 



A. Yeah. I thought it at that time. 



Q. Did it turn out that way? 



A. No, no, no, no. 



Q. Why not? 



A. Because then I discovered that water wettability is different from tear wettability. 



Q. When you say water wettability is different from tear wettability, what do you mean by that? 



A. When—the lens in the outside is water wettable, but when I put it on the eye, it is not—it cannot wet well. 



Q. Did you give up on your contact lenses research? 



A. No. 



Q. Why? 



A. Because I feel this concept was very good, and I did not like to give up. 


***

In just a few questions, the witness is presented as dedicated and hard working.
Below a very memorable example is provided illustrating how invested the witness was in his research.

 

***


Q. Once you started research on contact lenses full-time in 1985, did you make and test a lot of different kinds of materials? 



A. Oh, yeah. 



Q. Give the jury, Dr. Chang, some idea of how many different formulas you tested. 



A. We tested—we counted it—more than 100 different formulations. 



Q. More than 100? 



A. Yes, sir. 



Q. How did you go about testing them? 



A. We test at home first under certain conditions. When we went to—like she went to Macy’s dressing room, she there for a couple of hours a week and then she got response, because their air condition was dry. And I run around and we have very good feeling about the way we test. 



Q. All right, sir. I want to understand the picture here. So whose eyes are these lenses going in? 



I test on my eyes. 



Q. And what about Mrs. Chang? 



A. She test on her eyes. 



Q. And you would go to different places around— 



A. Yes. 



Q. —to test how the lenses worked in different environments? 



A. Yes, sir. 



Q. Inside? 



A. Yes, sir. 



Q. Outside? 



A. Yes, sir. 



Q. Did you and your wife set up a small company at or around this time that you started working full-time on contact lenses? 



A. Yes, sir. 



Q. What was the name of that company? 



A. We call that American Vision. 



Q. Why did you name it that? 



A. Because we appreciate America and are so proud to be American. 


***

This was a powerful way to end this portion of the direct examination.
But pulling this off requires complete authenticity.
You can’t fake patriotism or any other noble feeling and you shouldn’t attempt to draw this sort of testimony from a witness unless it is 100% sincere.
Extensive preparation with a witness can draw out those kinds of gems and is another reason why preparation is so important.

 

***

As we have discussed, an examination like this requires a lot of practice. You will have to fight the natural tendency of most people to get the answers out “all at once.” That takes going over the questions, usually in multiple preparation sessions and stopping along the way to critique the answers.
 

As we have said previously, this kind of preparation cannot be done in one day. We recommend breaking up the preparation into multiple, shorter than a full day sessions for two reasons. First, people learn better over time and when they have an opportunity to mull over and internalize the substance of their testimony and how you want it delivered. Second, we’ve found that spending more than a half day with any witness risks the witness becoming tired or frustrated with the whole process, which is not a circumstance conducive to learning.
 

To Look or Not to Look

A witness sometimes will ask if he should look at the jury while testifying. Some lawyers recommend significant eye contact between a witness and the jurors. We recommend that the witness look at the questioning lawyer as a general rule during any examination, direct or cross. It can be effective, however, for a witness to turn to the jury during selected parts of a direct examination. The witness can be provided a “cue” to do so by the examiner saying, for instance, “Tell the jury how that made you feel” or “Explain to the jury what you did next.” The witness should not stare at the jurors, or any one juror, and should resume looking at the questioner when the answer is complete.
 

Preparing a Witness for Cross Examination

We discuss later in this chapter the conduct of a cross examination. Here, we want to focus on how to get a witness prepared to answer cross exam questions.
 

Just like with direct examination, cross exam requires spending time with the witness. We assume in the advice that follows that the witness is someone with whom the lawyer will have an attorney-client relationship and the opportunity to spend ample time in preparation. And that time must be spent not in lecturing the witness about how to answer cross questions but instead on practicing the kinds of cross questions the witness is likely to get and helping the witness craft the most persuasive answers. Practice cross-examinations are critical to preparing a witness for the real thing. We have found it useful to have a strict division of labor among the lawyers in this regard—one lawyer to practice the direct, and one lawyer to practice the cross. One lawyer switching back and forth between being on the side of the witness and then on the side of the adversary can be confusing to the witness and can be avoided by having two lawyers involved.
 

 This kind of practice is not about providing the answers or giving a script. It is about helping the witness understand the goal of the opposing lawyer and in what circumstances that goal can be neutralized or even frustrated. This work is hard and typically requires spending substantial time with the witness doing multiple practice cross examinations, often over several days.
 

The witness should be told where you believe the opposing counsel will seek to discredit him. Don’t hold back or sugar coat anything.
 

“Jim, the company’s lawyer is going to try to undermine your testimony in three ways. First, he is going to try to show that you didn’t really have a very good vantage point to see the accident. He is also going to bring out that you are good friends with Johnny and that you want to help his case. Finally, he will point to slightly different versions you have given of what you saw to the police and in your deposition. He will imply that you don’t really know what happened. I am not worried about any of these points and I am going to give you some advice about how to answer these kinds of questions truthfully and in a way that doesn’t hurt your credibility.”
 

Embracing the Bad Fact and Keeping Answers Short

In most cases, a witness on cross will have to admit facts that help the other side’s case. Otherwise, there is no reason for the opposing lawyer to conduct a cross examination. Often, those issues relate to the credibility of a witness, such as a relationship with a party. In the example above, the witness was a good friend of the plaintiff and could be seen by the jury as wanting to help his friend.
 

In these kinds of situations, we recommend the witness embrace the fact without trying to editorialize or minimize it so that when a question is asked on cross examination like “You are very good friends with Johnny, correct?” The answer is as simple as, “Yes” or “That’s right.” 
 

We discussed the importance of keeping the answers short on direct examination so that the jury can “take in” and understand the information presented to them. It’s important, on cross examination, that the witness take a similar approach so that she is not perceived as different to the jury based on who is asking the questions. This last point is important. Jurors are asked to take in a lot of information and to make many decisions on credibility. They often don’t have a whole lot to go on in this regard. Maybe a witness has a poor memory. Or perhaps the witness evinces an obvious bias. But when the jury perceives the witness to be “two different people” on the stand, it is easy to dismiss that witness as not worthy of belief.
 

We have found this is one the hardest skills for a witness to embrace. For some witnesses, it is close to impossible. Being subject to cross examination, even if conducted by a lawyer of modest skill, is unnatural for most people. It puts people on the defensive, where no one likes to be, and it suppresses our natural desires to explain or clarify our answers. Yet short and fully responsive answers are the most effective way for a witness to retain credibility.
 

We have told witnesses in the past, and it’s no secret, that most questions on cross examination can be answered in one of three ways—Yes, No, or I don’t know. (We’ve left out another possible answer, “I don’t understand your question,” which when it is the truth, should be unhesitatingly used.) Repeated use of those exact words can seem robotic or unnatural so it makes sense for the lawyer to explain to the witness how a “yes” can be delivered. “That’s right.” “Absolutely.” “I agree with that.” “That’s true.” All these answers are synonyms for a yes answer and can be used by the witness to give variety in the answers without being argumentative.
 

The same is true with a “no” answer. There are many effective ways for a witness to say no. “That’s not correct.” “I disagree with that.” “That’s not right.” All these phrases are synonyms for no and work equally well.
 

In addition to being short, cross examination answers must be responsive. The practice on responsiveness varies from judge to judge, and it’s important to know what your judge allows when preparing your witness. We deal with this topic in more detail in the chapter on cross-examination. Some judges, and we think this is the better practice, are sticklers for responsive answers and will intervene if a witness is trying to be evasive or filibuster on cross examination. The Eastern District of Texas judges are especially vigilant in this regard. Where the trials are typically conducted under time limits and the jury’s time is venerated, unresponsive answers waste time. 
 

Other jurisdictions are more lenient and judges will hesitate to intervene or simply place that burden on the examining lawyer. To us, that approach rewards the uncooperative witness.
 

No matter the approach of your judge, we believe that responsive, to the point answers will be seen as more credible by the jury, and we recommend preparing your witnesses with that in mind. In doing so, you must combat the natural anxiety that a witness has about giving an answer that she deems as incomplete. It’s a good practice in this regard to make the witness mindful of your ability to conduct a redirect examination, one that can fill in the blanks or otherwise clarify incomplete answers.
 

Here is a useful speech to give to witnesses on this subject:
 

“We are a team and we are in this together.
We have spent a lot of time getting ready, and I have a good understanding of what you know and what you don’t know.
I will be listening carefully to the cross-examination and I will make note of anything that I think you can explain or amplify.
I will then ask you questions on redirect to draw on that information.
You don’t need to worry about that.
Just focus on answering the cross examination questions directly and to the best of your knowledge.
When it is my turn to stand up, I will ask questions that will allow you to explain your answers or give more information—if I think that is necessary.”

 

This kind of speech, which likely will need to be given multiple times in different words, will help the witness retain a responsiveness on cross examination. Responsiveness will enhance credibility.
 

Here is an example of an expert witness who did not heed the advice to be responsive. It’s the kind of example that can be shared with any witness to illustrate the downside of being unresponsive. The witness is a doctor called by the plaintiff in a product liability case. He is being cross examined by defense counsel. The lawyer simply wants the witness to admit an uncontested fact that the decedent did not like going to see his doctor.
 


Q. You know from your review of the depositions of his family members that Mr. Jameson did not like going to see the doctor, correct? 



A. I’m not sure what you mean. 



Q. Well, you know that in 2010, Dr. Boudreaux ordered tests for Mr. Jameson, right, for his chronic lung disease? 



A. Yes, I do. 



Q. And you know that Dr. Boudreaux had ordered tests and said come back in two weeks, right? 



A. Yes. 



Q. How long did it take Mr. Jameson to return to the doctor? 



A. Yes, well Mr. Jameson took a considerable amount of time before he accepted the fact that he was going to need treatment for his lung disease, I believe his father died of lung disease and he was probably, like many of my patients, scared. 


The Court: No. Doctor, I’ve warned you several times, in varying degrees of assertiveness. Answer only the question that is put to you. If this is repeated, it will become a different kind of process.
 

The Witness: Yes, sir.
 

The Court: The process has to do with contempt.
 

The Witness: Could you repeat the question? I would be happy to answer yes or no.
 

Repeat the question indeed. Even from the cold transcript, it is clear that this witness knows he has had his comeuppance and, given that it happened in front of the jury, his credibility has been irreparably tarnished. He made it worse by stating that he would be happy to answer yes or no because that unctuous response only highlighted that he had been avoiding doing just that. And it all could have been avoided if he had simply listened carefully to the question and answered, plainly and without reservation, that yes Mr. Jameson delayed in returning to his doctor. 
 

Finally, don’t forget to tell all your witnesses, especially ones whom you don’t represent, that it is acceptable to admit that you met with them. It is not unusual for a witness to be asked on cross examination whether he spoke with you. Sometimes, when asked this question, a witness freezes or appears uncomfortable. Make sure this doesn’t happen by telling the witness that your meeting with him is completely proper. And that any third party witnesses should comfortably answer any questions about it.
 

Preparing Witnesses Checklist


1. Allot time to prepare witnesses. Multiple preparation sessions are best if possible, separated by a day or even a week if possible. How your witnesses perform will be a direct result of how much time they have spent with you getting ready. 



2. When you have an attorney/client relationship with the witness, prepare a detailed outline including, for the important questions, the precise answers you expect the witness to provide. The outline is for your use. It should not be a “script,” but it should allow you to discuss with the witness the substance of the anticipated testimony 



3. Take the witness to the courtroom in advance of their testimony, if possible. It will make them more comfortable if they can see in advance where they will sit, where the jury is, and where the other side’s lawyer will be. 



4. If you are putting a witness on direct examination, try to make the questions susceptible to short answers. An answer of more than a few sentences risks being lost on the jury. Only through practice can you make certain that the answers are short and understandable. 



5. When preparing a witness for cross examination, make sure they understand the importance of short, responsive, and non-argumentative answers. Let them know that, if something needs to be explained, you will do it on redirect and they don’t need to worry about an explanation on cross examination. 
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Cross Examination
 

More has been written about cross examination than perhaps any other component of trial advocacy. Entire books have been written on it alone. On television and in the movies, cross examination is typically portrayed as high drama, with a key witness stumbling his way to a damaging admission. The typical fictionalized cross examination ends with the examining lawyer proclaiming victory over the witness with a sardonic observation like “Your honor, I’m through with this witness.”
 

The truth is that the average cross examination is not nearly so dramatic. To be sure, there can be moments in even the most routine car accident case where a cross examination yields a “Perry Mason” moment and a witness is so impeached or undermined that the whole courtroom knows what has happened. But those moments are rare. More typically, a cross examination yields a building block or two for your case, something you can use to build your case or defense, along with many other blocks from other witnesses and documents. Indeed, it is our experience that swinging for the fences in a cross examination, in an effort to get that case changing moment, is usually a recipe for changing the case in a way you don’t intend. In other words, a reckless or overly aggressive cross can end up scoring points for the other side.
 

In several chapters of this book we have used the format of “rules” to aid the trial advocate. We think that rules are especially appropriate for cross examination subject to rules with one caveat. Over time, you will develop the instinct, through experience, of when a rule can be broken and why. We will try to identify, broadly, when such circumstances may arise while trying to adhere to the sound prescription of the following rules. But there is no substitute for good instincts born of experience.
 

Not Every Witness Needs to Be Cross Examined

In law school trial advocacy exercises, the whole point is to practice cross examination and the idea of simply skipping an exam would likely end up with the student failing the assignment. But it is absolutely essential, in a real trial, that you have an identifiable reason for cross exam. Just because the other side has put up a witness is not a reason to question her. Or even if the witness is questioned, a full cross need not be conducted. Sometimes, the best approach is to skip an examination entirely or to conduct what amounts to a brief “direct” examination of the witness where you bring out points favorable to your position.
 

Let’s discuss first the notion of a witness who does not need to be crossed.
 

The classic example is a character witness called by the defense in a criminal case. Rarely is anything gained by subjecting the witness to cross examination. The jury knows that the witness has offered nothing with regard to the guilt or innocence of the defendant and you can readily make that point in closing argument. In a civil trial, the classic witness who does not need to be cross examined is the witness brought to authenticate or sponsor documents as business records. In most instances, this person is a clerical or administrative employee who knows nothing about the underlying facts of the case. Thus, cross examination would yield nothing meaningful on the merits. 
 

It’s true, of course, that we have both seen excellent and useful cross examinations of records custodians. If you have a theme in your case about documents being altered or destroyed, then making those points in cross examination can be effective. Both those examples are the exception rather than the rule.
 

So how do you determine whether to cross examine a witness at trial? It’s not an easy question to answer but we will try to answer it within the context of the rules that follow.
 

 An Effective Cross Examination Must be Mapped, Planned, Scripted and Staged


We don’t mean to make cross examination seem like a stage play where all the lines are rehearsed, but an effective cross must be meticulously conceived and organized in advance, well before you stand up to start asking questions. This kind of preparation can help answer the question inherent in the first rule we described—if you can’t develop a plan for cross examination that yields something helpful to your case or undermines your opponent’s, then that strongly suggests that cross examination is unnecessary.
 

In the preparation and mapping out of your cross exam, you must identify your goals. Is the primary goal of the cross examination to establish bias? Or are you trying to illustrate that the witness doesn’t truly know anything of consequence to the jury’s ultimate decision? If the witness is an expert, are you trying to illustrate that the witness didn’t do the work necessary to offer the opinions he has offered or that he is not really qualified to do so? Whatever the goal of your examination, you must figure that out in advance in order to mount an effective cross examination.
 

A Cross Examination Need Not Be Cross

The classic movie or television cross examination is hostile with the examining lawyer nearly beginning the examination with the assessment, “You are a liar, sir.” And to be sure, sometimes a cross examination will need to be hostile.
 

But more often than not in our experience a cross examination can be a relatively friendly exercise where key points of agreement can be drawn out of the witness in a neutral way.
 

That is why, where possible—and it almost always is—we recommend beginning every cross examination with an introduction like the following: “Mr. Williams, let’s see if there are some things you and I can agree on.”
 

This is effective for two reasons. First, it conveys to the jury that you, as the advocate for the other side, believe that the testimony the jury has just heard can be neutralized or even turned into favorable testimony for your side. Second, by beginning with an invitation to agree, you are creating the atmosphere where the witness will likely be inclined to seek agreement if possible.
 

Here is an example of this approach: 
 


Q. Let's see if there are a few things you and I can agree with before we get started. One is you're not here to tell the jury anything about Renalgram causing any injury to Mr. Hopkins, isn't that right, sir? 



A. That's correct. 



Q. You're not telling the jury that Renalgram played any role in Mr. Hopkins’s death. That's correct, isn't it, sir? 



A. That's correct. 



Q. Now, you've had a long and varied career with the FDA, but you're not, as you told us on direct examination, you're not a kidney specialist, right? 



A. Correct. 



Q. You're not a medical doctor of any kind? 



A. Correct. 



Q. You're not any kind of expert in kidney dialysis? 



A. Correct. 



Q. You're not an expert in what is called dialysate chemistry, right? 



A. Correct. 



Q. You're not an expert in the treatment of patients with kidney disease, right? 



A. Correct. 



Q. You're not an expert in the prescriptions provided to patients with kidney disease, right? 



A. That's correct. 



Q. You're not an expert in the use of hemodialysis machines, fair? 



A. Fair. 



Q. There's one there to your left, my right. Have you ever seen that before? 



A. I was looking at the machine earlier. 



Q. Is that the first time you'd seen one, sir? 



A. No. 



Q. Okay. So you'd seen one before in your past experience, or getting ready for this case? 



A. Past experience. 



Q. All right. You've never actually operated one of those devices, have you, sir? 



A. No. 



Q. You have had a lot of experience with medical devices, but you've never actually worked as an employee of a medical device manufacturer. Do I have that right? 



A. That's correct. 



Q. You've never personally built or designed a medical device. Do I have that right? 



A. That's correct. 



Q. You actually haven't spoken yourself to any kidney experts about the issues in this case, fair? 



A. Correct. 



Q. You haven't spoken to any dialysis nurses or technicians about any of the issues in this case, correct? 



A. Correct. 



Q. Now, we've heard a lot in this trial so far, sir, about something called the acid/base balance. Have you heard about that? 



A. In my physiology education and training, yes. 



Q. Are you aware, sir, that in this trial there's been some debate about what's too high and what's too low, but there's widespread agreement that between 22 and 24 predialysis serum bicarb levels is just about right? Did you know that? 



A. Well, I think there's been a lot of discussion about levels in all the testimony and all the documents. 



Q. But you can't add anything to that debate, sir, can you? 



A. No, I'm not a nephrologist. I cannot contribute any nephrology expertise to that argument. 



Q. And you can't add anything to the debate of high, low, or in the middle, that's just not something that you're qualified to talk about, fair? 



A. That's correct. 



Q. Now, you talked about your experience with the FDA, and you obviously had a distinguished career and I congratulate you for that, sir, but let's just be clear about one thing. You're not here testifying as a representative of the FDA, right? 



A. No, I'm not an employee of the FDA any longer. 



Q. You're not speaking on behalf of the FDA or any other organization in this trial today, fair? 



A. No, I made clear I'm a consultant now. 


***

This cross examination makes for an excellent way to begin and effectively limits the scope of the expert’s testimony. It is not a confrontational one and is unlikely to provoke much resistance from the witness.

 

***

The liberal use of phrases like “is it fair to say” or “don’t you agree” or “isn’t it correct that” are all relatively non-confrontational ways to make points with the witness. By doing so in a non-aggressive way, you are minimizing the risk that the jury will begin to sympathize with the witness or conclude that you are treating him unfairly.
 

Cross Examination Should Usually Be Anchored in Documents or Prior Testimony

This advice may seem obvious as it is an embodiment of the hoary rule that a lawyer should never ask a question for which she does not know the answer. And that is largely true though we will discuss an exception to this rule below. But using documents whose text is fixed or testimony that is similarly etched in stone is the building block of an effective cross examination. 
 

For the young lawyer, cross examination may be seen as another method of eliciting favorable testimony for her case. But that’s not really the right way to look at it. Better to look at cross examination as an argument you are having with the witness, an argument that you can’t lose. By using documents and prior testimony, you have the components of every argument you wish to make to the witness and, if your questions are properly phrased, you cannot lose.
 

A simple example illustrates this point. Suppose the other side has called an eyewitness to a motor vehicle accident. Unless you know the witness to be unsure of themselves or a fool, you are unlikely to move them off their basic testimony of what they saw. You shouldn’t try. Instead, you should think of the cross examination as a series of arguments that the witness can’t win because of his prior testimony. “He was 100 feet away.” “It was near dusk.” “The accident happened quickly.” “He was paying attention to something else before the accident occurred.” All these facts, if established in the prior testimony, allow you to craft a cross examination as an argument that the witness cannot win.
 

You were 100 feet away.
 

It was near dusk.
 

It all happened very quickly.
 

Right before the accident, you were tending to the small child in your care.
 

***

Note that all these crisp, declarative statements can be posed as real cross examination questions that are, in effect, arguments to the jury on why his testimony should not be credited.
We left off the question marks because you should pose the questions as if they are not really questions at all.
Because they are not.

 

***

This process applies equally to documents that you wish to “argue” to the jury. We’ve often heard the phrase that the “document speaks for itself” but of course documents don’t speak at all. They can only be animated through lawyer argument or witness testimony. In many instances, a cross examination will be the most effective way to get portions of documents in front of the jury in a compelling way. 
 

A lawyer can construct a tight and persuasive cross examination by simply using the witness to publish to the jury portions of the documents that the lawyer believes to be helpful to her case.
 

Here is an example of such an approach. The witness, on direct examination, misquoted (intentionally or not) a key record in the case. In a polite, non-confrontational way, the questioner (the very effective California trial lawyer Roger Denning) is able to publish some important documents to the jury and undermine the witness’s credibility. The witness is a doctor retained by the plaintiff to offer an opinion regarding cause of death.
 


Q. I'd like to start with where you ended, which was the day of Mr. Goodwin's death. You said a number of times that it was important to your analysis of what killed him to understand what happened to him in those final moments, is that correct? 



A. I said that, that's right. 



Q. And you said it was important to you that there was no gasping, that there was no breathing hard, that he wasn't clutching his chest, that there weren't any respiratory issues. That's correct, right? That's important to your analysis? 



A. Yes, it is. 



Q. Okay. Let's look at—and that was important because you said that you read the testimony from Mr. Goodwin's son, who said that he had witnessed the death and you read what he said, is that correct? 



A. I did. 



Q. This is the record from the Colorado Springs Fire Department when they came to Mr. Goodwin's house shortly after noon that day, correct? 



A. That's right. 



Q. Dr. Baxter, you looked at this a few minutes ago, and you read what is indicated here on events leading to incident, correct? 



A. Correct. 



Q. I noticed you didn't read it correctly. It says "patient's son states he was talking to patient about five minutes before finding patient slumped over in a chair." You actually read, “patient's son states he was talking to patient for five minutes before finding patient slumped over in a chair.” You'll agree with me it says he was talking to him about five minutes before he found him? 



A. That's literally what it says, yes. 



Q. You didn't mean to mislead anybody by saying "for five minutes," right? 



A. You know I did not, no. 



Q. I do know that. And I do know that this indicates to you that the patient was talking to him about five minutes before he found him? 


***

Note how the examiner does not use this misstatement to turn the questioning combative.
But he makes the point that the witness has misstated a very important passage in a medical record.
In what follows, this misstatement takes on added significance as the questioner drives home the point that there were no eyewitnesses to Mr. Goodwin’s cardiac event.

 

***


A. That's what's recorded here. 



Q. This describes what the fire department witnessed when they came to the scene that day. And if we look at the end of that first paragraph, starting near the right-hand side, it says, again, “patient's son states he was talking to patient about five minutes before finding patient slumped over in a chair.” Correct? 



A. That's right. 



Q. So it's the same thing here that was on the first page, correct? 



A. That's right. 



Q. And below that it says "information from bystanders, witnesses: N/A." Not applicable, correct? 



A. Or not available. 



Q. No bystanders, no witnesses, correct? 



A. Right. 



Q. If we go down further, in the bottom paragraph on that page, it says "cardiac arrest evaluation." And there it says, the very first line, "cardiac arrest witnessed by bystander: No." That's what it says, correct? 



A. It does say that. 



Q. That's consistent with what it says twice earlier in the document, that the son was talking to him five minutes before he found him, not for five minutes when he found him? 



A. I think it's a little different than what Mr. Goodwin testified to, but... 



Q. I understand. 



A. It certainly says something different. 



Q. So, Dr. Baxter, we looked at what the fire department said about what they saw when they arrived at the scene. This is a record from the ambulance, is that correct? 



A. Okay. 



Q. This is the American Medical Response patient care report dated November 23rd, 2011, correct? 



A. Correct. 



Q. So this is the ambulance that went to Mr. Goodwin's house that day, correct? 



A. That's right. 



Q. Okay. And it describes the time received, time dispatched, time on route, and those sorts of things. And then on the next page, the top of page 51, there's a section that's called “Patient Complaint,” correct? 



A. Right. 



Q. It's a little hard to read, but it says “Son states patient has renal failure. Went to dialysis today, and then picked him up from school. States patient was sitting in the room at the computer. Son called out to the patient with a question, and when the patient did not answer, son went to check on the patient. Son states he found the patient slumped over the computer, sitting in a chair, unresponsive.” That's what this document says, correct? 



A. That’s what it says. 



Q. This document is consistent with what the record from the fire department says as well, correct? 



A. Yes. 



Q. Okay. And under both of those records, nobody was in the room when Mr. Goodwin had his event, correct? 



A. I don't know. From the thing we just read, I'm not sure if they were in the same room or not. 


***

The questioner has put the witness in an uncomfortable box, all through a very simple use of documentary evidence.
That evidence repeatedly illustrates that no one was present in the room when Mr. Goodwin suffered a cardiac event, a key point for the defense. The witness does not collapse on the stand or admit that he is wrong but, without any theatrics, the cross examiner has made a serious dent in the credibility of the witness.

 

***

Q. It does say, you'll agree with me, Doctor—it's still up on the screen—it says that when the patient did not answer, the son went to check on him. Son states he found the patient slumped over the computer sitting in a chair, unresponsive. You'll agree with me that doesn't sound like the son was in the same room with his father, correct?
 

A. I honestly—I don't know the geography of the home, sir. I don't know.
 

***

This witness has had his credibility damaged and he knows it.
The best answer here would be to simply say, “It doesn’t sound that way based on what you just read.”
Or some similar answer.
If the point is really important, it could be clarified by the opening lawyer on redirect.
Instead, the witness fights against the obvious, which makes him appear to be an advocate.
It’s a good example of an effective cross examination made better by a poor answer.

 

***

This type of cross examination is unlikely to result in any momentous admissions or great trial theatrics. It is nonetheless a highly effective way of using an adverse witness to make points that are important to your case. And that’s really important. Not every cross needs some sort of dramatic moment—most will not have any. What’s important is that you make the arguments you can’t lose with the witness. Which also means you must skip the arguments you can lose.
 

Many times a cross examination has gone awry by a lawyer insisting on taking on a witness without the ammunition needed to win. This is especially true in cross examining an expert witness. A witness hired by the other side is, by definition, a professional advocate. You are not going to be able to get the witness to back off his primary opinions and in most instances you shouldn’t try. Certainly, if the witness has backed off opinions in his deposition or otherwise performed poorly by giving inconsistent answers, you can and should point that out to the jury. But if the witness has remained solid that the damages in the case are a certain amount or that the accident occurred in a certain way, then there is simply no point in taking those issues on in front of the jury. You will simply allow the adverse witness to repeat their opinions to the jury in a way that will hurt your case.
 

One way to avoid this problem is to select topics for cross examination about which the expert is not an expert or about which he has not opined. Don’t fight with the expert on his turf. Pick another turf. To paraphrase the great California trial lawyer Juanita Brooks, “don’t debate science with a scientist.” For example, an effective way to begin an expert cross is to lay out what the witness did NOT offer opinions on, the areas in which he is not an expert, and the conclusions he did NOT reach. By taking this approach, you don’t run the risk of allowing the expert to restate or reargue his positions. Several examples of this approach are outlined in the cross examination excerpts that follow.
 

Find out as much as you can about your judge and what she will permit or disallow on cross exam and adjust your approach accordingly.

 

How your judge approaches cross exam will go a long way to determining how you will conduct yourself. Some judges require strict responsiveness to questions on cross. In other words, if the question properly calls for a yes or no answer, the judge will not allow the witness to say anything else, and if the witness strays, the judge will intervene in a way that will be more effective than any cross examination you can possibly conduct. A judge who intervenes with a witness and says something like, “Please just answer the question,” is what every cross examiner dreams of. Judges with this approach are very amenable to objections by the examiner for responsiveness. “Your honor, I object to the answer as non responsive.” That kind of objection, if well grounded, will lead to an instruction and perhaps multiple instructions if the non responsiveness continues, which will in turn damage the credibility of the witness.
 

Many judges take a more hands off approach, however, and decline to intervene in a meaningful way. In that circumstance, your objection to responsiveness will fall on deaf ears and perhaps even hurt you. “Your honor, I object to the non responsiveness of the witness.” The Court: “I think he answered the question.” 
 

These different approaches make it critical to gain all the intelligence you can about how a judge allows cross exam to proceed and how aggressive they will be in helping you corral a difficult witness.
 

If you are in a court where the judge takes a non-intrusive approach, you may have to adjust how you try to control a non-responsive witness. You can’t rely on the judge’s help to make a witness look evasive, so you will have to do so yourself. Here are some examples of that approach.
 

Sir, maybe you didn’t understand my question so I’ll ask it again.

 

Yes, I understand what you are saying but now please answer my question.

 

Ma’am I know that’s a point you want to make but I’d like an answer to my question if you don’t mind.

 

Is that a yes? Is that a no? (depending on the answer)

 

Sir, did you understand me to ask you a question about x? Well, that wasn’t my question. Do you remember what my question was?

 

These last two examples can be particularly effective if the witness has given a long or rambling answer. Using the “is that a yes/no” question allows the examiner to emphasize that the witness has tried to dodge an otherwise clear question. Asking the witness if he recalls the question may force him to admit that he doesn’t remember the question after a discursive answer, an embarrassing admission in front of the jury.
 

Your use of these kinds of techniques will vary depending on the judge, the witness, and your style. But don’t be shy about pushing back on a witness and insisting on an answer in front of the jury. Even if you don’t get a straight answer, you’ve communicated to the jury your assessment that the witness is evasive and thus perhaps not to be trusted.
 

Always Have a Specific Ending in Mind

This is another aspect of the rule that perfectly illustrates that a cross examination must be planned as meticulously as possible. You must have an ending in mind when you start, a subject matter that you can end on cleanly and, if possible, forcefully. You don’t want to end with the witness making a strong point or avoiding a responsive answer.
 

We are big believers in starting with your best points first so the idea of saving something particularly compelling just to end with it is not attractive unless the cross examination is brief and you only have a few strong points to make.
 

But if the cross examination is going to make a large number of points, find one to identify as your end point. With an expert, their compensation is often a safe way to end. With a fact witness, using a document that they cannot explain or avoid is also a conservative way to end.
 

Recross Examination is the Cayenne Pepper of Examinations—A Little Goes a Long Way

This is another area where the practice of your judge will sharply define what you can do. Most courts limit re-cross to what has been covered in redirect. Unlike your initial cross, you won’t be able to plan your re-cross in advance and so you will need to be selective about what you choose to cover. If you don’t have a clear, unassailable point in mind, don’t engage in a re-cross.
 

Cross Examination of an Expert Witness Regarding Fiduciary Duties

What follows is a cross examination of an expert witness called on the subject of fiduciary duties. Specifically, he testified on direct that one of the plaintiffs, Mr. Martin, breached his fiduciary duty to his client by failing to disclose the results of a meeting he had with the EPA. Martin testified that he had disclosed the results of the meeting to his client, Mr. Garten.
 


Q. Mr. Watkins, good afternoon, sir. 



A. Good afternoon. 



Q. Let’s see if there are a few things that you and I can agree on. 



A. Yes. 



Q. You are not a witness to any of the facts about this Pedricktown issue, right? 



A. That’s correct. 



Q. And you’re not a witness at all with respect to any alleged damages arising out of that, right? 



A. That’s correct. 


***

As we have illustrated earlier, it’s always an effective cross examination tactic to point out what the witness is not testifying about.
Indeed, sometimes that is the only safe cross examination available for an expert witness.

 

***


Q. Mr. Martin agrees with you that he owes a fiduciary duty to his client. You heard him say that, right? 



A. Yes, sir. 



Q. And Mr. Martin also agrees that he had a duty of full disclosure to his client, right? 



A. Yes. 



Q. You are aware that at the time of this EPA meeting in March of 1998 that a man named Dave Garten was the general counsel of NL. 



A. Yes 



Q. It’s fair to say that the general counsel is about the top client contact you can get with a corporate client, right? 



A. On legal matters, yes. 



Q. He’s the most senior lawyer in the company and kind of runs the legal affairs of the company. Do I have that right? 



A. In the hierarchy, yes. 



Q. Mr. Garten got a copy of this January 1998 letter from the EPA, detailing some aspects of the proposed settlement in the negotiations about it, correct? 



A. Yes. 



Q. I know you haven’t been here, sir, but I bet you’ve read the testimony where Mr. Martin has said that he told Mr. Garten about the upcoming March meeting with the EPA, right? 



A. Yes. 



Q. He told him after the meeting occurred what had happened. That’s what his testimony is, right? 



A. That’s correct. 



Q. You never read any deposition testimony of Dave Garten in this case, right? 



A. That’s correct. 



Q. You have never spoken to him either, correct? 



A. That’s correct. 



Q. A lawyer can communicate important information to the client orally, right? 



A. That’s correct. 



Q. It happens all the time, right? 



A. Yes. 



Q. So you don’t have to have a written memo or an email to make an important disclosure to the client about facts, right? 



A. That’s correct. 



Q. In fact, if a lawyer—are you aware, sir, that Mr. Martin has testified that he was in almost daily contact with Mr. Garten? 



A. I think so. 



Q. In that circumstance, when a lawyer is in almost daily contact with his client, it wouldn’t be unusual for a lawyer to make a communication over the phone, right? 



A. That’s correct. 



Q. And can we agree, sir, that if Mr. Martin disclosed the information about Pedricktown to Mr. Garten, that your concern about the fiduciary duty that you testified to would no longer be a concern, right? 



A. If he, in fact, disclosed fully about that meeting, that would not be a concern to me. 


***

Martin had testified that he made the disclosure orally.
The expert cannot contradict this and it allows the examiner to remind the jury that if they believe Martin, the expert’s opinion is irrelevant.

 

***

Cross Examination of a Fact Witness

Sometimes all you can obtain is a small admission on cross examination. Don’t be afraid to pursue it. In the vein of “there are no small parts, only small actors,” the following is an example of an exposure of potential witness bias.
 


Q. Good afternoon. 



A. Good afternoon. 



Q. You and I have not met before just a few minutes ago; isn't that right, sir? 



A. That's right. 



Q. Dr. Kiral, I want to talk a little bit about how you got involved in this case, all right? 



A. Okay. 



Q. Now, you got involved when you first received a subpoena from one of the parties in this lawsuit that asked you to sit for a deposition, right? 



A. Correct. 



Q. At that time, you had not previously been involved in this lawsuit, correct? 



A. Correct. 



Q. You were subpoenaed and asked to testify because you worked at Allergan during the time that they were working on Dr. Chang's ideas, right? 



A. Correct. 



Q. And Allergan is not involved in this lawsuit. You know that. 



A. Correct, I do. 



Q. Now, during your deposition, you described yourself as a neutral witness, right? 



A. Yes. 



Q. Okay. Now, you spoke to lawyers from both sides of the case before your deposition, right? 



A. Yes, I did. 



Q. You met about 15 minutes or so, 20 minutes, with Mr. Porcelli? 



A. Probably a little more than that. 



Q. Maybe 30 minutes? 



A. Yeah. 



Q. He's a memorable fellow, isn't he? 



A. He is. 



Q. And you were testifying at your deposition based on your recollection of events that occurred about 20 years ago; is that a fair statement? 



A. Part of the time. 15 to 20, yes. 



Q. Right. Now, the situation that we're in today, your situation as a witness has changed a little bit, hasn't it, sir? 



A. It has changed in what way? 



Q. Well, in this sense: You're now represented by the same lawyers who are representing CIBA Vision; isn't that right? 



A. Banner & Witcoff? 



Q. Right. 



A. Yes. 



Q. And you didn't have any kind of lawyer representing you in your first deposition, right? 



A. No. 



Q. And you met—you have had opportunity to meet with the CIBA lawyers before you came in to testify today, right? 



A. Correct. 



Q. And you've reviewed documents, right? 



A. Yes, I did. 



Q. Those were documents that they selected for you, right? 



A. They were documents that showed up at my deposition. 



Q. Right. And some others, right? 



A. Perhaps. 



Q. Okay. Now, do you understand that once you're represented by CIBA's lawyers, I can't talk to you. I couldn't have called you up and talked to you about your testimony or anything about this case? Do you understand that? 



A. If you say it's true. 



Q. Well, you and I weren't able to meet and sit down and talk about some things I might have wanted to ask you about? 



A. You and I weren't, no. 


***

The lawyer has effectively pointed out a potential bias the witness may have—he may be more aligned with the defendant because he and the defendant share the same counsel.
And by pointing out that such sharing wasn’t always the case, the jury is made aware of the witness meeting with the defendant but not the plaintiff.


 

Cross Examination of an Expert Witness

As we’ve suggested, cross examination of an expert is perhaps the most challenging kind of cross examination. Because of that, your approach must be carefully considered. Generally, a conservative approach is best. Less can be more.
 


Q. Dr. Mays, we haven't had a chance to meet. My name is Tom Melsheimer. 



A. Nice to meet you. 



Q. All right, sir. I want to talk to you a little bit about chemistry, which you know a lot more about than I do, I suspect, right? 



A. We'll see. 



Q. All right. But before we talk about chemistry, I want to talk about honesty and fair play, all right? 



A. Okay. 



Q. You're a named inventor on several patents, aren't you? 



A. Yes, I am. 



Q. Proud of your work? 



A. Yes. 



Q. Thought it was deserving of a patent when you thought of it? 



A. Yes. 



Q. That's why you went to the Patent Office? 



A. Yes. 



Q. I want you to suppose with me that you learned that a corporation is infringing one of your patents. Are you with me? 



A. I'm with you. 



Q. And it would be fair—a fair approach—for you to send them a notice explaining why you thought they were infringing your patent, right? 



A. Yes, I think that’s right. 



Q. As an inventor of the patent, you'd feel very comfortable explaining why this corporation was infringing your patent, and you would expect to receive a fair and honest response, correct? 



A. I think that's fair to say. 



Q. Wouldn't be right for them to simply ignore you, would it? 



A. I don't believe it would. 



Q. Certainly wouldn't be fair for them to tell you things in their response that weren't true; isn't that right? 



A. I agree. 



Q. Certainly wouldn't be fair of them to tell you something that from a scientific point of view was a lousy explanation, right? 



A. That's correct. 



Q. And if the corporation told you some things that weren't true and you wrote back asking them to clarify some of those things, it would be fair and reasonable for you to expect a response from that corporation; is that fair? 



A. I think that's fair. 



Q. All right, sir. It's in that context that I want to talk to you about the letter that Mr. Gorman, the head patent lawyer at CIBA, sent to Dr. Chang back in 2001. Are you with me? 



A. I'm with you. 


***

This is a very good example of cross examining an expert on something other than his expert opinion.
In this case, the jury had already heard testimony about the defendant’s response to the inventor’s allegation that it was infringing his patent.
The defendant’s response was both delayed and contained factual inaccuracies.
The examiner uses the expert to remind the jury of this prior evidence and the subject matter is such that the expert cannot credibly disagree.
By focusing the questions on “honesty and fair play,” the questioner is on a turf about which he is comfortable, as opposed to debating chemistry with an expert chemist.

 

Cross Examination Checklist


1. Use your best material first. “Saving” something for later in the cross is rarely an effective use of your time. The witness will typically get stronger on cross exam, not weaker. 



2. Identify clear goals for the cross exam. What are you trying to get out of the witness? If you can’t identify something important to gain from the witness, then you should consider skipping the cross entirely. 



3. Avoid unnecessary hostility or belligerence on cross exam. 



4. Use cross examination to “publish” important documents to the jury. 



5. Use documents to control the witness where possible. 



6. Short cross examinations can be memorable and effective. 



7. Consider reviewing the things the witness is not testifying about, especially if it appears that the witness could or should have. 
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Working with Expert Witnesses
 

Over the last twenty years, expert witnesses have taken on an increasingly important role in the jury trial. Whether it be an expert testifying about liability or damages, this kind of witness must be selected, prepared, and put on at trial with extreme care. Because of the importance of expert witnesses in the minds of most jurors, an expert who lays an egg can be fatal to your case. The converse is also true. A well-credentialed, persuasive expert can absolutely help win a case.
 

Does your case need an expert?

This is a gateway question that you must ask in every case. Many straightforward cases do not require a retained expert. By “retained” we mean an expert whose job is to primarily provide expert opinion and testimony. In many cases, an employee of your client may have sufficient expertise to be an expert and you won’t need to retain someone else. The guidance we will give here about preparation and testimony still applies, of course, but the value of someone who has specialized knowledge sufficient to qualify as an expert under the rules of evidence and who also is an employee of your client should not be overlooked. For example, someone with accounting or finance expertise who works for your client may be able to provide necessary testimony on damages in a breach of contract case. There are times where an independent expert is needed, but sometimes it is less expensive and more persuasive to rely on someone to testify who is not a professional witness.
 

Selecting the Expert

Experts used to be chosen by word of mouth referrals from one lawyer to another. That still happens, of course, and we recommend speaking with lawyers who have hired a particular expert before any hiring decision is made. But today the internet is filled with websites devoted to expert witnesses of all kinds, and the experts themselves can be very aggressive in marketing their services via letters, emails, and conferences.
 

A critical initial question for any expert is the experience and success they have testifying in depositions and live in court. Don’t be shy about asking for specific examples and the results obtained in their cases. Most experts are happy to share this kind of information, and anyone who doesn’t should raise questions in your mind. You should ask to see prior transcripts of depositions or trial testimony, if available. You should ask for the names of the lawyers the expert has worked with you so you can ask them the hard questions about the expert’s performance. When you hire your expert, you can’t be certain whether your case will be tried or not, but you have to assume it will be, and thus the jury skill of the witness is very important.
 

You should also get a sense of your experts’ work load and work style. Do they testify frequently, thus raising issues about their availability to devote sufficient time to your case? Do they work with a team of other consultants who do a lot of the work? This is common with many witnesses who testify for a living as it enables them to take on more work than they could do on their own. In this event, you need to meet the other consultants and get comfortable with them as well. One red flag with this kind of witness is a potential to get overcommitted to too many cases. Like trial lawyers, experts will extoll their ability to multi-task and juggle. It’s important to check with other lawyers who have worked with the expert to make sure that the expert devoted sufficient time and attention to their matters. With deadlines for expert reports and trial settings that can either be firm or flexible, it is critical that you hire an expert who will be a consummate professional in adjusting to your demands and not someone who expects you to adjust to him. It is also critical that your expert is familiar enough with all of the work performed by his team that his testimony will hold up on cross.
 

 In your research about an expert you should inquire about whether his opinions have ever been excluded under Daubert or related rules or doctrines. The expert may tell you or in some cases you will learn though an internet search. An expert who has advanced a theory or approach that has been excluded, or who has been found to lack expertise in the subject matter on which he seeks to testify, may be an expert you shouldn’t hire. That said, a previous exclusion in a case or two is usually not a reason to pass on the expert, especially if he or the lawyer who hired him provides a sensible explanation for why his testimony was excluded. It could be a matter of the expert having pushed the envelope in an evolving area of the law (such as damages) or being excluded by a judge who is known to act unpredictably or rashly. Other times a perfectly valid expert opinion is excluded as immaterial due to other developments in the case. Certainly that is not the expert’s fault. 
 

One issue that often arises is whether you are better off hiring an expert who has testified many times about a variety of subjects versus an expert who has testified less frequently in a narrower scope of subject matter. Here is a common experience. You hire a real professional expert who has testified countless times and, though he does a decent job, you believe that the frequency of his testimony hurts his credibility in front of the jury in some way because the other side could portray him as someone who will say anything for money. We once had a case where the expert was offered as someone knowledgeable about the speed and manner of the dissipation of a gaseous element. He had also been offered previously as an expert in, among other things, accident reconstruction, barriers for highway safety, and the dangers created by cracked water pipes. The lawyer for the other side deposed him and literally went through the alphabet of all the subjects about which the expert had testified. This portion of the examination ended with the lawyer, saying with a flourish, “So Dr. Brown, when we get to Z are you going to say you are an expert in zoology too?” Suffice to say, he was not going to be a credible expert at trial and, not coincidentally, the case settled. 
 

So the next time you have a need for an expert, you take an entirely different approach. You go for the “purer” witness, someone who is not sullied with numerous prior lawsuits. You feel great about your decision until you put the witness up for deposition or at trial and you learn that he is not a skilled testifier, and he is made to stumble and make mistakes during cross examination. One of us cross examined an expert with almost no testifying experience who, during the middle of the examination exasperatedly said, “You are making me look foolish.” Obviously that is not something you want any witness to say, let alone an expert, and it is highly unlikely that an experienced witness would ever say such a thing, no matter how poorly the examination was going. So you vow to always use an experienced witness. And the cycle continues.
 

There is no right answer to this quandary. We believe that preparation can make an inexperienced witness into a strong witness, so long as the witness and the lawyer are willing to devote the necessary time. And there is certainly significant value to having an expert who truly “wrote the book” on the relevant subject matter. But there is also great value in a witness who has been “around the block” and can manage the toughest cross examination questions with ease.
 

We suspect that during your career you will hire both kinds of witnesses and struggle, as we have, to find the right level of purity combined with the right level of experience. It’s often a real challenge. When in doubt or when you have a close call, we recommend hiring an expert who has significant testifying experience. Although you may take a credibility hit because the witness will be portrayed as a professional testifier, we think that hit is worth it to get someone whom you can trust to manage the stressful and sometimes difficult process of testifying in a deposition or in court. Whatever the level of experience of your expert, inquire as to his willingness to take direction and guidance in testifying. If he balks at additional education or seems to evince an attitude that he has learned all he needs to know, you should hire someone else.
 

Preparing the Expert—The Report Process

How you interact with your expert may depend on the rules related to the discoverability of your communications with him. We recommend trying to get an agreement with the other side, at the beginning of the case, that communications between counsel and experts are in most instances “off limits” in discovery. This very sensible practice, now largely embodied in the Federal Rules of Civil Procedure and in the rules of many states (but not Texas), doesn’t provide an unfair advantage to either side, and will create an atmosphere that will allow for robust and open communication with your expert. Sometimes, inexperienced lawyers will balk at such an agreement, or try to limit it, thinking they can get some advantage by discovering what an opposing lawyer said to an expert. Certainly, there have been examples of this kind of exchange hurting one side. But those circumstances are the exception and not the rule, and we think it is far better to adopt the “no discovery” approach with experts as it allows both sides to focus on the merits and substance of the expert’s opinion and how it will be presented. This kind of agreement has no effect on any documents or information given to the expert as part of the process of developing their opinions. That information is still fully discoverable.
 

If you have hired an expert with previous testifying experience, he will likely be familiar with the preparation process. The first step is getting the expert everything he may need to render an opinion. We encourage that you leave no stone unturned as far as what you provide the expert. Over-disclosure is better than holding something back. Make your client fully available to the expert to meet in person and spend meaningful time getting the background necessary to form his opinion. In-person meetings of substantial length, and multiple meetings if possible, will make the expert, when he explains all the work he did before his deposition or before coming to court, seem all the more impressive and prepared.
 

If you are operating under rules that require a written report, then we recommend extensive lawyer involvement in its preparation, especially if you have an agreement that expert/lawyer communications are not discoverable. We are not suggesting that the lawyer write the report—if you have hired an expert who will let you alone do that, you have hired the wrong expert. But significant lawyer involvement in drafting the report makes for a clearer and more persuasive disclosure of the expert opinions. After all, this isn’t an academic exercise. The expert’s opinions will either prove your case or disprove the other side’s. You know your case and you know what to prove or you know what you want to undermine on the other side. You need to be involved in crafting the opinion, consistent with the inviolate rule that the expert’s opinions must be their own and must be ones that they will swear to under oath. There may be exceptions to this approach, such as simple calculations of expected lost earnings in a personal injury case. But outside that kind of situation, lawyer involvement is critical.
 

If you are operating under rules that require the disclosure of drafts and other communications, then you must be careful to avoid having the expert create drafts and avoid much in the way of written communications, being mindful that your oral communications, though less likely to be recalled with precision by the expert, will be discoverable.
 

A bane of trial lawyers everywhere is the circumstance where some important information or opinion that you desire to elicit in court is kept out because of a failure to disclose it in the expert report. Some judges will allow disclosure if something is absent from the report but mentioned in the expert deposition. But some are sticklers for limiting the testimony to what is explicitly in the report. You should treat every expert report or disclosure as if you are in front of just such a judge. The report should reference anything and everything you might want the expert to say. If you are in a meeting with him and he makes a point that you really like, put it in the report, even if you otherwise believe his opinion is fairly disclosed. If he mentions something in his background or work experience that you think will sing to the jury, make sure it is in the report. If you first learn of it too late to include it in the report, have your expert prepare a supplemental report and disclose it. There is not much to be gained, and potentially much to lose, by taking a different approach. 
 

Once you have a report or written disclosure, there is the issue of preparing the expert for deposition. If you have hired an expert with previous testifying experience, how he presents his opinions ought not to be a substantial challenge. He ought to be relaxed and personable and able to explain his opinions in an intelligible way. But know that an expert who has testified a lot has likely received suggestions and instructions from many different lawyers, not all of whom have provided sound advice. 
 

You should ask your expert what he has been told about testifying and make sure you agree with the previous approaches and say where you disagree. 
 

Sometimes an expert will view a deposition as a “free shot” to be verbose or evasive. In other words, they may view it as their job as an expert to obfuscate or refuse to be pinned down. We strongly disagree with this approach and urge you to educate the expert that the deposition should be conducted in the same manner as the trial testimony—the answers should be direct, clear, and always responsive.
 

Not every lawyer will agree with this approach as some we have met over the years pride themselves on presenting expert witnesses who “give away nothing.” We think that approach is unsound and dangerous. It’s unsound because any witness, including an expert, should be testifying as if they are presenting their opinions to a jury. The witness should strive for clarity. Of course, in an expert deposition, it’s the other side asking questions of your expert and the questions may be challenging to answer. But a truly effective expert ought to be able to navigate difficult questions without having to retreat into obfuscation.
 

The “give away nothing” approach is also dangerous because you risk two bad things happening. First, you risk raising the ire of the judge who may have occasion to review the deposition in motion practice devoted to some objection about the expert and you may find your expert’s testimony limited or excluded altogether. Second, the worst thing that can happen to any witness is to create a circumstance where they can be portrayed to the jury differently in their deposition than they have appeared at trial. It’s not just about giving factually inconsistent testimony; it’s the risk involved when a witness is smooth as silk in person and coarse as sandpaper on tape. That’s a credibility hit that you don’t need your witness to take.
 

What you should tell experts about testifying in a deposition is not very different from what you tell any witness.
 

If you don’t understand the question, ask to have it explained. Then, answer. 
 

If you don’t know the answer, say you don’t know.

 

In answering, give the shortest answer possible and only explain if asked. If you view a short answer like yes or no to be misleading in some way, answer and then ask to explain. 
 

Qualify an answer if truly necessary. An absolute yes or no is not required if it would be incomplete or misleading.

 

Don’t argue. 
 

That last one is the most important and the hardest one for any witness, including an expert, to understand. When you tell a witness not to argue, you are not telling them to agree. You are telling them to answer the question directly without explanation. This simple distinction is lost on many witnesses and should be reviewed and practiced in advance of their testimony.
 

 The
Testifying Expert at Trial 

Getting the expert through the deposition process is usually not a difficult task. But presenting them at trial is a different challenge. We deal elsewhere with the preparation of witnesses generally and cross examination so here we will focus on the task of putting the expert on direct, preparing him for cross, and using redirect to clean up any issues created by the cross.
 

The Direct Examination of the Expert Must Accomplish Three Things

First, the expert must be sufficiently credentialed and experienced to testify in the eyes of the jury. The judge will likely have dealt with any overarching issues about the expert’s credentials or the subject matter of his opinions before he takes the stand. So the real issue on credentials is convincing the jury that your engineer, or doctor, or scientist is an intelligent and experienced person who can be trusted.
 

Second, the expert must describe, in sufficient detail, the work he has done before he came to court in an impressive way so that the jury is convinced that he has “done his homework.”
 

Third, the expert must offer clear opinions that the jury can understand and apply to whatever is in controversy in your case.
 

With those general points in mind, we offer some specific guidance for the direct examination of the expert witness.
 

Do Not Rush Through Your Expert’s Credentials 

Although you need not bring out the details of every article he has ever published, you should spend at least five to seven minutes on his background. One jury-friendly technique is to ask the expert to tell some sort of anecdote about what first got them interested in their field. As a child, were they fascinated with computers? Did they have a teacher who encouraged them to pursue a career in medicine or economics? This kind of personalization of the expert will enhance his credibility and make him a more attractive witness for the jury.
 

Do Bring out the Expert’s Compensation

Although there is sometimes the sense that since both sides have experts (typically) there is nothing to be lost by skipping this line of inquiry, we think it is the more honest and open approach. But don’t simply have the expert cough out a number. First, have him describe all the work he did, including the total hours spent. Then, ask for his hourly rate and the total amount he has been paid. A related subject is the circumstance where the expert has worked for you before. This is not an uncommon occurrence, especially with damages experts or professional liability experts. Draw out any previous experience you have with the expert. Be open and honest with the jury and let them know that you are not hiding anything from them. Failing to do this provides your opponent a nice line of questions for cross.
 

Do Use Demonstratives

It is a rare expert witness whose testimony will not be enhanced by demonstrative aids. Creating the aids you will use can be an effective way of organizing an outline of the expected testimony. Even a simple slide of the expert’s opinion, shown at the beginning and end of the testimony, can help cement the testimony in the mind of the jurors.
 

Do Let the Expert Teach

No matter who sits on the jury, all will have had some experience with teachers. An expert who can teach the jury the subject matter of his testimony before offering his opinion will have a better chance of having the testimony accepted. Most judges will allow a witness, especially an expert, to leave the witness stand and use a demonstrative aid or draw something on a white board. Think of opportunities to have your witness do that and work them into the planned testimony. We are used to teachers moving around the classroom and illustrating their points. Having your expert do this will make him appear comfortable and confident and will aid his credibility.
 

Do Let the Expert Speak in Paragraphs, Not Full Pages

We’ve emphasized before the importance of crafting a direct examination where the witness can answer the question in no more than a sentence or two. This approach allows the jury to follow the testimony with more comprehension. An expert witness must be even more vigilant at using this approach. An expert who goes on for pages in the transcript in between questions is almost certain to lose the jury somewhere in the middle of the answer. Practice making sure that he restricts his answer to a few sentences at most, thus allowing you to interject another question and continue to frame the inquiry for the jury.
 

Cross Examination

It is not an exaggeration to say that an expert’s credibility will rise or fall based on his performance on cross examination. There is no way to summarize every situation that might arise for an expert on cross, but we offer the following guidance.
 

Do Have Him Freely Admit What He Must Admit 

This may seem like an obvious point but for many experts and lawyers, it’s not. It’s important to discuss with the expert in advance what he will have to admit. That he may have been paid an enormous sum of money. That he hasn’t written a peer-reviewed article on the precise subject matter of his testimony. That if the jury finds no liability, then his damages testimony is irrelevant. That he didn’t personally do all the research for his opinions but that he delegated some of that work to others. And the list can go on. The point is this: the other side will get to do a cross examination of your witness. You can’t stop that. What you can stop, or at least limit, is the other side scoring points in front of the jury because your expert refuses to concede undeniable facts or facts that, even if deniable, need not be denied for the purposes of your case.
 

Remind the Expert to be Responsive to the Other Side’s Questions 

We have mentioned elsewhere the importance to witness credibility of answering the question asked. This is especially true with an expert witness. Sometimes, the subject matter of an expert’s opinion will be challenging for the jury. In those instances, jurors will be on the look-out for similar ways of resolving a disputed issue. An expert who answers evasively or indirectly will be less likely to be believed, especially when the subject matter is complex. 
 

Avoid Unnatural or Forced “Glances” to the Jury

In the earlier discussion about direct examination of witnesses, we noted the different schools of thought on whether any witness should look at the jury while answering. Certainly on cross examination the expert should focus on the examining lawyer only, and not try to find ways to gaze at the jury during an answer. We think it risks making jurors uncomfortable and can seem staged or practiced.
 

Expert Witness Checklist


1. Does your case need an expert? Don’t assume it does. Make sure you have a firm understanding of what the expert will say and why it is important to your case. 



2. Ask other lawyers for recommendations for experts. Do not rely solely on the expert’s resume or website to sell you on the idea of hiring him or her. The best evaluator of an expert is a lawyer who has hired the expert before, or worked against the expert. If you can get evaluations from both, all the better. 



3. Prepare your expert like any other witness. Do not assume, because they have testified before, that they need less preparation. They may well need more. 



4. Develop clear demonstratives to aid the jury in understanding the expert’s testimony. Such demonstratives can also serve as an outline for what the expert will say. 



5. Remind the expert that the jury will evaluate his credibility based on how he performs on cross. He should be the same witness, with the same style and responsiveness, on direct and cross exam. Don’t be afraid to go over likely areas of cross-examination with him. 
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Using Demonstrative Exhibits and Other Aids in Trial
 

The ability of lawyers to use computer-aided graphics in a presentation in front of a judge or jury is one of the single most important advances in trial advocacy in the last 50 years. When we started practicing law, a lawyer was lucky if the courtroom had an old chalkboard, let alone a paper flip chart, to illustrate a point to the judge or the jury. Today, many lawyers come to court with a laptop and some form of projector, often supplied by the court itself, to illustrate or emphasize something important. 
 

There can be no doubt that using electronically projected “slides” can be an effective tool in presenting evidence. In a case involving a key clause in a multi-page contract, for example, being able to focus the jury’s attention on the clause, repeatedly, can be very effective. Indeed, without such an ability, the jury may never be able to understand fully the importance of the language. However, we have also found that electronic presentations can become something of an unnecessary crutch, or worse, a distraction to the presentation of compelling arguments. So we lay out below some do’s and don’ts with respect to demonstrative exhibits generally, with a particular emphasis on electronic presentations.
 

Do Hire a Good Professional Firm to Assist with Your Case, if You Can Afford It

Lawyers are trained in reading cases and understanding statutes. They are not trained, very much, in how to use computer tools to make presentations. That is why a good trial graphics firm can be very useful. Not every case will justify the expense and, for reasons we explain below, sometimes “less is more” in this area. But if you have a case of more than modest complexity—even a multi-car traffic collision may qualify or a premises liability case—consider hiring a trial graphics firm to assist you. Skilled consultants are not in abundance in any legal community and you need to ask other lawyers for recommendations. Jason Barnes of Dallas is a pioneer in the field and one of the best in the business. Like lawyers and experts, these consultants typically charge by the hour and, also like lawyers, if left unchecked and unguided, can run up a substantial bill. So it’s important that you have clear direction in mind of how you want them to assist you and what the budget will be, which should be agreed to in advance.
 

Do Identify the Key Pieces of Evidence You Think You Want to Highlight or Emphasize

The process of identifying your key evidence is important regardless of how you intend to present it, of course. But, when thinking about how to visually present your evidence to the jury, the kind of evidence you are considering is important. Is it a written document, like a contract or an email string? In that circumstance, simple highlighting or a “blow out” of text is sufficient. If your key evidence is an accident scene or a piece of equipment, you may decide that a professionally taken photograph from a variety of angles or even a computer animation is what is needed.
 

Sometimes form can matter as much as substance. Whenever you present something to the jury, you want it to “look good.” An uneven hand-highlighted poster board may convey the same information as a slickly done electronic version but you will not have met the jury’s expectations in today’s world. Jurors from all walks of life are used to seeing slick electronic presentations and some even use them in their own jobs. In our experience, jurors expect a certain level of craft in visual presentations and the trial lawyer must account for that.
 

Do use a timeline but don’t overdo it

It is the rare case that will not benefit from an organizing timeline of key events. If every trial is in some sense a story of something that happened to someone, a timeline is a way of organizing the story in a way that the jury can remember. 
 

The use of timelines in court well predates the use of computers and projectors, of course. Physical “boards” with a horizontal axis upon which events are placed have been effectively used for decades. This is one type of demonstrative evidence where the computer may not always be an advantage. In a case where “when” something happened is important—almost every case—the ability to have a physical board in front of the jury for long stretches of testimony across multiple witnesses (assuming the judge will permit it) can be very effective at fixing the chronology in the mind of the jury, even more so than one that is electronically projected on a screen.
 

A key advantage of an electronic timeline is that it can be modified quickly and easily to reflect the actual evidence admitted in front of the jury. A pre-fabricated board can be problematic if the evidence about various events does not come in the way you anticipated.
 

Whatever kind of timeline you use, it’s critical that you avoid chocking it full of too many entries. This is easier said than done. Once you commit yourself to doing a timeline of key events, you will often find yourself saying, “Here’s another important date.” It’s like clearing out your attic for a garage sale. As long as you are having one, maybe it’s time to get rid of that old bookcase and that suit you haven’t worn in ten years. But a cluttered timeline is worse than none at all as it will distract the jury from appreciating the key events. For example, in a product liability case involving an allegedly defective medical device, the plaintiff built an enormous wooden board that was six feet long and nearly five feet high. It dominated the small courtroom. Crammed full of information, color coded and icon rich, it was an example of “more is less” as it became a distraction rather than a learning tool.
 

 A good rule of thumb is this: you ought to be able to have few enough entries so that, at the distance between the display and the jury, every entry can be easily seen. The number of entries will vary by the size of the time period covered, of course, and by the display format used. 
 

For example, if all the key events occurred in a single month, a timeline in the form of desk-top calendar page can be effective. If the events stretch out over a year or more, you are likely going to be wed to a horizontal axis format. Either way, it’s important that you convey the least amount of information necessary to make your point or the timeline will become a useless distraction for the jury. At the end of this chapter, we have provided some examples of very effective timelines.
 

Don’t Make Visual Aids an End to Themselves

There is a Goldilocks rule that runs through almost every aspect of trial advocacy. Too hot, too cold, and just right. This is certainly true with demonstrative aids.
 

Although the use of computer display programs, like PowerPoint, can be very useful, they can be, and often are, overdone. Too many opening statements today are stuffed to the gills with PowerPoint-type slides that simply repeat every point the lawyer is making. That’s not an effective use of demonstrative aids. And more than just ineffective, the overuse of such slides, sometimes called “Death by PowerPoint,” can lose the jury’s attention, confuse them, and undermine the advocate’s credibility.
 

There is no particular rule of thumb here about the use of such slides. What is too hot in one situation is just right in another. But it’s useful to ask yourself, about every slide in your deck, a few simple questions: Does it truly enhance an important point that I need the jury to remember? Might the same point not be made with a bit more emphasis in your voice? Or slowing down? Or repeating it? If so, then you don’t really need the slide. This kind of exercise needs to be done repeatedly until you have cut back what you can, just as if you were editing a brief.
 

Putting the PowerPoint phenomenon aside, the problem of demonstratives for their own sake has another downside. They can backfire. In the ground-breaking terrorism financing case brought against Arab Bank by renowned Texas trial lawyer Mark Werbner and others, the defendant had to deal with an order from the court that allowed the jury to make an adverse inference against the bank. The jury could infer that the bank’s failure to produce certain documents meant that the unproduced documents would show a connection between the bank and the financing of terrorist attacks in Israel. The bank lawyers, in an effort to illustrate how many documents they did produce, used a demonstrative of a skyscraper (an odd choice in itself) to illustrate that, if all the documents the bank had produced were stacked on top of each other, the documents would be the size of a very tall building. It certainly sounds like a clever and memorable way of making a point. But it was a demonstrative that could be easily twisted by the other side. And so it was. The plaintiff’s counsel pointed out that, although the documents produced may stretch to the sky, what the jury wasn’t seeing was all the key evidence in the basement of that very same building.
 

One of us prepared the trial of a case as a very young lawyer in which the client defendant, in an effort to show his houseguest an antique shotgun, accidently shot the guest at close range. A highly realistic demonstrative was prepared, at great expense, of the room where the shooting occurred, complete with scale model dolls of the shooter and the unsuspecting guest. These could be posed in different positions and stuck to the floor with Velcro. It looked great. But what did it accomplish? To make the inarguable negligence of the defendant even more real to the jury? The case quickly settled.
 

We all get excited about demonstrative evidence. It’s like a creative lab for trial preparation. The software available today to create compelling visual aids is truly remarkable. For jurors under 40 especially, the use of advanced digital technology to illustrate a point will be especially resonant. How about the timeline that, when you click on an event, a key deposition excerpt plays? Or an animation that shows the defective weld shattering at the point of impact? Or a word cloud highlighting the frequency of particular terms in a contract? These kinds of things can be effective tools for advocacy. But they must be road tested to see if they can be easily turned around to make a point for your opponent. Further, you should ask yourself if you truly need to make that a point and if it could be made more simply and memorably another way.
 

Don’t Forget About the “Old-Fashioned” Approach

We’ve discussed the notion of using computer programs like PowerPoint or Trial Director to display and highlight evidence in trial and we certainly endorse those kinds of programs. In this digital age, juries have come to expect that kind of evidence. But does that mean that every point worth making in a trial is worth making with aid of a computer? Or that a trial cannot be conducted without one?
 

Certainly not. Although we are firm believers in the merits of using technology to assist in trial presentation, you may not always have technological resources at your disposal. And even when you do, sometimes the use of a flip chart or a chalk or dry erase board can be very effective.
 

In the direct or cross examination of a witness, for example, it is sometimes useful to make a list for the jury—a list of participants to a meeting or a list of important dates. That sort of evidence can be effectively emphasized by the lawyer simply writing the list on the white board or flip chart, having the witness vouch for its accuracy, and then marking it on the fly for use as a demonstrative, perhaps later in the evidence or during closing argument.
 

The use of on-the-fly demonstratives can have significant value beyond their low-tech appeal. Usually, the parties will have agreed (and indeed should agree) to some sort of procedure for an exchange and review of demonstrative exhibits before they are used in front of the jury. This is a sensible way of avoiding objections in the middle of the evidence and the need to involve the court in a ruling, which might end up with the demonstrative you planned your examination or argument around being excluded. But demonstratives created on-the-fly—live in court—are usually exempt from any rule of disclosure. Of course, the other side can object to anything you create but will often hesitate to do so for fear of emphasizing the point to the jury or otherwise appearing concerned or fearful about the evidence that is the subject of the demonstrative.
 

Re-Use and Emphasize Demonstratives Throughout the Case and Especially During Closing Argument

Whether your demonstrative is a slick electronic one or a handwritten chart, don’t use it and forget it about. Look for ways to reuse the demonstrative with another witness, for example, to emphasize an important point. 
 

In preparing closing argument, review the demonstratives you have used in the trial. If they have truly illustrated key or important points, those demonstratives may help you organize your argument. They can also be effectively re-used in closing to emphasize your best arguments.
 

Look for Ways to Use the Other Side’s Demonstratives

Taking the other side’s demonstratives and using them to make a point in your favor can be extremely effective. In fact, you should look to do this at every opportunity. The Arab Bank case presented one example of this approach. It may simply involve having one of your witnesses explain why the demonstrative is incorrect or misleading. Better still if you can get one of the other side’s own witnesses to do so, or to at least undermine it in some way. But recognizing the benefit of doing this should also help you recognize the risk for your own demonstratives. Make sure they are scrupulously accurate and try to imagine ways they could be misconstrued and, if necessary, adjust them.
 

The process of road testing a demonstrative is somewhat like what we recommend you do with any analogy you plan to use at trial. Analogies, like demonstratives, can be very effective tools for persuasion. They can create an “aha” moment, a sense of recognition that leads a jury to say, “Yes, that’s right, I agree with that.” But analogies can also be risky if they do not precisely fit the circumstance. Sometimes, it is better to avoid an analogy all together and describe what a thing is, as opposed to what it is like.
 

Similarly, not every point of proof in trial is appropriate for a demonstrative. Describing something in words can work just fine without creating much risk of your adversary turning them against you.
 

Examples of Timelines

Here are two examples of timelines used in actual jury trials. They are not particularly fancy or complicated but they provide a guide for the jury for understanding the evidence and how it fits into one side’s theory of the case. In the first timeline, a dispute about the division of an estate, the timeline not only highlights certain events but it also links changes in the will to various actions by the beneficiaries. In the second timeline, a simple approach is taken to the key events in the prosecution of a series of patents, an important foundation for most patent litigations.
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Demonstrative Exhibits Checklist


1. Use an experienced graphics firm if your client can afford it. Slick and memorable graphics can help you win your case. But so can old-school unsophisticated demonstratives. 



2. Each demonstrative should have a clear purpose in advancing a theme or argument. If it doesn’t, cut it. 



3. Road test your demonstratives with other members of your trial team to make sure they cannot be turned around and used against you. 



4. Look for ways to use the other side’s demonstratives to illustrate a point favorable to your case. 
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Closing Argument
 

Closing arguments are often the most dramatic moments of any trial. It’s the closing argument that is often featured in television courtroom dramas. High profile trials that are covered extensively in the media often devote more attention to the closing argument than any other part of the trial, other than perhaps the testimony of the defendant in a criminal case. But we have something to say about closing argument that may take you by surprise: A closing argument is often the least important part of a jury trial.
 

Least important part? How can that be? The drama and the excitement of a closing argument is well-known. In courthouses everywhere, word travels quickly that a well-regarded trial lawyer is going to be delivering a closing argument, and the courtroom is often filled with observers. It’s true that a closing argument is sometimes great theater. That is different from saying that it is a difference-making part of the jury trial in most cases.
 

The reason we say that closing argument is often the least significant part of a jury trial is based on our experience and many empirical studies of jury decision-making, which show that individual jurors have long made up their mind about many of the basic issues in the case long before a lawyer steps up to the podium to argue. For example, whether a witness was credible is mostly decided in real time as the witness testifies. The importance of a key piece of documentary evidence is also mostly decided when the document is put in front of the jury and not days or weeks later when a lawyer argues to the jury about what it means.
 

Of course, important or not, closing argument is a part of every jury trial, and we aren’t suggesting that any lawyer stand up when the evidence is closed and say, “I have nothing further to add.” And certainly there are some important rules about how to conduct a closing argument effectively, which we will discuss. But we mention our view of the relative lack of importance of closing to emphasize that what happens before the closing—all the different parts of the trial that we have already outlined—is far more important and thus worthy of a larger investment of the trial lawyer’s time and attention. The idea that you can use your closing argument to fundamentally sharpen a point you wanted to make during your opening statement or a cross exam is not realistic in our experience. Thus, although we don’t recommend giving your closing argument short shrift, we do recommend that you invest significantly more time in the relative drudgery of crafting, for example, compelling direct and cross examinations.
 

Please note, however, that we do not mean to suggest that the closing argument is unimportant. It’s not. It’s very, very important for arming jurors who favor your side with the facts and arguments they will need to argue their position in the jury room. Thus, although sometimes you will find yourself a bit hurried in putting the closing argument together, you should view it as a critical tool to provide “your jurors” with what they will need to convince their fellow jurors.
 

Elements of an Effective Closing Argument

Argue the facts. That may seem obvious, but it’s the most important part of the closing, and it’s the part that makes closing different from everything that comes before it. Tell the jury what the evidence has demonstrated and don’t be subtle about it. 
 

Arguing the facts can often best be accomplished with visual aids, especially if the trial involves issues of even modest complexity. Although we discussed the overuse of visual aids in connection with opening statement, overuse is less of a problem in closing. The jury has heard from multiple witnesses and seen multiple documents—perhaps dozens of important ones—and the use of timelines, graphic representations, and other visual aids to summarize key evidence should be employed liberally. That said, if you see your case as turning on a single email or the testimony from a single witness, don’t be afraid to make that evidence the centerpiece of your closing. 
 

If you have been fortunate enough to have access to daily transcripts from the court reporter—a fairly common occurrence in larger trials these days—use it to your advantage. Comb through the transcripts, and have other members of your team do so, to identify key passages of testimony that can be displayed before the jury. This process can also help you organize your argument around the most important trial testimony.
 

In arguing the facts, you are limited only by your creativity. In this regard, a good trial graphics firm can be invaluable. You may have already used someone to assist with opening demonstratives or other demonstrative aids during the trial. But don’t stop there. A good graphics designer, especially one who has sat through the trial to assist with the display of electronic evidence or playing of video depositions, can be in effect a “shadow juror” who can give important feedback on what evidence needs to be emphasized and how.
 

Even if you don’t have the resources for that kind of assistance, your trial team, including a paralegal, can serve the same function. Law schools typically don’t provide any special training on the art of arguing or how best to illustrate, for example, that a witness has told the truth or lied. So anyone on your team who has some knowledge of the facts, including your client, can be a useful source of ideas.
 

Argue the Law

Although the practice can vary by jurisdiction or even by judge, the typical Texas practice is for the jury to hear the court’s charge prior to argument. Even when done after argument, you will know what the court’s instructions are and be able to use the charge in your closing. 
 

In our experience, trial lawyers sometimes get too caught up in the theatrics of arguing about how one witness was caught in a lie or how an expert’s testimony was nonsense or how important a clause in a contract is. In doing so, the importance of the charge can be inadvertently minimized. Simply put, the lawyer can run out of time to fully explain for the jury the importance of the court’s instructions. This is a fundamental mistake. The charge is the jury’s roadmap for deciding the case. In most instances, it will contain language that, if seized upon by the jury, will push the decision one way or another. Usually, there are multiple examples of this kind of language, and both sides have portions of the charge they want to emphasize. Indeed, if there is one exception to our belief that the closing argument is the least important part of the trial, it is this: the charge can be a difference maker and often contains within it the path to winning for one side or the other.
 

There is no such thing as being too basic when it comes to arguing the charge to the jury. If you have access to electronic display equipment, use it. If you have to use a blow up of language, that’s fine too. The jury will usually have a copy of the charge in their hands, and you can direct them to the page where the language important to your case appears. Don’t rush. Give them time to find it. Read the language aloud slowly and deliberately, emphasizing key words like “sole” or key definitions like “malice” or “clear and convincing.” It’s remarkable how many lawyers ignore these basic principles of communication when it comes to the jury charge. 
 

Things You Should Always and Never Do in Closing

What follows are some rules that, in our experience, ought to guide the vast majority of your closing arguments. But we don’t want to sound like some strict grammarian from elementary school. Some of these rules can and should be broken in the right instances. Still, we believe that following them, and understanding the rationale behind them, will better equip you to appreciate the unusual circumstance where the rules are properly ignored.
 

Always Thank the Jury

It may seem trite or staged but a trial lawyer should never fail to show gratitude to the jurors. They have dropped out of their daily routines for a few days or a week or longer to listen to your witnesses, read your documents, and hear your arguments. You shouldn’t have to feign being grateful. You should actually be grateful. Thank them on your behalf and on behalf of your client.
 

Never Apologize 

You should never have conducted yourself in a way that merits apologizing and if you have, maybe someone else on your team should be doing the arguing. If you’ve been rude or insulting to the court, its staff, a witness or opposing counsel, an apology during closing is unlikely to undo whatever damage was done. Move on and argue your case and, if you’ve truly done something worthy of an apology, take it up with whomever you’ve offended in person.
 

Always Fill Out the Verdict Form

It should be the last thing you do. There is never an excuse to not do it because you should budget time to do so. If you have an ELMO or some electronic display device, fill it out so the jury can see. If not, use a blow-up of the verdict form and fill it out that way. In doing so, be respectful of the jury’s role. Don’t act as if you are telling them what to do. Rather, suggest that the evidence should lead them to answer in a particular way.
 

Never Make the Case About You 

This is a case about your client and how he was treated or how he acted or what he did or didn’t do. It’s not about you, what you did or how you feel. Certainly it can be effective to weave in an example from your own personal experience to help make an argument or illustrate a point. But the point should be made about the case, not about you.
 

Always Create at Least One Dramatic Moment 

Jurors have seen closing arguments on television and in the movies and they don’t expect them to be boring. Of course the primary focus must be on the facts and the law, but almost every case presents an opportunity to make a point dramatically or with a theatrical flair. It can be as simple as raising or lowering your voice. Sometimes, for example, changing to a whisper can create the kind of attention you are looking for. Or speaking very slowly for emphasis. Or not saying anything at all as you ask the jury to study an important document or critical piece of testimony.
 

As an example of deliberate theatrics, one of us has used closing to “shame” the other side for a particular argument or piece of testimony. In a case where a witness for our adversary, an in-house lawyer, had admitted to making certain factual assertions in a letter without investigating them first, I looked at the witness during closing (he was in the courtroom) and said “Shame on you Mr. Jones.” That sort of moment can be both electric and memorable but, like a potent spice, it must be used sparingly.
 

Never Attack Your Opposing Counsel

Attacks on an opposing party’s actions are fair game and should be done with gusto. But we’ve never seen an effective closing where attacks on counsel played an effective role. Even if you can get away with it—and many judges will intervene to stop it—you will hurt your case more than help it with such an approach. In fact, we recommend de-personalizing your opponent as much as possible. They should be “the plaintiff’s lawyer” or “the defense team” because you want the focus to be on the evidence, not on the lawyers.
 

Always Anticipate at Least Some Arguments Your Opponent Will Make 

This is especially true for a defendant who will not get the last word in the typical closing. You have to preview at least some of your opponent’s arguments and try to undermine them. But the plaintiff should do so as well in the opening part of the closing, though a plaintiff has more flexibility with a rebuttal at the end.
 

Never Overstate the Evidence 

Adherence to this rule is somewhat in the eye of the beholder, but it’s important not to let the emotional energy you will be feeling push you into an overstatement or exaggeration. If your opponent has another chance to speak, he will bludgeon you with it. More importantly, the jury may punish you if they believe you have not argued truthfully. You should memorize specific phrasings of how you will refer to testimony or documents that push the argument to the line, but not over it. 
 

Always Refer Back in Some Way to Your Opening

This can be as simple as saying “As I told you during the opening statement….” Your closing should not be an event that takes place in a rhetorical vacuum. It should be the logical conclusion, the fulfillment even, of what you told the jury the evidence would be in opening.
 

Never Object to Your Opponent’s Closing Argument 

Of course, this rule must admit a few exceptions. You can’t let the other side egregiously stray outside the record or make arguments that can serve as a basis for a mistrial. But, in our experience, most objections during closing kick harder than they shoot. That is, they draw attention to some perceived weakness in your case or simply highlight for the jury that the other side is making a point that hurts your case. 
 

Always Use as Much of the Courtroom as the Judge Will Permit 

Each judge has her own practice about movement during opening statement or closing argument. So it’s important that you understand the rules in advance. If the judge requires that you stand behind the podium, then you need to do that. But if the judge permits movement, move. Don’t pace or wander. But move purposefully towards a blow up of an exhibit to make a point. Or towards the witness stand to recall and emphasize testimony of a witness. Or towards your opponent’s table to rebut some argument he has made. The key is having a purpose or meaning for your movement. The same holds true for the use of your hands. It should be like punctuation. It doesn’t appear randomly but appears when necessary to begin a point, end one, or provide emphasis.
 

Never Be Afraid to Stop Talking Before Your Time is Up 

Your closing argument should last as long as needed to make every important point you need to make. Not every point. And not as long as you have been allotted by the judge. It’s certainly true that if a lawyer is given 30 minutes for closing argument, he will usually take the entire 30 minutes. But we’ve seen very effective closings make use of less time than allotted, and confidence conveyed when a lawyer says, “The Court has graciously allowed me five additional minutes but I’ve said everything I need to say,” will be well received by the jury. Trial lawyers of all levels of experience would do well to remember the most repeated feedback from jurors in trials all over the country, federal and state, big cases and small ones: There was too much repetition. You may think you need to say something one more time, but it is likely that, if it’s really important, it has already registered with the jury.
 

Closing in a Business Dispute Case

In a complex case involving many documents and factual circumstances, it can be useful to provide the jury a simple way of framing the issues. Often, that is done by telling a story. Here is an example of a story told in closing by a skilled trial lawyer in a case involving a dispute between business partners who were doctors in a medical practice. The story is about honesty.
 

When you go back to make this decision, I want to tell you a story, and I would like for you to think about it as you deliberate.
 

In a place long ago and far away, there was an elderly king who was a good king. He and his kingdom got along. He took care of business. The people trusted him. He trusted them. Everybody prospered. 
 

***

The lawyer is telling a story and his style evokes a bedtime story or a parable told by a priest or minister.
In that sense, it is very powerful.

 

***

The king woke up one day and realized that he was long of tooth and gray of beard, and he didn’t have much longer on this earth. And he also realized the rules of the kingdom were that his kingdom would pass to his oldest son, but he had no children.
 

The king decided to resolve this by adopting a son. And he wanted—he wanted a special son, one who would carry on the bond of trust he had with his people and would continue to take good care of the people in his kingdom. And he wanted just the right one, a special person: smart, hard-working, and honest.
 

He narrowed it down to ten finalists. He had a meeting at the palace with a big crowd of people. And he said, “One of you will be my adopted son and, therefore, the next ruler. And since we are a kingdom of agriculture, the final test is, I want you to take these seven seeds in this bag, and I want you to go home and grow them. And the person who does the most with them will be my adopted son.”
 

After a couple of weeks, one of the contestants, he is having a real problem. He can’t do anything to get his seeds to sprout. He puts them in the right light, and he waters them. He prays over them. Nothing will grow.
 

His friends say to him, “Hey, don’t worry about it. Go down to the marketplace and get another bag of seeds. The king will never know the difference.”
 

He counsels with his parents, who always taught him to do the right thing. And they said, “No, the king gave you those seeds. You owe him the honor of doing what he asked.”
 

The boy agrees. Time passes. His seeds don’t get any better.
 

At the end of six weeks, they make their way back to the palace. A throng of people have gathered to see who will be the king’s newly adopted son.
 

The king arrives, and he goes right down the list. The first nine boys have wonderful growth. It is hard to tell who has the best.
 

And the king asks each one as he walks by, “Is this what you grew from the seeds that I gave you?”
 

Each boy said, “Yes, sir.” 
 

He gets to the last, and it is the boy. The boy hangs his head, and he is ashamed.
 

The king says, “Son, what did you do with your seeds?”
 

And the boy says, “Your Majesty, I took them. I tilled the soil. I picked the best soil to put them in. I fertilized them. I did everything I could to find out how to make them grow like these other boys’ seeds did. But they did not grow.”
 

The king raised his hand to the crowd a hush fell. Then the king said, “This will be my adopted son and the next ruler.”
 

The crowd—there was a bit of an uproar, and from the crowd voices said, “Wait a minute. Why are the other boys not the winners? Why not the boy who grew it the best?”
 

The king said, “No, this was not a test of who could grow the most. It was a test of character. The one thing that a king must have is the trust of his people. He cannot be dishonest. This boy proved his honesty.”
 

When you get back there to the jury room, please remember, integrity counts. And sometimes it is hard—it is hard to come by, and it has been in this courtroom. And please remember Mr. Schultz was the man in charge. Dr. T was a knowing participant. 
 

Dr. Garcia and I will be waiting to shake your hands when you come out.
 

Thank you.
 

***

The lawyer is all in on this story.
It’s rather lengthy, and takes time to tell properly.
In most cases, a story like this would be far too long and your time would be better spent arguing the facts. If you are going to do something like this, you need to make sure the story fits your facts like a glove.
But the story is memorable, and carries a moral that the jury will likely understand.

 

Breach of Fiduciary Duty Closing

Here is an example, with excerpts from both sides, of a closing in a breach of fiduciary duty case where a group of minority shareholders sued the majority shareholders, and those acting in concert with them, for wrongfully devaluing their interest in a company called EMS. We note where appropriate the good use of the rules and advice we have described earlier in this chapter.
 

Good morning. I want to start off by thanking you for the time that you've spent on this case. From the questions that you've had, from your attention, it's clear that you're taking this matter very seriously and fairly. And that's all we can ask.
 

***

It’s always a good idea to thank the jury.
Be sincere.
Don’t overdo it.

 

***

In fact, I think that as we review the evidence, all the evidence, I think it's beyond any real dispute that you, the ladies and gentlemen of the jury, are the first people to see the truth, the whole truth of how these minority shareholders, Mr. Casey, Mr. Murphy and Mr. Martin, have been treated by the defendants in the case.
 

I have in front of me some questions that you'll answer on the verdict form and as well as some language from the charge, and I'll be referring to that as we continue.
 

As my partner told you in his opening, this case is founded on some fundamental principles that are critical to our system of justice—good faith and fairness. And the evidence you've heard in this case proved the defendants acted neither fairly, nor in good faith, nor in compliance with the written agreements that they signed.
 

***

In the very beginning of his argument, the lawyer has referred to the opening statement in an attempt to remind the jury that what his side said they would prove, they did.

 

***

Now, let's look first at the written agreements that the defendants signed but have breached and ignored time and time again. This is from the certificate, Exhibit 677. And you'll see that it sets out that the term CCV shall mean the gross assets of the corporation, as defined, as determined as of the business day preceding the measurement date minus the liabilities.
 

Gross assets mean everything. The aggregate amount of cash, the market value of securities, and then at the bottom the fair market value of any other assets of the corporation. You get gross assets. Then out of gross assets, you take out liabilities. And the term liability shall mean the contingent liabilities, and this is important, and the present value determined in that cash flow analysis. That means they had to be known and determined at the time this agreement was entered into.
 

And in determining the present value of the liabilities, what are you supposed to do? What did they agree to do? They agreed to employ in good faith, the same methodology and the same assumptions that they did in 1998. So you got to do it the same way in 2005, that you did in 1998, and you have to do it in good faith.
 

***

The case is governed by a few key documents and, indeed, a few key clauses in those documents.
The lawyer rightly emphasizes these clauses to the jury.

 

***

No one—no one disputes that these are the governing documents in the case. And no one disputes that these are the rules that these defendants were supposed to follow in valuing Mr. Casey, Mr. Murphy, and Mr. Martin's interest.
 

***

We know that EMS had great success. It worked out well, very well, maybe better than anyone had hoped. They saved money in all kinds of ways. Instead of litigating to the grave, which was NL's old way of doing things, they worked to settle cases more quickly so they could have more money to spend on environmental cleanup. On other sites, like Sayreville, they worked hard to clean up that property, so that it would be attractive to potential folks that might want to buy the property and thus create value for NL and for EMS.
 

One of you posed a question to Mr. Hardy about whether or not he agreed that EMS had been a success and he told you it was. So it should come as no surprise to anyone that Mr. Casey, Mr. Martin and Mr. Murphy looked forward to putting their shares back to the company in June of 2005. It was no surprise. In fact, as we now know and you know, NL unbeknownst to anyone started working on this valuation way back in 2004. And I submit to you that this is the beginning of the evidence that proves the defendants breached their fiduciary duties and conspired with each other to do so.
 

***

In this trial, the jury had been allowed to ask questions of witnesses, under close supervision by the Court.
Some of these questions were quite pointed and the answers to them were favorable to the plaintiff’s case.
So it’s a good idea to emphasize that to the jury.
Juror questions are very useful in a trial and, where possible, both sides should propose that such questions be allowed. The ability to ask questions keeps jurors engaged and can let both sides know what issues are important to the jury in real time. Whether they are allowed is up to the judge. Note that sometimes judges have restrictions on how questions are later used by counsel. You should make sure that referring to a prior juror question is permitted by the judge.

 

***

Now, what do I mean by that? Let's look at the evidence. Let's start out in March of 2004. 
 

 March of 2004, Mr. Graham in Exhibit 803 starts to devise the strategy. He wanted to get Robert's views on the buyout of EMS, and any negotiating thoughts he might have with respect to Marcus. So from the get-go they’re talking about how to disadvantage the minority shareholders. They're not talking about complying with the agreement. They're talking about negotiating strategies. What's the next thing? October 30th, 2004, a meeting, for discussion purposes only, to set out the proposed strategy for the buyout. Not how we can comply with the agreement, not how are we going to follow the rules, but what our strategy is going to be. What else did we see in October, 2004? You saw a memo from defendant Mr. Hardy, who valued this Sayreville property at $200,000 per acre. I think it is clear what he testified to, with environmental costs deducted. Now, do the math on that. It's 440 acres at $200,000 an acre. This is back in 2004. Y'all know it sold last October for $82.75 million. That's pretty darn close right there and that's before they even started negotiating with minority shareholders. 
 

What else have we seen? We see the strategy is implemented in about December of 2004. This is a memo from Mr. Graham to Mr. Swalwell and others copying Mr. Lindquist, and he talks about all the adjustments they're going to make to Mr. Martin, Mr. Casey and Mr. Murphy's valuation of the shares. And what does he say? From the get-go, he says, it can be expected that many of these proposed adjustments will be contested by the minority shareholders.
 

But they're not ready to unveil this strategy. Look what happens in March of 2005. There's a question you may remember. Mr. Murphy's accounting person called and asked for financial statements. Where are they? Mr. Graham gets this and says, you know what, let's tell her that they're not ready. Let's tell her that they are not ready because they've still got some work to do on that tax sharing agreement that you've heard so much about. And that is when the conspiracy continued.
 

***

The lawyer is using a timeline to organize his summary of the evidence.
He is emphasizing particular facts and arguing their implications with loaded (and completely appropriate) words like “conspiracy.”
He also quotes liberally from a damaging email where a defense witness tells someone to tell the plaintiff that a financial statement is not ready to be reviewed—when in fact that was simply a ruse to buy more time.
That kind of seemingly “white lie” can resonate negatively with the jury.

 

***

Now, you heard what Professor Aldave told you about fiduciary duties. It's like setting up a trust account with a bank. The banker has to put aside his own interest and look out just for you. I ask you, these secret meetings, these conversations that were unknown, these strategies, these negotiations, is that what happened here? Were any interests put aside? If you went to the bank for distribution of your trust assets, would you expect a bank to have a strategy for dealing with you? Would you expect the bank to negotiate? Would you expect the bank to have done calculations that put some of your assets in and took some of them out? Of course you wouldn't. They wouldn't hide anything from you and they wouldn't do that. Because if the banker did that, it would be a breach of fiduciary duties, which is exactly what it is for Mr. Graham and NL.
 

***

An early expert testified about the law of fiduciary duties.
Here, the lawyer reminds the jury of that testimony and uses a simple but compelling analogy.

 

***

Look at the charge here. This is on page 12. I have it in the witness box. And in a sense the charge is the witness here to the actions of the various defendants. Defendants have to show all these things. That they treated the plaintiffs fairly. That the result was fair. That they acted with utmost good faith. That they did not use their powers, number 5 there, for their own advantage. So think about these principles and terms as we go through more of the facts.
 

***

You should always use the charge in your closing.
It’s how the jury will decide the case.
Here, there were so many charts and timelines in the courtroom that the lawyer propped up a board with some key language from the charge on the witness stand.
He used the location of the board to describe the charge as kind of a witness.

 

***

So I submit to you that Mr. Graham told a lie to the minority shareholders in April of 2005, when he said nothing was important. But I submit to you that he sat here under oath and lied to you about something else as well. Now, remember, one of the defenses they've thrown up against the wall is that they were surprised that Mr. Martin decided to put his stock. Remember that? They were surprised. Let's look at what Mr. Graham told you under oath.
 

Did Marcus Martin ever tell you that he did not intend to exercise his put? Yes, he did. And when he actually did do it, were you surprised? He wasn't just surprised, folks, he said he was stunned. But let's look at the truth. Let's look at what he wrote in April 2005, before he knew that he'd be in front of a Dallas County jury under oath having to explain his actions. What did he say in April of 2005? He calculated Mr. Martin's interest along with the others. That is not what a fiduciary does. That's a lie. He lied to the minority shareholders. Under oath he didn't tell you the truth.
 

Now, what happened next? 
 

***

What follows is a continuing chronology of the facts.
Note how the lawyer says “what happened next?”
There’s no phrase like “what does the evidence show” or “what do the exhibits say.”
Instead, the chronology is told in a matter-of-fact way as if to remind the jury that there is really no argument, that what the lawyer is saying is exactly what happened.
Because this is closing argument, you should be aggressive in saying what happened.
Unlike opening statement, you are not limited to a “preview” of what you expect the evidence will be.
You are only limited by the evidence and reasonable inferences from it.

 

***

How do Mr. Graham and the various co-conspirators—how do they go about defending these circumstances? Well, you know what they're doing? They're back to the old NL way. Remember the old NL way was to fight to the grave and throw up a bunch of excuses for their conduct. That's what they did here. Doesn't matter if the smokescreens make any sense, or even if they're true. They've put them in front of you and put them out in the hope that you will not see their conduct for what it truly is.
 

***

You should try, where possible, to anticipate and refute your opponent’s arguments.
Here, the derisive term “smokescreen” is used to convey the sense that the defense arguments are designed to conceal the truth.
In closing, that’s fair game.

 

***

Let's now turn to what the plaintiffs in this case are owed under the written contracts and the law. And it bears noting that the defendants spent most of their time on this one issue, damages. They know and they almost acknowledge that they owe us something. They are not going down from that $3.8 million they came up with in 2005, even though I think you're going to hear from their lawyer that you shouldn't give us that. That would certainly be the NL way.
 

But let's use that as a starting point, 3.8 million. As you heard from Mr. Leathers, there are a number of things missing that should be included. He worked hard and did a lot of calculations. You know what their criticism of Mr. Leathers is. Well, you know what, you changed your numbers. You got new information and you changed your numbers. You know what, folks? That's what smart people are supposed to do. When they get new information, they're supposed to evaluate it and take account of it, and that's what Mr. Leathers did.
 

***

This case was a dispute about the valuation of an ownership interest in a company.
The other side valued the interest low.
The plaintiffs valued it high.
But here the plaintiff starts with the defense number.
It’s not the number the plaintiffs are seeking or even close to it, but the lawyer uses it effectively to show that even the defense doesn’t think damages are zero here.

 

The lawyer also preempts another issue that the defense is sure to raise.
The plaintiff’s valuation expert took some hits on cross examination because his damage calculation changed over time.
Better to acknowledge that and try to turn it into a positive than ignore it.

 

***

Now, unlike the defendants, we brought you an appraiser from New Jersey who conducted an appraisal as of July 2002. That's the important date. They brought you nobody. They didn't bring somebody that said that appraisal was poorly done. They didn't bring you somebody to say he was a bad appraiser. They didn't bring you anybody on that point. It's a large tract. It's well-situated. It's got development potential. They could have gone out and found an appraiser to contradict all that and they didn't do it.
 

***

Pointing out what the other side did not do can be an effective argument.
A comparison between your proof and the other side’s proof can illustrate a strength in your case or a deficiency in your opponent’s.

 

***

I don't have all that much have more time. Folks, use your common sense and experience. Lots of places look rough but have development potential. Down the road is the AAC and Victory. If y'all lived in Dallas, you know for years that was an empty spot. A vacant piece of land that had all kinds of problems, but somebody saw the potential in it. And now it's the American Airlines Center in Victory Park. This is one of the most valuable pieces of property around. Property that Mr. Gibson thought was so valuable, by the way, that he wanted to make sure that Mr. Graham showed this article to Harold and Steve, Harold Simmons and Steve Watson. This was the article in the local newspapers talking about the mayor of Sayreville's big plans for Sayreville. He wanted to make sure Mr. Simmons and Mr. Watson were in on it.
 

***

The lawyer is running out of time.
He has more to say and he needs to do it quickly.
It’s possible to cram a lot of substance into just a few minutes, but there is a risk of overwhelming the jury.

 

***

They're going to tell you that no one knew what Sayreville was worth. Folks, their lawyer wrote a memo saying the property was worth between 50 and 100 million back in 2001. Mr. Hardy told them the property was worth 200 thousand an acre.
 

Now, finally, they're going to say, well, you know, we only got 50 million. We may not get the rest. One of you had a question about what happens if the developer doesn't pay and I'll ask you to look at Exhibit 1263, section 13. If you have a question about that, Exhibit 1263, section 13. Here's what happens. If O'Neil doesn't make that payment, Mr. Graham and NL get to go back to an arbitration with SERA and the floor is going to be, it's a minimum 82. They get to argue it's worth more. And within 30 days SERA has to be ordered to pay the full amount in arbitration. That's what section 13 says.
 

Now, I've only got a couple more minutes. These are the questions you're going to be asked in the charge. Mr. Susman will go over those in more detail. It's important that you answer these according to the evidence. There's some questions you don't have to answer in the sense that if you answer no, you skip them. So I'd ask you to follow that. But I’ll let Mr. Susman go over it with you.
 

Punitive damages, real important, folks. Think about it, if you don't award punitives here, then this is a good economic decision for these guys to hold onto our money for five years. It's a great decision. They get that money, they get the time value of it. Punitive damages are appropriate.
 

Mr. Sayles is going to get up and he's going to make his arguments. While he's doing that, I want you to think about some common sense questions. Common sense questions. Was NL lying to the IRS about monitoring savings? Were they just lying back in 2003 when they said it was 20 million? If the tax sharing agreement didn't need to be back dated, why was it? You heard that it didn't need to be, why was it? Why did Mr. Graham write that he'd like to take out Sayreville from the valuation on March 10th? Why did he do that? And if he did do that, and we know he did, why didn't he tell Mr. Casey and Mr. Murphy and Mr. Martin?
 

***

Posing questions to your adversary can be an effective way of baiting him to address evidence favorable to your case.
It’s risky, of course, if there is a good answer to your question.
But if you phrase the question in what amounts to an unanswerable way, you are making an effective rhetorical point.
Here, the framing of questions related to “lying to the IRS” or “backdating” an agreement cannot be fairly answered.
That doesn’t make them unfair questions.
If you can frame questions this way, you are putting your adversary in a very difficult position.

 

***

Another common sense question, was Mr. Gibson telling the truth when he told courts and government officials in New Jersey that he expected to receive $140 million and believed the cleanup costs were no more than 10 to 15? Remember that's the big issue on Sayreville. They say as the value keeps going up, the costs keep going up. He said it was 10 to 15 million. Was he just lying? Or was he just making an argument?
 

Ask yourself this question too as you listen, before June of 2005, did NL or its lawyers ever write down anywhere with anyone that Sayreville was worth zero?
 

These are the common sense questions I would like you to look at. 
 

Folks, I want to thank you very much for your time and attention. Woody Guthrie was a songwriter and poet from the Great Depression. Woody Guthrie said that there are two ways you can rob somebody. You can rob them with a six-gun. You can rob them with the stroke of a pen. And I submit to you, folks, that that's exactly what Mr. Graham and Mr. Swalwell and the other conspirators have done. They've robbed these gentlemen with the stroke of a pen.
 

Thank you for your time.
 

***

Ending your closing memorably is important.
You don’t want to just stop talking or, worse, run out of time.
Craft your last few sentences to strike a chord with the jury, based on the evidence.
It can be a quote, a story, or anything that neatly sums up your case.
If you use an example from a real person or event, it should be something non-controversial—like a line from a famous folk singer—or some well-known story.

 

***

Here is the defense response, excerpted, to the previous closing by the plaintiff.

 

***

Counsel, ladies and gentlemen of the jury, I stand before you representing the nine parties that have been sued in this case, six individuals and three companies. Basically everybody in sight. But I stand here representing them proudly.
 

I'm going to start out by telling you a concern that I have. I'm concerned sometimes that because there's so much evidence and over a thousand exhibits, that something might escape your notice and that through skillful lawyering, you'll be misled in your charge to find a just result in this case. But actually, when I think about it for just a minute, I'm comforted by the fact that when I look at this jury and I see the people in this jury box paying attention as you are, and I add up your ages, there's over 500 years of experience in the jury box.
 

Some of you asked some questions and it concerned me, because I thought that perhaps I had failed in some way to point out something to you that is represented in the evidence. But I took comfort in knowing that among the twelve of you that will deliberate, and hopefully with the assistance that I can give you now, that you will be able to see how these pieces fit together. So while I start out by telling you that I have concerns, I also have confidence. And although it is a business case, let's just face it, it’s among individuals that are doing just fine. Nevertheless, this is an exercise in achieving justice. It is nothing less than that.
 

***

It is often useful, especially on the defense side, to align yourself with the “wisdom” or “common sense” of the jury.
In this case, the jurors asked questions, some of which appeared negative for the defense case.
By acknowledging this circumstance, the lawyer may improve his credibility, while reminding the jurors about the evidence that supports his side of the case.

 

***

There's another instruction, and it happens to be Instruction Number 1. Instruction Number 1 I know by heart. Do not let bias, sympathy or prejudice play any part in your deliberations. I think it's first for a reason. All of you know what prejudice is. And all of you know what bias is. But you know, you may have never thought of it just this way that I'm about to tell you. In this case it was pointed out through counsel's statements on numerous occasions that Harold Simmons is a wealthy man; that Harold Simmons is a billionaire; that Harold Simmons has a big corporate structure that his family trust controls.
 

Now, I ask you, what is that except a form of appeal to a prejudice? Hoping that because those facts have been stated to you, that somehow Mr. Simmons and the other defendants in this case will not get fair treatment at your hands. That's a form of prejudice. That is playing to your sympathy and it's improper.
 

***

Certainly, there is a risk that a jury will not be sympathetic to a wealthy defendant.
Here, the lawyer tries to turn that potential prejudice around and remind the jury that the very first legal instruction from the Court concerns the avoidance of prejudice.
He also takes a gentle jab at the other side by suggesting that they have tried to appeal to prejudice.

 

***

When I sit down I do not get to speak again and I will sit there and behave myself. It will be hard. But what I would ask you to do, each of you has a right to deliberate here. Each of you has a right to express your opinion. And I'll ask you, whatever arguments are raised, ask yourself, not just what did I say about this, but what does the evidence say about this. If you do that, you'll reach a verdict that's grounded in the evidence and based on this Court's charge and blessed by your conscience. And nobody can ask for more.
 

***

A defense case will often close by reminding the jury that the last word will come from the other side.
Asking the jurors to put themselves in the place of the defendant—what would the defendant say in response to this or that point—can be an effective way of creating an “echo” of your arguments in the jury room.

 

***

Here is the plaintiff’s rebuttal, the last word in the trial.

 

***

It's been amazing how attentive you have been for two weeks, listening to the evidence, taking notes, looking at your juror notebooks, asking questions. I wish I had a video of it because it would really help me prove false the idea that complex business cases are not suitable for average American citizens; that disputes like this can't be trusted to people who don't have law degrees, or engineering degrees, or accounting degrees; to people who have 500 years of experience, but because they lack some kind of—somehow the idea that we have heard from the defendants in this case is that, well, we should have gone and had this thing reviewed by an accounting firm. And we certainly had the option. And we did not take it because we wanted people like you to hear the evidence.
 

Without Courts who are able to cause big corporations to cough up internal documents, without folks like you who are willing to sit here and leave your families and your jobs, to resolve disputes like this, people without great wealth and power, and without access to full information, would be at the mercy of big corporate enterprises like the one Harold Simmons presides over. Main Street would continue to be at the mercy of Wall Street.
 

***

The lawyer is empowering the jury here and aligning his case with the jury’s wisdom.
The Main Street/Wall Street point here is memorable and casts plaintiff as the “little guy” fighting powerful interests.

 

***

I began my opening statement two weeks ago talking about the importance of the twin concepts of good faith which is motive and fairness which is a result. Fairness both as to the result and as to the process. I explained that those two concepts, good faith and fairness, are embedded in the idea of fiduciary duties designed by the courts of this country and our laws to protect minorities from the oppression of the majority. And it applies to shareholders, minority shareholders.
 

I might point out defendants spent an hour and didn't even talk about what the law is in this case. Indeed they didn't even talk about the questions that you are going to be asked. But Judge Smith in his instructions and Professor Aldave confirmed what I said to you at the beginning were the duties of a fiduciary. There are six of them and they're highlighted. And the important thing about those duties, ladies and gentlemen, is that the defendants have got to prove that they complied with each and every one of them. See the word “and” after the fifth one there. It's not one or the other, it's all of them. And if they missed any of the six, you have to answer no, as we hope you will to the Question Number 6, did NL and the officer defendants comply with their fiduciary duties. It requires that they bear the burden of proof and that they prove each and every one of those things.
 

***

Referring back to your opening in closing is a good idea as it illustrates continuity and coherency in your presentation.
It’s also useful to refer to what defense counsel did not say in his closing, especially if it allows you to embrace the court’s charge and focus on the law that the jury must follow.

 

***

Ladies and gentlemen, I want to discuss with you how I would suggest you answer these jury questions. The evidence overwhelmingly supports these answers, and they're all up here. The numbers on the left correspond to the questions in the verdict form. The description of them corresponds to what the question's about. I think you will find that accurate when you get back there to deliberate. And these are the answers that the plaintiffs, the minority shareholders, think are justified by the evidence.
 

***

Taking the verdict form and respectfully suggesting to the jury how to answer the question is a critical part of any closing.
A lawyer skips doing so at his peril. But don’t be pushy about it. The jury must come to its own conclusion because they are convinced, not because you said so.

 

***

I want to talk to you about the subject of punitive damages.
 

We mentioned the worth of Mr. Simmons and that NL is a billion-dollar company, not to create bias, but because if you look at the Judge's charge on punitive damages, you are to consider the financial ability of the defendant to pay in determining whether you want to award punitive damages. You've got to consider that, as Chris Gibson said, NL is a billion-dollar corporation with the ability to swing back.
 

How much should you put down for punitive damages? What will it take to get Mr. Simmons's attention? I can tell you one thing, if you put a big number in there, like three times the amount of the actual damages you find, when your verdict is returned, Mr. Graham will walk out of that door and the first call he will make is to Mr. Simmons, wherever he is right now. A jury in Dallas, Texas, has just told you that you can't do business the old NL way. You've got to honor contracts. You've got to make the people that work for you and that you control live up to all six of their fiduciary duties.
 

These people, little guys really, have spent four years to get to this place. They've had to hire lawyers, expensive experts. You've heard evidence that they had to pay the lawyers on a contingent fee. You know what that means. So we urge you to give them the full amount of damages they are asking for. To follow this carefully because if you make a mistake in answering some of these questions, the consequences could be you may not be awarding damages. And to give them a large enough number on punitives to get the attention of people who didn't even have the decency to walk through that door.
 

***

Arguing punitive damages should be saved for the end.
It’s the last issue the jury will consider.
If you’ve argued your case properly, your closing should be moving to a logical crescendo and punitive damages, and the notion of sending a message, is a perfect way to end.

 

CLOSING CHECKLIST


1. Refer back to your opening and argue that what you said you would prove, you have proved. 



2. Emphasize key documents and testimony. Display key documents to the jury and, where possible, key testimony. 



3. Spend time on the jury instructions. Highlight the important ones for the jury. 



4. Try for a dramatic or memorable moment to emphasize a key point but don’t force it. Better to spend time arguing the facts than to tell a story that is awkward or tone deaf. 



5. Use the verdict form to suggest to the jury how the questions should be answered. 
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Court’s Charge
 

Preparing the jury charge—both the court's instructions and the questions for the jury—is one of the most important tasks, if not the most important task, in the entire trial process. In any jury trial, the jury is the trier of fact. It is the duty of the jury to take the law from the court and apply that to the facts as it finds them from the evidence. The charge is the vehicle that delivers both the court’s instructions on the law and the questions of fact to be answered by the jury. In state courts, these instructions and questions are given only after all the evidence is presented and just before closing arguments. 
 

It is the attorney’s job to assist the court in preparing the charge. The court's charge to the jury includes legal definitions and instructions on the law that the jury must follow and questions of fact that the jury must answer. This includes the burden of proof, the legal instructions, and definitions the jury must apply in reaching its decision. You should be contemplating your jury instructions and issues in the early stages of your case development. Those anticipated instructions and questions should help you discover and define the theme of your case and will help guide you through the discovery process, as well as the pre-trial and trial strategy work-up. 
 

Develop the theme of your case around the anticipated jury instructions. This theme should permeate your entire case—from voir dire through closing. When the judge reads the charge to the jury, she will be restating what you have been telling the jury throughout the trial. 
 

In Texas, trial judges and trial lawyers are blessed with standardized jury instructions that have been well researched and written by committees consisting of highly respected judges, law professors, and attorneys. This multi-volume set is referred to as the Texas Pattern Jury Charges (PJC). Currently, there are three volumes of the PJC dedicated to civil cases. The green volume is for General Negligence and Tort cases. The red volume is for Malpractice, Premises and Product Liability cases. And the third one is the blue volume, which includes Business Consumer and Employment cases. There are also separate volumes for Family Law and Criminal cases. 
 

The first PJC, published in 1969, was limited to Negligence cases. The most recent is the 2014 edition, which greatly expanded its utility and reflects the extensive changes and development in Texas substantive and procedural law. Having the PJC has saved countless hours of attorney and court time and has allowed jury charges to be more consistent and error free. It has become an invaluable tool for the trial lawyer and a trial judge practicing in Texas state courts. We say, "Thank God for the PJC!" 
 

While trial judges routinely rely on the PJC in preparing the jury charge, it is not mandatory and is considered passive authority. At times the instructions in the PJC charge have even been found erroneous by the Texas Supreme Court. Nevertheless, judges and trial lawyers heavily rely on the PJC and utilize it in at least 90% of their jury instructions. It is also important to note that the instructions and questions in the PJC include annotations and other supporting authority for their inclusion. Thus, it is a great resource for any trial lawyer. 
 

We recommend that when you are beginning to consider and prepare your jury charge that you refer to the relevant PJC. Frankly, you should not wait until trial to look at the PJC. Consulting the PJC early will help you tailor your discovery and focus your briefing on the elements that you will have to prove at trial. 
 

Most trial courts require that each party submit a proposed jury charge prior to the trial. Check with your court's website to determine the requirements. In Texas, refer to Rule 226(a) of the Texas Rules of Civil Procedure (TRCP) for the “Boiler Plate” jury instructions. 
 

As you prepare your proposed charge, you will see that some questions and instructions are important to your case while others are important to your opponent's case. Although you are only normally required to submit your side's instructions and questions to the court, we recommend that you submit a complete charge—both your and your opponent's instructions and questions. Jury instructions should be in a logical and clear order. This is more easily accomplished if you are submitting the entire charge, rather than just your portion. 
 

All trial judges have a conference with attorneys to assist the judge in preparing the charge. This conference can be formal or informal. Many times the trial judge will informally confer with the trial attorneys during breaks and at the end of the day as the trial is progressing. So be prepared to visit with the judge at these opportunities to assert your position as to how the jury should be instructed. In all cases, there will be a formal conference where each side is given the opportunity to review, comment on and object to questions and instructions before the jury is given the charge. 
 

As you approach the charge conference with the court and opposing counsel, it is important that you remember not only what you want to ask the jury. It’s equally or even more important that the jury understand what you are asking. From my years in the practice I witnessed more than once (and even participated in) the presentation of a jury charge that was so convoluted, illogical, and full of legalese that I am convinced the jury really never grasped what was expected of them. The charge is frequently phrased in language intended to satisfy appellate courts that might review the verdict, rather than the needs of the jurors. Without proper guidance, jurors frequently misunderstand instructions from the judge on legal issues and fail to see where the trial evidence fits into the questions they must answer.
 

Jurors, in post-verdict interviews, often report that they simply did not understand the legal instructions they were expected to apply to the evidence. Obviously if jurors do not understand the instructions given, the resulting verdict may not reflect the law of the case. As you review the proposed charge, try to put yourself in the shoes of the non-lawyer, everyman juror. Try to anticipate any potential comprehension problems in advance. Are words and phrases commonly understood or at least fully defined? Is the sentence structure easy to follow? Have you avoided long compound sentences and double negatives? Is the organization of the instructions, definitions, and questions presented logically? Will your jurors be able to comprehend what is being asked and will they understand what you want?
 

As you approach the charge conference, have proposed instructions and questions that are case specific. Rather than simply copying verbatim PJC instructions, suggest that the instructions be tailored to fit the individual case being tried. Urge the court to include the names of the parties and actual fact issues from your case. If some of your instructions or questions proposed vary from the PJC, you need to have good authority and reasoning or the court will likely reject your changes. Variation can be justified by the unique facts of your case. So if you need it, be ready to support your position.
 

There are some specific rules regarding preserving any errors in the charge.
 

In Texas, they are addressed in Rule 274 of the TRCP. It is the burden of the objecting lawyer to apprise the judge of the exact nature of the objection and provide the court an opportunity to cure any defect. Failure to follow these rather strict rules may result in waiver of any error. 
 

Think about the jury charge early on in your case. Use the PJC and the authority cited therein to help you with your pleadings, discovery, and other pretrial matters. Use all of this to develop your case theme. Make sure the trial evidence supports the instructions and issue submission. Be ready to help the court prepare a correct, logical, and understandable charge. Review the proposed charge with the jurors’ perspective.
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


[image: ]



  


Jury Research
 

The practice of researching the reaction of potential jurors to issues in a lawsuit is relatively new. It is something that became more common in the 1980s, took firm hold in the 1990s, and in the 2000s is de rigueur for any case of more than modest size. In this section, we want to take on the wisdom of so-called jury research and evaluate when it is appropriate and when it is not and, when it is appropriate, how it can be done at a reasonable cost.
 

What is Jury Research?

By jury research, we mean to describe a variety of practices designed to test the appeal, to ordinary citizens, of factual and legal arguments. In the world of soft drinks, it would be called a taste test. It sometimes takes the form of a mock trial where one side to a lawsuit presents highly summarized versions of both sides of the case to a group of people drawn from a demographic pool meant to match the anticipated venire for the case. It can also take the form of a focus group where, instead of the formal presentation of evidence from both sides, a moderator facilitates discussion among a group of people to test their reactions to certain facts and issues. It can take the form of an internet poll where people log into a website and provide reactions to a stimulus of facts. A final method is the so-called “shadow jury” where a handful of participants are hired to watch and react to the actual trial in real time, providing feedback to the lawyers at the conclusion of each day of trial.
 

All these different approaches, and variations on each, have merit and all can provide useful feedback and information. The internet option is by far the least expensive; it is likely also the least reliable. A full-scale mock trial, conducted over a two- or three-day period, where witness testimony is tested along with documentary evidence and enough participants to divide up into multiple deliberation groups of 8–10 jurors, can easily cost $100,000 or more. This approach is also the most reliable in terms of providing useful information and guidance.
 

Jury Research Bloat

Some of history’s best trial lawyers tried hundreds of cases without so much as a minute of modern jury research. Lawyers learned from their own experience what is likely to work in front of a jury because they found themselves at the courthouse weekly, or at least monthly, and developed a good sense of what kind of arguments were gold and what kind were lead.
 

As fewer cases got tried, the standard for what it meant to be an experienced trial lawyer became lower. It’s almost the opposite of what has happened in athletic competitions, to which trials are often analogized. Imagine someone like Roger Bannister, the first man to run a sub four-minute mile, showing up today and finding that the top miler runs a time of five minutes. That’s the case for trial lawyers. An experienced civil trial lawyer in the 1960s or 1970s or even the 1980s might have tried hundreds of cases. Today, many trial lawyers who call themselves experienced are lucky to have double digit trials. And many have far fewer than that but are embarrassed to admit it.
 

We are not suggesting that the advent of contemporary jury research is wholly dependent on the decline of experience in the ranks of trial lawyers, but that decline has undoubtedly played a role in the explosion of the jury research industry. The ability to have mock trials, combined with the decline in the trying of cases by trial lawyers, helped create an industry where research could replace experience.
 

Although we are dismayed with the decline of the civil jury trial generally, there are advantages inherent in jury research. By replacing the imperfect recollection and personal experience of a lawyer with real data and feedback from jury-like participants, richer and more sophisticated learning is possible. The gut feelings of lawyers, which have their own limitations and biases, can be supplemented with potentially more reliable information and that information can be put to use in creating a winning trial strategy.
 

Does Every Case Merit Jury Research?

Every case that you plan on trying—which is to say every case on your docket until it resolves by settlement or dismissal—merits some jury research. We say this because all lawyers, from the most experienced to the most junior, can sometimes “drink their own whisky” and lose perspective on the strengths and weaknesses of their case. An outside perspective is thus invaluable. That said, not every case will merit formal jury research, even of the inexpensive internet variety. For a typical car wreck case or a small breach of contract dispute, a lawyer’s jury research can rightly and credibly consist of bouncing arguments off an assistant or significant other. If you have an office staff of even modest size, creating your own focus group from your employees can provide valuable feedback. We recommend that young lawyers trying cases without a substantial budget do exactly this kind of preparation. And what is available in this regard is limited only by your imagination and your willingness to be told your argument is a poor one. Talk to neighbors and gauge their reaction to the anticipated testimony of a witness. Run an argument past your friendly waitress at your favorite restaurant. Having work done on your house or apartment? Ask your plumber or carpenter or landscape worker for their thoughts. Taking Uber home from a night out? Ask your driver for her thoughts on the impact of some unfortunate deposition testimony of your star witness. These kinds of inputs can be invaluable and, for the most part, they will cost you nothing or perhaps only the price of an enhanced tip.
 

Our Assessment of the Higher End Forms of Jury Research

For the large case where your client can afford to spend upwards of, say, $20,000 on some form of jury exercise, we offer the following recommendations, based on our experience of what works and what doesn’t and how to maximize the benefits of any exercise.
 

Prepare for the Exercise Like You Would Prepare for a Trial

Although the mock trial is by definition not the real trial, you should treat any jury exercise you do with the utmost seriousness. The results and information you obtain will only be as good as the quality of the information presented to the test participants. For example, a typical mock trial presentation these days consists of two PowerPoint type presentations, one for the plaintiff and one of the defendant. These presentations must fairly capture the evidence and arguments for both sides. To test the evidence and arguments for the side other than your client’s will take an open mind and a lot of work. This kind of work cannot be done the night before the exercise, just as your opening statement in the real trial cannot wait that long either.
 

Interview a Couple of Consultants to Conduct the Exercise

There are many jury consultants out there but not that many truly gifted ones. Dr. Don Nichols of Baton Rouge, Louisiana, is one. Dr. Sharon Lundgren of Houston, Texas, is another. Sherry Salmons of Chicago, Illinois, is yet another. At one level, what you are getting from the consultant is no more than the recruitment—which the consultant typically outsources to an agency—of perhaps two dozen or so participants who are willing, for perhaps a fee of $200, to sit for a day or evening and listen to both sides of the case and provide feedback. If you had the time and a little expertise, you could do that yourself. 
 

The true value a jury consultant brings is twofold. First, they may, as a result of their own work, have useful data to share with you about your local jury pool and its attitudes towards cases similar to your own. Second, and for us more important, they ought to bring the insight and experience from having conducted many dozens or hundreds of these kinds of exercises and, significantly, seen how the cases played out when they ended up being tried to verdict. That kind of insight is rare, but important, and you will have to interview more than one consultant to test whether they have it. Don’t hesitate to ask hard questions, just as you would expect your client to ask you. How many jury exercises have you done? How many of your cases have gone to trial? Can you provide references of trial lawyers with whom you have worked?
 

Take time to review the results of what your jury exercise taught you and implement changes in your approach to trial if necessary.
 

It’s possible that your jury exercise will confirm that every piece of evidence you intend to offer, every witness you intend to call, and every argument you intend to make is exactly the right approach to your case. That, of course, is rare. More likely, you will learn that an argument you really liked is a loser. Or a piece of evidence you thought was compelling will only draw yawns. There is, of course, a balance at play here. If your research reveals something that, to you, just doesn’t feel right, it may well not be. But you have to balance that against the possibility that you are too enamored of your own arguments and are ignoring feedback that tells you to retool your approach. In our view, you are conducting research to learn something so that you can improve your case. If you have hired the right consultant and conducted your test appropriately and with the right amount of preparation, you should generally defer to what you learn. Otherwise, why expend that time and money in the first place?
 

We should also point out that we don’t mean to suggest that jury research must only be either the nearly free variety by way of cab drivers or your receptionist or the high end expensive kind with trained consultants. There is a middle ground, if you are willing to put in the effort. Lawyers can hire, through the use of a recruitment agency, focus group participants and conduct their own focus groups without a paid consultant. Trial advocacy expert Prof. Jim Wren of the Baylor Law School has wisely advocated this kind of approach as both cost-effective and highly useful. Whether this approach works for your case will depend on the complexity of the issues and the amount in controversy. 
 

It’s also worth noting that the proliferation of social media has created opportunities for informal and inexpensive jury research that would have been unimaginable even a decade ago. Scouring social media for information on Facebook pages, Twitter, or LinkedIn accounts, to name just a few, can provide very valuable insight into the personalities and attitudes of potential jurors. What that kind of research can’t do, of course, is test how the attitudes or opinions presented in social media translate into how those individuals will view your case.
 

Some judges have also put limits on social media research so you should be aware of any potential restrictions in that regard. In other circumstances, you may not have the time to do such research effectively. Nonetheless, if you have time and the judge permits it, social media research should be the foundation of what you know about your jury. Even if you lack the time, doing some research after your jury is selected may still have value. A Facebook posting by a juror who loves to fish, or a tweet by a football fan, for example, may provide you with an inspired analogy for closing argument. We caution here against overusing such information in your presentation however, as it may come across to the jurors as heavy-handed pandering.
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Motions in Limine
 

We haven’t set out to discuss all the different types of pre-trial motions that a lawyer might file. Given that pre-trial practice is heavily fact dependent, we could not cover all of them and we don’t think too much useful can be said in a more general way about pre-trial practice, with one significant exception. That exception is the practice of filing motions in limine to exclude or limit arguments or evidence without first approaching the bench for a ruling from the judge. We discuss them because they can have a significant impact on trial preparation and, when properly evaluated, can be a vital tool in preparing your case and trying it effectively.
 

What a motion in limine Is and Is Not

What we are about to explain is basic, even elementary. What is remarkable to us is how many lawyers, even ones with extensive trial experience, misunderstand the effect of a motion in limine. It is not a request for a final ruling on the admissibility of any piece of evidence or argument. It is not a final anything. A motion in limine is simply a request that the court order the other side to refrain from referring to evidence or argument during voir dire and opening statement and to approach the bench before mentioning the evidence or argument in front of the jury. The granting of a motion in limine does not mean that the evidence will not end up in front of the jury, and a denial of it does not mean that the evidence is automatically admissible.
 

What confounds and confuses many lawyers is how to react when a motion in limine is granted or denied. When it is granted, the lawyer seeking to have the evidence admitted should still attempt to get the document or testimony in evidence, persuading the judge that the initial ruling “in limine” should be reconsidered given that the initial ruling was made in something of an abstract context without the benefit of the issues in the case having been joined by both sides. In other words, you should not simply give up and assume the evidence isn’t going to the jury. The opponent of the evidence, who had the motion in limine granted in his favor, must object and argue that the evidence should be excluded. It’s not enough for the opponent to say “Judge, you granted the motion in limine.” The argument must be made again as to why the evidence is inadmissible, for whatever reason.
 

It may turn out to be the case that, with any particular judge, an in limine ruling will in fact be more final than the description above indicates. That’s why it’s so important to understand the practices of your trial judge. But the trial lawyer should never assume that to be the case. And even if it is, the smart practice is to assume that the judge will look at everything anew. Indeed, the mere filing of a motion in limine does not preserve an error based on the ultimate admission of the evidence. The lawyer must still make a contemporaneous objection on the record to preserve an argument on appeal that the evidence was wrongly admitted.
 

How Motion in Limine Practice Has Changed Over the Years and How it Should be a Key Part of Your Trial Preparation

We all recognize that some kinds of evidence are so explosive and so prejudicial that a mere mention of it in front of a jury can make a case incapable of being won (or lost). The existence of a large insurance policy covering the accident in dispute. Or a sexual assault conviction of a key witness. Or a party’s involvement in a racist organization. Some kinds of evidence are so prejudicial as to have specific rules of evidence devoted to their exclusion or limitation, like insurance or a criminal conviction. Others may be equally prejudicial—like an abhorrent association of a witness—but not subject to a specific rule of exclusion.
 

Let’s say you have a case where you are in the unfortunate position of having a witness, maybe even a party, with a vile association in his past. Unless the case involves facts or circumstances related to that association, you have a very good chance of keeping it out of evidence at trial. And you don’t want to have to ask potential jurors in voir dire, “Does anyone on the panel have an issue with Mr. Jones being a former member of (insert vile organization here)?” Because if you have to do so, that’s a case you must either dismiss or settle, in spite of our earlier advice about using voir dire to ventilate your “bad facts.” 
 

Instead, you file a motion in limine before the trial even starts to prevent your opponent from using that association in any way. It will likely be granted and the jury will hear the case free from something so prejudicial as to steer the outcome one way, regardless of the other evidence.
 

That’s the classic motion in limine and it is the kind of motion in limine that was filed again and again for decades. Some fact or circumstance that risked exposing one side or another to unfair prejudice, untethered to the facts or the law. The test for the classic motion in limine could be phrased this way: Was it something so toxic that the mere mention of it in voir dire or opening statement could taint the entire trial in favor of one side? If the answer to this question was yes, that meant a motion in limine should be filed and likely granted. 
 

But over the years, and certainly today, motions in limine have taken on a much more important role in trial preparation and strategy. Determining, weeks from trial, what evidence you can exclude—or what evidence you must fight to admit—can turn motion in limine practice into something of a “mini-trial” where the judge will receive briefing and hear argument (usually at the pre-trial conference or some other proceeding shortly before the trial) about issues that can have a substantial impact on the outcome of the trial, even if not the kind of “explosive” or “toxic” evidence that is more traditional motion in limine material. Perhaps more importantly, carefully considered motion in limine practice can assist you in getting your case ready for trial, not in the abstract, but in a concrete way where you can truly focus on the important evidence and arguments you want to propound or rebut. Finally, motions in limine can be a significant aid to educating the judge about your case. What follows are some examples from real trial situations involving important motions in limine and lessons that can be learned from each.
 

The plaintiff brought an age discrimination lawsuit against his former employer. Exhibit 1 for the plaintiff was the Department of Labor’s administrative hearing concerning the employee’s claim, including the Department’s finding that discrimination had occurred. Understandably, the defendant employer wanted to keep the entire file out as unfairly prejudicial. After all, the trial was about whether the plaintiff had been discriminated against and a finding that such discrimination had occurred would stack the deck against the defendant from the outset.
 

At first blush, this would seem to be an all or nothing argument. Either the hearing file is in or it is out. But good lawyering by the defendant created a “third way.”
 

The defendant argued that, even if the file came in, the findings should be redacted and the jury should be allowed to make its decision free from any influence of the administrative record. The trial court agreed.
 

What happened in this case is relatively common in motion in limine practice but it raises an important point for the trial lawyer. It is sometimes wise to avoid putting the trial judge in a binary position—some piece of evidence is in or it’s out. Judges like to avoid these kinds of rulings, especially before any evidence has come in at all. Instead, offering a compromise that sounds reasonable and allows the judge to protect the interests of both sides—while removing the truly harmful impact of the evidence to the defendant—is often the best approach. In the case we described, the jury ultimately found for the defendant that no discrimination had occurred.
 

In another example, a product liability case involved a medical study that was published in a medical journal based in Cairo, Egypt. The plaintiff saw value in emphasizing the location of the journal’s publication to impugn its integrity. A motion in limine was brought by the defendant seeking to exclude the location of the journal. The opponent argued that the location of the journal was simply a “fact,” like the name of the journal or the title of the article, and it would be artificial to exclude it. The Court accepted this argument but was troubled by the suggestion that a party might use ethnic or national bias in front of the jury. In denying the motion, he admonished both sides to avoid such argument.
 

This is an example of a motion in limine where the losing side actually “won” and highlights the value of bringing up issues like this before trial. The location of the journal was indeed a “fact” that was going to be difficult to keep out of evidence. But the risk of prejudice was real. By bringing up the issue, the defendant highlighted the issue for the Court and obtained the kind of statement from the bench that minimized the risk that the location issue would be played up in a prejudicial way.
 

Sometimes, a victory in a motion in limine can turn out to be ephemeral. In a wrongful death case, the plaintiff’s representative moved in limine to keep out reference to the decedent’s dishonorable discharge from the military for sexual harassment as irrelevant and unfairly prejudicial. The trial court agreed and kept the discharge out. On direct examination, however, the plaintiff’s representative, his widow, testified—and let’s assume in this example that the testimony is not directly responsive to a question but is in effect “blurted out” by the witness—about his military service and how proud her husband was to serve in the military. Defense counsel, outside the presence of the jury, argued that the plaintiff has “opened the door” to the dishonorable discharge coming in and the court agreed, revising its ruling on the motion and allowing questioning about the discharge.
 

What happened in this circumstance shortens the lifespan of trial lawyers everywhere. You get an important motion in limine granted, only to have it evaporate by some unplanned testimony. There are several important takeaways in this situation. First, the lawyer obtaining the ruling in limine must prepare all of his witnesses about the scope and importance of each ruling. In this example, the widow should have been explicitly told “Do not mention military service at all.” Winning an in limine ruling only to lose it when the door is opened is one of the worst things that can happen during trial. Thus, it’s very important to go over with each witness every single in limine ruling with specific “do’s and don’ts.” It’s sometimes useful to create a summary list of the in limine rulings for each member of the trial team and all the witnesses so the risk of someone blurting out unwanted testimony will be minimized.
 

From the perspective of the defendant in this circumstance, some quick judgment is required. Certainly, hearing mention of military service should have clued the defense lawyer into realizing that testimony might be elicited that would be relevant to a previous granted motion in limine. Once the testimony is in evidence, it is incumbent on the opposing lawyer to bring it to the judge’s attention immediately and seek a ruling that the excluded evidence ought now to be admissible. Usually, the argument is one of fairness—sometimes referred to as the “goose/gander” rule. It’s not fair to allow one side to get the perceived benefit in front of the jury of military service, while not having to take the good with the bad, i.e., the dishonorable discharge.
 

As is the case with a party who benefits from an in limine ruling and should thus be vigilant to avoid straying close to an evidentiary line, the opposing party should be mindful of opportunities to argue that the door has been opened. Where possible, you should study each granted motion in limine and consider in your mind, before trial, what sort of testimony might be deemed to open the door so that you can be prepared to argue that at the first mention of an excluded subject.
 

What about the situation where a motion in limine is violated in what seems to be a deliberate way?
 

That is, what about the situation where you have fought hard to keep something out of evidence and the other side, without first approaching the bench, puts an excluded subject in front of the jury? The first thing you must do, of course, is object and ask to approach the bench. You should have the court’s ruling on the motion in hand—sometimes it will be a written order, sometimes it will be a statement from the bench memorialized in a transcript—and be prepared to point out clearly how the in limine ruling has been violated. 
 

If the court agrees with you about a violation, the issue then becomes what the remedy should be. It could be an admonishment in front of the jury. It could be that some evidence or argument that you wanted to use that had otherwise been excluded should now fairly come into evidence. That’s in essence what happened in the dishonorable discharge evidence example we described earlier. How the court reacts will often turn on whether the court views the violation as accidental or purposeful. The more you can argue that the testimony was intentionally or, at worst, recklessly, developed, the more likely the court will do something significant to remedy the violation.
 

The utility of motions in limine as a way to educate the trial judge cannot be overstated. In all the examples just discussed, motion in limine practice was an important part of both sides’ efforts to educate the judge about key issues in the case. We are hard pressed to think of a case where the careful presentation of such motions cannot be of value. But, as with anything else, be careful not to overdo it. A few truly important motions in limine will be much more valuable than a slew of such motions that may try the court’s patience and do little in the way of education.
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Know Your Audience
 

We have written elsewhere about the importance of understanding the practices of the judges before whom you appear. We have also discussed the importance, in jury selection, of identifying and, if possible, striking, jurors who may be unfavorably disposed to your case.
 

Both of those subjects fall within the broader heading of “knowing your audience” and we devote a separate discussion to it here. There is an inherent tension in the principle of knowing your audience because it seems to cut against another piece of advice, one that we echo, and that is the advice to “be yourself.”
 

No one likes a phony. Authenticity is a very close cousin to credibility. Lawyers who can present themselves “as they are,” that is, as authentic, are much more likely to be believed by jurors and judges alike.
 

Yet to present yourself the same way all the time seems inconsistent with the idea that a lawyer must tailor her approach to the audience, lest her arguments fail to resonate. After all, a small town jury will react to a case differently than a big city jury, right?
 

Maybe. That will be up to you to assess based on the circumstances of your case. But it seems to us that an inquiry into your audience, and how they are likely to react, is a critically important task in the trial of every case.
 

 Here is an example from a wrongful death product liability case tried in state court in Massachusetts. The county was known to be highly educated and the jury consisted of nine college graduates. Just as importantly, this was a group of New Englanders, not known for being an overly emotional lot. The plaintiff’s counsel was a highly skilled and experienced lawyer from the deep South. The defense lawyer was also from the South and equally skilled. The plaintiff’s case was heavy on emotion and somewhat light on science. The defense case was just the opposite—almost no emotion, but science laden.
 

The case played out about how you would expect it to, with both sides trying very different cases. The plaintiff focused on sound bites from the defendant’s documents and liberally sprinkled in emotion from the surviving relatives of the decedent. The defense stuck to the science and essentially ignored the emotional aspects of the case. After the son of the decedent testified on direct, breaking into tears several times, the defense lawyer offered no cross-examination.
 

In closing, the defense lawyer gave a highly factual and scientific defense of the company’s actions, while the plaintiff’s lawyer painted a broad picture of a thoughtless corporation. He even cried at the end.
 

The jury returned a verdict for the corporation.
 

One lawyer knew his audience, the other did not. Or, put another way, one lawyer chose to adapt to his audience, and the other did not. A highly educated jury will rarely be swayed by emotion and, indeed, will often be turned off by it. Moreover, regardless of education, this was not an area of the country where appeals to emotion were likely to be effective. Emotion can play a role with such jurors, but it must be in the background and almost an afterthought. Jurors generally will bring emotion to the case if they truly feel it; they won’t be brought to an emotional decision by the advocate. Defense counsel was smart to avoid any emotion at all. Tempting though it might be to exhibit an indignant attitude for a company wrongly accused of contributing to a death, that sort of play will rarely work. Dr. Don Nichols, a pioneer in jury research, is fond of saying “You can’t combat emotion with emotion. You can only beat emotion with facts.”
 

We aren’t trying to give credence to the old saw that educated jurors favor defendants and less educated ones favor plaintiffs. Certainly, there are characteristics from people from all levels of education that can create defense or plaintiff leanings. A Ph.D. whose life experience makes him see life through the lens of a victim is likely to be more plaintiff-friendly than a truck driver who has been wrongfully accused of misconduct. What we are saying is that advocates have to take stock of their audiences and tailor their presentations to the listener. And that can sometimes mean significantly altering your approach based on the jury you get, not the jury you had planned for or hoped to get.
 

For example, the defense lawyer in the products liability case made choices to adjust his approach that the plaintiff’s lawyer did not. Defense counsel’s style tended toward the theatrical at times, using dramatic moments to illustrate a point in cross examination or closing. But he knew that this approach was unlikely to have much appeal to this particular jury. So he disciplined himself, especially in closing, to avoid rhetorical flourishes or other colorful effects, and instead stuck to the facts. He pointed out the court’s instruction, one given in some form in every court in the country, regarding deciding the case on the evidence, not on sympathy for one side. His closing may not have been particularly quotable, but it was effective for his audience and that is all that counts.
 

But didn’t this change in approach make the defense lawyer less “authentic”? And didn’t the plaintiff’s counsel retain his authenticity, and by implication his credibility, by refusing to change his style?
 

The difference here is one of approach, not style. A folksy, down-to-earth lawyer should remain that way in every case, just as a quiet, intellectual one should.
 

Your style—the essence that makes you who you are—should never change. Style is not the same as approach. Your approach can and should change based on the circumstances, while your style can remain essentially the same. You should always be yourself, while not always presenting and arguing your case the same way.
 

If you have properly researched your venue—by studying publicly available demographic data and consulting with other lawyers who have practiced there—the decision on how to approach the case need not be made after the jury is seated. Indeed, that is often too late to make significant changes in your presentation. Rather, armed with knowledge of your likely jury (or of your judge in a bench trial) you can decide long before your trial date how to frame your case to best suit the eyes and ears of your jury.
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Judge’s Viewpoint
 

After 26 years as a civil trial lawyer, I thought I knew just what judges thought and expected. When I took the bench ten years ago, I realized how mistaken I was! Moving from an advocate to neutral arbiter is more than a simple change in perspective. It is a change in process and priorities. For the advocate a case is a contest to be won, but for the judge it is a problem to be solved. So many times when I think about trial lawyer Smith, I hear myself shouting, “I wish I knew then what I know now!” In what follows, I provide some insights that will prove useful in interacting with any judge. I have tried to be conversational because I intend this part of the book to be in the vein of friendly advice.
 

We have a beautiful system for conflict resolution. Everyone has a vital part to play. Lawyers play the part of advocate. The judge makes the decisions. But the system fails if either party fails in her duties.
 

Of course the judge is not necessarily the smartest person in the room—but don’t tell her that! Before becoming a judge, she was just another trial lawyer. She is well aware (or should be) that donning a robe did not make her any smarter. But someone has to be the decider. And that’s her job now. Your job is to help her see your side. It is vital that you communicate what you want and why you should get it in a manner that persuades. Remember, it is not what you say or write that matters—it is what the judge hears, what the judge understands.
 

Let’s put that advice in perspective. You learn in law school that a trial judge has discretion, and you find in practice that this discretion is broad—very broad. The trial judge needs and has wide discretion to find justice as she applies the law to a specific set of facts. 
 

Our trial judges are granted this discretionary power because rules for every contingency cannot be formulated. Neither should they be. Discretion provides for contingencies that are unforeseen. Discretion injects flexibility into the system. Discretion allows the judge to fashion an appropriate ruling to a specific set of facts. 
 

Appellate courts do not have this same kind of discretion. They are mainly concerned that the law getting applied in a ruling is proper and to a lesser degree, that the ruling is reasonable. Appellate review of a trial judge’s discretion applies a very deferential standard. A strong presumption exists that the trial court’s ruling is correct, and the burden is on the appellant to make error appear. Always be mindful of the nature of this discretion as you approach your hearing. How do you, as an advocate, convince your judge to use her discretion in your favor? Finding the answer is your role as a trial advocate. Here is one way to think about crafting your argument:
 

RULE OF LAW

↓

Advocate argues facts within Rule.

↓

Judge has broad discretion, typically, to fit facts within the legal rule.

↓

Justice is found.

Your goal at every court appearance is to persuade the judge to your side of the case. That is, to identify the rule of law and a way for the judge to fit your case into that rule, a way that benefits your side. Legal knowledge is, of course, critical to this task. Establishing credibility is also vital. Obtaining that credibility starts well before you walk into the courtroom.
 

Let’s start with the importance of reputation. As a lawyer, your reputation is your most valuable asset. You must protect it. What exactly is your reputation—for truthfulness—for candor—for being prepared—as an officer of the court?
 

You began building your reputation early in your legal studies. Think back to law school. You knew many students who were reliable, hard-working, and just good people. Likewise, you knew the ones who were careless, untrustworthy, and undependable. And you knew who had credibility and who didn’t if an issue came down to a he said/she said. When all else is even, the person with the reputation for truthfulness and reliability wins every time. It isn’t close. Reputation, integrity, and credibility are qualities that a good lawyer must always protect. And though a good reputation takes time to build, it can be destroyed in the blink of an eye. 
 

Judges are not unlike other folks. As lawyers address the court, the judge often wonders, “Can I trust what they are saying?” If the answer is no, then they have little chance of prevailing, regardless of the merits of the argument.
 

Three years ago I had two young lawyers facing off against each other on a very important motion for summary judgment. I granted the motion for the plaintiff. On defendant’s motion for rehearing, the plaintiff’s attorney began his response with this:
 

Pursuant to Rule 3.3 of the Rules of Professional Conduct, duty of candor with the court, and after advising my client, I must inform the court that the case law that I was relying on, and I believe the court followed, has been changed by the Texas Supreme Court ruling in [Case X v. Y], which was reported just last week. I believe it proper for the court to grant defendant’s motion to reconsider and I request an opportunity to rebrief and reargue an amended motion for summary judgment at a later time. 

 

So I granted the now “agreed” Motion to Reconsider and reset the hearing.
 

That hearing was not over five minutes before I started emailing my twelve district court colleagues about this young attorney’s refreshingly candid and professional behavior. I identified him by name along with the name of his law firm. His reputation for honesty and candor is well-established and will continue to benefit him throughout his professional career.
 

Do you have a reputation for being candid and truthful? Do you consistently follow the rules? Are you always prepared? Is your integrity, by your actions and words, beyond reproach? If you lose your integrity, you lose your credibility. It is often lost by not being candid, by not consistently keeping your word, by not being prepared or by cutting corners.
 

Especially for young attorneys, the first few courtroom appearances can be very intimidating. I encourage you to visit the courthouse whenever the opportunity arises. Carry the briefcase or files of another lawyer. Even if you are not speaking, sit at counsel table if there is room. The more comfortable and relaxed you are with the setting, the better you will be able to communicate when it is your turn.
 

I readily admit that, as an attorney, I did a lot of memorizing for my first few motion hearings. I quickly realized that an active interchange between counsel and the bench does not really fit with memorized speeches. So I began to memorize phrases, special points, and maybe an example that I could use in my presentation whether interrupted or not. 
 

Oral argument is less a debate than it is a conversation. Many lawyers fail to understand the distinction. In the formal confines of a courtroom, things can certainly become unsettling and intimidating. But your presentation is not something to be memorized, then endured. Think of it as simply a chance to explain, under the facts and the law of your case, why your side should win. Sometimes the judge will interrupt with questions or comments. View that as an opportunity, not a hindrance. Remember, she is trying to understand and solve the problem, so be ready to help. 
 

State court trial judges are very “lawyer dependent.” In Texas, as in most states, trial courts have no law clerks or paid interns. Although your judge has experience in law—both substantive and procedural—you are the expert with regard to the law and facts of your case. So as you approach a hearing, make sure you are aware of all the facts and all of the applicable law, both good and bad. Good lawyering requires knowing your case well before you get to the courthouse. You cannot be the best advocate if you are not in full command of the law and facts of your case. 
 

Be prepared to counter your opponent’s arguments, but do so carefully within the limits of your duty of candor and truthfulness. The responsibilities to be a zealous advocate and an officer of the court are not inconsistent. The attorney’s responsibilities include advocacy only for positions supported by law and fact. Avoid presenting false or exaggerated evidence and make a point to disclose all on‐point controlling authority, even if adverse. Candor is vital to the attorney in maintaining credibility with both the bench and the bar. So always be watchful of even the appearance of misleading the court as to what the evidence will show or what the case law holds. 
 

The legal community is not as large as you might think. The courthouse community is even smaller. A misstatement of the facts or a failure to present all of the law is an error that is often difficult to remedy. The side being untruthful will typically not prevail at the instant hearing and will then likely lose close calls throughout the case. Exaggerations, misstatements, and errors are easily revealed by a well‐prepared opponent. One case or one motion is not worth injuring your hard-earned reputation. 
 

You will do well to think of every hearing as an opportunity to educate the judge on the law and facts of your case. Likewise, it is an opportunity for the judge to inquire and follow-up on matters set out in the briefs. As you listen to the judge’s questions, try to understand the concern and answer directly. Answering the question may seem like simplistic advice, but it’s remarkable how frequently lawyers strive to avoid doing just that.
 

Part of being well prepared is to know your audience. So it should be no surprise that it is important to be familiar with the particular judge in your case. All judges are not the same—in age, gender, life experiences, likes, and dislikes. Learn about your judge’s quirks, temperament, and pet peeves before your hearing. Afterwards may be too late. Familiarize yourself not only with your judge, but also the court staff, policies, and the courtroom itself. 
 

Local attorneys are a great resource for this information. Ask other attorneys about their experiences and impressions of your judge. Make sure that when you have the opportunity to return the favor, you do so. 
 

Most courts have a website setting forth court policies and preferences. Read and follow them. Doing so is a compliment to the court. Not doing so implies that the court’s preferences are not worth your time. 
 

Visit the courtroom and observe how your judge conducts hearings. Follow up any questions with the court staff—bailiff, administrator, court reporter. They are experienced and knowledgeable, and they have the judge’s ear. These folks want to help you so that the court runs smoothly. Be nice to all of them and you will find that they will be helpful to you. Also keep in mind that the judge is very protective of the court “family.” So be respectful to absolutely everyone. 
 

Take note of the physical setting of the courtroom and where the parties and attorneys sit. If you are going to need to use the courtroom equipment, make time to learn how to operate it before your hearing. This knowledge will add to your confidence and help your presentation run smoothly. 
 

As you approach the hearing time and date, review the motions and other documents filed with the court. Make sure everything is properly and timely filed. Bring a proposed order to the hearing for the judge’s signature. Dress like a lawyer. The courtroom and court proceedings are never informal. Look like the professional you are! 
 

Finally, make sure you get to the courthouse a few minutes before your scheduled hearing so you can check in with the bailiff and gather your faculties before you need to present. Tardiness puts you at an immediate disadvantage before the merits of the hearing are even addressed. 
 

When preparing your argument, frontload your presentation with your strongest and most important points, understanding that brevity is your friend. During your hearing, check your demeanor. You do not want to be too aggressive or combative. Address your argument to the judge and never to your opponent. Arguing directly with your opposition during a hearing is not only improper—it is unseemly. Concede your weak points. Invest your credibility wisely. Do not waste it on frivolous matters. Consider whether or not your weaker points are even worth presenting. 
 

A trial judge has multiple hearings on the docket each day. Determine how much time the court has set aside for your hearing and prepare your presentation with the understanding that the time must be shared with all parties. Once you know your time limitation, prepare to make the most of it. Obtaining and maintaining the judge’s attention are paramount. 
 

Understand what you want to accomplish at the hearing. If you win, what do you want? Usually you want the court to grant your motion or deny your opponent’s. Your proposed order should satisfy both the legal and factual requirements of any relief you are seeking. 
 

Being honest and candid includes conceding negative parts of your case. Concede a losing point, distinguish when you can, and move on to your best argument. By conceding a clear loser, you gain credibility and your judge may well give more weight to your stronger arguments. 
 

Accept losing at a hearing knowing that it is simply a battle and not the war. Everyone loses. How you handle that loss greatly affects your credibility and your stature with the judge and other counsel. 
 

Never forget the importance of civility. Lawyers can disagree without being disagreeable. After all, it’s rare that a lawsuit is truly a titanic contest between good and evil. One side may well be more plainly right, but rarely is one side morally bankrupt. So there is almost never a need for lawyers to act as if their respective sides have unassailable moral authority. In fact, by putting yourself in the shoes of your adversary, you may well discover a better understanding of his position and thus be in a better position to argue against it. But even more than that, civility is essential to professionalism. There are few things judges value more than professional lawyers appearing before them. Embrace civility as a critical part of being a professional.
 

One of the best ways that lawyers can exhibit civility is to seek as many agreements as possible about the conduct of the trial. Most judges will not disturb reasonable agreements between counsel about the length of the trial, the admissibility of exhibits, and related issues. These kinds of agreements speed up the trial and make the presentation to the jury more intelligible. 
 

 As a judge, I very much favor agreed time limits for the trial, for example. Time limits are routinely imposed by federal judges in the Eastern District of Texas. I am not always in the best position to tell the parties how much time they need for a case, but they are in a position to know that well. From my experience, even the most complex of cases can usually be tried in no more than two weeks total for both sides (not including jury selection, opening statement, and closing argument). Time limited trials have several salutary benefits. First, they help conserve the precious judicial resources of the jury. Second, shorter trials make jury service more convenient for more jurors, thus increasing the diversity of jury panels. Finally, time limits help the lawyers cut back their cases to the essential core, thus addressing the complaint. I hear most from jurors after trials are over: “There was too much repetition.” 
 

 The great trial lawyer Steve Susman has written and spoken frequently on this topic of what he calls “trial by agreement” and he has put his money where his mouth is by helping fund a program at the New York University School of Law devoted to the preservation of the jury trial. He and my co-author Tom Melsheimer wrote a very useful law review article on the mechanics of this process called Trial by Agreement: How Trial Lawyers Hold the Key to Improving Jury Trial in Civil Cases, 32 Rev. Litig. 431 (2013). The article lays out a number of practical ways that trial lawyers can agree on various trial procedures, to the benefit of the jury system and lawyer civility. 
 

Written Motions and Briefs

The purpose of any writing is to keep the interest of the reader. You should do everything possible to make it easy for the judge to focus on your position. Organize your writings as you organize your oral presentation—be direct and be brief! With all legal writing in a trial court, remember that shorter is better. 
 

Your judge has multiple motions and hearings on any given day in court. With limited time, your judge will probably not read your paperwork until the day before or immediately before your hearing. All judges want to be prepared. Because you know your case, factually and legally, better than the judge does, it is your job to help her be prepared. Remember, your trial judge is very lawyer dependent. It is vital that you make your best efforts to completely inform the judge. This means citing favorable cases and factually distinguishing unfavorable ones. Just hoping for a ruling in your favor is never sufficient. You should reveal the overarching rule that is the rational basis for all the cases favorable to your side. Inevitably some of the facts and case law will not support your position. Exaggerating the underlying record or misstating case law will not only not aid the judge, but will damage your position and ultimately harm your reputation. 
 

Remember your audience. A trial motion does not call for an appellate brief. Just a few years ago, your trial judge was probably a trial lawyer. Your judge is a product of a group of folks just like you. They are no smarter, deeper, or more intellectual simply because they wear a robe. So keep this thought in mind as you write why you should win. 
 

How do you maintain brevity and still be convincing? Keep things as simple as practicable. Follow an outline that rifles, not shotguns, your point. Limit your issues. Frontload your brief. State your main points in the very beginning, then write what you want the judge to do. Write in simple, declarative sentences. Remember why it is called a “brief.” Shorter is always better. It increases the chance that the judge will really focus on and understand what you wrote. 
 

Under the new rules requiring electronic filing, your trial judge does not have the luxury of having a hard paper copy of your motion and brief. It is often good advice that you provide a hard copy to the judge before your hearing, usually within one to three days before the hearing. If you send your hard copy too early, it may get lost among all the other court cases. If it is filed too late, it may never be read. 
 

Brevity is your friend. Make every word count and the judge might think you know more than you wrote. Remember to edit, edit, edit. Typos, misspelled words, and poor grammar not only distract, but deflate the effectiveness and power of your argument. 
 

In an appendix at the end of the book, I endorse the writing suggestions of an outstanding legal writer, Robert Hillman. There are other guides to legal writing that are useful as well and no one should be considered “the Bible.” The point is that you work on your writing to make it better, clearer, and shorter. All judges will appreciate that effort, especially the part about “shorter.”
 

Visual Aids

Judges are like everyone else. We all learn in different ways but most of us learn best when we get our information by both seeing and hearing. If a visual aid can help communicate your position at a hearing, use one. Visual aids should complement and add to your presentation. They should not simply repeat what you are saying. 
 

Flip charts, slides, PowerPoint, or photographs in these type presentations can be very beneficial in conveying information but most are not very flexible. So keep your slides few in number, short in time, and not overwhelming in text. Also be prepared to be interrupted by the judge. Always provide a copy of your slide or graph in the judge’s hard copy, or at least be prepared to hand the judge a hard copy of your slide at the hearing.
 

Judges are human and react as humans. They are seeking concise and cogent presentations of the law and facts. Be prepared, be credible, and be reasonable. Help your judge to use her broad discretion in a way favorable to your case and your client. Persuade her to want to use her discretion this way.
 

Finally, we want you to find the practice of law positive and rewarding. But do not become so focused on your practice that you ignore the truly important things in life—activities with loved ones, vacations, and middle school soccer games. The days are long, but the years go so fast. Life is much too short. I guarantee you will never regret time spent with family and friends. So slow down and appreciate the true beauty of life. Remember that it is more important to be a good person than it is to be a good lawyer. And if ever there is a conflict between the two, choose to be a good person. 
 

Final tips: 


1. Be prompt, polite, professional and prepared. 



2. Do not ever tell a judge “you must.” You may get push back. 



3. Trial court discretion is broad—really broad. 



4. Be familiar with the courtroom and courtroom technology. 



5. If you need an “emergency” hearing, make sure it is really an emergency. 



6. You have a duty to confer with your opposition on all disputed issues before you take them to the judge. Make sure you confer on all disputes. 



7. Never say, “With all due respect,” for the court anticipates you are about to be disrespectful. 



8. Address your arguments to the court, not your opponent. 



9. Do not interrupt your opponent or the judge. 



10. Bring proposed orders to the hearing. 



11. Do not be an island—ask your colleagues. 



12. Use humor sparsely and when you do, be creative. 



13. Be respectful and courteous to court personnel. 



14. Do not be overly combative. 



15. Do not demean your opponent. Civility is important. 



16. Choose your battles. Do not argue over every minor point. 



17. Invest your credibility wisely. 



18. Protect your reputation. It is a lawyer’s greatest asset. 
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Trial Lawyer’s Viewpoint
 

 (A nearly identical version of this chapter appears in the American Bar Association’s Litigation Magazine. See Litigation, Vol.42, Number 3, Spring 2016) 

Trial lawyers are creatures of habit. Though there is often big talk about how creative or ground-breaking a particular trial lawyer is, the reality is that all of us have a strong tendency to fall back on what has worked in the past. And there is not a scientific method about it. In other words, if a certain approach or technique worked in one case, we are all likely to try it again. If something didn’t work, it will be a long time before the advocate tries that again. That’s very unscientific, of course, because it’s often difficult to know why a particular approach failed or succeeded or what role that approach played in the ultimate outcome of the case. After all, it’s not like trials are a best-out-of-seven competition.
 

That said, there have been moments in my career where I have ventured out on the ledge, so to speak, and done something that was unorthodox, risky, and against the grain. I have done so where I thought taking a risk was necessary either because a case was particularly challenging or because I believed that something outside the box was needed to capture the attention of the judge or the jury. I haven’t taken this approach often, but when I have it has paid off memorably. The cases that come to mind are very different but they have one thing in common—we succeeded by doing something that more than one person told me would not work.
 

In 2009, my longtime client Mark Cuban was sued by Ross Perot, Jr., a minority owner of the Dallas Mavericks who happened to be the former owner himself. Perot was notoriously uninterested in basketball and bought the team largely as a real estate play for a development he was planning. He retained a small interest in the team when he sold to Cuban.
 

Cuban, on the other hand, put the “fan” in fanatic when it came to basketball. He ran the team with one purpose in mind—to win. He believed, rightly I think, that the key to running the Mavericks as a successful business was to have a successful product on the court that built fan loyalty from generation to generation. Nothing builds loyalty like winning.
 

But in the effort to build the team, Cuban spent a lot of money, including using profits from his ownership in the downtown Dallas arena (in which Perot also had a small ownership interest) to help fund the basketball team. This decision frustrated Perot, who wanted to see some return on his admittedly small investment. So he sued Mark, in effect, for mismanaging the Mavericks and causing them to run an annual deficit.
 

There were many things wrong with Perot’s legal theory but a specific challenge we faced was being in state court, where outright dismissals without a jury or bench trial are infrequent. The case plodded along for some time with discovery and motion practice.
 

Then came the Mavericks’ successful season and playoff run in the 2010-2011 season, culminating in an NBA championship. I never imagined I’d have an event on a basketball court animate my legal strategy, but the Mavs’ championship got me thinking.
 

Perot’s claim that the team had been mismanaged was wrong for many reasons that involved boring accounting and legal principles like going-concern value and the business judgment rule. But this championship seemed to cut through all that—the Mavs had won and were the “world champions.” How could anyone say with a straight face that the team was mismanaged?
 

The challenge was how to illustrate this point in a compelling way. That would require something other than the typical legal brief. Bring the championship trophy to court? A bit unwieldy. Produce the confetti from the victory parade in response to a document request? Messy and potentially sanctionable.
 

It finally struck me that the old adage “a picture is worth a thousand words” was the path to getting our point across. We would file a bare-bones motion for summary judgment with no case cites or legal authority but simply a single, “this says it all” photograph. We selected a photo of the championship trophy presentation following the conclusion of the final game.
 

There were some naysayers in my office about doing this. Some suggested we risked angering the judge for what might look like a stunt. Others argued that, since we had a good legal case on the merits, we should stick with a more conventional approach. But to me, this was absolutely a risk worth taking. We would show the judge (and maybe even the other side), in a powerful way, that the case was a silly waste of judicial resources. And we would dot our i’s and cross our t’s with something more formal before we set the matter for hearing.
 

 The motion, filed within weeks of the Mavs winning the championship, was a remarkable success. The local media picked up on the public filing quickly and soon it was picked up by nearly every national media outlet. I gave interview after interview to ESPN, the Wall Street Journal, and Bloomberg. Later, the brief was honored by academics for its compelling message and brevity. 
 

The motion was certainly “against the grain” of the typical court filing. But in this instance, we needed something to illustrate, in a memorable way, why Perot’s claims were foolish and should be dismissed. When you are going to go outside the box in this way, it is of course sensible to weigh the risks and we did so. But in weighing the risks we also saw what advocates sometime miss—the upside of capturing the merits of our position in a wholly unique way. Putting aside all the favorable publicity we received—which I have no idea if the judge even saw—we provided him a way to resolve a contentious case involving two very high profile local residents that made perfect, absolute sense. I would do this again in a minute.
 

Completely removed from business litigation between billionaires in state court is patent litigation in East Texas, where I have spent a fair amount of time over the last fifteen years. It is unfairly notorious as a dangerous place for defendants when in fact it is only a dangerous place to try a weak case from either side of the docket.
 

In 2012, I, along with other colleagues in my office, represented a group of airlines and a national ticketing company. This was a patent case involving an alleged invention for an online seating chart where passengers (or concert goers) could select their seats over the internet. It was a good idea and our clients were assuredly using it. But it was also equally apparent that the alleged inventor of the concept had not been the first to come up with the idea, and thus his patent was invalid. 
 

A common defense approach is to throw as many roadblocks as possible in the way of the plaintiff’s case—concede nothing and make the plaintiff prove every element. This is especially true in a patent case, where there are more defenses available than in almost any other area of law. Consequently, it is sometimes difficult to convince the client to give up on any one of those defenses.
 

But this was a case where we had a terrific invalidity story and one that I thought we could win, even with the higher “clear and convincing” burden of proof applicable in such circumstances. So I convinced our clients to ride that one horse for the entire trial. 
 

We rode it to a finding of invalidity on all the asserted patent claims.
 

A one-defense trial in a patent case is somewhat against the grain. But I took this one step further. I had a lot of advice about how to deal with the infringement issue, which we weren’t contesting. The most frequent advice was that I needed to address the issue in front of the jury, to concede it explicitly. To do otherwise, I was told, would hurt our credibility with the jury. But I never mentioned it one way or the other. We told our story and put on our evidence as if infringement wasn’t even an issue, because it wasn’t. Political campaigns call this “staying on message” and we did. I’m convinced that if we had offered multiple defenses or spent any time on the infringement case at all, we would have lost more than credibility. We would have lost the case. 
 

The final example of an unorthodox approach encompasses more than the implementation of a single defense theory or a decision to file a provocative motion. It involved pursuing a seven-year theory of liability against one of the largest pharmaceutical companies in the world. Starting in 2004, we began representing a former employee of the Inspector General’s Office of the State of Pennsylvania. He came to us with a story of small-scale corruption that hinted at something far broader. Eventually, his work helped us, and the State of Texas, uncover a multi-billion dollar scheme to promote the antipsychotic drug Risperdal for uses that the government had never approved.
 

We weren’t the first to file a lawsuit involving Risperdal. Many cases had previously been filed alleging personal injuries or even wrongful death. But those cases hinged on the idea that Risperdal was unsafe in some way, or that the risks of the drug had not been properly disclosed to patients. That wasn’t the case we thought we had. Moreover, the statute under which we brought case, the Texas Medicaid Fraud Prevention Act, did not cover the kind of “failure to warn” cases that were being filed all over the country. Our focus was on the payments made by the State of Texas under its share of the Medicaid program on behalf of mentally ill patients who had been prescribed Risperdal.
 

Every case that had been filed to date alleged in some way that there was something wrong with Risperdal. It made sense for us to join in that chorus but I had serious concerns about doing so. Risperdal had helped a lot of seriously mentally ill people and had been recognized by groups like the National Alliance for the Mentally Ill as a breakthrough drug. There wasn’t anything truly “wrong” with the drug. We did have compelling evidence that the defendant had promoted the drug illegally to children and the elderly but there was one hitch. In the middle of our case, the FDA approved Risperdal for limited use in children and the elderly and, even though that didn’t absolve the defendant of previous illegal promotion, it took the wind out of our sails a good bit about how that activity would play in front of the jury.
 

What’s worse, the state officials who approved the drug for use in the Medicaid formulary had no real interest in helping us. For them to admit that there was something wrong with Risperdal would be akin to them saying they made a mistake in approving the drug. That was something they were unprepared to do.
 

With the help of Cynthia O’Keeffe, the lead state lawyer on the case and someone who has dedicated her career to exposing the wrongdoing of pharmaceutical companies, we formulated a novel, “against the grain” theory that fit both the facts and the Medicaid fraud statute. Instead of arguing that there was something wrong with Risperdal, we argued that it was as good, but no better than, older, cheaper antipsychotic drugs like Haldol, which sold for pennies per dose. Instead of making the more typical fraud argument that company X deliberately cheated the State out of money with a worthless product, we argued that, in effect, the State had paid for a Cadillac and gotten a Yugo. It was still a car, yes, but not nearly the car that the defendant had promised it to be. Our measure of damages would be the difference between what the state paid for Risperdal and what it would have paid for older, less expensive substitutes.
 

 We pursued the case over many years on this basis, without any clear statutory guidance supporting our theory. We survived multiple attacks on summary judgment and the state law equivalent of Daubert. Eventually, we made it to trial in state court in Austin and in my opening statement I said this: 
 

May it please the Court, good morning. I'm Tom Melsheimer. During my time with you today, I want to review what I expect the evidence will show in this trial. The gist of it is this: Janssen, a subsidiary of Johnson & Johnson, engaged in a wide-ranging fraudulent scheme to market and sell Risperdal, a drug that was no better and in some ways worse than older less expensive antipsychotic medications.

 

Over the course of 17 years, Janssen sold $34 billion worth of Risperdal at a profit margin of sometimes nearly 97 percent. At times, the company sold $350,000 worth of Risperdal every hour. You'll see this in their documents.

 

How did they accomplish this? Four ways.

 

First, they made false statements about Risperdal being better than the older less expensive medications, including helping fund and manipulate treatment guidelines, treatment guidelines that made Risperdal appear to be better than the older drugs. And included in this scheme was a scheme to pay Texas officials to promote Risperdal for Janssen's own benefit at the expense of their duties to the state of Texas.

 

Number two, Janssen illegally promoted Risperdal for use in children even though the FDA had told them that they could not do that. 

 

Three, Janssen made false claims that Risperdal was safer than the older less expensive medications, including minimizing serious side effects like hormonal side effects and diabetes.

 

And finally, number four, Janssen made false claims that Risperdal was more cost effective than the older less expensive medications.

 

After about a week of trial, the defendant settled the case for $158 million. That was far less than we were seeking but, in settling, the State and I did something else against the grain. We settled knowing that we had the defendant on the ropes. Our evidence was coming in cleanly and, though the defendant had yet to mount a defense, the story of our case was very compelling in a time where there was even greater than usual juror mistrust of large corporations. Some on our team thought we should hold out for more or continue the trial. But the settlement was going to be far more than the company had ever paid in a Risperdal case and twice the largest settlement the State had ever received in a Medicaid fraud case.
 

Sometimes, you just have a gut feel about a settlement. Our judge had something to do with it and he was, as only a good trial judge can be, “encouraging” the parties to resolve the case. But our settlement looks even better in hindsight. In spite of some much larger verdicts in Risperdal cases, including one exceeding a billion dollars, none of those survived appellate scrutiny. And, when the dust settled, our case remained the largest Risperdal settlement other than the subsequent $2 billion settlement negotiated by the Justice Department in a nationwide case that also included other drugs.
 

So what do my against-the-grain experiences teach me? First, they all tell me that conventional wisdom is exceedingly useful but that it must be a measuring stick by which you measure your own decisions based on your own judgment, not a directive in and of itself. In other words, what is conventional is often so because it is the right approach in most circumstances and only a foolish or arrogant lawyer would think otherwise. But the words “most cases” do not, by definition, fit every circumstance, and being willing to take a risk is something that every good trial lawyer must be willing to do.
 

Second, all these cases have taught me the importance of collaborative thinking in the successful trial team. Yes, I know I said at the very beginning that these “outside the box” cases were characterized by at least one person telling me I should not or could not do what I eventually decided to do. And certainly there were naysayers along the way in each of the cases I described above. But it is also the case that the debate and discussion that surrounded each of the decisions helped refine them and gave me confidence to step out on the ledge of the unorthodox or the unusual. For example, there is a greater need to justify to your colleagues or your client doing something that is not typical. That process of justification is one of the best side effects of thinking outside the box because it ends up leading to a far more examined approach of why a particular decision makes sense.
 

 In this regard, I feel compelled to decry what has become an all-too-common substitute for collaborative discussion and decision making—email. Email is a great way to schedule a meeting or to answer a specific factual inquiry. But it is not the right way to formulate a trial strategy. The legendary trial lawyer Mike Tigar has been outspoken about the limitations of email for trial work. There is simply no substitute for the old-fashioned, in-person meeting around a table. Email can give the impression that issues are being debated and discussed but that is only happening in the most superficial of ways. Especially when the decisions are unorthodox ones, and ones that will take much discussion, there is no better way to do that than by an in-person meeting where people discuss pros and cons in real time. Email is as close to real collaborative thinking as the television show Law and Order is to a real trial. 
 

It is said that “luck is the residue of design.” There is always something of an element of luck in a successful litigation result—a different judge or a different jury and the whole case might turn out differently. But it’s also true that a thoroughly examined strategy pays dividends that can’t always be appreciated in advance. When the trial lawyer decides to do something unconventional, it’s likely that more deliberation has accompanied such a decision. In that sense, a successfully unconventional approach owes more to that extra effort than luck.
 
  


Afterword
 

(by Tom Melsheimer)

 A “memory play” is a term used to describe a drama where the story is told as a remembrance from a particular point of view and is thus not anchored in strict historical fact. Tennessee Williams is credited with inventing the term. The great Irish playwright Brian Friel used this form of dramatic presentation in his masterpiece Dancing at Lughnasa. My wife Miki directed a terrific production of this play in Dallas and I came to know it well after repeated viewings. It is a story set in 1936 about a household of four sisters told from the vantage point of the seven-year-old son of one of the sisters. In a stirring monologue that ends the play, the grown boy, Michael, describes the following memory: 
 

And so, when I cast my mind back to that summer of 1936, different kinds of memories offer themselves to me. But there is one memory of [that time] that visits me most often; and what fascinates me about that memory is that it owes nothing to fact. In that memory atmosphere is more real than incident and everything is simultaneously both actual and illusory.

 

 I’ve come to believe that all trial lawyers write memory plays about their trials. That is, the recollections are not always rooted in what actually happened but also in what seemed to happen, as influenced by memory. In other words, the recollections are, in Friel’s words, “actual and illusory.” I say this because, as I have listened to trial lawyers tell stories of their successes and failures over the years, it’s often the case that key details change slightly, significantly, or disappear from the retelling entirely. Certainly I have seen this in my own recollections—I remember what happened but I do so influenced by the ambient circumstances as I recall them and those circumstances influence what we emphasize or what we leave out entirely. 
 

Here’s an example. I represented a long-time civil rights leader and Dallas city councilman in a public corruption trial in Amarillo, Texas. The case had been moved from relatively diverse Dallas to substantially less diverse Amarillo in a controversial change of venue decision by the district court. The case was challenging, to put it mildly, given that the key evidence of the alleged bribes was, no kidding, cash money in white envelopes left for the councilman on a regular basis. I tried the case in the dead of winter, a bleak time in Amarillo to be sure. Even the courtroom seemed stark and chilly. And it was, literally and figuratively, as the jury took just a few hours to convict my client of all charges. I exited the courtroom to a throng of reporters with their cameras who asked my reaction to the verdict. Amidst a howling wind, I simply said, “We were never in the hunt.”
 

Was it really that cold, in or out of the courtroom? Was the wind howling? I don’t know for sure. Yet all that was part of the essence of my memory and fits within the narrative of the result. It’s an easier story for me to tell when I add that, ultimately, the conviction was reversed on the basis of the venue change and the charges were ultimately dropped.
 

There’s nothing wrong with a retold story being “actual and illusory.” In fact, we think it’s almost a requirement for the kind of trial strategies we have described in this book. A lawyer who is unable to overcome a “bad fact” is likely a lawyer too wrapped up in a particular version of the narrative. Changing the narrative to refocus on more favorable facts is not doing violence to the truth. It is making the truth of the story better resonate with the intended audience.
 

Ultimately, that is what any trial lawyer is tasked with doing. I hope that what we’ve described in this book will aid lawyers in telling persuasive stories—in argument, in testimony, and in exhibits—and thus create their own memories of trial successes that can be told, and told again.
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Appendix on Preparing Witnesses for Deposition
 

(Adapted from a deposition memorandum guide developed by Steve Susman and his partners at Susman Godfrey LLP.  We produce it here with permission.)
 

 
 

 Even though this book is about trial advocacy, we devote this appendix to preparing witnesses for deposition (as opposed to taking a deposition).


 

 Deposition testimony, often played back to the jury in video form, can make or break a case at trial, and an unprepared witness is rarely an effective one. The substance of the discussion below is meant to be shared with a client witness in preparation for giving a deposition, though nearly all of the advice applies to any witness giving a deposition. In fact, you may copy and provide this chapter to your witnesses, and we encourage you to do so.
 

The Three Rules

You should explain the three rules for testifying in a deposition:
 

1. Listen to the question.
 

2. Answer the question.
 

 3. Tell the truth.

 

Although these rules are simple, following the first two rules can be harder for the witness than you think. If the witness follows these three rules, she will likely be an effective witness. 
 

Although it seems basic, witnesses should be told what a deposition is. We recommend telling them as follows:
 

Literally, a deposition consists of questions and answers under oath. Your opponent’s lawyer will ask you questions, and you have to answer them under penalty of perjury. The deposition can last until all of the lawyers have asked all of the questions they want to ask, except that some jurisdictions place limits on the maximum time a deposition may last.
 

A court reporter will be sitting next to you. The court reporter takes down every word that anyone in the room says while the deposition is “on the record.” After the deposition, the court reporter prepares a transcript that looks like a bound book. All sides get a copy. Here is what a page from a transcript looks like:
 


Q. Why did you fire my client? 



A. I fired him because of insubordination. 



Q. When did this insubordination happen, according to you? 



A. It was right before I fired him. 



Q. Isn’t it true, sir, that on the day before you fired my client, he reported to the board of directors that you had ordered him to make false accounting entries? 



[By witness’s lawyer] Objection. Form. 



A. No. That is not true. 


If your deposition will be recorded by video, there will be a videographer with a camera in the room. You will wear a microphone clipped to your shirt, blouse, or lapel. The videotape will show you from the chest up. It does not show the lawyer asking the questions—just you. The camera always records from the same angle and does not move. There will be a written transcript as well as the video recording, and either can be used in court.
 

Your lawyer will be sitting next to you. Your lawyer can make objections to questions, but even if your lawyer objects, you still have to answer the question unless your lawyer specifically instructs you not to. You will know when that happens because the lawyer will say something like, “I object because the question calls for attorney/client privileged information, and I instruct you not to answer.” When you hear that, don’t answer.
 

The reason your lawyer objects is because he thinks there is something wrong with the way the question was phrased. Maybe it assumes facts not in evidence (e.g., “When did you stop beating your wife?”). Maybe it is two questions in one (e.g., “Did you go into the building and up the stairs?”). By objecting, your lawyer can later ask the court not to let the other side use the question and answer. Your lawyer has to make his objection when the question is asked so that the other side’s lawyer can correct the question, if he chooses.
 

If your lawyer does not instruct you not to answer, you must answer the question. Never refuse to answer a question unless your lawyer instructs you not to answer it. 
 

At the end of the deposition, your lawyer is allowed to ask you questions. Usually, he will only do this in order to try to clear up a confusing or mistaken answer. He may not ask anything at all. Remember, the time for you to tell your story is at trial.
 

Explaining the Purpose of a Deposition

In explaining the deposition process, we also recommend informing the witness what the other side is trying to accomplish. Here is a good way of doing that.
 

1. Educate themselves.

Lawyers want to learn the facts you know, and they want to find out what you may say at trial. They also want to find out what kind of witness you will be at trial. Are you sincere? Honest? Likable? Bright? Quick on your feet? Arrogant? Easily angered?
 

 To accomplish this goal, lawyers often try to get you talking by asking “open-ended” questions that begin with phrases like: “How did it happen?” “What did you do next?” “Why did you fire my client?” An advantage for you with these types of questions is that they allow you to answer in your own words. You have control over how you answer. These open-ended questions don’t “put words in your mouth.” 
 

2. Get you to give favorable testimony for their case.

A deposition is evidence the lawyer can use in court in front of a jury or show to a judge by attaching it to a written motion filed in court. If the lawyer can get you to say something helpful to his case, he can use it against you over and over again. In addition, the opposing lawyer can decide to use only the parts he wants to use. This means that he can pick out “sound bites” favoring his case, such as a single question and answer, or a juicy segment of video. We may be able to introduce other testimony to put things in context, but a good sound bite can hurt no matter what you do to fix it.
 

To accomplish this goal, lawyers like to use “leading” questions—the kind that put words in your mouth. For example, “Isn’t it true that you threatened to sue my client?” “Didn’t you threaten him?” These types of questions make a statement and ask you to agree or disagree with it. They try to force you to respond to the lawyer’s choice of words. If he had just asked, “What did you say?” you could answer in your own words, and you could say something like, “I indicated that I might have no other choice but to file a lawsuit.”
 

3. Pin down your story so you can’t change it later.

Lawyers don’t like surprises at trial. They want to make sure you can’t change your story or come up with a new theory later. By nailing down your testimony, they hope to fix their targets. If you testify in no uncertain terms the light was “red,” it will be awfully hard to explain a later attempt to claim it was “green.”
 

Lawyers try to pin down your testimony by using leading questions, phrasing things in a way that will make it hard for you to wiggle out later. They also follow up on your answers with questions like, “Is that all?” “Anything else?” For example:
 


Q. Tell me all of the lies you claim my client told you. 



A. Well, he said he had lots of experience, and he said he had run an auto parts company before. But I found out he hadn’t. 



Q. Are those all the lies you claim he told you? 



A. Yes. 


The answer “Yes” locks the witness in, and if the witness has forgotten something, it may not even be accurate. It would be better for the witness to say, “That’s all I can remember right now.”
 

4. Make you look bad on video.

If your deposition is being recorded on video, the other side’s lawyer may try to get some moments on videotape in which you appear dishonest, arrogant, angry, evasive, or otherwise unfavorable. Your appearance makes a powerful impression on juries—usually far more powerful than the words you use. It’s important that you remain composed and confident. If you feel otherwise, you should ask to take a break.
 

Helping the Witness Understand the Rules of Testifying

How can you help your witness minimize the ability of the other side to accomplish their goals? By emphasizing, in the following simple terms, how they follow the rules for testifying.
 

Rule Number One: Listen to the Question

This means to listen carefully to every word of the question and make sure you understand every word of the question. 
 

If you don’t understand a question, you cannot answer it truthfully. You have sworn to tell the truth, and you have a right to understand the question. If you don’t understand it or didn’t hear it, politely ask the lawyer to ask the question again or to clarify or explain it:
 

—“I’m sorry. I don’t understand your question. Could you please rephrase it?”
 

—“Would you please repeat that question?”
 

You must concentrate on every question. It doesn’t matter that you have answered a question or a variation of it before. It doesn’t matter that you fully explained yourself five minutes ago. Each question and answer stands on its own. In trial, opposing counsel can show the jury the transcript of one question and answer. They do not have to show all the great answers you gave moments before. 
 

One thing you can control in a deposition is the pace of the deposition. When you get tired or you need to use the restroom, ask for a break. All you need to say is, “Could we take a break, please?” Normal breaks are about once every hour, and they last about ten minutes.
 

At the end of the day, take more breaks, because you will be tired. In fact, you should take more breaks than you think you need because you will be more tired than you think you are. Do not try to impress everyone with your endurance. It’s not about endurance, and no one will be impressed. You don’t get points for answering questions for long periods of time. There are no “points” in a deposition. A deposition is a marathon. Take the time you need.
 

Part of listening to the question includes listening to any objections your lawyer makes. Your lawyer cannot try to coach you with objections, but when you hear your lawyer object, it means that he thinks there is something wrong with the question. Remember that you have to answer the question unless your lawyer instructs you not to answer it, but your lawyer’s objection should at least make you think carefully about what the question is really asking.
 

Rule Number Two: Answer the Question.

This means answer the question that is asked, and answer it responsively and accurately. Do not answer a question the opposing attorney did not ask, and do not offer more information than necessary to answer the question.

 

This is much harder than it seems, and it takes practice. In life, we are almost never put in situations where we are forced to answer questions responsively. Instead, we are used to communicating information to each other. Most of the time, if I ask you a question, you know that I am looking for information, and you may give me the information you think I want even though it doesn’t actually answer the question asked. For example: 
 


Q. Have you seen my keys this morning? 



A. Well, last week you left them on the kitchen counter. 


 In this example, the literal answer to the question is “No,” but the person responding has jumped right over the question asked and has tried to provide the information that he thinks the questioner wants. That is what we are used to doing in conversations. You must be aware of that tendency and resist it.
A deposition is not a conversation, and the opposing lawyer is not your friend.

 

Answer only the question asked. Your obligation is to answer the question. It is not your obligation to help the other side’s lawyer. Remember that his goals include educating himself and pinning down your testimony. The more unnecessary information you give him, the more you educate him for free, and the more you commit yourself to. As a practical matter, the more you say, the more follow-up questions the lawyer will have, and the longer the deposition will continue.
 

Here is an example:
 


Q. Isn’t it true that you fired my client? 



A. Sure, but the president of the company told me when I was in his office to “send that old man packing” and to do it right away, so I was just following orders. 


This answer gives away a lot of unnecessary information. Now the lawyer knows that the president of the company was directly involved and that the president made a statement that could support an age discrimination claim. The lawyer has now educated himself (goal #1), gotten favorable testimony (goal #2), and pinned down the witness’s testimony about why the firing occurred (goal #3). A better answer would have been, “Yes.” That answer is responsive and accurate. That’s your responsibility. You should not do the lawyer’s job for him.
 

Most questions in a deposition can be answered in the following ways:
 

1. Yes.
 

2. No.
 

3. I don’t know.
 

4. I don’t recall.
 

When these answers are appropriate, you don’t have to say anything more, so you shouldn’t say anything more. These answers are short and responsive, and they prevent the other side from educating themselves (their goal #1).
 

Take the time you need to think about your answer.
 

 Be accurate. Do not guess or speculate. There is a big difference between knowing that something happened and assuming that it must have happened. Knowing that something happened means that you know from your own firsthand knowledge that it did, in fact, happen. You saw it, heard it, felt it, touched it, etc. Knowing that something happened is different from someone telling you that it happened. Maybe the person was wrong. Maybe you misunderstood. Knowing that something happened is also different from assuming that something happened because you know some facts that lead you to believe that it probably happened or must have happened, or whatever. 
 

If you do not know the answer, that’s the answer. In order to be accurate and tell the truth, if you don’t know the answer, you must say that you don’t know the answer. If you speculate, you may be wrong, and that may be exactly what the lawyer wants. 
 

Don’t be afraid to say, “I don’t know” or “I don’t recall.” If that’s the truth, it’s the truth. Ignore the lawyer who tries to make you feel guilty for saying that. He is an actor trying to accomplish his goals for his client.
 

You don’t have to have an opinion. If you are asked what you think about something, or if you have an opinion on something, you do not have to have an opinion. You might have one, or you might not, but you don’t have to come up with an opinion on the spot. It is usually better simply to say that you don’t have an opinion at this time, or you would have to think about it more carefully.
 

Whenever possible,
answer the question with one word:
“No.”

 

People always want to know the trick for how to do things. This is it. It can work like magic. But you have to follow the instruction exactly. If you start explaining, or if you say anything else, it doesn’t work.
 

Why does this work? Because “no” stops the opposing lawyer in his tracks.
 

The hardest thing about testifying in a deposition is that you sometimes have to use the opposing lawyer’s words—the ones that he wants to put in your mouth. He will make a loaded statement and ask you to agree with it. If you don’t agree with him (by saying “No”), he’ll try another loaded statement. If you keep disagreeing, eventually, he will either move on to another topic or have to ask an open-ended question. When he does, you can explain your answer in your own words. That is the beauty of just saying no. It can force the opposing lawyer to let you use your own words. Here is an example:
 


Q. You fired my client because you thought he was too old to do good work, right? 



A. No, sir. 



Q. So you believed that, because of his age, his health would deteriorate at some time in the future, and that’s why you fired him, isn’t that true? 



A. No, sir. 



Q. Are you saying you weren’t concerned about his health? 



A. No, sir. 


Q. Then, why did you fire him? [Here’s the open-ended question.] 




A. We felt that we had no choice but to fire him because his health had already deteriorated to the point where he was no longer able to function in our office. Unfortunately, he simply wasn’t able to do the work that his position required. And from the information we had about his medical condition, we believed that there was no chance that his condition would improve. 



Q. So you did fire him because of his age, then, didn’t you? 



A. No, sir. 



Q. Isn’t it true that the only reason you fired him is because you thought that he was too old, so his health would not improve? 



A. No, sir. 


Q. Then please explain to me, sir, how it is that his age wasn’t the reason why you fired him. [Again, an open-ended question.] 




A. We fired him because he could not do his work anymore. 


This works because lawyers tend to load up their questions with characterizations that are favorable to them and their case. You don’t have to agree with them. If there is anything in the question that you don’t agree with, then “no” is a good answer. If any part of the attorney’s question is incorrect, the answer is “No.”
 

Let me give you an example of this:
 


Q. Did you have eggs, toast, and coffee for breakfast this morning? 


Many witnesses may want to respond to this question by agreeing with the parts of the question that are accurate:
 


A. Well, I had toast and coffee. 


This is a natural reaction and one that would be fine in a conversation. But a deposition is not a conversation. Since the attorney included “eggs” in his question, the entire question is wrong and the answer is “No.” Remember that you have an unlimited supply of “No’s.”
 

There is an exception to the rule about answering only the question and not volunteering anything. 
 

When your gut tells you that your answer will sound wrong or misleading unless you explain your answer, then answer the question first, and then explain.

 

For example:
 


Q. Isn’t it true that you told my client when you fired him that his age was an issue? 



A. Yes, but let me explain, please. I said that his age was an issue as far as his ability to recover from the medical condition that made him unable to work. We had to let him go because he couldn’t work. If he had been healthy and able to work and the same age, we would have kept him. So age only came into play at all because it meant that he was not going to be able to recover and do his job again. 


A witness should not do this very often.
 

Documents you have never seen. If you are shown documents that you have never seen, and you are asked about those documents, follow the rules you have learned, keeping in mind the following:
 

—Take all the time you need to read it.
 

—Unless it is unmistakably obvious, do not speculate about what another person means when they write something. You would be guessing. You can say, if it is accurate, “Other than what is written here, I don’t know what else the person means.” This is just a variation of “I don’t know.”
 

Correct your mistakes promptly. If you realize you misspoke or said something inaccurate, correct the mistake as soon as possible. Just say, “I am sorry, a minute ago, when I said the car was blue, I should have said that it was red.” If you have concerns or questions about it, you can also talk to your lawyer about the issue on a break, and the lawyer can help you handle it. The reason for correcting your mistakes promptly is to negate future accusations of sandbagging the other side. If you don’t correct mistakes during the deposition, the other side may be able to bring you back for more deposition time later.
 

A Few Other Do’s and Don’ts


1. Don’t use profanity. 



2. Don’t raise your voice. 



3. Don’t make jokes or be sarcastic. 



4. Don’t refuse to answer a question unless your lawyer instructs you not to answer it. 



5. Don't think of the opposing lawyer as anything but your enemy, but see number 6 below. 



6. Do be polite and courteous. 



7. Do get a good night’s sleep before the deposition. 



8. Do take breaks when you need them. 



9. Do correct your mistakes promptly. In a multi-day deposition, if you realize something incorrect that you said on day one, fix it. 



10. Do dress professionally. Men should wear a conservative coat and tie. Women should wear something analogous and should avoid clothes or makeup that might appear flashy. 



11. If the deposition is videotaped, wear a blue shirt or blouse. White often makes you look washed out on videotape. 
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Appendix on Legal Writing Tips
 

Some Useful Tips on Writing to the Court

Persuasive legal writing is an overlooked tool in the trial lawyer’s toolbox. A strong brief can save a case from summary judgment or get a case dismissed. Knowing how to write well is not a state any lawyer reaches; rather, it is a process that is improved and refined by practice. Here, we offer concise writing advice from a highly accomplished legal writer and legendary law firm builder, the late Robert Hillman of the Fish & Richardson law firm. In deference to Mr. Hillman, we re-produce it here in its original form.
 

A. Narrative Focus and Clarity

 

1. Tell a story that engages the reader right away.
 

2. Have your whole story thought out before you start writing it—if you don’t know what the roadmap is, the reader surely won’t.
 

3. Start persuasively, not with “hereins.” Don’t start a brief that is already captioned “summary judgment opposition” with “Plaintiff ABC Corp. hereby moves pursuant to Rule 50(a) of the Rules…” (unless local rules require it).
 

4. Make the roadmap clear—never ask the reader to absorb information without letting him know right then why the information matters. Never present words or ideas that the reader will not immediately understand.
 

5. Use a hierarchical rather than inchworm approach, both for whole sections and (using topic sentences) within each paragraph. Explain the big picture, then the next level of detail, and so on. It’s like explaining a machine that has lots of parts. An inchworm starts with one part and moves along part by part. The hierarchical approach starts with what the machine does and how it does it, and explains the parts as they fit into the story.
 

6. Write your first draft as if it is the final draft.
 

7. Include only facts that matter to and advance the story. Remember that you know too much—most of it, particularly background stuff, doesn’t matter and will distract the reader from what does matter. Cut procedure to the bone.
 

8. Don’t interrupt the substance of your story with unnecessary words, phrases, letters, or numbers that don’t matter to the substance.
 

a. Don’t explain abbreviations that are clear on their face—say “IBM brought this suit…” rather than “Plaintiff International Business Machines (hereinafter ‘IBM’) brought this suit….”
 

b. Keep record cites as short as possible—“Tr 7” rather than “Trial Transcript, page 7”—“Jones Dec 5” rather than “Declaration of Thomas T. Jones, paragraph 5, attached as Exhibit A to the Declaration of Lewis Lawyer.” Use an explanatory footnote when you first introduce the shorthand if necessary.
 

c. Bottom line: treat each page as a painting or a piece of music, and keep out stuff that creates noise rather than beauty.
 

9. Write and organize headings so that the reader can rule for you simply from the headings.
 

B. Credibility

 

1. Don’t make accusations until you have proved them, and then, usually, the proof will speak for itself. So, instead of saying “defendant has completely mischaracterized the facts,” say “defendant says X, but the evidence (specify it) shows Y.” Once the evidence is presented it may be more effective not to add the “mischaracterized” conclusion. If your presentation is convincing, telling him will undermine your credibility, and you probably should not be making the point in the first place.
 

2. In presenting the law, quote enough actual language from the opinion so that the judge does not have to pull the opinion to see whether you are using it fairly. Weave the quotes in with your own prose where needed to make applicability clear. 
 

3. Don’t overstate anything. The judge’s primary goal is to figure out which side to believe.
 

4. Don’t throw mud. Avoid hackneyed accusatory words and phrases that the judges see all the time and discount most of the time. Separate your brief from the pack.
 

C. Style

 

1. Don’t be fancy; be clear.
 

2. Vary your sentence length. Use simple sentences here and there.
 

Don’t present the reader with a puzzle.
 

 a. Explain a block quote from a document or a legal opinion before presenting the quote, so that the reader knows what he is being asked to read. (And, per above, be sure he knows why he is being asked to read it.) 
 

b. Never present technological or complex information in a way that a completely uninformed reader of modest intelligence would not understand. No buzz words without explanation. No complicated concepts without simplification. Again, present only what is needed for the argument, not what you would love to explain because you know it so well. You are writing for a judge with hundreds or thousands of cases. You are an expert in your case. She isn’t.
 

4. Pay attention to the physical arrangement of words and ideas on the page.
 

a. Use a combination of short and medium-length paragraphs—the paragraph breaks help to maintain the reader’s attention. Long paragraphs look like endless droning.
 

b. Same with sentence length. Variation creates a rhythm— e.g., two medium sentences followed by a short punch line can be very effective, and is an example of what has been the “three-beat” condition of the human mind—presenting three statements in a paragraph and often starting the third one with a sentence beginning with “and.”
 

c. Never place a new heading at the bottom of a page.
 

d. Place a drawing on the same page as the text that explains it.
 

e. Avoid ending a section at the top line or two of a page—shorten the paragraph and end it at the bottom of the previous page.
 

f. Bottom line—treat each page as a painting, with both substance and appearance pleasing to the reader.
 

5. Short is always better than long. The longer the brief, the harder it is to keep the roadmap in front of the reader. Focus and force are degraded. Reader attention is lost. There are no exceptions to this rule. Cut out your weak arguments—if you can’t win the strong ones, the weak ones will surely be lost. Find ways to express your ideas in fewer words and fewer sentences—although occasionally a discussion needs to be extended to make it clear.
 
  


Praise for
 

On the Jury Trial

 

“This is a must-read for every trial lawyer striving to achieve excellence.”—Charla Aldous, Trial Lawyer, Aldous \ Walker
 

“Melsheimer and Smith have done it! On the Jury Trial is an exceptional resource for anyone preparing for trial.”—Tracy Walters McCormack, Director of Advocacy, University of Texas School of Law 
 

 “We sometimes hear the jury trial is vanishing. However, Mr. Melsheimer and Judge Smith affirm that the art of jury persuasion is alive and well and thriving within the covers of On the Jury Trial.”—Mark Werbner, Sayles Werbner 
 

“In one book, receive courtroom mentoring from a great trial lawyer and a great trial judge. This is the newest book on my short list for developing the best trial lawyers.”—Professor James Wren, Baylor Law School 
 

 “Melsheimer and Smith are legal superstars and On the Jury Trial is the best new trial and courtroom handbook.”—Alan Albright, Bracewell LLP 
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