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Introduction

Professor Sir Jeffrey Jowell KCMG QC *

When Tom Bingham retired as Senior Law Lord in 2008 he was accorded an outpouring of respect which few judges have ever received. There have been a number of outstanding judges of recent vintage, possibly some of the greatest we have ever had, but there is little doubt that a poll of knowledgeable lawyers would overwhelmingly vote Bingham the greatest of his generation.

This universal admiration is all the more surprising as Tom Bingham presided at a time when the relationship between the judiciary and Parliament was often more tense than it had ever been. The courts overturned the actions of the executive more frequently than they had done in the past. In response, politicians at the highest level were openly disrespectful of the legitimacy or competence of ‘unelected judges’ to challenge their designs.

The essays in this book demonstrate why Tom Bingham’s authority prevailed during those difficult times. In accessible style he draws the reader into the historical and social context of an issue. He meticulously presents arguments for and against the matter and, having come out on one side or another, is never hectoring or sanctimonious. Above all, he captures the spirit of liberty and the rule of law which are the foundations of the British legal culture and which rest, in his view, upon a set of simple and obvious values and practices. Yet he is never narrowly parochial, accepting as he passionately does the imperative to observe the rule of law in both a national and international context and drawing on examples of good and bad from countries as disparate as Pakistan and India to South Africa, France, Australia, Israel, New Zealand and the USA.

This book will not date easily, for two reasons. First, some of the chapters deal with not only with wonderfully readable accounts of key thinkers about our law and constitution, such as Dicey, Bentham and even Dr Johnson. They also look back at key moments in our constitutional history, such as Magna Carta, the development of habeas corpus and the abolition of slavery. There is also a fascinating chapter which meticulously traces the history of the Alabama claims. This chapter is rightly placed in the section in the book on the rule of law, as Bingham sees the arbitration of that dispute (about the partisan role of British- built ships during the American Civil War) as heralding the development of what he calls ‘international rule of law’. At Bingham’s memorial service in May 2011, Lord Mackay remarked that Tom Bingham had considered himself an historian manque, which is so evident from these lively sketches which enlighten many of the fundamental questions surrounding our current constitutional dilemmas.

Secondly, the book is shot through with an issue that will always persist, namely, the delicate and difficult relationship between the courts and other branches of government. At the time of writing this issue has once again raised itself in the media, with politicians questioning the power of courts to extend rights to personal privacy against press freedom, and criticising the so-called usurpation of their functions, especially when judges liberally interpret the European Convention on Human Rights.

These constitutional skirmishes are by no means new. In the 1980s Lord Denning’s court was taken to task for striking down a popular measure by the Greater London Council to reduce transport fares. In the 1990’s Home Secretary Michael Howard berated the judges for striking down his attempts to impose tougher prison sentences. President Mandela of South Africa famously declared himself ‘glad’ when his new Constitutional Court overturned one of his decisions, on the ground that this demonstrated that no-one in the new South Africa was above the law. Alas, this example is lost on most politicians who, perhaps naturally, refuse meekly to accept the reprimand of a court without countering with an assertion of their own superior legitimacy and competence to decide the matter in question. Some have dubbed judges innately conservative. Others see them as inappropriately ‘activist’. Bingham has little time for these labels, showing how decisions of the courts have disappointed as well as delighted claimants against the state. Decisions which favour unpopular minorities tend to be unpopular. So do decisions which disfavour popular causes (such as the lowering of transport fares).

In explaining the judicial role, Bingham does not adopt the conventional assertion that the legislature ‘makes’ law and the courts ‘apply’ the law. He is alive to the fact that judges are not a ‘neutral colourless medium through which the law is transmitted’. On the other hand, he is rightly not prepared to concede that judges make law. With Cardozo, he considers that a constitution, written or unwritten, does not consist only of ‘rules for the passing hour’, but also of ‘principles for an expanding future.’ It is the application of those enduring principles to new circumstances over time that is the essence of the judicial role not only in the area of public law, which covers most of the book, but also in respect of the development of the common law generally (dealt with in wonderful case-studies in chapters 16 to 20).

In some countries, courts which have held against the government in key cases have had their powers curtailed (as is about to happen in Hungary) or even suspended (a fate that has recently befallen the new Southern African Development Community’s Tribunal, which had the temerity to rule against the tyrant Mugabe of Zimbabwe). Surprisingly perhaps, in view of his passion for the rule of law, Bingham would allow Parliament the ultimate power even to abolish judicial review, believing as he does, with Dicey, that the sovereignty of Parliament is our prime constitutional principle. However, as he simply says, countries which defy the rule of law in such a manner are places where he would prefer not to live.

Yet it is worth remembering that during most of the 20th Century, even in the United Kingdom, it was not easy to mount successful legal challenges to official decisions. Judges were on the whole willing to trust public officials to act in the public interest, especially during times of war and when increasing powers were conferred on the new welfare state. The British people at that time, rightly or wrongly, tended to accept life’s afflictions uncomplainingly. But, as Bingham explains, when individuals became less deferential, and more willing to assert their interests against the state, the values underlying the fundamental constitutional principle of rule of law were there to be applied and courts began to assert judicial review as a means to hold those exercising public powers to legal account.

Bingham played an important role in constitutional reform outside of the courtroom as much as in it. His weight behind the incorporation of the European Convention on Human Rights into domestic law was significant. He sees Convention rights as quintessentially British, yet he reminds us that the Convention is an international treaty, decisively interpreted by the European Court of Human Rights in Strasbourg. For that reason, although the Human Rights Act strictly requires the interpretation of the Strasbourg court merely to be ‘taken into account’, our courts ought to accord those interpretations special weight because the Convention must remain the same for all parties. The national judge must, therefore, ensure that his judgement reflects a Council of Europe consensus.

The continuing debate on that question assumes both a parochial and unrealistic flavour if we do not recognize, as Bingham does, that neither a revision nor repeal of the Human Rights Act could free the UK from its international obligations under the Convention. It should also be noted that if the United Kingdom reneges on its international obligation to abide by the Convention as interpreted by the Strasbourg Court, then other countries in a growing Europe will be more likely to follow our example. The Convention, as applied through various Council of Europe bodies, including the Court and the Venice Commission (the Council’s Committee for Democracy Through Law) has played a large part in cementing democracy and the rule of law in a wider Europe. Disrespect by the oldest democracy of them all would be a significant encouragement to similar behaviour on the part of some European states who will employ any credible pretext to fall back into their authoritarian ways .

Bingham’s weight behind the move of our highest court from the House of Lords into the new Supreme Court was also highly influential, as was his view that judges should no longer be appointed through ‘secret soundings’ by the Lord Chancellor, but in more open fashion by an independent judicial appointments commission. Although some of these accounts were written before the subsequent reforms took place, they prove indispensable guides to the best thinking behind them. Although Bingham may have been correct that any new judicial appointments commission would not necessarily produce judges of a higher quality than those appointed by ‘a single, knowledgeable, wise and on occasion bold individual’, he was also surely right that the reform was necessary in order to get rid of a system that was ‘opaque, incestuous and unaccountable’ and therefore needed to be replaced by one which clearly proclaims that the legislature and the judiciary are separate and which minimizes both the possibility and the appearance of conflict of interest.

There are many important and original chapters in this book, such as the chapter on the pardoning of suspects and the remitting of sentences, as carried out in particular by American Presidents (such as in relation to the pardon of Richard Nixon). Chapters which engage with old issues, such as whether we need a codified constitution, adopt a fresh approach. Bingham’s chapter on that subject considers the arguments for and against in historical context and with the utmost respect for the Burkean view that gradual organic constitutional development is the best way. But he is troubled that, ‘constitutionally speaking, we now find ourselves in a trackless desert without map or compass’. He is therefore attracted to the notion of a sparely drawn constitution, dealing with a few governing principles regarded as fundamental and indispensable. Such a constitution would not ‘resolve all the ills that British flesh is heir to’, but would possess the virtue of ‘enabling any citizen to ascertain the cardinal rules regulating the government of the state of which he or she is a member.’ Such a codified constitution would also ‘inculcate a constitutional sense and awareness which we are now lacking’—a sense of ownership of the constitution. This is, he believes, particularly important in the increasingly polyglot, multi-cultural, religiously diverse, plural society that this country has become.

That and indeed all the chapters in this welcome book explain Tom Bingham’s immense authority. It rests not only upon a formidable analytical skill but also upon the fact that he understood and represented the finest sources and forces behind British constitutional values, methods and preferences. Yet he was also profoundly sensitive to the need to accommodate traditional British ways to a rapidly changing society—and to a wider world in which liberty and the rule of law can thrive.
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PART

I

The Constitution and the Rule of Law

Looking Backward


1

Magna Carta*

The Great Charter, solemnly executed by King John and the barons on 15 June 1215 at Runnymede, in the meadows outside Windsor, is not a customer-friendly document. There is no illumination or decoration such as beautify the Book of Kells or the Lindisfarne Gospels. The text, densely written in characters which would be small on a bill of lading or a charter-party, defies transliteration by all but the most expert; and even when deciphered the text, in Latin, will call for translation if it is to make sense to most of us. And the amount of sense it makes is limited. If we search the document for resonant statements of democratic principle, such as characterize the American Declaration of Independence or the French Declaration of the Rights of Man and the Citizen of 1789, we are largely disappointed. Many of the clauses are of local, particular, or feudal interest only, about as interesting as our rules for recycling rubbish are likely to be to our descendants 900 years from now. Yet this yellowing parchment, soon to celebrate its 900th birthday, can plausibly claim to be the most influential secular document in the history of the world. In the cities and towns which helped to give it birth, St Albans notable among them, the source of Magna Carta’s enduring influence deserves, in particular, to be explored.

We may perhaps begin with some negatives. Magna Carta was not influential because it was absorbed overnight, like a major injection of antibiotic, into the bloodstream of European or even English law. Within a very few months it was annulled by the Pope (otherwise no friend of King John) on the ground that he was not a willing party to the agreement but had entered into it under duress. It was not enacted as a statute, as indeed it could not be in the absence of anything resembling what we know of as Parliament. The text of the Charter was not entirely new. While some of its provisions are novel, the draftsmen also did what any draftsman does in a situation of this kind: look for forms of words used in earlier instruments which can be adapted to the task in hand. Here, they could draw on earlier charters granted by King John’s Angevin and Anglo-Saxon predecessors, often issued on the King’s accession to the throne as a sort of non-election manifesto, a promise of good behaviour to secure the acquiescence of the people. So we must envisage the draftsmen, particularly in London, ransacking the archives to find material which could be used in this new situation.

Still in negative mode, I pause to cull two myths of enduring potency: that the Charter enshrined the right to trial by criminal jury; and that it provided or safeguarded the remedy of habeas corpus. It did neither. It was only in 1215, the year of the Charter, that the Lateran Council condemned trial by ordeal, thus prompting the search for other modes of trial, a process which led over time, in England (but not in continental Europe), to trial by criminal jury. As for the cherished remedy of habeas corpus, its development—the work of the judges—lay in the future. If, however, the criminal jury and habeas corpus were not the direct product of the Charter, nor was the Charter in any way irrelevant to their history and development.

Central to the historical importance of the Charter have been two chapters, numbered 39 and 40 in the original 1215 version. Even in translation they have the power to make the blood race. They read:

    39. No freeman shall be seized or imprisoned or stripped of his rights or possessions, or outlawed or exiled, or deprived of his standing in any other way, nor will we proceed against him, or send others to do so, except by the lawful judgment of his equals or by the law of the land.

    40. To no one will we sell, to no one deny or delay right or justice.

Both these chapters promised a curb on the exercise of power by the executive, since ‘we’ can only have meant the King and the King was at the time the head of the executive, not only in the rather theoretical sense which endures to this day but also in a sense which was practically meaningful.

Chapters 39 and 40 are, plainly, directed at different targets. Thus chapter 39 was aimed at practices all too familiar in the world today, if not (mercifully) in this country: the midnight knock on the door; the sudden disappearance; the prolonged detention, perhaps in a place unknown; the deprivation of status or citizenship, and of possessions, land, or other rights; and all this on the arbitrary say-so of the executive, unaccountable and unchallengeable. Instead, adverse treatment must be by the lawful judgment of his equals or by the law of the land. But resort to legal process, however desirable, is a vain delusion if the process is in itself corrupt, or inordinately slow, or prohibitively expensive. What King John is promising is access to a legal system untainted by royal obstruction.

While the substance of these chapters is remarkable enough in itself, even more so—perhaps—is the whole context. We have most of us, probably, been brought up in the belief that King John was a Bad Thing who was unsuccessful in war, provoked a damaging contest with the Papacy and oppressed his subjects with ruthlessly exacting taxes. It is difficult to know how much truth there is in this traditional picture, since the King suffered the misfortune that his history was written by his enemies. But of one thing we may, I think, be sure: that King John was a highly energetic and effective monarch. He may have lacked the power, and even perhaps the desire, to please, of which King Richard III, according to Shakespeare, acknowledged the want. He may have been a poor communicator, closer in style to Gordon Brown than David Cameron. But it seems clear that he was a man of strong, perhaps even violent, personality; a man of action; a King conscious of the great power residing in the Crown and determined to exercise it; a man with no stomach for compromises. The significance of the Charter is the greater because it was granted by such a King, even if he was at the time, in the expression dear to the popular press of today, ‘beleaguered’, and not (for instance) by some pallid and insecure child during a regency.

It would be a travesty to regard the barons as a thirteenth-century precursor of Charter 88, seeking to implement a programme for the reform of our political institutions as they then were. Driven to rebellion by the King’s curtailment and denial of their feudal rights and privileges, this was their opportunity to attempt to secure that they would be respected in future. They were driven, not by an altruistic concern for the future of the country, but by an intention to protect their own particular interests. Establishment of a charter of human rights in the sense understood today was not among their objectives. Chapters 39 and 40 were important not as conferring rights on the subject but as imposing a restraint on the King.

Conditioned as we are today by our own knowledge of political and constitutional development over the last nine centuries, it calls for the exercise of real historical imagination to appreciate the enormity, the grandeur of what was done at Runnymede. King John entered the meadow as a ruler acknowledging no secular superior, whose word was law. He left the meadow as a ruler who had acknowledged, in the most solemn manner imaginable, that there were some things even he could not do, at any rate without breaking his promise. This, then, is the enduring legacy of Magna Carta: the lesson that no power is absolute; that all power, however elevated, is subject to constraint; that, as was to be said by Dr Thomas Fuller some centuries later, ‘Be you never so high, the law is above you’.

The immediate shelf-life of Magna Carta 1215 proved, as already noted, to be short, but it was reissued on a number of occasions in the years that followed and was eventually, in slightly different terms, enacted as a statute. None of this transformed this country into a modern democratic state. Of course not. But it has been said that ‘[g]etting its history wrong is part of being a nation’. So it was with Magna Carta, as influential for what it was widely believed to have said as for what it actually did. The remedy of habeas corpus, developed by the judges to protect individual liberty, is a good example. The Charter, as already noted, did not enshrine or establish a right for the unlawfully detained subject to apply for the issue of a writ of habeas corpus. But, however unhistorically, the judges appealed to the Charter when developing the remedy and it is very doubtful whether, without this all but sacrosanct instrument to rely on, they could have acted as boldly as they did.

A further example may be found in the Petition of Right 1628. King Charles I was in urgent need of funds, since he wanted to conduct military operations abroad and the House of Commons refused to vote the necessary supply. So the King sought to raise the money he needed by imposing an involuntary loan on a number of gentlemen up and down the country who could afford to pay. Most did so without demur. But there were Five Knights, who gave their name to the ensuing case, who were less docile. They refused to pay and were committed to prison. They applied for habeas corpus. After an initial legal skirmish in which he was rebuffed, one of the knights gave up the battle. So then there were four. It is ordinarily incumbent on the addressee of an application for habeas corpus to specify the reason why an applicant has been detained, and this was the knights’ objective. They hoped that non-payment of the loan would be given as the reason for their imprisonment: they could then challenge and invite the court to investigate the lawfulness of the forced loan itself. But the Crown frustrated this hope. The return simply stated that the initial commitment and continued detention were ‘per speciale mandatum domini regis’, by his Majesty’s special commandment. This was not a novel return in a case where commitment was by the King or the Council, and a bench of five judges headed by the Lord Chief Justice remanded the knights back to prison without further order. So their objective was, in the short term, defeated. The bland and uninformative return to the writ did, however, give rise to an obvious question, whether the exercise of royal power in this way was open to any, and if so what, legal constraint. The leaders of the Commons, invoking Magna Carta, claimed that the King was subject to the law. The outcome was the Petition of Right, accepted by a reluctant Lords and an even more reluctant King, and treated (anomalously) as a statute.

Clause V of the Petition, after invoking the right to due process in the 1354 statutory revision of Magna Carta, provided:

    Nevertheless against the tenor of the said statutes, and other the good laws and statutes of your realm to that end provided, divers of your subjects have of late been imprisoned without any cause shown; and when for their deliverance they were brought before your justices by your Majesty’s writ of habeas corpus there to undergo and receive as the Court should order, and their Keepers commanded to certify the causes of their detainer, no cause was certified, but that they were detained by your Majesty’s special command signified by the lords of your Privy Council, and yet were returned back to several prisons without being charged with any thing to which they might answer according to law.

Then in clause X came the conclusion:

    They do therefore humbly pray your most excellent Majesty that no man hereafter be compelled to make or yield any gift, loan, benevolence, tax or such like charge without common consent by act of parliament, and that none may be called to make answer or take such oath or to give attendance or be confined or otherwise molested or disquieted concerning the same or for refusal thereof. And that no freeman in any such manner as is before mentioned be imprisoned or detained. And that your Majesty would be pleased to remove the said soldiers and mariners, and that your people may not be so burdened in time to come. And that the aforesaid commissions for proceeding by martial law may be revoked and annulled. And that hereafter no commissions of like nature may issue forth to any person or persons whatsoever to be executed as aforesaid, lest by colour of them any of your Majesty’s subjects be destroyed or put to death contrary to the laws and franchises of the land.

This was Magna Carta writ large, and with the authority of Parliament behind it, as was made even clearer by the Long Parliament in 1641. The message was the same: ‘Be ye never so high, the law is above you’. There can be no such thing as absolute, unchallengeable power.

In contesting the absolutist pretensions of the Stuart kings, the parliamentary leaders found in Magna Carta an invaluable benchmark or gold standard, to which they could and did constantly appeal. By this time the Charter already enjoyed the venerability conferred by several centuries of constitutional tradition. It enabled the parliamentary leaders to present themselves as advocates of old traditions and values rather than inventors of new. And the Charter did provide incontrovertible evidence of acceptance by the Crown that its powers were not unbounded. The Glorious Revolution of 1688–1689 provided further (and since there was no question of duress) perhaps even more eloquent evidence. The precipitate flight from the country of King James II left the throne vacant. Ordinarily the death of one monarch is followed instantly and automatically by the succession of his or her heir. Queen Mary II, as daughter of King James II, was of course qualified to succeed, but the accession of herself and her husband, Prince William of Orange, was not instant and was not automatic. It was, instead, the product of a negotiation in which the Crown was offered, but offered subject to acceptance by William and Mary of certain conditions. These conditions, known to history as the Bill of Rights 1689, were finally accepted in the Banqueting House in Whitehall on Wednesday 13 February 1689. To twenty-first-century ears, a bill or charter of rights suggests an instrument designed to confer rights on individuals. Such is the function of the European Convention on Human Rights, the International Covenant on Civil and Political Rights, and other similar documents around the world. The 1689 Bill of Rights had a different object: it was to define the limits to which royal power was, if the newcomers accepted the throne, to be subject. So the monarch was not to rely on divine authority to override the law. The independence and authority of Parliament were proclaimed. The integrity of its proceedings was protected. There could be no standing army in peacetime without parliamentary sanction. The power to suspend laws without parliamentary consent was condemned as illegal. So was the power of dispensing with laws or the execution of laws ‘as it hath been assumed and exercised of late’. Personal liberty and security were protected by prohibiting the requirement of excessive bail and the infliction of ‘cruel and unusual punishments’. Jury trial was protected. When, and only when, William and Mary had signed up to these limitations on their authority were they allowed to accede. The contrast with the position of King Louis XIV across the Channel could scarcely have been more stark.

If the appeal to Magna Carta proved a potent rallying cry for those who were concerned to limit the powers of the Crown in the domestic arena, the same was true on the international plane. As the eighteenth century wore on, British colonists settled on the eastern seaboard of North America became increasingly resentful of what they saw as the unjustified exactions and demands of the British Crown. They were not represented in the Westminster Parliament and could not, therefore, make their voices heard directly in that forum. But the colonists had carried with them one priceless asset: the law of England, which of course included Magna Carta. For them, as for the seventeenth-century puritans, the Charter provided a gold standard of proper government behaviour. But the colonists outstripped their English cousins in one respect: they invested the Charter with the status of a higher law, one which could not be broken. Here we find the root of the Americans’ most notable contribution to the constitutional development of the world: the establishment of a national constitution, expressed to be the supreme law of the land, which is superior to all other laws and which cannot be changed save by a cumbersome process requiring a high degree of democratic validation. This is the constitutional model which now prevails in almost all the world, apart from New Zealand and the United Kingdom, which have chosen to treat Parliament and not an entrenched constitution as the highest authority in the state. The executive acting under an entrenched constitution is not of course denuded of power: witness the extraordinary exercises of power by American presidents in recent years. But the principle is clear: President George W Bush and President Obama, like all other public officeholders, are subject to the law which defines what they may do and also what they may—or should—not.

The Americans have been generous in acknowledging their indirect debt to Magna Carta, by citing it in judicial judgments with increasing frequency as the years go by and, more tangibly, by erecting a monument at Runnymede to symbolize our shared legal heritage. Much more recently, and much less prominently, there has also been placed on the Runnymede turf a second monument, this time expressing a similar debt on behalf of the Republic of India. Thus the two largest free democracies in the world, both former colonies which have thrown off the imperial yoke to become independent, have returned to Runnymede to acknowledge the enduring applicability of the principle which found expression there so long ago.

The terms of chapters 39 and 40 of Magna Carta 1215 would, even if they stood alone, deserve to be celebrated as a milestone in our national history. But it seems perhaps unlikely that these provisions would have enjoyed the celebrity they have had they not been recognized as giving rise to an ideal more comprehensive in its scope and more universal in its applicability. The ideal is what we now understand as the Rule of Law. That expression was not used until Professor AV Dicey first coined it in 1885 in his Introduction to the Study of the Constitution, and embodies much, as I would suggest, that cannot possibly be spelled out of Magna Carta. But the Charter provides a building block which has been crucial in developing our modern notion of the Rule of Law.

As now understood, the core of the existing principle of the Rule of Law is that all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly administered in the courts. That is something of a mouthful, and may savour of legal mumbo-jumbo. But it is really a compendious way of gathering, within a single principle, rules which, spelled out, will strike most of us as obvious. I shall touch on eight such rules.

(1) The law should be accessible and so far as possible intelligible, clear, and predictable. The reason is not far to seek. We cannot perform our duties as citizens to obey the law—as we know we should—unless we know, or can with reasonable ease find out, what the law is. Equally, we cannot avail ourselves of rights and benefits which the law gives us unless we know, or can with reasonable ease find out, what they are. In a society such as ours, in which (literally) thousands of pages of primary and secondary legislation are churned out, year after year, this is not a negligible problem. It is, one may add, a problem compounded by the length and prolixity of many judicial judgments, particularly those delivered in the higher courts.

(2) Questions of legal right and liability should ordinarily be resolved by application of the law and not the exercise of discretion. As Magna Carta puts it, ‘according to the law of the land’: not according to personal prejudice or predilection of King John, or any later minister, official, administrator, or judge. This is not a plea for a society hamstrung by a mass of bureaucratic rules, but it does recognize that if a decision rests unchallengeably within the unguided discretion of an official decision-maker the outcome may be arbitrary, even whimsical, inconsistent, unpredictable, and unfair. That some measure of discretion should exist—in relation, for example, to the sentencing of criminals—is undoubted, but the factors which may be relied on to guide a discretion should always be clear.

(3) The laws of the land should apply equally to all, save to the extent that objective differences justify differentiation. Thus Magna Carta applied to ‘all free men’, which comprised the mass of the population, not just the barons and their relations. Sometimes, of course, the law can properly distinguish particular classes of people because they are, in a material respect, different: children, for example, or mental patients, or immigrants with no right of abode. Where this particular feature is in issue, differentiation of treatment may be justified. But the general rule is clear: we are all subject to the law; we are all entitled to its benefits; in the absence of compelling justification, we should all be treated equally, whether we be rich or poor, white or black, Christian or Muslim, town-dweller or countryman.

(4) Ministers and public officers at all levels must exercise the powers conferred on them in good faith, fairly, for the purpose for which the powers were conferred and not unreasonably. This rule recognizes, as did Magna Carta, that public power is held on trust, not as a privilege conferred on its possessor. So while we would readily accept that in a complex society such as ours power must necessarily be conferred on many ministers, officials, administrators, and judges, we do not give any of them, ever, a blank cheque to draw on as they choose. The power is given for a purpose, which must be honoured.

(5) The law must afford adequate protection of fundamental human rights. The legal protection of human rights was not, as I have suggested, the focus of Magna Carta. But the prohibition of unlawful seizure and detention, coupled with that on official obstruction of legal process, was an important beginning, and the Bill of Rights 1689, even if incidentally, offered important safeguards to the individual. It would, today, be hard to approve of a society which did not offer adequate protection of such human rights as were regarded, in that society, as fundamental and indispensable. It is an important ingredient of what we now understand by the Rule of Law.

(6) Means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide civil disputes which the parties themselves are unable to resolve. We do not wish to live in a society of litigious activists, and almost any consensual way of resolving a civil dispute is ordinarily preferable to an imposed solution. But our culture does not countenance aggressive self-help, private vengeance, or vigilante justice. So, in the last resort, we ought—all else having failed—to be able to go to court to assert or defend what we believe to be our rights. The problem is that access to the court may be prohibitively expensive or inordinately slow. This is not a new problem. Nor is it one we have solved. The promise made in chapter 40 of Magna Carta remains to be performed.

(7) Adjudication procedures provided by the state should be fair. In other words, we are all entitled to a fair trial, whether of a criminal charge or of an accusation which, although not criminal, can have adverse consequences if decided against us—denial of parole, for instance, or discharge from a mental hospital. The essential ingredients of a fair trial, whatever the form of the proceedings, are well understood. They include clear notice of what a person is said to have done wrong; time and facilities for that person to prepare his defence, with professional help if necessary; an opportunity to confront and challenge witnesses giving evidence against him and to give and call evidence on his own behalf; and a decision-maker who is independent of the parties and of any extraneous authority, approaching the issues with an open mind. The requirements of procedural justice change over time, sometimes quite markedly. But the right to a fair trial has been recognized as absolute, and the draftsmen of chapter 39 made no allowance for exceptions in times of emergency or civil strife, with which they were very familiar.

(8) The Rule of Law requires compliance by the state with its obligations in international as in national law. Here we step outside the confines of Magna Carta. It was directed to the exercise of power by the King within his realm, not with relations between one state and another.

But the Rule of Law cannot stop short at national boundaries because the problems which we face in our world today—climate change, pollution, financial regulation, crime, migration—do not stop short at national boundaries. The lesson, however, is the same. As kings are subject to the law and not above it at home, so states are subject to the law and not above it in their relations with other states. On acceptance of this lesson, it might be thought, depend the peace and prosperity of the world. It is not a lesson which Magna Carta taught, but it is an extension of the principle which Magna Carta so memorably gave to posterity around the world.


2

The Alabama Claims and the International Rule of Law1

A writer on the Alabama claims and the Geneva Tribunal of 1871–1872, like a director of Hamlet, has to accept one inescapable fact: that everyone knows, broadly at least, how the story ends. There can be no reliance on suspense to sustain interest in the narrative. So I shall begin at the end.

Great Britain was ordered to pay the United States the sum of $15,500,000 in gold. To modern ears this sounds a modest sum, the sort of figure awarded against a middle-ranking firm of accountants in a medium-sized action. But the late Roy Jenkins, interpreting these figures with the insight of a former Chancellor—of the Exchequer, not the University—put the figure in its 1870s perspective. It was the equivalent of £160 million today. In relation to national income at the time it was the equivalent of about £4 billion. In relation to the size of the then budget (to which it contributed approximately 5 per cent) it was the equivalent of a modern £150 billion, or five pence on the income tax. Yet the award represented a small fraction of a claim earlier advanced, which was of a sum roughly six times the size of total British annual expenditure at the time.2 Jenkins described the settlement as ‘the greatest nineteenth century triumph of rational internationalism over short-sighted jingoism’, heralding an era of close and successful Anglo-American cooperation and ending a century when war between Britain and the United States had been twice a reality and several times a possibility.3 The arbitration which led to this result has been described as one:

    which, whether measured by the gravity of the questions at issue or by the enlightened statesmanship which conducted them to a peaceful determination, was justly regarded as the greatest the world had ever seen.4

If, as I think, this is a judicious assessment, I hope that the subject, despite the vast literature it has generated, deserves another visit.5

An American author, writing in 1898, suggested that:

    [a]t no time since the year 1814 had the relations between the United States and Great Britain worn so menacing an aspect as that which they assumed after the close of the civil war in the United States.6

There had over the intervening half-century been differences, some of them serious, between the two countries, and more were to arise in the years immediately after the civil war:

    but they did not have their origin in a deep and pent-up feeling of national injury such as that which the conviction that the British government had failed to perform its neutral duties produced in the mass of the people of the United States.7

Not surprisingly, the American Civil War provoked mixed reactions in Britain. For some, notably Bright, Cobden, and WE Forster, the conflict involved one issue only—slavery—and that belief dictated support for the North. But for others, dislike of slavery and respect for Britain’s anti-slavery tradition were outweighed by a range of other sentiments. There was among some a vein of hostility, jealousy, apprehension, contempt, and sheer dislike directed towards the United States as a whole and the North in particular. Thus Sir John Ramsden, a Conservative member, was applauded in the House of Commons when he announced in May 1861 that the great Republican bubble had burst.8 But there were more acceptable grounds for favouring the Confederacy: that the struggle was not really about slavery, as Lincoln himself repeatedly said, but about preservation of the Union; that the Southern struggle was one for self-determination and independence; that as the Southern states had voluntarily chosen to join the Union they should be free voluntarily to secede; that Britain’s commercial interests would be better served by a free-trade Confederacy than by a protectionist North; that denial of Southern cotton would devastate British manufacture and impoverish its workforce; that the Union could not be re-established by force of arms against the wishes of the Southern states; and that continuance of the conflict would lead to loss of life on a horrifying scale. It was thinking of this kind which prompted Gladstone to make a singularly ill-judged speech at Newcastle in October 1862, proclaiming that Jefferson Davis had done more than build an army and a navy, he had built a nation.9 It was also thinking of this kind which prompted Palmerston as Prime Minister and Russell as Foreign Secretary, in the summer and autumn of 1862, to ponder whether Britain, jointly with France, should mediate the American conflict so as to promote the peaceful separation of the warring states. This proposal, entertained when Confederate armies were enjoying their first flush of success, was discarded as the tide of war began to turn in favour of the North. But at the time and later United States commentators had no difficulty pointing to numerous British statements, many of them official, expressing support for the Confederacy and antipathy to the North.10

This perception of strong British hostility formed the background to the most specific and deeply rooted of the Northern complaints: that Britain violated its duty as a neutral power to aid the Confederacy’s maritime war against Federal merchant shipping. The course of events following the fall of Fort Sumter on 13 April 1861 was rapid. Two days later, on 15 April, Abraham Lincoln called up 75,000 militiamen, an act seen as a declaration of war. On 17 April Jefferson Davis announced that letters of marque and reprisal would be issued by the new Confederate government to masters seeking to prey, as privateers, on Federal shipping. Two days after that, on 19 April, Lincoln issued a proclamation declaring a blockade of all ports in the seceding states. Shortly thereafter, on the morning of 13 May 1861, the British government made a proclamation recognizing the Confederates as belligerents and declaring British neutrality. This was regarded in the North as a deeply unfriendly and precipitate manifestation of sympathy with the South, first because it was felt that the South had neither earned nor deserved the status of belligerents, and secondly because the proclamation was made a matter of hours before the arrival of Lincoln’s new minister to London (Charles Francis Adams) and in breach, as it was asserted and believed, of an assurance given to his predecessor.11

The Northern blockade was a real threat to the Confederacy, which had no navy,12 no merchant marine, and no private shipbuilding capacity to speak of.13 The problem was not, to begin with, to export its cotton, since the 1860 crop had been largely exported and it was believed that denial of cotton would force Britain and France to recognize the Confederacy. But there was an urgent need to obtain military armaments and supplies, which required ships to break the (admittedly not very effective) Northern blockade, and there was a strategic need, if possible, to cripple Northern commerce. To this end Confederate agents were sent to Europe, particularly Britain and France, to buy or procure ships to prey on Northern merchant vessels. Notable among these agents were James Dunwoody Bulloch and Matthew Fontaine Maury. Bulloch was a former officer of the US Navy and an uncle of President Theodore Roosevelt.14 He was recommended to the Confederate Secretary of the Navyby Judah P Benjamin, remembered in legal circles as Benjamin on Sale. Maury was also a former US naval officer, and a distinguished scientist. They and other agents procured and tried to procure a considerable number of ships. In the arbitration, claims were made against Britain in relation to 13 ships (four of them prizes which were used as tenders by their captors), and mention was made of many more. For simplicity’s sake, I shall confine myself to four ships which featured largely in the arbitration, known to history as the CSS Florida, the CSS Alabama, the CSS Georgia, and the CSS Shenandoah. I shall also mention two vessels, not directly involved in the arbitration, which became known as ‘the Laird rams’.

The Florida began life in the yard of William C Miller & Sons of Liverpool as the Oreto, a name given by Bulloch to support his cover story that she was being built for the Italian government through an agent.15 Miller’s were naval contractors to the Royal Navy, and were able to use standard plans for a Royal Naval gunboat which Bulloch adapted to give greater speed and more room for bunkers, to enable the ship to stay at sea longer. The order was placed very shortly after Bulloch’s arrival and was financed through Fraser, Trenholm, Liverpool agents who acted as an outpost of the Confederate Treasury. Dudley, the US consul in Liverpool, employed spies to detect signs of Confederate shipbuilding activity in the port, where Confederate sympathy was rife, and a strong suspicion grew that the Oreto was destined for the Confederate service, a suspicion strengthened when enquiry of the Italian consul revealed that his government had no knowledge of the purchase. Following the legal advice he had received from an astute Liverpool solicitor, confirmed by counsel,16 Bulloch made sure that no arms or ammunition were delivered to the ship while she remained in Liverpool; another vessel, the Bahama, was loaded with these in Hartlepool with a view to delivery out of the jurisdiction. On 17 February 1862 the Oreto was launched and underwent trials. Two days later, on 19 February, Adams urged Russell, the Foreign Secretary, to detain the vessel, passing on information received from Dudley. Having consulted the Customs authorities in Liverpool, Russell reported back that there was no evidence to warrant detention. The vessel was cleared for Jamaica, and sailed out of the Mersey on 22 or 25 March with a crew of 52 sailors, almost all of them British. She sailed for Nassau, where the Bahama joined her. In Nassau the Oreto was inspected by a Royal Navy captain who judged her to be designed and equipped as a warship and unsuitable for mercantile service. She was seized on 17 June on the direction of the colonial government for breach of the neutrality proclamation, and the validity of the seizure was tried in the Nassau vice-admiralty court before John Campbell Lees between 28 June and 2 August 1862. The judge, in a detailed judgment, found no sufficient proof of breach, and the vessel was released.17 Her armament was delivered to her as she lay off Green Cay,18 a deserted island 60 miles from Nassau, and her name was changed to Florida. Over the next two years the Florida preyed on Northern shipping, mostly in the West Indies and the Gulf but with a lengthy stay in Brest for repairs. She captured about 38 US merchant vessels, three of which she used as tenders, and was eventually taken by a US warship in Brazil in October 1864.

Very shortly after placing the order for the Oreto/Florida, Bulloch, in his own name and again on the strength of funds obtained through Fraser, Trenholm, placed a further order, this time with Laird Brothers of Birkenhead.19 It was clear that the newbuilding, known in the yard as 290, was to be a warship: she had (like the Florida) a lifting screw for greater speed; she had a telescopic funnel, to aid disguise; she had large bunkers to enable her to stay at sea for extended periods; she had heavy scantlings, to support guns; she had a large space for crew and a small space for cargo, undesirable in a merchant vessel; she had a lead-lined magazine. No. 290 attracted the vigilant Dudley at an early stage and he reported his suspicions to Adams. The vessel, named Enrica to suggest a Spanish association, was launched on 15 May 1862.20 On 23 June 1862, for the first time, Adams urged Russell to detain her. Russell ordered an inspection of the vessel by the Customs authorities in Liverpool who accepted that she was a warship but found no evidence to justify detention. Dudley consulted RP Collier QC, soon to be Solicitor-General and then Attorney-General, who advised that there were grounds for detention.21 But recognizing the Customs’ insistence on cast-iron evidence, Dudley set out to obtain it, and did, in the form of affidavits making plain the provenance and destination of the vessel. On seeing this Collier confirmed his opinion. All this material was forwarded to Adams, who sent it on to Russell and made urgent pleas for action on 23 and 24 July. Russell sought the advice of the Queen’s Advocate who, although a permanent and not a political appointee, was then regarded as the senior of the three law officers, to whom, in matters of this kind, it was the practice to send instructions.22 Unfortunately, the holder of this office, Sir John Harding, was at this crucial juncture mentally deranged.23 This caused a delay before, on 28 July, the Attorney-General and the Solicitor-General, the latter of whom was Sir Roundell Palmer, advised that the vessel be détained.24 This advice was relayed to Russell, and an order for detention was sent to Liverpool on, it appears, 29 or 30 July. It has been suggested that Bulloch was tipped off by a Confederate sympathizer with access to official information within government. This may doubtless be true, but if so it has never been proved by whom.25 What is clear is that on 28 July the Enrico was moved from her berth into the river on the pretext that further sea trials were to be conducted the following day. On 29 July she sailed for the open sea carrying a number of wives and well-wishers, who in due course disembarked and were returned to Liverpool. After a short wait in Moelfra Bay in Anglesea, which she left very shortly before the arrival of a US warship dispatched from Southampton to intercept her, she sailed for the Azores. There she met two vessels: the Agrippina, which Bulloch had bought and loaded with guns, ammunition, uniforms, and coal at the Isle of Dogs; and the Bahama which brought the vessel’s captain, Raphael Semmes, officers, and crew. On 24 August 1862 the Enrica was commissioned as CSS Alabama, the name which she made famous. She then embarked on her voyage of destruction, during which she preyed on US merchantmen wherever she could find them: in the Atlantic, off Newfoundland and the New England coast, the West Indies, Brazil, South Africa, Singapore, Capetown, and back to Europe. During this period she burned or sank 64 US vessels, one of which she used as a tender. She engaged only one US warship, a converted paddle steamer which she sank in January 1863.26 But on returning to Europe, after nearly two years at sea, she was badly in need of repairs. Judging that the French authorities were more likely to be hospitable than the British, Semmes put in to Cherbourg instead of an English port. In Cherbourg she was blockaded by the USS Kearsage which had long hunted her. In an old-fashioned manner, Semmes challenged Captain Winslow of the Kearsage to battle and on 19 June 1864 sailed out of Cherbourg to meet him. The ensuing battle was witnessed by Manet, who went out to paint it, and by the owner of an English yacht who had offered his children a choice between watching the battle and going to church. The Alabama had more guns but the Kearsage had a heavier broadside and better powder. Had one particular shell from the Alabama exploded, it would have disabled the Kearsage, but it failed to do so and the greater firepower of the Kearsage told. The Alabama sank and her destructive career was ended. Semmes was rescued by the English yacht owner.

What became the CSS Georgia was procured by the other Confederate agent I have mentioned, Matthew Fontaine Maury, from builders at Dumbarton. She was a new iron steamship, not built as a warship, named the Japan.27 To avert suspicion, Maury did not visit the newbuilding himself, conducted negotiations through a Dutch naval friend, and raised the necessary finance from a source other than Fraser, Trenholm. She was launched in January 1863, registered in the name of a Liverpool merchant, and sailed from the Clyde on 1 April 1863 with a crew of sailors recruited in Liverpool in ignorance of the vessel’s true purpose. (Two of those responsible for recruiting the crew were prosecuted and convicted in 1864.) She received her armament from a transport, the Alar, off Brest. Not until a week after she sailed did Adams mention this vessel to Russell, who undertook to make enquiries, and a British warship was sent from Guernsey to try, unsuccessfully, to intercept her. Commissioned as the CSS Georgia, the vessel roamed the South Atlantic and destroyed or captured some six or seven US merchantmen. But she was an unsuitable predator, not being designed for that role, and required frequent visits to port to load coal. She lay in the port of Cherbourg from 28 October 1863 until 16 February 1864, and was sold in Liverpool on 1 June 1864 for £15,000. After leaving Liverpool she was captured by a US warship.

Encouraged by his success in avoiding seizure of the Florida and the Alabama, Bulloch embarked on an even more ambitious plan: the building of two ironclad warships, again at the Laird Yard in Birkenhead. Designed with sharp protruding prows to be used for ramming and holing other vessels, they became known as ‘the Laird rams’. There was again a cover story, that they were ordered by a French buyer for the Pasha of Egypt for use on the Nile, and they were given French names in the yard. But enquiries of the Pasha revealed the falsity of that story and there was no real doubt that they were destined for use by the Confederacy against the United States. Despite intense pressure by Adams, the British government insisted that there were no grounds to warrant seizure. On 5 September 1863, expressing profound regret at the conclusion at which Her Majesty’s Government had arrived, Adams memorably added in his note to Russell: ‘It would be superfluous in me to point out to your Lordship that this is war’. The message was meant and understood as a serious threat. Whether or not as a result of it, the British did seize the vessels. The lawfulness of the seizure was challenged, and Russell was very keen to avoid a trial in Liverpool, which he described as ‘a port specially addicted to Southern proclivities, foreign slave trade and domestic bribery’.28 The outcome of the trial was indeed regarded as so uncertain, and the destruction caused by the Florida and the Alabama was by this time so notorious, that in the end the British government bought the rams for £220,000 for the Royal Navy, where they sailed as HMS Wyvern and HMS Scorpion.29

The Sea King was a merchant vessel built on the Clyde for the China trade. On her maiden voyage beginning at the end of 1863 she carried troops to New Zealand. On her return in September 1864 she was bought by Bulloch in the name of an agent. He never visited the vessel and raised the purchase price from a new source. She sailed from London on 8 October 1864 with no more armament than was normal for merchant vessels employed in the China trade, and was supplied with her armament at Madeira, becoming the CSS Shenandoah on 19 October. Not until a month later, on 18 November, did Adams notify Russell of these matters. The vessel claimed several US victims in the Atlantic in the course of a 90-day cruise which took her via Africa to Melbourne, which she reached on 25 January 1865. There she underwent repairs and recruited seamen, before leaving on 18 February. She then sank a number of vessels in the North Pacific, including a New England whaler, and continued her depredations after the Southern surrender at Appomattox of which she was unaware. Most of her victims were taken after the end of the war, but in due course, having learned the war was over, she spiked her guns and returned to Liverpool, still flying the Confederate colours, on 5 November 1865.

During the American Civil War, the domestic law governing our duty as neutrals was contained in the Foreign Enlistment Act 1819. This was a measure introduced by Canning and Castlereagh to restrain support in this country for Spain’s South American colonies in their struggles for independence. Britain was not to be a base for hostile activities against Spain. Similar in effect to American Acts of 1794 and 1818, the Act restrained (section 2) British subjects from enlisting in the naval or military forces of a foreign state without leave. And, most relevantly to the Alabama claims, it provided in section 7:

    And be it further enacted, that if any person, within any part of the United Kingdom, or in any part of His Majesty’s Dominions beyond the seas, shall, without the leave and licence of His Majesty for that purpose first had and obtained as aforesaid, equip, furnish, fit out or arm, or attempt or endeavour to equip, furnish, fit out or arm, or procure to be equipped, furnished, fitted out or armed, or shall knowingly aid, assist or be concerned in the equipping, furnishing, fitting out or arming of any ship or vessel with intent or in order that such ship or vessel shall be employed in the service of any foreign . . . state . . . or with intent to cruise or commit hostilities against any . . . state . . . , or against the subjects or citizens of any . . . state . . . with whom His Majesty shall not then be at war, . . . every such person so offending shall be deemed guilty of a misdemeanour . . . and every such ship or vessel . . . shall be forfeited; and it shall be lawful for any officer of His Majesty’s Customs or Excise . . . to seize such ships and vessels . . . and every such ship and vessel . . . may be prosecuted and condemned in the like manner, and in such courts as ships or vessels may be prosecuted and condemned for any breach of the laws made for the protection of the revenues of Customs and Excise . . .

The legal lacuna in this tangled verbiage is obvious: the section did not, at any rate expressly, prohibit the construction in Britain of a ship capable of being adapted for the warlike purposes of a foreign power provided the ship was not equipped, furnished, fitted out, or armed within the jurisdiction. It was in reliance on this lacuna that care was taken to ensure that none of the ships built or procured in Britain were armed as warships until they had left the jurisdiction.

The first attempt to invoke section 7 against any of these ships was that against the Florida in Nassau. As already recorded, the seizure of the vessel was held to be unlawful and she was released.

It seems clear that the British authorities’ hesitancy in detaining the Florida and the Alabama before they left the Mersey stemmed from apprehensions as to the efficacy of section 7. Given the obvious purpose of section 7, and indeed of the 1819 Act as a whole, these apprehensions might appear exaggerated. But on the only occasion when the issue was put to the test in an English court they were shown to be justified. Like the Florida, the Alexandra was ordered by Confederate interests through Fraser, Trenholm from Messrs Miller & Sons of Liverpool. Although unarmed, her design showed that she was not intended for mercantile purposes. Chastened by knowledge of the after-history of the Florida and the Alabama, and perhaps conscious of the Confederacy’s waning power, the British authorities seized the Alexandra as she lay in dock on 6 April 1863. The lawfulness of the seizure was determined by Chief Baron Pollock and a jury at a three-day trial in June 1863. The Attorney-General, the Solicitor-General (Sir Roundell Palmer), and the new Queen’s Advocate led for the Crown,30 Sir Hugh Cairns for the defendants, who faced a 98-count indictment.31 The thrust of the defence argument was that the Act did not prohibit building ships.32 To violate the Act, a ship had to be equipped and ready-armed for the purpose of hostilities when she left the country, and this could not be shown.33 The Chief Baron’s direction34 gave the jury no effective choice:

    The question I shall put to you is, whether you think that vessel was merely in course of building to be delivered in pursuance of a contract, which, as I explain it to you, would be perfectly lawful, or whether there was any intention that, in the port of Liverpool, or any other English port, the vessel should be fitted out, equipped, furnished or armed for purposes of war? If a man may supply any quantity of munitions of war to a belligerent, why not ships? Why should ships alone be an exception?

A verdict was entered for the defendants. The Crown challenged the Chief Baron’s ruling in the Court of Exchequer,35 but unsuccessfully.36

The difficulty of implementing section 7, and the grave damage thereby caused to Anglo-American relations, prompted appointment of a Royal Commission in January 1867 to review the 1819 Act. The result was the Foreign Enlistment Act 1870, most of which remains in force. For present purposes it is enough to refer to section 8, which made it a criminal offence without licence to build or cause to be built any ship with intent or knowledge, or having reasonable cause to believe, that the same would be employed in the military or naval service of any foreign state at war with any friendly state or, with that intent or knowledge, to equip or despatch any ship. This was an overdue reform, welcomed in the United States as such, although also seen as an admission of past delinquency.

In October 1863 Adams, speaking of the Alabama claims, told Russell, on instructions, that there was no fair and equitable form of conventional arbitrament or reference to which the United States would not be willing to submit. Russell returned a haughty and negative answer.37 In 1864 Thomas Balch, an American lawyer living in Paris, proposed both publicly, and privately (to President Lincoln), that the Alabama claims be referred to an international court of arbitration; he attracted sympathy but prompted no action.38 In August 1865, after the end of the war, Russell reverted to the notion of a claims commission, but he imposed conditions unacceptable to Seward, the American Secretary of State, and the 1863 offer was withdrawn. Changes of personality39 and government40 in Britain in 1865–1866 led to a more conciliatory attitude towards settlement on our side, but there were a number of stumbling blocks: the plethora of other differences between the two countries (the long-running problem of the San Juan boundary between Canada and the United States, Canadian inshore fisheries, the activity of Fenians in North America, and the naturalization of Irish-Americans); the ambition of Seward, who had recently bought Alaska, to acquire the British territories in Canada and the West Indies as part payment for the Alabama claims;41 and British unwillingness to accept that the propriety of its neutrality proclamation could be an issue to be ruled upon by arbitrators.42

Adams’ highly distinguished term of office in London ended in June 1868. President Johnson’s first nominee to succeed him was rejected by the Senate.43 His second choice was Mr Reverdy Johnson, a Maryland Democrat, who was instructed to achieve agreement on the issues of naturalization, San Juan, and the mutual claims of United States and British citizens. This he did with remarkable but deceptive speed, in October and November 1868.44 But only the naturalization agreement survived. The San Juan arbitration agreement was never ratified by the Senate. The Claims Convention, although formally signed by Johnson and Clarendon (Stanley’s successor at the Foreign Office) on 14 January 1869, provoked a storm of American criticism, in particular because, instead of isolating the Alabama claims, it provided for resolution of all British and American claims arising from the war, with the possibility of setting off the one against the other; and because, if nationally appointed arbitrators disagreed, disputes were to be resolved by an umpire chosen by lot.45 Any faint hope the Claims Convention might have had of earning Senate approval vanished on 13 April 1869 when Charles Sumner, the veteran abolitionist senator from Massachusetts, used his customary rhetoric and invective to savage the Convention in a massive speech which, as has been said, ‘served to set the standard of public expectation as to the terms that would be exacted by the United States as the final conditions of an amicable settlement’.46 Sumner attacked the obvious deficiencies in the Convention. But, more significantly in the longer term, he castigated the Convention for its lack of any expression of regret by the British and its omission of any complaint about the neutrality proclamation. He also transformed the scale of the American claim. On the direct claim for loss of ships and property he put a value of $15 million, itself a very large figure by the standards of the day, as I have pointed out. To this he added what became known as ‘the indirect claims’. These included a claim for the increased cost of marine insurance, for diminution in the American carrying trade, for a fall in American merchant tonnage, for loss of import and export business, and for the loss of expected economic growth, together valued at $110 million.47 They included also a claim for the cost of suppressing the rebellion during the period of two years by which, Sumner claimed, the war had been prolonged by the cruisers’ depredations.48 This claim was valued at $2 billion. The Senate rejected the Convention by 44 votes to 1. Sumner’s speech was ‘wildly popular’.49 An orgy of Anglophobia followed.50 In Britain, there were renewed fears of war.51

The incoming administration of President Grant, in which Hamilton Fish reluctantly and, as he thought, very temporarily, served as Secretary of State,52 sent John Lothrop Motley, the historian, to London as its minister. His instructions were to adopt a conciliatory line, to suspend negotiations on the Alabama claims and to make no complaint about the neutrality proclamation.53 Almost at once he departed from this last instruction. Grant wanted him dismissed on the spot. Fish preferred to leave him in post for the time being but without responsibility, perhaps for fear of antagonizing Sumner, whose nominee Motley was.54 As a result, the focus of negotiation shifted to Washington, initially through the deft diplomacy of Sir John Rose, a half-American, half-English businessman then serving as the Canadian Minister of Finance.55

Although the path of negotiation proved very far from smooth, several factors worked towards the finding of some means of resolving the Alabama claims. Gladstone’s administration favoured settlement, and he himself was willing to make a noncommittal expression of regret.56 A rupture of relations between Grant and Sumner on the annexation of Santo Domingo freed Fish, by instinct conciliatory, from the domination of Sumner’s uncompromising obduracy.57 As time passed, the increasingly tarnished Grant administration became ever more anxious for a popular foreign policy success to secure the President’s re-election in 1872.58 A process of quiet diplomacy, in which Fish and John Bancroft Davis distinguished themselves on the American side and Rose, Thornton (the British minister in Washington), and Granville (now Foreign Secretary) on the British, led to agreement in January–February 1871 that a joint commission should be established to resolve all disputes between the United States, Britain, and Canada.59

The seriousness of the issues at stake was reflected in the membership of the two commissions. The American team was led by Fish and included Samuel Nelson (senior associate justice of the US Supreme Court), a Democrat representing the political opposition;60 General Robert C Shenk (Motley’s designated successor in London); Ebenezer Rockwood Hoar (a former judge and US Attorney-General);61 and George Williams (formerly senator for Oregon and shortly to be US Attorney-General).62 The British team comprised Earl de Grey and Ripon (Lord President of the Council);63 Sir Stafford Northcote MP, representing the Conservative opposition; Sir Edward Thornton; Professor Mountague Bernard, first holder of the newly created Chichele chair in International Law and Diplomacy at All Souls, who had in 1870 published ‘An Historical Account of the Neutrality of Great Britain during the American Civil War’; and Sir John Macdonald, Prime Minister of Canada. Rose, to the regret of both sides, declined to serve. The secretaries were undersecretaries in the two foreign ministries: John Bancroft Davis on the American side,64 Lord Tenterden on the British.65 The commissioners met in Washington and held 37 meetings over nine weeks in the spring of 1871. The earlier sessions were devoted to Canadian problems, on which Macdonald was opposed by the Americans and (in private) the British also,66 and a scheme of arbitration was imposed upon him.67 On the Alabama claims a major issue dividing the parties concerned the principles of public international law applicable in 1861–1865, on which the parties held conflicting views.68 An ingenious compromise, favourable to the United States, was found. There was ‘ferocious’ argument about the wording of the preamble to the proposed treaty.69 But eventually, as it was supposed, all differences were resolved and on 5 May 1871 the Treaty of Washington was signed ‘amidst the greatest good humor and jollity’.70 Davis and Tenterden tossed a coin to decide which team should sign first. Tenterden won.71

The core of the Treaty, which was ratified by the Senate and approved by Parliament, lay in Article I, part of which I should quote:

    Whereas differences have arisen between the Government of the United States and the Government of Her Britannic Majesty, and still exist, growing out of the Acts committed by the several vessels which have given rise to the claims generically known as the Alabama Claims: And whereas Her Britannic Majesty has authorized her High Commissioners and Plenipotentiaries to express in a friendly spirit, the regret felt by Her Majesty’s Government for the escape, under whatever circumstances, of the Alabama and other vessels from British ports, and for the depredations committed by those vessels; Now, in order to remove and adjust all complaints and claims on the part of the United States and to provide for the speedy settlement of such claims, which are not admitted by Her Britannic Majesty’s Government, the High Contracting Parties agree that all the said claims, growing out of Acts committed by the aforesaid vessels, and generically known as the Alabama Claims, shall be referred to a tribunal of arbitration to be composed of five arbitrators to be appointed in the following manner, that is to say: one shall be named by Her Britannic Majesty; one shall be named by the President of the United States; His Majesty the King of Italy shall be requested to name one; the President of the Swiss Confederation shall be requested to name one; and His Majesty the Emperor of Brazil shall be requested to name one.

The arbitrators were to meet in Geneva.72 Decisions were to be made by a majority.73 The parties were to appoint agents,74 and were to exchange written or printed Cases;75 they might exchange Counter Cases;76 they were to submit written or printed arguments.77 The arbitrators might call for further elucidation by way of written statement or oral argument.78 Article VI of the Treaty laid down the rules of public international law by which British liability was to be judged:

    Article VI

    In deciding the matters submitted to the Arbitrators they shall be governed by the following three rules, which are agreed upon by the High Contracting Parties as rules to be taken as applicable to the case, and by such principles of International Law, not inconsistent therewith, as the Arbitrators shall determine to have been applicable to the case:

    Rules

    A neutral Government is bound –

        First, to use due diligence to prevent the fitting out, arming, or equipping, within its jurisdiction, of any vessel which it has reasonable ground to believe is intended to cruise or to carry on war against a Power with which it is at peace; and also to use like diligence to prevent the departure from its jurisdiction of any vessel intended to cruise or carry on war as above, such vessel having been specially adapted, in whole or in part, within such jurisdiction, to war-like use.

        Secondly, not to permit or suffer either belligerent to make use of its ports or waters as the base of naval operations against the other, or for the purpose of the renewal or augmentation of military supplies or arms, or the recruitment of men.

        Thirdly, to exercise due diligence in its own ports and waters, and, as to all persons within its jurisdiction, to prevent any violation of the foregoing obligations and duties.

        Her Britannic Majesty has commanded her High Commissioners and Plenipotentiaries to declare that Her Majesty’s Government cannot assent to the foregoing rules as a statement of principles of International Law which were in force at the time when the claims mentioned in Article I arose, but that Her Majesty’s Government in order to evince its desire of strengthening the friendly relations between the two countries, and of making satisfactory provision for the future, agrees that in deciding the questions between the two countries arising out of those claims, the Arbitrators should assume that Her Majesty’s Government had undertaken to act upon the principles set forth in these rules.

        And the High Contracting Parties agree to observe these rules as between themselves in future, and to bring them to the knowledge of other maritime Powers, and to invite them to accede to them.

If Britain were found liable, the arbitrators could either award a gross sum or refer the assessment of damages to a board of assessors.79 The award was to be a ‘full, perfect, and final settlement of all the claims referred, and was to bar any future claim’.80

As their arbitrator the Americans chose Charles Francis Adams. It has been suggested that the British resisted his appointment, because of his intimate involvement in the matters on which the tribunal was to rule.81 If there was such an objection it would be very unsurprising, but the standard lives of Adams do not mention it,82 and I have been unable to verify the fact. If there was any objection it was not pursued, and the appointment proved a very wise one.83

Much less wise was the British appointment of Sir Alexander Cockburn, the Lord Chief Justice.84 He had the advantage of being fluent in French, with some knowledge of Spanish, German, and Italian, but he brought to his (admittedly very difficult) assignment the qualities of an ill-tempered partisan advocate and not the even-tempered objectivity of a judicial arbitrator. Writing to Russell in October 1872, after the arbitration was over, he said:

    I have always considered the Treaty of Washington—with the arbitration and the three rules—as a grievous mistake; and when applied to by the Government to undertake the office of British arbitrator did not hesitate to express my dislike of the Treaty.85

He went on to suggest that two at least of the neutral arbitrators ‘were from the beginning disposed to find against us, so far as they possibly could’.

The King of Italy appointed Count Sclopis, a lawyer and statesman, who was later chosen to be chairman of the tribunal; the President of Switzerland appointed Mr Staempfli, an advocate, himself a former President of the Swiss Confederation; the Emperor of Brazil appointed the Baron (later Viscount) d’Itajuba, a former professor with long diplomatic experience. Cockburn was not impressed by his neutral colleagues. In a letter to the Foreign Secretary, he described Staempfli as ‘a furious Republican, hating monarchical government, and ministries in which men of rank take part, ignorant as a horse and obstinate as a mule’. Sclopis was little better: ‘vapid, and all anxiety to give a decision which shall produce an effect in the world . . . un vrai phrasier’. The Baron was the best of the three, but was ‘not sufficiently informed and very indolent; and apt by reason of the latter defect to catch hold of some salient point without going to the bottom of things, with the further defect of clinging to an opinion once formed with extreme tenacity’.86 The Americans by no means shared these disparaging judgments.87 Nor, it seems, did the British government, which made generous acknowledgement of the arbitrators’ services after the award.88 The neutral arbitrators’ reasons, published in supplements of the London Gazette in September 1872, although relatively brief, read as thoughtful and coherent judgments.89 It is however recorded that, before the first substantial hearing of the tribunal, but following months of work at a mountain retreat in the Alps, Staempfli announced ‘that he had arrived at conclusions on all points, though he would not say that on consideration with his colleagues they might not be changed’. So Cockburn had some grounds for complaint.90

To conduct its case the United States appointed a team of three counsel, with Davis to act as agent, and a new office (Solicitor for the United States) was created.91 The three counsel made a formidable team. The senior was Caleb Cushing, a Democrat lawyer who had become a Brigadier-General in the Mexican war, served as US Attorney-General under Pierce and was to be (unsuccessfully) nominated as Chief Justice of the United States in 1874.92 He was the only Anglophobe in the American team.93 Next in seniority was William Maxwell Evarts, who had visited Britain on behalf of the United States in 1863 to observe the Alexandra trial. He had defended President Johnson on his impeachment and served as US Attorney-General and was to serve as Secretary of State under President Hayes before being elected to the Senate.94 The third member of the team was Morrison Remick Waite, who became Chief Justice of the United States shortly after, in 1874, and served in that office for 14 years.95

The British team was smaller. It was led by the Attorney-General, Sir Roundell Palmer,96 who appeared with Professor Mountague Bernard.97 A young admiralty barrister, Mr Arthur Cohen,98 was engaged to work on the figures. The British agent, as in Washington, was Lord Tenterden.

The tribunal met for the first time at the Hôtel de ville in Geneva on 15 December 1861, when the parties presented their written Cases. The British Case was mainly the work of Bernard, who had discussed the relevant history very fully in his book, but with considerable assistance from Palmer.99

It was a substantial document running to 168 closely printed foolscap pages, with four volumes of supporting correspondence.100 It reviewed the rights and duties of neutrals in international law, emphasized the need for proof before the government could act, and reviewed the facts with particular reference to the Florida, the Alabama, the Georgia, and the Shenandoah. The tone of the document was dignified and professional. It disclaimed all liability. The US Case was the work of Davis alone, although he consulted others including the President of Yale, Rockwood Hoar, Caleb Cushing, and Hamilton Fish.101 It was a document of a very different stamp: a hard-hitting adversarial document which attacked not only the competence but the good faith of the British government. It devoted one substantial section to describing ‘The Unfriendly Course Pursued by Great Britain toward the United States from the Outbreak to the Close of the Insurrection’, making strong complaint of (but basing no claim on) the British neutrality proclamation. It reviewed the activities of nine vessels in addition to those on which the British had concentrated. The style and hostility of this document did not please the British but, as Davis tartly observed, ‘it was not written with a view of pleasing them’.102 It also was a substantial document, running in its original edition to 480 pages, with seven volumes of supporting documents.

The exchange of cases passed off quietly enough but the peace was shattered early in the New Year of 1872 when, studying the US Case, the British found that it advanced, in chapter VI, all the heads of indirect claim which Sumner had advanced in his Senate speech three years earlier. There was uproar in the press and in Parliament. Government and opposition were at one in holding that these claims could not be the subject of arbitration.103 The British contended strongly that they were outside the arbitrators’ terms of reference, a suggestion made in the Queen’s Speech of 6 February 1872.104 There was also talk of a secret understanding that the claims would not be put forward.105 But it is very hard to read the terms of reference as excluding these claims (as Lord Cairns pointed out in the House of Lords);106 the Americans relied on a protocol of Joint High Commissioners’ meetings as showing that the indirect claims had been reserved;107 and it became clear that there had been no secret understanding. Although the British and American positions on this question were diametrically opposed,108 there was a surprising lack of recrimination and the two states did not accuse each other of deceit or bad faith. The difference has been put down to a simple misunderstanding.109 But there remains a baffling puzzle. Against the background of Sumner’s speech and rejection of the Johnson-Clarendon agreement, with Grant facing a difficult election in 1872, it was politically impossible for the Americans to abandon these claims, as must have been obvious to all. Sumner had voted for the Treaty of Washington, but only because he thought the indirect claims were included.110 On the other hand, the British High Commissioners, who complained of unwarrantable intrusion by their home government in their conduct of the Washington negotiations,111 cannot conceivably have intended to expose the country to the risk of an award which could bankrupt it. Even with the indirect claims excluded, the Treaty had powerful opponents, notably Earl Russell.112 The British High Commissioners may well have gained the impression that their American counterparts had no confidence in these claims, which was true,113 and may—wrongly—have thought that they would be abandoned. But the future of the arbitration was thrown into doubt, because the Americans insisted that the arbitrators should rule on the claims and the British insisted that they should not. There was an impasse.

Despite this impasse, the parties exchanged their Counter Cases on 15 April 1872 as the arbitrators had directed. The British Counter Case, delivered under an express reservation,114 disdained to reply to the accusation of consistent hostility and reserved the government’s position on the indirect claims.115 Even so, it was a substantial document, running with annexes and supporting documents to over 1,100 pages. It convincingly demolished certain of the more irrelevant complaints in the American Case.116 The American Counter Case was shorter and advanced little that was new. Davis and Tenterden, meeting in Geneva in April 1872, discussed how the impasse could be resolved, but without immediate success.117

When the Tribunal formally convened in Geneva on Saturday 15 June 1872 Davis presented the written Argument of the United States. Tenterden declined to present the British Argument, but instead asked for an adjournment of eight months to enable the two governments to conclude and ratify a supplementary convention.118 Everyone took this to signal the effective end of the arbitration, an outcome very unwelcome to the arbitrators (other than Cockburn) and to the Americans. The hearing was adjourned until Monday 17 June and then to Wednesday 19 June. During this period there was intense negotiation, particularly involving the two agents and Adams but also Palmer, Evarts, Waite, Cockburn, and Sclopis, to try to find a solution. The upshot was a statement publicly read by Sclopis with the agreement of both sides on 19 June.119 The statement referred to the parties’ disagreement whether the tribunal was competent to rule on the indirect claims, but neither expressed nor implied any opinion on the point. It did however acknowledge that the requested adjournment might render the arbitration ‘wholly abortive’, and continued:

    That being so, the Arbitrators think it right to state that, after the most careful perusal of all that has been urged on the part of the Government of the United States in respect of these claims, they have arrived, individually and collectively, at the conclusion that these claims do not constitute, upon the principles of international law applicable to such cases, good foundation for an award of compensation or computation of damages between nations, and should, upon such principles, be wholly excluded from the consideration of the Tribunal in making its award, even if there were no disagreement between the two Governments as to the competency of the Tribunal to decide thereon.

On 25 June Davis informed the tribunal that in view of its declaration the indirect claims would not be further pursued120 and two days later Tenter-den, in reliance on the declaration and the American response, withdrew his request for an adjournment and presented the written British Argument.121 On the same day Davis sent to Fish one of the shorter diplomatic dispatches on record: ‘British argument filed. Arbitration goes on’.122 The only problem was that Cockburn, confident that the arbitration would not take place, had not applied himself to the papers and was grossly under-prepared for the hearing. By prodigious hard work and the avoidance of almost all social intercourse with others involved in the arbitration, he tried to make up lost ground, but the strain and the lack of earlier preparation may well have contributed to his irascibility and unseemly behaviour.123

Before the substantive hearing began on 15 July 1872, Palmer sought to submit a further written argument, but the arbitrators refused leave. Cockburn proposed that the arbitrators should invite such argument on the legal principles involved in the case, but the other four arbitrators ruled otherwise124 and maintained their position when Cockburn elaborated his proposal on 15–16 July.125 Against his dissent, the tribunal resolved to consider the vessels one by one, which they did, although the tribunal did accommodate Cockburn’s wishes to some extent by requesting written argument on some specified questions of law, including the meaning of ‘due diligence’.126

In the result,127 the tribunal found against Britain unanimously on the Alabama; by a majority of 4–1, Cockburn dissenting, on the Florida;128 and by a majority of 3–2, Cockburn and d’Itajuba dissenting, on the Shenandoah, but only for her acts after recruiting seamen in Melbourne in February 1865. The decision on the tenders followed that on the principal vessels to which they were accessories. The claim for the Georgia was unanimously rejected, to the disappointment of Davis.129 Claims relating to the remaining five vessels were unanimously rejected, save in one case130 where the rejection was by a majority. At a formal discussion of damages on 2 September, Davis asked for an award of $24 million. No arbitrator favoured an award of that amount. Their estimates ranged from $18 million (Adams and Staempfli) down to $4 million (Cockburn). Eventually a majority accepted the final figure of $15.5 million, including interest.131

The award was formally read, in English, at the Hôtel de ville, on Saturday 14 September 1872. Cockburn, who (with Tenterden) had arrived an hour late for the event,132 and appeared to be ‘very angry’,133 declined to sign the award, but instead produced a massive dissent, which he wished to be annexed to the protocol, as it was.134 This dissent,135 couched in immoderate and unjudicial language, caused understandable offence, and provoked Cushing into writing and publishing a lengthy and very insulting riposte.136 Promulgation of the award was greeted by an artillery salute, and Swiss gunners held aloft the flags of Geneva, Switzerland, the United States, and Britain. The only sour note amid the general rejoicing was struck by the British arbitrator, who snatched up his hat and unceremoniously left.137 In Britain the award had a mixed reception. But within the time allowed the British government honoured it, by surrender of US bonds which it held to the value of the award.138

It seems fairly clear in retrospect that the British were always likely to lose in the arbitration, particularly on the Alabama, and the Alabama lay at the heart of the dispute. The reasons were both factual and legal. Factually, the British government was generally perceived to have been remiss, if nothing worse. Britain’s expression of regret for the escape of the cruisers was widely seen as a confession,139 and this impression was fortified by Russell’s observation, in a message to the British minister in Washington on 28 March 1863, which was—remarkably—published, that the Alabama:

    roaming the ocean with English guns and English sailors to burn, sink and destroy the ships of a friendly nation is a scandal and a reproach.140

The legal reason is that by agreeing to arbitration based on the three rules in Article VI of the Treaty the British government deprived itself of perhaps its best defence: that it had been bound to act in accordance with domestic law and had had to require strict proof, as evidenced by its failure on the three occasions when it had attempted to seize vessels in reliance on section 7 of the 1819 Act. There was force in the complaint made by Russell that the dice were loaded.141 But this was not a very powerful defence, since if the Act was defective it could have been amended, as Adams had urged at the time and as the Americans had done in response to British pressure in 1793–1794 when French privateers had used American ports as a base to attack British shipping.142 As it was, and although Russell was at one point willing to discuss amending the Act, no amendment was made until the war had been over for five years.

The Alabama arbitration is, however, significant as one of the very few instances in history when the world’s leading nation, in the plenitude of its power, agreed to submit an issue of great national moment to the decision of a body in which it could have been, as it was, heavily outvoted. Gladstone did not see the arbitration as righting a wrong. Rather:

    He saw the process as exemplifying the means by which two civilised nations could settle differences, without either having to admit being in the wrong.143

Gladstone considered the award ‘harsh in its extent and punitive in its basis’ yet ‘as dust in the balance compared with the moral example set’ of two proud nations going ‘in peace and concord before a judicial tribunal’ rather than ‘resorting to the arbitrament of the sword’.144 One may question whether even the most ethical of foreign policies could accommodate such grandeur of vision today.

The Alabama arbitration did not, regrettably, herald a century in which judicial arbitration of international differences became the norm. But when in 1872 Gustave Moynier made the first proposal to establish a permanent international criminal court to rule on breaches of the 1864 Convention on the treatment of wounded combatants, he based his model on the Geneva tribunal.145 It was experience of this tribunal which inspired the Tsar and President Theodore Roosevelt to seek, in the Hague Conferences of 1899 and 1907, to explore means of making international arbitration more effective.146 On these foundations the Permanent Court of Arbitration, the Permanent Court of International Justice, and the International Court of Justice were in due course to be built.147 And two more tangible reminders of the Alabama arbitration remain. In what is now called La Salle de l’Alabama in the Hôtel de ville in Geneva, a plaque records the decision ‘rendit dans cette salle’ on 14 September 1872. In 1984 a French minesweeper detected, on the sea bed off Cherbourg, the submerged wreck of the Alabama herself. The United States, as legal successor to the Confederacy, claimed ownership of the wreck. But it is within French territorial waters. By a pact signed in 1989 the two countries have agreed that the United States owns the ship, but the French retain custody.148 Her epitaph may perhaps be taken from the President of the Permanent Court of International Justice, speaking on 4 December 1939:

    In the last resort, recourse to international justice depends on the will of governments and on their readiness to submit for legal decision all which can and should be preserved from the arbitrament of violence.149


3

Dicey Revisited1

On 21 April 1883 Albert Venn Dicey delivered his inaugural lecture following his election to the Vinerian chair of English law of Oxford, the chair which will always be thought of as Blackstone’s. His title was a question: ‘Can English Law be taught at the Universities?’2

When a lecturer chooses an interrogative title which permits of a yes or no answer, there is usually little doubt what the answer will be, and the audience cannot have been on tenterhooks on this occasion. But there was still, a century after Blackstone, a lingering view that education in the law was best delivered on the job, in barristers’ chambers or solicitors’ offices, and Dicey himself admitted ‘without reserve the immense advantage of reading in chambers’. But he suggested that ‘at the Universities a student can be taught to regard law as a whole, and to consider the relation of one part of English law to another’; that ‘at the Universities can be taught what from the nature of things can never be learned in chambers—the habit of analysing and defining legal conceptions’; that ‘at the Universities can be taught and can hardly, as things stand, be taught elsewhere, the habit of looking upon law as a series of rules and exceptions, and of carefully marking off the exact limits of ascertained principles’; and that ‘at the Universities can be aided, stimulated, and guided as nowhere else the much-needed reform, I had almost said creation, of legal literature’.3 So his answer, however, predictable, was unequivocal:

    There is no real rivalry between reading in chambers and teaching at the University. The law of England can be taught, and if only the teachers are competent, and clearly perceive the limits and aim of their teaching, can be taught as it can nowhere else, at the English Universities.4

Dicey’s own performance during his 27-year tenure of the chair was in very many ways a shining vindication of his own declared principles. His treatise on The Conflict of Laws was a work of immense and enduring authority, perhaps as authoritative in its field as any book ever written. His best known work, the modestly titled Introduction to the Study of the Law of the Constitution, proved an instant success on its first appearance in 1885 and dominated discussion of its subject for most of the ensuing century. It has been described as ‘a splendidly persuasive and well-argued work of simplification’,5 and that is no mean tribute. The book would not have enjoyed the success it did had it not been very well written, very clear, and very pungent. It was entirely in keeping with Dicey’s wider vision that he should have helped to establish the Law Quarterly Review6 and the Society of Public Teachers of Law,7 and to found law schools in Manchester and Liverpool8—and in earlier days he lectured at what was then Owen’s College, Manchester.

It is, I think, worth recalling these features of Dicey’s career in a lecture given to honour Professor Harry Street, since he may in important respects be seen as a lineal successor of Dicey. He also wrote a legal best-seller, Freedom, the Individual and the Law. He showed great versatility, with major works to his credit in the fields of tort and administrative law.9 He served as President of the Society of Public Teachers of Law, making his name as one of the outstanding legal educators of the time. He also ventured far outside the academic cloister—if such still exists—accepting many part-time public appointments, in which context I was myself privileged to make his acquaintance and appreciate what a great man he was. It must however, be said that he was not an unqualified admirer of the late Professor Dicey.10

Dicey’s career and personality were the subject of strange contradictions. First, despite his outstanding academic success, it seems clear that he hankered after the conventional rewards of successful legal practice. As a practitioner he was never a star: he was a member of the Northern Circuit, although not (after his early years) a very active member; he was appointed standing junior counsel to the Inland Revenue in 1879; he took silk in 1890; he did not retire from practice until compelled to do so by increasing deafness at the age of 80, when he appeared in his last case, led by the Attorney-General, a fellow member of the Northern Circuit named Smith. But he would have liked to be a judge, and wrote shortly before his death:

    Most people I suppose have some latent ambition which is never realised and my own has always been to reach the Bench.11

That the holder of Blackstone’s highly prestigious chair should have nurtured this ambition is surprising, since Blackstone’s decade as a judge of Common Pleas did nothing to enhance his reputation: he was indecisive, irascible, over-punctilious, and too concerned with the dignity of his office; and more new trials were granted following trials before him than before any other contemporary judge.12

Secondly, and again despite his outstanding academic success, it seems clear that Dicey would have wished to succeed in politics.13 This was perhaps understandable in one who had, as an undergraduate, been President of the Oxford Union and who was a very effective public speaker. But it might be thought that by his intense participation in the political battle over Irish Home Rule for more than 30 years, and his frequent and polemical contributions to public debate on that issue particularly, his taste for political controversy would have been satisfied. One thing is plain: neither as a judge nor as a professional politician could he have hoped to exert more than a fraction of the influence which, by his academic writings, he in fact did.

But, thirdly, Dicey was a poor judge of his own work. His treatise on the Conflict of Laws he found a burdensome chore, put aside in order to devote his time and energy to the Home Rule issue, and it was not finally completed until 1896.14 Yet in this book, as his successor in the Vinerian chair (Geldart) rightly said, he:

    not only reduced to order one of the most intricate and technical branches of law . . . but exercised a potent influence on its development.15

By contrast, Dicey thought very highly of his Lectures on the Relations between Law and Public Opinion in England during the Nineteenth Century, published in 1905. He thought this ‘the best thing I have ever written and much more mature than Law of the Constitution’.16 This is not a judgment which posterity has shared, perhaps because (as Dicey candidly admitted in his preface)17 the book could not claim to be a work of research. The lectures were originally delivered at Harvard and were written shortly before delivery when Dicey was in New England. It appears that he formed his opinions first and then sought material to support them18—not an approach to be recommended for the writing of history or, for that matter, judgments.

It is, fourthly, strange that an essentially historical work like Law and Public Opinion in the Nineteenth Century should have been written at all by a man who discounted the value of history to the lawyer. To some extent this attitude was perhaps understandable: the Oxford law school, previously combined with that of modern history, had only fairly recently become an independent school, and he may have wished to insist on the merits of the law as a field of study in its own right. But he was emphatic that history and law were two very separate inquiries and that the proper teaching of constitutional law excluded the teaching of history:

    Let us remember that antiquarianism is not law, and that the function of a trained lawyer is not to know what the law was yesterday . . . or what it ought to be tomorrow, but to explain what are the principles of law actually existing in England during the present year of grace.19

In the field of constitutional law such an approach seems to me not only anti-intellectual, but plainly misguided. Happily, as I think, it has increasingly come to be recognized that a lawyer without history, as well as literature, is a mechanic,20 and probably not a very good mechanic at that.

From Law and Public Opinion in the Nineteenth Century a fifth strange anomaly emerges. In that book Dicey’s almost unqualified admiration for Jeremy Bentham and his reforming legacy is made very plain.21 On another occasion he described himself as ‘an old, an unconverted, and an impenitent Benthamite’,22 and on yet another he said:

    The history of modern English law is the history of a gigantic revolution produced by one man [Bentham].23

Now there is of course nothing at all remarkable about enthusiasm for Bentham and the long process of reform which he inspired; it is an enthusiasm soundly based and widely shared. But Bentham was, above all, an iconoclast, a non-respecter of persons and institutions, a free-ranging critic of the status quo. Dicey, on the other hand, and increasingly as time went on, was strongly opposed to almost any change, even (as I shall suggest) changes which one might have expected him to welcome, adopting a somewhat narrow, nationalist, diehard position. Perhaps this only shows how easily, in some, the liberal enthusiasms of youth are transmuted into the conservative prejudices of old age.

If, however, Dicey was a diehard nationalist, he was also—a sixth strange anomaly—a comparatist before his time. I shall return to his views on the French droit administratif, but would at this point record the weighty opinion of M. Roger Errera, a very distinguished member of the Conseil d’Etat:

    There is not the slightest doubt that Dicey knew the French public law of his time very well. His sources are impeccable. He had read and quoted the main authors, some of whom are indeed the founding fathers of French administrative law, be they members of the Conseil, like Vivier, Aucoc, Laferrie`re and Chardon, or professors of law, like Barthelemy, Jèze, Haurion, Esmein and Duguit. Very few English lawyers of his time could have done as well.24

His knowledge and understanding of the Swiss constitution have also been authoritatively praised,25 and a lifelong friend of James Bryce could scarcely be ignorant of the United States. So, at a time when isolation was thought by many to be splendid, Dicey perceptively recognized the virtues of a broader, more internationalist approach.

The seventh and last anomaly to which I draw attention at this stage is at once the strangest and the most understandable. The proposal to grant Home Rule to Ireland in 1913–1914 evoked in him a degree of opposition which only his unyielding stance since 1885 can readily explain. He himself signed the British covenant, and came close to urging armed resistance on the part of the northern counties of Ireland:

    . . . moral resistance . . . will, from a constitutional point of view, be fully justified. I do not even assert that it may not rightly be carried by Ulstermen to extreme lengths . . . I will not give, because I have not found, any certain opinion as to the right course to be pursued should the British electorate sanction the monstrous iniquity . . . What are the limits within which the tyranny either of a king or of a democracy justifies civil war is not an inquiry on which I will enter.26

A recent commentator refers to ‘these remarkable sentiments, as inflammatory as they are evasive, as brutish as they are cowardly’,27 although Dicey’s biographer concludes, more moderately, that ‘he salvaged a modicum of respect by shrinking from treason, the final betrayal of his own constitutional precepts’.28 This is the point. It is not unusual for people to express extreme, or very extreme, views on matters about which they feel strongly. But for a man accepted as an oracular authority on the constitution to agonize whether he should support armed resistance to thwart the will of the people expressed in an Act of a sovereign Parliament does seem surprising.

For the sovereignty or supremacy of Parliament was of course, according to Dicey, the primary rock on which the British constitution rested. He expressed his view repeatedly, and with his customary lucidity. The legislative sovereignty of Parliament he described in the Law of the Constitution as a guiding principle.29 It was an undoubted legal fact, fully recognized by the law of England:30

    The principle of Parliamentary sovereignty means neither more nor less than this, namely, that Parliament thus defined has, under the British constitution, the right to make or unmake any law whatever; and, further, that no person or body is recognised by the law of England as having a right to override or set aside the legislation of Parliament.31

‘De Lolme’, he wrote:

    has summed up the matter in a grotesque expression which has become almost proverbial. ‘It is a fundamental principle with English lawyers, that Parliament can do everything but make a woman a man, and a man a woman.’32

Thus there was and could be no fundamental or constitutional law which Parliament could not change by the ordinary process of legislation,33 and no judge might nullify an Act of Parliament or treat it as void or unconstitutional.34 The judicial department did not pretend to stand on a level with Parliament; its functions might be modified at any time by an Act of Parliament, and such a statute would be no violation of the law.35

Over the century and a bit since the Law of the Constitution first appeared in 1885, Dicey’s formulation of the principle of parliamentary sovereignty or supremacy has been the subject of endless analysis and criticism. It has, for instance, been suggested—and I agree—that ‘supremacy’ is a better term than ‘sovereignty’.36 But after all this debate, two points emerge with, as I suggest, startling clarity. The first is that under the British constitution parliamentary supremacy is, as Dicey said, an undoubted legal fact. Lord Reid, who was by no means a supine or backward-looking judge, restated the principle with almost Diceyan simplicity:

    It is often said that it would be unconstitutional for the United Kingdom Parliament to do certain things, meaning that the moral, political and other reasons against doing them are so strong that most people would regard it as highly improper if Parliament did these things. But that does not mean that it is beyond the power of Parliament to do such things. If Parliament chose to do any of them the courts could not hold the Act of Parliament invalid.37

Thus if a judicial decision is unacceptable to the government of the day, and the government commands a majority in both Houses of Parliament, the decision can, in the ordinary way, be reversed. The passing of the War Damage Act 1965 to nullify the House of Lords’ decision in Burmah Oil Co. v Lord Advocate38 provides one, but perhaps the most notorious, example. If, as seems possible, Parliament were to enact that those who have undergone changes of sex should for all purposes be treated as belonging to the sex to which they have changed, we might even see the disappearance of the one exception to his principle which Dicey did admit.

The second point—equally obvious, I fear, but equally striking—is that Dicey accurately identified the feature of the British constitution which most clearly distinguishes it from other constitutions. Wherever one looks, in the United States, in continental Europe, among members of the Commonwealth such as India and Guyana, one finds entrenched constitutions, that is, constitutions which have an authority greater than and so prevail over all other laws, and which can be amended only by a special and prescribed procedure. The British constitution is not unique in this respect—New Zealand provides another example—but its peer group is very small. Whether this peculiar feature of the British constitution is desirable or undesirable is very much open to argument, but by giving this feature the prominence he did Dicey settled the agenda for the debate.

At the time when he wrote there was perhaps one exception to Dicey’s principle of parliamentary supremacy. In the Act of Union with Scotland 1707 certain articles were stated to be fundamental and unalterable. Since the Scots and English Parliaments which made what was in effect a treaty had ceased to exist, and since the fundamental and unalterable status of these articles formed part of the terms on which the Scots agreed to unite, it must be at least questionable whether the United Kingdom Parliament could lawfully amend or revoke these articles, at any rate without very clear evidence of Scottish support.39 But it is not easy to think of any other exception to Dicey’s principle applicable in his lifetime.

Now, with the accession of the United Kingdom to the European Community, many would agree that the position is different. An American author has quoted a comment in The Economist that British membership has ‘blown a hole through the middle of Dicey’s doctrine of parliamentary sovereignty’.40 Since Community law prevails over any national law, it necessarily follows that a parliamentary enactment may, to the extent that it is inconsistent with Community law, be invalid and (as we now know) a court may so declare.41 Thus parliamentary supremacy is eroded. The counter-argument is that accession to the Community and subordination to Community law were the result of parliamentary enactment; that what Parliament has enacted it may revoke; and that parliamentary supremacy is waived for the time being and not abrogated. These are deep waters which it is unprofitable to attempt to plumb. It is tempting to suppose that one may freely secede from a body one has freely joined. The Confederate States of America learned otherwise, at great cost. But one cannot imagine Europe mobilizing to compel continuing British membership if its will were to secede. The practical point is that in matters governed by the law of the Community, parliamentary supremacy has been, whether permanently or for an indefinite period, to some extent abrogated or suspended. Dicey’s reaction cannot be a matter of doubt: he would have been resolutely opposed to any erosion of parliamentary supremacy on whatever basis.

His reaction to the Human Rights Act 1998 would, I think, have been more mixed. He would have noted with gratification the absence of any attempt to entrench the European Convention on Human Rights by giving it any supreme or overriding status, and would have been reassured that under the carefully crafted provisions of the statute Parliament was to have the last word. The courts were to have no power to strike down primary legislation. But he would have needed much persuasion that the rights of British citizens required any protection beyond that offered by the ordinary law of the land. And he would, I think, have been apprehensive that parliamentary supremacy would be weakened, if not actually infringed, by the procedure laid down in section 10 of the Act for amending legislation judicially held or considered by a minister to be incompatible with the Convention. On balance, it seems very likely that Dicey would have opposed the Act and favoured maintaining the status quo, probably without any right of individual petition to Strasbourg.

Professor Craig has accurately summarized Dicey’s principle of parliamentary supremacy by observing that Parliament ‘can, in theory, ban smoking in Paris’.42 So stated, the principle strikes any rational person as so theoretical as to be absurd. Dicey was, as one would expect, fully alive to the practical limitations on the application of his principle. He recognized that the authority of a constituent assembly, as of a personal ruler, is in practice constrained by what the ruled will tolerate.43 He gave examples and observed:

    In each case widespread resistance would result from legislation which, though legally valid, is in fact beyond the stretch of Parliamentary power. Nay, more than this, there are things which Parliament has done in other times, and done successfully, which a modern Parliament would not venture to repeat.44

In this context it is pertinent to recall, for example, the legislative fiasco of the poll tax. In another context Dicey quoted a perceptive observation of the philosopher David Hume:

    As force is always on the side of the governed, the governors have nothing to support them but opinion.45

If this would seem to state the opposite of the truth, it would not, I think, seem so to any prison governor, police officer, or teacher. Dicey also recognized that the powers of any ruler or ruling body are in practice limited by the sort of body it is. He quoted his kinsman Leslie Stephen:

    If a legislature decided that all blue-eyed babies should be murdered, the preservation of blue-eyed babies would be illegal; but legislators must go mad before they could pass such a law, and subjects be idiotic before they could submit to it.46

‘The essential property of representative government’, Dicey insisted, ‘is to produce coincidence between the wishes of the sovereign and the wishes of the subjects.’47 Parliament is legally supreme, but must represent or give effect to the will of the political sovereign, that is, the electoral body of the nation.48 He described subordination of the legal sovereignty of Parliament to the political sovereignty of the nation as ‘the fundamental dogma of modern constitutionalism’.49

While ruling out any judicial power to overrule or set aside primary legislation, Dicey acknowledged the practice of the courts to interpret such legislation on the basis of certain presumptions:

    . . . when attempting to ascertain what is the meaning to be affixed to an Act of Parliament, [the judges] will presume that Parliament did not intend to violate the ordinary rules of morality, on the principles of international law, and will therefore, whenever possible, give such an interpretation to a statutory enactment as may be consistent with the doctrines both of private and of international morality.50

This is orthodox doctrine, and there are of course other presumptions that the courts routinely apply, in the absence of a clear contrary intention: that an offence-creating provision is not intended to have retrospective effect, that mens rea is a necessary ingredient of a criminal offence, that a person is not to be deprived of his property without compensation, and so on. As Anisminic Ltd v Foreign Compensation Commission51 so clearly demonstrates, the courts will be very slow to accept that Parliament can have intended the lawfulness of action, whether by an administrative or judicial body, to be immune from legal scrutiny. Even in the autumn of 1939, with invasion imminently feared, the House of Commons was not willing to give the Home Secretary a virtually unfettered power to intern.52 Since Dicey’s day a further presumption has been articulated:

    A power conferred by Parliament in general terms is not to be taken to authorise the doing of acts by the donee of the power which adversely affects the legal rights of the citizen or the basic principles on which the law of the United Kingdom is based unless the statute makes it clear that such was the intention of Parliament.53

Dicey was technically right to describe these as rules of interpretation. Such they are. But the description disguises their importance. For if, as sometimes happens, the executive as the proponent of legislation wants to introduce a provision that would strike ordinary people as unfair or disproportionate or immoral, the need to spell out that intention explicitly on the face of the bill must operate as a discouragement, not least because of the increased risk of media criticism and parliamentary and popular resistance.

From Dicey’s adherence to the principle of parliamentary supremacy, much of his constitutional thinking and most of his political activity naturally flowed. It inspired his distrust of federal constitutions, which by definition involve an allocation of law-making powers, so depriving the superior federal assembly of the omnicompetent legislative supremacy enjoyed by the British Parliament. The constitution, not Parliament, would be supreme, requiring a written and therefore a rigid constitution.54 Having considered several federal constitutions he felt able to propound a number of lapidary principles:

(1) ‘Federal government means weak government.’55

(2) ‘Federalism tends to produce conservatism.’56

(3) ‘Federalism, lastly, means legalism—the predominance of the judiciary in the constitution—the prevalence of a spirit of legality among the people.’57

One is tempted to add ‘Discuss’, as generations of students have no doubt been invited to do. It is not hard to think of examples which contradict these statements, but they probably contain as much truth as most generalizations of the kind. Dicey, predictably enough, was opposed to federal government, at any rate for the United Kingdom. He saw the grant of Home Rule to Ireland as a quasi-federal scheme, with the intention and effect of weakening the supremacy of the United Kingdom Parliament. This was the basis of his passionate hostility to Home Rule, leading him to the extreme position that ‘Home Rule in Ireland is more dangerous to England than Irish independence’.58 One can have no doubt that Dicey would, for similar reasons, have been very strongly opposed to the recent devolution of power to Scotland, Wales, and Northern Ireland, let alone the notion of devolving power to the English regions.

Given Dicey’s belief, which most would share, that Parliament, the sovereign legislature, should represent or give effect to the will of the nation as the political sovereign, one might reasonably have expected him to insist on the need for a broad and representative franchise. Such was not his position. Although, in his liberal youth, he had supported movements to give women the vote,59 he changed his view and came to regard the enfranchisement of women as ‘a calamity to the nation’60 and potentially ‘a very great peril and loss to England’.61 He applauded the grant of equal property rights to women,62 and recognized their capacity for good work ‘in many spheres of municipal life, such, for example, as the administration of the Poor Law’,63 but they were not to have the vote—it seems because Dicey feared that they would not be sufficiently staunch in defending the Union.64 He even found it possible to welcome the defeat of the suffragettes in 1912 because:

    it was absolutely necessary that both Englishwomen and Englishmen should be taught that a change in the constitution cannot be obtained by methods of illegal violence.65

It comes as no surprise that Dicey, unlike his closest political friends, was also opposed to proportional representation: ‘the House of Commons is no mere debating society’, he held, but has the function of sustaining a government, a function better served in his view by the existing system.66 It is ironic that when an all-party Speaker’s Conference in 1917 unanimously recommended the introduction of proportional representation in urban constituencies the proposal withered for want of support by the Liberal party.67 In contrast with these rather conservative opinions, Dicey was the first English advocate of the referendum.68 He argued strongly in favour of this constitutional device over many years, regarding it as ‘an institution which would be strong enough to curb the absolutism of a party possessed of a parliamentary majority’ and as bringing ‘some considerable diminution in the most patent defects of party government’.69 As so often with Dicey, however, one finds that his advocacy of the referendum was closely linked with his attachment to the Union. If a government commanding a parliamentary majority proposed to grant Home Rule to Ireland, a popular referendum could defeat the proposal. As Professor Bogdanor has perceptively pointed out:

    Dicey appreciated what many later commentators have misunderstood, that the referendum on legislation passed by Parliament was, as a matter of logic, a conservative weapon. It cannot enforce a law to which Parliament has not consented, but offers to the electorate the possibility of placing a check upon Government. If the referendum endorses legislation, then, ex hypothesi, it has altered nothing. If, on the other hand, the referendum rejects legislation, the electorate has exercised the power of veto.70

Despite—or perhaps because of—the barrage of criticism directed to Dicey’s account of the Rule of Law, the second great rock on which his constitutional edifice was founded, I shall make only two points on it.

First, whether as the late Professor Lawson wrote, Dicey ‘coined’ the phrase ‘the Rule of Law’,71 or whether he merely popularized it,72 he was effectively responsible for ensuring that no discussion of modern democratic government can properly omit reference to it. One need only recall the impact made by Lord Hewart’s polemic The New Despotism, the terms of reference of the Donoughmore Committee on Ministers’ Powers, and the more recent report of the Franks Committee on Administrative Tribunals and Enquiries73 to appreciate how potent Dicey’s influence has been. He would deserve to be remembered for this phrase if for nothing else.

Secondly, Dicey was very specific in stating what he meant by the Rule of Law. He meant three things:

    We mean, in the first place, that no man is punishable or can be lawfully made to suffer in body or goods except for a distinct breach of the law established in the ordinary legal manner before the ordinary Courts of the land.74

        We mean in the second place, when we speak of the ‘rule of law’ as a characteristic of our country, not only that with us no man is above the law, but (what is a different thing) that here every man, whatever be his rank or condition, is subject to the ordinary law of the ordinary tribunals.75

His third meaning was:

    that the constitution is pervaded by the rule of law on the ground that the general principles of the constitution (as for example the right to personal liberty, or the right of public meeting) are with us the result of judicial decisions determining the rights of private persons in particular cases brought before the Courts; whereas under many foreign constitutions the security (such as it is) given to the rights of individuals results, or appears to result, from the general principles of the constitution.76

Dicey’s reputation has suffered gravely by the comparison which he made between the virtues, as he saw them, of the British constitution and the vices, in his judgment, of the system of droit administratif prevailing in France. It is plain that he exaggerated the significance of some features of the French system, and overlooked others,77 and he grossly understated the problems which, when he wrote, faced a British citizen seeking redress against the government.78 It is not, I think, fair to accuse him of suggesting that Britain should have no administrative law, which would be absurd, but only that it should have no droit administratif on the French model as he, inaccurately, described it. But whatever the criticisms properly made of his foray into French law, his point on the British system in my view remains sound: that it is for us, in our own tradition, a source of strength that claims, whether against the government, or a minister or an official, or against a private citizen or a corporation, come before the same judges in the ordinary courts of the land. The remedies sought and the basis of the claim in the one class of case may differ from those in the other; and for convenience the claims may be grouped before judges expert in the field. What Dicey viewed with disfavour was the allocation of official claims to official judges sitting in official courts. His analysis may have been wrong but his judgment, as applied to our system, was sound. I would myself view with suspicion any body, outside the province of the ordinary courts, deciding rights between the citizen and the state in any of its manifestations, unless the lawfulness of its decisions was reviewable by the ordinary courts. This, as I understand, was Dicey’s essential point.

I conclude. Dicey was a genius, but a complex genius, a man subject to contradictions and blind spots, many of them attributable to his obsession with the union with Ireland. Since his death—in, appropriately enough, 1922—the Irish republic has been established and Ireland has confidently acceded to the front rank of independent nations. But the problem of governing Northern Ireland has remained an intractable problem to which a solution may at last, but only may , be in sight. Perhaps Dicey may be forgiven for allowing this problem to dominate the last half of his life.


4

The Evolving Constitution*

Viewed in retrospect, the half century which followed our victory in 1945 was a period of unusual constitutional quiescence. The powers of the House of Lords were, it is true, further curtailed by the Parliament Act 1949, and the House was given a blood transfusion by the Life Peerages Act 1958. Fifty years of devolved government in Northern Ireland were brought to an end, for reasons unhappily all too familiar, by the Northern Ireland (Temporary Provisions) Act 1972. The Greater London Council was established by the Local Government Act 1963 and abolished by the Local Government Act 1985. The European Convention was ratified in 1951 and a right of individual petition granted in 1966. Many former colonial territories became independent states, mostly within the Commonwealth, with their own, usually entrenched, constitutions. But most of these changes were seen as events of political rather than constitutional significance, if seen as significant at all. None of them aroused the passion, or made the impact on the public, or gave the sense that fundamental features of the constitution were at stake, which characterized the struggle over the House of Lords’ powers in the early years of the century, or the long battle over Irish Home Rule from 1883 onwards, or the campaign to enact the great Reform Act of 1832. It seems plain, looking back, that the change of greatest constitutional significance during the period was our accession to the European Economic Community by the European Communities Act 1972, but at the time this was seen by most, and perhaps offered to the public, more as a political and economic change than a constitutional one.

It may be this long period of inertia which contributed, in part at least, to the flood of constitutional legislation released by the Blair government after the 1997 election. The Prime Minister himself, still in opposition, described this as ‘the biggest programme of change to democracy ever proposed’,1 and a more objective commentator, Professor Robert Hazell, has described Labour’s constitutional reform programme as ‘the major achievement of their first term’.2 To have enacted 11 statutes of constitutional significance, in some cases major significance, in the first legislative session of the new Parliament is indeed a striking record—an exercise on which, perhaps, only a fresh and energetic government, unconstrained by long experience of office, would ever have embarked. But the process of constitutional change is by no means complete, as the government itself would be the first to assert. So it is perhaps a good moment to think a little about the constitution as it evolves, in a neutral, objective, unprescriptive, and, at this stage, necessarily tentative way.

With reference to reform of the House of Lords the government has more than once asserted that ‘there is no intention to begin from first principles’.3 One can understand the opposition response in the Lords: ‘Can that really be true? After all, where else would one begin?’ But one can also understand that we have to start from where we are. Even the fathers of the American republic who gathered in Philadelphia to prepare the constitution of the United States did not have a clean sheet of paper before them.4 The sheet before us has 1,000 years of history written on it.

But it is surely salutary, in considering any change or proposed change, to bear in mind the first principles which underlie, or should underlie, the constitution of a modern, liberal, democratic state governed by the rule of law such as we aspire to be. For first principles are by definition basic principles and provide a touchstone—not a conclusive test, but a touchstone—in deciding whether a reform or proposed reform points in the right direction or a wrong one.

Any interested and reasonably intelligent citizen could no doubt amuse him—or her—self by formulating the first principles which should underlie our constitution. I shall myself put forward three such principles, accepting of course that additional and probably better principles could be formulated. Mine may provoke dissent, or qualifications other than those I shall myself make. They may on the other hand strike everyone as obvious and platitudinous beyond endurance: if so, I am unabashed since it is in the nature of a first principle to be obvious and platitudinous. Let me state these, as I hope unstartling, principles.

First: decisions affecting the life and activities of the citizen should generally speaking be made at the lowest level of government consistent with economy, convenience, and the rational conduct of public affairs. This is plainly akin to the European principle of subsidiarity. But I am not sure that the notion of subsidiarity applies at any level below that of the member state, and in any event this expression has acquired certain nuances which are irrelevant for present purposes. So I shall call this ‘the devolutionary principle’.

Secondly: the legislature should broadly reflect the opinion of voters, including those in a significant lawful minority. I shall call this ‘the representative principle’.

Thirdly: the laws of the land should be justly administered by judges and magistrates who are and are seen to be separate from and independent of both the legislature and the executive. I shall call this ‘the principle of judicial independence’.

I would like, inevitably briefly, to touch on some aspects of these principles in the context of our evolving constitution.

I. The devolutionary principle

While there is endless scope for argument about the application of this principle—what powers should be devolved and to what level?—I doubt if any rational person would challenge the principle as such. It would be obviously absurd if the central government were to concern itself with (for instance) local refuse collection, and equally absurd—although it is not so long since certain local authorities declared their areas to be nuclear-free zones—if (say) foreign policy and defence were not conducted by the central government. So the problem is where to draw the line, or lines. The devolutionary principle as I have expressed it is, I think, the ethical principle which underlies any federal or quasi-federal structure, and it recognizes what I take to be a fact of political life: that the further removed from the citizen a government is, the more bureaucratic and out of touch with local problems the citizen tends to perceive it to be. The usual British perception of the not very swollen bureaucracy in Brussels illustrates the point.

It would seem clear that the devolutionary principle provides the rationale of the Government of Wales Act 1998, the Scotland Act 1998, the Northern Ireland Act 1998 and—although it is somewhat different—the Greater London Authority Act 1999. The bodies established by these Acts are still of course in their infancy, and I shall not attempt to summarize the differing and complex statutory provisions which govern them, a task already admirably done under the auspices of the Constitution Unit at University College London.5 I would make four points.

First, in each of Scotland, Wales, Northern Ireland, and London the representative body is elected for a fixed term of four years, subject in Scotland and Northern Ireland to earlier dissolution on a two-thirds vote of members. This provision contrasts with the five-year maximum which obtains at Westminster. Of the 15 governments which have completed their terms since 1945, only five have run for approximately five years and in these cases the government in power at the end of that time either lost (as in 1964, 1979, and 1997) or won with a greatly reduced majority (as in 1950 and 1992). Of the governments which served a term of around four years, five were comfortably re-elected. One possible inference—there are others—is that after about four years the public want an opportunity to vote again. If so, a fixed four-year term subject to earlier dissolution on a vote of no confidence would offer a possible solution.

Secondly, the parliament in Scotland and the assemblies in Wales, Northern Ireland, and London are elected under a system of proportional representation, although the form of PR used in Northern Ireland is different from that in Scotland, Wales, and London. I take these provisions to reflect what I have called the representative principle. The predictable effect of PR was to reduce the prospect of one-party government. In Scotland it has led to a coalition, in Wales to a minority administration at risk if its opponents combine against it. In Northern Ireland, coalition is a cardinal feature of the devolved settlement. Disraeli’s much-quoted observation that ‘England does not love coalitions’, if accurate at all, should now perhaps be read rather literally. It may be that the practical operation of the devolved bodies, elected by PR, will yield lessons applicable to Westminster elections: the government’s intention is to review the working of the new systems in Scotland and Wales and then assess whether changes might be made.6

Thirdly, in neither Scotland nor Wales have the devolved institutions enjoyed a trouble-free début. In both countries they have been the subject of strong media criticism. In both, as polls show, the expectations of the public have been disappointed. But in neither country has the devolved administration shown itself to be a compliant tool of Westminster or Whitehall. The Scots took an independent line on tuition fees, and made a more generous settlement for teachers’ pay. The Welsh threw off the leadership of a man seen—rightly or wrongly—as insufficiently independent of central government, and negotiated a grant outside the Barnett formula to match EU structural funds. The Mayor of London has taken his own line—right or wrong—on the future of the underground. There has been strikingly little strife between the parties. And, perhaps most significantly of all, the sense of public disappointment in Scotland and Wales has led, not to calls for the whole devolutionary experiment to be scrapped, but for increased powers to be granted to the devolved institutions. A similar plea has been heard in London. On present evidence—and I here leave aside Northern Ireland, as a special case—it would seem more likely that the devolution settlement will be extended than that it will be revoked or wither away.

My fourth point is this. Dicey’s opinion was that federal government tended to be weak, conservative, and legalistic.7 He would, I think, have expected the quasi-federal system which we now have to show the same characteristics. It is much too soon to judge whether it will. But it may be that government founded on a cross-party consensus will prove to be strong. Early indications do not suggest undue conservatism. And we have to hope that the system is not discredited by objectionable legalism.

What then of England? Stands England where she did? The questions are pertinent, since England has been described as ‘the gaping hole in the devolution settlement’8 and the present arrangements in England as ‘inherently unstable’.9 Further change in the regional arrangements for England has been described as ‘inevitable’.10

One manifestation of the English problem, as it has been called, is at Westminster. In the light of the devolution settlement the over-representation of Scotland and Wales becomes harder to justify. The future of the territorial secretaries of state has become problematical.11 There is an obvious lack of symmetry in an arrangement which prevents English MPs voting on a large range of matters devolved to Scotland but permits Scottish MPs to vote on the same matters relating to England. It is even more asymmetrical that while the people of Scotland, Wales, and Northern Ireland, accounting between them for 15 per cent of the population of the United Kingdom, enjoy the benefit of devolved institutions, no similar benefit is enjoyed by the 85 per cent of the population who live in England. The point has been made that if Scottish, Welsh, and Northern Irish MPs were to be denied, or were by convention to abjure, the right to vote on purely English legislation, a government might have a majority in the British but not in an English parliament.12

It may be—I express no view—that some of these problems are more theoretical than practical. Constitutional arrangements which develop organically tend to be asymmetrical but may still work. For 18 years a government with nothing approaching a majority in Scotland legislated for Scotland, and I recall no protest by English MPs. If on a matter dear to English voters, applying only to England and opposed by a majority of English MPs, legislation was carried by Scots, Welsh, or Northern Irish votes, there would no doubt be an outcry and a demand for change, but the parliamentary arithmetic would not seem to make that a very likely event, for the foreseeable future at least. The more interesting, and still open, question is whether the time is coming when a greater measure of devolution should be extended to the English regions.

Here, there has been change. In 1994 there were established government offices in eight artificially created English Regions: the North East, the North West, Yorkshire & Humberside, the East Midlands, the West Midlands, the South West, the East of England, and the South East. Their essential function was to represent central government locally, particularly in the fields of transport, the environment, employment, and trade and industry. The Labour Party, in its 1997 manifesto, proposed to establish regional development agencies (RDAs) in the eight regions, to coordinate economic development, help small business, and encourage inward investment. This was duly done under the Regional Development Agencies Act 1998. The boards of RDAs now comprise around 13 members drawn from local authorities, the private sector, education, trade unions, and regional quangos.13 It was also proposed in 1997 to establish regional chambers to coordinate transport, planning, economic development, bids for European funds, and land use planning. It was recognized that the demand for elected regional government varied across England, but ‘in time’ legislation would be introduced to allow the people, region by region, to decide in a referendum whether or not they wanted elected regional government. Arrangements for elected regional assemblies would be made only where clear popular consent was established.

In the event, regional chambers (or ‘regional assemblies’ as they style themselves) have been set up. They have between 35 and 117 members, a majority of whom are elected local authority representatives and about one-third drawn from business, trade unions, voluntary organizations, and other interests.14 They have been designated under the Regional Development Agencies Act 1998, which obliges the RDAs to take account of their comments on the RDAs’ Regional Economic Development Strategy. But the regional chambers’ statutory existence has been described as ‘slim’ and their budgets as inadequate, even for the discharge of their limited functions,15 and there has as yet been no referendum to test the state of public opinion in any of the regions. The people of England have not yet spoken. But they have, it seems, begun to murmur.

The Campaign for a North East Assembly was founded in 1992 to campaign for directly elected regional government. After the 1997 election a North East Constitutional Convention, chaired by the Bishop of Durham, was set up, in conscious imitation, as one would suppose, of the constitutional convention which the Scots set up in 1988 to prepare the way for Scottish devolution. It is perhaps unsurprising that the North East should emerge as the pioneer of administrative devolution to the regions, being the area furthest from London and closest to Scotland. And it has the strongest of all motives: a sense of grievance at the allocation of public expenditure. As Lord Barnett, the author of the formula which bears his name, has pointed out:

    In the north-east, GDP per head was 13 percentage points below Scotland in 1997, but government expenditure per head was not higher—it was 19 percentage points lower.16

But the North East does not stand alone. Constitutional conventions have also been set up for the North West, Yorkshire, the West Midlands, the South West, and Cornwall. So far, the constitutional conventions from the North East and the North West have published proposals for elected assemblies.17 The North West propose regionalized representation in the House of Lords.18

‘England’, it has been said, ‘is the space where everything is still to play for’.19 But do the people want to play? No-one can yet be sure. Any attempt to introduce elected regional assemblies would plainly be futile and self-defeating unless there is a clear popular demand. And such a demand must show a reasoned justification, whether in terms of enhanced local democracy, or improved economic management, or on other grounds. A recent report by Mark Freedland and Paul McQuail has authoritatively examined the wide range of issues to be considered and resolved.20 At this stage I would venture only three tentative conclusions:

(1) it appears that the level of interest in and enthusiasm for elected regional assemblies varies considerably from one region to another. But

(2) the somewhat artificial boundaries of the regions as currently drawn do not necessarily raise an insuperable objection. It is of course true that none of the English regions is, like Scotland and Wales, a historical entity, the successor to a nation. But that is true of some of the regions now exercising devolved powers in our largest European neighbours, France, Germany, Spain, and Italy.21 It is even more true of those oblong states which fill much of the American Mid West, more or less arbitrarily drawn but over time engaging the loyalty of their citizens. The boundaries of the South West region are nonetheless a source of controversy. It has been pointed out that Moreton-in-Marsh on its eastern extremity is closer to Newcastle-upon-Tyne than to Land’s End at its western extremity. A Cornish constitutional convention is already in being. If Cornwall itself does not become a region, somewhat more than 20,000 Cornish persons may wish to know the reason why. But if it does, what has become of regionalism? Cornwall on its own would be a small region. At present, the population of the least populous region (the North East, at 2.6 million) is something over a quarter of that of the most populous (the South East, at 8 million). But disparity between the sizes of regions is not necessarily a conclusive objection. The ratio of the smallest to the largest region in Germany and Spain is 1:25, in France 1:15, in Italy 1:50.22 There is also, in Europe, a very wide divergence between the proportions of total public expenditure which is controlled by the regions, from 2 per cent in France to 25 per cent in Germany and Spain.23 Thus

(3) if there were to be effective devolution to the regions, a very wide range of choices would have to be made, not only concerning boundaries (although these would doubtless be the subject of controversy) but also and more importantly concerning powers, numbers, relations with existing organs of local government and, above all, the overriding questions of how the regional administrations would be financed and what, if any, tax-raising powers they would have.

II. The representative principle

I defined this to mean that the legislature should broadly reflect the opinion of voters, including those of a significant lawful minority. The Report of the Independent Commission on the Voting System (‘the Jenkins Commission’) pithily expressed the same principle:

    Fairness to voters is the first essential. A primary duty of an electoral system is to represent the wishes of the electorate as effectively as possible.24

The main qualifications to the principle are familiar. Those elected should exercise their judgment in the interests of their constituents and not act as mandated delegates. It is reasonable to require a certain level of support before parliamentary representation is achieved, to avoid the proliferation of small, perhaps single-issue, parties. Representation may properly be denied to those adopting non-democratic methods. I do not think that these qualifications are controversial.

Since the House of Commons is the central institution of our democracy, one would perhaps expect the system employed for elections to it to be closely based on the representative principle. Whether the simple majority system used for elections to Westminster—unlike elections to the devolved institutions and the European Parliament—gives fair effect to the principle is of course very controversial, and (as already noted) the subject of deferred decision.

Those who advocate change to a more proportional system draw attention to a number of anomalies and disproportionate results yielded over the years. In 1945 the Labour Party obtained 12 million votes and won 393 seats. In 1950 that party won 1¼ million more votes but won 78 fewer seats. In 1951 it won its highest ever percentage of the poll and its highest ever number of votes. The Conservatives won a quarter of a million fewer votes but gained a majority of 26 seats over Labour. In February 1974 the Conservatives had an advantage of 0.7 per cent—a quarter of a million votes—but won fewer seats than Labour. But the main losers were the Liberals, who won more than half as many votes as Labour (six million)—amounting to 19 per cent of the vote—but only 2 per cent of the seats. In October 1974 the Liberals suffered again: their 5.3 million votes were more than half those of the Conservatives, but yielded 13 seats against the Conservatives’ 277. In 1983 the 25.4 per cent of the vote won by the Alliance achieved only 3.5 per cent of the seats. In 1997 the Labour Party won 63.6 per cent of the seats with 43.2 per cent of the vote, the Liberal Democrats 7 per cent of the seats on 16.8 per cent of the vote. In Scotland, Wales, and almost all the major provincial English cities Conservative representation was eliminated, despite the winning by the party in these areas of 1.8 million votes, 17 per cent of the total. In the 2001 general election, Labour won 62.7 per cent of the seats on 40.8 per cent of the UK vote.

Those who resist change to a more proportional system suggest, no doubt rightly, that any voting system may on occasion yield an anomalous result. But they would claim that the simple majority system now operated has the virtue of yielding clear outcomes, which make for strong government by a single party and the avoidance of coalitions paralysed by internal dissension and the need for compromise. The Jenkins Commission, reviewing the history of the last 150 years, has questioned that contention. For 43 of those 150 years Britain has been governed by an overt coalition. In addition there have been 34 years in which the government of the day was dependent on the votes of another party or parties. For another nine years the government of the day, while commanding a majority, nonetheless enjoyed so narrow a majority as to give it no certainty of success in the division lobby. Thus in only 64 out of the last 150 years has a single-party government enjoyed undisputed command over the House of Commons.25 Any decision on the appropriate voting system must, I need hardly say, be a matter of political and democratic, not legal, decision. Whether the quality of government during that period of 64 years was so markedly superior to that during the balance of 86 as to justify the present system will be a proper matter to consider when making that decision.

The House of Lords in its historic hereditary form paid little respect to the representative principle. So it is not surprising that the preamble to the Parliament Act 1911 should have indicated an intention to substitute a popular for a hereditary chamber, although recognizing that such a substitution could not ‘immediately be brought into operation’. Eighty-six years later, in 1997, the Labour Party in its manifesto undertook to end the right of hereditary peers to sit. This was to be the first step in a process of reform to make the House of Lords ‘more democratic and representative’. The House of Lords Act 1999 largely achieved the first of these objectives. The second awaits accomplishment. A star-studded Royal Commission on the Reform of the House of Lords, chaired by Lord Wakeham, has reported.26

As it now stands, the House of Lords has a number of features which make it unique, or if not unique, unusual, in comparison with second chambers elsewhere. I draw attention to 10 such features.27

(1) It retains a hereditary element. Only the upper houses in Belgium and Lesotho, and the single chambers in Zimbabwe and Tonga, have this feature.28 There are now only 92 hereditary members of the House of Lords. But this is not an insignificant number. There are, after all, only 100 members of the United States Senate.

(2) Although, pursuant to the 1999 Act, the nominal membership of the House has been drastically reduced from its former total of nearly 1,300, its current membership of around 700 is exceptionally large, both absolutely and relatively. Of 20 second chambers considered by Meg Russell in her superb study Reforming the House of Lords: Lessons from Overseas, none is as large.29 The Italian Senate, with a membership of around 326, comes closest. Ours is also one of only three countries (the others are Kazakhstan and Burkina Faso) where the second chamber is bigger than the first.30 This point is the more striking since some consider the House of Commons itself to be unduly large: the late Sir Robert Rhodes James, for example, with his long experience both as clerk and member, considered that the membership of the House of Commons should not exceed 500.31 If the House of Lords were half the size of the current House of Commons, it would still be the largest second chamber in the world.32

(3) There is no minimum age for membership (other than the former age of majority, 21), no term of office, and no retirement age. Many second chambers have a minimum age of 30 or more.33 In most the members serve for a specified term, often longer than in the first chamber. In Canada, where senators do not serve for a specified term, there is a retirement age of 75.34

(4) In contrast with members of almost all other second chambers, members of the House of Lords are effectively unpaid, nor do they enjoy the administrative support made available, for instance, to French and Australian senators.35

(5) Apart from 92 surviving hereditary peers, all members of the House of Lords have been appointed (26 of them, of course, as lords spiritual). In no western industrialized country except Canada is such reliance placed on appointment. Most second chambers are very largely filled by election, whether directly or indirectly.36

(6) While members of the House of Lords are drawn from all parts of the United Kingdom, the House is unusual in its lack of any formal representation of the constituent territories of the nation. The United States Senate, giving equal representation to Wyoming with under half a million inhabitants and California with nearly 30 million is perhaps the classic example of territorial representation. Here, with the disappearance of Scottish representative peers, territorial representation may even be said to have diminished.

(7) Traditionally, as is well known, one party in the House of Lords enjoyed a permanent majority. Despite the changes made, more peers continue to take the Conservative whip than any other, although Labour and Liberal Democrat peers together outnumber Conservative peers, and the number of cross-benchers is significant. It is not unusual for a government to be able to rely on a majority in the second chamber: Ireland and (when the senate is newly elected) Italy and Spain provide examples.37 But only in France does one find an upper house structurally biased in favour of politically conservative forces: the French Senate has never had a socialist majority.38

(8) While very many former MPs become members of the House of Lords, there has in the past been effectively no traffic in the other direction. This has been so in Canada also, but contrasts with the practice in, for example, Ireland, Germany, and Australia where the second chamber may serve as a stepping-stone to the first.39

(9) Although other upper houses, such as the Irish and Australian senates, include cross-bench or independent members, in none are these as numerous or as potentially influential as in the House of Lords.40 The 160-odd cross-bench members of the House of Lords include people of acknowledged authority in a range of different fields, and can on occasion determine the outcome of contentious issues.

(10) The bishops and Law Lords who currently sit in the House of Lords have, to my knowledge, no counterpart in any second chamber elsewhere, certainly not in any developed country.

Although supplied with information on second chambers elsewhere, the Wakeham Commission concluded that these were too different from our own to offer any general lessons or guidance.41 It is of course true that constitutional organs which have grown up in one country cannot be crudely transplanted to another without a high risk of rejection. But overseas experience can, as I think, be valuable, not in offering a blueprint for a reformed second chamber in this country but as suggesting certain dos and don’ts to inform, in however general a way, the course of debate on the future shape of the chamber. I would tentatively proffer a series of seven propositions.

(1) The second chamber should not be in a position to challenge the dominance of the first. In our case there is in my view no risk of this, for three reasons. First, the House of Lords may only delay legislation for a year: there is, I think, no move to lengthen this period, which may in practice, depending on the parliamentary timetable, mean very little delay.42 Secondly, the House of Lords’ powers in relation to financial legislation are even more limited. Since supply is the lifeblood of government, this is a potent fetter. Thirdly, and most importantly, it is the House of Commons which makes and unmakes governments. The prime minister must command a majority in the Commons, not the Lords. A vote of no confidence in the Commons is fatal, in the Lords not. Political power will continue to reside in the Commons and, as a result, political talent will be concentrated there. The spotlight of media attention will continue to focus on the Commons, not the Lords. It is not, I would suggest, necessary to deny democratic legitimacy to the Lords to preserve the constitutional dominance of the Commons.

(2) The second chamber should not replicate the first. In Italy the senate is elected at the same time as the lower house, on a somewhat similar basis, and enjoys the same powers. It has been described as ‘almost a carbon copy’.43 Not surprisingly, it is perceived to contribute little to the system save delay.44 Thus the Lords should complement and not duplicate the work of the Commons, and its primary role must be to review and revise draft legislation. The Jenkins Commission observed that ‘legislation is not very effectively scrutinised in the House of Commons’.45 Many would agree. Free from constituency duties, members of the House of Lords are well placed to perform this very important task. This is not to say that the House of Lords should not seek to hold governments to account and debate general issues, but governments are most effectively held to account in the House of which all but two or three cabinet ministers are members, and debates in the Lords, however high their quality, do not usually attract very much public attention.

(3) The Wakeham Commission recommended that:

        [t]he reformed second chamber should be so constructed that it could play a valuable role in relation to the nations and regions of the United Kingdom whatever pattern of devolution and decentralisation may emerge in future.46

    International experience would strongly endorse that conclusion. The most effective and well-respected second chambers are those where the territorial link is strongest (as in Germany, pre-eminently, and the United States); the least effective and worst regarded are those where the territorial link is weakest (as in Ireland and Canada). The unsettled and probably incomplete state of our devolutionary process poses obvious problems in deciding how to give an influential voice to the nations and regions. That such a voice should be given is in my view indisputable.

(4) International experience suggests that if a second chamber is to earn the respect of the public it must be, and be seen to be, democratic and representative. This points towards a process of election, whether direct or indirect. The clearest example of an appointed second chamber is the Canadian Senate, to which members are effectively appointed by the prime minister.47 For this among other reasons it is not a popular body.48 Proposals for its reform were first made within seven years of its creation, and have continued ever since.49 The Wakeham Commission have supported the principle of election, advancing three models under which 65, 87, or 195 members would be elected in a House of around 550 members.50 This would represent an elected element of 12, 16, or 35 per cent. A chamber with any elected element would no doubt (in the language of the 1997 manifesto) be ‘more democratic and representative’ than the existing chamber, but one has to question whether a House with at most one-third of its members elected would be seen by the public as, or would in truth be, either democratic or representative. The question whether the composition of the reformed chamber should give more direct effect to the representative principle is perhaps the most fundamental of all the questions to be resolved in coming months.

(5) The Wakeham Commission recommended that:

        [t]he reformed second chamber should not be capable of being dominated by any one political party . . . 51

    Experience in this country and France would support that conclusion. It is also unsatisfactory if the government of the day can almost always rely on a majority in the second chamber, as in Ireland, Canada, and newly elected senates in Spain and Italy. It is those chambers which can and do on occasion challenge the government of the day, as in Australia, that earn the greatest public respect. Where members are elected, this points towards a different electoral cycle, different terms, different constituencies, and different electoral procedures.

(6) Most second chambers have between a third and a half as many members as the first.52 Even if reduced to around 550 members, as the Wakeham Commission recommended, the House of Lords would in international terms remain very large, both in relation to the House of Commons and absolutely. I am not sure that the question of size has been adequately addressed. Some 250 peers have been appointed in the last four years, many of them (fairly enough) to lessen the government’s numerical disadvantage. When a change of government occurs, the incoming government may in turn wish to strengthen its representation. There is the risk that the House could again swell to unmanageable proportions.53 Closely linked with the question of size is the question of pay, administrative support, and accommodation. The crucial question, perhaps, is whether the country’s best interests will be served by a relatively large body of part-time, more or less unpaid members or by a smaller body of more or less full-time, paid, and administratively-supported members.

(7) The Wakeham Commission recommended that:

        The reformed second chamber should contain a substantial proportion of people who are not professional politicians, who have continuing experience in a range of different walks of life and who can bring a broad range of expertise to bear on issues of public concern . . . 54

    The presence of some such members up to now has generally been seen as a source of strength. Whatever the ultimate constitution of the chamber it seems desirable that there should continue to be this element. The Appointments Commission recommended by the Wake-ham Commission and now in operation should provide an adequate guarantee of quality, integrity, and balance.

III. The principle of judicial independence

I turn thirdly, and necessarily briefly, to my third principle, the principle of judicial independence.

While the British constitution does not, quite obviously, provide for the separation of legislative and executive authority, it does (save in two respects) provide for an absolute separation of judicial from legislative and executive authority. The two exceptions are, of course, the Lord Chancellor, who is a member of all three branches of government, and the Law Lords, who are members of two.

The constitutionally anomalous role of the Lord Chancellor has been recognized for many years. Jeremy Bentham waxed polemical on the subject.55 But criticism has become increasingly strong in recent years. It is directed not to the Lord Chancellor’s roles in the legislature and the executive, in which respect he differs from no other minister, but to his combination of these with his judicial role, that of head of the judiciary.

This role (as distinct from the Lord Chancellor’s role as the minister responsible for his department and the court service) has four main practical manifestations. The first is a purely judicial role: although he is nominally the senior judge of the Court of Appeal and the Chancery Division, this role is in practice confined to the appellate committee of the House of Lords. It is a role which has come under increasing pressure over the last 30–40 years, partly because of increasing demands on the Lord Chancellor’s time and attention, which prevent him devoting significant tracts of time to judicial business, and partly because of a growing readiness to question the impartiality of the Lord Chancellor in any case bearing, however remotely, on the interests of government. It seems perhaps unlikely that these pressures will lessen.

The second manifestation is as the appointer of judges, a task which would probably not, without constitutional safeguards, be entrusted to a ‘pure’ member of the executive. This role also is under pressure. Changes have already been made. Further changes have been widely canvassed. I hope that any further changes will take account of what I regard as the wise words of Alexander Hamilton, writing in The Federalist with reference to judicial and other appointments under the proposed United States constitution:

    Premising this, I proceed to lay it down as a rule that one man of discernment is better fitted to analyze and estimate the peculiar qualities adapted to particular offices than a body of men of equal or perhaps even of superior discernment.

        The sole and undivided responsibility of one man will naturally beget a livelier sense of duty and a more exact regard to reputation. He will, on this account, feel himself under stronger obligations, and more interested to investigate with care the qualities requisite to the stations to be filled, and to prefer with impartiality the persons who may have the fairest pretensions to them.56

Hamilton of course required the cooperation of the Senate as a check upon ‘a spirit of favouritism in the President’,57 but it is a long time since any Lord Chancellor was accused of favouritism, political or otherwise.

The third manifestation is the Lord Chancellor’s role as, in practice, the sole disciplinary authority in relation to judges. This again is not a role which could, without constitutional safeguards, be entrusted to the executive. The net result is to spare us the complicated and time-consuming procedures to which many other countries are obliged to resort.

The fourth manifestation is the most elusive but the most important of the four. It is the Lord Chancellor’s role as the guarantor, at the highest level of government, of the values of the legal system and the rule of law. The Lord Chancellor’s seniority, the lack of any possibility of his preferment, and his peculiar identification with the judiciary enable him to perform this role with a degree of authority which no other minister could hope to enjoy. It may be thought by some that in our benign and well-ordered democracy there is no need for such a watchdog. I counter with James Madison’s enduringly pertinent observation in the Virginia Convention in June 1788:

    I believe there are more instances of the abridgement of the freedom of the people by gradual and silent encroachment of those in power than by violent and sudden usurpations.

If the office of Lord Chancellor is to be reformed, and pressure for reform undoubtedly exists, I hope that attention will be paid not only to the anomalies to which the office is subject but also to its strength and virtue in our constitutional system.

    Lastly, the Law Lords. The Wakeham Commission concluded:

    There is no reason why the second chamber should not continue to exercise the judicial functions of the present House of Lords.58

This was no doubt a reasonable conclusion for the Commission, considering the shape of a reformed chamber, to reach. But it does not address a more fundamental question: whether it is desirable that the House of Lords or a reformed second chamber should exercise judicial functions at all. Montesquieu did not think so:

    . . . there is no liberty if the power of judgment be not separated from the legislative and executive powers.59

Hamilton agreed:

    These considerations teach us to applaud the wisdom of those States who have committed the judicial power, in the last resort, not to a part of the legislature, but to distinct and independent bodies of men.60

These points, however valid when made, scarcely reflect the reality of our present position. The Law Lords are for all practical purposes a distinct and independent body of men, and, despite the duality of their role, liberty seems, by and large, to have survived tolerably well. Our existing arrangements, if not unique, are certainly highly unusual, but singularity is not in itself an argument for change if the system works satisfactorily. Those who favour change (who include me, but not a number of my colleagues and not, to my knowledge, the government) do so for two main reasons. The first is that the institutional structure should reflect the practical reality. If the appellate committee of the House of Lords is, as for all practical purposes it is, a court acting (subject to some derogations) as the supreme court of the United Kingdom and as such entirely independent of the legislature, it should be so established as to make clear both its purely judicial role and its independence. The present position can mislead the ill-informed. When, for example, the Pinochet case was appealed to the House of Lords some foreign observers mistakenly thought that the issue had ceased to be a judicial and had become a political one.

The second is a practical reason. As a committee of the House, the accommodation, resources, and facilities made available to the Law Lords are determined by the House authorities. In some respects these facilities are excellent; in others they are certainly not. I doubt if any supreme court anywhere in the developed world is as cramped as our own. This is not the product of spite or malevolence or public parsimony. It is the result of an acute shortage of space available to the House of Lords in the Palace of Westminster and a wholly understandable precedence given by the House authorities to those who manage and work in the legislative chamber. The House of Lords is, after all, a branch of the legislature, and not a court. The needs of legislators come first. This is, as I say, understandable and, from the point of view of the House, not unreasonable. What is unreasonable, as I would suggest, is that decisions directly affecting the administration of justice at the highest level should be made by those who have no responsibility, and no primary concern, for the proper functioning of our supreme court. In the end it seems likely that the pressure on space will be decisive: not for the first time, constitutional reform may be the child of administrative necessity.

In conclusion, I would apologize for the over-indulgent length of this discourse. But only half-heartedly. For these are important, topical, and long-term issues, bearing on the future of our nation. They deserve our attention. Our constitution neither is nor should be static and immobile. The challenge is not to avoid change but to direct it. As Jefferson observed:

    Laws and institutions must go hand in hand with the progress of the human mind . . .We might as well require a man to wear the coat that fitted him as a boy, as civilized society to remain ever under the regime of their ancestors.
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The Old Order Changeth1

Of the proposals announced by the government on 12 June 2003 (to abolish the office of Lord Chancellor, to create a new Department of Constitutional Affairs in place of the Lord Chancellor’s Department, to establish a judicial appointments commission for England and Wales, and to establish a new supreme court of the United Kingdom, separate from the House of Lords),2 the most eye-catching, the most widely criticized, and in the event the most contentious was that to abolish the Lord Chancellor’s office. A strong body of opinion, regarding the proposal as ill-considered and unnecessary, thought it wrong to abolish an office which, for all its inherent anomalies, was so ancient and so deeply embedded in our constitutional arrangements.

The Department of Constitutional Affairs came into existence at once, without legislation. The other proposals were, broadly, enacted by the Constitutional Reform Act 2005, which received the Royal Assent on 24 March 2005: ‘broadly’, because the office of Lord Chancellor was very substantially modified but not abolished. Now that the dust has begun to settle it is perhaps possible to venture two conclusions. First, the substantial modification of the office of Lord Chancellor, if not its outright abolition, had, irrespective of politics and personalities, become all but inevitable sooner rather than later. Secondly, the proposal relating to the Lord Chancellor was indeed the key proposal, from which (if adopted) the other proposals naturally followed. There remains, however, a question, which only time, experience, and further constitutional development will resolve, whether the transformation which has been effected will prove to have deprived our constitutional system, irremediably, of an important safeguard.

The long (and nearly continuous3) history of the Lord Chancellor’s office cannot be divided into neat, watertight, chronological compartments. But it can be loosely said, although with no sharp borderlines, to fall into four phases. During the first phase, the office was largely held by churchmen who were not common lawyers, and its significance derived from the Chancellor’s control of the royal office from which writs were issued and through which, accordingly, the royal function of dispensing justice was in part discharged. The Lord Chancellor’s continuing custody of the Great Seal is a reminder of this function, and his very longstanding ecclesiastical patronage may derive from his recognition as the keeper of the King’s conscience. During the second phase the office was held sometimes by churchmen, sometimes by laymen, sometimes by lawyers, often not. The importance of the office lay in the holder’s role as, in effect, chief minister of the Crown and his authority derived from his close association with the seat of power. Wolsey, with his immense wealth, power, and international influence, is the prime example. As Johnson put it:

                    In full-blown dignity, see Wolsey stand,

                    Law in his voice, and fortune in his hand:

                    To him the church, the realm, their pow’rs consign,

                    Thro’ him the rays of regal bounty shine,

                    Turn’d by his nod the stream of honour flows,

                    His smile alone security bestows.4

More and Clarendon, although lesser political figures, were in a similar mould. The third phase was predominantly judicial. During this phase the Lord Chancellor was first and foremost, despite other duties, a judge. He presided in the Court of Chancery, single-handedly until 1813.5 He was responsible, often with little assistance,6 for the judicial business of the House of Lords and, later, the Judicial Committee of the Privy Council. There flourished such major judicial figures as Nottingham, Macclesfield, Talbot, Hardwicke, Eldon, and, later in the nineteenth century, Selborne and Cairns. It was then that the image became fixed of the Lord Chancellor, an active judge, as head of the judiciary. The judicial standing of the Lord Chancellor was indeed the defining feature of the office, the feature which distinguished it from all other ministerial offices. The fourth phase, which saw the growth of heavy departmental responsibilities, may perhaps be dated back to 1885, when Kenneth Muir Mackenzie became Permanent Secretary of a new Lord Chancellor’s Office which, though small, began to look like a department of state. Succeeding Lord Chancellors such as Halsbury, Herschell, Loreburn, Haldane, and Birkenhead did not cease to sit judicially, and did so in some cases with great distinction, but as the pressures of departmental business intensified over the twentieth century, particularly following the Courts Act 1971, so the time available for the Lord Chancellor to sit judicially was increasingly squeezed. For Labour Lord Chancellors the squeeze was even more acute, given the Labour Party’s then chronic under-representation in the House of Lords.

Save perhaps during the first phase (and even then, one former Chancellor, who had proposed a poll tax, died at the hands of the mob7) the office has not been immune from criticism. The fates of Wolsey, More, and Clarendon are evidence of that. Bentham attacked the office as a ‘monster’ in language which was strong even for him:

    All these discordant bodies you see inclosed in one robe, that every one may corrupt another, if it be possible, and that the due discharge of the functions of any one of them may be impossible. Such is the care and providence of chaos.8

Lord Brougham, alive to the difficulty of discharging the Lord Chancellor’s duties in court, in the Lords, and in cabinet, harboured ill-defined ambitions to divide his functions and set up a ministry of justice,9 the latter a scheme also favoured by Lord Westbury.10 Lord Langdale MR, a disciple of Bentham, echoed his master’s criticisms in 1836 in more moderate terms: he wished to detach the ministerial from the judicial duties of the Lord Chancellor and proposed to take from him the custody of the Great Seal, to limit his functions to his judicial duties in the Court of Chancery, to entrust the Great Seal to a Lord Keeper who would have no judicial duties and would act as a Minister of Justice, and to entrust the hearing of appeals to a Lord President of the House of Lords who would be helped by lawyers, to be styled ‘Lords Assistant’, chosen by himself.11 Lord Langdale referred to the ‘utter impossibility of [the Lord Chancellor’s] great and important duties being satisfactorily performed by one man, however great his abilities’.12 Eighty years later, in 1918, the Machinery of Government Committee, chaired by Lord Haldane, one of the twentieth century’s most eminent Lord Chancellors, proposed in its Report13 that there should be a Ministry of Justice, with the Lord Chancellor’s judicial duties separated from responsibility for administration.

It was stated that:

    [s]uccessive holders of this office have testified that it is beyond the strength of any one man to perform the work that ought to be done. With the growth of the nation and of its business the volume of the work has expanded.14

It was not recommended that the Lord Chancellor’s judicial duties should cease, but:

    he should, in the first phase, be freed from the duty of daily or even of frequent judicial sitting.15

It was envisaged that the Minister of Justice would probably sit in the House of Commons.16 Haldane was willing to return to the woolsack in 1924 only on condition that he exercised no judicial function.17

In recent years the volume of criticism has intensified. Writing in 1988, Sir Nicolas Browne-Wilkinson, the Vice-Chancellor, suggested that the administrative and financial constraints on the Lord Chancellor made it ‘more and more difficult’ for him to protect judicial independence.18 Lord Steyn, in a 1996 lecture, criticized the office as ‘inconsistent with the constitutional principle of the separation of executive and judicial function’ and suggested that ‘little of value would be lost if the Lord Chancellor ceased to be head of the judiciary in England’.19 He expressed himself even more strongly some years later, seeing the Lord Chancellor’s residual judicial role as the main obstacle to creating a supreme court20 and concluding that ‘[f]rom the point of view of the efficient despatch of judicial business by the Appellate Committee there will not be a ripple in the pond if he ceases to sit’.21 In March 1998 an early day motion in the House of Commons, calling for the abolition of the office and the establishment of a Justice Department under a minister accountable to the Commons, attracted 100 signatures.22 In written evidence to the Royal Commission on Reform of the House of Lords, a working party of JUSTICE, with members across the political spectrum and outside it,23 recommended that the Lord Chancellor should cease to be head of the judiciary in England and Wales, and should no longer sit as a judge in the House of Lords. A detailed study of the office funded by the Economic and Social Research Council concluded in 2001 that the office in its present form was ‘untenable’,24 that the Lord Chancellor’s multiple roles were no longer ‘sustainable’,25 that he should relinquish his role as judge,26 and that it was unacceptable for him to sit as a judge.27

The most prominent defenders of the office and its multiple roles have been the Lord Chancellors themselves. Birkenhead, soon to assume office, criticized Haldane’s proposals, urging the need for a minister to mediate between the executive and the judiciary:

    In the absence of such a person the judiciary and the executive are likely to drift asunder to the point of a violent separation, followed by a still more violent and disastrous collision.28

In his presidential address to the Holdsworth Club of Birmingham University on ‘The Duties of a Lord Chancellor’ in 1936, the first Viscount Hailsham expressed no doubt about the value of the Lord Chancellor’s multiple roles: ‘The very anomaly of his position enables him to achieve results which would be impossible to the holder of a new ministry’.29 To his son Lord Hailsham of St Marylebone, the Lord Chancellor’s functions as a member of the three branches of government were not merely compatible but complementary.30 It was essential that he should be a judge, and a judge capable of sitting and presiding over the highest court of appeal.31 The combination of political and judicial functions was not incompatible or personally embarrassing.32 Under his predecessor (Lord Gardiner) the judicial functions of the Lord Chancellor had almost begun to atrophy, which would in Hailsham’s view have been ‘a disaster, as their regular discharge is the only factor ensuring that a politically motivated prime minister does not give the office to a no-good lawyer’.33 Lord Mackay of Clashfern, in his Hamlyn Lectures on The Administration of Justice,34 shared these opinions. The Lord Chancellor’s special position put the judiciary ‘in a reasonably good position to obtain the necessary resources’35 and it was ‘extremely important that the person with responsibility for administering the important boundary between the executive and the judiciary should have judicial experience and the opportunity to sit judicially where the arrangements so permit’.36 Lord Irvine of Lairg contended that mutual understanding between judiciary and executive depended on ‘a single individual who commanded the confidence of the professional judiciary at the same time as the confidence of his Cabinet colleagues’.37 In answers to questions in the House of Commons on Lord Irvine’s behalf, his hearing of appeals from time to time was described as important to his role as head of the judiciary, and his combined role as head of the judiciary and a member of the cabinet as important to maintaining the independence of the judiciary.38 The Lord Chancellor’s role as head of the judiciary was later described as ‘a central organising principle of our existing system of justice’.39 Support for these views has been expressed by senior judges with experience of dealing with Lord Chancellors within the traditional framework, including Lord Woolf 40 and the present author.41

It may well be doubted whether the anomalies inherent in the Lord Chancellor’s traditional role would of themselves have led to its demise. Bagehot called it ‘a heap of anomalies’,42 the first Viscount Hailsham described the Lord Chancellor as ‘the most anomalous creature in the constitution’,43 and Lord Elwyn-Jones described the office as ‘an object of wonderment and perplexity’.44 Yet it survived. What in the end proved fatal was the wasting away of the judicial role on which, in modern times, the Lord Chancellor’s special position has depended.

A review of the number of days on which Lord Chancellors sat in the House of Lords and the Judicial Committee of the Privy Council between July 1945, when the Second World War ended, and 12 June 2003, when Lord Falconer of Thoroton announced that he would not sit judicially, reveals the following figures:45
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These figures conceal quite considerable fluctuations from year to year and from one officeholder to another. In some years the Lord Chancellor sat relatively frequently;46 in others he did not sit in either tribunal at all.47 But the average over the period, with some consistency between different periods, works out at some eight days per year. This is one fifteenth of a Lord of Appeal in Ordinary’s current stint of about 120 days. The truth of Lord Steyn’s rather brutal assessment is hard to resist.

While some post-war Lord Chancellors have made a valuable judicial contribution (it was the function Lord Hailsham most enjoyed48), this has not been universally true. Lord Kilmuir heard only 24 appeals during his eight-year Lord Chancellorship and his biographer records that his ‘reported judgments are not remarkable either in quantity or in quality’.49 Lord Dilhorne heard only seven appeals during his two-year stint (although he was very active after retirement from the woolsack).50 Lord Gardiner heard only three appeals during six years in office.51 Lord Elwyn-Jones was ‘not a profound lawyer’; politics and not law were his prime interest; he was ‘more concerned that the legal system should provide the means of achieving true justice than with handing down great judgments himself’.52 Lord Irvine, through no lack of appetite or ability, heard nine cases during his six years in office. While three of these addressed significant issues of public and criminal law,53 the others were among the less important of the cases reaching the highest tribunals, only two of them earning inclusion in official law reports.54

A number of causes, quite apart from the preferences and priorities of individual officeholders, contributed to this trend. One was that the legislative sitting of the House, which had traditionally begun at about 4.15 pm, after the ending of the judicial sitting at 4.00 pm, was changed during the Second World War to begin at 2.30 pm. So the Lord Chancellor could no longer sit judicially and also take his place on the woolsack when the legislative business began, as earlier Lord Chancellors had done.55 It was necessary to choose, and most Lord Chancellors gave priority to their legislative role. In any event, the increasing demands of an enlarged department made it difficult, and in the end impossible, for the Lord Chancellor to commit himself to judicial business for the sustained periods which the resolution of heavy appeals necessarily requires.

These causes, which led Haldane to favour re-modelling of the office as long ago as 1918, have more recently been reinforced by two newer causes. One is a much greater readiness than there once was to recognize a potential conflict between the Lord Chancellor’s roles, on the one hand, as independent and impartial judge and, on the other, as a cabinet minister bound by collective responsibility and committed to promoting the policies of the government to which, as a very senior minister, he belongs. An example points to the difference. In 1917 it was possible for a Lord Chancellor to preside over an appeal challenging the vires of a ministerial order which imprisoned a British citizen without charge or trial in the absence of express statutory authority.56 Despite a strong Scottish dissent, the challenge was rejected. In early 1999 objection was taken to the Lord Chancellor sitting in a case concerning the liability of the police for a prisoner who committed suicide in a police cell, on the ground that the government had a clear if indirect interest in the tortious liability of the police.57 The Lord Chancellor did not sit. Lord Irvine himself accepted that he could not properly sit in cases of judicial review involving the government or its agencies, or devolution, or human rights, or any cases raising issues in which the government might reasonably be thought to have an interest. In the view of many, this would include crime. But he could not sit, as he would have wished, in the heavier commercial appeals, because these tend to be lengthy and the Department could not spare him for the necessary periods of time. So, by the turn of the century, he was of necessity precluded from hearing the most important cases and was confined, if he sat at all, to a somewhat impoverished diet.58

By this time the Lord Chancellor’s judicial role had come to seem increasingly anomalous. As Lord Mackay recorded in his Hamlyn Lectures in 1993,59 a clear practice had by then been established, to a significant extent by him, that no-one should be appointed to full-time judicial office without serving for a time in a part-time office. The wisdom of this practice was generally accepted. Even the most distinguished advocates, solicitors, or academics may lack the qualities called for in a judge. It is therefore desirable that candidates for appointment should demonstrate their judicial mettle and qualify for appointment on their perceived suitability to be judges. This was not of course a view prevalent at the end of the nineteenth century, but Loreburn, Haldane, and their successors ceased to give weight to political allegiance and sought to appoint on merit. The law officers’ conventional right of appointment to the senior judicial offices had, by the end of the twentieth century, fallen into desuetude. The old convention that a former Lord Chancellor should preside in the Appellate Committee of the House of Lords or the Judicial Committee of the Privy Council if the serving Lord Chancellor was not sitting was abandoned in 1969 because it was recognized that Lord Chancellors, with few exceptions, lacked the judicial experience of the professional Law Lords.60 So it has gradually come to be accepted that judicial functions should be discharged by those considered most apt to discharge them. To this principle the Lord Chancellor had become a striking exception. He was not of course a full-time judge, and might (like Lords Sankey, Maugham, Simonds, and Mackay) be recruited from the ranks of the professional judiciary. It cannot, however, be supposed that a prime minister in modern times, when considering whom to appoint to the woolsack, bases the decision on the judicial qualities of the successful candidate, which most prime ministers are in any event ill-equipped to assess. A number of factors may, no doubt, influence the prime ministerial decision, such as rewarding the loyalty of a long-serving Attorney-General,61 but outstanding excellence as judge or jurist is unlikely to feature. Yet the person so appointed is not merely qualified to sit but entitled to preside in the highest courts in the land.62 The extraordinary nature of the Lord Chancellor’s judicial standing is further underlined by his liability to summary dismissal by the head of the executive government, without cause shown, a fate experienced in relatively recent times by Lords Simonds,63 Kilmuir,64 and Irvine. Thus Lord Chancellors have never enjoyed the security of tenure which was established by section 3 of the Act of Settlement 1700, powerfully reaffirmed by the European Convention on Human Rights, as an indispensable feature of high judicial office.65

Despite the outstanding qualities of the most recent officeholders, the Lord Chancellor’s judicial role had by 2003 become a rather uncomfortable fiction. But once that role was abandoned, as it was by Lord Falconer on appointment,66 it quickly became clear that the Lord Chancellor’s role as head of the United Kingdom judiciary necessarily fell with it, for he could scarcely be recognized as the senior member of a body to which he did not belong.67 This change had important constitutional and practical implications. First, the Lord Chancellor’s dominant role in making and recommending judicial appointments in England and Wales and Northern Ireland, acceptable when performed by the head of the judiciary (and in fact performed by successive Lord Chancellors with scrupulous care and objectivity), could not continue to be performed by one exercising executive functions only. It may be that pressure for a more orthodox appointments procedure would have proved irresistible even if the traditional judicial role of the Lord Chancellor had survived,68 but it seems unlikely that his options would have been as restricted as those laid down in the Constitutional Reform Act 2005 in relation to recommendations of the newly established Judicial Appointments Commission for England and Wales.69 Secondly, and for the same reasons, the Lord Chancellor’s traditional if ill-defined role in relation to judicial misconduct could not continue to be performed by one exercising executive functions only. So it was necessary for the 2005 Act to provide, as it does in Chapter 3, a new disciplinary regime applicable to the judiciary of England and Wales. Thirdly, and again for similar reasons, it was necessary to re-define and reallocate functions previously exercised by the Lord Chancellor in relation to a large range of matters, including judicial deployment, complaints, and discipline, for which responsibility was now to be shared between the Lord Chancellor and the Lord Chief Justice of England and Wales. These were the subject of detailed negotiation between the Lord Chancellor and the Lord Chief Justice, and culminated in an agreement which became known as the ‘Concordat’.

The ending of the Lord Chancellor’s judicial role did not necessarily require the creation of a supreme court separated physically and functionally from the legislature. The Appellate Committee could have continued to operate as it has in recent years, accommodated in the Palace of Westminster, served by dedicated members of the House of Lords staff and supervised by the senior Lords of Appeal in Ordinary, with no interference by and very little input from the Lord Chancellor or his Department. It is, however, the product of historical accident, and in the modern world highly anomalous, that the highest court of a democratic state governed by the rule of law should, even formally, be a committee of one house of the legislature. This is not a regime any constitution-maker would now design. All that gave the arrangement a semblance of rational coherence was the role of the Lord Chancellor as the senior judge of the court, which made it convenient and perhaps even appropriate that the court should sit where he ordinarily lived and moved and had his professional being. With the Lord Chancellor ceasing to sit judicially, and his professional centre of gravity shifting to his departmental headquarters in Victoria Street, there was little other than economy and the principle ‘If it ain’t broke’ to justify the continued presence of the Law Lords in a legislature to which they had come, of late, to contribute relatively little. In regarding the Lord Chancellor’s privilege of sitting in the Appellate Committee as the ‘major obstacle to creating a Supreme Court’ Lord Steyn was, again, on target.70

The current position of the Lord Chancellor is not entirely straightforward. Some of his continuing functions, protected by the 2005 Act, require primary legislation before they can be transferred to another minister: among these are his functions relating to the Great Seal; judicial appointments, pay, pensions, conduct, and discipline; the Civil, Criminal, and Family Procedure Rules; the administrative systems, staff, services, accommodation, and equipment for the courts of England and Wales; and appointments to the Tribunals Service.71 Other functions (such as those relating to the Law Commission, the National Archives, the Land Registry, the Crown Dependencies, enforcement of judgment debts, funds in court, property, wills, trusts, intestacy, defamation, statute law reform, adoption, child abduction, validity of marriages, marital breakdown, and enforcement of maintenance) may be transferred to another minister by an order under the Ministers of the Crown Act 1975. The office of Secretary of State for Constitutional Affairs is not statutory, and need not be combined with that of Lord Chancellor as it is at present. The current responsibilities of the Secretary of State, transferable to another minister by an order under the 1975 Act, embrace devolution, data protection, freedom of information, human rights, electoral law, legal aid, and regulation of the legal professions. It is understood that responsibility for legal aid will shortly be transferred back to the Lord Chancellor.

To be eligible for appointment as Lord Chancellor a person must appear to the Prime Minister to be qualified by experience.72 Such experience may be as a minister, a member of either house of Parliament, a legal practitioner, or a university law teacher, or may be such ‘other experience as the Prime Minister considers relevant’. Theoretically at least, the Prime Minister’s judgment on this matter is no doubt open to review. The Lord Chancellor, with other ministers ‘and all with responsibility for matters relating to the judiciary or otherwise to the administration of justice, must uphold the continued independence of the judiciary’.73 In the oath to be taken by future Lord Chancellors he must undertake to respect the rule of law, defend the independence of the judiciary, and discharge his duty to ensure the provision of resources for the efficient and effective support of the courts for which he is responsible.74 The senior English judges are now to swear their judicial oaths before the Lord Chief Justice and not before the Lord Chancellor.

It is very difficult to assess the extent to which Lord Chancellors have, historically, acted as guardians of judicial independence and constitutional propriety. Political memoirs tend to make no more than fleeting reference to them. Anecdotal evidence, even from those sitting in the same cabinet, tends to vary. It may be that where, as has been said of Lord Mackay, the Lord Chancellor had a reputation for speaking little, greater attention was paid to what he did say.75 And it is recorded that in 1939, when it was proposed, if need be, to implement a draconian code of emergency regulations in advance of statutory authority, Lord Maugham dissented: ‘As Lord Chancellor and as a Judge, he could not approve a procedure which was wholly illegal’.76 It is not, on the other hand, recorded that the Lord Chancellor, during the First World War, opposed the detention of British citizens without charge or trial, despite the lack of express statutory authority. Lord Hailsham did not advise on the Abdication Crisis of 1936, having suffered a stroke and obtained leave of absence from all duties.77 Far from questioning the lawfulness of the government’s conduct during the Suez crisis of 1956, Lord Kilmuir was an ‘outright supporter’ of it.78 Whether, as widely believed, robust insistence by Lord Irvine on judicial independence and respect for fundamental legal principle gave rise to tensions which contributed to his precipitate and unsought departure, cannot be known until the records are opened. If so, it is not a happy omen.

There can be no doubt that since June 2003 the mountains have laboured mightily: it remains to be seen whether they have brought forth a mouse, or a valuable measure of overdue reform, or a monster.
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A Written Constitution?*

In Our Mutual Friend, Mr Podsnap felt able to tell the foreign gentlemen that ‘We Englishmen are Very Proud of our Constitution. . . . It was Bestowed Upon Us by Providence’. Trollope took a similarly benign view of our constitutional arrangements:

    At home in England, Crown, Lords and Commons really seem to do very well. Some may think that the system wants a little shove this way, some the other. Reform may, or may not be, more or less needed. But on the whole we are governed honestly, liberally and successfully, with at least a greater share of honesty, liberality and success than have fallen to the lot of most other people. Each of the three estates enjoys the respect of the people at large, and a seat, either among the Lords or the Commons, is an object of high ambition. The system may therefore be said to be successful.1

If these quotations now seem a little dated, we may remind ourselves that an opinion poll in 1956, four years after the accession of our present Queen, showed that 35 per cent of the population believed that she had been chosen by God.2

Whether or not our constitutional arrangements can claim a providential provenance there can be no doubt that the incoming government elected in 1997 gave the Unmoved Mover very powerful and practical assistance. In the first three parliamentary sessions, an amazing and perhaps unprecedented burst of legislative activity produced a series of constitutionally significant measures, among them the Referendums (Scotland and Wales) Act 1997, the Data Protection Act 1998, the Scotland Act 1998, the Government of Wales Act 1998, the Northern Ireland Act 1998, the Greater London Authority (Referendum) Act 1998, the Human Rights Act 1998, the Regional Development Agencies Act 1998, the European Parliamentary Elections Act 1999, the Greater London Authority Act 1999, the House of Lords Act 1999, the Local Government Act 1999, the Regulation of Investigatory Powers Act 2000, the Political Parties, Elections and Referendums Act 2000, the Disqualifications Act 2000, the Representation of the People Act 2000, and the Freedom of Information Act 2000. Few, if any, of those measures were entirely uncontroversial. Some were felt in some quarters to be unnecessary or undesirable; some were thought to go too far; others were thought not to go far enough. But most of them, I think, won a measure of acceptance, even if grudging. There were perhaps two reasons for this. First, the more eye-catching of these changes were not new. Northern Ireland, after all, had enjoyed a large measure of devolved government for the first 50 years of its existence as a separate province. Acts to create devolved government in Scotland and Wales had been passed in 1978–1979 and had failed of implementation only for lack of popular support. Two bills to incorporate the European Convention on Human Rights had earlier completed all legislative stages in the House of Lords, only to founder in the House of Commons. Reform of the composition of the House of Lords had been expressly on the agenda since 1911. A private member’s Freedom of Information Bill foundered on the dissolution in 1979. So whether or not one welcomed these measures, they at least had the virtue of familiarity. And, secondly, the measures seemed to give effect to a coherent democratic vision: governmental decisions should be made at a level as close to those affected by them as is consistent with reasonable efficiency, economy, and good government; citizens should be informed about, and encouraged to participate in and exercise a responsible judgment on, decisions affecting their lives; certain rights are so fundamental as to call for a defined measure of formal, even if qualified, legal protection. Taken together, and whether or not one agreed with them all, the measures seemed to represent a coherent and principled package.

Predictably enough, this first phase of constitutional reform has not been free of difficulty. Devolved government in Northern Ireland has been suspended on (I think) four occasions and the constitution, carefully crafted to encourage movement towards the centre and weaken the extremes, has not, so far, achieved those objects. Among many Scottish and Welsh voters there is a feeling of dissatisfaction, although the call is not for a return to the status quo ante but for more of the same. In London the relationship between the mayor’s administration and the central government has not been a wholly easy one. In the human rights field a number of the most difficult problems likely to be thrown up by the Act have yet to be confronted. The Freedom of Information Act, born handicapped, has yet to take full effect. So, inevitably in an imperfect world, the going has not been altogether smooth. But on the whole those who were optimistic have cause to remain so, and the worst fears of the pessimists have not as yet been realized.

Even those who would welcome, with whatever degree of caution, the first phase of reform may well have reservations about some proposals which have been made or announced, and about proposals not made, since those initial changes. I have in mind the proposal, on expelling the remaining 92 hereditary peers, to establish a wholly appointed second chamber; the neglect of the recommendations on electoral reform made by the late Roy Jenkins and his committee; the failure to address in any way the West Lothian question; the proposal made in May 2001 (and happily not implemented) to transfer the responsibility for the courts of England and Wales from the Lord Chancellor to the Home Secretary; the abolition of the ancient office of Lord Chancellor; the establishment of a supreme court independent of the House of Lords; the establishment of commissions to appoint or recommend the appointment of judges; curtailment of the right to seek judicial review of some executive decisions; alteration of the standard of proof in some criminal cases; and allocation of certain cases to approved, specially vetted, judges.

There may be some among those reading this chapter who are critical of all these proposals or non-proposals. I am not myself one of them. For instance, I still regard the establishment of a suitably accommodated, adequately resourced, appropriately staffed, supreme court, visibly separate functionally, institutionally, and geographically from either house of the legislature, as an all but imperative feature of a modern democratic state. I have yet to hear any principled argument to the contrary, although many vocal critics are of course opposed to the proposal. To dismiss a supreme court as ‘second class’ because it lacks the power to annul primary legislation is to disparage the principle of parliamentary sovereignty, which (subject to appropriate checks and balances) I would not myself wish to do. Similarly, although in this instance with a measure of reluctance, I would accept that the old, informal, rather personal way of appointing judges had probably had its day. I am far from sure that the new procedures, whatever they finally turn out to be, will produce better appointments; the decision of a committee will not necessarily be better than that of a single, knowledgeable, wise, and on occasion bold individual. But it is very important indeed that there should be procedures for appointment which command the confidence of the public, and the old procedures, despite some improvements over the years, had come to be seen as opaque, incestuous, and unaccountable. These changes seem to me entirely consistent with the democratic vision of which I earlier spoke. In every other democracy in the world the supreme court is visibly separate functionally, institutionally, and, I think, geographically, from the legislature. This separateness reflects the fact that members of the supreme court are judges and not legislators. Both the possibility and the appearance of conflict are minimized. And there is no very good reason why appointments procedures thought appropriate for other high-ranking and politically independent public servants should not, with some adaptation, be appropriate for judges also.

Other of the proposals and non-proposals I have mentioned seem harder to reconcile with any liberal, democratic vision. Can a wholly appointed second chamber—no matter how careful, wise, and conscientious the process of appointment to it—be seen to promote a representative, participatory democracy? Is the will of the people adequately reflected by an electoral system which can and does deliver landslide majorities to governments which more people voted against than for? Ought it to be possible for House of Commons votes on matters pertaining only to England and Wales to be determined by members representing constituencies outside England and Wales where the matter in question is reserved to the devolved administration? If it is desirable to diffuse power, and avoid potentially dangerous aggregations of power, can it be acceptable to entrust one minister—himself, through the nature of his responsibilities, the subject of very regular forensic challenge—with responsibility for the courts as well as the police, immigration, criminal law, the probation service, penal policy, the prisons, parole, and the prerogative of mercy? If it is desirable to ensure protection of fundamental human rights, is that object well-served by destroying an office whose holder had as an overriding duty the guardianship of legal and constitutional propriety? Is the right to seek judicial review of executive decisions a right which should enjoy any special constitutional protection? Is the standard of proof in criminal cases a fixed standard applicable to all cases or a variable standard applicable to some crimes and not others? Should those found fit to hold high judicial office be further assessed for fitness to be entrusted with state secrets?

Some of these matters, like reform of the House of Lords and proportional representation, have been long-standing staples of political debate. Others, like the proposal to transfer responsibility for the courts to the Home Office and abolition (as opposed to re-modelling) of the office of Lord Chancellor, have until recently been the subject of no consultation or debate at all. They were not preceded by the detailed and expert consideration which led to the Judicature Acts of 1873–1875. I am, however, less concerned about the answers to be given to the questions I have just raised than by the apparent lack of any agreed and authoritative principles to be applied in framing answers. As one commentator (a Liberal Democrat) has recently written:

    In their [the reformists’] view, why the momentum was not sustained was because reform lacked a coherently devised overall plan. As it was, the reforms were seen as a series of ad hoc, stand-alone initiatives. Initiatives could be clothed in the rhetoric of participation, subsidiarity and the like, but the wave of constitutional reform had never been adequately thought through. The idea of a written constitution was as much an anathema to new Labour as to any die-hard Conservative. Instead, it preferred to believe it was allowing changes to evolve in some undefined Burkean manner.3

The Burkean philosophy of gradual organic development is not one to be lightly rejected. But if, constitutionally speaking, we now find ourselves in a trackless desert without map or compass, perhaps the time has come to reconsider an old and thorny problem: should we at long last follow almost all other countries in the world, by adopting a codified and to some extent entrenched constitution? It is, after all, ironic that we should have thought it necessary to bequeath a codified constitution to most of our overseas territories before granting them their independence, while continuing to regard such provision as unnecessary for ourselves.

Before confronting this difficult problem, I digress to ask why it is that we lack such a constitution. It is not that we have never had one, since Oliver Cromwell’s 1653 Instrument of Government was a codified and to some extent entrenched constitution. Under it the government was entrusted to a Protector, an elected unicameral Parliament, and a Council of State. Executive authority was vested in the Protector assisted by the Council. Responsibility for military and foreign affairs was entrusted to the Protector, in whose name legal process was to be issued. Bills were to be presented to the Protector for his consent, but were to become law after a specified lapse of time even if he did not consent. Cromwell himself was to be Protector during his lifetime. His successors were to be selected by the Council. An agreed annual budget was to be agreed by Protector and Council, not to be altered without the consent of both. No laws were to be altered, repealed, or suspended, and no additional tax imposed, without the consent of Parliament, which was to include representatives of England, Wales, Scotland, and Ireland. The constituencies and number of representatives elected for each were specified for England and Wales. A property qualification for voting was laid down. A new Parliament was to be summoned in every third year and could not be dissolved without its consent until it had sat for five months. The Protector was to act in accordance with the advice of the Council of State, the 15 members of which were nominated in the instrument. When Parliament was not sitting, the Protector and the Council were to have the power to make ordinances, which were to remain in force until confirmed or disallowed by the next Parliament. On a vacancy occurring in the Council, Parliament was to nominate a shortlist of six successors; the Council was then to reduce the shortlist to two, of whom the Protector would appoint one. Certain great officers of state, including the Chief Justices, were to be ‘chosen by the approbation of Parliament’ or, if Parliament was not sitting, by the Council, and afterwards approved by Parliament. A wide degree of toleration was to be extended to all Christian sects. There was no provision for amendment of this constitution.4 An earlier instrument had enumerated certain ‘native rights’, as they were called, which were to be unalterable.5

This characteristically imaginative and forward-looking constitution anticipated a number of ideas with which we have since become more familiar: the separation of powers as a safeguard against the tyranny both of a single person and of a representative assembly; the control of the executive by Parliament; representation of the whole United Kingdom; and provision for a redistribution of seats and a uniform franchise. But the Instrument of Government was, perhaps, too far ahead of its time, and it expired with the collapse of the Commonwealth. The settlement which eventuated in 1688 was of a much less prescriptive nature, expressly based on little more than a change in the succession to the throne and a far from comprehensive bill of rights.

Apart from bequeathing to posterity no codified or entrenched constitution, the 1688 settlement is, I think, notable for present purposes in two respects. First, by leaving power divided between King, Lords, and Commons, it effectively ensured that any one of these three bodies could, wholly or to a large extent, thwart the exercise of power by either or both of the other two. There was thus an institutional check on the exercise of power by any one of the three. As Lord Scarman put it:

    If the Crown wanted legislation to support some course of action which it desired to pursue in the exercise of the executive power of government but could not persuade Parliament to agree, it would not get it. If the Commons proposed legislation unacceptable either to the Crown or the Lords, they could not get it. And the Lords likewise could not get legislation they wanted unless they could persuade the Commons and the Crown to agree to it. Here was a set of genuine checks and balances in restraint of power. They were political in character, but none the less effective so long as the partnership of the Crown in Parliament was a partnership of equals.6

The corollary was also true, as Joseph de Maistre pointed out in 1819:

    They say that in England sovereignty is limited. Nothing could be more false. It is Royalty which is limited in that famous country. But if the three powers which constitute sovereignty in England (Crown, Lords and Commons) are of one mind, what can they do? One must reply with Blackstone: Everything. And what can legally be undertaken against them? Nothing.7

In the course of the three centuries which have passed since 1688 the balance of power within the British state has, of course, altered very markedly. The political power of the monarch has diminished to vanishing point, since the personal discretions which remain are very limited, must be exercised according to clearly understood principles, and cannot be regarded as an exercise of independent power in any ordinary sense. The prohibitory power of the Lords has similarly been converted to a delaying power, and even that cannot be exercised in relation to the all-important matter of supply. So the House of Commons (or, in truth, the executive, supported by a solid House of Commons majority) has emerged from the constitutional struggles of the past as the undisputed victor. This may or may not be seen as a desirable outcome. But it does mean that the checks inherent in the 1688 settlement have ceased to operate, to be replaced by what may become, in Lord Hailsham’s much misquoted expression, an elective dictatorship.8

The second feature of the 1688 settlement notable for present purposes is that it did not in any formal and direct manner receive, nor like the American and French constitutions a century later claim to derive from, the support of the whole people. It has indeed been a continuing feature of our constitutional development that even major changes have not been thought to require the imprimatur of direct popular affirmation. Thus there was no referendum when the balance of parliamentary power was tipped conclusively in favour of the Commons in 1911 (although there had been three general elections) nor when we joined the European Economic Community. Indeed, the only national referendum there has ever been was that held in 1975 to decide whether we should remain members of the Community, and the expedient was then resorted to largely to address divisions of opinion within the governing party. Otherwise the only constitutional referendums have been held locally: in 1973 to decide whether Northern Ireland wanted to remain in the United Kingdom, and to test opinion on devolution in Scotland and Wales. The referendums to decide which Welsh counties should permit Sunday drinking in public houses, for all their importance to those affected, can scarcely be dignified as constitutional.

Against this very general background, I return to the main question, whether we in the United Kingdom should now consider the adoption of a codified constitution with some degree of entrenchment. The argument in favour usually begins with recognition that every members’ club, every trade union, every company, every charity, every university or college has, in some form, an instrument which (usually) defines its object and purposes, prescribes its powers, and regulates, at least in some general way, who is to do what. When things are running smoothly the instrument may attract little notice, and may even be ignored. But when doubt arises or difficulties occur, the instrument is there, to be consulted and (it is hoped) to yield a clear and decisive answer. If all these lesser entities require such an instrument, the argument runs, surely the desirability of such an instrument in relation to the state itself is self-evident.

The standard riposte to this argument is, I think, that while we have no single constitutional instrument, suitable for display in a glass case, we do have a plethora of statutes governing most of the matters which would feature in a constitution if we had one: succession to the throne; the right to sit in the House of Lords; the powers of the House of Lords; representation in the House of Commons; the government of Scotland, Wales, and Northern Ireland; the powers and responsibilities of local government; the structure of the courts; the tenure of the judges; and so on. This is, of course, fine, so far as it goes. But the adoption of a codified constitution would not dispense with the need for very detailed regulation of some of these matters. The Local Government and Housing Act 1989, for instance, ran to nearly 200 sections and 12 schedules, and there have been around a dozen statutes affecting local government since then. No-one would propose to include, or expect to find, that much detail in a codified constitution. But if the constitution were sparely drawn, and confined to the statement of a few governing principles regarded as fundamental and indispensable, the instrument would have the virtue of enabling any citizen to ascertain the cardinal rules regulating the government of the state of which he or she is a member. If the rule of law requires, as I suggest it does, that the citizen should be entitled to know the framework of law which governs him or her, this must apply with particular force to the constitution of the state itself.

It is easy to discount this argument by pointing out that very few citizens would in practice take the trouble to read and study any constitutional instrument. Shareholders do not in the ordinary way pore over the memorandum and articles of the companies in which they invest. Criminals do not consult Archbold before embarking on their nefarious careers. But there is a deeper point. The existence of a constitutional document would, I think, inculcate a constitutional sense and awareness which are now lacking. At present many British citizens grow up believing—because it can (depending on the definition of ‘constitution’ which one adopts) be, and is, plausibly argued—either that Britain has no constitution9 or that it has no written constitution.10 The merits of these arguments are perhaps less important than their consequence, which is a high degree of confusion and ignorance and a failure to distinguish between measures that really bear on the constitution of the state in which we live and those that do not.

It is perhaps instructive to look across the Atlantic. While I know of no reliable data on the subject, my instinctive feeling is that most citizens of the United States have a better understanding of their constitutional arrangements than most British citizens have of ours. If that is true, as I think, it is surely because the constitution as, in itself, a relatively short and intelligible instrument can be introduced to schoolchildren who will grow up with some understanding of the role of the president and members of his cabinet, the relationship of the states to the federal government, the role of the Senate and the House of Representatives, the function and powers of the Supreme Court, and so on.

Partly as a result of this greater knowledge and understanding, many Americans have a sense that their constitution belongs to them. I do not think that this is a sense which, on the whole, British people share, partly because—if they think about the subject at all—they are unsure whether or not they have a constitution. Now this may or may not matter. But I think that there are at least two reasons why it may matter to us in this country.

The first is that we live at a time when a number of our public institutions are not held in high regard. While one could debate the reasons for this, I doubt if many would question the fact. It is reflected in the very low level of participation in local government and national elections, betraying a widespread sense of alienation from political life. It is reflected also in a widespread distrust of many holders of public office (with the armed services as perhaps the most notable exception). This distrust often extends to the institutions they serve. It might no doubt be that the more people knew and the better people understood the working of our constitutional arrangements, the greater their sense of alienation and the deeper their distrust. But my own conviction is that the opposite outcome would be evident. In current Whitehall-speak, people would be much more supportive of our constitution if they had ownership of it.

My second reason is that a codified constitution can serve as a unifying force. It has surely done so, with the flag, in the United States, which has since early days faced the problem of knitting together people from many different countries, bringing with them different languages, religions, cultures, histories, and traditions. Until recently, we were inclined to think of ourselves, not entirely accurately, as a rather homogeneous people (at any rate outside the environs of Murrayfield, Cardiff Arms Park, and the Millennium Stadium). To the extent that that view was ever tenable, the history of immigration over the last 50 years has clearly demolished it. We too are a polyglot, multi-cultural, religiously diverse, plural society. Historically, the unifying force in British life has been the Crown, not the flag, and certainly not the constitution. But it would seem, through no fault whatever of the present Queen, that the Crown may no longer be as potent a symbol as it was. And it has to be remembered that, for those of our citizens born and brought up in our overseas territories during their struggles for independence, the Crown was not necessarily seen as a symbol of tolerant, evenhanded, liberal, democratic government.

In ventilating these thoughts (if I may call them such) I may no doubt be succumbing to a vice of professional lawyers, the tendency to attach undue weight to what is written on a piece of paper. It is plainly absurd to suppose that adoption of a codified constitution would resolve all the ills that British flesh is heir to. The most that even the most committed advocate of a codified constitution could plausibly claim is, I think, that such a constitution might well help. Such a view is in my opinion fortified by our experience thus far of ‘Bringing Rights Home’ through incorporation of the European Convention. I am of course aware that there are substantial bodies of British opinion, well represented in the tabloid press, which view the Human Rights Act with a mixture of hostility and derision. My own opinion, unsurprisingly, is quite different. To the extent that the Convention has prompted changes in our institutions, procedures, and administrative practices, these have been, very largely, changes for the better. But many claims now based on the Convention are claims which could have been brought anyway. Respect for fundamental human rights in Britain was not born on 2 October 2000 (or 10/2 as perhaps we should call it). What however matters for purposes of my present theme is that the Convention is, I think, recognized as guaranteeing to everyone—including, particularly, the poor, the disadvantaged, the unpopular members of despised minorities—the same rights as everyone else. Even rights which existed before become more real when written down in a single, readily digestible document.

Inherent in the argument for a codified constitution is the belief that some degree of entrenchment should protect at least some provisions of a constitutional character. Here, of course, one encounters a familiar difficulty. As Professor Bogdanor has written:

    The British Constitution can be defined in eight words: ‘What the Queen in Parliament enacts is law.’11

Since, therefore, no Parliament can bind its successor and since, under our constitution, Parliament is sovereign, any attempt to confer special legislative protection or any constitutional provision can be overridden by the majority in any later Parliament. I do not think that there is a wholly satisfactory theoretical answer to this problem. But there are ways in which the problem could be effectively mitigated. If a codified constitution, endorsed by popular referendum, were to be adopted, and if it were enacted that no measure certified by the Speaker to amend that constitution should be enacted without submission of the amendment to a popular referendum, it would be a bold government which would rely on a temporary parliamentary majority to override that provision. A similar result could perhaps be achieved by providing that the Lords’ power to block legislation, at present applying only to Commons proposals to extend the life of a Parliament, should apply also to any certified constitutional amendment not already endorsed by popular referendum. In reality, there are many statutory provisions which, although theoretically vulnerable to revocation or amendment by a transient parliamentary majority, are in reality invulnerable: one might instance the reforms effected by the Representation of the People Act 1918 and the Equal Franchise Act 1928, giving women the right to vote in parliamentary elections on the same terms as men.

The most potent argument against a codified constitution is, as it seems to me, the degree of inflexibility which it necessarily, and intentionally, imposes. However wise, well-balanced, and comprehensive the terms of a constitution may be at the time of its adoption, the passage of time is bound to render some of its provisions obsolete, mischievous, or embarrassing. Familiar examples from the United States are the impediment caused to effective gun control by constitutional protection of the citizen’s right to bear arms12 and the difficulty of dispensing with jury trial in civil cases given the constitutional protection of juries.13 These provisions are not of course immutable, but the process of amendment is cumbersome, slow, and uncertain and there are likely to be powerful bodies with a vested interest in resisting change. Some of these difficulties may be avoided if the constitutional instrument eschews undue detail and specificity. But had a codified constitution been adopted in 1688, it is difficult to think that this would not have greatly inhibited, if it did not altogether prevent, the evolution of cabinet government and constitutional monarchy as we now know them.

It is in my opinion a further argument against adoption of a codified constitution that it may open the door to excessive legalism, and to that extent subvert the political process. Whether this is a necessary result, I doubt: I am not sure that the problem arises in France, Germany, Italy, Spain, or other European countries with codified constitutions. But it is, I think, true that issues such as race discrimination and abortion have in this country been addressed very largely through the political process and in the United States through a process of constitutional adjudication. Now this may, I suppose, be a matter of personal preference, but my own preference is, in general, that such problems should be addressed through the political and not the legal process. Lawyers and even judges have many skills, but political judgment and sensitivity to public opinion are not necessarily among them. In some situations this can be a strength; in others it is a weakness. As was said in a recent case:14

    It would no doubt be possible, in theory at least, to devise a constitution in which all political contingencies would be the subject of predetermined mechanistic rules to be applied as and when the particular contingency arose. But such an approach would not be consistent with ordinary constitutional practice in Britain. There are of course certain fixed rules, such as those governing the maximum duration of parliaments or the period for which the House of Lords may delay the passage of legislation. But matters of potentially great importance are left to the judgment either of political leaders (whether and when to seek a dissolution, for instance) or, even if to a diminished extent, of the crown (whether to grant a dissolution). Where constitutional arrangements retain scope for the exercise of political judgment they permit a flexible response to differing and unpredictable events in a way which the application of strict rules would preclude.

This point is perhaps reinforced when account is taken of constitutional conventions. Since I would for my part share the view of the late Professor Wheare that a constitution should contain ‘the very minimum, and that minimum to be rules of law’,15 it would follow that conventions, so described because they are not rules of law, would find no place in it. Opponents of codification would contend that any constitution which did not refer to the more important constitutional conventions would inevitably give an incomplete, and to that extent misleading, account of the constitution. The problem would be mitigated if, as in Australia, an attempt were made to list the major conventions of the parliamentary system.16 But conventions evolve, and even a non-binding codification could never be final.

Debate over the past few years makes plain that there are those who strongly support and those who strongly oppose adoption of a codified constitution in this country. Having always adhered to the latter view, I have moved towards agnosticism. The instinct of many lawyers, not firmly committed to one view or the other, is to ask, before making a judgment, what the document might look like. Happily, we need not go back to the Instrument of Government. There are three relatively recent models to hand: a draft constitution prepared by John Macdonald QC on behalf of the Liberal Democrats in 1990; a draft prepared by Tony Benn in 1991; and a draft prepared by The Institute of Public Policy Research, also in 1991.17 These models vary considerably in their length, the amount of detail they contain, and in the radicalism of what they propose. But there are certain common features. All provide for an elected second chamber; for some protection of human rights; for devolved Parliaments or Assemblies in England, Wales, and Scotland, with legislative powers; and for some measure of entrenchment. Two of them provide for a supreme court. Two of them provide for the prime minister to be elected by the House of Commons. Borrowing heavily from Professor Dawn Oliver’s interesting discussion of these instruments,18 I would suggest that a codified constitution, if adopted in this country, should comply with certain very basic but, I think, very important rules:

(1) Its adoption should be subject to popular endorsement. If a change of this kind were to be contemplated, it would be important to ensure that there was a high degree of popular approval.

(2) It should eschew undue detail. It would no doubt need to identify the major institutions of the state, such as the Crown, the Legislature, the Cabinet, the Judiciary, the Civil Service, the Armed Forces, and so on. But it would seem to me a recipe for embarrassment to attempt to prescribe, in a document intended to have a long shelf-life, matters such as the succession to the Crown, the size or number of parliamentary constituencies, the size or working practices of the Cabinet etc.

(3) By contrast, there would be value in setting out the fundamental principles which now underpin the state in which we live. An example is found in the guarantee of continued judicial independence in clause 1 of the Constitutional Reform Bill. A similar clause could without difficulty be drafted to define the role and protect the independence of the Civil Service. Formal expression might perhaps be given to the principles underlying parliamentary democracy, representative government, the rule of law, equality before the law, non-discrimination, and the core human rights found in the European Convention on Human Rights and the International Covenant on Civil and Political Rights.

(4) All provisions of the constitution should be justiciable. The constitution should lay down enforceable rights and duties and not resort to the expression of hopes and aspirations.

(5) Subject to the constraints of parliamentary supremacy, some degree of entrenchment is necessary. The provisions of the constitution should not be amendable by what may be a temporary parliamentary majority without the requirement of an enhanced majority of both chambers or endorsement by a popular referendum, or perhaps both.

(6) The constitution should, so far as achievable, be neutral, not only (of course) as between political parties but also as between systems of social and economic organization. If the history of the last 50 years shows nothing else, it surely shows that the beliefs of one generation become the heresies of the next. Constitutional provisions should never be allowed to hamper growth, prevent diversity, or restrict the scope for new ideas.

(7) Finally, a constitution should not make provision for a constitutional court. In some countries, as is well known, constitutional courts exist, and operate very successfully. But such a court is alien to our tradition. I do not think that the qualities required of judges deciding constitutional questions differ from those called for in other kinds of judicial decision-making, and the line of demarcation between constitutional and other questions would not necessarily be very clear. It would diminish the standing of other courts if they lacked jurisdiction to determine constitutional issues.

Perhaps the last word should come from the Queen. ‘The British Constitution’, she has said, ‘has always been puzzling and always will be.’19 Perhaps—perhaps—the time has come to simplify the puzzle a little.
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The Future of the House of Lords*

        No one in his right mind could ever have invented the House of Lords with its archbishops and bishops, Lords of Appeal in Ordinary, hereditary peerages marshalled into hierarchical grades of dukes, marquesses, earls, viscounts and barons, its life peers nominated by the executive, its truncated powers, its absence of internal discipline and its liability to abolition.

Thus Lord Hailsham, writing in 1992.1 It was thoughts along these lines, one supposes, which led Oliver Cromwell, two days after the formal abolition of the monarchy in 1652, to abolish the House of Lords also. But the monarchy was restored in 1660, and so was the House of Lords.

No-one could deny that the House has in the centuries since then performed to perfection its role as, in Walter Bagehot’s famous 1867 dichotomy, a dignified part of our constitution.2 One thinks of the Queen in evening gown and tiara, flanked by her consort and surrounded by princes, officers of state, heralds, and pages, reading her speech from the throne in the House of Lords at the annual opening of Parliament. One thinks of the peers of the realm in their robes arrayed before her, with a handful of bewigged judges in black and gold or red and ermine clustered on the woolsack at her feet. One thinks of the Lord Chancellor in full wig and heavy black and gold gown, breeches, silk stockings, and buckled shoes, preceded by the mace and his pursebearer, followed by his trainbearer processing ceremonially through the corridors of the House to arrive in the chamber as Big Ben strikes the first note of the appointed hour. One thinks of the chamber itself, ornate in its neo-gothic decoration and stained glass, a sharp contrast with the bare, ungarnished, House of Commons. In such august surroundings any indulgence of private interests, prejudices, and partial affections would seem out of place, and appropriately each sitting day opens with a prayer, read by a bishop of the established church in surplice, cassock, and pectoral cross, invoking divine aid to immunize the members of the House against such unwholesome influences.

This is a prayer which, whether because of its noble source or its constant repetition, is generously answered. Despite (or perhaps because of) the absence of any ringmaster on the Commons model, debates are conducted in a calm, measured, understated, unaggressive spirit. Even when political differences are sharp, as of course they not infrequently are, debating exchanges are expected to be courteous, redolent of the senior common room rather than the playground.

The changes experienced by the House over the past century or so (of which more anon) have done little or nothing to weaken its dignified aspect, but its role as an efficient part of the constitution, the other component of Bagehot’s dichotomy, has been greatly strengthened. In two ways particularly its work has been of immense value to the government of our country. The first is as a revising chamber, considering, amending, and improving raw legislative proposals received from the House of Commons. This was a truth perceived by Bagehot in The English Constitution when he wrote:

    But though beside an ideal House of Commons the Lords would be unnecessary, and therefore pernicious, beside the actual House a revising and leisured legislature is extremely useful, if not quite necessary.3

This is a judgment which modern commentators have echoed. Professor Rodney Brazier, writing in 1991, observed that without the House of Lords:

    Legislation . . . would become even worse than it is now: even at its present rate of overworking, the House of Commons manages to pass badly-written legislation, tracts of which are immunized against debate and amendment by the guillotine.4

He considered a revising chamber of some sort to be essential.5 More recently, Professor Anthony King referred to what:

    appears to be universal agreement that much of the legislation that emanates from the House of Commons is a mess—ill considered, badly drafted and (to use the cliché of the day) not fit for purpose—and that a second-thoughts chamber is needed, if not to eliminate the mess totally, then at least to reduce its extent.6

More recently still, Professor Vernon Bogdanor has acknowledged the effective work performed by the House in revising legislation.7 It is serious work. In the 2007–2008 session of Parliament, over 7,000 amendments were tabled to government bills, many of them by the government itself, and over 2,500 adopted.8

A second field in which the House of Lords has notably excelled has been in the work of its select committees. Professor Bogdanor cites tributes paid in particular to the Select Committee on the European Communities.9 As early as 1977, a committee established by the Hansard Society for Parliamentary Government found itself:

    struck by the relevance and businesslike nature of the results of the Lords’ work in this field, and think it significant that the Commons, who represent the people of this country, have taken in contrast to the Lords, a largely inward-looking and conservative attitude where the opposite was required.

Later, in 1982, a Report of a Study Group of the Commonwealth Parliamentary Association concluded that the Lords offered:

    the only really deep analysis of the issues that is available to the parliamentary representatives of the ten countries of the Community . . . The Lords reports are far more informative and comprehensive than those produced by the Commons committee on European legislation.

Other select committees, such for instance as that on science and technology, have similarly won a deservedly high reputation.

In its former incarnation, based on heredity and appointment to hereditary peerages, the House was well able to maintain its dignified aspect. As Bagehot observed, ‘An old lord will get infinite respect’.10 But two features in particular contribute to the strength of the modern House in its role as an efficient part of the constitution. The first is the membership and involvement of many men and women who have distinguished themselves in fields far removed from that of politics: those whose professional background lies in areas as disparate as academe, the armed services, diplomacy, trade unionism, business, local government, banking, medicine, the civil service, applied science, engineering, the police and security services, the social services, teaching, and the law. On almost any topic the House can muster experienced specialists able to speak with authority. While the hereditary peerage over the centuries produced men of outstanding ability, and the hereditary pool could be enriched by new appointments, this large and rich diversity of talent is not something which a hereditary system could have been expected to achieve. The second major contributor to the success of the House is the membership of a significant number of crossbenchers, members (whether hereditary or life peers) owing no allegiance to any party and taking no party whip, free to form their own judgment on any issue which arises and to speak and vote as their judgment or conscience may dictate. These independent guardians (who now number about 206—constant changes make it hard to give accurate figures) cannot outvote their political colleagues in combination, there being about 214 Labour peers, 199 Conservative, and 74 Liberal Democrats, but they can often swing the balance and may have an influence out of proportion to their numbers.

If, therefore, by providence and design, we have been blessed with this paragon, this admirable Crichton, of constitutional institutions, why should any question arise about its continuation into the indefinite future in very much the form which it now enjoys? Why, in the title to this chapter, do I include a question mark? The answer, I suggest, is clear. It is that for nearly two centuries at least the House has been perceived as subject to a disabling lack of democratic legitimacy. No member of the public has ever voted or had any opportunity to vote for any member of the House of Lords. This was so when the House, formally speaking, exercised almost the same legislative authority as the Commons and was a necessary party to legislation. It remains so now the House enjoys no more than a modified power of veto. It is a situation with few parallels anywhere in the world.

That the House lacks democratic legitimacy such as would entitle it to resist the will of the Commons is not a twentieth- or twenty-first-century perception. It was fully appreciated by Bagehot, who pointed out that, despite its adamant hostility to the Great Reform Bill of 1832 and the repeal of the corn laws in 1846, the House on each occasion gave way. As Bagehot put it:

    Since the Reform Act the House of Lords has become a revising and suspending House. It can alter bills; it can reject bills on which the House of Commons is not yet thoroughly in earnest—upon which the nation is not yet thoroughly determined. Their veto is a sort of hypothetical veto. They say, we reject your Bill for this once or these twice, or even these thrice: but if you keep on sending it up we won’t reject it. The House has ceased to be one of latent directors, and has become one of temporary rejectors and palpable alterers.11

The Lords, continued Bagehot, thought that reform and free trade would together bring ruin:

    If they could ever have been trusted to resist the people, they would then have resisted it. But in truth it is idle to expect a second chamber—a chamber of notables—ever to resist a popular chamber, a nation’s chamber, when that chamber is vehement and the nation vehement too. There is no strength in it for that purpose. Every class chamber, every minority chamber, so to speak, feels weak and helpless when the nation is excited.12

We know from Sir WS Gilbert, in Iolanthe:13

                                That every boy and every gal

                                That’s born into the world alive,

                                Is either a little Liberal,

                                Or else a little Conservative.

But the accident of heredity did not lead to an equal or even approximately equal membership of both factions. To the democratic deficit of heredity was added a large and permanent Conservative majority, giving that party the power, if it chose, to destroy its opponents’ legislative programme. In the last third of the nineteenth century and the earlier years of the twentieth, when a Liberal government was in power, the Conservative leadership did so choose.14 The crunch came when the Lords rejected Lloyd George’s 1909 Finance Bill in defiance (or apparent defiance15) of a well-established convention that the Lords did not interfere with money bills. After two general elections and under threat that the Conservative majority in the Lords would be swamped by a wholesale creation of Liberal peers, the Conservative leadership eventually gave way. The upshot was the Parliament Act 1911, which formalized the convention on money bills and replaced the Lords’ power to veto legislation by a power only to delay it, save in the case of a measure extending the life of a parliament, for which the consent of both Houses was still to be required. By the Parliament Act 1949, enacted pursuant to the earlier Act without the consent of the Lords, their power to delay the enactment of legislation approved by the Commons was further restricted.

The Parliament Acts mitigated the affront to democracy inherent in the power of an unelected, unaccountable chamber to thwart the will of the elected chamber answerable to the electorate. But they did nothing to address another affront, the domination of the upper house by a large and permanent majority of members belonging to one of two leading parties. This presented an obvious problem in 1945 when a reforming Labour government, returned with a landslide majority, was confronted by an upper house commanded by the Conservative opposition. Despite the 1911, and later the 1949, Parliament Acts, the threat to the government’s legislative programme was obvious. But the Conservative leadership in the Lords, perhaps learning from past experience, wisely adopted an informal self-denying ordinance, known to politicians as the Salisbury convention, by which the House would not use its power to obstruct the enactment of legislation foreshadowed in the manifesto of a party victorious in a general election. This convention, still honoured if increasingly criticized, has operated as a self-imposed restraint on the Lords’ power.

But until 1958 membership of the House depended on heredity or first appointment to a hereditary peerage. The only exceptions were the two archbishops, and 24 senior English bishops, who were members of the House while they held office, and a handful of Law Lords, who were peers for life only. This situation changed with enactment of the Life Peerages Act 1958, a beneficial and overdue reform which opened the door to the creation of peerages for life on a much wider basis. It was not a new idea. As Bagehot recounts, life peerages were proposed by Palmerston’s first government in the 1850s, but were blocked in the Lords by Lord Lyndhurst, described by Bagehot as ‘a great partisan’ with ‘no love of truth’.16 An attempt to confer a life peerage on Baron Parke, a former baron of the Exchequer, to enable him to sit judicially in the Lords, had been defeated when the House held that there was no prerogative to create life peerages,17 an anomaly not rectified until 1876.18

There can be no doubt that the diversity and quality of talent now present in the House of Lords is in large measure attributable to the appointment of life peers. But these appointments led to the House becoming hugely swollen—1,273 members in the last year of the last century19—and did not address the imbalance between the parties, the Conservatives having more than twice as many peers as Labour and the Liberal Democrats together. Size, party balance, and the anomaly of birth as a qualification to legislate were addressed in the House of Lords Act 1999, which led to the departure of 600 hereditary peers, mostly Conservative, leaving only an anomalous rump of 92. Thereafter the numbers of Conservative and Labour peers were roughly equal, with the number of Labour peers in recent years pulling slowly ahead. This change was made in pursuance of a manifesto pledge to launch a process of reform to make the Lords ‘more democratic and representative’.

Does this, then, mean that the future of the House is effectively settled? It does not. The problem remains that the House is not in any ordinary sense democratic or representative at all, even now. This is a problem with which we have grappled for at least a century. The preamble to the Parliament Act 1911 recited that:

    . . . whereas it is intended to substitute for the House of Lords as it at present exists a Second Chamber constituted on a popular instead of a hereditary basis, but such substitution cannot be immediately brought into operation.

The ensuing history gives a new meaning to immediacy. The search for a satisfactory popular basis has continued ever since. Schemes and proposals for reform have fallen ‘Thick as autumnal leaves that strew the brooks In Vallombrosa’.20 Notable was the Parliament (No 2) Bill 1969, which proposed a two-tier House with life peers as voting and hereditary peers as non-voting members and a six-month delaying period over non-financial legislation. The proposal must have had some merit since it united Michael Foot and Enoch Powell (on contrary grounds) in opposition, but it lacked sufficient backbench support. On 4 February 2003 the Commons, presented with seven different options for reforming the composition of the House, rejected all of them. But in March 2007 the Commons voted for either a wholly elected House of Lords, or one which would be 80 per cent elected. This is not a proposal which finds favour with the Lords themselves. The debate continues.

It is, I suggest, clear that appointment, no matter how enlightened and wise the process of selection, can never yield a House which is either democratic or representative or constituted on a popular basis. The essence of democracy and democratic representation is that we have the opportunity to vote for those who make the laws to which we are subject. Appointment cannot confer the legitimacy which the House has long lacked, and been conscious of lacking. If the House is to enjoy a democratic mandate, it can only be because its members have been elected by the public.

Election, however, raises problems of its own. It would seem clear that a person could not be elected to a peerage, so the status of elected members would have to change, and with it the name of the upper house. But a much more important problem relates to the rules which would govern elections. Would elections be held at the same time as a general election? Would elected peers (however described) represent the same parliamentary constituencies as members of the House of Commons? Would the franchise be the same as that for the Commons (first past the post) or would it be different, and as is now the rule for most other elections in this country, more proportional? The problem is a real one, since if candidates for the House of Lords were elected at a general election, representing existing constituencies, on the same franchise, one would expect the outcome in both Houses to be very similar, and that would raise a question about what value the second chamber would add. A carbon copy chamber reproducing the Commons would not seem likely to attract much interest or respect. On the other hand, if the Lords were elected at a different time, when the mood of the country had changed since the election of members to the Commons, the composition of the two Houses might be significantly different. If the Lords represented different constituencies, or were elected (as has sometimes been suggested) on a functional basis or so as to strengthen representation of the regions, it could be still more different. If the Commons continued to be elected on a first-past-the-post basis and the Lords on any of the alternative bases now in use, that too would increase the difference between the political composition of the two Houses. That could be a recipe for friction and obstruction, and the Lords, now elected on a popular vote, might no longer be inhibited in their conduct by any sense of democratic illegitimacy. Indeed, the Lords, elected on a proportional franchise, might well feel more truly representative of opinion in the country than the Commons if the latter continued to be elected on the present basis which, whatever its merits, has been repeatedly shown to be unrepresentative of the balance of opinion in the country. Thus even if the powers of the Lords continued in their present reduced form, and the Commons retained their monopoly of money bills, the primacy of the Commons could be challenged in a way it has not been for centuries. And it might not be obvious why the Lords should exercise no more than a limited delaying power if they enjoyed the same democratic legitimacy as the Commons. But no-one can suppose that the Commons will vote to establish a serious democratic rival; it has even been proposed, however illogically, that the Lords’ increased legitimacy, signified by election, should be accompanied by a further diminution of their powers.

There is a further problem. If there were elections for the Lords, they would inevitably be dominated by the political parties, as are elections to the Commons where only the very occasional, single-issue, independent finds a place. But it is all but inconceivable that the retired generals, diplomats, doctors, lawyers, academics, and others—many of them of mature age, and many of them independent of any political allegiance—would seek or earn the support of any political party or be willing to engage in the contest of an election without it. So, as Professor King has rather brutally put it, the House:

    would inevitably consist almost entirely of a miscellaneous assemblage of party hacks, political careerists, clapped-out retired or defeated MPs, has-beens, never-were’s and never-could-possibly-be’s.21

So the Lords would lose what for the past half-century has been its greatest strength and the feature which distinguishes it most sharply from the Commons.

But the problem does not end there. The low percentage of those eligible to vote who turn out to do so is already a matter of concern, even in a general election which involves a choice of government. In local government and European Parliament elections the turnout is even lower. If an elected House of Lords were to be an assembly of members, similar in background to their counterparts in the Commons but at or nearing their sell-by dates, the percentage turnout could plumb new depths. Even now, I suspect that most of us could not name our representative in the European Parliament. Elected members of the upper house would be (if anything) even more anonymous. As Professor Bogdanor has suggested:

    an upper house elected on a low turnout and peopled with anonymous nonentities whose only qualification is long party service would be likely to devalue democracy rather than improve it.22

In short: while the introduction of an elected House of Lords would satisfy the requirements of modern, representative democracy it would effectively destroy the virtue and strength of the House as it now exists.

If, therefore, appointment is ruled out as undemocratic and unrepresentative, and election is ruled out on the grounds just given, and a combination of the two is ruled out as sharing the vices of both and the virtues of neither, the alternative is abolition. This is not as startling an idea as it may sound. Two-thirds of the world’s legislatures are unicameral, among them those of such stable and well-governed countries as Denmark, Norway, Sweden, and New Zealand. ‘No one seems to think’, says Professor King, ‘that those countries are significantly worse governed than their neighbours for lack of a second chamber.’23 A majority of Liberal MPs in the 1890s favoured abolition.24 So, at times, did the Labour Party: a proposal to that end was included in the party’s 1939 manifesto;25 abolition was envisaged in a document drawn up by the TUC-Labour Party Liaison Committee in 1977; the Labour Party Conference in that year approved a motion in favour of ‘an efficient single-chamber legislating body’; only an intervention by the Prime Minister (Mr Callaghan), it seems, kept a pledge to abolish the Lords (which he shortly thereafter joined) from appearing in the party’s 1979 manifesto; the Labour conference of 1980 stood by its support for abolition, which Tony Benn believed should be the first task of an incoming Labour government.26 Some Labour members remain of that opinion. It is a view shared by some commentators. Andrew Marr, writing in 1995, thought there was a strong case for outright abolition:27 he considered the House ‘so hopelessly anti-democratic and relatively powerless’ as not to be taken seriously in his account of our democracy and he suggested that ‘its aristocratic atrophy has lasted for so long that the old place almost begs for the application of the humane killer’.28 Professor King, more cautiously, has described the case for total abolition as ‘quite strong’.29

Since it is widely believed by those outside the House itself that it should not, in its present form, continue to exist, and since, for reasons I have endeavoured to give, the only models of reform suggested—appointment, election, or a combination of the two—are open to compelling objections, the case for total abolition is indeed strong. But early in this lecture I drew attention to the invaluable work done by the House, particularly in its work as a revising chamber and in the work of its specialist committees. To bring that contribution to an end without replacing it would adversely affect, in a serious way, the quality of government in this country. Time and again, not least in recent years, we have had cause to thank providence for the House of Lords, which on occasion seems more closely attuned to the mood of the nation than the popularly elected House. If, therefore, the Lords were abolished, could it be effectively replaced?

I myself think it could, by establishing a body which—for want of any better name—I shall call the Council of the Realm (‘the Council’, for short). This body would differ from the House of Lords superficially in that membership would involve no outdated pretence of nobility, and it would differ fundamentally in having no legislative power. It could not make law. It could not (save in one respect which I shall discuss shortly) obstruct the will of the Commons. Thus the reproach that ‘reliance is placed on an unelected and unrepresentative House to frustrate the wishes of the very chamber which is elected in order to represent public opinion’30 would be removed. There would be no persisting democratic deficit. The Council would, however, resemble the House of Lords in crucial respects. Its members, appointed not elected, would be very much the same people, and the same sorts of people, as now make up the House, including many who are elderly but excluding the senile. It would perform, but in an advisory and not a law-making way, the revising function it now performs. Its expert committees could function much as they do now. It could debate issues of public moment. In this way the most valuable functions of the existing House could be preserved, but the features of the House which fuel calls for reform could be eliminated.

A proposal as embryonic and, perhaps, novel as this cannot be defined in any precise detail, but I must seek to answer 12 of the more obvious questions which any consideration of it would be bound to provoke.

1. How would members of the Council be recruited?

On being established, the Council would comprise almost all existing members of the House of Lords who are willing to serve, including any hereditary peers who are members at the relevant time. Future recruitment would be by appointment, effectively on the nomination of a committee of the Council, broadly based so as to reflect the main bodies of political opinion but also those with no political allegiance. New appointments would be made to provide or replace needed expertise or to meet the demands of current business. I envisage that members of the Council would be eligible to serve, health permitting, until an advanced retirement age.

2. What would be the size of the Council?

Initially, the Council would be roughly the same size as the existing House of Lords, but over time it would be likely to diminish. No maximum or minimum number would be specified. Over time, the number of members would be governed by the need of the Council to be able to call on members with knowledge and experience in politics but also, and particularly, in the multifarious fields which fall to be considered in a complex modern state.

3. Would all members be entitled or required to attend all sessions of the Council and its committees?

No; members would be neither entitled nor required to attend all sessions. Groups of perhaps 20–25 members would be formed to consider particular pieces of legislation. Specialist committees, whether on European legislation or science and technology or delegated legislation or the constitution or in any other field, would in all probability be smaller. Members would attend when nominated and summoned, but not otherwise.

This involves a break with House of Lords practice. The Wakeham Royal Commission in its Report on the Reform of the House of Lords, A House for the Future,31 recorded that the average daily attendance in the House in the 1998/1999 parliamentary session was 446. After the departure of the hereditaries the number shrank (in 2007–2008) to 413. These are inordinate numbers. One recalls that the most powerful and perhaps most respected upper house in the world, the United States Senate, does its work with 100 members, a total not exceeded (among countries with second chambers) in Australia, Austria, Belgium, the Czech Republic, Ireland, The Netherlands, Poland, and South Africa, and only just exceeded in Canada. Even the more populous upper houses as in Russia (178), India (245), Japan (252), Spain (259), France (321), and Italy (326), cannot match the House of Lords’ 446 or even 413.32 It is hard to suppose that the business of the House could require the attendance of so many members, and this feature of the House would not be reproduced in the Council. This pattern of working could be expected to yield some saving on the £121.5 million which the House of Lords currently costs; of that total, only £36 million is spent on staff and members’ expenses, but this is not a negligible sum.

4. How would members of legislative groups and specialist committees be chosen?

Members of legislative groups and specialist committees would be chosen by a broadly based and representative selection committee of Council members. The object in each case would be to compose a balanced, knowledgeable, and objective group for the particular task in hand.

5. Would members of the Council be paid?

Apart from a nominal annual retainer, members of the Council would receive an appropriate daily or hourly rate for time actually spent on the business of the Council pursuant to summons, plus an allowance for expenses reasonably and necessarily incurred in order to discharge such business.

6. Would members of the Council have the opportunity to consider the principle of proposed legislation?

Yes; save where there is an emergency giving rise to a need to legislate urgently, to be certified as such an emergency by the Speaker of the House of Commons, the Council would have the opportunity to consider the principle of proposed legislation, as in Parliament on Second Reading, before its introduction in the Commons. For that purpose it would have a statutory power to call for evidence from ministers and shadow spokesmen, to take evidence from experts, and to require the production of papers. At this stage, and at all later stages, the Council would be required by statute to act within a specified period, to prevent the process of legislation becoming unduly protracted and enable the government to legislate with reasonable expedition.

7. Would members of the Council have the opportunity to review legislation approved by the Commons on a line-by-line basis?

Yes; members of the Council nominated to do so would have the opportunity to consider the text of Commons legislation in fine detail, performing the revising function of the House of Lords. Its power would, however, be to recommend amendments and not (as now in the House of Lords) to amend the text of a bill. The Commons would be subject to a statutory obligation to review amendments proposed by the Council.

8. Would the Council have an opportunity to review the legislation again after its amendments had been considered by the Commons?

Yes; the process would be repeated, once, more briefly. Statute would provide that a measure could not be presented for the Royal Assent without a certificate by the Speaker that there had been compliance with this procedure.

9. Would there be any constraint on the powers of Council committees to investigate and report?

The Council would be subject to no constraints not applicable to the House of Commons and would, by statute, enjoy the same immunity from suit as now attaches to proceedings in the House of Lords. I cannot see any reason why the law of contempt should apply to it.

10. Could a government appoint as ministers those who are members of the Council as now of the House of Lords?

Yes; a government could appoint a member of the Council to be a minister, although the member could not, while serving as a minister, perform duties for the Council. It is indeed desirable that this should be done, since the Council will be a pool of able and experienced people knowledgeable in their fields. It would ameliorate the present situation in which people of, on occasion, modest ability are appointed to ministerial office, come to a department with little or no knowledge or experience of the department’s business, and are re-shuffled to another department before they have time to learn. It would, moreover, strengthen the ability of the House of Commons to hold a government to account if fewer MPs of the majority party held ministerial appointments.

It would be important that ministers appointed in this way should be answerable to the House of Commons. A procedure would have, therefore, to be established to enable ministers who were not elected members of parliament to speak and answer (but not to vote) in the Commons. This would remedy what is at present a weakness in our system of government. For the last 10 years, for instance, the Attorney-General has been a peer, sitting in the House of Lords. During that time, momentous decisions have been taken. In a parliamentary system such as ours, which depends on the accountability of ministers to Parliament, it cannot be satisfactory that the government’s chief law officer should be immune from questioning in the elected and dominant chamber. The same of course applies to other ministers sitting in the Lords. Within the past week I have read of proposals to very much this effect, so the procedural problems cannot be insuperable.

11. Could there be any safeguard, in a unicameral parliament, against unilateral legislation by a House of Commons majority to extend its own life?

During both world wars legislation was enacted to extend the life of the existing parliament, because of the obvious undesirability of holding a general election in wartime. In both cases, the legislation was supported in both Houses, and it is universally agreed that the Commons alone should not be able to legislate to prolong the life of a parliament. That could lead to the dictatorship of a temporary majority. For this reason, such legislation was specifically excluded from the operation of the Parliament Acts and continued to require the assent of both Houses. If there were no longer a House of Lords, what safeguard could there be?

The safeguard, I suggest, would be a statutory provision stipulating that no legislative measure seeking to extend the life of an existing parliament should be presented for the Royal Assent without the certificate of an appropriate official that it had been approved by a majority of all members of the Council entitled to vote. It might be objected that a Commons majority might vote to abrogate such a provision, but it may well be that a majority could legislate, using the Parliament Acts themselves, to abrogate the existing exclusion in those Acts, though it would have to be a two-stage process. There comes a point at which confidence has to be placed in the integrity and good faith of those who govern us, and nothing in the last three-and-a-half centuries of our history suggests that our elected leaders would act in so blatantly anti-democratic a manner.

12. How can we be sure that the House of Commons or the country would take any notice of Council recommendations?

This is of course the crunch question, and the answer is that we cannot be sure. The press, the public, and the Commons might dismiss the Council as, in the current phrase, ‘a bunch of old farts’ of whom no notice need be taken. But there are reasons to think that this would not be so. Despite unease at the House of Lords’ lack of legitimacy, most of its members are personally respected and the work of the House is generally admired, rarely disparaged. With the democratic deficit made good, the virtues and strengths of the new Council would become more obvious. And there is, I think, a general apprehension that there needs to be some check on an over-mighty House of Commons which, as Bagehot said, ‘like all similar assemblies . . . is subject to the sudden action of selfish combinations’.33 If, therefore, as I would expect, the Council did its work professionally, intelligently, and objectively, with manifest dedication to the public interest, its recommendations would seem likely to find favour with the more reflective sections of the media and public opinion, and there would then be a political price to pay for rejecting them, at any rate without good reason.

To conclude: for over a century the future of the House of Lords has been regarded as a problem. Our belief in the power of reason generally leads us to believe that all problems are amenable to a rational solution if sufficient thought is devoted to them. But there is in truth a small category of problems which are not amenable to a rational solution, and the problem of reforming the House of Lords while preserving its present form is one of them. That is why, despite an immense outpouring of time and talent, no solution has been found. My solution does not of course preserve the House of Lords in its present form. But it is a possible and I think workable solution. As Lord Denning said in a 1957 case:34

    Whatever the outcome, I hope I may say, as Holt CJ once did after he had done much research on his own: ‘I have stirred these points, which wiser heads in time may settle.’35
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The Judges

Active or Passive?1

Iintroduce my theme with a quotation from Professor Peter Birks, whose tragic and untimely death deprived the world of legal scholarship of one of its undoubted giants. In his words, ‘Authority in interpretation of the law naturally derives from learning combined with good judgment and discretion in its deployment’.2 He went on to add, perhaps rather generously, that ‘the common law has always put its jurists on the bench’.3

In recent years the British judiciary have been charged, by a leading political figure, with ‘aggressive judicial activism’.4 Similar charges, not always so politely expressed, have been made in other ages (for example, in ancient Athens) and in other countries also, notably the United States, Canada, Australia, and New Zealand. They have also been made against the Court of the European Communities.5 The widely admired Israeli Supreme Court has been described by an American critic as ‘the most activist, antidemocratic court in the world’.6 It is tempting to dismiss such accusations as mere political polemic. But the proper role of judges in the modern democratic world is a legitimate subject of public consideration and discussion, and the more significant one considers the judicial decision-making role to be, the more that is so. After all, as Lord Simon of Glaisdale observed in a reported case, ‘Law is too serious a matter to be left exclusively to judges’.7

I begin by describing what may, I hope fairly, be described as the traditionalist view of the judicial role. It rests essentially on three propositions. The first relates to the separation of powers. The function of the legislature is to enact laws for the good government of the country. It is for the executive to carry those laws into practical effect. It is for the judiciary, in case of doubt or dispute, to interpret and apply those laws. The task of the judges is, and is only, to give effect to the terms of what Parliament has enacted. They have no warrant to vary, add to, or subtract from the effect of what Parliament has enacted, and no warrant to supply omissions or give effect to what they may think Parliament would have intended.

The second proposition relates to the non-statutory areas of the law. Here the task of the judges is to declare what the common law is, and by implication has always been. Such law is derived, above all, from precedent, the accumulated wisdom of the past, applied with what Maitland called ‘strict logic and high technique’.8 Thus the judges are a neutral, colourless, undistorting medium through which the law is transmitted to those bound by it. They are not, save perhaps in a minimal sense, makers of the law, which must itself, to the highest degree possible, be certain, stable, and predictable.

The third proposition is that the authority and standing of the judges depend on their strict adherence to these rules. They enjoy the tenure, the independence, and the authority which they do precisely because of the essentially technocratic role which they fulfil, precisely because they are giving effect to the enacted intention of Parliament or the inherited corpus of the common law, and not to their own personal opinions, prejudices, and predilections, which are wholly irrelevant. They are professional experts charged with a task of interpretation, ‘auditors of legality’ in the apt language of a leading Indian authority,9 but with no independent authority to rule on what would best serve the public interest. Not only do the judges lack the democratic credentials to perform such a task; they lack the resources and processes conducive to good law-making.10

There is an immense body of authority to support this view of the judicial role. As we learn from Lord Mackay of Clashfern’s Maccabean Lecture in 1987, the position of the early Scottish judges was quite clear: they had no power to make law.11 In Bacon’s opinion, ‘Judges ought to remember that their office is jus dicere, and not jus dare: to interpret law, and not to make law or give law’.12 It was Hale’s opinion also that the decisions of English courts could not ‘make a law properly so called, for that only the King and Parliament can do . . . but though such decisions are less than a law, yet they are greater evidence thereof than the opinion of any private persons’.13 On the role of precedent, Parke B’s statement in Mirehouse v Rennell in 1833 has been repeatedly cited:

    Our common law system consists in the applying to new combinations of circumstances those rules of law which we derive from legal principles and judicial precedents; and for the sake of attaining uniformity, consistency and certainty, we must apply those rules, where they are not plainly unreasonable and inconvenient, to all cases which arise; and we are not at liberty to reject them, and to abandon all analogy to them, in those to which they have not yet been judicially applied, because we think that the rules are not as convenient and reasonable as we ourselves could have devised.14

Similarly clear and compelling statements have been made on the proper approach to statutory interpretation. I take as an example the concluding paragraph of Channell B’s judgment in Attorney-General v Sillem in 1863:

    It may be said that the manner in which I have considered this case, by a minute scrutiny of the words of the Act, is a mere lawyer’s method of viewing the matter—that in a case of this kind it is our duty to take a broader view—to take into our consideration the principles of international law, the duties of nation to nation, and even the opinions of great statesmen on those duties. I, for my part, have no ambition to decide cases in this Court in any other capacity than that of a lawyer. In days long past judges, I think, often invaded what we now consider the sole province of the legislature. They interpreted statutes to include cases which they assumed to think ought to have been included; thus not merely constituting themselves legislators, but generally also legislators ex post facto. That I think will never be done again. As long as acts of parliament are drawn as they are now, the office of construing them will be no sinecure, though we have but to interpret the law and not to make it. If it is for the interest of the nation that the law should be other than we interpret it,—if our construction of this act of parliament may endanger the peace of the nation,—then I say that it may be the duty of Parliament to enact a new law; but it is not our duty to look elsewhere than at the present statute for an interpretation of it.15

Such statements have their counterpart in this country in more recent times. One thinks, for example, of Lord Simonds’ famous dismissal of Lord Justice Denning’s plea for a purposive approach to statutory construction as ‘a naked usurpation of the legislative function under the thin disguise of interpretation’16 and of his similarly unyielding response to Lord Denning’s invitation to reconsider the English law on privity of contract:

    . . . to me heterodoxy, or, as some might say, heresy, is not the more attractive because it is dignified by the name of reform. Nor will I easily be led by an undiscerning zeal for some abstract kind of justice to ignore our first duty, which is to administer justice according to law, the law which is established for us by Act of Parliament or the binding authority of precedent.17

It is not in this country alone that this traditionalist view of the judicial role has been taken. Oliver Wendell Holmes ended a dissenting opinion by observing that he was not at liberty to consider the justice of the Act under consideration;18 and in another case he dissented in favour of appellants whose views he characterized as ‘a creed that I believe to be the creed of ignorance and immaturity’.19 Cardozo J observed that ‘Judges are not commissioned to make and unmake rules at pleasure in accordance with changing views of expediency or wisdom’.20 But perhaps the traditionalist view has in recent times been most clearly and emphatically articulated by another greatly admired and respected common law judge, Sir Owen Dixon. Speaking of the High Court’s function of constitutional interpretation he said in April 1952, on his appointment as Chief Justice of Australia:

    Such a function has led us all I think to believe that close adherence to legal reasoning is the only way to maintain the confidence of all parties in Federal conflicts. It may be that the court is thought to be excessively legalistic. I should be sorry to think that it is anything else. There is no other safe guide to judicial decisions in great conflicts than a strict and complete legalism.21

In his address at Yale ‘Concerning Judicial Method’ in September 1955, Dixon cited Maitland’s judgment that the common law was not ‘common sense and the reflection of the layman’s unanalysed instincts; rather . . . strict logic and high technique, rooted in the Inns of Court, rooted in the Year Books, rooted in the centuries’.22 The conclusion of the judge, Dixon said:

    should not be subjective or personal to him but should be the consequence of his best endeavour to apply an external standard. The standard is found in a body of positive knowledge which he regards himself as having acquired, more or less imperfectly, no doubt, but still as having acquired.

In an oblique (and, it seems, unrecognized)23 reference to Lord Denning, he added:

    in our Australian High Court we have had as yet no deliberate innovators bent on express change of acknowledged doctrine.24

Dixon was gloomy about what he saw as current trends:

    The possession of fixed concepts is now seldom conceded to the law. Rather its principles are held to be provisional, its categories, however convenient or comforting in forensic or judicial life, are viewed as unreal . . . illusory guides formerly treated with undue respect.25

That these opinions continue to command the support of judges at the highest levels is apparent from the address of Heydon J, a more recent recruit to the bench of the High Court of Australia, given in 2002 and entitled ‘Judicial Activism and the Death of the Rule of Law’.26 In it the author concludes:

    Our present state is much less bad than that of the United States, Canada and New Zealand. But the former condition of things needs to be restored.

Seeing that we are compassed about with so great a cloud of authorities, one might well conclude that there is no room for any alternative view. The principles I have attempted to summarize do indeed express important, fundamental, and indispensable truths. In the absence in this country of an entrenched and codified constitution, the Queen in Parliament is the supreme law-making authority, having no rival. If every judge were free in each case to do whatsoever is right in his own eyes, an approach criticized in the religious sphere by the author of Deuteronomy,27 it would not only violate the judge’s oath to do right to all manner of people ‘after the laws and usages of this Realm’ but would also violate the principles on which the rule of law is founded. As Lord Hailsham of St Marylebone very pertinently observed in his 1983 Hamlyn Lectures, Thomas Fuller’s famous warning—‘Be you never so high, the law is above you’—lays down the rule for judges no less than ministers.28 No case can be made for what has been called judicial popularism, judicial adventurism, or, perhaps less happily, judicial excessivism.29 A more difficult question is whether the traditionalist model as I have characterized it provides a comprehensive and convincing description of what judges have done in the past and still do or an adequate prescription for what they should do, applicable in all countries at all times. With genuine respect for those who think otherwise, I suggest that it does not: it captures very important elements of the truth but does not express the whole truth.

It does not, in the first place, seem to me that the traditionalist model squares with the historical record. It is, after all, the cardinal feature of the common law (in which, for this purpose, I include equity) that the decisions of the judges, made one by one in case after case, are themselves a source of law. Faced with an apparently new problem a judge will, like an administrator, a doctor, a surveyor, or an accountant, apply his mind to how rather similar cases have been treated in the past. He will tend, as Lord Wright graphically put it, ‘to proceed from case to case, like the ancient Mediterranean mariners, hugging the coast from point to point, and avoiding the dangers of the open sea of system or science’.30 But the gradual, piecemeal, incremental nature of the process should not blind us to the fact that over the centuries the judges have created important bodies of law, largely untouched by statute, in fields such as, for example, contract, tort, equity, unjust enrichment, and the principles governing judicial review. This was not done in a fit of absence of mind. Sir George Jessel MR pointed out that:

    the rules of courts of equity are not, like the rules of the common law, supposed to have been established from time immemorial. It is perfectly well known that they have been established from time to time . . . In many cases we know the names of the Chancellors who invented them.31

This conscious law-making role was not confined to equity judges. During his 32 years as Chief Justice of the King’s Bench, Lord Mansfield heard and decided, it would seem, well over 100 cases dealing with insurance, mostly marine insurance, and over 450 concerned with bills of exchange and promissory notes.32 Those were cases which, it seems plain, Mansfield deliberately reserved to himself because he wanted to fashion, as in the result he did, a coherent, principled body of law fit to serve the needs of an ambitious and expanding commercial nation. This was not a body of law rooted in the Inns of Court and the Year Books. Nor was it the product of strict logic and high technique. It was rooted in important principles of openness and fair dealing, and in the practice and expectations of the marketplace. It was, Mansfield recognized, ‘of more consequence that a rule should be certain than whether the rule is established one way or the other’,33 but that he was establishing rules he can have had no doubt whatever. Nor can he have doubted that the rules he was establishing, if they were to be effective, had to commend themselves as reasonable and fair to those who were to be bound by them.

We must be grateful to Lord Reid in 1972 for rejecting the declaratory theory of the common law more explicitly than anyone had done up to then,34 but in truth it scarcely needed him to expose that theory as a fairy tale. For it could not be reconciled with the announcement by the Lord Chancellor on behalf of himself and the Lords of Appeal in Ordinary in 1966 that the House would modify its existing practice and ‘depart from a previous decision when it appears right to do so’.35 That Practice Statement recognized precedent as ‘an indispensable foundation upon which to decide what is the law and its application to individual cases’ and as providing ‘at least some degree of certainty upon which individuals can rely in the conduct of their affairs, as well as a basis for orderly development of legal rules’. The role of precedent in the lower reaches of the judicial hierarchy was preserved, and reference was made to ‘the danger of disturbing retrospectively the basis on which contracts, settlements of property and fiscal arrangements have been entered into and also the especial need for certainty as to the criminal law’. But it was accepted that ‘too rigid adherence to precedent may lead to injustice in a particular case and also unduly restrict the proper development of the law’. In other words, the House could reject a bad rule in favour of a better—a power it has exercised, although very infrequently, where the interests of justice or the coherent development of principle appeared to demand revision of an earlier decision.36 The 1966 statement was, I think, seen at the time as a radical (if cautious) departure from settled practice. But, as Lord Rodger of Earlsferry has pointed out,37 the rule that the House was bound by its own decisions was not finally laid down until 1898, and then by four Law Lords in a case in which counsel for the respondent was not called on and Lord Halsbury’s extempore speech occupied less than three pages of the law report.38 Lord Rodger remarks that the doctrine of papal infallibility had been proclaimed some three decades earlier.

The judges are respectful of principle and vividly alive to the value of precedent as a source of certainty, stability, and continuity. They recognize, as the Court of Appeal recently put it, that the law is best developed ‘on a case by case basis and not with one large leap’.39 But the inescapable fact is that they do have to make choices, and unless superseded by Act of Parliament their choice determines what the law shall be. Should a taxpayer be entitled to recover payments of tax made to the Inland Revenue under a mistake of law and not of fact? Three Law Lords concluded that the taxpayer should, two that it should not.40 There were competing arguments and the House had to choose between them. One of the arguments urged against recovery was that to recognize such a right would ‘overstep the boundary . . . separating the legitimate development of the law by the judges from legislation’,41 prompting Lord Goff of Chieveley (himself a wisely creative judge) to observe:

    . . . although I am well aware of the existence of the boundary, I am never quite sure where to find it. Its position seems to vary from case to case. Indeed, if it were to be as firmly and clearly drawn as some of our mentors would wish, I cannot help feeling that a number of leading cases in your Lordships’ House would never have been decided the way they were.42

Should a firm of solicitors whose dilatoriness in drawing up a will deprived an intended beneficiary of her bequest be held to owe a duty of care towards that person? There were powerful arguments both ways, as evidenced by the fact that three Law Lords were of opinion that the firm should owe such a duty and two that it should not.43 Should an employer owe a duty of care towards a former employee for whom he writes a reference for a prospective new employer? Four Law Lords ruled that he should, one that he should not.44 Should the ordinary rules of causation apply where a workman has contracted a fatal illness, possibly through a single exposure to unlawful levels of asbestos dust, but cannot show as against a series of employers, all of whom exposed him in that way, which particular exposure triggered the illness? The Court of Appeal unanimously held that the workman could not recover.45 The House of Lords unanimously held that he could.46 Should the ordinary rules of causation apply where a patient is not warned of a risk inherent in an operation, however skilfully performed, when the risk unhappily eventuates but she cannot establish that she would probably not have undergone the operation if she had been duly warned? Three Law Lords held that the ordinary rules should not apply, two dissented.47

It is possible, but not very meaningful, to typecast decisions of this kind as ‘activist’. And it is true that the result in each of the cases I have mentioned was to establish liability where it was argued there should be none. In that sense all the decisions made over the centuries establishing the major grounds of, for instance, tortious, contractual, equitable, and criminal liability may be so described. Further examples may be found in revocation of the immunity previously enjoyed by a husband who rapes his wife48 and of barristers guilty of negligently conducting proceedings in court.49 But the expression ‘activist’, if used at all, must surely be applied also to cases where, on the ordinary application of familiar principles, it might be thought that a claim would lie but it is held not to do so. One example might be the negligent preparation of company accounts to be circulated to shareholders;50 another the failure of a social services department to respond to clear evidence of the maltreatment of children;51 another the making of a false and negligent diagnosis that a parent has abused her child.52 But perhaps the most striking recent example is McFarlane v Tayside Health Board [2000] 2 AC 59, in which the House of Lords held that the parents of a healthy and normal child, born to a mother following allegedly negligent advice on the effect of a vasectomy performed on her husband, could not recover as damages the cost of bringing up the child. That is a decision with which I have myself expressed agreement.53 But it would seem to me that an orthodox application of familiar and conventional principles of the law of tort would have pointed towards recovery.54 There was a duty owed. There was an assumption of responsibility, reliance, and proximity. Negligence was assumed. The ingredients of a successful claim were there, and on analogous facts a claim was upheld by a majority of the High Court of Australia.55 In my opinion, the House had good reasons for declining to regard a human life as no more than a financial liability but, although the result was negative, it was an exercise in creative decision-making. I am not aware that this decision, which had the incidental effect of protecting the National Health Service against very considerable claims, has been the subject of political criticism.

In the countries which I mentioned at the outset—the United States, Canada, Australia, New Zealand, and the UK—the adjective ‘activist’ has on the whole been used pejoratively. It has been applied to decisions such as Roe v Wade,56 Lawrence v Texas,57 Mabo v Queensland (No. 2),58 Wik Peoples v Queensland,59 and A v Secretary of State for the Home Department,60 and tends to be used by those who oppose the outcome of the decision in question, quite often on political grounds. But judicial activism is not everywhere regarded as something to be deprecated. In Ireland, the judges have been thought over the last 30 years or so to have been ‘notably activist’61 but much of their work has been judged to be beneficial.62 The same is true of South Africa.63 In India, the activism of the Supreme Court has been said, with reason, to make it the most powerful apex court in the world.64 In his interesting and detailed work, Judicial Activism in India,65 Professor Sathe has explained how it has achieved this position: by a creative interpretation of the constitution;66 by relaxing the rules on locus standi;67 by expanding the bounds of justiciability in relation to public interest litigation68 so as to investigate a wide and diverse range of complaints into public issues;69 by developing new and unique forms of procedure;70 and by giving administrative directions having the effect of legislation on a wide range of matters.71 Professor Sathe considers that:

    the Court has clearly transcended the limits of the judicial function and has undertaken functions that really belonged to either the legislature or the executive. Its decisions clearly violated the limits that the doctrine of separation of powers had imposed on it.

But he continues:

    Admitting all these aspects, it is acknowledged that judicial activism is welcomed not only by individuals and social activists who take recourse to it but also by governments, political parties, civil servants, constitutional authorities such as the President, the Election Commission, the national Human Rights Commission, statutory authorities including the tribunals, commissions or regulatory bodies, and other political players. None among the political players have protested against judicial intrusion into matters that essentially belonged to the executive.72

Despite some undoubted excesses,73 the blackest mark against the record of the Supreme Court is generally considered to be its passive acquiescence in measures taken during the 1975 emergency when, as Sathe puts it, ‘maximum care had been taken to ensure that no vestige of liberty survived’.74 It may be, as Sathe suggests, that in India ‘the people have reposed greater faith in judges than in politicians75 and have come to regard judges as better guardians of people’s rights than the representative legislature’.76

Channell B’s pronouncement on statutory construction which I quoted earlier makes a fundamental point: that the interpretation of any document, whether a will, contract, statute, or constitution, must begin with a very careful consideration of what the document actually says. Sometimes, if the document is clear and simple, the exercise may end there also. But a purely literal construction may pervert or defeat the true meaning of the document. Blackstone gives a good example: a law against shedding blood in the street should not apply to a surgeon treating an injured man.77 Channell B’s own judgment provides another example. The Court of Exchequer78 was construing section 7 of the Foreign Enlistment Act 1819, which had been enacted to restrain British nationals from giving aid to either belligerent in a conflict in which Britain was neutral. The issue was whether the building of a ship designed and strengthened for warlike purposes but not armed within the jurisdiction violated the section. By the narrowest of margins it was held not to do so.79 No doubt this was a tenable interpretation of the section, read literally, but it ignored the spirit and purpose of the enactment. Within a decade of the decision Parliament amended the section, but not in time to save this country from what is still, probably, its most expensive and certainly its most humiliating reverse in any international tribunal, the Alabama Claims Tribunal of 1871–1872.80 A much more recent example may be found in the Human Fertilisation and Embryology Act 1990, passed to regulate the creation of human embryos outside the body. When the Act was passed, this could only be done by using a fertilized egg, and the Act was expressed in terms reflecting that factual premise. But a technique was discovered to create a human embryo outside the body by a process of cell nuclear replacement, using no fertilized egg. The question then arose whether the Act, a regulatory measure, should be understood to cover this new process also. A literal reading would have suggested not, and at first instance the judge so held. But the Court of Appeal held otherwise,81 and the House of Lords agreed.82 A literal reading would have defeated Parliament’s clear intention, since it could not rationally have intended to regulate the creation of embryos by one means but not another.

The principles governing constitutional interpretation (in which I include the interpretation of human rights instruments) are both the same and different. They are the same inasmuch as one starts with a text, to which effect must be given. They are different inasmuch as constitutions tend to be expressed in broad and general terms, laying down (as Cardozo J put it) ‘not rules for the passing hour but principles for an expanding future’.83 This is the doctrine of the ‘living tree capable of growth and expansion within its natural limits’,84 of the ‘living instrument’.85 While the meaning of a human right does not change over time, its content and application may.86 It is for the appropriate court to interpret and apply the relevant provisions in the light of evolving values, standards, needs, social conditions, and circumstances. As Simon Brown LJ observed:

    the court’s role under the 1998 Act is as the guardian of human rights. It cannot abdicate this responsibility . . . judges nowadays have no alternative but to apply the Human Rights Act 1998. Constitutional dangers exist no less in too little activism as in too much. There are limits to the legitimacy of executive or legislative decision-making, just as there are to decision-making by the courts.87

There is a further, important, dimension to this problem, which does not always feature in the discussion: the comparative. In 1831 Savigny famously expressed his regret that England ‘in all other branches of knowledge actively communicating with the rest of the world, should, in jurisprudence alone, have remained divided from the rest of the world, as if by a Chinese wall’. It is a reproach which, in our own time, may perhaps be most appropriately directed to the United States. ‘American judges’, it has been said:

    are exceptionally resistant to using foreign human rights precedents to guide them in their domestic opinions. As Justice Antonin Scalia remarked, when rejecting a colleague’s references to foreign jurisprudence in deciding Printz v US, ‘We think such comparative analysis inappropriate to the task of interpreting a constitution’.[88] This judicial attitude is anchored in a broad popular sentiment that the land of Jefferson and Lincoln has nothing to learn about rights from any other country.89

Justice Thomas has referred dismissively to ‘foreign moods, fads or fashions’.90 Savigny’s reproach is one to which modern British judges have, to some extent at least, responded,91 and the same trend is observable elsewhere, sometimes overtly, sometimes less so.92 The Israeli Supreme Court has been described as ‘[t]he most important comparative law institute of the world’.93 A national judge seeking to rely on a foreign law is well-advised to proceed with great caution, since many pitfalls await the unlearned, the unguided, and the superficial. It would be naıüve to suppose that a better

    expressed. Reviewing the impact of the Act after a year of operation in ‘The Human Rights Act 1998—A Year On’ [2002] Jersey Law Review 10 at 14, Michael Beloff QC described the courts’ decisions under the Act as ‘relatively conservative’. Professor Ewing has been more critical, suggesting that the judges have not used their powers under the Act very well, that the Act is a ‘weak palliative to address a terminal condition’, and that, although the record of the Strasbourg Court is much more impressive, ‘the experience of the Convention rights in the domestic courts is likely to be one of abject disappointment and growing disillusionment’: KD Ewing, ‘The Futility of Human Rights Act’ [2004] PL 829 at 840, 850, 852.

answer to difficult legal problems is always to be found elsewhere. That said, however, there is, as I would suggest, a real gain, even if only in a very small minority of cases, in drawing on the learning of other jurists grappling with very much the same problems in other jurisdictions. We cannot claim a monopoly of learning and wisdom. But to draw inspiration from the wisdom of others involves a conscious voyage beyond the bounds of the inherited common law. It is not compatible with a strict view of the traditionalist judicial role.

If it be accepted that the traditionalist model, as I have endeavoured to characterize it, expresses the truth but not the whole truth, where then is one to find Lord Goff’s elusive boundary between legitimate judicial development of the law on the one hand and impermissible judicial legislation on the other? It is not very helpful to answer, even though it is true, that the boundary may lie in a different place in different classes of case, or in different countries, or in the same country at different times. Nor, perhaps, is the problem resolved by asking whether an issue is one which a judge should be asked to decide since, unless it is held to be non-justiciable, the judge ordinarily has no choice but to decide it: he cannot choose the issues to be litigated.94 But it may perhaps be helpful, in relation to any particular decision which is the subject of controversy, to ask whether it is a decision which it was proper for a judge, sitting as such, to make.

If the true reasons for the decision are given in the reasoned judgment, and if those reasons on analysis are found to be legally motivated, the answer to the question will ordinarily be affirmative. This will be so if the judge gives a reasonable (even if debatable) interpretation of a statute or constitution or applies or develops a common law rule in a way which, even if open to argument, seems to him justified on principle, or authority, or the particular facts. In such a case the judge is doing what a judge is employed to do, applying his legal expertise to resolution of the problem raised by the particular case. If his colleagues, or professional or academic opinion, consider(s) that he has erred, that is a ground for questioning the correctness of the decision but it is not a ground for questioning the propriety of his reaching it at all. It is otherwise if, whether or not the true reasons for the decision are given, the decision is not in truth legally motivated. This will be so if the decision is motivated not by legal but by extraneous considerations, as by the prejudice or predilection of the judge or, worse, by any personal agenda of the judge, whether conservative, liberal, feminist, libertarian, or whatever.

The contrast can perhaps be highlighted by reference to an American example. On 18 November 2003 in Goodridge v Department of Public Health,95 the Supreme Judicial Court of Massachusetts, a highly regarded court, construing the state constitution, ruled that the state could not lawfully deny the protections, benefits, and obligations conferred by civil marriage to two individuals of the same sex who wished to marry. This decision prompted President George W Bush to promise to ‘defend the sanctity of marriage’ against judges who ‘insist on forcing their arbitrary will upon the people’, and on 17 May 2004, the day on which the first same-sex marriages were celebrated in Massachusetts, he issued a statement declaring that ‘the sacred institution of marriage should not be redefined by a few activist judges’.

I am not qualified to express any opinion on the legal correctness of this decision, and do not do so. A nationwide opinion poll showed that the great majority of Americans believed that decisions on legalizing gay marriages should be taken by legislatures and not by judges,96 but this is not necessarily significant: decisions in favour of unpopular minorities tend to be unpopular, but are the essence of human rights protection. It was, nevertheless, a very significant social change to effect by judicial decision. In the European Community it has been held that:

    in the present state of the law within the Community, stable relationships between two persons of the same sex are not regarded as equivalent to marriages or stable relationships outside marriage between persons of the opposite sex.97

The European Court of Human Rights has not ruled that the right to marry protected by Article 12 of the European Convention extends to couples of the same sex.98 In this country it was thought necessary to require a statute, the Civil Partnerships Act 2004, to address the disadvantages to which couples of the same sex were subject, but the Act laid down a detailed regime which could not have been introduced by judicial decision. Whether or not the Massachusetts decision passes the test I have proposed—and it is supported by very detailed analysis of the state constitution, relying on recent Canadian authority—it is perhaps not hard to understand why it was seen, even if wrongly, as an usurpation by judges of authority that more properly belonged with the elected representatives of the people.

I must, in conclusion, confront the question raised in my title: should the judges be active or passive? I respond evasively by quoting again the texts I have borrowed from Peter Birks: ‘the common law has always put its jurists on the bench’ and ‘[a]uthority in interpretation of the law naturally derives from learning combined with good judgment and discretion in its deployment’. Or, as Lord Devlin simply put it, ‘The first quality of a good judge is good judgment’.


9

Governments and Judges

Friends or Enemies?*

We are all of us, I think, familiar with newspaper headlines suggesting that the government of the day and the judges are in a state of conflict or war, or are set on a collision course, or something more or less lurid to that effect. Our first reaction on reading such a headline is probably to wonder if there is any truth in it, but on reading the story we may conclude that there is some at least. And then we may be prompted to ask whether, if this is so, it is a good thing or a bad, whether indeed it matters at all. The most likely conclusion then, I think, is that surely something is amiss somewhere: it cannot be desirable, can it, that two of the three branches of government should be in a state of conflict or war, or set on a collision course?

I suggest that as the likely reaction because we all have at the back of our minds a neat and attractively simple picture of how government works. It consists of a legislature which makes the laws, an executive which carries them into effect, and a judiciary which in cases of doubt interprets the laws and applies them. But of course we know that the reality does not quite conform to this neat and simple picture. True, the legislature makes the statute law of the country, but if the government of the day has a reasonable majority in the House of Commons most of the legislation enacted will be of its devising and significant rule-making powers will be conferred on ministers. True again, the task of the judiciary is to interpret and apply the statutes enacted by the legislature, but large areas of the law are largely judge-made and few people now argue that the judges do not have an important law-making role. Even the interpretation of statutes is, not infrequently, far from being a passive and mechanical task. So there is more blurring of functions between the different branches of government than one’s simplified mental picture allows for.

Inevitably, too, there are opportunities for conflict between the different branches of government. The best publicized are those between the executive (ie the government) and the legislature, as evidenced by the occasions, rare though they are, when the government fails to carry the House of Commons in support of its programme (as when it sought to increase the maximum period of detention without charge from seven to 90 days), or the occasions, rather more frequent in recent years, when government legislation is enacted without the consent of the House of Lords, as with the War Crimes Act 1991 and the Sexual Offences (Amendment) Act 2000.

Conflict between the legislature and the judiciary is to a large extent avoided, by the old rule embodied in the Bill of Rights 1689 that nothing taking place in Parliament shall be questioned in the courts, by the duty of the courts to give legislation the meaning which Parliament intended, and by the rule, generally respected by both Houses, that matters proceeding in the courts should not be questioned in Parliament. But it does of course happen that the courts on occasion give legislation a meaning which does not find favour with Parliament, or with the government whose legislation it probably is, and it does very regularly happen that the courts find ministers, officials, and public bodies to have acted unlawfully, irrationally, or in excess of their powers. So there is scope for conflict between the judges and the executive.

In some countries at some times, of course, the conflict between the judiciary and the government may become very extreme. One might instance the recent history of Pakistan, where the deposition of the Chief Justice led to large-scale protest, rioting, and imposition of a state of emergency. One might also instance the steps taken by President Mugabe in Zimbabwe to purge the bench of judges whom he regarded as obstructive, including a very distinguished and highly respected Chief Justice, or the removal some years earlier of the Chief Justice of Malaysia. These, it may rightly be said, are very extreme examples, not likely to occur in a westernized liberal democracy, and represent a very gross infringement of the generally accepted principle of judicial independence.

But the existence of that principle must of itself give us pause for thought. What does the principle mean? It means, broadly, that judges should not be liable to be removed or in any way penalized save for gross personal misbehaviour. This does not of course protect a judge who is shown to be corrupt, persistently drunk, incurably idle, or otherwise unfit to hold office. But it does protect a judge from being penalized on account of his judicial decisions, not only by removal but by reduction of salary, banishment to a distant court far from hishome and family, or any other detriment short of removal. Protect the judge against whom? The answer is clear: against the authority which would otherwise have power to remove him, dock his salary, or penalize him, which would almost always be, in one guise or another, the executive. Now it is necessary to ask why it should be an article of political faith in countries like ours that the independence of the judges should be protected in this way. There are two answers. First, it is recognized that judges will on occasion give decisions which will be deeply unwelcome to the powers that be, such that they would seek to get rid of a judge if they could. This is not a wholly fanciful threat. Even in what ought to be a democratically literate country such as ours we are all used to reading of unpopular judicial decisions leading to calls from those who should know better that the judge in question should be sacked on the spot. But the second answer to the question is, I think, far more important: that judicial independence is protected because it is accepted as desirable that judges should on occasion give decisions that are deeply unwelcome to the powers that be. There are, as I have observed on another occasion, countries in the world where every judicial decision finds favour with the government, but they are not places where one would want to live.

This is not, however, the position from which we in this country started. When Henry II sent out his justices to administer justice in the shires they were in every sense the King’s justices, agents of royal power, appointed to try and punish those who had violated the King’s peace and to ensure that the King received his feudal dues. It was what would later have been called the smack of firm government. Shakespeare understood the relationship of judge and sovereign, as expressed by the Lord Chief Justice to the newly acclaimed King Henry V:

                        I then did use the person of your father;

                        The image of his power lay then in me:

                        And in th’administration of his law,

                        Whiles I was busy for the commonwealth,

                        Your highness pleased to forget my place,

                        The majesty and power of law and justice,

                        The image of the King whom I presented . . . 1

In the great constitutional struggles of the mid-seventeenth century the judges incurred great parliamentary odium precisely because they were so closely identified with the absolute authority claimed by the King. Most major officials were judges, most judges were administrators, and there was as a result no clear line of demarcation between the administration and the judges.2 The Court of King’s Bench was described by Gardiner as ‘the great prop’ of Charles I’s government.3 In the reign of Charles II the judges were still considered an integral part of the royal administration.4 There was strong philosophical support for this regime. In his essay On Judicature, Francis Bacon famously declared:

    Let judges also remember, that Solomon’s throne was supported by lions on both sides: let them be lions, but yet lions under the throne; being circumspect that they do not check or oppose any points of sovereignty.5

Thomas Hobbes, predictably, was of like opinion:

    They also to whom jurisdiction is given, are public ministers. For in their seats of justice they represent the person of the sovereign; and their sentence is his sentence . . . Seeing then all laws, written and unwritten, have their authority, and force from the will of the Commonwealth; that is to say, from the will of the representative; which in a monarchy is the monarch, and in other commonwealths the sovereign assembly . . . 6

The seventeenth century is of course relatively distant history, and the majority decision of the judges in favour of the executive in Hampden’s case7 may be contrasted with the important decisions in favour of the subject 130 years later in the cases arising out of the publication of issue 45 of the North Briton.8 In the eighteenth, as in the nineteenth and twentieth centuries, the judges could not be taken for granted, but they were generally seen and perhaps saw themselves as bulwarks of established authority and not as agents of change or as obstacles to be overcome by the government. The maxim ‘Let justice be done, though the heavens fall’ was on occasion invoked, but the risk of that calamity actually eventuating was not very often run in practice. Least of all was it run at times of national peril. Thus during the First World War the House of Lords, under the chairmanship of the Lord Chancellor, a member of the government, upheld the executive detention of a naturalized British citizen by the Home Secretary under a wartime regulation despite the absence of any statutory warrant for such an extreme interference with the rights of the citizen,9 and during the Second World War, in another case involving executive detention, a majority of the House of Lords interpreted ‘[i]f the Secretary of State has reasonable cause to believe’ as meaning ‘[i]f the Secretary of State thinks that he has reasonable cause to believe’.10 In the United States a series of decisions made at this time similarly showed an extraordinary, and as would now be thought, regrettable degree of deference to the executive.11

So it is something of a puzzle. On the one hand I paint a picture of judges in this country as, on the whole, a force buttressing the authority of the government of the day, while on the other I speak of headlines depicting the government and the judges in a state of war or set on a collision course. It does not seem to add up. Or has something changed? Are things different now? The answer, I think, is ‘Yes, something has changed’. Things are to some extent different now, although one must be careful not to exaggerate the extent of the change.

So what has changed and why?

I begin my answer by drawing attention to a procedure or group of procedures that, in one sense, has not changed at all. For many centuries the Court of King’s (or Queen’s) Bench, currently the Queen’s Bench Division of the High Court, has exercised a supervisory jurisdiction over the exercise of public power. The antiquity of this jurisdiction is evident in the Latin names traditionally attached to these remedies, names now anglicized with about as much gain to understanding as similar changes to the Authorised Version. Fortunately, the best known of these remedies, although now one of the least used in practice—the old order of habeas corpus—has escaped the modernizers’ zeal. Some things at least are happily allowed to be sacred. Now the unifying feature of all these remedies is that they enable the subject to engage the power of the court to hold public officials and bodies to legal account. Thus if a minister or (to take more historical examples) a sheriff, a vestry clerk, or a poor law overseer was bound by law to do something and did not do it, he could be ordered to do so by an order of mandamus. If such a person (or a county council, or a local education authority, or an immigration adjudicator) proposed to do something he had no power to do, he could be stopped by an order of prohibition. If such a person made a decision which was legally flawed, or beyond his legal powers, or so unreasonable that no-one with a correct understanding of the facts and the law could have made it, an order of certiorari would issue to quash the decision. And, of course, if anyone deprived another of his liberty without legal authority to do so, an order of habeas corpus would issue to secure the release of the person detained. This judge-made remedy, on occasion embellished but on many more occasions suspended by Parliament, has been rightly hailed as the most effective answer to tyranny that the world has ever seen.

These procedures, as I have stressed, are not new. What is new, or at least newish, is the extent of the use now made of them. Such applications used to form a very small part of the diet of Queen’s Bench judges, usually occupying the time of the Lord Chief Justice and a couple of puisne judges for a morning or two a week. They now occupy a very hard-worked cadre of Administrative Court judges all the time.

Why this sudden surge? I think that there are three main reasons. The first is a technical one. In the late 1970s the procedures for applying for orders of judicial review, as applications of the kind just described may compendiously be called, were revised and simplified. What had been a somewhat arcane mystery understood only by a small, if select, priesthood became very much more intelligible and much more readily accessible. But it seems perhaps unlikely that this is the whole explanation. It is, I believe, a maxim of the airline industry that if capacity is put on a route the traffic appears, but I am not sure that the same rule applies to litigation. So I think one has to turn to the second reason, which must be found in a strong public wish to challenge official decisions affecting their lives. Plainly, the belief that the man in Whitehall, or the Town Hall, or the Education Office, or the Social Security Office, knows best, or at any rate the belief that the decision of such a person, however wrong, is one of life’s afflictions to be uncomplainingly borne, has lost its hold. If people feel hard done by, they are much readier than they were to go to law in search of a remedy. The third reason is found in a feature already hinted at: the immense and complex reach of the modern state in all its manifestations. Some functions, of course, the state has always undertaken, like that of imposing and collecting taxes, and others it has long undertaken, like the defence of the realm against foreign attack. One recalls that in the eighteenth century the Royal Navy was the largest organization in the world.12 But historically the state did not decide who could build what, where, with what materials, and using what methods of construction; it did not decide which schools children should go to or what they should learn when they got there; it did not administer a complex code governing immigration and asylum; it did not in any detailed way regulate banks and financial institutions and proscribe anti-competitive practices; it did not lay down detailed standards to be met by those producing, processing, and selling food; it did little to protect the environment, or to ensure the purity of the air or the water in our rivers or on our beaches; it gave little or no support to the universities or the arts; it did not seek to administer an immensely complex and constantly changing sentencing code, providing for indeterminate sentences, parole, and recall to prison after release on parole; it did not seek to provide medical care for all on demand; it made very limited provision for the old and infirm, the disabled, and the mentally ill; it did not impose a detailed safety code on transport by land, sea, and air; and so on. Thus the huge reach and immense activity of the modern state, built on a mass of complex and very detailed legislation and regulation, inevitably gives rise to a number of grievances which people are now much readier to raise than they once were, and the procedures for raising them lie ready to hand.

Many of those seeking to pursue grievances of this kind fall at the first hurdle of obtaining the required leave to do so, and of those who obtain leave many fail. But some succeed, and each time an application succeeds some minister or public official or body is stopped in his or its tracks, and this breeds resentment and hostility, sometimes publicly expressed, since ministers and public officials and bodies have no more appetite for losing cases than anyone else and tend to see it as a meddlesome interference with sensible and efficient government. The threat of successful challenge must also, of course, have its effect on plans at the formative stage: many a bright twinkle in a minister’s eye must fade in the light of adverse advice given by departmental lawyers.

No doubt judicial decisions adverse to governmental interests have always been an irritation to those affected, if to a lesser extent than now because of the smaller scale involved. But in the past governments always held an ace of trumps, which they could play if they chose—the power to legislate to reverse the effect of an unwelcome legal decision. Thus if the courts were thought to have put the wrong interpretation on an Act of Parliament, legislation could (assuming a parliamentary majority in favour) be enacted to substitute the preferred interpretation. If the outcome of a case was unacceptable, a statute could be passed to reverse it, as was notoriously done in 1965 when the War Damage Act 1965 was passed to reverse the effect of the House of Lords’ decision in Burmah Oil Company (Burma Trading) Ltd v Lord Advocate,13 which recognized a claim to compensation for oil installations which the appellant companies had been ordered to destroy in 1942 to deny them to the advancing Japanese. Thus while adverse judicial decisions could prove an inconvenience and an impediment, they need never then be a roadblock. In countries such as the United States, with a codified and entrenched constitution, judicial decisions on its interpretation would be conclusive and binding on the government, but here Parliament, being sovereign, could legislate to remove the impediment in future cases.

In practice, although not, I think, in theory, the situation has changed. It has changed, I would suggest, in perhaps three respects.

First, it has changed as a result of our adherence to what we used to call the Common Market, now the European Union. I do not myself think that this is an abrogation of parliamentary sovereignty, since the European Communities Act 1972 was passed by a parliamentary majority and can in my opinion be repealed in the same way. But so long as it remains in force we have bound ourselves, and the courts are bound, to treat as supreme in any matter to which it applies the law of the European Union as made in regulations and directives and, ultimately, as declared by the Court of Justice of the European Communities in Luxembourg. Since by virtue of our membership this law is part of our law, the courts of the United Kingdom are bound to apply it, seeking guidance from Luxembourg where necessary. But in contrast with our own national law these are laws which the UK Parliament cannot legislate to change. The law of the Community can only, in effect, be changed by agreement of the member states, not, as we all know, something that can be achieved quickly or easily. So, for the first time since at any rate the middle ages, British governments find themselves confronted with judicial decisions which they cannot legislate to reverse. This accounts for some of the hostility expressed in certain political circles towards the European Court of Justice and sometimes towards domestic courts administering that law, as they are bound to do.

Secondly, the situation in relation to the European Convention on Human Rights is in part the same, in part different. It is the same inasmuch as we are, and have been since 1951, when we became the first state to ratify the Convention, bound by a solemn obligation binding in international law to comply with the Convention and protect the human rights which it embodies subject to any British reservations or, in the case of later protocols, non-accessions. This means that if anyone subject to our jurisdiction goes to the European Court of Human Rights at Strasbourg and successfully complains of a violation of their human rights by the United Kingdom we are bound by treaty to take steps to remedy the fault for the future. We were subject to this duty before the Human Rights Act was enacted in 1998, and we would remain subject to it even if that Act were repealed. What the Act set out to do, and did, was afford a remedy for violation of the human rights scheduled to the Act (which include most but not all of the rights in the Convention and most but not all of the rights protected by the later protocols) here in our own courts, without the complainant having, at some cost and considerable delay, to trail off to Strasbourg to obtain relief. The situation as compared with Community law is, however, different inasmuch as our domestic courts, although required by the Act to take account of the Strasbourg case law, are not strictly bound by it and are not able, in a doubtful or borderline case, to seek guidance from the Strasbourg court as can (and where necessary, must) be done at Luxembourg. The practice followed by our courts, as laid down by them, is ordinarily to follow the Strasbourg case law where it is clear and covers the case in question but to reserve the right to depart from a Strasbourg decision which appears to be unclear, unsound, inadequately reasoned, or based on facts which have changed in a significant way. This right to depart has so far been exercised very sparingly.

The key provision of the Human Rights Act makes it unlawful for a UK public authority (defined so as to include any UK court) to act inconsistently with human rights scheduled to the Act of any person in this country or, in some exceptional circumstances, outside it. Thus the respondent to a complaint is always a public body, frequently a department of state, and most often of all in the past, because of his responsibility for prisons, immigration and asylum, the Home Secretary. The Human Rights Act was one of the earliest enactments of the Blair government and in my opinion—not, I know, universally shared in the tabloid press—one of the best. But it has had the paradoxical effect that the courts, seeking to do precisely what Parliament, on the initiative of the government, has asked them to do, have become the butt of political criticism for doing just that. Most of the headlines about collision and conflict are the result of this, directly or indirectly.

I can illustrate my point by taking one example, a case officially known as A v Secretary of State for the Home Department,14 but more familiarly known as the Belmarsh case. The case concerned a number of foreign nationals detained in Belmarsh prison without charge or trial, indefinitely, on suspicion that they were involved in terrorism. The authority to detain them was derived from a statute, the Anti-terrorism, Crime and Security Act 2001, rushed through Parliament in the immediate aftermath of the atrocities in New York, Washington, and Pennsylvania on 11 September 2001. The detainees were people the government would have wished to deport. There was, however, a problem, as the government and Parliament recognized at the time: for while, under the Convention, those to be deported may be held in custody for a limited period pending deportation, they may not be held indefinitely (unless of course they have been charged with or convicted of crime, in which case the problem does not arise). The Belmarsh detainees, although free to leave this country voluntarily if they could find anywhere safe to go, could not be deported to their home countries since a Strasbourg decision in effect forbade the deportation of people to countries where they would be tortured, and that (or a high risk of it) was the fate which awaited the Belmarsh detainees if deported to their home countries. The government sought to overcome this problem by derogating from the Convention limitation on detention of those whom it was sought to deport on security grounds, this power of derogation being properly exercisable under the Convention in time of war or other public emergency threatening the life of the nation.

The Belmarsh detainees challenged the validity of the UK’s derogation from the Convention and also challenged the compatibility of the Act with the Convention. The case was felt to be of such importance that, very unusually, a committee of nine Law Lords was established to hear it. Of the nine, one reached a conclusion in favour of the government and against the detainees. Another found in favour of the detainees, on the ground that, severe though the risk of terrorism was, there was no emergency threatening the life of the nation and hence no right to derogate. With the passage of time this argument looks increasingly persuasive, but seven members of the committee (myself among them) held that this was a matter of political judgment, and therefore one for the government. But a strong majority of seven members of the committee held the Act to be incompatible with the Convention rights of the detainees on two grounds. The first of these was that the Act discriminated against the detainees on the ground of their nationality, since they as foreign nationals were subjected to long-term incarceration without charge or trial whereas no such penalty could be imposed on British nationals similarly suspected of involvement in terrorism. There were a significant number of British nationals similarly suspected, and as we now know (but did not of course know when giving judgment) it was British nationals who did in fact resort to terrorist violence in July 2005. Secondly, the measure was held to be irrational because if the detainees were really regarded as serious potential terrorists it made very little sense to allow them, if they could, to go to other countries in which they could pursue their terrorist designs. One of those originally detained, who had dual French and Algerian nationality, had in fact exercised the option to cross the channel to France. So the derogation order was quashed and the relevant section of the Act declared incompatible with the Convention.

A number of points may be made about this. First, it was on any showing a very bad result for the government, which had won in the court below, perhaps as serious a reverse as any of our governments has ever suffered in our domestic courts. But, secondly, it was a result which could never have occurred but for the action taken by the government in its very early days to give domestic effect to the Convention. Yet, thirdly, because our courts do not under the Human Rights Act have power to strike down, set aside, or invalidate Acts of Parliament, Parliament itself being sovereign, the House of Lords’ decision did not require the immediate release of the detainees or, indeed, have any practical effect at all. The government could, I think, have chosen to maintain the legislation, despite the decision, and left the detainees to pursue their rights in an application against the United Kingdom at Strasbourg. I do not think that the government could reasonably have hoped to defeat such an application, but this course would have bought a significant amount of time and perhaps tided over the immediate difficulty. To its credit, as I think, the government did not do that, but introduced an alternative control regime.

I have referred to the European Communities Act 1972 and the Human Rights Act 1998 as giving rise to changes. Mythird suggested area of change is of a much less tangible kind, and more debatable. I think that there is perhaps a heightened awareness among judges of the sensitivity of the judicial role.

Before the alternative control order scheme was introduced, there was one episode which perhaps throws as much light as any on the question posed in the title of this lecture. After the decision of the House but before any announcement of the government’s response had been made, very discreet and unexplicit approaches were made inviting the Law Lords to meet a group of ministers including the Lord Chancellor, the Home Secretary and the Attorney-General. Sensing, as later became clear quite rightly, that ministers wanted to discuss with the Law Lords what the governmental response to the Belmarsh decision should be, the Law Lords politely but firmly rebuffed these approaches, and no meeting took place. The then Home Secretary has since voiced strong criticism of the Law Lords’ stance. Now it is of course true, as ministers insist, that it is their responsibility, not that of the judges, to govern the country and their responsibility, not that of the judges, to protect the public against the great risk of terrorist violence. No-one could rationally challenge these assertions. But the judges have a solemn, some would say an all but sacred, duty to ensure that the law is observed, by governments as by anyone else. It is at times of crisis and heightened tension that governments are, for the best of reasons, constrained to exercise their powers to the limit of what they believe to be permissible, and at such times that the courts must be particularly careful to ensure that that limit is not transgressed and that principles hallowed by long observance are not neglected. One of those principles is, of course, that a judge should not adjudicate in any case in which his decision might be influenced by any previous association with a party to litigation or with the subject matter of the litigation. It was this consideration which led the Law Lords to decline to meet ministers at that juncture, since it was readily foreseeable that whatever the government did was likely to be the subject of further litigation, as quickly proved to be the case, and the Law Lords could not conscientiously sit in judgment on a measure which might be based, even in small part, on their advice or advance approval, which would without more disqualify them from sitting.

There has, I think, developed a heightened sense of the judges’ duty to respect and defend fundamental principles, quite apart from the Human Rights Act. The point was very well put by one of my colleagues (Lord Hoffmann) in a case in 1999:

    Parliamentary sovereignty means that Parliament can, if it chooses, legislate contrary to fundamental principles of human rights. The Human Rights Act 1998 will not detract from this power. The constraints upon its exercise by Parliament are ultimately political, not legal. But the principle of legality means that Parliament must squarely confront what it is doing and accept the political cost. Fundamental rights cannot be overridden by general or ambiguous words. This is because there is too great a risk that the full implications of their unqualified meaning may have passed unnoticed in the democratic process. In the absence of express language or necessary implication to the contrary, the courts therefore presume that even the most general words were intended to be subject to the basic rights of the individual. In this way the courts of the United Kingdom, though acknowledging the sovereignty of Parliament, apply principles of constitutionality little different from those which exist in countries where the power of the legislature is expressly limited by a constitutional document.15

In conclusion, I would say this. It is quite wrong to regard governments and judges in this country as enemies or adversaries. Relations between judges and ministers are almost always polite, sometimes cordial, and on a range of practical and administrative issues judges and officials work very closely together. They have a mutual interest in trying to ensure that the administration of justice is as smooth, as quick, and as economical as is consistent with the highest standards of fairness. But there is a natural, inescapable, and not undesirable tension, greater at some times than at others, between those whose mission it is to govern and those whose mission and sworn duty it is to do right by all manner of people, without fear or favour, affection or ill will, according to the laws and usages of this realm. The principle of judicial independence requires the judges on occasion to use, to the most powerful in the land, the old words famously quoted by Lord Denning some 30 years ago: ‘Be you never so high, the law is above you’.16 But when they do so they cannot expect to be loved by those to whom they say it.
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The Highest Court in the Land*

Some years ago, not long after the end of the Cultural Revolution, I was invited to explain the operation of the English legal system to a visiting delegation of Chinese lawyers and judges. They were looking for a model on which to base proposed reforms in China. They also had the laudable, if currently unfashionable, aim of producing two million new lawyers by the end of the last (twentieth) century. So I did my best. I explained how the head of the judiciary, the Lord Chancellor, was an ambulant refutation of the separation of powers; how the senior professional judge, the Lord Chief Justice, presided in courts from which one, and sometimes two, appeals lay to higher courts; how we had a Supreme Court which was not supreme; how the members of the highest court were lords but not justices whereas the members of the Court of Appeal were Lords Justices who were justices but not lords; how circuit judges did not go on circuit but other judges, not so described, did; and so on. I was conscious as I continued that a look of bewilderment was beginning to suffuse the impassive faces of my audience. Only when I got on to the lay magistracy did the cloud lift. ‘Ah’, said one of the delegation, ‘we too have our People’s Courts’.

In this chapter I want to address one only of these unique features of our legal system: the judicial role and function of the House of Lords. I shall for convenience use the expression ‘House of Lords’ to embrace the Appellate Committee and Appeals Committees when these emerged. I shall similarly refer to ‘the Privy Council’ to mean the Judicial Committee of that department of state. In much of what follows I have relied heavily on the detailed and pioneering work of Professor Robert Stevens, the retiring Master of Pembroke College, Oxford, and Bencher of Gray’s Inn.1

In early mediaeval times all power—executive, legislative, and judicial—was concentrated in the King, largely exercised by and through his Council. With the passage of time the exercise of judicial power was devolved to professional royal judges and legislative power was exercised, when it developed, by Parliament. But there survived a residual judicial power vested in Parliament as a successor to the Council which, by Tudor times, was recognized as lying in the House of Lords and not in the House of Commons. In part that jurisdiction was original, as in cases of impeachment and the trial of peers for felony. But in the main the jurisdiction of the House of Lords was appellate.

By the eighteenth and nineteenth centuries it was evident that the House of Lords, as the court of ultimate resort, left much to be desired. There were a number of interrelated reasons for this. One was that the House was inundated with appeals from Scotland, attributed to the reluctance of the Court of Session in the eighteenth century to give reasons for its decisions2 and, more importantly, to an unfortunate ruling that an appeal to London automatically stayed execution of the Scottish judgment.3 Many of these appeals were very insubstantial. The example is given of an appeal concerning an ox valued at 3 guineas which had died before the hearing.4 This proliferation of Scottish appeals exacerbated the difficulty which the House frequently had in coping with its backlog of undecided cases. The figures are startling. In 1811, a year in which the House decided 23 appeals, there were at least 266 appeals waiting to be heard, 203 of them from Scotland, 36 from Ireland, and 27 from England.5 Not until about the middle of the nineteenth century did the number of English appeals begin to outstrip the number of Scottish:6 as late as 1869, when the house heard 24 appeals, 12 came from England and eight from Scotland. Part of the backlog problem lay in the conflicting demands made on the Lord Chancellor: it was he who ordinarily bore the main burden of conducting the judicial business of the House, but he was also until a late date the only, and then the principal, judge of the Court of Chancery; and even a Lord Chancellor cannot sit in two courts at the same time. No Lord Chancellor of the period was a Scots lawyer by professional training, so the House of Lords was a somewhat inappropriate tribunal to hear appeals turning on the peculiar features of Scots law.7 At times these problems were eased by the availability in the House of former Lord Chancellors or ennobled judges,8 although in some cases the judicial qualifications of the latter were extremely modest.9 There was no cadre of paid professional judges, although the common law judges could be called in to advise, a practice followed as late as 1897 in Allen v Flood.10 It was however accepted for many years that lay peers were entitled to participate fully in judicial hearings, and on occasion this was highly effective: a case against a bishop was resolved in his favour, by the narrowest majority, on a bloc vote of the bishops’ bench, and a case involving the Prince of Wales’ wife was carried in her favour, overruling an order of Lord Eldon, by a vote of lay peers mustered in her favour by the Prince of Wales.11 In such high profile cases the attendance of lay peers was readily forthcoming; in more mundane cases it was not. So, to achieve a quorum, lay peers were obliged to attend in rotation, or pay a substantial fine. Even this was an imperfect solution, since if a hearing lasted for two days the lay peers attending on the second day would not be those who had attended on the first.12 But the judicial business of the House was long regarded as a part of its business in which all peers were entitled to participate,13 irrespective of their judicial qualifications, and as late as 1834 a case was decided at a hearing attended only by lay peers.14 All these problems were compounded by the caseload of the Privy Council which, with the expansion of empire, naturally increased. In a speech on legal reform in 1828 Brougham claimed that the Privy Council normally sat on only nine feast days for judicial business and that some 517 cases awaited disposal.15 In 1865, 157 cases were pending before the Privy Council,16 by the end of 1869 no fewer than 329.17 Only the English genius for tolerating the intolerable could, one feels, have allowed this system to survive, more or less intact, as long as it did. In 1855 the Solicitor-General, later Lord Chancellor, said that the ‘judicial business was conducted before the Supreme Court of Appeal in a manner which would disgrace the lowest court of justice in the kingdom’.18

The first two thirds of the nineteenth century saw many proposals for reform, some of which were implemented, most of which fell by the wayside. Select committees were appointed in 1811, 1812, 1823, and 1856, bills unsuccessfully introduced in 1834, 1842, 1856, and 1869.19 In 1834 Lord Brougham introduced a measure to transfer House of Lords, appeals to the Privy Council; in 1842 Lord Campbell sought to transfer the jurisdiction of the Privy Council to the House of Lords; both failed.20 In 1856 a further unsuccessful attempt was made to merge the two tribunals.21 An attempt to professionalize the House of Lords by conferring a life peerage on Baron Parke was defeated by the Committee for Privileges’ ruling that there was no prerogative power to create life peerages. In Baron Parke’s case the problem was overcome by conferment of a hereditary peerage. But the House lost the services of Dr Lushington, who was also to have become a life peer.22 A proposal to appoint professional, paid judges to serve in the Privy Council, originally made but modified in 1833,23 proved a spectacular success when eventually adopted in 1871.24

Despite many disappointments for those of reforming bent, there were nevertheless very important advances. One was achieved in 1844 when it was effectively established that lay peers should not vote on the outcome of judicial hearings in the House.25 It was not a victory easily won. When the Duke of Buccleuch, Lord President of the Council, doubted the wisdom of his sitting judicially to hear a nine-day Indian appeal, a colleague assured him that ‘the natives of India would much rather have this case decided by a great Scotch Duke than by lawyers alone’.26 As late as 1883 Lord Denman, the son of a Lord Chief Justice, attempted to vote in Bradlaugh v Clarke27—he evidently thought that the exercise of judicial, like legislative, authority should be hereditary—but his vote was discounted.28 I shall eschew the tantalizing question who, with Lord Cairns and Lord Cranworth, made up the quorum in Rylands v Fletcher.29

Three unrelated events made the year 1867 a notable one. The first was the publication of Bagehot’s important work, The English Constitution. In this he wrote:

    I do not reckon the judicial function of the House of Lords as one of its true subsidiary functions. First because it does not in fact exercise it, next because I wish to see it in appearance deprived of it. The supreme court of the English people ought to be a great conspicuous tribunal, ought to bring our law into unity, ought not to be hidden beneath the robes of a legislative assembly.30

Much has changed since 1867, including the constitution and function of the House of Lords. But the thought underlying this passage remains pertinent today, and it is not easy to find a functional, as opposed to an historical and traditional, or financial, reason for retaining the link between the highest court and the legislature.

The second notable event of 1867, pertinent to this discussion, was the passing of the British North America Act of that year. In terms of imperial history this was a new and very important departure—the grant of effective self-government to Canada. It also, if only incidentally, launched the Privy Council on a career of constitutional interpretation which, with similar grants to Australia, New Zealand, and South Africa, and in due course other smaller countries within the Commonwealth, was to become a crucially important part of the Privy Council’s work. Without this background of constitutional experience, it is hard to think that the Privy Council would have been seen as an appropriate body to rule on devolution issues arising under our own constitutional settlement.31 Lord Hope of Craighead has indeed suggested that a desire to maintain its representation in the Privy Council might cause the new Scottish Parliament to shrink, even in the first heady flush of devolutionary enthusiasm, from disturbing the right of appeal from the Court of Session to the House of Lords in civil matters, which is the nominal justification for appointing Scottish Law Lords.32 I say ‘nominal’ because the contribution made by the Scots has been of such a quality as to call for no justification.

The third notable event of 1867 was the appointment, by Gladstone’s first government, of a Royal Commission with an outstandingly distinguished membership to report on the superior courts of England and the courts of error and of appeal therefrom.

Although the Commission was not asked to consider the future of the House of Lords as a judicial body, and Scottish and Irish appeals to the House fell outside its terms of reference, the trend of its thinking was clear. Its recommendation that the consolidated High Court and the new Court of Appeal be together called ‘Her Majesty’s Supreme Court’33 implicitly questioned the continuance, in England and Wales at least, of an even supremer court. In its First Report dated March 1869 the Commission said:

    upon the constitution of the House of Lords, considered as a Court of Appeal, we do not consider it to be within the scope of our Commission to offer any other remarks than that it unavoidably impairs the efficiency of the Court of Chancery during the session of Parliament, by withdrawing the Lord Chancellor for the whole of four days in every week from his own Court. Upon the constitution of the Judicial Committee of the Privy Council we also abstain from saying more, than that it has been, for many years, found impossible to discharge the appellate duties of that body without withdrawing one or more Judges . . . from their respective Courts, to the great inconvenience of suits, and delay of business in those Courts, during the considerable, and continually increasing, periods of time occupied in every year by the transacting of Privy Council business . . . 34

The Commission, having recommended the establishment of the Court of Appeal, added:

    it may hereafter deserve consideration, after experience of the working of the Court thus constituted, whether its decisions may not be made final, unless leave to appeal from them be given, whether by the Court itself, or by the House of Lords. In the meantime we recommend that there should be a right of appeal to the House of Lords.35

The report prompted a flurry of legislative activity. A series of bills was introduced, to give general effect to the recommendations of the Final Report, to reform the Privy Council (where the arrears were, as the judges collectively put it, ‘of a most formidable description’), to restrict appeals to the House of Lords, and to provide a statutory court to handle the judicial functions of the House of Lords and the Privy Council.36

All these bills foundered, save that to appoint four paid judges to the Privy Council.37 But by this time the Lord Chief Justice had suggested that the time had come when the House of Lords should be asked to give up a jurisdiction which it had only in name, and a former Lord Chancellor had suggested abolishing the jurisdiction of both the House of Lords and the Privy Council and making one final Imperial Court of Appeal.38 A Select Committee was accordingly appointed to review the matter.39

Several members of the Select Committee thought that there should be no second appeal at all, but by a majority of two the Committee favoured a joint judicial Committee of the House of Lords and the Privy Council based on the Lord Chancellor, four salaried judges, and various ex officio members.40 But the Lord Chancellor himself, by now Lord Selborne, took a more radical view. He was against second appeals. His bill accordingly proposed a strengthened Court of Appeal, and he envisaged hearings or re-hearings within the Court of Appeal by an enlarged or full court, but with no appeal to the House of Lords.41 His Conservative opposite number, Lord Cairns, who had chaired the Royal Commission, would have preferred restriction of appeals to the House and reliance on strong courts of appeal in the three British jurisdictions to outright abolition, but he supported the thrust of the proposals and carried other leading judicial figures in the Lords with him.42 There was some backbench opposition in the Lords and the Commons, not primarily related to the functioning of a supreme court or the administration of justice, but the only real trouble came when Gladstone, in the Commons, moved an amendment, which he had to withdraw, providing that Scottish and Irish appeals should also go to the Court of Appeal. This proposal was not well received in Edinburgh and Dublin.43

So the Supreme Court of Judicature Act 1873, reciting that it was expedient to constitute a Supreme Court, established a Supreme Court comprising the High Court and the Court of Appeal.44 Section 20 provided:

    No error or appeal shall be brought from any judgment or order of the High Court of Justice or of the Court of Appeal, nor from any judgment or order, subsequent to the commencement of this Act . . . to the House of Lords or to the Judicial Committee of the Privy Council . . .

Section 21 conferred power to order that appeals and petitions to Her Majesty in Council which then lay to the Privy Council should lie to the Court of Appeal. The Act was passed in 1873 and was due to come into effect in November 1874.

Before that date, Gladstone’s government had fallen, Disraeli had become Prime Minister, and Cairns Lord Chancellor. But there was no change of governmental intention. In 1874 Cairns introduced a bill providing that Scottish and Irish, and also colonial and ecclesiastical, appeals should lie to the Court of Appeal, to be renamed the Imperial Court of Appeal.45 Within this court there were to be divisions, the first of these hearing Scottish and Irish appeals and appeals on which another division had disagreed.46 The bill passed the Lords, although opposition had grown. There were those who questioned why, if there was in effect to be a second appeal within the Court of Appeal, there was any point in making any change.47 The bill all but passed the Commons, with the strong support of the Liberal opposition but disquiet among some Conservative members. In the face of strong pressure, Disraeli announced that the bill would be dropped for the 1874 session,48 and a bill was rushed through Parliament deferring implementation of the relevant provisions of the 1873 Act.49 An active and as it proved effective pressure group was then formed, the Committee for Preserving the House of Lords.50

Cairns was undeterred. In February 1875 he reintroduced his bill of the year before, to the relief of Selborne.51 But the opposition was by this stage so vocal that he had to withdraw the bill in March.52 In April he tried again, this time successfully, with a new bill which retained a second appeal from all three jurisdictions to a single tribunal, and delayed implementation of the 1873 Act provisions for a further year to November 1876.53

This was the prelude to what became the Appellate Jurisdiction Act 1876, which expressly preserved a right of appeal from the Court of Appeal.54 Provision was also, and for the first time, made for a cadre of paid professional judges to sit in the House of Lords. There were to be two such Lords of Appeal in Ordinary at first,55 rising to four as the salaried members of the Privy Council retired or died. They were to be life barons, but were to be entitled, like the bishops, to sit and vote in the House only so long as they held office,56 a provision amended in 1887 to enable Lord Blackburn, the first Lord of Appeal in Ordinary, to continue to attend and vote in the House following his retirement.57 It was a fitting culmination of his unusual career.

Of the first two Law Lords appointed under the Act, one (Blackburn) came from the English, the other (Lord Gordon), from the Scottish bench, although since Blackburn was born and bred in Stirlingshire the Scots could reasonably claim to have brought off the double. The first additional appointment was of Lord Fitzgerald, a judge of the Irish High Court. Thus, 90 years after the American constitution established the Supreme Court of the United States, the United Kingdom for the first time acquired a supreme tribunal, professionally manned, representing and drawing on the strengths of each of its constituent jurisdictions. But the new regime was not universally welcomed: Selborne and Hatherley, Gladstone’s disappointed Liberal Lord Chancellors, thought the House could never be made an effective judicial body.58

It is the lot of courts, by no means excluding supreme courts, to be criticized, and the Law Lords’ performance since 1876 has not escaped criticism. In earlier days political allegiance played a part in appointments.59 It appears that in 1905 the outgoing government encouraged Lord Lindley, apolitical and highly respected, to retire in order that a Conservative nominee could take his place.60 In deciding which individual Law Lords should hear which cases, as Lord Chancellors continued to do until the 1960s, some Lord Chancellors had regard to the outcome they desired.61 Some decisions—one might instance the Taff Vale decision of 190162 and Roberts v Hopwood63—appeared to be politically motivated. In decisions such as Local Government Board v Arlidge,64 Duncan v Cammell Laird & Co,65 and Liversidge v Anderson66 the Law Lords neglected to protect individual rights and showed themselves unduly respectful of the executive. In their role as constitutional adjudicators, sitting in the Privy Council, the Law Lords were not uniformly successful, particularly in relation to Canada.67 There were periods when the Law Lords, with some notable exceptions, clung to a now discredited declaratory theory of law. As Lord Simonds characteristically put it:

    To determine what the law is, not what it ought to be, is our present task.68

Thus writing in the late 1970s, Robert Stevens thought that the House of Lords had ‘shown signs of life after a period of judicial catatonia’,69 but he considered it ‘still, jurisprudentially, a pale shadow of the Supreme Court of the United States’.70 Professor Jaffe é of Harvard, in 1967, made the same unfavourable comparison: posing the question whether the great English judge is a relic of the past, he suggested an affirmative answer.71 A short while ago, the Chief Justice of Australia was able to describe the common law as:

    the law created and developed at first by English judges and, in more recent times, chiefly by Australian judges . . . 72

Given criticism of this order—and I am not listing credit entries, attempting to draw up a balance sheet—one would expect renewed calls to bring to an end the second appeal, lying to the House of Lords. And such calls have been made, notably by Lords Gardiner and Elwyn Jones, following a suggestion of Lord Evershed, in 1963, in Law Reform Now.73 But Louis Blom-Cooper and Gavin Drewry, starting from an agnostic position, concluded in their book Final Appeal,74 published in 1972, that a second appeal to a final court of appeal should be retained, and writing in 1999 they endorsed the enduring value of the House of Lords in its judicial capacity,75 justly saying of the era of Lord Reid and then of Lord Wilberforce that they were ‘universally regarded as outstanding’.76 Robert Stevens agrees: not an uncritical admirer of the Law Lords, he writes that:

    no-one could disagree with [Blom-Cooper and Drewry’s] conclusion that over the last thirty years the need for a Supreme Court has been firmly established.77

I am not myself aware of any significant body of professional or public opinion which would wish to abolish the right of second appeal, subject to the requirement of leave (in civil cases from England and Wales) which has existed since 1934.78 Indeed, as the pressure on the Court of Appeal has intensified and its size grown, the availability of a further right of appeal (subject to fairly stringent conditions) seems to me to have become increasingly plain. If, however, one is inclined to accept that view, one cannot respectably avoid asking what function the highest court in this country is there to perform, what goods it delivers and should deliver. This is a topic which, under the auspices of the Constitution Unit of University College London, Andrew Le Sueur and Richard Cornes have already begun to address,79 and into which they are conducting research on a comparative basis.

It is convenient to begin by saying what in my view (and I speak for no-one but myself), the function of the House of Lords is not. Its function is not, ordinarily, to correct alleged errors in the application of settled law. If the law is clear and it is contended that a trial judge has misunderstood or misapplied it, that is a matter which the Court of Appeal should be relied on to correct if necessary. Both divisions of the Court of Appeal devote much time to just such issues, and it would be hard to justify the expense and delay of a further review. International human rights instruments call for a first appeal in criminal cases80 and recommend a first appeal in civil cases,81 but do not require a second appeal in either class of case and instead call for restraint. If the House of Lords is to perform what I regard as its true functions, it is essential that its attention should be concentrated on the relatively few cases which merit, and in practice can (short of a revolution in working methods), receive its mature scrutiny.

What, then, should its functions be? I proffer an answer under four heads, in no particular order of priority and without seeking to be comprehensive. First, I suggest, it is the function of the House of Lords to rule on disputed questions of constitutional significance, and I give ‘constitutional’ a broad meaning to embrace any issue which would probably be governed by a written constitutional document if we had one: not only devolution issues (within the Privy Council) but also the wide range of issues which fall under the general head of human rights, the United Kingdom’s relations with other states, the construction of international treaties embodied in national law, the powers and prerogatives of the executive, the conduct of local government, and so on. In many countries such issues are exclusively assigned to a constitutional court: in Germany, for instance, to the German Federal Constitutional Court comprising two senates each of eight judges;82 in Italy to a Constitutional Court of 15 judges;83 in Croatia to a Constitutional Court of 11 judges;84 in the Russian Federation to a Constitutional Court of 19 judges;85 in South Africa to a Constitutional Court of 11 judges.86 In other countries, notably the United States, the Supreme Court is a constitutional court in all but name. In this field the function of the House of Lords is, I think, analogous to that performed by, for instance, the Supreme Court of Canada and the High Court of Australia.

A second function is to rule finally on the construction of United Kingdom statutes, particularly (but not only) recent statutes. There will often be scope for argument whether a judicial interpretation of a statute accords with what Parliament, or more properly the draftsman, intended or would have intended. There is virtue in a final ruling before parliamentary time and resources are devoted to amendment.

Thirdly, I mention the function of developing and where necessary modifying the common law so as to provide for new situations and ensure that the law broadly reflects the changing standards, values, and needs of society. In a common law system such as ours, this is not of course a function reserved to the House of Lords. We can all think of one notable innovator in the Court of Appeal. But it is a function which the House of Lords is peculiarly well-placed to fulfil, because of freedom (since the 1966 Practice Direction)87 to depart from precedent, because of the considered judgments which will be before the members of the House when they come to consider the question, because of the high standard of argument which the House is usually privileged to enjoy, because of the academic commentary which the case is likely by that stage to have generated, and because of the varied experience which the five, occasionally seven, members of the constitution are likely to be able to contribute. I shall not here attempt to discuss the role and proper limits of judicial law-making. That such a role exists can scarcely be contested, since the decision of a common law judge is a source of law and the 1966 Practice Direction88 recognizes that a rule, once authoritatively laid down, may have to be judicially altered. I content myself with two brief observations. First, there is force in the blunt assertion of an American senator: ‘Judges must understand their role in our system as impartial magistrates, not Monday-morning legislators’.89 Second, a point emphasized by Professor Jaffe,90 insofar as judges make law they do not do so in a vacuum. They are a part of the law-making function. Parliament is another, very important, part. The judicial function is not (I quote Professor Jaffe é again)91 ‘a single, unchanging, universal concept’, applicable at all times and in all places. It is, I think, generally true that the courts tend to be most assertive, active, and creative when the political organs of the state (legislature and executive) are for whatever reason showing themselves to be least effective.

Fourthly, it must, I suggest, be a function of the highest court to provide what Le Sueur and Cornes call ‘better quality adjudication’.92 This sounds presumptuous, and no Law Lord would lay claim to infallibility beyond that conferred by finality.93 But if, over a period, the highest court does not provide a quality of adjudication—in clarifying and refining issues, in expounding principle, in interpreting and applying precedent, as well as in the decision itself—generally better than in the courts appealed from, then the system is not working and the expense and delay inherent in a second appeal are hard to justify.

In short, the core function of the House of Lords is to devote close and, one hopes, expert, knowledgeable, and wise attention to a relatively small number of cases which, because of the public importance of the legal issues they raise, deserve such attention. If this is so, one would expect the same function to be performed by the House of Lords’ sister body, the Privy Council. But it is not. An appeal lies, direct to the Privy Council, by medical practitioners, dentists, opticians, chiropodists, dieticians, medical laboratory technicians, occupational therapists, orthoptists, physiotherapists, radiographers, remedial gymnasts, and veterinary surgeons disciplined by their respective professional bodies. By Acts passed in 1993 and 1994 this right was extended to osteopaths and chiropractors.94 Nothing but history or a penchant for anomaly could explain why these healthcare professionals should enjoy direct access to the highest tier of adjudication when such is denied to architects, accountants, solicitors, and barristers. With the number of days sat and the number of cases heard in the Privy Council not far below and sometimes exceeding those in the House of Lords,95 this is a jurisdiction which can no longer be justified even though such appeals make relatively smaller demands on the Law Lords themselves.

The overseas jurisdiction of the Privy Council (in which I do not include appeals from Jersey, Guernsey, and the Isle of Man) raises similar but more complex problems. Appeals lie from 11 remaining UK Overseas Territories, and from 16 independent states within the Commonwealth. Apart from New Zealand (which has long considered abolishing the right of appeal to the Privy Council and now seems likely to do so before very long), these states are very small. Some would find it hard to finance and staff a further tier of appeal within their own domain. There may be a virtue in recourse to a body, such as the Privy Council, immune from local pressures, political and social, which may, particularly in a relatively small society, be intense. Questions of constitutional interpretation are raised falling well within the functions I have attempted to identify. The provision of adjudication services to such of its former colonies as wish to avail themselves of them may properly be seen as a residual duty owed by the imperial power. But there is room for a contrary argument. From a number of states appellants effectively have a right of appeal in civil cases provided the sum in dispute exceeds a trivial figure and there is no effective filter such as there is in the English Court of Appeal and the House of Lords. The inevitable result is that time is spent on appeals of no legal significance but turning on alleged misunderstanding or misapplication of settled law, cases which the House of Lords would decline to entertain. Much the same is true of many criminal appeals. Here leave is generally required, unless an appeal raises a constitutional issue. But if it appears that settled law has been misunderstood or misapplied in a capital case, which make up a significant proportion of the total, leave cannot be conscientiously refused, least of all by judges who saw the death penalty abolished in this country well before they accepted judicial office. If, as expected, the determination of devolution issues imposes increased pressure on the Privy Council, its overseas jurisdiction must, in my view—and, I repeat, I speak for no-one but myself—command more intense consideration than it has yet, to my knowledge, received.

As the new century begins, the House of Lords in its judicial capacity is the focus of more scholarly and perhaps professional attention than it has received since the 1870s. In part this is directed to the Bagehot question—whether, in a modern constitutional democracy, the highest court should be part of the legislature—a question likely to be asked with growing persistence in the years ahead. But, in a world in which resort to law is increasingly seen as the response to the problems which beset members of society, even more attention may be given to the functional question whether the House of Lords as now constituted is best able to give the nation the service it could and should. The House must, as Blom-Cooper and Drewry rightly said, be judged by its performance.96

In a recent and far from complimentary critique of the House of Lords’ decision-making,97 David Robertson, an Oxford political scientist, goes to some lengths to show that the composition of a House of Lords constitution may affect the outcome of a case. This is not something which, I think, any professional advocate would ever have doubted. This is not because individual members have a predetermined conclusion of what result they want to achieve and, ignoring the arguments, construct reasons purporting to support that conclusion, but because individuals, by virtue of their experience, temperament, and personal philosophy tend to be more readily attracted by some arguments than others. The alternative is what Robertson calls ‘slot machine jurisprudence’.98 It is not surprising to me that different minds reach different conclusions on what, in a given situation, justice demands.

The contrary view is that if the outcome of a case at the highest level may depend on the membership of the tribunal the legal process becomes something of a lottery. One solution considered by Robertson is that all members of the court should hear all the cases, as is of course the practice in many supreme courts,99 a practice approved in principle by Blom-Cooper and Drewry in 1972.100 This practice does not preclude readily predictable divisions of opinion, as a study of the US Supreme Court shows,101 but does enable those who appoint the judges to attempt to steer the trend of decision-making in a desired direction. Opinions may vary on whether this is desirable.

The current establishment of 12 Lords of Appeal in Ordinary is, I have no doubt, higher than it would be if the House were routinely to sit in banc, and if it did the secondment of members to extra-regimental duties might cease to be acceptable. The most dramatic effect, however, would be a sharp fall in output or a revolution in working methods.

At present (with the help of present and former Lord Chancellors, retired and supernumerary Law Lords, and Privy Councillors) there are mounted one or two constitutions in the House of Lords and one in the Privy Council. These constitutions between them give judgment in about 135 appeals per year,102 a significantly greater number than the formal opinions given annually by the US Supreme Court, although that court deals with very many more petitions and applications. Even if the court were only to sit in banc in the House of Lords, the number of appeals disposed of would inevitably fall (and the work of the Privy Council be severely impeded)—a move in the opposite direction to that urged by Blom-Cooper and Drewry in 1972103—unless oral argument were to be severely restricted, our tradition of judicial self-help modified, and greater resources made available to the court.

Most of us would not, I think, welcome a switch to the US Supreme Court practice, when up to 24 cases may be argued at one sitting. But procedural changes urged by Blom-Cooper and Drewry in 1972104 have to a large extent been accomplished, whether in response to their advocacy I do not know; pressure to shorten oral argument is strong and likely to grow; and for the first time, four legal assistants have been engaged to help the Law Lords. But the pressure on facilities and resources is intense and can only become more so.

According to recent parliamentary answers, the annual net cost (exclusive of judicial salaries) of the House of Lords in its judicial capacity is some £600,000 (about one ninetieth of the annual expenditure of the House)105 and of the Privy Council about £400,000.106 This miracle of economy does huge credit to the tiny and heroic staff who now work for the highest courts. But a recent review has found the Law Lords’ secretarial help to be inadequate. There is nowhere to house the additional secretaries recommended save in the room of an absent Law Lord. The legal assistants are not adequately housed; it is hard to see how any substantial increase in their number could be accommodated if the initiative proves a success. Compared with the personal staff of seven who serve each associate justice of the US Supreme Court, each Law Lord has a personal staff of less than one. There is no accommodation for law reporters. Facilities for those attending the House as litigants or advocates do not exist. The Law Lords themselves, while enjoying the admirable library facilities of the House, are seriously short of space, understandably enough in a building built to house a bicameral legislature and in which the needs of legislators are inevitably and properly paramount.

The underlying theme of the history I have tried to sketch is one of ever-increasing professionalization. One wonders if a further step along that road can be long delayed. In 1980 the High Court of Australia moved into a new courthouse in Canberra; in 1946 the Supreme Court of Canada first used its new courthouse; in 1935 the best known of all supreme courts moved into a building designed by its architect in response to a brief which called for ‘a building of dignity and importance suitable for its use as the permanent home of the Supreme Court of the United States’. Perhaps this country, the birthplace of those robust and fertile twins—the common law and the rule of law—deserves no less.
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The Human Rights Act

A View from the Bench*

On my appointment as Master of the Rolls in July 1992, I was interviewed by a radio journalist who asked me what single change I would most like to see in the law of this country. I answered that my choice would be to give domestic effect to the European Convention on Human Rights. This was not of course a novel position. It was one shared with the Liberals and Liberal Democrats, and eloquently advocated by, among others, Lord Wade, Lord Scarman, and Lord Lester of Herne Hill. But both the larger parties were on record, for rather different reasons, as opposing it. I elaborated my reasons for supporting incorporation in a Denning Lecture given in March 1993 and published in the Law Quarterly Review in July: ‘The European Convention on Human Rights: Time to Incorporate’ (1993) 109 LQR 390–400. But by that time the political landscape had altered: the late John Smith QC, encouraged as I have always supposed by Lord Irvine, had committed the Labour Party in opposition to support of the proposal.

I refer to this history not by way of confession or boast but as acknowledgement that I do not approach the Human Rights Act 1998 in an entirely neutral or objective spirit. I was in favour of the Act and remain so. The omission to give domestic effect to the Convention seemed to me a glaring defect in our law. Moreover, the considerations which led me to favour incorporation in 1992 are still, in my view, potent. It seemed to me to be destructive of confidence in our institutions if litigants believed, with reason, that there was a superior brand of justice, available in Strasbourg, but not available at home. I expected that our success rate in Strasbourg, which was not at all good, would improve if the judges there, when considering a problem arising here, had the benefit of a British judgment or judgments, applying the Convention and giving articulate reasons for the decision reached. It seemed desirable, in cases where adequate protection of Convention rights could be given at home in our domestic courts, that applicants should be saved the very considerable delay and expense (then estimated at £30,000) necessarily consequent on recourse to Strasbourg. And if the rights and freedoms protected by the Convention were indeed, as claimed, basic and fundamental, why should a domestic legal system deny protection? It might be thought that protection of such rights and duties would be a high priority of any developed domestic legal system.

I have been asked, looking back over the past decade, to address a series of questions.

1. What has been the biggest impact of the Human Rights Act?

The procedures adopted by the Human Rights Act to secure observance of the Convention within our domestic legal system were simple and effective: the obligation on public authorities, including the courts, to respect the scheduled Convention rights (s 6 of the Act); the treatment of violations of the Convention as unlawful and entitling the victim to recompense (ss 6 and 8); the requirement to take account of Strasbourg jurisprudence (s 2(1)); the strong and mandatory obligation to interpret domestic legislation (of any vintage) compatibly with the Convention wherever possible (s 3(1)); the power, where domestic legislation could not be read compatibly with the Convention, to declare it to be pro tanto incompatible (s 4). Not surprisingly, these readily workable provisions have been invoked in a significant number of cases, giving rise to a substantial body of domestic authority on the Convention, quite apart from that generated in Strasbourg and in other member states. It is scarcely an exaggeration to say that over the past decade a new field of legal study has sprung into existence.

The biggest impact of the Human Rights Act is, however, in my opinion, less tangible and harder to describe. It involves a subtle but significant re-calibration of the relationship between the individual and the state. It would of course be a travesty to suggest that people living in this country enjoyed no rights until 2 October 2000 when the Act came into force throughout the UK. A wide range of statutory and common law rules, some of them reflected in the Convention, gave protection to person and property, eg freedom from arbitrary arrest, freedom of religious belief, and so on. But the individual enjoyed no rights which could not be curtailed or removed by an unambiguously drafted statutory enactment or subordinate order, and in important areas, such as freedom of expression and assembly, the individual’s right was no more than to do whatever was not prohibited: the right would shrink if the prohibition were enlarged. In times of perceived emergency, few traditional rights and liberties could be regarded as free from the risk of invasion. The re-calibration I have mentioned was achieved, first, by clearly establishing the scheduled Convention rights as a standard (in the absence of a valid and relevant derogation) to be observed; secondly, by exposing existing legislation to a retrospective health-check for compliance with the Convention; and, thirdly and importantly, by requiring a minister of the Crown in charge of a Bill in either House of Parliament, before Second Reading either to make a statement that in his view the provisions of the Bill were compatible with the Convention or to make a statement that although he was unable to make a statement of compatibility the government nevertheless wished to proceed with the Bill (s 19(1)). This certification provision is important, in my opinion, because it requires those presenting draft legislation to Parliament consciously to consider whether any provision of the legislation could infringe any individual’s Convention right. The alternative certification procedure (only used, to my knowledge, on one occasion) similarly requires the promoters to consider the proposed legislation, in the context of the Convention, with some care, even though the full compatibility statement cannot be made. Thus it becomes necessary to regard ‘the people’ not just as a mass of individuals to whom legislation is addressed but as a mass of individuals each of whom has rights and entitlements which must be respected.

For the majority of ordinary people up and down the country, living law-abiding lives, going about their daily work, and living peaceably in their habitations, the re-calibration I describe is unlikely to register in any practical way. But it is not the ordinary, well-to-do majority for whose human rights protection really matters. It is the vulnerable, outcast members of society who stand to gain—criminals, prisoners, sexual deviants, children, mental patients, immigrants, asylum seekers, despised racial minorities. It is not at all surprising that it is members of these groups who have been readiest to invoke the Act. For them, the state no doubt remains an amorphous and somewhat threatening body, but it is one which must respect certain important, enforceable, rights.

2. How has the Human Rights Act affected judicial decision-making?

In important ways, the task of a judge trying an issue under the Human Rights Act is very similar to the task presented by any other kind of case. The issue to be resolved must be identified. The facts relevant to the issue must be established. Close attention must be given to the governing text, here the Act and the scheduled Convention rights, as it would to the governing statute in an ordinary domestic case. Then the judge must consider authority bearing on the issue, whether binding (as domestic authority may be) or persuasive, and will pay attention to learned academic discussion of the point at issue. Finally, the judge will give a reasoned judgment, explaining whether a Convention right has been engaged, whether there has been a violation and, if so, what remedy should be granted. This is all a recognizably judicial function.

The difference between judicial decision-making in human rights cases as compared with others lies in the nature of the decision to be made. It was recognized when the Human Rights Bill was going through Parliament that British judges would be called on under the Act to make judgments of a more ‘evaluative’ kind, and this has proved to be the case. Rehearsal of just a few of the questions which have arisen for decision makes good the point. At what stage does deliberate denial of accommodation and the necessities of life amount to ‘inhumane and degrading treatment’? What kind of degree of confinement amounts to a deprivation of liberty? What is a reasonable time within which a person should be brought to trial? When does reliance on anonymous witnesses compromise the fairness of a trial? May service of a notice requiring an owner to state who was driving a car at a particular time, or the imposition of a reverse burden on a defendant, infringe the right not to incriminate oneself? When, in the absence of actual bias, is a tribunal to be regarded as other than impartial? When does a failure of disclosure by the prosecutor destroy the necessary equality of arms between prosecutor and defendant? Can the eviction of an occupier on expiry of a lease or a notice to quit show a lack of respect for the home? Does respect for a person’s personal autonomy import a right for that person to decide when their life should be brought to an end? Does a prohibition or restriction on the wearing of religious clothing or emblems infringe the right to manifest one’s religion? What steps may the police properly take, in the absence of actual violence, to restrain political protest? When is a right to privacy outweighed by a right of free expression? Then there are questions which arise for consideration in case after case. Was an interference by the authorities with a Convention right necessary in a modern, democratic society? Was it directed to achievement of a legitimate end? Was it consistent with the need to balance the needs of the individual with the needs of society, the search for which balance has been described as inherent in the whole of the Convention (Sporrong and Lonnroth v Sweden (1983) 5 EHRR 35, para 69)?

I do not think that questions such as these (and of course the examples could be multiplied) are wholly different in kind from questions arising in the ordinary course of domestic litigation, such as whether this course or that is in the best interests of a child, or whether a house is fit for human habitation, or whether the treatment suffered by an asylum-seeker in her home country reached the level of persecution, or whether, on the facts which were or should have been known to him, an employer took reasonable care of his employee. Nor, to my knowledge, has there been any judicial complaint that the Act requires judges to decide questions unsuitable for judicial decision—understandably, since the effect of the Act was to introduce a new tier of (British) judicial decision-making, not to assign for judicial decision issues that had before been subject to the final arbitrament of ministers, officials, or parliamentarians. But I think that the resolution of Convention issues calls for a broader approach than most domestic issues. In any event, the business of judges is judging, and that is what, to the best of their ability, they are asked to do.

3. The Judiciary has been criticized for exceeding its brief under the Human Rights Act.

Do you think this criticism is fair?

In giving effect to the new human rights agenda provided by the Act, the judges have no doubt made what some would consider mistaken decisions. It would be surprising if they had not. There is always more than one party to a case and judicial decisions rarely command universal assent whether in the human rights field or outside it. I would, however, reject utterly the criticism that the judges have in any systematic, or routine, or deliberate way exceeded their brief under the Act. It is a criticism which betrays misunderstanding of the Act, or the subsequent history, or both.

The fundamental premise of the Act is that Parliament is sovereign. This was very clearly spelled out in Rights Brought Home: The Human Rights Bill (1997) Cm 3782, the White Paper which preceded the Bill: it was not the government’s intention to undermine the principle of parliamentary sovereignty by giving the courts a power to set aside primary legislation which they did not otherwise enjoy and did not seek (para 2.13). Parliamentary sovereignty was preserved by confining the courts, in cases where compatibility with the Convention could not be achieved by an ambitious approach to interpretation, to making a declaration of incompatibility under section 4. The legal effect of such a declaration was to be minimal, because it would not affect the validity, continuing operation, or enforcement of the provision declared to be incompatible and would not be binding on the parties to the proceedings in which it was made (section 4(6)(a) and (b)).

The essence of the doctrine of parliamentary sovereignty was pithily expressed by Professor Vernon Bogdanor: ‘What the Queen in Parliament enacts is Law’. It is the clear duty of all estates within the realm, including particularly the courts, whose specific duty it is to interpret and apply the law, to give faithful effect to the law so made. But the law may speak in more than one mood. It is a commonplace of statutory interpretation that where Parliament requires an act to be done as a matter of inescapable, mandatory obligation it ordinarily uses the expression ‘shall’ or ‘must’. This gives no option. Where, by contrast, Parliament intends there to be an option, to be exercised in one way or another in the discretion of the party addressed, the expression used is ordinarily ‘may’. This elementary distinction is significant in understanding what the brief was which Parliament gave to the judges in the Act.

The central provision of the Act is found in section 6(1) which makes it unlawful for any public authority, including a court, to act in a way incompatible with a Convention right. But how is the court to decide if action is incompatible with a Convention right? By section 2(1) it ‘must’ take into account any judgment, decision, or opinion of the Strasbourg institutions. Primary and subordinate domestic legislation ‘must’ be read and given effect in a way which is compatible with the Convention rights ‘so far as it is possible to do so’. Thus the courts were under a clear mandate to take account of the Strasbourg jurisprudence and construe domestic legislation compatibly with the Convention wherever possible. No discretion was so far conferred. But where Convention-compliant interpretation is not possible, the court ‘may’ (section 4(2)) make a declaration of incompatibility and in that event a minister ‘may’ by order make such amendments to the legislation as he considers necessary to remove the incompatibility.

Given the framework of mandatory rules to which the courts are subject, it is not altogether easy to see how the courts could have exceeded their brief under the Act. One opportunity for abuse, critics might say, is in the admittedly extraordinary interpretation provision in section 3 of the Act. Ordinarily, the function of the courts is to give faithful effect to the meaning of what Parliament has enacted. Section 3 requires a Convention-compliant meaning to be given to legislation wherever possible, even if that meaning is not, or is contrary to, the meaning which Parliament intended. In some cases the departure from the true meaning of what Parliament enacted may be striking, as it was in R v A (No 2) [2001] UKHL 25, [2002] 1 AC 45. To give to any statutory provision a meaning other than the legislator intended would, ordinarily, be an obvious abuse of the courts’ role, tending to undermine the sovereignty of Parliament. But this complaint cannot be made where this approach to interpretation is specifically and mandatorily enjoined by the Act. In the White Paper already referred to (paras 2.7–2.8) the correct approach is made clear:

    2.7 The Bill provides for legislation—both Acts of Parliament and secondary legislation—to be interpreted so far as possible so as to be compatible with the Convention. This goes far beyond the present rule which enables the courts to take the Convention into account in resolving any ambiguity in a legislative provision. The courts will be required to interpret legislation so as to uphold the Convention rights unless the legislation itself is so clearly incompatible with the Convention that it is impossible to do so.

    2.8 This ‘rule of construction’ is to apply to past as well as future legislation. To the extent that it affects the meaning of a legislative provision, the courts will not be bound by previous interpretations. They will be able to build a new body of case law, taking into account the Convention rights.

I do not think any bright line distinction can be drawn between cases in which a Convention-compliant interpretation is possible under section 3 and cases under section 4 where it is not. The legislators’ expectation undoubtedly was that most incompatibilities could be cured by interpretation under section 3, leaving little scope for declarations of incompatibility under section 4. So, in practice, it has proved, the number of declarations being relatively small. I do not know if the courts are criticized for over-reliance on section 3. Since the choice between the two sections often depends on a difficult and sometimes divisive exercise of judgment, with little to guide it, this is not an easy case to make. Perhaps the best test (not, I think, finding much support in the authorities) is to ask whether, faced with the incompatibility, ministers and Parliament would have practically effective options to cure it: if so, they should be given the opportunity to find the best remedy; if not, section 3 provides the neatest and most final conclusion.

If the case were made that the judges had seized on the Human Rights Act as a pretext for introducing some human rights utopia of their own devising, that would be a most serious charge, for at least two obvious reasons. First, it would be a departure from the instructions given by Parliament in the Act itself which are very clearly directed to protection of those Articles in the Convention and its Protocols which are set out in Schedule 1 to the Act. There is no warrant in the Act for giving effect to any other or different Articles. Secondly, although given effect by a domestic statute, the Convention remains an international treaty. It must mean the same for all parties. It cannot mean one thing in Spain, another in Turkey, another in the UK. Thus the scope for law-making in individual courts is very small. The national judge must be sure that his judgment reflects a Council of Europe consensus. This must be achieved by studying the relevant travaux préparatoires, and drawing such inferences as may fairly be drawn from the only authoritative exposition of the meaning of the Convention.

The trend of British authority has been firmly against attempts to expand Convention rights beyond the bounds set from time to time by Strasbourg jurisprudence, recognizing (gratefully) that Strasbourg interprets the Convention as a living instrument now bound forever by its original 1950 meaning. Thus in R (Ullah) v Special Adjudicator [2004] UKHL 26, [2002] 2 AC 323, para 20, the House of Lords ruled:

    It is of course open to member states to provide for rights more generous than those guaranteed by the Convention, but such provision should not be the product of interpretation of the Convention by national courts, since the meaning of the Convention should be uniform throughout the states party to it. The duty of national courts is to keep pace with the Strasbourg jurisprudence as it evolves over time: no more, but certainly no less.

This last sentence was capped by Lord Brown in R (Al-Skeini) v Secretary of State for Defence [2007] UKHL 26, [2008] 1 AC 153, para 106, when he said, without, I think, altering the meaning, ‘no less, but certainly no more’. There is no licence to freewheel.

The suggestion that the British judges have in some way cut loose from Strasbourg to enhance Convention rights is, I suggest, contradicted by examination of the judgments given in this country. What one routinely finds is a careful, detailed, and often very lengthy analysis of what appear to be the most helpful Strasbourg authorities. But the judge’s task is not, as in an ordinary domestic case, to ascertain the meaning to be given to an expression in English law: it is to ascertain the autonomous meaning which an expression bears under the Convention.

I give one example. JJ was a foreign national against whom the Secretary of State had made a non-derogating control order under the Prevention of Terrorism Act 2005. The effect of the order was to confine JJ to a specified address for 18 hours out of each 24 and subject him to a series of onerous additional restrictions. He challenged the order, and the issue was whether the effect of the order was to deprive him of his liberty. If it did not, the order was legally unobjectionable. If it did, the order was invalid and unlawful because the Secretary of State had had no power to make it. This was because, under Article 5 of the Convention, ‘No one shall be deprived of his liberty save in the following cases . . . ’. The order did not fall within any of the cases specified, and the UK had not derogated from Article 5. So the crucial issue, on which the proceedings turned, was whether JJ had, within the meaning of the Convention, been deprived of his liberty. This was not an expression with a settled meaning in English law, but in any event what mattered was its autonomous Convention meaning. When the case was argued in the House of Lords (Secretary of State for the Home Department v JJ and others [2007] UKHL 45, [2008] AC 385) close attention was paid to the European Court’s decision in Guzzardi v Italy (1980) 3 EHRR 333, found to contain the most illuminating discussion of what the Convention meant by deprivation of liberty. The facts of Guzzardi, whose confinement on a Mediterranean island bore little resemblance to the situation of JJ, could not readily be transposed to JJ’s case: the problem was to ascertain the true governing principle and apply it.

In the result, a majority of the House held that JJ had been deprived of his liberty, a decision reinforced by later domestic authority. But for present purposes it is not crucial whether the majority or the minority were right. What matters is that all the judges were, quite obviously, doing their best to interpret and apply Article 5 of the Convention. This is not an example cherry-picked to make this point: it is an example repeated over and over.

It is, I think, for those who accuse the courts of exceeding their brief under the Act to make their case. Nothing that I have seen persuades me that they have done so.

4. Does the Human Rights Act require the courts to follow the Strasbourg jurisprudence or merely to take account of it as section 2 of the Act states?

If the Human Rights Act was to prove an effective vehicle for giving effect to the Convention in this country, it was clearly necessary that our courts should, in general, follow relevant guidance to be derived from Strasbourg. But those framing the Bill faced an obvious choice: should that guidance be binding on British courts, like the law laid down by the European Court of Justice in Luxembourg? Or should its authority be not strictly binding but persuasive? The resolution of this dilemma appears in section 2(1) of the Act:

(1) A court or tribunal determining a question which has arisen in connection with a Convention right must take into account any—

        (a) judgment, decision, declaration or advisory opinion of the European Court of Human Rights,

        (b) opinion of the Commission given in a report adopted under Article 31 of the Convention,

        (c) decision of the Commission in connection with Article 26 or 27(2) of the Convention, or

        (d) decision of the Committee of Ministers taken under Article 46 of the Convention whenever made or given, so far as, in the opinion of the court or tribunal, it is relevant to the proceedings in which that question has arisen.

The breadth of material covered by (a) to (d)—including early decisions beginning to show their age, scantily reasoned admissibility decisions, and decisions on their own special facts—makes plain why a strict obligation of precedent would have been inappropriate. But the mandatory obligation to ‘take into account’ plainly meant more than ‘pay lip service to’.

In R (Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the Regions [2003] 2 AC 295 the rule was laid down that in the absence of some special circumstances the domestic courts should follow any clear and constant jurisprudence of the Strasbourg Court. If the Convention was to receive a broadly uniform interpretation in all member states of the Council of Europe, and if the UK’s abject record of failure at Strasbourg was to be reversed (an express object of the Act: see the White Paper, paras 1.16–1.17), this was a desirable if not an inevitable approach. Of greater interest than the general rule, perhaps, is the breadth of the exception: when should the domestic court feel free to depart from apparently clear guidance given by Strasbourg?

Some older cases (Lawless v Ireland [No 3] (1961) 1 EHRR 35) on the right to derogate could scarcely hope to survive contemporary scrutiny. Or it might be held that an earlier Strasbourg decision was based on an incomplete understanding of the true factual position in this country. Such was held to be the case in R v Spear [2002] UKHL 31, [2003] 1 AC 734, on the independence of junior army officers sitting as members of a court martial. Such was also the case in R (Animal Defenders International) v Secretary of State for Culture, Media and Sport [2008] UKHL 15, [2008] AC 1312, where the Secretary of State, introducing what became the Communications Act 2003, felt unable to make the usual statement under section 19(1) of the Act but stated that although unable to make a statement of compatibility the government nevertheless wished to proceed with the Bill. The stumbling block was a decision of the European Court in VgT Verein v Switzerland (2001) 34 EHRR 159, addressing a situation very similar to that addressed in the UK legislation. Parliament, having carefully considered the European decision, decided to persevere with the Bill. The appellate committee of the House of Lords held that the European decision should not stand in the way: the principle at stake (restraint of expenditure on political advertising) was felt to be an important one which the European Court had not fully explored.

I had always hoped that a constructive dialogue might develop between the Strasbourg Court and the courts in this country. In part at least, that hope has been realized. To an extent which has gratified, and perhaps even surprised, the Strasbourg judges, the British courts have treated their decisions with respect and analysed and applied them with care. The Strasbourg judges, for their part, have taken notice of what the British courts have said, particularly when they have demurred (as, for example, in R v Spear). This seems to be a healthy and grown-up relationship and one calculated to lead to a strong, common-sense, culture of human rights.

5. Would human rights in the United Kingdom be enhanced by repealing the Human Rights Act and introducing a ‘British Bill of Rights and Responsibilities’?

There are those (including myself) who regard enactment of the Human Rights Act as one of the outstanding achievements, if not the outstanding achievement, of the first Blair government. Yet in recent months both the larger parties have expressed dissatisfaction with it, the Labour party wishing to revise and supplement it, the Conservatives to repeal it and replace it with a British Bill of Rights and Responsibilities.

In assessing the merits of these proposals, one crucially important fact must be recognized: neither of these parties, and (so far as I know) no significant body of opinion within either party, contends that the UK should denounce the Convention under Article 58 and cease to be a member state of the Council of Europe. Thus, whatever the fate of the Act, the UK remains bound in international law to comply with the Convention as it stands; it remains obliged (Article 34) to afford a right of individual application to the European Court in Strasbourg; and it remains obliged (Article 46) to abide by the final judgment of the Court in any case to which it is a party. So the individual complaining of a violation of a Convention right in this jurisdiction would be obliged, as before the Act, to vindicate his complaint to Strasbourg, without the benefit of a local judgment, but at great expense and inordinate delay. Neither a revision nor a repeal of the Act could free the UK from its international obligations under the Convention.

It must be assumed, leaving duties and responsibilities aside for the present, that any revised or replacement legislation would protect (a) the same rights as the Convention, or (b) the same plus additional or stronger rights, or (c) fewer or weaker rights than under the Convention. Of these potential courses, (a) can surely be eliminated: there is no purpose in repealing the Act simply to reproduce it.

There is no need to revise or repeal the Act in order to afford protection to additional rights or to strengthen the protection given by the Convention. As pointed out above, it is already open to any member state to do this, and suggestions have been made of additional rights deserving of protection (such as the right to work, or the right to health care, or the right to a home). But unless such new rights, like the existing Convention rights, were practically enforceable, they would be of little value, and there is an obvious risk of confusion if Convention rights susceptible to adjudication in Strasbourg were to overlap with domestic non-Convention rights not susceptible to Strasbourg adjudication.

If the rights protected by a British Bill were fewer or weaker than those in the Convention, victims could achieve a measure of satisfaction at home in some cases but would still have to apply to the Strasbourg Court for a full measure of satisfaction in cases not covered by the domestic legislation. It is hard to see what would be gained.

The notion of matching rights with duties and responsibilities is not a new one. It was canvassed when the Universal Declaration was being negotiated, defeated by the formidable voice of Mrs Eleanor Roosevelt. It has a certain attraction, until one turns to consider the duties to be included. Some, like the obligation to obey the law and pay taxes, are so obvious and well known that their inclusion in a statute could add little. Others, such as a duty to bring up one’s children responsibly, contribute to one’s local community, respect the local environment, or treat NHS staff with respect, however desirable in themselves, would not be practically enforceable—and the statute book is a place to make laws, not gestures. The golden rule of doing as one would be done by is not enforceable by statute.

When the Act was passed in 1998, no-one could foresee the stressful circumstances in which, following 9/11, the new regime would come to be tested. This baptism of fire has been regretted by some. It is, however, when human rights are under pressure, that human rights guarantees are most important; the courts have, I think, on the whole, acquitted themselves with honour; and successive governments have, on the whole, complied with court decisions, however unpalatable they found them to be.
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Personal Freedom and the Dilemma of Democracies*

We are indebted to Professor Brian Simpson, in his brilliant work on executive detention in wartime Britain,1 for giving greater prominence to a very characteristic and memorable Churchillian utterance:

    The power of the Executive to cast a man into prison without formulating any charge known to the law, and particularly to deny him the judgement of his peers, is in the highest degree odious and is the foundation of all totalitarian government whether Nazi or Communist . . . Extraordinary power assumed by the Executive should be yielded up when the emergency declines. Nothing is more abhorrent than to imprison a person or keep him in prison because he is unpopular. This is really the test of civilization.2

The extract is taken from a cable to Herbert Morrison, the Home Secretary, sent from Cairo on 21 November 1943. Almost three years earlier the Prime Minister had voiced similar sentiments:

    It must be remembered that these political détenus are not persons against whom any offence is alleged, or who are awaiting trial or are on remand. They are persons who cannot be proved to have committed any offence known to the law, but who because of the public danger and the conditions of war have to be held in custody. Naturally I feel distressed at having to be responsible for action so utterly at variance with all the fundamental principles of British liberty, habeas corpus, and the like. The public danger justifies the action taken, but that danger is now receding.3

In these passages the dilemma to which the title of this chapter refers is recognized by Churchill himself. And the dilemma is the more obvious when one recalls that it was a government headed by Churchill which had detained most of those to whom he referred and that he is said to have issued the instruction, almost as characteristic as the passage first quoted, although in different vein, and directed to enemy aliens: ‘Collar the lot’.4

In this chapter I use the expression ‘executive detention’ to mean detention at the instance of the executive for an indefinite period without charge and without trial. And I should make it plain that the dilemma which I consider is one that faces ordinarily liberal democratic states generally observing the rule of law. I am not concerned with one-party or one-ruler military or authoritarian states in which the executive detention of opponents may well be habitual, for such states would face no dilemma. I am concerned with the dilemma which faces liberal democracies such as ours in certain extreme situations, and it may be simply stated. Freedom from executive detention is arguably the most fundamental and probably the oldest, the most hardly won, and the most universally recognized of human rights. Yet in times of emergency, crisis, and serious disorder it is almost the first right to be curtailed. It is in that sense vulnerable. At such times public opinion is an unreliable source of protection for those detained. So too are representative institutions. So too are courts of law. Yet retrospective enquiry tends to show that the infringements of personal liberty thought to be justified at the time were significantly greater than the necessity of the hour required. So the democratic challenge is to strike as just a balance as possible between the right of a state to preserve itself and its citizens against the risk of defeat, destruction, and widespread violence, and the fundamental right of the individual not to suffer executive detention in the sense I have defined.

It would be futile to attempt to place human rights in any order of priority. The right to life has been plausibly described as ‘[t]he most fundamental of all human rights’,5 the European Convention on Human Rights recognizes the importance of prohibiting torture by permitting no derogation from that article,6 and so one could go on. But freedom from executive detention is, I think, arguably the most fundamental right of all: for if a person is detained by the executive for an indefinite period, perhaps in circumstances of great secrecy, without notice to relatives or friends, and held incommunicado, he may suffer all manner of ill-treatment, and may even ‘disappear’, without his fate becoming known for years, if at all; and his right to a fair trial is of no value if he is to have no trial.7

I hope it is not unfashionably insular to describe freedom from executive detention as probably the oldest of recognized human rights in reliance on chapter 39 of Magna Carta 1215 (or chapter 29 of the later versions). The contemporary import of that famous provision has of course been the subject of much scholarly consideration, but it would seem clear, particularly when reference was made to due process of law in the successor statute of 1354, that it was intended to strike at arbitrary detention not authorized by law. And, as Sir William Holdsworth points out, whether or not the clause:

    was intended to safeguard the principle that no man should be imprisoned without due process of law, it soon came to be interpreted as safeguarding it. Because it was interpreted in this way, it has exercised a vast influence, both upon the manner in which the judges have developed the writs which could be used to safeguard this liberty, and upon the manner in which the Legislature has assisted that development. Without the inspiration of a general principle with all the prestige of Magna Carta behind it, this development could never have taken place; and, equally, without the translation of that general principle into practice, by the invention of specific writs to deal with cases of its infringement, it could never have taken practical shape.8

The development of the remedy of habeas corpus was no doubt fuelled as much by opposition to royal power and to turf war between different courts—it plainly enhanced the standing of one court to release a person imprisoned by another—as to judicial solicitude for the liberty of the subject. But in the process of development a strong sentiment hostile to executive detention grew, an effective means of affording protection against it was fashioned, and obstacles to the grant of protection were removed. Even today one can respond to the complaint in article V of the Petition of Right 1628 that:

    divers of your subjects have of late been imprisoned without any cause shown; and when for their deliverance they were brought before your justices by your Majesty’s writ of habeas corpus, there to undergo and receive as the court should order, and their keepers commanded to certify the causes of their detainer, no cause was certified, but that they were detained by your Majesty’s special command signified by the Lords of your Privy Council, and yet were returned back to several prisons without being charged with anything to which they might make answer according to the law.

This complaint was no doubt strengthened by the decision in Darnel’s Case9 the year before, upholding a committal per speciale mandatum domini regis and refusing habeas corpus, a decision reversed by the Long Parliament in 1641. The Habeas Corpus Act 1640 was intended to strengthen the remedy but it is clear from the Grand Remonstrance of 1641 that unlawful committals by the executive continued.10 Interestingly, one of the charges made against Clarendon in 1667 was that he had attempted to defeat the operation of habeas corpus by sending persons to ‘remote islands, garrisons, and other places, thereby to prevent them from the benefit of the law’—to places, in other words, where the writ would not run, a loophole blocked by section 11 of the Habeas Corpus Amendment Act 1679.11

In this respect at least it seems clear that they did not order this matter better in France. Arbitrary arrest and indefinite imprisonment without trial continued long after such practices were severely constrained in this country, as Dr Manette learned to his cost. In a pleasing foretaste of the future, the institution of lettres de cachet was described in 1715 as ‘odious’, because of its arbitrary nature.12 But when the dam burst in France, it burst spectacularly. Article 7 of the Declaration of the Rights of Man and of the Citizen 1789, adopted (with two other articles) after less than half a day of discussion,13 proclaimed for the first time in any vernacular language:

    No man may be accused, arrested, or detained except in cases determined by the law and according to the forms it has prescribed. Those who solicit, expedite, execute, or effect the execution of arbitrary orders must be punished . . .

Uniquely in this instance the Declaration not only proclaimed the right but addressed the means of enforcement.14 Two years later, the Fifth Amendment to the United States constitution provided that no person should be deprived of life, liberty, or property without due process of law. From this seed have grown the guarantees of personal freedom now to be found, usually expressed in very much the same terms, in the Universal Declaration of Human Rights 1948;15 the International Covenant on Civil and Political Rights;16 such regional instruments as the European Convention;17 many national constitutions such as those of the United States,18 Ireland,19 India,20 and South Africa;21 and domestic charters or bills of rights such as those of Canada22 and New Zealand.23

In all these cases the guaranteed right is not to freedom from executive detention as I have defined it but to freedom from executive detention not authorized by law. It is the lack of legal authorization which has been the subject of prohibition. Our own law from Magna Carta onwards provides what may be called normal powers of detention, for example of criminal suspects,24 those suffering severe mental illness,25 and those seeking entry to the country or awaiting deportation from it.26 The existence of such powers does not, I think, give rise to libertarian concern so long as the conditions for exercise of the power to detain are clearly prescribed, so long as the period of detention is limited to a set or reasonable period or by persistence of the condition giving rise to the need for detention, and so long as the detainee has access to formal procedures for challenging the lawfulness of his or her detention. Our criminal law imposes penalties27 and our civil law grants redress28 where detention is found to be unlawful.

It is when abnormal powers of detention are taken that more difficult questions begin to arise. The taking of such powers does not lack historical precedent. The right to apply for habeas corpus was suspended on some 15 occasions between 1688 and 1848,29 as (for example) for those accused of treason in 179430 and again in 1817.31 In Ireland, to which the writ was not extended until 1781,32 access was suspended in 1866 and 1867, and there followed Acts of 1871 and 1881 which gave the government a power to detain on suspicion and precluded any enquiry or intervention by the courts.33 Perhaps unsurprisingly, it was the emergency in Northern Ireland nearly 80 years later which gave rise in 1957 to the first notice of derogation affecting the United Kingdom from Article 5 of the European Convention, the article which protects the liberty of the individual.34

This was not however the first occasion on which the United Kingdom had derogated from its obligations under that article. In British India (well before the advent of the Convention) an emergency power of detention had been a regular feature of the legal system,35 and similar powers were exercised elsewhere. So, in May 1954, notice of derogation was given covering the Federation of Malaya and Singapore, Kenya, British Guiana, and the Province of Buganda.36 In Singapore, British Guiana, and Buganda the number of those defined was very small.37 But in Kenya some 30,000 Africans were arrested,38 and in Malaya over 10,000;39 in Malaya also more than half a million people were compulsorily re-settled in defended villages, but it was judged that this did not involve detention in violation of Article 5 so that no derogation was called for.40 During the emergency in Cyprus some 3,250 detention orders were carried into effect,41 and the number of detainees reached a peak, in July 1958, of 2,005;42 Professor Simpson points out that if allowance is made for the relative size of the two populations, exercise of the power to detain on the same scale in the United Kingdom would have led to well over 180,000 detainees.43

In these waning days of empire, British administrators had recent UK precedents on which to work. The outbreak of war with Germany in 1914 had led to the detention of just under 30,000 enemy aliens in the UK;44 this had been done in the exercise of a prerogative power requiring no legislation. But danger was also apprehended from those who were not technically enemy aliens,45 and to counter that threat regulation 14B was made in June 1915 under the Defence of the Realm (Consolidation) Act 1914. It gave the Home Secretary power to intern any person if on the recommendation of a competent naval or military authority or of an advisory committee it appeared to him that for securing the public safety or for the defence of the realm it was expedient to do so in view of the hostile origin or associations of such person. Those detained could appeal to an advisory committee over which a judge presided. The number of British near-aliens detained under the regulation was very small. As Professor Simpson observes, ‘Outside Ireland the regulation was thus used with restraint’.46

There is however a darker side to the picture. First, the Defence of the Realm Acts conferred no express power on the Home Secretary to order executive detention. So this extraordinary encroachment on the basic right to individual freedom took place without Parliament at any time giving, or being asked to give, its sanction. Secondly, after the Easter Rising of 1916 the regulation was used against relatively large numbers of Irish people suspected of involvement: these were in no sense near-aliens, and if they represented a threat at all it was one quite different from that which had prompted the making of the regulation.47 Thirdly, the regulation was not revoked on the cessation of active hostilities with Germany in 1918 but continued in force until the official end of the war in August 1921 and (in Ireland) even after that.48 Fourthly, the regulation was given a new lease of life under the Restoration of Order in Ireland Act 1920 and was unlawfully used to deport to the new Irish Free State from the mainland of Britain a number of republican opponents of that government so that they could be interned there.49 Fifthly, there appears to have been relatively little opposition to or criticism of these extraordinary measures, either among the public or in Parliament.50 Sixthly, the courts showed themselves more respectful of administrative expediency than of individual right.

The leading case was R v Halliday, in which a naturalized British citizen named Zadig, interned by order of the Home Secretary under regulation 14B, applied for habeas corpus contending that the broad terms of the parent Act did not authorize the making of so far-reaching a regulation. It was an argument about vires, not about the merits of the order in question. For the Crown it was argued that:

    [i]f the Executive are satisfied that the man is dangerous it is essential that in the emergency they should be allowed to intern him before he has acted.51

In the House of Lords the Attorney-General found it possible to assert that espionage and sabotage were ‘rampant to an extent hitherto unknown’.52 For Mr Zadig the argument was again, in essence, simple:

    Here the intention to authorize the encroachment claimed is not sufficiently clearly expressed. It must be presumed that Parliament did not intend to authorize the imprisonment of a British subject without trial and without redress.53

This argument was rejected by the Lord Chief Justice and four other judges in the Queen’s Bench Divisional Court, by all three members of the Court of Appeal, and by four out of five Law Lords (including, in a rather extreme manifestation of the non-separation of powers, the Lord Chancellor).54 The sole dissentient was Lord Shaw of Dunfermline, a judge not generally held in high esteem, who in a rhetorical and somewhat discursive speech upheld Mr Zadig’s argument.

The trend of judicial decision-making had been set. Even before the House of Lords rejected the appeal of Mr Zadig, a divisional court had already upheld a removal order made under regulation 14B by a military authority against a long-settled resident of German origin who had twice failed to cover over the roof of his human hair factory in Lincolnshire: it was held to be enough that the suspicion of the military authority could not be shown to be dishonest; so long as the suspicion was honest, it need not be reasonable.55 Also unsuccessful was a woman who applied for habeas corpus after nearly two years of internment: if there were evidence on which the Home Secretary could reasonably come to the conclusion that she had hostile associations, it was a matter for him; the court did not accept a submission that it could enquire into the sufficiency of the grounds.56

Perhaps the most extreme reported case during the currency of the war itself concerned a Mr Ronnfeldt who ran a coal-exporting business in Cardiff and who was directed by three colonels and a captain to leave the Cardiff area within four days. He did so but sought an order that he be permitted to return. His father had settled in England in 1859, had become a British subject, and had brought up and educated his children (including the applicant) here. One of the applicant’s brothers practised at the bar and appeared in the case; another had been commissioned at Sandhurst and had recently been wounded fighting in Mesopotamia. An application for production of the report on which the officers had relied was refused on public interest grounds. The case against the applicant appeared to rest on his having allegedly said, which he denied, that the Kaiser’s head would soon be on the coinage of the country. On the material before him the trial judge found ‘very, very little ground for suspecting’ the applicant, but held that if the suspicion was honestly entertained it need not be shown to be based on reasonable grounds and since there was no evidence that the officers had acted dishonestly the application failed.57 This passive approach was endorsed by the Court of Appeal:58 in a time of grave national peril it was necessary that the competent military authorities should be clothed with wide powers to act, and to act on suspicion;59 war could not be conducted on the principles of the Sermon on the Mount or Magna Carta.60 Doubt was even expressed whether the competent military authority need itself entertain the suspicion provided that an honest suspicion existed.61

The litigious centre of gravity then shifted to Ireland with, at first, somewhat similar results. Patrick Foy was an Irishman living in Dublin who was arrested and taken to Wormwood Scrubs and there detained pursuant to an order under regulation 14B made just before peace was signed with Germany although executed just after. In seeking habeas corpus he argued (through Sir John Simon KC, who had made the original regulation) that it had been intended to apply to foreign, not domestic, foes, that it was not intended to apply after the war was over, and that the proclamation which founded the extension of the regulation to Ireland was spent. The argument was unanimously rejected by a divisional court.62 It was held that the need for detention and the existence of a state of war were matters for the executive.

‘It is of course always to be assumed’, said the Lord Chief Justice, ‘that the executive will act honestly and that its powers will be reasonably exercised.’63

In Mr Brady’s case the facts were transposed. He lived in England and was arrested and detained under the 1920 Act and regulation 14B with a view to his being sent to Ireland to be detained there. He argued, unsuccessfully before a divisional court, that the regulation did not apply in England and that, if it did, it was ultra vires.64 A majority of the Court of Appeal also rejected his challenge.65 But Scrutton LJ strongly dissented:

    At the beginning of the year 1914 it was inconceivable that an officer of the Executive should be entitled to detain a British subject without making some definite legal charge against him. Any Court would say that clear words to that effect must of necessity appear in the statute besides indicating the act of restraint which might be justifiable. The law of this country jealously guarded the liberty of the subject . . . and a change of the law professing to interfere with that liberty must be clear and manifest.66

If the regulations applied to England they were ultra vires, but he did not think that they applied to England.67

Eventually an application for habeas corpus succeeded, but not until 1923 and even then the application failed in a divisional court before acceptance by a unanimous Court of Appeal.68 The applicant was a Mr O’Brien, who was one of those ordered by the Home Secretary to be arrested, taken to the newly established Irish Free State, and there interned. Habeas corpus was resisted on the ground, among others, that the Home Secretary, having parted with the body of Mr O’Brien, could no longer produce it in court. Happily, the Court of Appeal made light of this difficulty, an order was made, and after an abortive attempt by the Home Secretary to appeal to the House of Lords69 Mr O’Brien was produced and he was discharged70 (although at once re-arrested, charged with an offence of conspiracy, tried at the Old Bailey, convicted, and sentenced).71 The unlawfulness of his and other deportations was later recognized by the payment of compensation.

The First World War and the Irish troubles of the early 1920s were scarcely over before official consideration started to be given to the powers which would be needed when the next similar crisis arose,72 and as the 1930s progressed the planning became more detailed. Perhaps in the light of Lord Shaw’s dissent in R v Halliday, ex p Zadig,73 it was felt that an express power to detain should be explicit in the parent Act (which became the Emergency Powers (Defence) Act 1939, passed on 24 August 1939). In anticipation of such legislation two codes of regulations were prepared, one of which was if necessary to be brought into force before the Act was passed, an obviously unlawful course of action from which the Lord Chancellor dissociated himself.74 In the event this proved unnecessary: the first code was brought into force on the same day as the Act, the second on 1 September. It was the second which contained regulation 18B, permitting indefinite detention on the order of the Home Secretary without charge and without trial. The original form of this regulation, giving the Home Secretary an effectively unfettered discretion, provoked a parliamentary revolt,75 and the wording was changed to make exercise of the power conditional on his having reasonable cause to believe a person to be of hostile origins or associations or to have been recently concerned in acts prejudicial to the public safety or the defence of the realm. Properly interpreted, as can now be authoritatively stated, the regulation did not permit the Home Secretary to detain a person because he believed the person to fall into one of those categories unless he had reasonable cause for his belief.76 There was as before to be no formal procedure for reviewing detention orders but appeal could be made to an advisory committee.

In the early months of the Second World War very few orders were made under regulation 18B, and the prerogative power to detain enemy aliens was exercised in only a small number of cases.77 But the situation changed in May 1940. The extraordinary ease with which German forces had overrun western Europe was widely attributed to the existence in those countries of a pro-German Fifth Column ready to spring into action when called upon. There is no reason to doubt that, initially, belief in such a Fifth Column was held even at the highest level.78 The national predicament was no doubt such as to induce a mood of some irrationality, but with the godlike benefit of hindsight one must marvel at the perverse logic which interpreted an absence of sabotage as evidence of the enemy’s pre-arranged military plan79 and at the credulity of the official who reported that paratroops to be used by the enemy were servant girls of German or Austrian origin who would sit in a plane tightly packed in a row until the pilot pressed a button, when the bottom would fall out of the plane and they would be dropped up to 30 at a time.80 The official reaction to the crisis was swift and wholesale. Some 28,000 enemy aliens were detained.81 A new regulation (18B(1A)) aimed in particular at Mosley’s British Union was made, and a large number of arrests of British citizens were made under both regulations 18B and 18B(1A), eventually amounting to 1,847. This made a total of about 30,000 detainees, at a time when the ordinary prison population stood at between 8,000 and 9,000.

From as early as June 1940 Churchill believed the Fifth Column scare to be exaggerated,82 and it is plain that there was no Fifth Column but only a handful of spies and a very few traitors.83 As this view gained ground the regulation 18B and 18B(1A) detainees were gradually released. By the end of the war in Europe only 11 detainees remained in custody.84 But there had been what Professor Simpson has described as ‘interference with civil liberty on a massive scale’.85 As Lord Jowitt, Solicitor-General from 1940 to 1942, was later to accept, habeas corpus had been effectively suspended.86 The process involved much injustice and hardship. Many of those detained doubtless held right-wing and anti-semitic opinions of a highly repulsive kind, but very few would have lifted a finger to help Hitler.

Despite the parliamentary revolt in 1939 which had led to amendment of regulation 18B and restriction of the Home Secretary’s discretion, and although there was criticism of the administration of the regulation,87 with many questions raised about individual cases,88 only a few members of parliament opposed the regulation in principle or were willing to vote against it.89 But the continuing possibility of parliamentary criticism may well have imposed some discipline on the executive, and in that sense it may be correct to describe the House of Commons as (in Simpson’s words) ‘a fairly effective watchdog’.90 The public for its part was content to accept what was done in its name.91 The only really vigorous opposition, by the Labour and Communist parties, was to the release of Mosley and his henchmen.92

It cannot, unhappily, be said that the courts proved even a fairly effective watchdog. Aubrey Lees had served for 23 years in the regular army and the colonial service, had sought to rejoin the army on the outbreak of war, and had desisted only when asked to remain in the colonial service.93 He was waiting for a ship to take him to the Gold Coast when detained under regulation 18B(1A) on the ground that the Home Secretary had reasonable cause to believe that he was personally active in furthering the objects of Mosley’s British Union, of which he had never been a member.94 On his application for habeas corpus the Solicitor-General accepted, and the court held, that the court had power to enquire into the validity of the order of detention, and for that purpose to ascertain whether the Home Secretary had reasonable cause for the belief expressed in the order.95 But the court was denied a sight of the report on which the Home Secretary had relied; the Home Secretary deposed that he had received and carefully considered reports and information from persons in responsible positions experienced in investigating matters of this kind.96 Thus the court had power to enquire but had to be satisfied by the untested assertion of the Home Secretary that grounds for his belief existed. The First World War precedent of Mr Zadig was relied on.97 After this hearing Lees was released, but although he appealed, argument on the merits was heard only to decide who should pay the costs.98 The Home Secretary was held to have proved that he had had reasonable cause to believe and honestly had believed what he alleged.99 So Lees lost, but the principle as stated was somewhat more libertarian than the First World War precedents and could have assisted later challengers.

Despite some discouraging decisions,100 hopes of a more libertarian approach must have risen when, in May 1941, the court ordered the release of Captain Budd after he had been detained for 11 months under regulation 18B(1A). He had enlisted in the army in 1914 at the age of 18, had risen to the rank of captain, had been wounded and discharged with a 70 per cent disability pension for life, and had again volunteered in 1939. He was serving as adjutant of his unit when arrested in June 1940. The main reason for his release was a discrepancy between the order made by the Home Secretary and the copy order given to Budd, which showed different grounds for detaining him, but two members of the court expressed doubts about the validity of the Home Secretary’s reasons.101 The captain’s taste of liberty was however brief. On his release he was re-arrested, and this time the paperwork was in order. He again applied for habeas corpus. The court was divided. The majority held that there would be no valid ground for detention if it was apparent on the face of the order that the Home Secretary had had no reasonable cause for his belief or if the court were not satisfied that he had had such reasonable cause102 but, being unaware of any reason for thinking that the (untested) statements of the Home Secretary could not be accepted, concluded that he had had reasonable cause.103 Stable J dissented. The question was whether the Home Secretary had had reasonable cause for his belief.104 The court was entitled in answering that question to some additional material over and above the bare assertion of the Home Secretary.105 As it was, Stable was not satisfied of the existence of reasonable cause for the Home Secretary’s belief.106

Budd appealed against this decision,107 and later claimed damages for false imprisonment,108 but before either of these proceedings was heard his chances of success had been extinguished by the House of Lords’ decisions in the cases of Robert Liversidge109 and Ben Greene.110 These cases, particularly the first, have attracted a very considerable literature111 and are so well known as to require no extended discussion by me on this occasion. Their practical and legal effect was made plain in the first reported case to be decided after the judgments were delivered, when an application for habeas corpus was rejected: if the order was valid on its face and the Home Secretary honestly asserted that he had reasonable grounds for suspecting the applicant, that was enough and the court could not enquire into the facts to decide whether or not his suspicion was reasonable.112

Liversidge was serving as a volunteer Pilot Officer in the Royal Air Force when arrested, and remains a somewhat shadowy and mysterious figure,113 but his case is now remembered above all for the eloquent and courageous dissent of Lord Atkin, the opinions of his colleagues in the majority having now been overruled.114 It has been suggested that Atkin, like Stable before him, was primarily concerned not about logic or liberty but about judicial status: the relationship of courts to the executive and the standing of the judges.115 I venture to think with respect that this criticism misses the target. These judges certainly were concerned about the relationship of the courts to the executive. They saw it as the duty of the courts to ensure that in exercising an extraordinary power to imprison citizens without charge and without trial the executive should act in strict accordance with the law which conferred the power. They dissented from judgments which, they thought, effectively surrendered this responsibility. And they were right. But it remains the fact that of all those who raised legal challenges to their detention under regulations 18B and 18B(1A), the only success in court was that achieved by Captain Budd, and it won him no more than a week of freedom.116

It would be unjust and unhistorical to portray this country as uniquely neglectful of individual freedom, even among liberal democracies governed by the rule of law. The British record during both world wars can withstand comparison with the treatment by the United States of its Japanese population from early 1942 onwards. As a result of executive orders 9066 and 9102 made by the President in February and March 1942, and a statute enacted by Congress in March 1942, none of which made any express provision for executive detention, over 110,000 people were uprooted from their homes on the west coast and held under armed guard in remote and inhospitable relocation centres (described by the President as ‘concentration camps’) in Arizona, California, Wyoming, Utah, and Idaho.117 Some were first generation immigrants who had been held to be ineligible for naturalization;118 the majority were their children, born in the United States, and so citizens (some with dual nationality). While the Alien Enemy Act 1798 (similar in effect to the prerogative power exercisable here) provided some legal authority for interning those long-term residents who were, technically, enemy aliens, the executive orders were relied on to justify the detention of those who were citizens. There were, as in this country, scaremongers willing to accept very far-fetched stories;119 there was strong pressure from the governor of California and also the Attorney-General of California (Earl Warren) to intern the Japanese Americans.120 A survey in March 1942 showed that 93 per cent of those questioned approved of the action taken,121 and the general militarily responsible for the evacuation advised:

    The very fact that no sabotage has taken place to date is a disturbing and confirming indication that such action will be taken.122

It does however appear that when making the executive orders the President was in receipt of clear advice from sources which he regarded as reliable that the Japanese on the west coast presented no threat to American security.123 It seems that the action was taken for political reasons in response to the paranoia of the hour,124 and the main civil architect of the relocation, in a telephone conversation in February 1942, perhaps expressed the prevailing approach:

    You are putting a Wall Street lawyer in a helluva box, but if it is a question of the safety of the country [and] Constitution . . . why the Constitution is just a scrap of paper to me.125

A small measure of property compensation was paid to victims of this relocation exercise under an Act of 1948 and in 1976 President Ford revoked executive order 9066 and apologized for the mistake that had been made.126 But more substantial redress followed the establishment of a congressional commission to review the exercise, which in 1982 reported in unambiguous terms:

    The promulgation of Executive Order 9066 was not justified by military necessity, and the decisions which followed from it . . . were not driven by analysis of military conditions. The broad historical causes which shaped these decisions were race prejudice, war hysteria, and a failure of political leadership. Widespread ignorance of Japanese Americans contributed to a policy conceived in haste and executed in an atmosphere of fear and anger at Japan. A grave injustice was done to American citizens and resident aliens of Japanese ancestry who, without individual review or any probative evidence against them, were excluded, removed and detained by the United States during World War II.127

So this grave injustice was recognized, and over time steps were taken to compensate the Japanese Americans and long-term residents who had been detained, culminating in the Civil Liberties Act of 1988 and a presidential apology.128

It took longer for any measure of redress to be afforded to another group whose treatment seems, in retrospect, even more regrettable. These were people of Japanese descent living in some of the Central and Latin American republics. Even before Pearl Harbor, US officials were discussing the internment of such people with the government of Panama,129 and after 7 December 1941 some 2,264 people were, by arrangement between the local governments and the American authorities, kidnapped, taken to the United States, and there interned.130 They came from Panama, Costa Rica, Colombia, Ecuador, and Bolivia, but about 1,800 came from Peru131 where they had become unpopular. Although at the outset the plan was to round up those ‘believed to be dangerous’,132 it was later acknowledged by the responsible American official in Peru that no reliable evidence of planned or contemplated acts of sabotage, subversion, or espionage had ever been found133 and none of the countries involved was even at war with Japan. On arrival in the United States the new arrivals were asked for their passports, which they could not produce because they had been confiscated, and were detained as illegal entrants.134 Of those detained, some were sent to Japan, and it seems clear that a major object of the operation was to gain control of Japanese who could be exchanged for Americans who had fallen into the hands of the Japanese.135 After two exchanges with Japan the process petered out,136 and most of the remaining detainees remained in camps until well after the end of hostilities.137 Some 750 Peruvian Japanese were shipped to Japan between November 1945 and June 1946—Peruwould not readmit them and the United States did not want them—but many remained in limbo until, in 1952, they were made eligible to become US citizens.138 In 1998 President Clinton acknowledged that these Latin American Japanese had been ‘unjustly interned, evacuated, relocated or otherwise deprived of . . . liberty’: the nation’s actions had, he said, been ‘rooted in racial prejudice and wartime hysteria’.139

At the time, as in this country, the courts afforded minimal redress. Gordon Hirabayashi, a university student whose loyalty as an American citizen was never questioned,140 deliberately breached military orders requiring him to report to a control centre as a prelude to excluding him from Seattle where he lived, and to observe a curfew. Both breaches were charged as criminal offences, he was convicted of each, and sentenced to concurrent terms of three months’ imprisonment. He contended that there was no military necessity to justify the orders and that they were unconstitutional because racially discriminatory. His challenge reached the Supreme Court of the United States, but that court unanimously rejected it in June 1943.141 The curfew order was held to be justified by military necessity; and since Hirabayashi’s breach of the much more fundamental reporting order, which would probably have led to his internment, had not increased the overall length of his sentence the court found it unnecessary to review that aspect.142 Some of the judges had expressed serious disquiet in private communications with other judges but they gave little voice to these in their opinions,143 although Justice Douglas did observe:

    Detention for reasonable cause is one thing. Detention on account of ancestry is another.144

On the same day the Supreme Court dismissed another legal challenge to a curfew order.145 At the end of 1944 the Supreme Court dismissed a challenge by Fred Korematsu, who had been convicted of remaining in the place where he lived, despite a military order excluding him from it.146 Again, deference to the judgment of the military authorities carried the day.147 But on this occasion three justices dissented, Justice Murphy describing the majority decision as a ‘legalization of racism’.148 Only one appellant succeeded in the Supreme Court: Mitsuye Endo won her freedom at the end of 1944, after two-and-a-half years of confinement, when the Department of Justice conceded that she was a loyal and law-abiding citizen, whose loyalty was not even suspected.149 But though released it seems that she was not free to return to California. It was later to emerge, but not for some 40 years, that in presenting the cases against Hirabayashi and Korematsu in the Supreme Court the prosecuting authorities had deliberately suppressed information germane to the court’s decision and helpful to those appellants, and had wilfully put evidence before the court which was known to be false. On this ground of grave governmental misconduct, Korematsu’s conviction was quashed in 1984150 and Hirabayashi’s in 1987.151

No legal challenge, to my knowledge, was ever made by any of the Latin American detainees. But, although they fell outside the terms of the Civil Liberties Act of 1988, they did bring a class action against the United States claiming damages for the way in which they had been treated. In 1999 the government, no doubt wisely, compromised the claim, although the compensation agreed was at a level much lower than under the Act.152

It seems clear that the Americans interned many more of their citizens than the British, for longer periods, and with much less pressing military justification; despite the Fifth Amendment, the courts offered no more potent protection, probably even less; and Korematsu remains good law153 while Liversidge does not. But the Americans have been much more forthcoming in revealing the facts and making amends.154 In the light of recent events, it is perhaps timely to recall this not very happy history. As a serving judge it would be inappropriate for me to comment extra-judicially on any current exercise of power to restrict personal liberty, whether here, or in the United States, or elsewhere. But I would proffer some general, and I fear rather unremarkable, observations.

The right to personal freedom, while it cannot be absolute, is in truth a human right and fundamental freedom, to be respected and protected as such. It would be grossly unrealistic and legally wrong to suggest that a liberal democratic state can never in any circumstances assume exceptional powers to restrict the freedom of citizens. The European Convention recognizes that it can by permitting derogation from Article 5 ‘in time of war or other public emergency threatening the life of the nation’. But that is an exacting condition to meet, reflecting the importance of the value which it is sought to protect. The most potent safeguard against executive excess must always be found in public loyalty, even in times of crisis, to a tradition of liberty. The exercise of exceptional executive powers calls for exceptional vigilance on the part of all whose duty it is to hold the executive to account. The British courts for their part must apply accepted principles: if Parliament is to be understood as authorizing anything so subversive of ordinary notions of individual right as executive detention, it must do so in very plain and specific language,155 and the limits of that power should be strictly insisted upon. I cannot perhaps do better, in closing, than to quote from Judge Patel, sitting in the District Court for the Northern District of California when, quashing the conviction of Fred Korematsu, she concluded:

    Korematsu remains on the pages of our legal and political history. As a legal precedent, it is now recognized as having very limited application. As historical precedent it stands as a constant caution that in times of war or declared military necessity our institutions must be vigilant in protecting constitutional guarantees. It stands as a caution that in times of distress the shield of military necessity and national security must not be used to protect governmental actions from close scrutiny and accountability. It stands as a caution that in times of international hostility and antagonisms our institutions, legislative, executive and judicial, must be prepared to exercise their authority to protect all citizens from the petty fears and prejudices that are so easily aroused.156


13

Habeas Corpus1

John Anderson was a black slave in Missouri. Separated from his wife and family, whom he wished to visit, he came into conflict with his master and owner, who decided to resolve the problem by selling Anderson to another owner. In 1853 Anderson escaped and made for Canada. After three days’ travel, still in Missouri, he encountered a man, Seneca Digges, who suspected that he was a runaway slave and tried to enlist him as one of his own slaves. There was a chase and a scuffle in which Anderson inflicted knife wounds from which Digges died two weeks later. Anderson meanwhile made it across the Canadian border to Windsor, where he established a new life. Not until March 1860 was he recognized as Digges’ fugitive murderer. He was taken into custody, and proceedings were begun for his extradition to Missouri. To avoid extradition he applied for habeas corpus to the Queen’s Bench court of Upper Canada in Toronto.

In that court, one judge found in his favour, holding that a killing committed while fleeing slavery amounted to justifiable homicide by natural law. But a majority, having regard to treaty obligations in a conventional way, ordered that Anderson remain in jail to await extradition to Missouri.

There wasconsideration of an appeal to the Judicial Committee of the Privy Council in London, but Anderson’s abolitionist supporters instead applied for habeas corpus to the court of Queen’s Bench in Westminster. His counsel, engaged by the British and Foreign Anti-Slavery Society, argued that the writ might issue to Canada from England, relying on an earlier precedent when the writ had been directed to Berwick-upon-Tweed. The Queen’s Bench justices acceded to the argument. They ordered issue of a writ that ‘in the absence of any prohibitive enactment, goes to all parts of the queen’s dominions’, as it had to the Isle of Man, Jersey, and St Helena. Anderson was soon freed.

This was, on any showing, an astonishing exercise of judicial power and authority. But it was not novel. Two-and-a-half centuries earlier, in 1604, the Council in the Marches of Wales, an offshoot of the Privy Council, ordered its jailkeeper, Francis Hunnyngs, to confine Walter Witherley ‘in little ease’ for his disobedience to its commands. Witherley applied to the court of King’s Bench in London for a writ of habeas corpus so that it might investigate the reason for his detention. The court issued the writ, but nothing happened. So the court sent a second writ addressed to the jailer, Hunnyngs, along with an attachment for contempt against him for his failure to answer the first one. There was still no response. More orders followed, each threatening consequences more severe than the one before if Hunnyngs refused to answer the writ and produce the body of Witherley. Released at last, Witherley in 1605 applied for fresh attachments against his jailer. Hunnyngs tried to rally political support, claiming that the Welsh Council was immune from orders of the King’s Bench, but in vain. The Chief Justice, Sir John Popham, held that disobedience to the writ was ‘a derogation of the royal prerogative of the king’ and Mr Justice Yelverton explained that ‘[w]hen anyone is brought into this court with his cause [of imprisonment] by habeas corpus, this court must examine the cause and may remand, bail, or discharge him as his cause deserves, which is much for of the liberty of the subject’. Thus in the result Witherley was free, and his jailer imprisoned for contempt with, for good measure, a fine of £100.

The source of this extraordinary power exercised by the judges was, as Popham CJ made clear, the royal prerogative, the ultimate judicial power inherent in the person of the King or Queen. Without this supercharged authority behind them, the judges could scarcely have acted as they did. And the remedy was of their making. As Professor Halliday says in this enthralling and scholarly book (p 9), ‘Habeas corpus did not evolve. Judges made it, transforming a common device for moving people about in aid of judicial process into an instrument by which they supervised imprisonment orders made anywhere, by anyone, for any reason’.

Chief Justice Sir Henry Montagu, writing in 1619, described habeas corpus as ‘a writ of the prerogative by which the King demands account for his subject who is restrained of his liberty’. It was a remedy developed, primarily, in the court of King’s (and Queen’s) Bench, which was not modest in its pretensions. ‘This court’, said Sir Thomas Fleming, ‘is the jurisdiction of the queen herself. It is so high that in its presence other jurisdictions cease.’ It had, according to Coke in 1615, ‘the survey of all other courts’. Lord Chancellor Ellesmere sought to resist this assertion, contending that the royal council, not the King’s Bench, was ‘the chief watch tower for all points of misgovernment’, but a series of assertive Chief Justices (notably Popham, Fleming, and Coke) had by 1615, as Halliday observes (p 81), relocated the ‘chief watch tower for all points of misgovernment’ to the King’s Bench. Later Chief Justices, notably Hale (1671–1776), Holt (1689–1710), and Mansfield (1756–1788), shared this high view of the court’s function. Halliday comments (p 135) that ‘[r]esults across the whole of Holt’s leadership of King’s Bench (1689–1710) show a justice and a court ready to use habeas corpus, confident that they could distinguish the alleged traitor from the actual one, those who neded to be feared from those who did not’. And he observes (pp 135–136):

    Judgments like these did not simply happen. Justices like Holt—and Mansfield, Hale, Montagu, Fleming, and Popham—made them. They could do so because the prerogative sent this writ forth across all the king’s dominions, making all the king’s officers answerable to the king’s authority, an authority pronounced by the justices on his bench every time they supervised the confinement of one subject by another.

It was a power readily adopted in British territories overseas. Thus in 1839 Justice Joseph-Remi Valliéres de Saint-Real, at Trois-Riviéres in Lower Canada, declared habeas corpus a thing of ‘high prerogative, for it must ever be the right of the sovereign to have the reasons explained to him, why any one of his subjects is deprived of his liberty, wheresoever it may be’. ‘Personal liberty’, he said, ‘is a natural right’, and ‘a British subject carries this natural right, adhering to his person, into every part of the empire. It is the same at Quebec and in London.’ The first Chief Justice of New South Wales, Sir Francis Forbes, spoke of ‘a high prerogative writ, and so much the right of the subject, as to render it compulsory on the judges’.

It is this writ, generally known simply as habeas corpus, which has been hailed as ‘the Great Writ of Liberty’, the ‘stable bulwark of our liberties’ (Blackstone), and ‘[t]he great palladium of the liberties of the subject’ (Charles James Fox). Technically known as the writ of habeas corpus ad subjiciendum et recipiendum the writ was one of a family of writs all containing the words ‘habeas corpus’. Other forms (less long-lived and much less well known) required the body of a person already in prison on a criminal charge to be brought into court to pursue specified private pleadings (ad prosequendum), or to summon a witness from captivity to give evidence (ad testificandum), or to move a body from one court to another in a private cause (ad respondendum and ad faciendum et recipiendum). The writ ad subjiciendum et recipiendum (‘to undergo and receive’) takes its name from the form in which the writ was ordinarily issued. Halliday gives, as an example, the text of a 1605 writ issued in the name of the King and addressed to the lord mayor, aldermen, and sheriffs of London:

    We command you that you have the body of Nicholas Lowe, who is detained in our prison under your custody, as it is said, together with the cause of his detention, by whatever name the aforesaid Nicholas is charged, before us at Westminster on Saturday next after eight days of Saint Michael, to undergo and receive whatever our court should then and there happen to order concerning him in this behalf, and this in no wise omit, upon the peril that may befall, and have there this writ. Witness, Sir John Popham, at Westminster, the eleventh day of October in the third year of our reign in England, France, and Ireland, and in Scotland, the thirty-ninth.

There was, of course, nothing voluntary about compliance with the writ. From the sixteenth century onwards clear warning was given of the consequence of disobedience (‘and this in no wise omit, upon the peril that may befall’), a warning that had teeth, as Hunnyngs and others discovered to their cost.

When judges develop new remedies, as has happened in our own time, rules grow up to govern the exercise of the new jurisdiction. What is striking about habeas corpus is how flexible these rules proved in practice to be. Thus in most cases, especially before the seventeenth century, an applicant for habeas corpus made his case through the mouth of counsel, who would orally and in open court recount the circumstances of the applicant’s allegedly wrongful imprisonment. But the practice of relying on affidavit evidence, used only occasionally before 1689, gradually became the norm. In earlier days it was unusual for a return to be made to an individual judge in chambers, but this became more common, and the average rate of bail or discharge was, it seems, higher when returns were made to judges in chambers, perhaps because the judges found it easier to behave boldly and independently when out of the public view. There was a belief, fortified by the authority of Coke in his Institutes, that writs of habeas corpus could not be issued during the law vacations, but this belief was contradicted by the practice in fact followed, even during the period when Coke practised before and presided in the Court of King’s Bench. Either the writ was issued bearing the true date of attestation, whether or not in the vacation, or the writ was issued giving the last date of the previous term as the date of attestation. King’s Bench attorneys were paid more for issuing writs during the vacation, which no doubt made the practice popular with them. Halliday, basing himself on a comprehensive sampling of the records at four-yearly intervals between 1500 and 1800, records that scores of writs from the fifteenth through to the eighteenth century had attestation dates outside term. The Habeas Corpus Act of 1679, which purported to authorize the issue of writs during the vacation, merely endorsed existing practice.

The right to apply for habeas corpus was not dependent on nationality but on presence within the dominions of the Crown. Such presence was held to give rise to a duty of allegiance to the Crown, and that gave rise to a mutual right to protection by the Crown. Thus the writ was available to enemies and even alien enemies. In 1697, Daniel Du Castre and Francis La Pierre, Frenchmen whose country was then at war with England, after 18 months’ imprisonment as ‘alien enemies and spies’, were bailed and later discharged. In 1798, Joseph Silvy and Peter Fretus, Portuguese sailors, were impressed into the Royal Navy ‘against their wills’ when the merchant ship on which they served was berthed in Port Royal, Jamaica. An affidavit was sworn on their behalf by a London interpreter and they obtained relief without resistance by the Admiralty. It was understood that their alien status, far from barring their claim to relief, provided the very ground for their discharge. When, in an immigration case in 1983 (R v Secretary of State for the Home Department, ex p Khawaja), Lord Scarman confronted the question whether habeas corpus protection was limited to British nationals, he was able to rely on centuries of precedent in answering with an emphatic ‘no’.

As is clear from the standard wording of the writ, the duty on the addressee was to produce the body of the applicant and, importantly, to certify the cause of his detention. This was the return to the writ, on the validity of which the success or failure of the application turned. The rule originally was that the return to the writ could not be controverted: the applicant could not contradict the facts stated in the return. This was a rule with an obvious potential for injustice, making the applicant’s fate dependent on the good faith of the party responsible for his detention. A way had to be found to circumvent the rule, and in the event two ways were found. One was to invite further information from those in court. This was done in 1611 in a case where three men were jailed by justices of the peace for disturbing a preacher in Sheffield. On showing in court that two of them were churchwardens and that the minister they disturbed was not licensed to preach, they were bailed. The alternative course was to issue the order in conditional form, indicating that unless cause were shown the applicant would be released. If the return were held to be invalid or insufficient, an order for discharge would ordinarily follow.

Where an order for imprisonment was made by the Council, the return so stated and did not specify a cause for the detention. This was, notably, the practice followed in the case of the Five Knights in 1627, an orthodox application of the practice then current. But the furore which followed that decision led to the Petition of Right in 1628, and the exercise of unaccountable royal power became increasingly unacceptable to the common lawyers dominant in Parliament. The Star Chamber Act of 1641 accordingly condemned imprisonment without ‘due process of law’. Declaring that anyone imprisoned by order of the King, the Privy Council, or any councillor might use habeas corpus, the Act required the returning officer to ‘certify the true cause’ of imprisonment, on pain of large fines.

Professor Halliday’s researches not only illuminate the legal history of habeas corpus but also provide fascinating insights into the social history of the period which he studies. During the Seven Years’ War and the War of American Independence, resort to habeas corpus to challenge naval impressment, as Halliday puts it (p 32), ‘skyrocketed’. He calculates that in all nearly 1,000 unfortunate seamen probably used habeas corpus to challenge their impressment during the final four decades of the eighteenth century, and many more began habeas proceedings but were released without a struggle before the writ issued. Mansfield, regularly considering evidence beyond the return, and even contrary to it, released impressed sailors by the score. But applications of this kind did not always succeed: in 1722 Elizabeth Mercer failed to prevent the conscription of her nephew into a cavalry regiment when he was under 14.

Some cases were of a very different character. Nicholas Lowe, mentioned above, was imprisoned by the City of London authorities because he was said to have violated their trading privileges. It seems that he made guns and crossbows in his shop in Holborn without being a freeman of the City. The judges were unimpressed by this explanation and ordered that Lowe be bailed and later discharged. Similarly fortunate was Robert Fisher, who sold pins. So did the Pinners’ Company of London, which did not like Fisher selling pins improperly. In October 1637, therefore, Fisher was committed to the custody of a royal messenger on the Pinners’ complaint. The company, in its return, recited at length the liberties granted to it as recently as the year before ‘for the well ordering and government of the art or mystery of pin making’. Had Fisher violated the company’s ordinances? Had the company power to make its ordinances? Could a violator of the ordinances be imprisoned? The issues raised were debated by the judges in a scholarly manner (not, however, discussing the number of angels who could dance on the head of a pin) and resolved in Fisher’s favour. A contrary result was reached when Richard Edwards, in 1615, was imprisoned for using a hot press contrary to City ordinances. This, he said, would suppress trading, since a hot press ‘is profitable for stuffs and fustians’, but his free trade argument was rejected on grounds of public safety, understandably in a halftimbered city, and the return was held to be good.

In 1629 Margaret Symonds was imprisoned by two justices of the peace for ‘loud laughing and talking’ in church, in breach of a statute of Queen Mary which penalized anyone who by ‘word, fact, act, or deed, maliciously or contemptuously’ disturbed anyone authorized to preach. There was ample evidence of her behaviour. She, however, obtained a writ during the summer vacation, returnable at the Buckinghamshire home of a named judge, who granted her bail pending further consideration. When the substantial hearing took place, on the second day of the Michaelmas Term, all agreed that Margaret had laughed in church. But there was no explanation of why she had laughed: was the sermon so bad she could not help herself ? Or was laughter a sign of her contempt for what she considered dubious doctrine? The Act’s purpose, according to its preamble, was to preserve ‘tranquillity and peace’, but (said Mr Justice Whitlocke) ‘laughter is no such disturbance as intended by the statute’. So she was freed, the beneficiary (it would seem) of judicial distaste for imprisonment as a punishment for misbehaviour in church. It seems that the judges were often ready to discharge detainees on technical grounds. So when the College of Physicians imprisoned Elizabeth Clark in 1604 for her ‘ill practice of physic’, a power they enjoyed under their charter and statute only for certain varieties of ill practice and within a radius of seven miles from London, she was discharged because the warrant detaining her did not specify the nature of her malpractice, nor where it took place.

From the 1690s onwards habeas corpus was used to determine whether applicants detained as prisoners of war were properly to be treated as such. The court never released a person who, on its findings, had been properly categorized as a POW. But it did release some of those it found to be incorrectly categorized as POWs. Others were found to be POWs and were proceeded against as suspected traitors. Such was the fate of John Golding, a native of Dublin acting as the second captain of the Sun, a Jacobite vessel flying the French colours. He was captured at sea off the Lizard Peninsula in 1692 by an English galley, and he applied for habeas corpus. These facts were recounted in the return to the writ, which concluded that he was detained as a prisoner of war. He was bailed on giving surety to appear at the next Admiralty sessions, and he was there tried for treason, convicted, and in due course executed at Rotherhithe Stairs between the low and high water marks.

The first instance of resort to habeas corpus in the case of a supposed ‘lunatic’ occurred in the 1670s after ‘a certain lady, esteeming her husband to be mad, put him out to a doctor to be cured’. There followed many cases of wives declared by their husbands to be lunatics and then confined. But it was of course necessary for the court to decide whether or not the person detained was mentally disordered. Initially the judges relied on their own observation of those brought before them, a procedure improved in Mansfield’s time by resort to expert evidence. So, in 1761, in response to a motion for the writ, the Court of King’s Bench asked Dr John Monro to visit Deborah D’Vebre in the madhouse where her husband had put her, to assess her mental state. In an affidavit read in court the next day, the doctor deposed that he saw no ground to confine her, and then offered further assurances that she was ‘very sensible, and very cool’. The writ was accordingly issued, she was released, and it seems that she and her husband agreed to separate. When adverse, as it was in the case of Ann Hunt, Dr Munro’s expert opinion could be damning: he found her to be so ‘disordered . . . that she is not fit to be brought into this court’. The writ to the doctor in whose custody she was held was withdrawn without further evidence. Cases of this kind were sufficient in number to prompt a parliamentary investigation which culminated in a 1774 Act for Regulating Madhouses: following this, resort to habeas corpus in cases of alleged insanity largely disappeared.

The judges showed a surprising willingness to involve themselves in family disputes. Lady Howard made a successful application against her husband Sir Philip in 1671 when her daughter deposed that Sir Philip had ‘dragged her upstairs himself, taking her by the neck and his servant by the heels, and had locked her up in a room and there [kept] her for two days with only bread and water’. Counsel submitted that, while the ecclesiastical courts might rule on the maintenance to be allowed by husband to wife, ‘yet, if the husband use[s] any violence to his wife, in regard the ecclesiastical courts cannot prevent a force or redress it . . . the secular courts ought to interpose and may bind the party to his good behaviour’. The object was not to remove the wife from the husband’s custody but to protect her against his violence by binding him over to keep the peace in the way long used by JPs. The court, fearing that this ‘might widen the difference between husband and wife’, first ordered that ‘persons indifferently chose[n] should compose their differences’—a seventeenth-century anticipation of marriage guidance counselling—but when Sir Philip refused to cooperate the writ was issued.

The versatility of the writ in the hands of an innovative judge was vividly demonstrated in the case of Bridget Hyde, whose mother, a wealthy heiress, had married Sir Robert Viner when Bridget was three. A dispute arose concerning the child’s custody and residence and a number of writs were issued to Viner, when he was lord mayor of London, requiring him to bring Bridget into court. The applications were made by a man, John Emerton, who claimed that Bridget was his wife. Viner, hoping that Bridget would marry the son of the Earl of Danby, then the King’s principal adviser, prevaricated, eventually stating in his return to the writ that Bridget was not in his custody. Chief Justice Hale, willing to receive evidence from outside the return and that it should be controverted, found it to appear plainly that Bridget had been in Viner’s house since habeas corpus had been granted. Bridget was then invited to choose:

    [M]y lord [mayor] standing on one side, and Mr Emerton, her husband, on the other, [and] my lord chief justice placing her in the middle, my lord bad[e] her take her choice who she would go with.

She chose Viner. But the court, concluding that she ‘had been under some restraint’ at home, ordered that her godmother and other relatives (not including Emerton) should have free access to her. In the end, we are told, Bridget did marry Danby’s son, the Viscount Dunblane. But, although he played the violin well, the marriage was not a happy one.

Mansfield showed himself as innovative as Hale in exercising what would now be regarded as a family court jurisdiction and routinely negotiated education and maintenance arrangements for children whose parents were estranged. Anne Bissell, in 1774, provides an example. Her father had applied for habeas corpus to force her mother to bring her, aged six, into court. The mother had fled owing to her husband’s mistreatment of her. Mansfield, proceeding privately (or, as the media would now say, secretly) in chambers, accepted that ‘the natural right is with the father’, but the father’s behaviour as well as his bankruptcy weighed against assigning custody to him. So Mansfield, declaring that ‘the court will do what shall appear best for the child’, prompted the parents to make a settlement under which Anne was placed in a school where both parties could visit her. But the rule that the father had the right to custody was deeply embedded in the common law and Mansfield could not always circumvent it. When Captain Inglefield and his estranged wife fought over the custody of their children, Mansfield acknowledged the father’s right but observed that ‘it is considerably for the benefit of the child that the father should not exert that right’. Again he tried to mediate a solution, and even considered allowing the children to choose for themselves. But he could not induce the parents to agree, and stopped short of letting the children decide, so he felt obliged to follow the old rule and the father prevailed. Such a result would certainly have followed when the decision lay with Mansfield’s less imaginative successors, Lord Kenyon and Lord Ellenborough.

During the Cromwellian interregnum, the practice was adopted of sending prisoners to places such as Jersey, Guernsey, and the Scilly Isles with a view to thwarting the grant of habeas corpus relief. This was done, it would seem, not because the writ did not run in those places (the Scilly Isles, after all, were part of the county of Cornwall), but because of the difficulty of enforcing compliance and punishing non-compliance in such places. In one instance a prisoner was confined in Drake’s Island, off Plymouth, within the realm but difficult of access. After the restoration Clarendon followed this practice with enthusiasm: 12 people (including five regicides) were imprisoned in the Channel Islands, and it was later asserted in Parliament, although without much evidence, that prisoners were sent, with the object of barring relief, to Scotland, Ireland, and Tangier. It was in due course an article in the impeachment of Clarendon that he had ‘procured divers of his majesty’s subjects to be imprisoned against law, in remote islands, garrisons, and other places, thereby to prevent them from the benefit of the law’. During the 1670s there was a prolonged parliamentary battle to outlaw this practice by statute, and a bill was prepared ‘for Better Securing the Liberty of the Subject and for Prevention of Imprisonment beyond the Seas’. The measure was eventually enacted in 1679, and declared that the writ might be sent to all ‘privileged places within the kingdom of England, dominion of Wales, or town of Berwick-upon-Tweed and the islands of Jersey or Guernsey’. This did not change the law. But the Act did, importantly, make it illegal to transport any prisoner out of the realm.

The 1679 Act recognized, but did not significantly alter, the procedure for granting habeas corpus. But Parliament, having intervened once, was induced to do so again, by in effect suspending habeas corpus, a course first adopted during 1689 and justified by necessity and the security of the public. This suspension was achieved by extending powers of detention rather than explicitly suspending operation of the writ. The suspension was for a short and limited period. It was enacted by Parliament, not royal or executive order. It did not preclude grant of the common law writ in all cases. And when the period of suspension ended, those imprisoned were entitled to exercise their full rights. Thus following this first suspension, between October 1689 and the end of 1690, Holt’s court considered the cases of 251 prisoners, mostly detained for alleged offences against the state, and bailed or discharged four out of five. Suspensions in 1696 and after the 1745 rebellion followed the same pattern. But during the War of American Independence a much longer suspension (1777–1783) was enacted, despite the lack of any threat of invasion or domestic rebellion, and applied only to those taken for high treason or piracy in America, or on the high seas: it was directed only to those ‘as shall have been out of the realm’ when committing their alleged offence. During the French Revolutionary and Napoleonic Wars Parliament passed a string of statutes that suspended habeas corpus, broadened definitions of treason and seditious libel, and outlawed various kinds of public assembly and political association. In times of public tension and alarm, it seems, it is ever thus.

English settlers overseas were held to ‘possess all the liberties, franchises and privileges’ of Englishmen, which included the right to apply for habeas corpus. So in 1692 an order was made by the King’s Bench directed to the governor of Barbados. ‘We cannot deny the writ’, said Mr Justice Dolben, and his colleagues agreed. But over time pressure grew in favour of a local remedy, and statutes were passed in colonies on the Atlantic coast of America and the Caribbean providing for habeas corpus to be granted by local courts. The Supreme Court of Judicature of Jamaica, of instance, was to possess all such powers ‘as the Courts of King’s Bench, Common Pleas and Exchequer, within his Majesty’s kingdom of England’. There was difficulty in Quebec after 1763, when the local court of King’s Bench declared habeas corpus unavailable, but a pertinacious litigant, suing on her husband’s behalf, eventually established, in London in 1787, that the remedy had been available in Quebec all the time. In Calcutta (where the first writ was issued in 1775), Ceylon, New South Wales, New Zealand, and elsewhere, courts were invested with authority to issue habeas corpus. In Van Diemen’s Land the first application for the writ was made in 1824: unusually, if not uniquely, the Chief Justice visited the cell of the detainee to take his deposition, being praised by the local newspaper for ‘the excellent magisterial example he has set by visiting the captive, and affording him a legal opportunity to move for his deliverance’. As overseas dominions emulated the mother country in giving statutory effect to the writ, so they did in, from time to time, suspending it. But in Canada, as in England, there were bold judges willing to issue the writ even during a period of suspension.

Professor Halliday’s researches yield a rich harvest of human stories which have all the vividness of the common law itself but yet fall within a discernible pattern which he traces with skill and clarity. Three points in particular are striking. The first is the imaginative energy of the judges in transforming a procedure for summoning defendants and suspects into a safeguard of personal liberty. It is currently fashionable to denigrate judicial activism, described by a distinguished Australian judge as ‘the death of the rule of law’, but this was judicial activism of a high order. It was, however, activism directed to the procedure, not the substance, of the law, and like similar procedural innovations in our own time (freezing injunctions and search orders, formerly known as Mareva injunctions and Anton Piller orders) were accepted as promoting the interests of justice. Striking, secondly, is the contribution to the development of the remedy made by a handful of outstanding judges (Fleming, Popham, Coke, Hale, Holt, Mansfield) as compared with the ordinary ruck of their more supine or authoritarian colleagues. The record gives the lie to any notion that judges are colourless and, in effect, interchangeable. The third striking feature is a sombre one: in times of perceived emergency when the security of the people is trumpeted as the highest political imperative, personal freedom, and with it the remedy of habeas corpus, are the first casualties. But over the 300-year period studied by Halliday the writ earned the eulogistic epithets applied to it: he calculates that over 11,000 detainees applied for relief, of whom more than half (53 per cent) were released.
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‘The Law Favours Liberty’

Slavery and the English Common Law1

Article 4 of the European Convention on Human Rights is not the most familiar provision of that much-discussed instrument. Many who could discourse learnedly on Articles 2 and 3, or 5 and 6, or 8 and 10, would be nonplussed—no doubt only momentarily—if asked to discuss Article 4. The article has been relatively uncontroversial. The United Kingdom has never been held to have violated it.2 The first supplement to the leading English textbook on human rights reports that there have been no developments in this area,3 putting one in mind of the BBC news bulletin on Good Friday in 1930: ‘There is no news tonight’.4

Article 4 provides that no-one shall be held in slavery or servitude. Article 4 of the Universal Declaration opens in identical terms. Article 8 of the International Covenant provides that no-one shall be held in slavery. While there is room for argument about the scope of the qualified prohibition of forced or compulsory labour which some of these instruments also contain, there is none about the unqualified prohibition of slavery and the slave trade, which is not of course to say that both are not to be found in some parts of the world.5 The right to freedom from slavery was the first human right to be protected by international treaty.6 By regulating the conduct of the slave trade in 1788,7 1790, and 1794, by prohibiting the participation of British ships in the Atlantic slave trade in 1807, by making it a felony to be engaged in the slave trade in 1811, by giving statutory effect to bilateral treaties providing for the abolition of the slave trade in 1818,8 and by emancipating slaves throughout its dominions in 1833, this country may fairly claim to have made a major contribution to achievement of this international consensus.

Given this refreshing show of international agreement, it may seem somewhat sterile, or at any rate perversely antiquarian, to review the response of the English (and Scottish) common law to the institution of slavery, the more so since there is a very considerable literature on the subject and the history itself is not for the most part obscure. I seek to justify my revisitation of the topic by suggesting that the issues raised in the course of the story, although now long overtaken by events, yield insights into the practical working of the common law—the courts, the practitioners, the parties—when confronted by questions which, however obvious the answers may seem to those blessed with the godlike gift of hindsight and relieved of the duty of decision, were understandably seen as fraught with difficulty for those who had to answer the questions at the time. But before turning to the history I think I should, in the manner of an operatic composer in his overture, give some foretaste of the themes which are more fully developed as the story unfolds.

Sir Edward Coke declared that ‘[t]he law favours liberty’.9 One hopes that that is generally so; protection of the individual’s right to freedom may indeed be seen as one of the overriding duties of the law. But the history shows that for many years, confronted by the institution of slavery, the law struck an uncertain note. Legal opinion was divided. After a libertarian flourish at the outset, the courts hesitated to make any strong assertion of individual right. This hesitation did not, I think, flow from lack of imagination or moral blindness. It flowed from recognition that the implications of a thoroughgoing legal condemnation of slavery were very far-reaching. This was so for a number of reasons. While accurate figures are unavailable, it seems likely that by the end of the eighteenth century there were some 10,000 to 15,000 black slaves in Britain, whose future if emancipated was uncertain (in the event, through the efforts of Granville Sharp, a number were later settled in Sierra Leone). More important was the triangular trade between Britain, West Africa, and the New World, a major source of economic strength. One recalls, by way of analogy, that in the late 1960s the Wilson government preferred to accept the failure of its sanctions against Rhodesia than risk an economic confrontation with South Africa. There were also a number of British territories in the New World which depended on slaves to produce the commodities crucial to the survival of their economies. As Robin Blackburn has put it, ‘[t]he use of African slaves had enabled Britain to vault to the premier position as an American colonial power’,10 and planters both in America and the West Indies lobbied to make their views well known in Westminster.11 Thus the consequences of libertarian decision-making by the courts were reasonably seen as portentous.12 Perhaps understandably, as when confronted by other major challenges—the mediaeval church, an overmighty executive, or rampant trade union power—the law faltered. Judges are most ready to invoke the maxim fiat justitia ruat caelum when confident that the heavens will not fall. So it was with slavery. When eventually obliged to make a decision, in Somersett’s case13 in 1772, the Court of King’s Bench took refuge in what would now seem an untenably narrow principle, recognizing the legitimacy of slavery in our overseas dominions but prohibiting the compulsory return of slaves or former slaves from this country to places where they would be held in bondage. Since the common law was applicable as much abroad as at home, there would seem to have been a contradiction at the heart of this famous judgment. Such a narrow and precarious ruling inevitably offered support to those on both sides of the argument, both in this country and (in due course) in the United States. But, in this country and elsewhere, the decisions of the courts were important less for what was actually said and decided than for what was thought to have been said and decided. Shades of Magna Carta. In truth, the suppression of slavery and the slave trade represented a triumph not of libertarian common law principle14 but of public opinion. To the formation of this public opinion, legal decisions made their contribution, on occasion because of the appalling facts which they brought to public notice. While Sir John and Lord Mansfield and Francis Hargrave and other legal luminaries have their place in any abolitionist roll of honour, pride of place at the head of the roll must surely go to Granville Sharp, a passionate, scholarly, articulate, selfless, and indefatigable publicist and agitator who was first in the field and whose pioneering work inspired later and even better-known activists such as Thomas Clarkson and William Wilberforce. In the end it was statute law, responding to public opinion, which settled the matter for this country and her colonies. Perhaps this is how, in a democracy, things should happen.

The reign of the first Elizabeth saw the earliest British involvement in the slave trade, a trade in which we were not pioneers but, over time, increasingly avid participators, and by the end of her reign the Queen was sufficiently alarmed to press that ‘blackamores’ (as she called them) be sent out of the country.15 There was however a case in 1569 when one Cartwright brought a slave from Russia whom he proposed to scourge; he was questioned, and the Court of Star Chamber declared that ‘England was too pure an air for slaves to breathe in’.16 Thus a claim which was to feature repeatedly in later argument originated in that hitherto under-recognized fount of liberal jurisprudence.

A century passed before the status of slaves in England next came before the courts in 1677, this time in Butts v Penny,17 an action of trover for 100 black slaves. Judgment was conditionally given for the plaintiff on the ground that:

    negroes being usually bought and sold among merchants as merchandise, and also being infidels, there might be a property in them sufficient to maintain trover.

In 1694 it was again held that trover would lie for a black boy ‘for they are heathens and therefore a man may have property in them’.18 Only a profound religious belief in the transforming power of baptism could explain, even if it could not justify, this distinction. But it seems that slave-owners in the colonies, in order to preserve their property, took active steps to prevent their slaves being baptized, and thus denied them the hope of salvation, perhaps one of the most distasteful features of this story.19 Lord Mansfield was perhaps guilty of understatement when he observed, in Somersett’s case:

    It is remarkable, though the English took infinite pains before to prevent their slaves being made Christians, that they might not be freed, the French suggested they must bring their’s into France . . . to make them Christians.20

With the arrival of Chief Justice Holt the authorities took a different line, for a time. Chamberlain v Harvey21 concerned a slave who had been brought to this country by his owner from Barbados, had been secretly baptized, and had continued in England several years before seizure by the plaintiff claiming to be his owner. The Chief Justice declined to follow the earlier authority and held that trover would not lie. Shortly after, he declared that:

    as soon as a negro comes into England, he becomes free; one may be a villein in England but not a slave.22

(This was many years before James Thomson, the poet, declared that ‘Britons never will be slaves’,23 a claim to which posterity has thought it necessary to give additional emphasis.) The Chief Justice did however indicate that since the slave was in Virginia, since slaves were saleable under Virginian law, and since the laws of England did not extend to Virginia, effect could be given to a sale contract made in the City of London. In Smith v Gould24 the earlier authority was again rejected. It was held that trover:

    does not lie for a negro, no more than for any other man; for the common law takes no notice of negroes being different from other men . . . there is no such thing as a slave by the law of England.25

It seems clear that this trend of authority alarmed the planter interest, which in 1729 obtained a joint written opinion on the subject from the Attorney-General and the Solicitor-General of the day, a formidable pair who were both to become Lord Chancellor and one of them Lord Chief Justice also. Lord Mansfield was later to suggest that this opinion was given in Lincoln’s Inn Hall after dinner and that it might not at that hour have been recorded with much accuracy,26 but the opinion itself does not read like a postprandial jeu d’esprit:

    We are of the Opinion, that a Slave by coming from the West-Indies to Great Britain, doth not become free, and that his Master’s Property or Right in him is not thereby determined or varied: And that Baptism doth not bestow freedom on him, nor make any alteration in his Temporal Condition in these Kingdoms. We are also of the Opinion, that his Master may legally compel him to return again to the Plantations.

P. Yorke

January 4, 1729

C. Talbot27

As Lord Chancellor, Yorke (or Hardwicke as he had become) was able to clothe his opinion in judicial authority. In a case concerning slaves in Antigua he dismissed the decisions of Chief Justice Holt, apparently giving very little justification for doing so, and held that there was no reason why the law should be different in England and Jamaica.28 Nor was an order for specific delivery of the slaves necessary, since other slaves would be as good: drawing a distinction with other goods, such as finely engraved cherry stones or extraordinarily wrought plate, he observed:

    The Negroes cannot be delivered in the plight in which they were at the time of the demand, for they wear out with labour, as cattle or other things; nor could they be delivered on demand, for they are like stock on a farm, the occupier could not do without them, but would be obliged, in a case of a sudden delivery to quit the plantation.29

Happily perhaps, Lord Chancellors do not serve for ever and in 1762 Lord Henley, Hardwicke’s successor, gave the law a different direction. The defendant in the next case had been brought to England as a slave at the age of eight or nine some 12 years before, and given by the plaintiff to his niece who, on her deathbed, gave the defendant a very substantial sum of money which the plaintiff sought to recover, presumably on the ground that a slave could not own property.30 The Lord Chancellor’s opinion, as reported, was unreasoned but forthright:

    As soon as a man sets foot on English ground he is free: a negro may maintain an action against his master for ill-usage, and may have a Habeas Corpus if restrained of his liberty.31

Such was the confused and contradictory state of the law when, in 1765, Granville Sharp chanced to see an African boy, 16 or 17 years of age, awaiting treatment by Sharp’s brother, a surgeon practising in Mincing Lane.32 The boy was Jonathan Strong who had been brought from Barbados by his master Lisle, a lawyer and planter; he needed treatment because Lisle had beaten him so severely as almost to blind him. The Sharp brothers arranged Strong’s admission to St Bartholomew’s Hospital, where he made a good recovery, and they then found him employment. So complete was his recovery that his former master Lisle, seeing him in the street looking ‘sleek and strong’, sold him to a Jamaican planter named Kerr. Strong was kidnapped and delivered to Lisle, who held him in custody awaiting the departure of a vessel to Jamaica. But Strong made contact with Granville Sharp and Sharp brought proceedings before the Lord Mayor at the Mansion House to secure his release. The Lord Mayor held that ‘the lad had not stolen anything, and was not guilty of any offence, and was therefore at liberty to go away’, which, after some obstruction, Strong was able to do. So far so good. But Kerr then sued Granville Sharp and his brother for damages for trespass in interfering with his property. The Sharps sought high-level advice, but were told that the Yorke-Talbot opinion presented an insuperable obstacle, and that they should settle. Granville Sharp could not accept that ‘the Laws of England were really so injurious to natural Rights as so many great lawyers, for political reasons had been pleased to assert’, and embarked with characteristic energy and thoroughness on an exhaustive examination of the legal authorities. He expressed his conclusions in a tract entitled ‘A Representation of the Injustice and Dangerous Tendency of Tolerating Slavery; or of Admitting the Least Claim of Private Property in the Persons of Men, in England’. It was a powerful and eloquent counter to the Yorke-Talbot opinion and was at first circulated privately in the Inns and not published, since the case against the Sharps was still sub judice. But it may have deterred Kerr from pursuing his action, since he was non-suited for want of prosecution of his action and the Sharps received treble costs. But Granville Sharp lost the test case he wanted; and Jonathan Strong lived to enjoy only five years of freedom, perhaps (one does not know) because of the severity of his earlier treatment.

Granville Sharp’s exertions on behalf of Jonathan Strong led other victims of similar oppression to seek his help, which he readily gave. John Hylas and Mary were black slaves brought to England from Barbados by their respective owners.33 Here, with the consent of both owners, they married. John’s owner set him free, Mary’s did not. They lived here as man and wife for eight years until, in 1766, Mary was kidnapped and sent to the West Indies to be sold as a slave. Two years later John sought the help of Granville Sharp, who instigated proceedings by John against Mary’s owner (or former owner) in the Court of Common Pleas. The action was successful, to the extent that Mary’s immediate return was ordered. But John was awarded nominal damages of one shilling only, despite Sharp’s contention that he was entitled to £500 at least and treble costs, and the ruling established no more than the derivative right of a wife whose husband had been freed. Still no test case.

Of all the cases undertaken by Sharp, the most dramatic was that of Thomas Lewis.34 According to Mansfield’s note of the evidence which he later gave,35 Lewis was born in the Gold Coast and, after adventures worthy of GA Henty, worked for a seafarer named Stapylton, with whom he came to London and lived. He was living in Chelsea when on a dark night, at Stapylton’s direction, he was seized, dragged to a boat, bound, gagged, and taken to a West Indiaman lying at Gravesend to whose captain Stapylton had sold him. The seizure took place close to the garden of Mrs Banks (mother of Sir Joseph, later to be President of the Royal Society for the record term of 42 years), whose servants heard Lewis’ cries, tried in vain to help him, and reported the incident to her. She visited Sharp who at once obtained a warrant for the return of Lewis which was sent to Gravesend, but the ship had been cleared for departure and the captain refused to obey the warrant and sailed. Thus thwarted, Sharp quickly obtained a writ of habeas corpus which he sent to Spithead. Happily, but not unusually,36 the ship was held up by contrary winds at the Downs. Lewis was found (in Clarkson’s words):

    chained to the mainmast, bathed in tears and casting a last mournful look on the land of freedom, which was fast receding from his sight.37

The writ was served, the captain surrendered Lewis who was returned to London, and Sharp brought criminal proceedings (financed, it appears, by Mrs Banks) against Stapylton and the two watermen responsible for the kidnap. An indictment was duly preferred but Stapylton, defending the proceedings on the ground that he had been entitled to deal with Lewis as his slave and so his own property, rejected an offer of compromise and removed the case to the King’s Bench. There it came before the Lord Chief Justice, Lord Mansfield. John Dunning, who had very recently ceased to be Solicitor-General (and who is now best remembered by the later motion bearing his name) was instructed by Sharp. The case turned on whether there was evidence that Lewis was or ever had been Stapylton’s property. Dunning contended that there was no such evidence, but Mansfield left the issue to the jury, which accepted Dunning’s submission. It seems clear that this finding came as a relief to Mansfield who, addressing Dunning, said:

    You will see more in this question than you see at present. It is no matter mooting it now; but if you look into it, there is more than by accident you are acquainted with. There are a great many opinions given upon it; I am aware of many of them: but perhaps it is much better that it should never be discussed or settled. I don’t know what the consequences may be, if the masters were to lose their property by accidentally bringing their slaves to England. I hope it will never be finally discussed; for I would have all masters think them free, and all Negroes think they were not, because then they would both behave better.38

Thus for Thomas Lewis the outcome was satisfactory: his right to be free was established. But for Sharp it was not: the fundamental question of principle remained undecided, and despite repeated attempts Sharp (to his fury) failed to induce Mansfield to enter judgment against Stapylton. He still yearned for a case in which a ruling on the correctness of the Yorke-Talbot opinion could not be avoided.

James Somersett appeared to provide such a case. Born in Africa, he had been bought in Virginia by one Stewart who, after a sojourn in Massachusetts, had brought him to London.39 After a period Somersett absconded. He was recaptured but refused to return to Stewart’s service. Stewart accordingly sent him by force to the Anne and Mary, a vessel commended by Captain Knowles, there to be held in irons until the vessel sailed to Jamaica, where Somersett was to be sold as a slave. Two days after Somersett’s capture, at the instance of Sharp, Lord Mansfield issued a writ of habeas corpus directed to Captain Knowles.

It seems clear that both sides recognized the potentially momentous nature of the contest. On Somersett’s side, Sharp mastered a formidable team of five counsel: two very senior sergeants-at-law (Davy and Glynn) and three juniors. Of the juniors, one (James Mansfield) was no relation of the Lord Chief Justice but in due course became Chief Justice of Common Pleas. The second (Francis Hargrave) wrote to Sharp offering his services in what was to be his first court appearance.40 The third junior (Alleyne) had been called to the bar only shortly before. All five acted without fee. On the other side the planter interest took over the case from Stewart, who faded into the background. They instructed Dunning, the former Solicitor-General who had acted for Thomas Lewis, with a junior (Wallace). So the stage was set.

Since Mansfield was undoubtedly reluctant to resolve the question of principle which Somersett’s case presented, and since the hearings in the case continued intermittently over a number of months, it would be natural to infer that Mansfield deliberately delayed the moment of decision. Examination of the chronology shows that this was not so.41 Somersett was seized on 26 November 1771. The writ of habeas corpus was issued on 28 November. Shortly thereafter, on a date which cannot now be established, Somersett was produced in court before Lord Mansfield, who referred the matter to the Court of King’s Bench and gave until the beginning of the Hilary Term for the return to the writ to be made. On 24 January 1772 the parties duly attended in Westminster Hall and the return to the writ was read, claiming that Somersett was a lawful chattel belonging to Stewart. Sergeant Davy, leading Somersett’s team, then asked (as any advocate would) for time to prepare his argument against the return and in view of the importance of the case asked that it be adjourned to another term. This request was refused and Mansfield ordered that the hearing begin in a fortnight. So, on Friday 7 February 1772, Sergeant Davy opened the application on behalf of Somersett before Mansfield and three other judges (Aston, Willes, and Ashurst JJ). He addressed the court for some two-and-a-half hours, arguing that whatever the laws of Virginia a person coming here was subject to the laws of this country, which did not recognize slavery. He referred to the Star Chamber’s dictum in Cartwright’s case of 1569, that English air was too pure for slaves to breathe, and observed:

    I hope, my Lord, the air does not blow worse since. But unless there is a change of air, I hope they will never breathe here; for that is my assertion,—the moment they put their foot on English ground, that moment they become free. They are subject to the laws of this country . . . and so are their masters, thank God!42

Sergeant Glynn then followed and presented a substantial argument. Further hearing was stood over to the next term. On Saturday, 9 May, Mr Mansfield addressed the court ‘very spiritedly’ on the natural rights and privileges of mankind.43 It appears that the other junior counsel were not well enough to attend on 9 May and the case was adjourned until the following Thursday, 14 May, when both Hargrave and Alleyne made their submissions. Hargrave’s argument became justly celebrated as a work of immense legal, philosophical, and historical erudition, but how much he delivered orally is not known. The version of the argument which appears in the State Trials report of the case is stated to be entirely a written composition,44 and the full argument was published by Hargrave as a pamphlet. He also referred to Cartwright’s case. Alleyne did not allow his first appearance in Westminster Hall to go by default, and in his rhetoric one may perhaps detect a whiff of the student debating society:

    Could your Lordship, could any liberal and ingenious temper endure, in the fields bordering on this city, to see a wretch bound for some trivial offence to a tree, torn and agonising beneath the scourge?45

The argument for Stewart was then opened by Wallace, who relied on villeinage in mediaeval England to argue that:

    [s]laves could breathe in England; for villeins were in this country, and were mere slaves, in Elizabeth.46

He stressed that thousands of pounds would be lost to the proprietors if all the slaves in this country were to be set free.47 Dunning was about to follow but Mansfield observed that the time was late and the hearing was adjourned for a week, Dunning being unable to attend sooner.

On Thursday, 21 May, Dunning presented his argument, acknowledging:

    ’[t]is my misfortune to address an audience the greater part of which, I fear, are prejudiced the other way48 and adopting a line habitually adopted by counsel advocating an unpopular cause:

    I am bound by duty to maintain those arguments which are most useful to Captain Knowles, as far as is consistent with truth; and if his conduct has been agreeable to the laws throughout, I am under a farther indispensable duty to support it.49

He naturally painted a dire picture if Somersett should succeed, there being (he estimated) about 14,000 slaves in England, over 166,000 in Jamaica (valued at £50 each), and about as many in other islands.50 ‘Let me take notice,’ he said:

    neither the air of England is too pure for a slave to breathe in, nor have the laws of England rejected servitude.51

It was a detailed, learned, and substantial argument. But the last word lay with Sergeant Davy, who took nothing for granted, concluding his detailed reply with a flourish:

    For the air of England; I think, however, it has been gradually purifying ever since the reign of Elizabeth. Mr Dunning seems to have discovered so much, as he finds it changes a slave into a servant; tho’ unhappily, he does not think it of efficacy enough to prevent that pestilent disease reviving, the instant the poor man is obliged to quit . . . this happy country. However, it has been asserted, and is now repeated by me, this air is too pure for a slave to breathe in: I trust I shall not quit this Court without certain conviction of the truth of that assertion.52

As Davy sat down, Mansfield spoke, clearly indicating (as he had earlier)53 the court’s anxiety at the decision it might have to make and its preference not to make it:

    The question is, if the owner had a right to detain the slave, for the sending of him over to be sold in Jamaica. In five or six cases of this nature, I have known it to be accommodated by agreement between the parties: on its first coming before me, I strongly recommended it here. But if the parties will have it decided, we must give our opinion . . .The setting 14,000 or 15,000 men at once free loose by a solemn opinion, is much disagreeable in the effect it threatens . . . If the parties will have judgment, fiat justitia ruat caelum, let justice be done whatever be the consequence. £50 a head may not be a high price; then a loss follows to the proprietors of about £700,000 sterling . . .Mr Stewart may end the question, by discharging or giving freedom to the negro . . . If the parties choose to refer [the point] to the Common Pleas, they can give them that satisfaction whenever they think fit. An application to Parliament, if the merchants think the question of great commercial concern, is the best, and perhaps the only method of settling the point for the future . . . I think it right the matter should stand over; and if we are called on for a decision, proper notice shall be given.54

Knowing Granville Sharp as by now he did, Mansfield cannot have been hopeful that he would relinquish a bone so very thoroughly and publicly chewed, and any compromise by the planters at this stage would doubtless have been widely seen as capitulation. On Monday, 22 June 1772, Lord Mansfield delivered the judgment of the court, his colleagues having apparently remained silent throughout. Although the text was, it seems, written, there are variations in the available reports of it, which have been the subject of close analysis.55 For present purposes the variations do not matter. Lord Mansfield dismissed, seemingly rather summarily, the Yorke-Talbot opinion and the decision of Lord Hardwicke in Pearne v Lisle,56 and concluded:

    The state of slavery is of such a nature, that it is incapable of being introduced on any reasons, moral or political; but only positive law, which preserves its force long after the reasons, occasion, and time itself from whence it was created, is erased from memory: it is so odious, that nothing can be suffered to support it, but positive law. Whatever inconvenience, therefore, may follow from a decision, I cannot say this case is allowed or approved by the law of England; and therefore the black must be discharged.57

The days of argument in the case had been widely reported and the court had been crowded throughout. In June 1772 the Scots Magazine reported:

    Several Negros were in court to hear the event of the above cause so interesting to their tribe; and after the judgment of the court was known, bowed with profound respect to the Judges, and shaking each other by the hand, congratulated themselves upon their recovery of the rights of human nature and their happy lot that permitted them to breathe the free air of England. No sight could be more pleasingly affecting to the feeling mind, than the joy which shone at that instant in these poor mens sable countenances.58

According to an English newspaper Mansfield had decided that ‘every slave brought into this country ought to be free’ and a Boston paper told its readers that England’s 14,000 slaves had been freed.59 In an unusual, perhaps unprecedented, translation of a judicial utterance or a submission of counsel into verse, William Cowper expressed this popular understanding of the decision:

                        Slaves cannot breathe in England, if their lungs

                        Receive our air, that moment they are free;

                        They touch our country, and their shackles fall.60

In the mind of the public this is what the case had decided, and the judgment assumed a life of its own.

Mansfield was perhaps alarmed by the far-reaching construction put upon his judgment, and may have regretted the ammunition given to the abolitionist cause by his description of slavery as ‘odious’. For whatever reason he was at pains to confine the ratio of the decision within narrow limits. When the effect of the Somersett judgment was raised with him in conversation in 1779 he:

    remarked that there had been no determination that [the blacks] were free, the judgment . . . went no further than to determine the Master had no right to compel the slave to go into a foreign country.61

In 1785, on an issue relating to the poor law, Mansfield interjected, with obvious reference to Somersett’s case:

    The determinations go no further than that the Master cannot by force compel him to go out of the Kingdom.62

This was the interpretation authoritatively put upon the decision by Lord Stowell in The Slave Grace63 in 1827. Grace was a slave in Antigua, was brought by her mistress to England, spent a year here, and voluntarily returned to Antigua. After her return, an issue was raised whether her stay in England had had the effect of ending her status as a slave. In arguing that it had, reliance was placed on Somersett’s case. But Stowell would have none of it. ‘The real and sole question’ in that case, he said:

    was whether a slave could be taken from this country in irons and carried back to the West Indies, to be restored to the dominion of his Master.And all the answer, perhaps, which that question required was, that the party who was a slave could not be sent out of England in such a manner and for such a purpose . . . 64

He criticized Mansfield’s rejection of the Yorke-Talbot opinion and of Lord Hardwicke’s 1749 decision, which he regarded as reflecting practical reality in this country:

    The personal traffic in slaves resident in England had been as public and as authorised in London as in any of our West India islands. They were sold on the Exchange and other places of public resort by parties themselves resident in London, and with as little reserve as they would have been in any of our West India possessions. Such a state of things continued without impeachment from a very early period up to nearly the end of the last [eighteenth] century.65

Stowell plainly regretted Mansfield’s suggestion that only positive law could be suffered to support so odious an institution,66 and he ventilated for perhaps the last time the by now famous statement in Cartwright’s case, although resorting to the somewhat cumbrous circumlocution which tends to characterize judicial humour:

    The arguments of counsel in that decisive case of Somerset, do not go further than to the extinction of slavery in England as unsuitable to the genius of the country, and to the modes of enforcement: they look no further than to the peculiar nature, as it were, of our own soil; the air of our island is too pure for slavery to breathe in. How far this air was useful for the common purposes of respiration during the many centuries in which two systems of villeinage maintained their sway in this country, history has not recorded.67

Stowell described himself as ‘rather a stern Abolitionist’,68 but could scarcely have confined the ratio of Somersett’s case within narrower limits.

But he may have been right. It seems that Joseph Story, the great American jurist, thought so.69 It is indeed clear that the ratio was narrower than that of the Scottish Court of Session’s decision in Knight v Wedderburn,70 on somewhat similar facts, six years after Somersett. In that case also the slave was represented by a galaxy of counsel, who included James Boswell,71 for whom

Dr Johnson dictated an argument on the point at issue.72 There were five dissentients in the Court of Session, including as usual Lord Monboddo,73 but Boswell was right to suggest that the decision ‘went upon a much broader ground than the case of Somerset’.74 The majority was of the opinion that:

    the dominion assumed over this Negro, under the law of Jamaica, being unjust, could not be supported in this country to any extent: that, therefore, the defender had no right to the Negro’s service for any space of time, nor to send him out of the country against his consent.75

This was very much in line with the meaning which public opinion had already given to the Somersett ruling, whatever the judges might later say.

The depth of feeling understandably aroused by this topic has led to severe criticism of various participants. Blackstone, for example, has been strongly attacked for diluting in the second edition of his Commentaries in 1766 a libertarian statement made in the first edition the year before, possibly at the suggestion of Lord Mansfield, and for telling Granville Sharp, when confronted with the product of his research, that it would be ‘uphill work in the Court of King’s Bench’.76 But there could be no impropriety in Mansfield suggesting or Blackstone accepting, before even Jonathan Strong’s case had come to court, a correction of what was thought to be a misleading statement, and Blackstone’s description of Sharp’s litigious burden proved something of an understatement. Again, Dunning’s conduct in representing the slave-owner Stewart, having previously acted for the slave Thomas Lewis, has been described as ‘deplorable’.77 Given his appearance for Lewis, it may well have been unwise to instruct him so soon thereafter to advance the contrary argument. But he was a very distinguished practitioner, described by Dr Johnson, no mean critic, as ‘the great lawyer’,78 and his political influence may well have been thought valuable.79 If instructed, he was professionally bound to appear. But the main weight of criticism has been directed towards Mansfield,80 whose libertarian laurels have somewhat wilted in the heat of academic criticism.

The record, I suggest, shows that he did not deliberately delay the hearing of the case. Nor can the delay of a month in delivering judgment be criticized, even if partly motivated by an unrealistic hope of settlement: even if the four members of the court were by that stage clear on the outcome they could well have wished to discuss how it was to be expressed. But it is plain, because he said so, that Mansfield would much have preferred not to have to decide the issue and, having been obliged to do so, sought to minimize the impact of his decision.

Any suggestion that Mansfield was motivated by prejudice against black people can, I think, be discounted. As it happened, his nephew fathered a child of whom a black slave was the mother: this great-niece lived at Kenwood with Mansfield’s family; in his will he confirmed her freedom and left her a very substantial legacy and a life annuity, asking that a particular picture ‘hang in her room to put her in mind of one she knew from her infancy and always honoured with uninterrupted confidence and friendship’.81 The roots of his reluctance surely lay partly in his apprehension at the unforeseeable consequences of emancipation, particularly if extended to the colonies, and partly in his background as a commercial lawyer used to sitting in courts which decided cases not on the high ground of human rights but on the basis of established principles of commercial law. Thus where a St Vincent slave aged 16 or 17, before coming to England, agreed in writing to serve his master for five years but was induced to enlist as a soldier, most of the judgment (although not, in the end, the decision) turned on whether the slave’s contract, made by him as an infant, was for his benefit and so enforceable.82 Where a runaway slave from Grenada unwisely served as a seaman aboard a ship sailing from England to Grenada and on arrival was seized by his former owner, the law of estoppel was applied to prevent him disowning a bargain by which his captain had bought his freedom on terms that he serve the captain for three years.83 These decisions were after Mansfield’s time, but one finds him adopting a similar approach to cases involving what would now be seen (and were regarded by Granville Sharp at the time) as horrifying atrocities. The most notorious of these cases involved the slave ship Zong, whose voyage to the West Indies lasted 18 weeks instead of an estimated six and ended in 132 slaves being thrown overboard, probably with the intention that their loss should fall on the underwriters and not on the ship.84 Less well known but scarcely less horrifying was another case two years later in which 55 slaves died, in various ways, during a voyage.85 In each instance the question, approached by Mansfield on insurance law principles which he had done much to develop, was whether the relevant loss fell within the terms of the policy. He himself, as reported, expressed no moral outrage, but Sharp and others did, prompting a visit by members of parliament to a slave ship lying in the Thames which in turn prompted the regulatory legislation of 1788, 1790, and 1794. This had its effect. In the next case to come before the courts a voyage which should have taken six to nine weeks had lasted over six months and 128 slaves had died.86 The question again was whether the loss fell within the policy. But now, relying on the statutes of 1790 and 1794, Lord Kenyon, Mansfield’s successor as Chief Justice, and his colleagues were able to dismiss a claim clearly inconsistent with the will of Parliament.

One could obviously wish that the English common law, confronted with so momentous a challenge, would have shown that it favoured liberty in a rather more thoroughgoing manner. As it was, justices of the United States Supreme Court giving judgment in the notorious case of Dred Scott v Sandford in 1857, whether the majority or the dissenting minority, found support in Mansfield’s rather delphic utterance in Somersett.87 But the legal challenges mounted on behalf of Jonathan Strong, Mary Hylas, Thomas Lewis, and James Somersett established the right of each of them to be free, and cautious—even grudging—though the decisions may have been, they helped to inspire and feed a wave of public opinion which, within a relatively short period, carried the day in the country and in Parliament. Perhaps, as I say, this is how, in a democracy, things should happen.
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I Beg Your Pardon*

The practice of recent American presidents, in absolving criminal défendants and suspects from the penal consequences of their offending and remitting sentences, has, I think, been viewed by many British and some American observers with a mixture of incredulity and bewilderment. One thinks, for example, of the pardon granted by President Ford to his predecessor in 1974:

    Now, therefore, I, Gerald R. Ford, President of the United States . . . do grant a full, free and absolute pardon unto Richard Nixon for all offenses against the United States which he, Richard Nixon, has committed or may have committed or taken part in during the period fromJanuary 20, 1969 through August 9, 1974.

But Nixon himself had controversially pardoned Jimmy Hoffa, the former president of the Teamsters Union, who had been convicted of jury tampering, on condition that he stay out of union politics.1 Ford was succeeded by Jimmy Carter, who commuted the 20-year sentence of Gordon Liddy, one of the convicted Watergate conspirators, after four years and three months because of a perceived disparity between his sentence and that imposed on others, such as John Mitchell, who was seen as a more significant figure.

Carter’s successor, Ronald Reagan, pardoned two FBI officers who had authorized illegal surveillance of radicals, while their appeals were pending,2 and exercised his pardon power a few days before leaving office on behalf of 10 individuals, including the owner of the New York Yankees, convicted of illegally funnelling $100,000 to Richard Nixon’s re-election campaign in 1972.3 He did not pardon those convicted of or charged with involvement in the Iran-Contra affair. That fell to his successor, the first President Bush, who granted six pardons: one of the beneficiaries had already been convicted, three had pleaded guilty, and two, including the former Defense Secretary, Caspar Weinberger, were awaiting trial.4 The President thereby made sure that he could not himself be called upon to testify at a trial.5

Until his last months in office President Clinton was more parsimonious in granting pardons than any president since John Adams 200 years earlier.6 But he made up for this at the end when he cast aside the ordinary process for handling federal clemency applications and, in the words of one American author, ‘enjoyed a final unencumbered opportunity to reward friends, bless strangers, and settle old scores’.7 On his last day in office, 20 January 2001, Clinton signed pardon warrants for 141 individuals and commuted the sentences of another 36, including one under sentence of death.8 Among those pardoned were the billionaire Marc Rich and his former partner Pincus Green, fugitives from federal tax and racketeering charges, who had been living in exile in Switzerland for more than 16 years, avoiding persistent efforts by the government to secure their return to the United States to stand trial.9 A number of those who obtained pardons or commutations had not applied to the Department of Justice for clemency at all; some had filed formal applications shortly before the end of the administration; some had applied too late to have their applications processed in the ordinary way; and among the potential beneficiaries were, it seems, a number of individuals whose applications had been denied two years earlier and who had not reapplied.10

On 2 July 2007 President George W Bush commuted the prison sentence on Lewis ‘Scooter’ Libby, a former chief of staff to Vice President Cheney. Libby had been convicted the previous March of perjury and obstruction of justice in connection with the leak of CIA agent Valerie Wilson’s identity. He had been sentenced to 30 months’ imprisonment, two years’ supervised release, and a fine of $250,000. By his order the President commuted the prison terms imposed by the sentence so that they would expire immediately, leaving intact the other components of the sentence. Libby did not apply for a further pardon.

President George W Bush granted fewer than half as many pardons and commutations as his predecessors Reagan and Clinton. But as he neared the end of his second term some 2,000 applications for clemency awaited his decision. Among the applicants, it is reported, were Conrad Black, former owner of The Daily Telegraph; Michael Milken, of junk bond fame; John Walker Lindh, ‘the American Taliban’; a Republican congressman jailed for accepting bribes; and a former Democratic governor of Louisiana, convicted on racketeering charges. They were doomed to disappointment. But just before Christmas 2008, the President did grant 19 pardons, one of them to Robert Toussie, a Brooklyn real estate developer convicted of making false statements to the US Department of Housing and Urban Development and mail fraud. He had defrauded hundreds of low-income homebuyers, and had served his sentence. But his joy was short-lived because the pardon was rescinded the next day. The President had not, it was said, appreciated the nature and extent of Toussie’s previous criminal offending. Nor had he known of substantial donations made by Toussie’s father and other members of his family to Senator McCain’s presidential campaign a few months earlier, which (it was said) ‘might create an appearance of impropriety’. These may indeed be seen as very good reasons for not granting a pardon: it is less clear what reason there can ever have been for granting it.

During the Nixon administration, and again during that of the first Bush, serious consideration was given to the question whether the president could lawfully pardon himself. In the event, neither president adopted this course, but not (it would seem) on advice that he lacked the power to do so.11

Consideration of this narrative prompts two questions, both easily answered. First, what is the source of the presidential power of pardon? The answer is: article II, section 2, clause 1 of the constitution, which provides:

    . . . and he [the President] shall have Power to grant Reprieves and Pardons for Offences against the United States, except in cases of Impeachment.

The second question is: what is the provenance of this provision? The answer is: the law of England. Authority has made this clear from the earliest days. Thus, in the first case to reach the Supreme Court on the scope of the clause, Chief Justice Marshall, for a unanimous court, said:

    As this power had been exercised from time immemorial by the executive of that nation whose language is our language, and to whose judicial institutions ours bear a close resemblance; we adopt their principles respecting the operation and effect of a pardon, and look into their books for the rules prescribing the manner in which it is to be used by the person who would avail himself of it.12

In a later case, the Supreme Court (despite some dissentients) was even more emphatic:

    Time out of mind, in the earliest books of the English law, every pardon has its particular denomination. They are general, special, or particular, conditional or absolute, statutory, not necessary in some cases, and in some grantable of course . . .We might mention other legal incidents of a pardon, but those mentioned are enough to illustrate the subject of pardon, and the extent or meaning of the President’s power to grant reprieves and pardons. It meant that the power was to be used according to law; that is, as it had been used in England, and these States when they were colonies; not because it was a prerogative power, but as incidents of the power to pardon particularly when the circumstances of any case disclosed such uncertainties as made it doubtful if there should have been a conviction of the criminal, or when they are such as to show that there might be a mitigation of the punishment without lessening the obligation of vindicatory justice . . . the language used in the constitution, conferring the power to grant reprieves and pardons, must be construed with reference to its meaning at the time of its adoption. At the time of our separation from Great Britain, that power had been exercised by the king, as the chief executive . . . Hence, when the words to grant pardons were used in the Constitution, they conveyed to the mind the authority as exercised by the English crown, or by its representatives in the colonies.13

Thus the English provenance of the presidential pardoning power is clear. There is indeed only one express departure from the English model: whereas the Act of Settlement 1701 precluded the grant of a pardon before impeachment but permitted such a grant afterwards, the US constitution precluded the grant of a pardon in any case of impeachment.

If, then, the American provision is based on an English precedent, and (as suggested) permits a president to pardon himself, should we understand the same rule to apply here? If Tony Blair had been charged with selling honours for cash, could he (or John Reid, or Jacqui Smith, or whoever was Home Secretary at the time) have procured the grant of a pardon in the name of the Queen? I cannot think any British lawyer would give an affirmative answer to the question. One ground for rejecting the suggestion is technical. The royal prerogative of mercy is a prerogative power which cannot be enlarged and whose existence must be examined on historical principles.14 Historically, the king could never have pardoned himself because, being constitutionally incapable of doing wrong, and thus of committing a crime, the occasion for such a pardon could never have arisen. But there are, I suggest, more substantial reasons for thinking that our law has moved forward since 1787 even if, in this respect, the law of the United States has not. A little background is, I think, inescapable.

Recognition of an extra-judicial power to pardon or commute sentences has been a feature of every, or almost every, society since ancient times.15 It may indeed be said that the more primitive and unsophisticated a society’s criminal law and practice, the greater the need for an extra-judicial power to alleviate the injustices that will inevitably arise. This is amply demonstrated in our own early history. Killing was a capital felony unless in execution of a lawful sentence of a court or in the arrest of an outlaw or manifest thief,16 or (a statutory addition) involved the killing of a trespasser by a forester or parker in the course of attempting to make an arrest.17 It was not in these early days a ground of defence that the killing was the result of misadventure or accident, or that the killing was in self-defence, or that the killer was of unsound mind at the time of the killing, or that the killer was a child.18 The examples quoted in the books of pardons granted to child killers before formal recognition of an age of criminal responsibility are particularly telling. In 1249 a four-year-old child, Katherine Passcavant, was imprisoned and not executed: in opening a door she had accidentally pushed a younger child into a vessel of hot water with fatal results.19 During the reign of Edward I, a pardon was extended to a child under seven, even though, by then, it was laid down that a child under seven could not be convicted of felony.20 Much later, in 1748, William York, aged 10, murdered a child of five and buried it in a dunghill. ‘When he was examined he showed very little concern and appeared easy and cheerful. The boy was found guilty and sentenced to death: but he was respited from time to time on account of his tender years, and at length pardoned.’21 In cases such as these few could doubt the benefit of a power to mitigate the severity of an inflexible and undiscriminatory system. Understandable, also, are the frequent instances where a penalty was remitted at the entreaty of the victim,22 an argument still relied on in mitigation. Understandable too, in an age of faith, was the practice of remitting the ultimate penalty in cases where the process of execution miscarried.23 It was a recognized practice to grant immunity to one offender as an inducement to testify against his accomplices.24

It would be misleading to suggest that all pardons and commutations in former times were calculated to further the interests of justice. They were regularly sold, were obtainable by private solicitation and pressure, and in times of emergency were used to man the armed services, particularly the navy.25 In earlier days, pardons were also granted by authorities other than the Crown, a practice ended by statute in 1535 when Henry VIII obtained sole and exclusive authority ‘to pardon or remit any treasons, murders, manslaughters or any kinds of felonies’.26

By the time of the American Revolution, there were four features of the royal prerogative of pardon which deserve mention. First, the reigning monarch, George III, exercised the power personally and conscientiously. He is recorded as writing in 1766:

    I have examined the case of the unhappy Convicts lately transmitted from Scotland; as to the Young Man I am very willing to Shew mercy, as to the Woman, I cannot see it in quite the same light, but think it may not be improper to send to the proper Office in Scotland for a Report with regard to the Woman, as I am ever desirous to be perfectly convinc’d there is no room for mitigating the rigour of the Law, before it takes its course.27

Secondly, while the royal power of pardon was very wide, it was not unlimited. As already mentioned, a pardon could not be pleaded in bar of impeachment. The Habeas Corpus Amendment Act 1679 had earlier imposed a further restriction: when Parliament in that Act prohibited the sending of prisoners to places where the writ of habeas corpus did not run—a provision which made sure that there could henceforth be no British Guantanamo—it also provided that no pardon could be relied on to defeat a charge under the Act. It was further accepted that a pardon could not be granted to defeat the private right of a third party.28 Thus, as Holdsworth puts it:

    he could not, by the exercise of his power to pardon, prejudice the right of an injured person to prosecute a criminal appeal: nor could he pardon the commission of a nuisance; nor could he grant a market which would injure the market already granted to another.29

Thirdly, it was accepted that a commutation of sentence could be offered subject to a condition which the defendant was free to accept or not. The most usual condition was that the defendant be transported overseas and not executed, a condition to which most defendants, unsurprisingly, consented.30 This was a practice adopted before transportation was recognized by statute as an available sentence in 1717.31 More unusually, a condemned man was pardoned in 1730 on condition that he allow one Cheselden, a celebrated surgeon, to perforate his eardrum, in order to study the effect upon his hearing.32

Fourthly, it was accepted that even a full pardon did not do more than free a guilty person from the legal consequences of his illegal act.33 It did not give rise to a fiction that the person had committed no offence. As Chief Justice Vaughan put it in 1674:

    A pardon frees from the punishment due for a thing unlawfully done.34

Consistently with the authority I have already cited, the Americans after independence interpreted article II, section 2 of the constitution very much in accord with English principles. It was held that a pardon exempted from punishment35 but did not expunge guilt, and that acceptance of a pardon carried with it an imputation of guilt.36 It was established that the president could commute a sentence of death on condition that the defendant served a sentence of life imprisonment.37 But perhaps most significant for present purposes is the emphasis laid on the breadth of the power and on the unfettered nature of the president’s discretion. Thus in 1866 the Supreme Court declared:

    The power thus conferred is unlimited, with the exception stated [impeachment]. It extends to every offence known to the law, and may be exercised at any time after its commission, either before legal proceedings are taken, or during their pendency, or after conviction and judgment. The power of the President is not subject to legislative control. Congress can neither limit the effect of his pardon, nor exclude from its exercise any class of offenders. The benign prerogative of mercy reposed in him cannot be fettered by any legislative restrictions.38

It was described in 1871 as a power granted ‘without limit’.39 Later, in 1925, Chief Justice Taft spoke for a unanimous court in a case of criminal contempt when he said:

    Executive clemency exists to afford relief from undue harshness or evident mistake in the operation or enforcement of the criminal law. The administration of justice by the courts is not necessarily always wise or certainly considerate of circumstances which may properly mitigate guilt. To afford a remedy, it has always been thought essential in popular governments, as well as in monarchies, to vest in some other authority than the courts power to ameliorate or avoid particular criminal judgments. It is a check entrusted to the executive for special cases. To exercise it to the extent of destroying the deterrent effect of judicial punishment would be to pervert it; but whoever is to make it useful must have full discretion to exercise it. Our Constitution confers this discretion on the highest officer in the nation in confidence that he will not abuse it.40

The Chief Justice went on to ask:

    Is it unreasonable to provide for the possibility that the personal element may sometimes enter into a summary judgment pronounced by a judge who thinks his authority is flouted or denied? May it not fairly be said that in order to avoid possible mistake, undue prejudice or needless severity, the chance of pardon should exist at least as much in favor of a person convicted by a judge without a jury as in favor of one convicted in a jury trial?41

In the most recent case known to me to have reached the Supreme Court on this subject, this theme was repeated. In The Federalist Alexander Hamilton had said, during the debate on the constitution, that ‘the benign prerogative of pardoning should be as little as possible fettered or embarrassed’,42 and this statement was cited with approval in a majority opinion delivered by Chief Justice Burger in 1974.43 He went on to say:

    A fair reading of the history of the English pardoning power, from which our Article II, §2, cl. 1 derives, of the language of that clause itself, and of the unbroken practice since 1790 compels the conclusion that the power flows from the Constitution alone, not from any legislative enactments, and that it cannot be modified, abridged, or diminished by the Congress. Additionally, considerations of public policy and humanitarian impulses support an interpretation of that power so as to permit the attachment of any condition which does not otherwise offend the Constitution. The plain purpose of the broad power conferred by §2, cl. 1, was to allow plenary authority in the President to ‘forgive’ the convicted person in part or entirely, to reduce a penalty in terms of a specified number of years, or to alter it with conditions which are in themselves constitutionally unobjectionable.44

Reflecting this authority, a learned commentator has opined that ‘the President is free to exercise the pardoning power for good reason, bad reason or no reason at all’.45 The same commentator went on to point out that:

    [a]lone among the powers enumerated in the Constitution, the power to pardon proceeds unfettered . . . The only ‘rule’ governing the use of the power is that the President shall not exercise it against the public interest, though he alone is given the discretion to define the public interest.46

Another learned commentator has said:

    Clemency has long been considered an extraordinary remedy that can be extended for virtually any reason, whenever mercy, expediency or personal whim dictated.47

In the cases I have mentioned, American presidents have not included any reasons in their formal grants of pardon or commutation. But President Ford, challenged about his pardon of Nixon, stated that:

    the tranquillity to which this nation has been restored by events of recent weeks could be irreparably lost by the prospects of bringing to trial a former President of the United States.48

When the lawfulness of this pardon was challenged in the US District Court (in, so far as I know, the only legal challenge to an exercise of the presidential pardon power) the court held that the pardon was ‘a prudent policy judgment’ that was within both the letter and the spirit of the pardoning power.49 President Carter’s pardon of Gordon Liddy was explained by associate White House counsel as ‘a clear case of unfair disparity’ as compared with other Watergate conspirators.50 President Reagan considered that generosity was due to the convicted FBI agents as ‘two men who acted on high principle to bring an end to terrorism that was threatening our nation’.51 President George HW Bush explained his clemency to the Iran-Contra defendants on the ground that all six were ‘patriots’ with a ‘long and distinguished record of service to the country’ who had been caught up in ‘the criminalization of policy differences’.52 President George W Bush considered Scooter Libby’s 30-month prison term to be ‘excessive’ for ‘a first-time offender with years of exceptional public service’. Libby had already been harshly punished by the damage to his reputation and the suffering of his family, and by the fine and period of supervision left in place.53

I shall not (you will be relieved to hear) attempt to review the changes made in the law of England and Wales over the last 200 years, but I shall very summarily list some of those which are most germane to this topic:

(1) The introduction in 1907 of a regime which permits a defendant convicted on indictment to appeal against conviction or sentence.

(2) The establishment in 1995 of a Criminal Cases Review Commission (CCRC) charged to identify and refer to the court suspected miscarriages of justice not rectified in the ordinary course of the appellate process.54

(3) The introduction of a system of parole, to permit the release before the end of their sentences of prisoners who have served such term as is necessary for purposes of punishment and whose release is judged by a body independent of the executive to present no unacceptable threat to the public.

(4) The establishment of an independent, professional prosecuting authority charged to judge not only whether evidence exists sufficient to obtain a conviction but also, having taken such soundings as may be appropriate, whether prosecution is in the public interest.

(5) Authoritative recognition that assessment of the measure of punishment which convicted defendants should undergo is a matter for decision by independent judicial bodies and not by the executive.55

(6) Broad acceptance of the principle that public decision-makers should give reasons for their decisions.

(7) Authoritative acceptance that the exercise of almost all prerogative powers, including that of mercy, are susceptible to judicial review.56

(8) An authoritative requirement that procedures governing applications for clemency should be fair and proper and amenable to judicial review.57

(9) Statutory authority conferred on the Home Secretary to release prisoners before expiration of their sentences on compassionate grounds, having (where practicable) consulted the Parole Board, as where the prisoner is suffering from a terminal illness and death is imminent.58

In the light of these changes, I am prompted to ask what need there now is in this country for exercise of the prerogative power of pardon or mercy. A somewhat similar question was put in a comprehensive survey of the pardon power, both by the president and state governors, commissioned by the Attorney-General of the United States in 1939. Under the heading ‘Why pardon?’ the issue was neatly put:

    A man has been adjudged guilty of crime. He was given a fair trial. He had full notice of the charge against him and an opportunity to present his defense. He had the benefit of counsel. Everything that could be said or done in his defense was said and done. A jury of 12 men unanimously found him guilty beyond all reasonable doubt. He had opportunity to ask for a new trial if there was any reason to believe the verdict was not sustained by the evidence. He had a right of appeal to a higher court. If he felt his Federal constitutional rights had been impaired he had the right to appeal to the Supreme Court of the United States.

        Why should he now be allowed to appeal from this judgment to the executive, by asking for a pardon?

        Why should the executive have the power to set at naught any judgment of the courts, no matter how fairly and painstakingly arrived at?59

These are, I would suggest, very pertinent questions.

The authors of The Attorney General’s Survey advance a number of reasons in favour of the presidential power of pardon. The first is as ‘a means to restore the just law’.60 It is suggested that ‘[t]he technique of our law is such that it cannot accommodate itself to all the perplexities which occur daily in real life’. But a well-devised criminal law will discriminate between conduct which is proscribed as criminal and conduct which is not, and the court should have discretion to match the penalty to the offence. It cannot properly fall to an unaccountable executive to correct deficiencies in criminal law and practice. A second suggested justification is to meet technical violations of the law.61 But such violations can be addressed by applications for abuse of process and a robust exercise of the court’s power to order an absolute discharge. Then it is said that punishment may do more harm than good.62 That is a matter for judgment by two independent authorities, the prosecuting authority and the court; it is not aptly judged by a political authority which may well be influenced by considerations other than those of justice. A further justification is in favour of pardon on the ground of innocence.63 But neither in Britain nor in America does the grant of a pardon establish innocence. The only way a verdict of guilty can be expunged is by quashing it, whether on appeal or subsequently, and, at least in this country, procedures exist for that purpose. Pardon is next justified as a means of correcting miscarriages of justice.64 It is, however, for the courts and not the executive to correct miscarriages of justice, as British legislation recognizes. Pardon is then justified as a means of recognizing a prisoner’s reformation.65 But this is the function of parole. It is an argument against long sentences imposed without the possibility of parole, but not an argument for giving an unfettered dispensing power to the executive. Reference is made to cases in which prosecutions have been initiated, long after the offence, of persons who (one infers) have led blameless lives in the meantime. Sir James Stephen cites a case in which a man was prosecuted in 1863 for stealing a leaf from a parish register in 1803. But he goes on to record that the grand jury threw out the bill, as one would hope, and an application alleging abuse of process would now be made. A more persuasive ground of justification is that based on a change in exterior circumstances.66 There have been many occasions in British and American history in which it has been judged desirable, in the interests of social harmony and reconciliation, to offer conditional forgiveness to those convicted of certain crimes: as after the 1745 rebellion in this country, and during and after the American Civil War, and, most recently, in relation to the Troubles in Northern Ireland. There is, I would readily accept, a continuing role for such amnesties. But they should be granted on terms carefully considered and defined in statute, as was done in Northern Ireland, and not at the undirected discretion of the executive. Lastly, pardon is justified as a means of inducing criminals to testify against their accomplices.67 It is sometimes necessary or expedient to procure such testimony. But there is no need for a pardon: all that is needed is a clear undertaking not to prosecute by the prosecuting authority, which the courts will enforce.

As will be apparent, I see very little scope for the royal prerogative of mercy in Britain today. Even the early release of prisoners to relieve problems of prison overcrowding is governed by statute,68 as it should be. The contrast between our law and that of the United States, as they now respectively stand, appears to be stark. The contrast prompts three comparative reflections, with which I close.

First, the American approach to the presidential pardon power, as expounded even in the most recent cases, highlights the tenacity with which the courts have adhered to an originalist view of the constitution. There is no trace in this context of the ‘living instrument’, ‘living tree’ approach to constitutional interpretation, allowing for organic development over time. Clause 1 of section 2 of article II of the constitution means, subject to the impeachment variation, what the royal prerogative of pardon meant in England in 1787, and nothing less.

Secondly, the comparison highlights the literalness with which American lawyers tend to interpret their constitution. The view that the president can lawfully exercise the power to pardon himself depends on the absence, in the text, of anything to suggest that he may not. If, however, to revert to my earlier example, Tony Blair had procured an exercise of the royal prerogative to pardon him for selling honours, the suggestion that this was a lawful exercise of power would be laughed out of court. So it would if the pardon had, formally, been procured by another minister. It was not suggested in M v Home Office69 that the Home Secretary, if convicted and punished for contempt, could rely on the royal prerogative to pardon himself.

Thirdly, and perhaps anomalously, the British law on this subject would seem to be much closer than the American to the ideals which inspired the American Revolution. The colonists then rejected what they saw as the overweening, unaccountable, all but absolute, power of the English King, replacing it with a republican democracy governed by law. Yet whereas here the royal prerogative of pardon has virtually withered away, the presidential power survives apparently intact. A president may no doubt be subject to political constraints, and he is potentially subject to impeachment, a fate which befell Governor Walton of Oklahoma, guilty of wrongful and corrupt misuse of the pardon power, in 1923.70 But the risk of impeachment must depend on the political composition of the legislature; an exercise of the pardon power may be abusive but nonetheless politically popular; and impeachment in the United States involves removal and disqualification from holding office, somewhat ineffective deterrents to a president nearing the end of his term. The anomaly, I think, remains that an unfettered power directly bearing on the administration of justice should be entrusted to the executive, even at the highest level, with no obligation to give reasons and, it would seem, no possibility of effective legal challenge.71
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From Servant to Employee

A Study of the Common Law in Action*

Much is said and written about the common law, its strengths and weaknesses. To some it is the invisible hand, the mysterious foundation of:

                            A land of settled government,

                            A land of just and old renown,

                            Where freedom slowly broadens down

                            From precedent to precedent.1

To others of a more Benthamite persuasion it is a disorderly rag-bag of particular instances, an incoherent array of rules supported by no better rationale than that this is what was decided last time. It is easy and often tempting to advance such propositions in a very general way. In this chapter I attempt to examine the dynamics of the common law in a very particular way. For purposes of my laboratory experiment I take one limited field, the contract of employment, and within that limited field one specific term, what is now called the implied term of trust and confidence.2

I take as my starting point the summary of the law given in the first edition of Halsbury’s Laws of England, published in 1911. The section bore the heading, old-fashioned as it now seems, ‘Master and Servant’. It ran to something over 200 pages, of which nearly half were devoted to the rights and duties of the parties under the Employers’ Liability Act 1880 and the Workmen’s Compensation Act 1906. (Not much space, regrettably, was given to one recognizable product of Gladstonian paternalism, the Payment of Wages in Public Houses Prohibition Act 1883.)

The duties of the servant to the master were said to be twofold. During his employment he must obey the master’s lawful orders, serve him faithfully, take proper care of his master’s property entrusted to his charge, and exercise reasonable care and skill in the discharge of his duties.3 After the employment is ended, he must act with good faith towards his master, and thus must not use information gained during his employment to the disadvantage of the master or act in breach of the trust and confidence formerly placed in him.4 These duties, simply defined, would still be regarded as the core obligations of an employee today.

The master is said to owe four duties to his servant. At first blush this appears rather generous to the servant, but on examination all these duties except the last prove to be somewhat hollow. The first duty relates to the physical wellbeing of the servant. But the master is not bound to provide medical attendance or medicine even for a domestic servant.5 The master’s second duty relates to the safety of the servant, but the servant’s rights are modest:

    Apart from special contract or statute, therefore, he cannot call upon his master, merely upon the ground of their relation of master and servant, to compensate him for any injury which he may sustain in the course of performing his duties, whether in consequence of the dangerous character of the work upon which he is engaged, or of the breakdown of machinery, or of the negligence or default of his fellow servants or strangers. The master does not warrant the safety of the servant’s employment; he undertakes only that he will take all reasonable precautions to protect him against accidents.6

The master’s third duty relates to the character of the servant. But he is under no duty either to give the servant a written testimonial as to character on leaving his employment or to answer enquiries of persons wishing to employ the servant,7 and if he gives a reference which is false and defamatory the servant has no remedy unless he can prove express malice.8

The master’s fourth duty, in this instance one of value, is to indemnify or reimburse the servant against all liabilities and in respect of all expenses incurred by the servant in the reasonable performance of his duties.9

Two further points, of some significance for the future development of the law, may be noted in this 1911 summary. It is stated that the court will not decree specific performance of a contract of service at the suit of the master or the servant, partly on the ground that the contract is based upon mutual confidence.10 It seems likely that this rule owed much to the domestic context which would have been very familiar to judges and practitioners in the eighteenth and nineteenth centuries. A high degree of personal contact would have been contemplated between the master and the higher servants attending upon him—cook, butler, groom, coachman, gardener, housekeeper, and so on. It was no doubt felt to be futile and impracticable to attempt to compel by law the continuance of a personal relationship which has irretrievably broken down, as it is where irreconcilable differences arise between husband and wife.

Finally, this 1911 summary states the effect, as then understood, of the House of Lords’ then recent decision in Addis v Gramophone Co Ltd.11 Dealing with the right to damages of a servant wrongfully dismissed it is said:

    Since, however, his claim is founded upon breach of a contract, the damages to which he is entitled cannot be increased by reason of the manner in which he was dismissed, whether in respect of his wounded feelings or of the prejudicial effect upon his chances of finding other employment.12

It has been suggested that the character of a country’s contract law is in large part determined by the kind of case which reaches the higher courts.13 In England and Wales commercial and shipping cases have tended to predominate. Thus tough, clear rules have been laid down, in the belief that what businessmen value is certainty above all. So if a charterer under a standard clause in time charters is an hour late paying the hire due, whether through inadvertence, miscalculation, or mishap, the owner can withdraw the vessel.14 In other countries, where personal and consumer contracts have fashioned the law, it has (so the argument runs) a less rigorous and more flexible approach. Be this as it may, the English employment contract as shaped by the common law was a product of hard-nosed contractual lawmaking. The servant owed full-blown duties of fidelity both during his employment and after. The master owed rather limited duties to the servant. And if the master wanted to get rid of the servant, for reasons good or bad, he was able to do so on giving the notice required by the contract or paying wages (or damages) instead. As late as 1971 it was possible for Lord Reid, a great and enlightened judge, to state, quite accurately:

    At common law a master is not bound to hear his servant before he dismisses him. He can act unreasonably or capriciously if he so chooses but the dismissal is valid. The servant has no remedy unless the dismissal is in breach of contract and then the servant’s only remedy is damages for breach of contract.15

But times were changing. The hard-nosed rules of the common law were no longer accepted as giving adequate protection to a relationship which is for many employees, next to marriage, the closest, longest-lasting, and most enduring relationship of their lives. So Parliament stepped in to remedy the perceived inadequacies of the common law. First, in 1965, it provided extra-contractual financial compensation for employees made redundant because the employer was ceasing to carry on the business for which the employee was employed or because the need for employees to do the sort of work done by the employee was diminishing.16 Then, as a quid pro quo to mollify labour unions bitterly opposed to other of its provisions, the Industrial Relations Act 1971 provided a remedy for an employee who had been unfairly dismissed, a remedy dependent on showing not that the employer had broken any contract but that the dismissal was unfair, which was defined to mean that the employer had no substantial reason for dismissing the employee from the position which he held.17 When the 1971 Act was repealed on a change of government in 1974 the unfair dismissal provisions were re-enacted, and statutory recognition was given to the common law concept of constructive dismissal: an employee was to be treated as dismissed by his employer if the employee terminated the contract in circumstances such that he was entitled to terminate it without notice because of the employer’s conduct.18 These unfair dismissal and constructive notice provisions have helped to transform the relationship between employer and employee—no longer master and servant.

The judges were not oblivious to the changing climate in employment law. In Hill v Parsons & Co Ltd19 in 1971 an interim injunction was granted to keep a contract of employment alive until trial—it was held that confidence had not broken down between the parties20—and Sachs LJ said:

    it seems appropriate to repeat that in matters of practice and discretion it is essential for the courts to take account of any important change in that climate of general opinion which is so hard to define but yet so plainly manifests itself from generation to generation. In that behalf account must, inter alia, be taken of the trend of the views of the legislature expressed on behalf of the community in its enactments and also of the trend of judicial decisions.

    Over the last two decades there has been a marked trend towards shielding the employee, where practicable, from undue hardships he may suffer at the hands of those who may have power over his livelihood—employers and trade unions. So far has this now progressed and such is the security granted to an employee under the Industrial Relations Act 1971 that some have suggested that he may now be said to acquire something akin to a property in his employment. It surely is then for the courts to review and where appropriate to modify, if that becomes necessary, their rules of practice in relation to the exercise of a discretion such as we have today to consider—so that its practice conforms to the realities of the day.21

In 1974 Edmund Davies LJ spoke in a similarly enlightened vein.22 The case arose when an employer, by making unjustified and rather aggressive criticisms, provoked his gardener into using language described as ‘most regrettable’.23 The judge manfully performed his ‘unpleasant duty’24 of repeating what was said so as to make clear what had happened—which involved some insults couched in terms not unfamiliar even to the more unworldly members of the judiciary.25 Edmund Davies prefaced his account of this unseemly quarrel by saying:

    Reported decisions provide useful, but only general guides, each case turning upon its own facts. Many of the decisions which are customarily cited in these cases date from the last century and may be wholly out of accord with current social conditions. What would today be regarded as almost an attitude of Czar–serf, which is to be found in some of the older cases where a dismissed employee failed to recover damages, would, I venture to think, be decided differently today. We have by now come to realise that a contract of service imposes upon the parties a duty of mutual respect.26

Dicta in a series of later cases recognize the changed nature of the employment relationship, focusing attention in particular not on the duties owed by employee to employer but on those owed by the employer to the employee.27 Lord Nicholls of Birkenhead neatly summarized the change in a recent case:

    Employment, and job prospects, are matters of vital concern to most people. Jobs of all descriptions are less secure than formerly, people change jobs more frequently, and the job market is not always buoyant. Everyone knows this. An employment contract creates a close personal relationship, where there is often a disparity of power between the parties. Frequently the employee is vulnerable. Although the underlying purpose of the trust and confidence term is to protect the employment relationship, there can be nothing unfairly onerous or unreasonable in requiring an employer who breaches the trust and confidence term to be liable if he thereby causes continuing financial loss of a nature that was reasonably foreseeable. Employers must take care not to damage their employees’ future employment prospects, by harsh and oppressive behaviour or by any other form of conduct which is unacceptable today as falling below the standards set by the implied trust and confidence term.28

This changing vision is not of course vouchsafed to the United Kingdom alone. In the Supreme Court of Canada in 1987 the Chief Justice spoke in similar terms:

    Work is one of the most fundamental aspects of a person’s life, providing the individual with a means of financial support and, as importantly, a contributory role in society. A person’s employment is an essential component of his or her sense of identity, self-worth and emotional well-being.29

It was against this background—social, statutory, and judicial—that the implied term of mutual trust and confidence was developed. An early approach to the term was articulated by the Employment Appeal Tribunal in 1977:

    It seems to us, although there is no direct authority to which we have been referred, that the law is perfectly plain and needs to be re-stated so that there shall be no opportunity for confusion in the future. In a contract of employment, and in conditions of employment, there has to be mutual trust and confidence between master and servant. Although most of the reported cases deal with the master seeking remedy against a servant or former servant from acting in breach of confidence or in breach of trust, that action can only be upon the basis that trust and confidence is mutual. Consequently, where a man says of his employer: ‘I claim that you have broken your contract because you have clearly shown you have no confidence in me, and you have behaved in a way which is contrary to that mutual trust which ought to exist between master and servant’, he is entitled in those circumstances, it seems to us, to say that there is conduct which amounts to a repudiation of the contract.30

Just over a year later the tribunal gave the term more concrete expression. It was held to be an implied term of the employment contract that employers should not, without reasonable or proper cause, conduct themselves in a manner calculated to destroy or seriously damage the relationship of confidence and trust between the parties, and if such conduct was shown it would go to the root of the contract and amount to a repudiation.31 But it was three years later, in Woods v W M Car Services (Peterborough) Ltd,32 that the implied term, now described as ‘clearly established’33 and as ‘of great importance in good industrial relations’,34 received its fullest expression. The case was concerned with the situation where an employer, wishing to get rid of an employee without liability to pay compensation for unfair dismissal or to make a redundancy payment, attempts to squeeze out the employee by a series of acts, all minor if viewed in isolation:

    Stopping short of any major breach of the contract, such an employer attempts to make the employee’s life so uncomfortable that he resigns or accepts the revised terms. Such an employer, having behaved in a totally unreasonable manner, then claims that he has not repudiated the contract and therefore that the employee has no statutory right to claim either a redundancy payment or compensation for unfair dismissal.

        It is for this reason that we regard the implied terms we have referred to as being of such importance. In our view, an employer who consistently attempts to vary an employee’s conditions of service (whether contractual or not) with a view to getting rid of the employee or varying the employee’s terms of service does act in a manner calculated or likely to destroy the relationship of confidence and trust between employer and employee. Such an employer has therefore breached the implied term. Any breach of that implied term is a fundamental breach since it necessarily goes to the root of the contract . . . 35

Thus the employee may in such circumstances claim to have been constructively dismissed, in the statutory language ‘entitled to terminate [the contract] without notice by reason of the employer’s conduct’.36

When Mrs Woods’ case went to the Court of Appeal, Lord Denning MR had reservations about this new implied term, perhaps because it seemed to have little to do with the old concept of trust and confidence which had for so long been held to preclude the grant of injunctions to enforce contracts of personal service. He said:

    It is the duty of the employer to be good and considerate to his servant. Sometimes it is formulated as an implied term not to do anything likely to destroy the relationship of confidence between them: see Courtaulds Northern Textiles Ltd v Andrew [1979] IRLR 84. But I prefer to look at it in this way: the employer must be good and considerate to his servants. Just as a servant must be good and faithful, so an employer must be good and considerate. Just as in the old days an employee could be guilty of misconduct justifying his dismissal, so in modern times an employer can be guilty of misconduct justifying the employee in leaving at once without notice . . . 37

In questioning the new implied term Lord Denning was for once backing the wrong horse, although his formulation could well be thought to capture the essence of the new thinking rather than reference to trust and confidence. But the new term had now taken root too deeply to be cast aside. In Imperial Group Pension Trust Ltd v Imperial Tobacco Ltd,38 which concerned the power of a company to consent or withhold consent to changes in the rules of a pension scheme, reference was made to the implied term: it was here called ‘the implied obligation of good faith’, and was said to apply as much to the exercise of his rights and powers under a pension scheme as to any other rights and powers of an employer.39

The seed thus sown has produced a large crop of decisions, mostly in the context of unfair constructive dismissal, and mostly in favour of employees, sometimes with and sometimes without express reference to the term. A supervisor was held to be constructively dismissed because she did not receive from her employer the support she was entitled to expect—the employer was no longer on her side but on the side of those she was meant to be supervising.40 A personal secretary was found to be constructively dismissed when the managing director for whom she worked described her, in her hearing, as ‘an intolerable bitch on a Monday morning’.41 A warehouseman who allowed a customer to take away a vacuum cleaner on approval was entitled to terminate his contract when he was falsely accused of theft.42 A mother’s help who resigned after voluntarily forming a lesbian relationship with the mother she had been employed to help was held to have been constructively and unfairly dismissed.43 An employee who received a warning letter from his director accusing him of negligence and inefficiency and who, while suffering a bout of mental ill-health, several times requested a meeting with his director which was refused, was held to be entitled to terminate the contract on the ground of the employer’s unreasonable conduct.44 A junior employee who wanted a transfer to another office and was falsely told that there were no vacancies when the real reason for denying her the job was a bad report on her performance, not communicated to her, was held to be entitled to recover.45 So, on appeal, was an employee whose employer had demoted him and altered the pay structure to his disadvantage.46 In Wadley v Eager Electrical Ltd47 a long-serving employee of good character was dismissed when his wife was arrested for theft from the employer. It was argued that the misconduct of the wife had destroyed the employer’s trust and confidence in the husband. But this argument was rejected on appeal, since no act of the employee had caused any breakdown of trust and confidence. A consultant surgeon in dispute with a colleague who was invited to undergo a psychiatric examination and who was dismissed when he refused was entitled to treat himself as dismissed even when the complaints against him were dismissed and the suspension removed.48 A Roman Catholic barman working in a Protestant public house in Belfast was held to have been unfairly dismissed when threats were made against him which his employer did nothing about, causing him to resign.49 Many further instances could be cited.

All these cases may be seen as fairly mainline applications of the implied term to widely differing factual situations. No major exercise of imagination was called for once the initial leap had been taken. But it is evident from reading the cases that application of the term (sometimes without acknowledgement) did lead to imaginative solutions which would scarcely have been reached without it. One example is United Bank v Akhtar.50 Mr Akhtar was a junior bank employee whose contract provided that the bank might ‘from time to time require an employee to be transferred temporarily or permanently to any place of business which the bank may have in the UK for which a relocation allowance may be payable at the discretion of the bank’. He worked at Leeds, and was required at very short notice to transfer to Birmingham, some distance away. Having sought unsuccessfully for a period of leave in which to make arrangements for the move, and for a deferment of the transfer date, he treated himself as constructively dismissed. On anything approaching a literal construction of the contract his contention would have been hard to sustain. But he succeeded because it was taken to be inherent in Browne-Wilkinson J’s judgment in Woods that:

    there may well be conduct which is either calculated or likely to destroy or seriously damage the relationship of confidence and trust between employer and employee, which a literal interpretation of the written words of the contract might appear to justify, and it is in that sense that we consider that in the field of employment law it is proper to imply an over-riding obligation in the terms used by Mr Justice Browne-Wilkinson, which is independent of, and in addition to, the literal interpretation of the actions which are permitted to the employer under the terms of the contract.51

So it would seem that while an implied term cannot override an express term, the exercise of a power conferred by an express term may be subject to constraints derived from an implied term.

The implied term of trust and confidence was not mentioned by the House of Lords in Scally v Southern Health and Social Services Board52 but it seems that Lord Bridge (who gave the only opinion) must have been thinking in very similar terms. The case concerned doctors late in joining the health service who were not told of their right, within a limited period, to top up their entitlement under a statutory superannuation scheme on advantageous terms. The issue was whether the employer was legally liable for failing to tell these doctors of their rights, of which they could not be expected to be aware. On the particular facts of the case it was held to be necessary to imply an obligation on the employer to bring to the doctors’ attention the very benefit which the right to top up was intended to confer.53 It might well have been said that the employer’s duty of trust and confidence required no less.

The duty of care owed by employer to employee has been influenced by similar forces. In Spring v Guardian Assurance Plc54 the question was whether an ex-employee could recover damages for negligence against his former employer who had carelessly written an adverse reference which had prevented the employee getting another job. The employer’s argument, upheld by one Law Lord, was that the proper vehicle for recovering damages for an injury to reputation lay in defamation, and that to allow an action in negligence would deprive the employer of the qualified privilege defence available to him if sued in defamation. The majority took a different view, expressly recognizing the changed nature of the employment relationship.55 In a similar way, the employer’s duty to take reasonable care for the safety of his employee was extended from physical to psychiatric injury: a social worker dealing with child abuse who had mental breakdowns caused by overwork and stress, and who was then dismissed on grounds of permanent ill-health, recovered damages from the employer for failing to take reasonable steps to protect him against these ill effects.56

WA Goold (Pearmak) Ltd v McConnell 57 was an imaginative application of the implied term. A jewellery salesman was rewarded by salary and commission. A change in sales policy led to a drop in his commission. He tried to discuss the matter with the managing director and the chairman, but unsuccessfully, and he resigned. He was held to have been constructively dismissed. Building on the statutory requirement that an employee be given written particulars of his employment, and that these include reference to a procedure for resolving grievances, the Employment Appeal Tribunal endorsed the conclusion that there was an implied term in the contract of employment that employers would reasonably and promptly afford a reasonable opportunity to their employees to obtain redress of any grievance they might have.58 The right to obtain redress against grievances was described as ‘fundamental’ because of all the difficulties which may arise ‘when people of different backgrounds and sensitivities are required to work together, often under pressure’.59

The House of Lords’ decision in Malik v Bank of Credit and Commerce International SA60 is perhaps the most notable decision on the implied term so far. The House there, for the first time, expressed its unqualified approval of the implied term,61 which the parties both accepted as terms of the relevant contracts,62 and the term was applied in a novel and constructive way. The plaintiffs in the action had been employed by BCCI until, following the collapse of the bank and the appointment of provisional liquidators, they were dismissed as redundant. The appeal was argued on assumed facts, the most important of which were that the bank had been operated in a corrupt and dishonest manner; that the plaintiff employees had been innocent of any involvement in those nefarious practices, of which they had been unaware; that following the collapse of the bank these practices had become widely known; that the plaintiff employees had been stigmatized because of their previous association with the bank, and so suffered a handicap in obtaining alternative employment; and that they had suffered loss as a result. There were two major questions in the House of Lords. The first was whether, by carrying on business in a corrupt and dishonest way, the bank had breached its duty of trust and confidence to the employees. The second was whether, despite Addis v Gramophone Co Ltd,63 the employees could recover damages if they were able to prove all the relevant facts. To both questions the House, differing from the courts below, gave an affirmative answer. Such an outcome would, I think, have been inconceivable some 30 or so years ago. The complex interplay between changing social attitudes, statute, and judicial decision-making contrived to deliver a result which may be thought to do substantial justice to the important interests of those involved.

The complex interplay between changing social attitudes, statute, and judicial decision-making may however give rise to its own problems. Such was the case in Johnson v Unisys Ltd.64 Starting at the age of 23, the employee worked for the employer for 17 years until, following psychological problems, he was dismissed as redundant in 1987. He was re-engaged in 1990, but in 1994 was summarily dismissed for alleged misconduct. The manner of his dismissal left almost everything to be desired, and his complaint of unfair dismissal, made to a tribunal as statute required, was successful. He recovered the maximum compensation which the statute permitted, then a relatively modest total of some £11,600. He however claimed that the manner of his dismissal had had a devastating effect on his mental health and personality, causing him to be unemployed for a long period and to suffer loss estimated at more than £400,000. This was said to be attributable to the employer’s breach of the implied term of trust and confidence, and so recoverable by action in the ordinary courts. The claim, again judged on assumed facts, was struck out at first instance and this decision was upheld on appeal.65

In the House of Lords opinion was divided. In a trenchant opinion dissenting on the substantial issues, Lord Steyn held that Addis’s case, properly understood, did not preclude the recovery of special damage flowing from the manner of a wrongful dismissal, that a modern and progressive approach to employment contracts highlighted the importance of protecting employees against harsh and unacceptable employment practices, and that the statutory provision for redress against unfair dismissal was not incompatible with recovery of substantial damages caused by breach of the trust and confidence implied term even if these flowed from the manner of the dismissal.66 Lord Steyn concurred in the result only because he accepted that the damages claimed were clearly too remote.

The majority (which included me) could not accept this view. The crucial difference was expressed by Lord Nicholls:

    Having heard full argument on the point, I am persuaded that a common law right embracing the manner in which an employee is dismissed cannot satisfactorily co-exist with the statutory right not to be unfairly dismissed. A newly developed common law right of this nature, covering the same ground as the statutory right, would fly in the face of the limits Parliament has already prescribed on matters such as the classes of employees who have the benefit of the statutory right, the amount of compensation payable and the short time limit for making claims. It would also defeat the intention of Parliament that claims of this nature should be decided by specialist tribunals, not the ordinary courts of law.67

It was this point which Lord Hoffmann also had in mind:

    Employment law requires a balancing of the interests of employers and employees, with proper regard not only to the individual dignity and worth of employees but also to the general economic interest. Subject to observance of fundamental human rights, the point at which the balance should be struck is a matter for democratic decision. The development of the common law by the judges plays a subsidiary role. Their traditional function is to adapt and modernise the common law. But such developments must be consistent with legislative policy as expressed in statutes. The courts may proceed in harmony with Parliament but there should be no discord.68

So what of the future? Is further development to be expected? And if so in what direction? Prediction is always perilous. But it seems very unlikely that the obligations which the law now places on employers will be significantly relaxed by judicial decision, and even less likely that they will be relaxed by statute. Attempts may, I suppose, be made to relax the obligations by express terms set out in a contract of employment, but I would not expect such terms to be sympathetically interpreted. In the Imperial Group Pension Trust Ltd case mentioned above,69 the implied term of trust and confidence was treated as an implied obligation of good faith, and it would now seem that for all practical purposes employer and employee are treated as owing each other a duty of good faith. The common law has, on the whole, resisted implication of such a duty save in certain special and clearly defined situations. The tendency in countries governed by the civil law has been to assume such a duty. So at least in this limited field there has been a happy rapprochement—and use of the French seems appropriate. It is a development, in my opinion, to be welcomed: for while the law cannot afford to be blind to the delinquencies of human beings, it should on the whole encourage, and so far as possible assume, honourable, constructive, and moral conduct on their part. In few relationships is this more important than between employer and employee.
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A Duty of Care

The Uses of Tort*

We do not, I think, spend much time discussing the purpose of the criminal law. We may discuss procedure, sentencing, and the philosophy of punishment. We may debate where the line should be drawn between conduct that is merely antisocial and undesirable and conduct that is so antisocial and undesirable as to call for discouragement by the imposition of criminal sanctions. But we do not doubt that the purpose of the criminal law is to discourage and punish conduct that crosses the line which society has at any time chosen to draw. As with the criminal law, so with the law of contract. The rules which should govern the making, interpretation, termination, and enforcement of contracts give scope for important and interesting discussion. But few would challenge the view that the object of contract law should be to give fair effect to the reasonable expectations of reasonable parties contracting in good faith.

With tort1 the position seems to be less clear. Thus in European Tort Law 2007, edited by the European Centre of Tort and Insurance Law in Vienna, Professor John Bell has contributed a section on ‘The Function of Tort Law’.2 He quotes Professor Tony Honoreé as arguing that there are two general justifying aims of tort: to discourage undesirable behaviour and, therefore, to protect rights and award compensation when they have been violated. Tort may be less stigmatic than criminal law, but its function is to discourage behaviour.3 Securing compensation is, however, the primary function of tort. Thus, apart from its deterrent function, the purpose of the law is to secure compensation for those whose rights have been violated.

So the challenge for the law is to identify those kinds of undesirable behaviour which should give a right to compensation to those who suffer as a result. This is no easy task, since no-one could rationally argue that certain types of behaviour, however irritating at the time, should fall into that category: the driving of a car and caravan at a snail’s pace along a winding country road, giving the queue of cars behind no chance to overtake; the intrusive use of a mobile telephone in a public and otherwise quiet place (‘Hullo, I’m on a train . . . ’); the incessant crying of a colicky baby on a long-distance flight; and so on. These are, of course, trivial examples. But the essential challenge remains. Against what types of undesirable behaviour should the law generally recognize a right to be protected and confer a right to be compensated in case of violation? Or, put negatively, when, in cases of significant injury caused by the undesirable behaviour, should a right be denied?

I am prompted to ask this question by my experience of an English case in which such a right was denied.4 Although agreeing with a unanimous Court of Appeal, I had the misfortune to disagree with the other four members of the appellate committee of the House of Lords. I considered, and continue to consider, that on the majority ruling the law of tort or delict in this area failed to perform the basic function for which it exists. It was not, as I understand, a decision which would have been made in many other major jurisdictions, in Europe or elsewhere. The case was one which never went to trial at all. The respondent contended, before any evidence was heard, that even if every fact alleged by the claimant were proved to the hilt, the court could not in law give him any remedy. If he was right, it was of course pointless to spend time and money on a protracted trial. So the appeal was heard to determine whether, on the assumption that the claimant’s account of the facts was wholly correct, he had in law to be denied a remedy. This, I fear, makes it necessary for me to outline the facts in rather more detail than would have been appropriate for Professor Ken Oliphant’s summary of the case in European Tort Law 2008.5 I apologize to those who may already be familiar with these facts.

The claimant (Mr Smith) and a Mr Jeffery had lived together as homosexual partners. In December 2000 Jeffery had assaulted Smith, after Smith had asked for a few days’ break from their relationship. The assault was reported to the police, who detained Jeffrey overnight, but no prosecution followed.

After a time apart, during which Smith moved to Brighton, Jeffrey renewed contact and stayed with Smith on a couple of occasions in December 2002. Jeffrey wanted to renew their relationship but Smith did not.

From January 2003 onwards Jeffrey sent Smith a stream of violent, abusive, and threatening telephone, text, and internet messages, including death threats. There were sometimes 10–15 text messages in a day. During February 2003 alone there were some 130 messages. Some of these were very explicit: ‘U are dead’; ‘look out for yourself psycho is coming’; ‘I am looking to kill you and no compromises’; ‘I was in the Bulldog [public house] last night with a carving knife. It’s a shame I missed you’.

On 24 February 2003 Smith contacted the Brighton police by dialling 999. He reported his earlier relationship with Jeffrey, the previous history of violence, and Jeffrey’s recent threats to kill him. Two officers were assigned to the case and visited Smith the same day. He again reported his previous relationship with Jeffrey, including the earlier violence, and the threats. The officers declined to look at the messages, which Smith offered to show them, made no entry in their notebooks, took no statement from Smith, and completed no crime form. They told Smith it would be necessary to trace the telephone calls and that he should attend at Brighton Police Station to fill in the appropriate forms. Later that evening Smith received several more messages from Jeffrey threatening to kill him.

Smith filled in the forms the next day. The information he provided to the police included Jeffrey’s home address, and reference to the death threats he had received. Smith then went to London, since Jeffrey had said that he was coming to Brighton. He contacted the Brighton Police from London to check on progress, but was told that it would take four weeks for the calls to be traced. The messages continued. One read: ‘I’m close to u now and I am gonna track u down and I’m not gonna stop until I’ve driven this knife into u repeatedly’. Smith went to a central London police station to report his concern. An officer there contacted the Brighton Police and advised Smith that the case was being dealt with from Brighton, and he should speak to an inspector there when he returned home. On his return to Brighton on 2 March 2003 Smith told an inspector there that he thought his life was in danger and asked about the progress of the investigation. He offered to show the inspector the threatening messages he had received, but the inspector declined to look at them and made no note of the meeting. He told Smith that the investigation was progressing well, and that he should call 999 if he was concerned about his safety in the interim. On 10 March 2003 Smith replied to a communication he had received from the police that day, giving the telephone numbers from which Jeffrey had been sending the messages. He received a text message from Jeffrey the same day saying ‘Revenge will be mine’.

Also on 10 March Jeffrey attacked Smith at his home address with a claw hammer. Smith suffered three fractures of the skull and associated brain damage. He has suffered continuing injury, both physical and psychological. Jeffrey was arrested by the police at his home address, which Smith had given to the police, charged, and in March 2004 convicted of making threats to kill and causing grievous bodily harm with intent. He was sentenced to 10 years’ imprisonment.

This factual summary is based on my own opinion in the case,6 which my colleagues expressly accepted7 or did not criticize.8 Indeed, one of the majority summed it all up more snappily:

    Mr. Smith, on the assumed facts of the case, reported the lurid death threats made by Jeffrey on several occasions to the police, but for some reason for which no explanation has been put forward they declined to look at the messages containing the threats, make an entry in their notebooks, take a statement from Mr. Smith or complete a crime form. Instead they commenced a rather slow procedure for tracing Jeffrey’s telephone calls, which inexplicably they continued to pursue even after Mr. Smith had given them Jeffrey’s home address in the forms which he had completed at their request and then given them the telephone numbers from which Jeffrey had sent threatening text messages. He received similarly dismissive treatment from an inspector in Brighton, who again declined to look at the threatening messages or make a note of the meeting.9

No doubt recognizing that he could obtain no effective relief against Jeffrey, Smith issued proceedings against the Chief Constable of Sussex as the officer responsible (if anyone was) for the negligent acts and omissions of the Brighton Police. The question to be decided was a short one: whether on the facts alleged the Sussex police owed or might owe Smith a duty to take reasonable care to prevent Jeffrey causing him injury. The majority held not. They were, unsurprisingly, concerned by the case. Lord Hope referred to a ‘highly regrettable failure to react to a prolonged campaign by Jeffrey threatening the use of extreme criminal violence’,10 and he acknowledged that ‘[a] principle of public policy that applies generally may be seen to operate harshly in some cases, when they are judged by ordinary delictual principles’.11 Lord Phillips considered that the lack of action by the police on the assumed facts of the case came close to constituting ‘outrageous negligence’.12 Lord Carswell could not escape feelings of some concern when applying what he described as the broad general rule to the facts of Smith’s case which, he said, tested the principle severely.13 Lord Brown considered that the facts of Smith’s case were ‘really very strong’14 while saying that there was always a price to be paid by individuals denied for public policy reasons a civil claim in the interests of the community as a whole, but he sympathized with Smith for paying that price in addition to suffering the severe injuries he did.15

In my own opinion, I ventured to suggest an applicable principle, deliberately framed in terms no wider than necessary to cover the facts of the case. It was: ‘if a member of the public (A) furnishes a police officer (B) with apparently credible evidence that a third party whose identity and whereabouts are known presents a specific and imminent threat to his life or physical safety, B owes A a duty to take reasonable steps to assess such threat and, if appropriate, take reasonable steps to prevent it being executed’.16 My colleagues were critical of this suggested principle. Lord Hope asked, in an analysis that Lord Carswell approved,17 ‘Who is to judge whether the evidence is apparently credible? Who is to judge whether the threat is imminent?’18 The answer is of course the police officer, who must make his best professional judgment. He is in no different position, legally speaking, from any other professional confronted with the need to make a judgment in a situation of potential danger, whether a surgeon called on to treat a road accident victim in an accident and emergency department, a social worker faced with a case of suspected child abuse, or a ship’s master told that his cargo has shifted in the hold. In none of these instances does the law require the professional judgment to be right. Humanum est errare. It only requires that the judgment is made with reasonable care, and only the lack of such care leads to liability. Lord Phillips raised further objections, directed to the narrow terms in which my principle was advanced:

    Will the principle apply when the evidence emanates, not from the member of the public under threat, but from some other source? What if the whereabouts but not the identity of the third party is known? What if the threat is specific, but not imminent, or imminent but not specific? And why is the principle restricted to a threat to life or physical safety, but not to a threat to property?19

These are questions which, had my principle been accepted, would doubtless have been resolved in later cases which raised them, in the ordinary course of organic common law development. But the answers are not hard to give. The response reasonably to be expected of a professional police officer is inevitably conditioned by the nature, specificity, and urgency of the information given to him. It is one thing to receive vague information about the possibility of some unidentifiable individual committing some offence at some unknown time in the future; quite another to receive information such as Smith gave (or offered to give) to the Brighton police. The principle was not expressed to extend to property damage because there was no threat of damage to property in the case. But had Jeffrey’s threats, on otherwise similar facts, been to burn down Smith’s house rather than to kill or injure him, there would in my view have been the same duty on the police as on the actual facts.

The crucial difference of opinion in Smith did not, however, turn on what may be thought rather contrived criticisms of my principle but on the interpretation put by the majority on what they called the ‘core principle’ established by the House of Lords in Hill v Chief Constable of West Yorkshire.20 In an opinion with which his colleagues in the majority agreed,21 Lord Hope made no fewer than 11 references to this core principle. It was the linchpin of the majority decision. Some examination of Hill is inescapable.

The background to Hill was a rash of murders and attempted murders of young women in West Yorkshire over a five-year period by a deranged killer named Peter Sutcliffe. His last victim before he was arrested and detained was a 20-year-old student named Jacqueline Hill. The claimant in the proceedings against the West Yorkshire Police was the victim’s mother whose essential complaint was that the police investigation into this series of murders and attempted murders had been carried out with gross incompetence in numerous respects, which she detailed, but for which Sutcliffe would have been arrested well before he had an opportunity to kill her daughter Jacqueline. Again there was an application to strike out the proceedings as disclosing no arguable course of action, and it succeeded at all levels.

The first ground of the application was that there was a fatal lack of proximity between Jacqueline Hill and the West Yorkshire Police, it being accepted that some degree of proximity must be shown if a duty of care is to arise. I do not myself think that proximity is an easy or straightforward concept. In many cases it is enough that the claimant chances to be (out of the whole world) the person with whom the defendant collided or who bought his defective product. But there was in truth no relationship between Jacqueline Hill and the police at all. There was nothing to suggest that she was a particularly vulnerable target. She was in the same position as other young women of the same sort of age in West Yorkshire. So the House of Lords dismissed the claim on the ground of lack of proximity, and this decision was in my view correct.22

Unfortunately, as I think, the House did not stop there. Lord Keith, in his leading opinion, continued: ‘But in my opinion there is another reason why an action for damages should not lie against the police in circumstances such as those of the present case, and that is public policy’.23 He went on to list four heads of public policy.

The first was that imposition of a duty of care would not contribute towards the maintenance of high standards among the police. He put it this way:

    Potential existence of such liability may in many instances be in the general public interest, as tending towards the observance of a higher standard of care in the carrying on of various different types of activity. I do not, however, consider that this can be said of police activities. The general sense of public duty which motivates police forces is unlikely to be appreciably reinforced by the imposition of such liability so far as concerns their function in the investigation and suppression of crime. From time to time they make mistakes in the exercise of that function, but it is not to be doubted that they apply their best endeavours to the performance of it.24

No more need be said of this complacent and unconvincing argument, since in the next case in this series to come before the House it was effectively disowned.25

Lord Keith’s second ground of public policy was the risk of defensive behaviour. He said:

    In some instances the imposition of liability leads to the exercise of a function being carried on in a detrimentally defensive frame of mind. The possibility of this happening in relation to the investigative operations of the police cannot be excluded.26

This risk that professionals may act defensively to preclude any possibility of liability is a staple often relied on by those who wish to deny a duty of care. Stories circulate of surveyors stipulating for unnecessarily deep and strong foundations, gynaecologists performing unnecessary Caesarean sections to avoid the hazards of childbirth, and so on. None of these stories has ever, to my knowledge, been substantiated, and certainly it does not appear that Lord Keith was basing himself on any evidence.

The third policy argument was that, if a duty were imposed, the court might have to enter deeply into the general nature of a police investigation and review decisions made on grounds of policy or discretion as to, for instance, the particular line of enquiry to be most advantageously pursued or the most advantageous way of deploying available resources.27 This, plainly, was an argument bearing on the particular facts of Hill’s case. But the implication was that no matter how egregious the conduct of the police there could be no redress.

The fourth policy ground was that, if actions in common law negligence were permitted:

    A great deal of police time, trouble and expense might be expected to have to be put into the preparation of the defence to the action and the attendance of witnesses at the trial. The result would be a significant diversion of police manpower and attention from their most important function, that of the suppression of crime. Closed investigations would require to be reopened and retraversed, not with the object of bringing any criminal to justice but to ascertain whether or not they had been competently conducted.28

Up to a point this is of course true. If the police were liable in negligence, time and expense which could otherwise be deployed elsewhere would be devoted to defending actions. But this is not seen as a reason for granting immunity to hospitals, local authorities, or government departments, and the risk that weak claims might be brought is scarcely a reason for precluding liability even when the claim is strong.

Lord Keith concluded this paragraph by saying:

    I therefore consider that Glidewell L.J., in his judgment in the Court of Appeal [1988] QB 60, 76 in the present case, was right to take the view that the police were immune from an action of this kind on grounds similar to those which in Rondel v Worsley [1969] 1 AC 191 were held to render a barrister immune from actions for negligence in his conduct of proceedings in court.29

This was not, in retrospect, a happy observation, since the barrister’s forensic immunity was removed by decision of the House in Arthur J S Hall & Co v Simons;30 and following the decisions of the European Court of Human Rights in Osman v United Kingdom31 and Z v United Kingdom32 the English courts have tended to eschew the language of immunity.33

Lord Keith did not himself define (or in terms allude to) the core principle laid down by Hill. But at the outset of the passage I have quoted, introducing the policy grounds, he spoke of ‘circumstances such as those in the present case’34 and at the end of ‘an action of this kind’.35 It may therefore be, since Lord Keith expressly accepted that the police could be liable in negligence in some circumstances,36 that he was intending to do no more than preclude imposition of a duty of care on police investigating a crime, towards any random member of the public who might thereafter suffer at the hands of the criminal if the investigation were negligently conducted.

It was, I think, in the next case in the House of Lords series, Brooks v Commissioner of Police of the Metropolis,37 that reference was first made to a ‘core principle’ enunciated in Hill. Brooks, was a very different case. He was a young black man who had the misfortune to be present, and himself suffer attack, when his friend Stephen Lawrence was attacked and killed in the street in a vicious racial attack in south London. A subsequent enquiry was highly critical of the way in which the police had investigated the murder of Stephen Lawrence, and of the insensitivity and lack of respect shown by the police in their dealings with Brooks, who was deeply traumatized by the whole experience. He brought proceedings against the police complaining that they had breached a duty of care which they owed him. Crucial to the decision was the nature of the duty which he claimed the police owed him. It was a duty (1) to take reasonable steps to assess whether the respondent was a victim of crime and then to accord him reasonably appropriate protection, support, assistance, and treatment if he was so assessed; (2) to take reasonable steps to afford the respondent the protection, assistance, and support commonly afforded to a key eye-witness to a serious crime of violence; (3) to afford reasonable weight to the account that Brooks gave and to act upon it accordingly.38 While recognizing that the police ought to treat witnesses, victims, and suspects with appropriate respect, the House was unanimously of opinion that they were not under a legal duty to do so such that a failure could sound in damages. I considered that these were duties which could not be imposed on police officers without potentially undermining performance of their functions, performance of which served an important public interest.39

In an opinion supported by a majority, Lord Steyn gave reasons for his decision:

    But to convert that ethical value [of proper treatment] into general legal duties of care on the police towards victims and witnesses would be going too far. The prime function of the police is the preservation of the Queen’s peace. The police must concentrate on preventing the commission of crime; protecting life and property and preserving evidence . . .A retreat from the principle in Hill’s case would have detrimental effects for law enforcement. Whilst focusing on investigating crime, and the arrest of suspects, police officers would in practice be required to ensure that in every contract with a potential witness or a potential victim time and resources were deployed to avoid the risk of causing harm or offence. Such legal duties would tend to inhibit a robust approach in assessing a person as a possible suspect, witness or victim. By placing general duties of care on the police to victims and witnesses the police’s ability to perform their public functions in the interests of the community, fearlessly and with despatch, would be impeded. It would, as recognised in Hill’s case, be bound to lead to an unduly defensive approach in combating crime.40

Lord Nicholls had recognized that there might be exceptional cases where the circumstances would compel the conclusion that the absence of a remedy in damages would be an affront to the principles which underlie the common law,41 and Lord Steyn also accepted that there might be cases of ‘outrageous negligence’, unprotected by specific torts, which could fall beyond the reach of the principle in Hill’s case.42

Brooks was denied redress because, the majority held, the principle in Hill precluded, in the general interest of the community, recognition of a duty of care to him. Prominent in the majority reasoning was the risk of defensive policing which would otherwise ensue, to which each of the majority referred at least once.43 I have already commented on the speculative nature of this policy ground. But if, in Smith’s case, the existence of a duty had caused the police to act defensively, what would they have done? They would have read the messages received by Smith and formed a judgment on their seriousness. They would have noted the complaints, taken a statement from Smith, and created a crime form. They would have formed a judgment whether Smith was genuinely frightened or was pretending to be so. They would have visited Jeffrey at his known address, knowing that he had committed a number of offences, to judge whether he was actively dangerous and, if so, to arrest him. It is not easy to see how such defensive conduct could have done other than fulfil the function of the police in preventing the commission of crime and protecting the safety of the public.

It seems strange that this denial of redress should be based on grounds of public policy, a public policy defined by the judges themselves, since (as I observed in an earlier case44) ‘the rule of public policy which has first claim on the loyalty of the law [is] that wrongs should be remedied’ and very potent considerations of public policy are required to override it. This of course begs the all-important question: what is a wrong? That is a question of legal definition, and on the majority judgments Smith had suffered no legal wrong. But such a conclusion would not, I think, find favour with most ordinary people. He felt severely threatened in circumstances where extreme and irrational behaviour seemed an obvious risk. Living in a society where violent self-help and private vengeance are contrary to law, he did what his duty as a citizen required of him: he reported the threats to the police and sought their help and protection as the public service whose duty is to provide it.

While I venture into the comparative field with an acute consciousness of inexpertise, I do not think that Smith would have been shut out from pursuing his claim in most of the world’s leading jurisdictions. Lord Steyn, in Brooks, acknowledged that Hill had not been followed in Canada and South Africa, although it had in Australia.45 But in Hill and Smith no comparative review was undertaken, and in Brooks the comparative review was very brief.

My understanding of German law, derived from Professor Sir Basil Markesinis’ magisterial work on The German Law of Torts,46 leads me to think that the German courts, relying on Article 34 of the constitution and §839 of the BGB, would reach a different conclusion. It would be necessary to show fault, understood in a broad way and clearly demonstrable on the assumed facts of Smith, and also, importantly, a duty owed to the individual and not only to the public at large. Fairness and justice are held to require the state to be held liable to the individual for a public wrong, except where the duty is owed to the public at large. There is, however, a duty to the individual when the particular individual has a right to claim performance of the duty. A duty towards the individual may arise from the protective purpose of a duty to prevent mischief of the kind which occurred. Even where a duty is owed to the public at large, the course of events may, it seems, be such as to give rise to a duty to protect the individual.

These principles would appear to give Smith a good claim in German law since, even if the duty of the police is owed to the public at large, his dealings face-to-face with particular officers, and the evidence of threats which he offered for their scrutiny, clearly distinguished him from members of the public at large and narrowed the duty down to him. A case decided by the Bundesgericht in 195347 and reported by Markesinis48 fortifies this impression. The claimant was the victim of a burglary by a gang of burglars who included N. The police knew that the gang were operating and committing crimes in their area. It was known to a police officer, H, that N and others had committed an earlier burglary and there were proceedings, but H gave false evidence to help N and he and his accomplices were acquitted. Afterwards, another officer, K, learned of the involvement of N and his accomplices in this and other crimes, but H and K took no action, even when the claimant’s house was burgled and they knew who the perpetrators were. The first instance decision was that a situation of danger had been present which made action by the police officers an unconditional duty. On appeal it was held, upholding the decision, that:

    [t]he task of preventing crimes is not however owed by the police in the interest of the general public alone, but, as to crimes which also intrude directly into the protected legal sphere of the individual, to the endangered individual as well. If the police do not properly fulfil this task, this not only violates a duty owed by the police to the general public but also a duty owed by it to the endangered individuals.49

The court went on to hold that the duty of the police to prevent crimes must also be regarded as an official duty, owed to anyone whose legal interests were endangered by a violation of the duty.50 For good measure, the court further held that both police officers, H and K, had made themselves guilty of misuse of office. That was the case when official duty unambiguously required action and action was neglected for irrelevant, personal, and reprehensible reasons.51

There is not, to my knowledge, any exact equivalent of Hill in French law.52 But the trend of French decision-making appears to show that if faute lourde is shown, a member of the public can recover compensation where the police have fallen down on their duty. Thus in Ville de Perpignan53 the municipality was held liable because the police, warned that a cinema show was to take place in unsafe premises, failed to take action. A fire broke out and the claimant was injured. He succeeded in his action. Similarly, in Mme Garagnon,54 airport police were held liable for failing to prevent an Algerian father taking children to Algeria in breach of an order made by the Minister of the Interior forbidding such action. A different result was reached in a case where police, charged with transporting money safely, failed to protect its seizure by robbers, but the claim failed because no faute lourde had been shown.55 The requirement to show faute lourde could scarcely have presented a problem for Smith since the negligence shown on the assumed facts of his case was considered by one judge, as already noted, to be almost ‘outrageous’.

A much more recent Irish case56 suggests that the courts there have not adopted the negative approach of the English courts, despite the general similarity of the two legal systems. The claimant was the pillion passenger on a motorcycle that was pursued by the police because the driver was travelling at an excessive speed. The chase culminated in a crash between the motorcycle and another vehicle, and the claimant was badly injured. He sued the police as a contributory wrongdoer, and succeeded in the lower court. On appeal that decision was reversed. But the basis of the reversal, as I understand, was that the police had had reasonable grounds for mounting the pursuit, and had not been negligent in their conduct of it. The action was not struck out on the ground that no duty could be owed, its likely fate, I think, in the English courts.

I cannot usefully consider the Principles of European Tort Law and the Draft Common Frame of Reference since, although the approach set out in those codes appears wide enough to embrace a claim by Smith, they do not extend to the liability of public authorities. The tort liability of public authorities does, however, raise a fundamental issue, calling for an answer which is perhaps as much social and political as purely legal.

I have confined my attention to actions against the police, partly because Smith seems to me a clear illustration of the trend of decision-making I am criticizing. But Hill, Brooks, and Smith are representative of a trend of negative decision-making persistently, if not consistently, followed and evident in decisions such as X (Minors) v Bedfordshire County Council,57 Stovin v Wise,58 and D v East Berkshire Community Health NHS Trust.59 A question does, I think, arise about the purpose of the law of tort.

It cannot, unrealistically, require people to be perfect. It must accept that in the ordinary course of life there will be accidents, mishaps, omissions, mistakes, misjudgments, and misdiagnoses for which no-one should be held responsible. There must be some threshold of culpable fault or reprehensible failure to perform a duty. But where such fault or failure is shown, should a public service escape liability? If the virtual immunity now extended by English law to large areas of police activity were removed, there would no doubt be a cost falling, directly or indirectly, on the community who funds the service. If economy were all, the present law has its virtue. But if a member of the public whom a public service exists to serve suffers significant injury or loss through the culpable fault or reprehensible failure of that service to act as it should, is it not consistent with ethical and, perhaps, democratic principle that the many, responsible for funding the service, should bear the cost of compensating the victim? I shall leave that as a rhetorical question, confident that my own answer to it is clear.
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The Law as the Handmaid of Commerce*

It was an attractive Victorian practice to adorn the entablature of their public buildings with a series of togaed or bedraped figures respectively representing Manufacture, Agriculture, Commerce, Science, Art, Law, and perhaps, if the building was big enough, Architecture, Music, Philosophy, and so on. The underlying idea was, as I infer, that all these activities are mutually supportive and together contribute towards the creation of a prosperous, progressive, well-governed, and civilized society. In this chapter I seek to touch on the relationship between two of these figures—Commerce and Law. But I do so in a one-sided manner. I shall not consider what commerce has to offer the law or the practice of law; many would anyway think that these were quite commercial enough. My subject is the contribution which the law, properly developed and wisely applied, can make to the successful conduct of business, using that word in its widest sense.

The suggestion that the law has any contribution to make might surprise those businessmen, of whom there are many, who tell one that their unswerving ambition is to have as little to do with the law and lawyers as they possibly can and that they would rather go to the stake than permit their company to become involved in any litigated dispute. There are two responses to this, apart from an expression of admiring congratulation. The first is that given by Lord Donaldson of Lymington in his Sultan Azlan Shah Law Lecture in 1992:

    Indeed a feature which distinguishes commercial disputes from those between other citizens is that businessmen recognise that bona fide disputes are inherent in business transactions. They accept that their sensible resolution is an integral part of commerce. By contrast, other citizens regard disputes as something which should never have occurred. They regard them as something which are never their fault, but always the fault of the other party. That a dispute should ever have arisen is itself regarded as a personal affront. This fundamental difference in attitude enables special procedures to be developed for the resolution of commercial disputes.1

The second answer is even more germane to my theme. It is that if those engaged in business are able to make and perform contracts and resolve differences without constant resort to lawyers and without plunging into unwelcome litigation this is likely to be because the legal framework within which they transact their business is well adapted to its end of achieving clarity and certainty, and giving effect to what businessmen themselves regard as the common sense commercial answer, the answer which the parties intended, whether or not they expressed it accurately. If the rules are unclear, there is always room for argument. If the rules are subject to constant change it will always be tempting to discard the lessons of past practice in the hope that a different answer may be given this time. If the rules are too subtle or too complex they are unlikely to reflect the expectations of those who are market practitioners not metaphysical philosophers. If the rules in one place are significantly different from those in another, the opportunities for misunderstanding and confusion, followed by legal manoeuvring and forum-shopping, are obvious.

In thus describing the features of a sound commercial law it may be thought that I am doing little more than repeat what Lord Mansfield, sitting in the Court of Queen’s Bench, said over 200 years ago. That is quite right. But I would like to linger on the achievement and legacy of that remarkable man, both because of the striking modernity of his utterances and because his vision of what commercial law should be and how it should operate remains as pertinent to us in the twenty-first century as it was in the eighteenth.

    In Hamilton v Mendes2 he said that:

    the daily negotiations and property of merchants ought not to depend upon subtleties and niceties; but upon rules, easily learned and easily retained, because they are the dictates of common sense, drawn from the truth of the case.

In Vallejo v Wheeler3 he declared:

    In all mercantile transactions the great object should be certainty. And therefore it is of more consequence that a rule should be certain than whether the rule is established one way or the other: because speculators in trade then know which ground to go upon.

Thus, if no settled rule had been laid down, evidence of mercantile custom could be received. If the custom was accepted as reasonable it could be embodied in the law, but once a mercantile custom had been accepted as part of the common law no evidence to prove a contradictory custom could be admitted.4 In one case Mansfield admitted that he had been wrong to admit evidence of mercantile practice when the law on the point had already been clearly laid down.5 In Pelly v Royal Exchange Assurance Co,6 a case concerned with a policy of marine insurance, he observed that:

    the mercantile law, in this respect, is the same all over the world. For, from the same premises, the sound conclusions of reason and justice must universally be the same.

Maritime law similarly was not ‘the law of a particular country, but the general law of nations’.7 He regarded good faith as the basis of all dealings.8 He recognized the proper role of the judge in this very important legal sphere. As Professor Fifoot put it:

    He realized that the merchant was more competent than the lawyer to prescribe the form of a charter-party or to direct the incidence of paper credit. The function of the judge was not to dictate, but to interpret and to sanction.9

In Mansfield’s day, as in our own, the form of many commercial contracts left much to be desired, among them policies of insurance and charterparties. Of the former he said:

    The ancient form of a policy of insurance, which is still retained, is, in itself, very inaccurate, but length of time, and a variety of discussions and decisions have reduced it to a certainty. It is amazing when additional clauses are introduced, that the merchants do not take some advice in framing them, or bestow more consideration upon them themselves. I do not recollect an addition made which has not created doubts on the construction of it.10

But his approach was clear:

    The charter-party is an old instrument, informal and, by the introduction of different clauses at different times, inaccurate and sometimes contradictory. Like all mercantile contracts, it ought to have a liberal interpretation. In construing agreements, I know no difference between a Court of Law and a Court of Equity. A Court of Equity cannot make an agreement for the parties, it can only explain what their true meaning was; and that is also the duty of a Court of Law . . . 11

Few judicial tributes can have been better deserved than that of Mr Justice Buller to Lord Mansfield in 1787:12

    Thus the matter stood still within these thirty years; since that time the commercial law of this country has taken a very different turn from what it did before. We find in Snee v Prescot (1743) 1 Atk 245 that Lord Hardwicke himself was proceeding with great caution, not establishing any general principle, but decreeing on all the circumstances of the case put together. Before that period we find that in Courts of Law all the evidence in mercantile cases was thrown together; they were generally left to a jury and they produced no established principle. From that time we all know the great study has been to find some certain general principles, which shall be known to all mankind, not only to rule the particular case then under consideration, but to serve as a guide for the future. Most of us have heard these principles stated, reasoned upon, enlarged and explained, till we have been lost in admiration at the strength and stretch of the human understanding. And I should be very sorry to find myself under a necessity of differing from any case on this subject which has been decided by Lord Mansfield, who may be truly said to be the founder of the commercial law of this country.

Before turning, as with your indulgence I shortly shall, to two fields in which Lord Mansfield’s decision-making provides an outstanding role model for commercial courts, judges, and practitioners the world over—marine insurance and negotiable instruments—I would like to draw attention to certain biographical features of his career which seem to me to merit a digression.

First, of the 26 years which separated his call to the bar of Lincoln’s Inn from his appointment as Chief Justice of the Queen’s Bench, Mansfield spent more than half as a law officer, latterly as Attorney-General, and it was by virtue of holding that office that he was entitled, according to the custom of the day, to demand the chief justiceship when it became vacant in 1756. This is a custom now abrogated in England and Wales, and its passing is unmourned.13 It is nevertheless a sobering reflection that this now discountenanced practice gave England a Chief Justice whom many would consider the greatest ever holder of that office.

Secondly, it is noteworthy that Mansfield’s departure from the bench was so unwelcome to the government of which he was a member that he was offered the Duchy of Lancaster (a government office) for life, a tellership in reversion for his nephew, and pensions of £2,000, £5,000, £7,000 a year ‘if he would retain his seat in the House of Commons for a month, a week, nay, even for a day’.14 He was deaf to all offers and all entreaties. It is not unknown today for judges to dilate on the financial sacrifice involved in accepting judicial office. When allowance is made for changed money values over 250 years and the absence of tax, and even allowing for the sources of income open to an eighteenth century judge, Mansfield’s decision puts these lamentations into a somewhat different perspective.

Thirdly, Mansfield (born Murray) was a Scotsman and in his early days of practice argued a number of Scots appeals before the House of Lords,15 where appeals from Scotland predominated. Scots law, particularly then, drew heavily on civil law sources, and it seems at least possible that Mansfield acquired by this means a breadth of learning denied to his English colleagues. Holdsworth has recorded that:

    his learning was far wider than that of any other English lawyer . . . he was familiar with the continental treatises on commercial and maritime law; and . . . he was learned in Scottish law, in international law, and in ecclesiastical law, as well as in the principles of common law and equity.16

Fourthly, it is again noteworthy that although Mansfield has left a generally golden reputation behind him, he was in his day the subject of sustained personal vilification perhaps never suffered by any other judge in any place at any time. I refer to the anonymous Letters of Jurius, some of which were addressed to him personally and attacked in the strongest terms his partial and pro-government approach in particular to libel trials. During the Gordon riots of June 1780 his carriage windows were smashed by the mob, he was hustled as he left the House of Lords, his house in Bloomsbury Square was burned, and his library destroyed. In comparison with penalties such as these the strictures of the press to which the modern judge is exposed may seem a somewhat moderate affliction.

Fifthly, Mansfield served as Chief Justice for 32 years. This is not by any means an international record. John Marshall presided in the Supreme Court of the United States for 34 years and Justice McTierran sat in the High Court of Australia for nearly 46. But Mansfield’s tenure of office was longer than that of any other Chief Justice of the Queen’s Bench before or since. This prompts a thought perhaps worthy of consideration by those responsible for appointing judges in the modern world: that those who have made the most lasting and beneficial mark on the law have, on the whole, held high judicial office for very long periods. Lord Denning’s now unrepeatable 38-year tenure may be seen as another example. It is of course true that if a judge is appointed to high office very young and turns out to be a nonentity or an embarrassment, the community will have to live with the consequences of that mistaken appointment for a very long time. There is no doubt a balance to be struck between a bold appointment which may pay rich dividends but may disappoint and a cautious and safe appointment which is unlikely to prove disastrous but even more unlikely to produce a Marshall or a Mansfield. Where it is possible to identify a candidate of outstanding intellect, unimpeachable integrity, and complete independence there is, I would suggest, much to be said for boldly appointing such a judge at an age young enough for the full potential of his or her genius to be realized.

My sixth point follows from the fifth. Mansfield’s exceptional period of service had the consequence that there came before him a huge number of cases, many of them in the fields of law in which he was particularly interested. Taking account of reported cases, cases of which only his manuscript notes survive and cases of which no written record survives, it seems likely that he dealt with well over 100 cases dealing with insurance (mostly marine insurance) and (it has been calculated) over 450 concerned with bills of exchange and promissory notes.17 He also had that appetite for business which has characterized all the greatest judges: at the age of 75, presiding at the trial of Lord George Gordon, he sat at 9.00 am and continued to sit until he concluded a two-hour summing-up to the jury at 4.30 am the next morning.18 It may of course be that the fate of his house in Bloomsbury Square gave him a heightened interest in the outcome of this trial. But it is plain that his long tenure of office, his unflagging energy, and his intense interest in certain areas of law, commercial law pre-eminent among them, gave him an opportunity denied to all but a very few judges not merely to decide cases but to develop a coherent, rational, and principled body of law. As the Dictionary of National Biography puts it, ‘He thus converted our mercantile law from something bordering on chaos into what was almost equivalent to a code’. An obvious analogy may be drawn with the constitutional legacy of Chief Justice Marshall in the United States.

This brings me to the seventh and last point in this biographical digression. Just as Marshall’s genius could never have had the effect it did save in the early years of the young American republic, so Mansfield’s genius was ideally matched to the time in which he flourished. For these were the years in which Britain, hitherto a poor, backward, and little-regarded island on the periphery of Europe, moved into the front rank of maritime trading nations. It was an era of unprecedented expansion. Mansfield’s outlook fully reflected the expansive optimism of the times. He was a free-trader before Adam Smith. In some respects his attitudes would cause raised eyebrows today. As Solicitor-General, for example, he opposed a bill to ‘prevent the insurance of French ships and their loading during the war with France’, warning the House of Commons that its only effect would be:

    to transfer to the French a branch of trade which we now enjoy without a rival; for I believe there is a great deal more of the insurance business done now in England than in all Europe besides. Not only the nations we are in amity with, but even our enemies, the French and Spaniards, transact most of their business here in London.19

So Mansfield’s judicial work was boosted by a rising tide of mercantile activity and imbued with an internationalist outlook which had become increasingly unusual since the rise of nation states; but it was also fired by a lively sense of the advantage which accrues to a state where the laws are conducive to the effective discharge of business.

Contracts of insurance were not of course a product of Mansfield’s time. They had been known in England since before the sixteenth century.20 In 1601 the Lord Chancellor had been empowered by statute to appoint a standing commission consisting of the admiralty judges, the recorder of London, two doctors of the civil law, two common lawyers, and eight ‘grave and discreet merchants’ ‘to hear all cases arising upon all policies of insurance entered in the London Office of Insurances’.21 But the effective operation of this tribunal had been thwarted by the jealousy of the common law courts, which by their reliance on general verdicts made it almost impossible to ascertain the grounds on which the case had been decided. As Park, writing in 1787 of the pre-Mansfield period, said:

    Nay, even if a doubt arose in point of law, and a case was reserved . . . it was afterwards argued in private at the chambers of the judge who tried the cause, and by his single decision the parties were bound. Thus, whatever his decision might be, it never was promulgated to the world; and could never be the rule of decision in any future case.22

Mansfield replaced this inarticulate in pectore jurisprudence—if it may charitably be described as jurisprudence at all—by principles which were later, in substance, to be codified in the Marine Insurance Act 1906. Thus the contract of insurance required the utmost good faith, since ‘[t]he special facts, upon which the contingent chance is to be computed, lie most commonly in the knowledge of the insured only’.23 Non-disclosure of these facts would therefore avoid the policy. But ‘either party may be innocently silent, as to grounds open to both, to exercise their judgment upon’:24

    The question therefore must always be ‘whether there was, under all the circumstances at the time the contract was underwritten, a fair representation; or a concealment; fraudulent if designed; or, though not designed, varying materially the object of the policy, and changing the risque understood to be run’.25

Since:

    by the law of merchants, all dealings must be fair and honest, fraud infects and vitiates every mercantile contract.26

While ‘[a] representation may be equitably and substantially answered’, he held that ‘a warranty must be strictly complied with’.27 If the risk is altered by the fault of the ship owner or his master, the insurer is discharged from his obligation,28 so (for example) an unnecessary deviation avoids the policy.29 The contract of insurance is one of indemnity: thus ‘the insurer, by the marine law, ought never to pay less, upon a contract of indemnity, than the value of the loss: and the insured ought never to gain more’.30 But because the contract is one of indemnity against a risk, the foundation of the contract fails if the risk has, for whatever reason, never been run; if the risk has been run there can be no return of the premium.31 If these principles, which it is unnecessary to elaborate, now seem very familiar and very basic, that is a measure of Mansfield’s contribution to the conduct of marine insurance business. They were not so before.

As with insurance, so with negotiable instruments. By the beginning of the eighteenth century, bills of exchange and promissory notes were recognized as negotiable instruments, the rights and duties of the parties to these instruments were beginning to be defined, and some of the characteristics of negotiability were beginning to emerge.32 But much was unclear, and it had yet, crucially, to be decided that a bona fide holder for value of a negotiable instrument has a good title, even though he takes it from a person who has none. Building on the decisions of Chief Justice Holt,33 Mansfield so held in a series of important cases.34 In Peacock v Rhodes in 1781 he said:

    The holder of a bill of exchange or promissory note is not to be considered in the light of an assignee of the payee. An assignee must take the thing assigned subject to all the equity to which the original party was subject. If this rule applied to bills and promissory notes it would stop their currency. The law is settled, that a holder, coming fairly by a bill or note, has nothing to do with the transaction between the original parties.35

Thus was established the simple principle upon which an infinity of commercial transactions has depended ever since. Nothing could better illustrate the benign role which the law can play in giving effect to the expectations of businessmen, bringing clarity and uniformity to everyday business transactions, and facilitating the conduct of business.36

The methods used by Mansfield to inform himself of market custom and practice, by consulting closely with a corps of special jurymen experienced and expert in commercial matters, did not outlive him. But happily his philosophy did. And, of course, as new business practices grow up, so a new need arises to try to ensure that reputable business practice and legal principle do not diverge. I consider briefly one example of many. A banker advancing money to an importer to finance the purchase of foreign goods ordinarily seeks security for his advance, which may be given by a pledge of the bill of lading, a document of title and therefore equivalent to a pledge of the goods themselves. But the importer will need the bill of lading to deal with the goods when they arrive or to deal with third parties. How can the banker retain his security while enabling the importer to handle the practical side of the transaction? The answer, first used by Baring Brothers’ agent in Boston in the 1830s, was for the importer to sign a trust receipt, undertaking that in consideration of the bank releasing the bill of lading to him, he would hold it on trust for the bank, together with the goods and the proceeds of their sale. This arrangement, if legally watertight, appeared to serve the interests of both parties. But would it withstand legal scrutiny? Justice Story, the great American judge, followed the Mansfield approach in holding that it did:

    It was as fair and honest a commercial transaction in its origin and progress, and consummation, as was probably ever entered into. How, then, it is against the policy of the law, I confess myself unable to perceive, unless we are prepared to say, that taking collateral security for advances, upon existing or future property, on the part of a creditor, without taking possession of the property at the same time, or when it comes in esse, is per se fraudulent. Possession is ordinarily indispensable at the common law to support a lien; but even at the common law it is not indispensable in all cases.37

In due course the House of Lords reached a similar conclusion38 and lower courts also upheld the commercial efficacy of the transaction. In one case it was said:

    The object of these letters of trust was not to give the bank a charge at all, but to enable the bank to realize the goods over which it had a charge in the way in which goods in similar cases have for years and years been realized in the City and elsewhere.39

Lord Justice Mackinnon in the Court of Appeal put the matter very clearly:

    The truth is that almost every aspect of commercial dealing is not proof against the possible results of the frauds, that a lawyer, thinking of the possibilities of such things, might suppose to be so easy, but which in business in fact occur so rarely . . . I have no doubt that this very convenient business method will continue, and can do so because the whole basis of business rests upon honesty and good faith, and it is very rarely that dishonesty or bad faith undermines it.40

So again market practice was legally validated. But of course this is not always the outcome. There are occasions when transactions entered into in good faith for a legitimate financial purpose are held to be unlawful. Such was the effect of the House of Lords’ decision in Hazel v Hammersmith and Fulham London Borough Council,41 a case concerning interest rate swap transactions entered into in the market by a local authority. Some commentators, including myself, thought this an unfortunate decision, but since I was a member of the Court of Appeal with whom the House disagreed my own opinion is not altogether surprising.42

I have lingered for so long in the past not, or not only, out of antiquarian zeal but because I suggest that the lessons of the past—the legal virtues of clarity, simplicity, intelligibility, uniformity, the alignment of sound market practice and legal principle, purposive interpretation, the overriding requirement of good faith—provide the surest guide in the rapidly changing commercial world in which, businessmen and lawyers alike, we now live. The rise of truly transnational corporations, the revolution in global communication technology, the massive increase in global financial flows, and the creation of global financial and capital markets have made the world a different place. A European author has pointed to a series of legal developments directly relevant for the transnationalization of commercial law: the victory of the doctrine of party autonomy; the realization that in many cases the technicalities of domestic legal rules do not fit for international trade; the informal nature of much law-making in the fields of private and public international law; the increased significance of non-governmental organizations; the success of the UN Convention on Contracts for the International Sale of Goods and other international uniform law instruments; the decreasing significance of private international law; the emphasis on fairness and reasonableness in international contract law; the acceptance of comparative law as an independent legal science; the gradual convergence of civil and common law; the growth of a modern common law of Europe and the development towards a European Civil Code; the transnationalization of areas which have so far been reserved for domestic legislatures such as antitrust and bankruptcy law; the growth of arbitration and alternative dispute-resolution mechanisms in international trade; the equation of arbitration and state courts as genuine adjudication procedures and the emergence of a genuine arbitral case law.43

‘All of these factors’, the author concludes, ‘have a basic common denominator: the erosion and irrelevance of national boundaries in markets which can truly be described as global or “transnational” and the decreasing significance of state-sovereignty for rule-making and rule enforcement.’44

So the challenge is clear. Home-grown solutions and rules, however serviceable in their own day, may no longer serve. A broader transnational approach, drawing on the experience and wisdom of businessmen and lawyers all round the world, is called for. Mansfield’s close attention to the laws and customs of foreign countries points the way. And the building blocks are being put into place. Some, like the Uniform Customs and Practice for Documentary Credits, have been in existence for many years and have proved admirably effective. Others, like the International Sales Convention, the UNIDROIT Principles of International Commercial Contracts, and the Principles of European Contract Law45 are of more recent vintage. The Commission on European Contract Law, responsible for formulating these European Principles and liberated from the constraints of any national law, has formulated two propositions dear to the heart of Lord Mansfield. Article 2.101(1) provides that the contract is concluded if the parties intended to be legally bound and have reached a sufficient agreement without any further requirement. So the doctrine of consideration with all its artificialities is discarded. And Article 1.106 simply provides: ‘Each party must act in accordance with good faith and fair dealing’.

The challenge, for the business community, for legal practitioners, for arbitrators, and for courts in this new and bracing transnational environment is, I suggest, immense but clear: to ensure that in the future, as (on the whole) in the past, the law acts as the handmaid of commerce and not as an adversary, a fetter, or an irritant.
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A New Thing Under the Sun?

The Interpretation of Contracts and the ICS Decision*

The story is told of a science teacher called upon at short notice to cover for an absent colleague by taking a lesson in English literature, an unfamiliar subject to him. The class was studying The Merchant of Venice and all went well until an odious child in the front row put her hand up. ‘Please, Sir’, she asked, ‘when Shakespeare says “The quality of mercy is not strain’d”, does he mean strained in the sense of “stretched” or “extended” or “strained” in the sense of “filtered”?’ The science teacher was momentarily thrown, but recovered quickly. ‘If you look at the text closely’, he replied, ‘you will see that Shakespeare says quite clearly that the quality of mercy is not strained, so the question doesn’t arise.’

Such a convenient escape route is not, unhappily, available to lawyers instructed to advise on the meaning of disputed provisions in a commercial contract, or to judges required to rule on the meaning of such provisions. For better or worse, they must do their best to say what such provisions mean. This is by no means an easy task, as evidenced by the amount of time which commercial lawyers and courts devote to it, and by the divergence of opinion which not infrequently emerges. But there is probably agreement on the broad objective to be achieved. As Lord Goff of Chieveley put it (extra-judicially):

    We are there to help businessmen, not to hinder them: we are there to give effect to their transactions, not to frustrate them: we are there to oil the wheels of commerce, not to put a spanner in the works, or even grit in the oil.1

Lord Steyn, also extra-judicially, made very much the same point:

    A thread runs through our contract law that effect must be given to the reasonable expectations of honest men . . . The function of the law of contract is to provide an effective and fair framework for contractual dealings.2

The problem of course arises when one tries to give practical effect to these laudable aims.3

It is often suggested and widely believed that our forebears of 50 to 100 years or more ago adopted a strictly literal approach to the interpretation of contracts, but that we now adopt a much more flexible and rationalist approach. This comparison, although capturing an element of the truth, is in my opinion considerably exaggerated. One recalls that Lord Blackburn was not speaking only of statutory interpretation when in River Wear Commissioners v Adamson in 1877 he said:

    My Lords, it is of great importance that those principles should be ascertained; and I shall therefore state, as precisely as I can, what I understand from the decided cases to be the principles on which the Courts of Law act in construing instruments in writing; and a statute is an instrument in writing. In all cases the object is to see what is the intention expressed by the words used. But, from the imperfection of language, it is impossible to know what that intention is without inquiring farther, and seeing what the circumstances were with reference to which the words were used, and what was the object, appearing from those circumstances, which the person using them had in view; for the meaning of words varies according to the circumstances with respect to which they were used.4

That is a very modern-sounding approach, which had its counterpart in Scotland where in Bank of Scotland v Stewart in 1891 Lord President Inglis said:

    In a question of this kind, arising upon the construction of a contract, the Court are quite entitled to avail themselves of any light they may derive from such evidence as will place them in the same state of knowledge as was possessed by the parties at the time that the contract was entered into.5

Again, a very modern approach.6 On the other side of the comparison, it is one thing to abjure pedantic literalism, as we all do; it is quite another to suggest that the terms in which the contracting parties have chosen to express their bargain are not in all cases important and in most decisive. I am inclined to think, as suggested by Professor McMeel, that what Lord Hoffmann described in Investors Compensation Scheme Ltd v West Bromwich Building Society7 (hereafter ‘ICS’) as a ‘fundamental change’ over recent years may:

    come to be seen, with greater historical perspective, as more a change of emphasis or of rhetoric.8

In the view of one judge of the Commercial Court:

    Lord Hoffmann was simply overruling old and outdated cases by reference to an approach to construction which has been followed in the Commercial Court for many years.9

The sober truth may be, as I ventured to suggest in an unreported judgment in 1993,10 that ‘construction is a composite exercise, neither uncompromisingly literal nor unswervingly purposive’. Lord Hoffmann’s opinion has, however, been widely perceived as effecting a radical change in the law, and to examine the soundness of that perception it is, I think, necessary to remind oneself of what Lord Hoffmann actually said and of the authority on which he drew.

It will be recalled that Lord Hoffmann introduced his discussion of principle by referring to the speeches of Lord Wilberforce in two cases in which a fundamental change in the law is said to have been made. The first of these cases was Prenn v Simmonds.11 The only issue before the House in that case was one of construction since the House, having found for the claimant on this issue, heard no argument on his alternative claim for rectification. He, however, contended that a mass of evidence, oral and documentary, as to the parties’ intentions, admissible on the claim for rectification, was similarly admissible when considering the issue of construction.12 This contention the House roundly and unanimously rejected. That such evidence is inadmissible on an issue of construction is, I think, the only general proposition of law for which the case is authority. But Lord Wilberforce did very lucidly state what he clearly regarded as settled principle:

    The time has long passed when agreements, even those under seal, were isolated from the matrix of facts in which they were set and interpreted purely on internal linguistic considerations.13

Citing the passage of Lord Blackburn’s judgment in the River Wear Commissioners case which I have already mentioned, Lord Wilberforce saw no need to appeal to any modern, anti-literal tendencies; it had been clear, at any rate since 1859, that evidence of mutually known facts might be admitted to identify the meaning of a descriptive term.14 What he could not accept, and what he went on to address, was whether prior negotiations could be looked at in aid of construction of a written document. Rejecting the notion that English law was left behind in some island of literal interpretation, he cited a 1918 judgment of Cardozo J15 for the proposition that surrounding circumstances may stamp upon a contract a popular or looser meaning than the strict legal meaning, certainly when adoption of the latter would make the transaction futile. Praising this judgment for its combination of classicism and intelligent realism, Lord Wilberforce was laying no claim to novelty. It is perhaps unsurprising that the editors of the Weekly Law Reports did not assign their report of Prenn v Simmonds to their premier series.16

The second case to which Lord Hoffmann made express reference was Reardon Smith Line Ltd v Yngvar Hansen-Tangen.17 As explained by Lord Wilberforce, the appeals in that case arose out of a charterparty and subcharterparty both relating to a newbuilding tanker to be constructed in Japan. By the time the ship was ready for delivery the market had collapsed in the wake of the 1974 oil crisis and the charterers’ interest was to escape from their contracts by rejecting the vessel. The ground upon which they sought to do so was that the vessel tendered did not correspond with the contractual description. This was because there had been a change in the building plan and the newbuilding had been assigned a different number at a different yard from that in the charterparty documentation, Oshima 004 instead of Osaka 354. The vessel as built met the charterparty specification. Thus the charterers’ argument made little appeal on the merits. It was in this context that Lord Wilberforce said:

    It is less easy to define what evidence may be used in order to enable a term to be construed. To argue that practices adopted in the shipbuilding industry in Japan, for example as to sub-contracting, are relevant in the interpretation of a charterparty contract between two foreign shipping companies, whether or not these practices are known to the parties, is in my opinion to exceed what is permissible. But it does not follow that, renouncing this evidence, one must be confined within the four corners of the document. No contracts are made in a vacuum: there is always a setting in which they have to be placed. The nature of what is legitimate to have regard to is usually described as ‘the surrounding circumstances’ but this phrase is imprecise: it can be illustrated but hardly defined. In a commercial contract it is certainly right that the court should know the commercial purpose of the contract and this in turn presupposes knowledge of the genesis of the transaction, the background, the context, the market in which the parties are operating.18

Lord Wilberforce then repeated his citation of Cardozo J, referred to the construction given by the House to the phrase in issue in Prenn v Simmonds, and pointed out that in Wickman Machine Tool Sales Ltd v L Schuler AG19 the House had, unusually, interpreted the disputed expression in the light of a special business situation. Lord Wilberforce then continued:

    It is often said that, in order to be admissible in aid of construction, these extrinsic facts must be within the knowledge of both parties to the contract, but this requirement should not be stated in too narrow a sense. When one speaks of the intention of the parties to the contract, one is speaking objectively—the parties cannot themselves give direct evidence of what their intention was—and what must be ascertained is what is to be taken as the intention which reasonable people would have had if placed in the situation of the parties. Similarly when one is speaking of aim, or object, or commercial purpose, one is speaking objectively of what reasonable persons would have in mind in the situation of the parties. It is in this sense and not in the sense of constructive notice or of estopping fact that judges are found using words like ‘knew or must be taken to have known’ (see, for example, the well-known judgment of Brett LJ in Lewis v Great Western Railway Co (1877) 3 QBD 195).20

Lord Wilberforce went on to give illustrations, describing as ‘particularly interesting’ the speeches of the House in 1914 in Charrington & Co Ltd v Wooder.21 Among these was a very clear statement by Lord Dunedin:

    Now, in order to construe a contract the Court is always entitled to be so far instructed by evidence as to be able to place itself in thought in the same position as the parties to the contract were placed, in fact, when they made it—or, as it is sometimes phrased, to be informed as to the surrounding circumstances.22

Having quoted these opinions Lord Wilberforce continued:

    I think that all of their Lordships are saying, in different words, the same thing—what the court must do must be to place itself in thought in the same factual matrix as that in which the parties were. All of these opinions seem to me implicitly to recognise that, in the search for the relevant background, there may be facts which form part of the circumstances in which the parties contract in which one, or both, may take no particular interest, their minds being addressed to or concentrated on other facts so that if asked they would assert that they did not have these facts in the forefront of their mind, but that will not prevent those facts from forming part of an objective setting in which the contract is to be construed.23

He then demonstrated that that was so in the case under appeal. In ICS Lord Hoffmann questioned whether the fundamental change which had overtaken the law as a result particularly of these speeches of Lord Wilberforce had always been sufficiently appreciated.24 I wonder a little if Lord Wilberforce appreciated this himself. Certainly, his language fell far short of the apocalyptic. But no-one, I think, would quarrel with Lord Hoffmann’s general statement of principle, that (subject to one important exception) documents are interpreted by judges according to the common sense principles by which any serious utterance would be interpreted in ordinary life and that almost all the old intellectual baggage of ‘legal’ interpretation (by which I take him to refer, primarily at least, to the so-called rule that the judge should pay no attention to anything outside the four corners of the document) has been discarded.25

So much for Lord Hoffmann’s general summary of the relevant principles. The first of his more specific principles, it will be recalled, is:

    (1) Interpretation is the ascertainment of the meaning which the document would convey to a reasonable person having all the background knowledge which would have been reasonably available to the parties in the situation in which they were at the time of the contract.26

This is, I think, a very clear but also (and this is not said by way of criticism or disparagement) an entirely orthodox statement of principle, and I do not think that it has been regarded as controversial. By ‘available to the parties in the situation in which they were at the time of the contract’ I take Lord Hoffmann to be referring to information which it is objectively reasonable to attribute to them, things which they may reasonably be taken to have known, not to knowledge which they could have obtained had they, improbably, gone off to a reference library.

Lord Hoffmann’s second statement of specific principle was expressed in this way:

    (2) The background was famously referred to by Lord Wilberforce as ‘the matrix of fact’, but this phrase is, if anything, an understated description of what the background may include. Subject to the requirement that it should have been reasonably available to the parties and to the exception to be mentioned next, it includes absolutely anything which would have affected the way in which the language of the document would have been understood by a reasonable man.27

It is this passage of Lord Hoffmann’s opinion which has provoked controversy, and I must return to it. But I should note that in Bank of Credit and Commerce International SA v Ali28 he made plain that by ‘absolutely anything’ he had meant ‘anything which a reasonable man would have regarded as relevant’. He had not thought it necessary to emphasize this, and I for my part would not have thought so either.

Lord Hoffmann’s third specific principle relates to the prior negotiations exception which had been the subject of the decision in Prenn v Simmonds.29 He said:

    (3) The law excludes from the admissible background the previous negotiations of the parties and their declarations of subjective intent. They are admissible only in an action for rectification. The law makes this distinction for reasons of practical policy and, in this respect only, legal interpretation differs from the way we would interpret utterances in ordinary life. The boundaries of this exception are in some respects unclear. But this is not the occasion on which to explore them.30

This prior negotiation exception has also provoked much discussion, and I shall return to it briefly at the end.

The fourth specific principle was put in this way:

    The meaning which a document (or any other utterance) would convey to a reasonable man is not the same thing as the meaning of its words. The meaning of words is a matter of dictionaries and grammars; the meaning of the document is what the parties using those words against the relevant background would reasonably have been understood to mean. The background may not merely enable the reasonable man to choose between the possible meanings of words which are ambiguous but even (as occasionally happens in ordinary life) to conclude that the parties must, for whatever reason, have used the wrong words or syntax: see Mannai Investments Co Ltd v Eagle Star Assurance Co Ltd [1997] AC 749.31

This seems to me obviously right and sensible. Any statement takes its colour from the context in which it is made, as ‘Good morning, how are you?’ may, depending on context, be a meaninglesscivility or a professional enquiry about a person’s health. I see no reason why the court should not correct the mistake of one contracting party which the other would have recognized as such, as a majority of the House held to be the case in Mannai, and as was unanimously held in The Starsin,32 where it was clear both that words had been omitted from a printed clause in a bill of lading and what those words were.

Lord Hoffmann’s fifth and last principle was this:

    (5) The ‘rule’ that words should be given their ‘natural and ordinary meaning’ reflects the common sense proposition that we do not easily accept that people have made linguistic mistakes, particularly in formal documents. On the other hand, if one would nevertheless conclude from the background that something must have gone wrong with the language, the law does not require judges to attribute to the parties an intention which they plainly could not have had. Lord Diplock made this point more vigorously when he said in Antaios Compania Naviera SA v Salem Redierna AB [1985] AC 191, 201:

        ‘if detailed semantic and syntactical analysis of words in a commercial contract is going to lead to a conclusion that flouts business common-sense, it must be made to yield to business commonsense.’ 33

This seems to me to be correct. Any other approach would in my view flout the principle that the law should be the handmaid of commerce, not its dominatrix.

So I return to the second principle, that in which Lord Hoffmann treated the admissible background as including absolutely anything which a reasonable man would have regarded as relevant to the understanding of the contractual statement in question. This has provoked a great deal of discussion, both judicially and extra-judicially. Those reacting have fallen, very broadly, into three camps: the hostile, the wary, and the approving.

The first blast of a critical trumpet was sounded by the English Court of Appeal within a month of the ICS decision when, in an unreported judgment,34 Saville LJ said:

    It is difficult to quarrel with the general proposition that when interpreting an agreement the court is trying to work out what the parties intended to agree, rather than analysing words in a vacuum. Thus where the words the parties have used are ambiguous or, read literally, are meaningless or nonsensical, the surrounding circumstances must be considered in order to select the appropriate meaning or to try to give the words meaning or sense. However, where the words used have an unambiguous and sensible meaning as a matter of ordinary language, I see serious objections in an approach which would permit the surrounding circumstances to alter that meaning.

        Firstly, such an approach would seem to entail that even where the words that the parties have chosen to use have only one meaning; and that meaning (bearing in mind the aim or purpose of the agreement) is not self-evidently nonsensical, the Court will not be allowed to adopt that meaning without an examination of the surrounding circumstances, which could involve discovery, interrogatories, cross-examination and the like; for a party seeking to challenge that meaning could assert with great force that until the circumstances are fully examined, it is impossible to decide whether or not they should override the plain words of the agreement. This would do nothing but add to the costs and delays of litigation and indeed of arbitration, much of which is concerned with interpreting agreements.

        Secondly, the position of third parties (which would include assignees of contractual rights) does not seem to have been considered at all. They are unlikely in the nature of things to be aware of the surrounding circumstances. Where the words of the agreement have only one meaning, and that meaning is not self evidently nonsensical, is the third party justified in taking that to be the agreement that was made, or unable to rely on the words used without examining (which it is likely to be difficult or impossible for third parties to do) all the surrounding circumstances? If the former is the case, the law would have to treat the agreement as meaning one thing to the parties and another to third parties, hardly a satisfactory state of affairs. If the latter is the case, then unless third parties can discover all the surrounding circumstances and are satisfied that they make no difference, they cannot safely proceed to act on the basis of what the agreement actually says. This again would seem to be highly unsatisfactory.

. . .

        To my mind there is much to be said for the simple rule that where the words the parties have chosen to use have only one meaning, and that meaning (bearing in mind the aim or purpose of the agreement) is not self evidently nonsensical, the law should take that to be their intended agreement, and should not allow the surrounding circumstances to override what (ex hypothesi) is clear and obvious. This would enable all to know where they stand without the need for further investigations; and for the court to provide the answer, where the point is contested, without undue delay or expense. The law of rectification provides the means for correcting the agreement where the parties have made a mistake in writing it down. To my mind what appears to be the present law does no service to the international or domestic commercial community, let alone others, such as those entering into leases and the like.

        For these reasons it seems to me that what appears to be the latest approach requires qualification, if not reconsideration.

Judge LJ, making more detailed reference to ICS, echoed these doubts. He said:

    It therefore appears that if one party to the written contract wishes to dispute the obvious meaning of the words actually used in the document, as I understand it, he is entitled to do so by canvassing all the permitted matters of background—‘absolutely anything’—which will serve to undermine the conclusion that the contract means what it apparently says. If this is the correct conclusion then I am bound to say expressly that I share the concerns expressed by Saville LJ in his judgment.

A few months later the Court of Appeal renewed the assault, again in an unreported judgment,35 when Staughton LJ, referring to this second principle of Lord Hoffmann, said:

    No authority is cited for that proposition, and it is not possible to tell whether it was the subject of argument. There does not appear to have been any dispute as to what matrix should be taken into account; . . . As I indicated in the cases cited earlier, it is often difficult for a judge to restrain the enthusiasm of counsel for producing a great deal of evidence under the heading of matrix, which on examination is found to contribute little or nothing to the true understanding of the parties’ contract. All, or almost all, judges are now concerned about the huge cost of litigation. I have to say that such a wide definition of surrounding circumstances, background or matrix seems likely to increase the cost, to no very obvious advantage.

The Lord Justice suggested that surrounding circumstances should be confined, as he had said in an earlier case, to ‘what the parties had in mind, what was going on around them at the time when they were making the contract’. Sir Christopher Staughton renewed this criticism in a paper delivered to a student audience in Cambridge in January 1999 when, having cited Lord Hoffmann’s words, he commented:

    It is hard to imagine a ruling more calculated to perpetuate the vast cost of commercial litigation. In the first of the Mirror Group Newspaper cases I said that, as it then appeared to me, the proliferation of inadmissible material with the label ‘matrix’ was a huge waste of money, and of time as well. Evidently Lord Hoffmann does not agree.36

Another commentator in the Cambridge Law Journal accused Lord Hoffmann of forgetting the lessons of the past and of turning the judge into a director of research.37 A similar criticism was made more recently by Alan Berg, a solicitor in Tel Aviv, who, although explicitly criticizing Lord Hoffmann’s first principle, was really, I think, criticizing his second when he wrote:

    It is not suggested that there should be a retreat to literalism. However, the fiction that contracts are addressed to the original parties should be abandoned. Most professionally drafted commercial contracts are intended to be used by, and are therefore addressed to, people who will know the basic background to the deal, but no more than that. What, therefore, is the logic of insisting that such a contract must be interpreted in the light of all the background knowledge which, historically, was reasonably available to the original parties at the time of the signing?38

But perhaps the most thorough-going attack on Lord Hoffmann’s second principle is that of Richard Calnan, also a practising solicitor and a partner in a leading City of London firm.39 He is ‘dismayed by the willingness of the court to ignore what the contract said and to impose its own view of what it thought was meant’.40 He says that the ‘surrounding matrix of facts’, which, for many years, has been the background against which a contract is to be construed, now enables a vast amount of extrinsic evidence to be used in the construction exercise.41 This is likely to extend the length of hearings and increase costs, without being of real value.42 It produces uncertainty.43 He speaks of ‘having to trawl through vast amounts of background information’44 and of having to ‘delve into vast amounts of background material particular to the parties’.45 The approach in ICS, he suggests, confuses construction with rectification,46 and the approach in that case is flawed.47 Establishing the surrounding facts should involve only a limited enquiry into the background which would have been apparent to someone in the same position as the parties at the time the contract was entered into.48 If words are clear, they should not be rewritten.49 If there is no ambiguity, the courts should give a phrase its apparent meaning, ‘however unreasonable that might seem’.50

Among the wary, I would include, at any rate initially, the Scottish courts. In Bank of Scotland v Dunedin Property Investment Company Ltd51 the Lord President (Rodger) preferred to express no opinion on Lord Hoffmann’s formulation, although noting that Lord Hope of Craighead and Lord Clyde had agreed with it.52 Lord Kirkwood referred to ICS with at least qualified approval53 as did Lord Caplan, while noting that some of Lord Hoffmann’s obiter observations had attracted comment in recent cases.54 In Bank of Scotland v Frank James Junior55 Lord Penrose referred to three of Lord Hoffmann’s principles which had been relied on, while recognizing that his analysis had not had unqualified support. In Waydale Ltd v DHL Holdings (UK) Ltd (No 2),56 it appears that counsel preferred not to cite ICS. This wariness has been reflected in the academic commentary on ICS in Scotland.57

My impression is that in more recent cases there is less wariness. Thus in Project Fishing International v Cepo Ltd58 the Inner House observed that there seemed to be no significant difference between the parties as to the principles to be applied to the construction of commercial contracts, and there was a full citation of ICS. In Glasgow City Council v Caststop Ltd59 the successful respondents’ reliance on ICS was noted by the Inner House without disapproval, and in Diamond Offshore Drilling (UK) Ltd v Gulf Offshore NS Ltd60 the Inner House, which had been referred to ICS, recorded the absence of any suggestion at the end of the day that there was a real difference between English and Scottish rules of construction.61 In Simmers v Innes62, ICS was cited and followed. So it seems that, despite initial wariness, the decision is now accepted, as it has been in Ireland,63 Northern Ireland,64 and Singapore.65 The High Court of Australia should perhaps be numbered among the wary, finding it unnecessary to decide66 whether the House of Lords took a broader view of the admissible background than it had itself taken some years earlier but ruling that Australian courts should in any event follow its earlier decision.67 In Canada the ICS analysis has escaped notice, since the subject matter has been held to be covered by a recent decision of the Supreme Court of Canada68 and ICS has, it seems, never been referred to by the Supreme Court, an omission regretted by a Canadian commentator who, although regarding the Canadian rule as probably preferable, feels that the omission has impoverished the discussion of these questions in Canada.69

Then there is the third camp, comprising those who have approved the ICS formulation. First in the field was David Fleming in the Cambridge Law Journal who thought it:

    preposterous that Lord Hoffmann should have to tell lawyers (inter alios) how to read, but he has done so quite superbly.70

Shortly thereafter, in the same journal, the ICS judgment was described as ‘important’,71 an adjective later used in the House of Lords itself.72 It was welcomed by Professor McLauchlan in New Zealand, who wrote that within a short span of time in the 1990s ‘[a] quiet revolution in the law of contract interpretation has taken place’ such that the ICS formulation, despite some criticism, ‘is rapidly becoming the bible for the Courts in contract interpretation disputes’.73 In a paper based on his inaugural lecture at the University of Bristol, Professor McMeel suggested that ‘any legal rule which purports to cut down or delimit the contextual scene in which a contract is made for the purposes of construction is presumptively unsound’.74 Attempts to resuscitate the so-called parol evidence rule by juristic or judicial dinosaurs were in his view a retrograde step.75 The new development was a healthy one.76 Professor McMeel has renewed his support for the decision in a more recent paper,77 in which he questioned, as I have done, whether the judges of yesteryear were ever as blinkered in their approach to construction as is supposed.78 To make his point he quoted a statement taken from the 1928 edition of Norton on Deeds:

    Repugnant words may be rejected: omitted words may be supplied: words may be transposed: parentheses may be inserted: and false grammar or incorrect spelling may be disregarded: if the intention of the parties sufficiently appear from the context.79

He notes that judges do not adopt a strict or pedantic reading of language as a matter of course, and common sense and context should inform a reading.80 Significantly, since the time and cost of trawling through vast amounts of material to ascertain the factual context is perhaps the most frequently and loudly heard objection to Lord Hoffmann’s formulation, he challenges whether that is actually so, citing a recent judgment of Arden LJ in which she said:

    When the principles in the ICS case were first enunciated, there were fears that the courts would on simple questions of construction of deeds and documents be inundated with background material . . . Speaking for myself, I am not aware that the fears expressed as to the opening of floodgates have been realized. The powers of case management in the Civil Procedure Rules could obviously be used to keep evidence within its proper bounds. The important point is that the principles in the ICS case lead to a more principled and fairer result by focusing on the meaning which the relevant background objectively assessed indicates the parties intended.81

The professor adds: ‘I agree’.82

I also agree. Notable for its absence in the criticisms made of the ICS formulation is the one accusation which, if established, would be truly damaging: that application of this approach leads to a construction of contractual documents which does not reflect the commercial intentions of the parties. Unless that criticism can be made and brought home, it would need compelling arguments to displace the current approach to the task of seeking to give effect to the reasonable expectations of honest men.

I do not think that such arguments exist. Encouraged by Arden LJ, I question whether courts are inundated with vast quantities of material relied on to throw light on the factual context of a contract. But to the extent that they are, and solicitors feel obliged to trawl through vast amounts of material before advising their clients, this is not what Lord Hoffmann intended or contemplated, as should, I think, have been understood. As he made clear in BCCI v Ali:

    I was merely saying that there is no conceptual limit to what can be regarded as background. It is not, for example, confined to the factual background but can include the state of the law (as in cases in which one takes into account that the parties are unlikely to have intended to agree to something unlawful or legally ineffective) or proved common assumptions which were in fact quite mistaken. But the primary source for understanding what the parties meant is their language interpreted in accordance with conventional usage: ‘we do not easily accept that people have made linguistic mistakes, particularly in formal documents’. I was certainly not encouraging a trawl through ‘background’ which could not have made a reasonable person think that the parties must have departed from conventional usage.83

The potential prejudice to a third party assignee if the interpretation of a contract is influenced by matters known to the original contracting parties but not to him is, on its face, a more compelling point. But some contracts are readily assignable in the market in the ordinary course of business and some are not. Where they are, that will be a fact well known to commercial parties and is likely of itself to be a matter highly germane to the interpretation of the document, mandating a more or less literal approach to the terms expressed. I do not know of cases in which this has proved a problem in practice.

Certainty of interpretation, however hard to achieve, is of course a highly desirable goal in commercial transactions.84 It is said to be promoted by giving a rather literal meaning to the language used. But I very much doubt whether that object is achieved by giving the contract terms a meaning which reasonable commercial parties, placed as they were and knowing what they did, would be unlikely to have intended. The closer the courts can approach to that meaning, generally speaking, the more certain the likely outcome, since this is a meaning which should reflect the reasonable expectations of honest men and be as readily perceived by a party and his legal advisers as by a judge.

The rule excluding evidence of prior negotiations for purposes of construction (as opposed to rectification), preserved by the House in Prenn v Simmonds and again in ICS, continues to be a staple of debate. Lord Nicholls called for abrogation of the rule in an influential article.85 At a recent colloquium in Oxford attended by academics and practitioners, opinion was almost equally divided, the academics mostly favouring abrogation of the rule, the practitioners keeping it.86 In 2002 Lord Steyn considered that the rule about prior negotiations might for the moment be relatively safe in England, but was less confident about the rule excluding evidence of subsequent conduct.87 It seems to me clear that if in the course of negotiating a contract the parties use a certain expression as having a certain agreed meaning, and if the meaning of that expression when used in the final contract falls to be interpreted, evidence should be admissible of the meaning that the parties gave the expression in their private dictionary. It was so held in The Karen Oltmann,88 and this rule (never to my knowledge questioned) seems to me wholly consistent with the rule which admits evidence of the meaning of trade and technical expressions. But subject to that exception I align myself with the judicial dinosaurs, if such they be, for two main reasons. First, the admission of such evidence for the purpose of construing a contract in my view undermines the objective basis of interpretation to which we adhere.89 In almost any contractual negotiation worth the name, the parties will have competing and sometimes fluctuating aims, which they may or may not achieve. Any detailed consideration of the exchanges to and fro is in my view liable to lead to excessive emphasis on what the parties wanted to agree and too little on what they actually did agree. The second reason is more practical. Any major contractual negotiation generates a huge amount of material, much of which (like the travaux preparatoires of an international convention) tends to be entirely inconclusive. But this exercise, unlike that contemplated by Lord Hoffmann, really would have the potential to increase, hugely, the complexity, and with it the time and cost, of commercial litigation. But, like Lord Steyn, I would not put money on the survival of the rule excluding evidence of subsequent conduct as an aid to construction. It is intriguing, at least to an English lawyer, to note that in Baird’s Trustees v Baird and Co90 in 1877 the Lord Justice-Clerk said:

    It is unnecessary to say anything about rules of interpretation, for none are involved here excepting two of the most elementary—first, that the Court are entitled, in reading this contract, to be placed in the position of the parties to it, by ascertaining the surrounding circumstances; and, secondly, that the best exposition of doubtful expressions in a mercantile contract is the manner in which the persons who used them carried them into effect.

There are, as I understand, other decisions to the same effect, and the Scottish courts appear to have been readier than their English counterparts to admit evidence of the parties’ post-contractual actings, at any rate where the contract is ambiguous.91

So perhaps the law in England will soon be back to where it appears to have been, in Scotland, 130 years ago.92
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The Internationalization of the Common Law*

In a lecture some years ago on the future of the common law, I ventured to suggest that it would ‘flow not in a single broad channel, like the Nile, but in a mass of smaller channels, like the Nile Delta’.1 While recognizing the risk that a metaphor, cast as the servant of rational argument, may usurp the role of master, I think this one makes a valid point. But it calls for two important qualifications.

The first qualification is that the common law never did flow in a single broad channel. From earliest days the Scots developed a common law distinctively different from that of England, and in important fields these differences survived the Act of Union in 1707 and the exercise of a final right of appeal to a tribunal sitting in London which, if it included Scots lawyers, did so (until 1876) only fortuitously, and thereafter almost invariably included a majority unlearned in Scots law. That may be dismissed as a somewhat parochial example. The same cannot be said of the United States where, from 1776 onwards, a distinctive jurisprudence was developed in a plethora of jurisdictions, none of them bound by decisions of courts sitting in Westminster. Thus the common law cannot be realistically regarded, particularly in modern times, as a monolith.

My second qualification is that the Privy Council never, even at the height of its power and authority, purported to apply a single legal code uniformly applicable to all the countries and territories subject to its jurisdiction. Its handling of Indian appeals perhaps provides the best example of what, by the standards of the day, was an impressive sensitivity and open-mindedness. For example, asked to apply in India the English rule that the goods of one who has committed suicide should be forfeited to the Crown, the Privy Council (agreeing with the Supreme Court at Calcutta) declined to do so, recognizing that suicide need not in all societies and in all circumstances be regarded as the worst of all murders but as:

    deriving its moral character altogether from the circumstances in which it is committed: sometimes as blameable, sometimes as justifiable, sometimes as meritorious, or even an act of positive duty.2

Sitting as the final court of appeal from countries such as South Africa and Ceylon where the common law was Roman-Dutch and not English in origin, it was that law and not the domestic law of the United Kingdom or any part of it which the Privy Council was bound to apply. In much more recent times the Privy Council has deferred to the judgment of the High Court of Australia on the desirability and acceptability of departing from a construction put upon a statute over 50 years before.3 And more recently still, the Privy Council roundly recognized that it was properly open to the judges of New Zealand to develop its common law along lines distinctively different from those currently prevailing in England:

    in the present case the judges in the New Zealand Court of Appeal were consciously departing from the English case law on the ground that conditions in New Zealand are different. Were they entitled to do so? The answer must surely be ‘Yes’. The ability of the common law to adapt itself to the differing circumstances of the countries in which it has taken root, is not a weakness, but one of its great strengths. Were it not so, the common law would not have flourished as it has, with all the common law countries learning from each other.4

Whether this passage should be read as a death-bed repentance, I leave others to judge.

These qualifications are, I would suggest, important. But, although they weaken, they do not falsify one obvious and inescapable fact: that, in the countries of the Commonwealth where its writ ran, the Privy Council had an inhibiting effect on the development of the common law. In the heyday of Empire, this must indeed have been seen as an important part of its purpose: to extend the benefits of an old and sophisticated jurisprudence to territories which had not, as yet, had the time or perhaps the resources to develop an indigenous legal tradition of their own. But for most of the period since 1876 the effect of the system as operated is clear. The Privy Council was predominantly composed of those who also sat as members of the House of Lords in its capacity as the (virtual) supreme court of the United Kingdom. It would be very natural, if it was not in general obligatory, for Law Lords to apply substantially the same common law principles in the Privy Council as they applied in the House. But until liberated in 1966 the House of Lords held itself bound by its own decisions. So the process was, I think, doubly inhibiting. Those sitting in London were inhibited in developing common law principles to govern matters covered by settled House of Lords authority. And the overseas courts from which appeals lay were even more severely inhibited, because bound to give effect to what the Privy Council had decided (no doubt including, in the real world, what it was supposed the Privy Council would decide if the case reached it). Thus, within the Commonwealth, common law jurisprudence was effectively ‘Made in Britain’ and it was an export trade only.

I do not find it surprising that the leading countries of the Commonwealth, notably including Canada and Australia, found these constraints irksome, or even intolerable, and chose to assert their legal autonomy. Nor do I find this disturbing. Indeed, I consider the process beneficial for all concerned, for a series of reasons which, in the manner of a bad advocate, I will put in ascending order of importance. First, it seems to me on the whole desirable that rules of law should be developed by those with direct knowledge of the conditions in which they will be applied and those whom they will affect; that (in more high-flown language) they should reflect the peculiar genius of the land and its people. Opinions vary on the importance of this. Many of the transactions which come before the courts may be very much the same whether they happen to take place in Melbourne or Mumbai or Manchester. But others may not; and although judges are not democratic representatives, they do hold office in democracies, where the perceptions of the people matter; and there is understandable distrust of a faraway body of which people know little.

Secondly, it is surely true of all bodies, however eminent and illustrious, that they go through good periods and periods which are not so good. They wax and they wane and then (if all is well) they wax again. This is a fact of institutional life. But if a court exercising binding authority, like the Privy Council, is experiencing a fallow period while courts subject to its formal jurisdiction are enjoying an Elizabethan efflorescence, the potential loss to such courts is great. The converse is not equally true, for it is always open to an independent national court voluntarily to adopt principles developed elsewhere. That leads on to my third, and much my most important reason for welcoming the now restricted role of the Privy Council: that it makes possible, in place of a one-way export business, a genuinely international market in legal ideas. It is a truism, but like all truisms it is true, that the courts in comparable developed countries are grappling, day by day, with many of the same problems, often difficult and intractable problems which cannot be resolved in a single case. What looks like a promising solution may prove to be unworkable in practice or may prove difficult to apply or may produce what in medical circles would be called undesirable side effects. Even an established rule, applied in countless cases without difficulty, may yield an unjust answer in an exceptional or novel case.5 Old rules may have to be adapted to conform to the expectations and standards (not least the human rights standards) of the societies in which we live today. Bacon observed that:

    the work which I propound tendeth to pruning and grafting the law, and not to ploughing up and planting it again,

and it is pruning and grafting rather than new planting or the development of new varieties to which judicial effort tends to be devoted. But I hope it is not unduly portentous to suggest that these are important tasks, of course affecting the lives and fortunes of individual litigants but also affecting the lives and fortunes of many others not involved in the particular case. They are surely tasks to be performed, not in isolation, but with the full benefit of others’ experience, experience of solutions that have proved successful but also, scarcely less valuable, experience of solutions that have for any reason proved unsatisfactory. There is great scope for constructive dialogue between independent courts. I would suggest that between the High Court of Australia and the courts of the United Kingdom there has indeed been a constructive high-quality dialogue, the product not of constraint but of mutual respect and shared tradition and recognition of common problems. I shall seek to make good that suggestion by two illustrations.

But first let me digress. I recall an appeal before the House of Lords some 30 years ago in which I appeared as junior counsel. Our opponents cited a case decided in a not very major jurisdiction and my leader, in reply, rather dismissively doubted whether their Lordships would derive much help from such a source. Without a moment’s hesitation or the flicker of a smile, the late Lord Wilberforce (who was presiding) responded:

    Our approach to overseas authorities is very straightforward. If the foreign judge says what we are ourselves inclined to think, then we pay tribute to his erudition and adopt what he says, observing that we could not have hoped to express the point as well as he has done. If, on the other hand, the judge’s thinking does not coincide with our own, we point out that it was a decision given against a different statutory background in a place where different social conditions obtain, and that we are in the circumstances unlikely to derive any substantial assistance from it.

Now Lord Wilberforce was the most open-minded and internationalist of judges, and I would not wish to suggest otherwise. But I do want to dwell a little on the negative aspect of that (as it seems to me humorous) observation: for while there are some fields, such as tax and social security, which are so closely governed by statute as almost wholly to preclude any transfer of jurisprudential thinking from one jurisdiction to another, there are other issues which would at first blush appear to lend themselves to application of principles and solutions developed elsewhere but are in practice found not to do so.

My first illustration of this latter point concerns the defence of qualified privilege: to what extent should this protect statements (necessarily false and defamatory, or the question would not arise) widely published in the course of political and electoral discussion and controversy? Such a question, bound to arise in any liberal democracy, might seem peculiarly apt for development along common lines in different jurisdictions. But experience has so far shown, as I read the cases, a trend towards fragmentation rather than cohesion.

The traditional approach of the English common law to qualified privilege rested on the notion of a duty to communicate information and an interest to receive it, the duty and the interest being ordinarily reciprocal.6 In the common run of cases involving complaints and references and reports this approach was perfectly serviceable. But it was publication on a small scale which was envisaged. In Braddock v Bevins7 in 1948 the defence was held to be available in principle to protect statements made by a candidate about his opponent in an election address distributed at a municipal election, but that ruling was in effect abrogated by statute four years later.8 In New York Times v Sullivan9 the Supreme Court of the United States extended the defence to protect false and defamatory statements made of a public official in a national newspaper, but the ruling was expressly founded on the guarantee of free speech in the First Amendment to the United States constitution and the decision was not, I think, recognized as applicable in countries lacking such a constitutional guarantee.

The issue was nonetheless bound to arise in such countries, and it did: in Theophanous v The Herald & Weekly Times Ltd10 and Stephens v West Australian Newspapers Ltd,11 where the plaintiffs in each case were serving politicians and the defendants were newspapers. A majority of the High Court held the defence to be available in principle even in the case of wide publication by a newspaper, subject to certain conditions, but based its decision very expressly on a freedom found to be implied in the constitution of the Commonwealth, holding that if the constitution were at variance with the common law, then the constitution had to prevail.12 In retrospect, these decisions can now be seen as triggering a chain reaction. The first manifestation of this was in New Zealand in a judgment of Elias J, who declined to strike out a defence of qualified privilege based on the right of political expression pleaded by a national newspaper seeking to resist a claim by a former prime minister still holding elected office. In her judgment the judge drew heavily on Theophanous and Stephens, but was also much influenced by the New Zealand Bill of Rights Act 1990 and based her decision on her perception of the common convenience and welfare of New Zealand society.13 Before an appeal against her decision reached the Court of Appeal of New Zealand, a very similar issue (involving the same plaintiff) arose before the High Court of Australia14 which unanimously recognized an extended defence of qualified privilege, subject to proof by the publisher that it was reasonable to publish,15 where the subject matter of the publication concerned political or government matters enabling the people of Australia as electors to exercise a free and informed choice.16 Like Theophanous and Stephens, this was a decision based on the High Court’s interpretation of the constitution of the Commonwealth.17 The Court of Appeal of New Zealand dismissed Mr Lange’s appeal against the decision of Elias J, after a wide-ranging review of common law authority and with the benefit of the High Court’s recent decision,18 with which it largely agreed save for the requirement of reasonableness.19 Its decision, however, was also based on its assessment of the New Zealand constitutional context and the New Zealand Bill of Rights20 and ‘the nature of New Zealand’s democracy’.21

All these decisions were, of course, highly relevant when another former prime minister, this time of Ireland, claimed damages for libel against a national newspaper in England and the newspaper pleaded qualified privilege.22 The Court of Appeal adhered to the old tests of duty and interest,23 while giving those expressions a much more generous interpretation than was traditional in relation to publication of matters of public interest by the media.24 The court also proposed a third test, relating to the nature, status, and source of the material and the circumstances of the publication,25 which the court considered to be comparable in practice with the High Court’s test of reasonableness.26 The court did not, however, think that the New Zealand decision represented the English common law27 and did not wholly accept the Australian solution, although attaching considerable importance to its adoption of the reasonableness test.28

When, at the same time, an appeal against the New Zealand Court of Appeal’s decision in Lange reached the Privy Council and an appeal against the English Court of Appeal’s decision in Reynolds reached the House of Lords, the possibility of some confluence between these differing streams of authority might have been the outcome. But it was not. The House of Lords in Reynolds was not attracted by the Court of Appeal’s test of circumstances or reasonableness29 and preferred to adhere to the established common law approach,30 while accepting the high importance of free expression on matters of public interest in contemporary society.31 In Lange,32 the Privy Council accepted that there was ‘a high content of judicial policy’ in the solution of the issue raised by the appeal, that different solutions might be reached in different jurisdictions without any faulty reasoning or misconception, and that within a particular jurisdiction the necessary value judgment might be best made by the local courts.33 It pointed out that striking a balance between freedom of expression and protection of reputation calls for a value judgment which depends upon local political and social conditions, including such matters as the responsibility and vulnerability of the press.34 It recognised that:

    [t]he Courts of New Zealand are much better placed to assess the requirements of the public interest in New Zealand than their Lordships’ Board.35

Nevertheless, in the light of the comparative case law which had by this stage emerged, including the clarification of the English common law in Reynolds, the Privy Council thought that the New Zealand Court of Appeal should have the opportunity to reconsider the matter, and so allowed the appeal.36 The earlier decision was accordingly reconsidered in New Zealand but, subject to clarification of one point, affirmed.37 The Court of Appeal repeated that its decision had been based on the constitutional system of New Zealand38 and the 1990 Bill of Rights Act39 and attached importance to its conclusion that:

    New Zealand has not encountered the worst excesses and irresponsibilities of the English national daily tabloids.40

In the Court of Appeal’s view:

    the Reynolds decision appears to alter the structure of the law of qualified privilege in a way which adds to the uncertainty and chilling effect almost inevitably present in this area of law.41

Thus, adhering to its earlier decision, the court concluded:

    Secondly, there are significant differences between the constitutional and political context in New Zealand and in the United Kingdom in which this body of law operates. They reflect societal differences. Thirdly, the position of the press in the two countries does appear to be significantly distinct. And, fourthly, this is an area of the law in which Parliament has essentially left it to the courts to develop the governing principles and apply them to the evolving political social and economic conditions.42

When the High Court again considered the scope of qualified privilege in Roberts v Bass43 the issue turned on the traditional category of qualified privilege and not the extended category recognized in Lange,44 and it was indicated that the requirement of reasonableness applies only to the latter category.45 Again, the constitution of the Commonwealth figured largely in the discussion.46 But, since the publications had been found to be privileged, subject to proof of malice, the issue was what the plaintiff had to prove to establish malice, an issue which had not arisen in Lange but which will doubtless arise again elsewhere.

Thus in the result distinctively different approaches have emerged in Australia, New Zealand, and England (and, for that matter, the United States and Canada). Despite much citation of foreign authority, the decisions in each jurisdiction have in the end turned on factors peculiar to that jurisdiction, whether constitutional, social, political, statutory, or human-rights related. The story amply demonstrates the capacity of the common law to provide local solutions to local problems, but in the free international market of which I have spoken the buyers have shown themselves strongly attracted to goods of local origin.

My second negative illustration, taken from a very different field, can be treated more shortly: when and to what extent may a judge comment to the jury about, or if sitting alone attach significance to, the failure of a criminal defendant to testify at trial? Since defendants were recognized as competent witnesses in some Australian states before the right to testify was accorded in England47 the question first arose on an Australian appeal to the Privy Council.48 But four years later the question arose in England49 and the answer given in each case was the same: that it was open to the judge to comment if, in the exercise of his discretion, he thought it necessary or desirable in the interests of justice to do so.50 This broadly continued to be the position in England although, with the passage of time, a conventional form of direction evolved: the defendant was not obliged to give evidence; he could require the prosecution to prove its case; guilt should not be inferred from a failure to give evidence, which proved nothing and did not establish guilt; but the result was that there was no evidence from him to undermine, contradict, or explain the prosecution evidence.51 Provided the judge did not undermine that direction the judge was free to comment, although judges became increasingly cautious in doing so,52 partly as a result of unhappy experiences on appeal.

A somewhat similar approach was, as I understand, adopted in New Zealand. Trompert v Police53 concerned a district judge sitting alone without a jury and the question, answered affirmatively, was whether he could take account of the defendant’s failure to give evidence in determining whether the charge against him had been proved beyond reasonable doubt. This decision has been more recently affirmed, and held to be compatible with the New Zealand Bill of Rights.54 In Weissensteiner v The Queen55 a majority of the High Court laid down a more detailed but essentially similar rule, recently held to represent the law of Hong Kong.56

Shortly after Weissensteiner, however, in a narrowly balanced decision from which the then Chief Justice and his successor dissented, the Supreme Court of Canada reached a different conclusion.57 Basing itself on the presumption of innocence and the right of a criminal defendant, guaranteed in the Canadian Charter, not to be compelled to be a witness in proceedings against him—the so-called right to silence—the majority reasoned in effect that a decision not to give evidence should entail no adverse consequences, since that would infringe these rights:

    The principle which is applicable to the present case is simply that the failure to testify cannot be placed on the evidentiary scales by the trier of fact.58

In Weissensteiner,59 an appeal from Queensland where no state legislation governed the right to testify, it had been possible for the High Court to consider the question as one of principle and without regard to any enactment. Such was not the case in RPS v R,60 where a trial judge’s observations were held to contravene section 20 of the Evidence Act 1995 of New South Wales which precluded any suggestion that the defendant had failed to give evidence because he was, or believed he was, guilty of the offence charged; and Weissensteiner was distinguished.

The point reached the High Court again in Azzopardi v R.61 Once more, section 20 of the New South Wales statute applied and the effect of Weissensteiner 62 was in issue. The joint reasons of the majority emphasized that:

    cases in which a judge may comment on the failure of an accused to offer an explanation will be both rare and exceptional. They will occur only if the evidence is capable of explanation by disclosure of additional facts known only to the accused. A comment will never be warranted merely because the accused has failed to contradict some aspect of the prosecution case.63

The reasoning in Azzopardi and RPS was followed in another case on appeal from New South Wales in which a majority of the High Court held that the judge was wrong to direct the jury that an inference could be drawn from the defendant’s failure to call a witness who might have given relevant evidence.64

It had meanwhile been enacted in England that a court or jury, in determining the guilt of an accused, might draw such inferences as appeared proper from his failure to give evidence.65 This amendment was generally welcomed by the judges,66 and although the European Court of Human Rights has found violations of the presumption of innocence in the application of a sister provision applying to police interviews, it has not so far condemned it in principle.67

Thus, as matters now stand, a right of comment more extensive than at common law is recognized in England as a direct result of statutory intervention. In Australia the right is somewhat more restricted than under the English common law, partly in response to state legislation. A similar position obtains in Canada, partly in response to the Canadian Charter. In New Zealand a rule very similar to that of the English common law prevails. It is no part of my present purpose to evaluate these different solutions, each of which in its own jurisdiction may be appropriate. It does however appear that on this question—in one sense perhaps minor, in another potentially important to the conduct of a criminal trial—the opportunities for collaborative thinking will in future be limited, since domestic rules have been imposed or adopted from which departure, even if thought to be desirable, will be hard to achieve.

I take equitable estoppel as my first positive example of collaborative judicial development of legal principle. It was well settled that courts of law would not permit evidence to be called to challenge clear and express representations of existing fact on which the other party had relied where he would suffer significant disadvantage if the representor were permitted to resile from his representation. This was the effect of Jorden v Money.68 Courts of equity had, however, taken a more liberal approach, recognizing that even in the absence of a clear and express representation of existing fact it could be inequitable to allow a party to resile from a belief which he had caused or encouraged the other party to entertain, where the other party would suffer significant detriment if the first party were permitted to resile. I have in mind such cases as Ramsden v Dyson,69 Hughes v Metropolitan Railway Co,70 and Birmingham and District Land Company v London and North Western Railway Co.71 The authority of these decisions has never, to my knowledge, been challenged, either in England or in Australia. But they bequeathed a number of conceptual problems of which the most central was how effect could be given to a promise as to future conduct, unsupported by consideration, without destroying the common law rule that consideration is necessary to give a promise contractual effect. Subsidiary, but nonetheless vexing, problems concerned the extent (if any) to which effect could be given to representations as to law rather than fact; and whether the effect of an estoppel arising in such circumstances was evidentiary only or could give rise to a cause of action; the nature of the detriment needed to give rise to an estoppel in such circumstances; and the nature of the relief that could be given.

For half a century or so after these decisions there was very little examination of the problems they threw up, either in Australia or Britain, although the Privy Council did rule in two cases that a representation by a party as to the legal effect of an agreement could give rise to an estoppel.72 It was not however until Dixon J delivered his famous judgments in the High Court in Thompson v Palmer73 and Grundt v Great Boulder Proprietary Gold Mines Ltd 74 that any attempt was made in either jurisdiction to state the rules governing estoppel in any comprehensive way. The pellucid judgments of Dixon J are notable in drawing no distinction between the operation of equity and the common law,75 or between assumptions founded on a representation of existing fact and an assumption founded on a representation as to future conduct;76 in using the language of assumption rather than representation; in illustrating the role to be played by a party in contributing to the adoption of an assumption before he can be estopped from challenging it; and in making clearer than ever before ‘that the real detriment or harm from which the law seeks to give protection is that which would flow from the change of position if the assumption were deserted that led to it’.77 They were judgments which, over time, exerted vast influence.

But not at once. Neither in the argument nor in the unreserved judgment of Denning J (which bore only a passing resemblance to the argument) in Central London Property Trust Ltd v High Trees House Ltd78 was any reference made to either judgment. Although Lord Denning later referred to a correspondence with Sir Owen after the High Trees House case in 1947,79 it seems unlikely that he knew of Thompson v Palmer or Grundt when delivering that judgment. But once alerted, he was not slow to rely on these authorities, Grundt in particular, during the burst of judicial activity which followed High Trees: in Central Newbury Car Auctions Ltd v Unity Finance Ltd,80 where Dixon J’s statement of principle was relied on and quoted;81 in Moorgate Mercantile Co Ltd v Twitchings,82 where Dixon J was again quoted;83 indirectly in Crabb v Arun District Council;84 and yet again in Amalgamated Investment & Property Co Ltd (In Liquidation) v Texas Commerce International Bank Ltd.85 In this last case Lord Denning concluded his judgment by recognizing one general principle of estoppel, shorn of limitations, freed from historical rules of demarcation and the application of restrictive maxims,86 thereby responding to a plea made in 1972 by Lord Hailsham LC,87 echoing observations made by Oliver J two years earlier,88 and substantially repeating what he had himself said some years before.89

In The Vistafjord,90 some years later, the Court of Appeal gave a decision which, in the view of Carter and Harland,91 illustrated the developing trend of treating unconscionability as the touchstone of estoppel.

But by this time the High Court of Australia had once again become the source of constructive judicial thinking on this subject. Michael Spence, writing in 1999, suggested that ‘[f]ew would have predicted in 1987 that the High Court of Australia were about to launch what Sir Anthony Mason described, extra judicially, as “an exciting voyage of discovery . . . in . . . estoppel” ’.92 But so it turned out. In truth, the voyage had already begun, and the outcome was a series of landmark decisions notably including Legione v Hateley,93 Waltons Stores (Interstate) Ltd v Maher,94 Foran v Wight,95 and The Commonwealth v Verwayen.96 It is unnecessary for present purposes to attempt any summary of the effect of those decisions—happily, since they produced no fewer than 19 detailed and considered judgments which, inevitably, showed some differences of approach and, in three of the four cases, differing views on the proper outcome.97

But I hope two points relevant to my theme may fairly be made. First, these High Court judgments draw very heavily both on Australian authority, notably but not exclusively Thompson v Palmer 98 and Grundt,99 but also on English cases both recent—such as Crabb,100 Amalgamated Investment,101 and Taylors Fashions102—and not so recent—such as Ramsden v Dyson103 and Hughes v Metropolitan Railway.104 The judgments were, if I may respectfully say so, a golden example of principled, erudite, and open-minded judicial decision-making. Secondly, the judgments show strong (if not in all circumstances unanimous) support for Lord Denning’s approach to promissory estoppel in High Trees House;105 for discounting the old distinction between representations as to existing fact and assumptions as to future conduct,106 and between matters of fact and matters of law;107 for discarding the old view that estoppel may be relied on as a shield only and not as a sword;108 for discounting the need for a pre-existing relationship between those party to a shared assumption;109 and for recognizing the cases on estoppel as linked by a common thread or as ‘pointing inexorably towards’110 a single over-arching doctrine, based on the unfairness of allowing a party to depart from a belief that he has helped to induce in the mind of the other party where to do so would be seriously prejudicial to that party.111 There, for the moment, the matter rests in Australia.112 The ball is firmly back in the English court, where no substantial response to the new Australian jurisprudence has so far been provoked.113

As my second positive example I take a familiar but vexed problem: whether, and if so in what circumstances, a person who has suffered no injury to his person or physical property may recover damages in tort for what has been called, even if infelicitously,114 pure economic loss. The source of the problem has often been described: it is the fear of opening the door to indeterminate liability in an indeterminate amount to an indeterminate class of persons.115 For many years, it seems clear, Cattle v The Stockton Waterworks Company116 was thought to preclude such a claim. But the bar was never absolute: otherwise, a majority of the House of Lords could scarcely have found for the cargo owners in Morrison Steamship Company Ltd v Greystoke Castle (Cargo Owners),117 in which, however, only one member of the dissenting minority made reference to Cattle’s case.118 Cattle’s case was not, for obvious reasons, mentioned either in Donoghue v Stevenson,119 when a general and readily accepted principle of tortious liability in negligence was first clearly stated. But where, if at all, did pure economic loss fit into this picture?

The first, partial, answer to this question was given by the House of Lords in Hedley Byrne & Co Ltd v Heller & Partners Ltd 120 which, although directed to liability for negligent misstatements in the absence of any contract or fiduciary relationship, incidentally but expressly raised much broader questions as to whether the general exclusion of claims in tort for economic loss could be justified.121 These broader questions were not, for a time, pursued in litigation, either in England or in Australia, where Hedley Byrne was substantially accepted,122 although its application gave rise to differences of opinion.123

The decision of the High Court in Caltex Oil (Australia) Pty Ltd v The Dredge ‘Willemstad’124 represented a much more important disavowal of any general exclusionary rule.125 Economic loss was recognized as ‘a very real detriment’,126 but it was accepted that liability could not rest on the mere foreseeability of damage alone. The necessary safeguard against recognition of indeterminate liability to an indeterminate class was found in the requirement that the particular individual claimant, and not merely a member of an unascertained class, be identified as the likely victim of a failure to take care127 and in the requirement of a proximate relationship between victim and tortfeasor.128 Three of the judges found assistance in the decision of the Supreme Court of Canada in Rivtow Marine Ltd v Washington Iron Works.129

When, in Anns v Merton London Borough Council,130 the House of Lords attempted to formulate a general rule to govern tortious liability in negligence, reliance was placed on Rivtow 131 but no reference was made to Caltex—I suspect because, in a pre-electronic age, the report of that important decision was not to hand.132 But plainly Lord Wilberforce’s now famous (or infamous) two-stage test133 involved a rejection of any blanket exclusionary rule; and this bridgehead was enlarged in Junior Books Ltd v Veitchi Co Ltd 134 when Caltex, as well as Rivtow and the New Zealand authority of Bowen v Paramount Builders (Hamilton) Ltd,135 were cited.136

Any hopes there may have been of a Commonwealth-wide consensus on this issue were soon dispelled by the High Court’s decision in Sutherland Shire Council v Heyman137 declining, on almost identical facts, to follow Anns.138 The two-stage test of Lord Wilberforce was not thought to offer an adequate touchstone of liability. Instead, importance was attached to the need for reliance,139 the need for proximity,140 and the desirability of developing novel categories of negligence incrementally and by analogy with established categories.141 But by this time a more cautious and orthodox approach was gaining currency in England, reflected in a series of cases142 which culminated in the rejection of Anns by a seven-member House of Lords in Murphy v Brentwood District Council,143 drawing heavily on the High Court’s judgments in Sutherland.144 Support was given to the tests of reliance and proximity there propounded as, earlier,145 to Brennan J’s commendation of incremental development.

In neither jurisdiction, predictably enough, has the law stood still. In England, the focus of the cases has been to explore (in the event, successfully) avenues of escape from the somewhat chilling decision in Murphy,146 which was not followed by the High Court in Bryan v Maloney.147 In Australia, as I read the cases, the debate has centred on identifying the principle, or principles, by which liability for economic loss is to be judged. A test based on proximity has had its proponents,148 but also its critics.149

A test based on general reliance has not been favoured.150 A three-stage test of liability based on foreseeability, proximity, and a requirement of fairness, justice, and reasonableness, perhaps owing something to Anns, Sutherland, and Caparo, has been put forward,151 but has yet to command general acceptance.152 It seems clear from more recent decisions of the High Court153 that, as was said in one of them,154 ‘the law with respect to recovery of economic loss for negligently inflicted commercial harm is in a state of development’. Meanwhile, it seems clear that Anns, although inconsistent with the current leading English authorities,155 continues to represent the law of New Zealand and (subject to some judicial refinement and elaboration) continues to be the law of Canada.156

I hope that these two examples of constructive dialogue between the High Court and the English courts bear out my general point: that the disappearance of constraint has proved a potent stimulator of creative innovation, and that we all have much to learn from each other. Examples could of course be multiplied, but it is perhaps more interesting to consider the future than to explore further aspects of the past. I venture to put forward my vision of how the future may unfold.

First of all, I think the future will bring not only a continuation but a broadening of the current dialogue. It will not be, as it is not now, a bilateral Australian-British dialogue, but I think that the British courts will pay particular attention to Australian authority in those fields—I have in mind in particular the field of equitable doctrines and remedies—in which the Australian courts have been most notably innovative.157 The ready availability of judgments of overseas courts which we now take for granted must, I think, strengthen the existing market in ideas, particularly where differences of language do not obtrude. But however vigorous and well-informed the exchange there will never, I feel sure, be anything approaching a uniform common law, an outcome which is not achievable and not even desirable. There are a host of reasons, illustrated by the examples already discussed, why one size should not be held to fit all. The Nile Deltaanalogy holds good. That does not, however, mean that one jurisdiction has nothing to learn from others in charting its own particular route to the sea.

I do not, secondly, think that the United Kingdom’s exposure, as a member of the European Union, to civil law influences will serve to contaminate the pure stream of the common law. Such exposure, mediated through common law courts and properly informed, must in my opinion be beneficial. For we cannot, and should not wish to, ignore the fact that there are great and rich legal traditions in the world other than our own. Public law doctrines with a European provenance, such as those of proportionality and legitimate expectation, do not in any way contradict common law rules but do, I would suggest, fortify and supplement them.158 In private law cases also, assistance has been found in European decisions and jurisprudence.159 As comparative European material is increasingly presented in a case-by-case form readily assimilable and usable by practitioners and judges reared in the common law tradition, I think that the tendency to draw on such material will grow, and the study of comparative law will escape from what has been described as a ‘ghetto’.160 But these are still early days. Professor Markesinis, a leading comparatist, has recently expressed regret that the English Court of Appeal, required to decide whether damages were recoverable for the birth of a disabled child following an unsuccessful and negligently performed sterilization operation,161 was not referred to major recent decisions on the issue in Germany, Austria, France, and the Netherlands162 (although these had earlier been considered by the House of Lords163).

My third point may be briefly made. The collaborative process I have described is needed, most obviously of all, where a multi-party international convention has to be interpreted. Where there is no supranational tribunal invested with the power of final decision, there is clearly an onus on national courts, learning from each other, to feel their way towards a correct interpretation. Thus, in a recent appeal turning on interpretation of the 1951 Refugee Convention, the House of Lords was much assisted by High Court authority, which it preferred to conflicting authority of the United States Supreme Court.164 Less happy are the conflicting decisions recently reached by English and Australian courts on whether airlines are liable to passengers who contract deep vein thrombosis, the conflict arising from differing interpretations of ‘accident’ in the 1929 Warsaw Convention.165 One can only hope that one view or the other will prevail on appeal. If, however, the increasing scope of multi-party international conventions is a factor working towards harmonization of legal rules, an increased resort to statutory codification would tend to work against it. In some fields, notably the criminal, the arguments for statutory codification are in my view very strong,166 and the promulgation of non-binding codes, such as the UNIDROIT Principles of International Commercial Contracts and the Principles of European Contract Law,167 can yield valuable insights and provide rules capable of practical application by those who choose to adopt them. But statutory codes inevitably restrict the scope of judicial decision-making—that is, I suppose, one of their main purposes—and thus inhibit the sort of international exchange which I have been trying to describe. This I would greatly regret, since by and large—and subject, of course, to very important exceptions—I think that the law develops best in those areas where statute is least intrusive, and it has greatest freedom to grow and adapt to changing needs and values.

Fourthly and lastly, I should make plain that the exchange of the future which I envisage will be one carried on between equals confronting the same problems, with no assumption that any jurisdiction, any court, even any system, is intrinsically superior or inferior to any other. My belief is that in a free marketplace, and in a welcome reversal of Gresham’s law, good ideas over time drive out bad. It is the rational strength of an argument which enables it to prevail. But here I must draw on the wisdom of Dr Johnson:

    Sir James Johnston happened to say, that he paid no regard to the arguments of counsel at the bar of the House of Commons, because they were paid for speaking. JOHNSON. Nay, Sir, argument is argument. You cannot help paying regard to their arguments, if they are good. If it were testimony, you might disregard it, if you know that it were purchased. There is a beautiful image in Bacon upon this subject: testimony is like an arrow shot from a long bow; the force of it depends on the strength of the hand that draws it. Argument is like an arrow from a cross-bow, which has equal force though shot by a child.168
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Dr Johnson and the Law*

We remember Dr Johnson as a lexicographer, a critic, a poet, an essayist, a moralist, and, perhaps above all, a controversialist. We do not think of him as a lawyer—for the best of all possible reasons, that he was not a lawyer. But he lived for almost all his adult life in what we think of as Legal London; he would have wished to be a lawyer; he relished the company of lawyers, several of whom were among his closest friends; he was well versed in legal studies and had an extensive legal library; he had extraordinary opportunities to involve himself in current cases; he had the skills of a very accomplished advocate; and he said more sensible things about the law than any lawyer who ever lived.

Apart from brief sojourns in the West End and Greenwich, Johnson’s adult life was largely spent within a radius of about a mile from Temple Bar: Exeter Street, off the Strand; the Strand; Boswell’s Court; the Strand again; Bow Street; Holborn; Fetter Lane; Holborn again; Gough Square; Staple Inn; Gray’s Inn; 1 Inner Temple Lane; 7 Johnson’s Court; and, finally, 8 Bolt Court.1 It is fitting that there should be statues of him outside the church of St Clement Danes and in St Paul’s Cathedral, in both of which he regularly worshipped.

It was an attractive belief of Johnson’s that a person of sufficient ability may excel in any field to which he turns his mind. Thus in August 17732 he observed to Boswell: ‘I am persuaded that, had Sir Isaac Newton applied to poetry, he would have made a very fine epick poem. I could as easily apply to law as to tragick poetry’. ‘Yet, Sir’, replied Boswell, ‘you did apply to tragick poetry, not to law.’ ‘Because, Sir’, said Johnson, ‘I had not money to study law. Sir, the man who has vigour, may walk to the east, just as well as to the west, if he happens to turn his head that way.’

There seems to be little doubt that Johnson wanted to qualify at the bar. In 1738, when he was not yet 30, he tried, unsuccessfully, to obtain a dispensation from the requirement that a practitioner in Doctors’ Commons should have a doctorate in civil law.3 When he was much older, it seems that the ambition to practise seized him again, since he composed a prayer ‘Before the Study of Law’.4 This composition was characteristic of Johnson, since it did not crave divine aid to overcome and vanquish all his forensic opponents but instead sought help:

    to attain such knowledge as may qualify me to direct the doubtful, and instruct the ignorant, to prevent wrongs, and terminate contentions.

In conversation with Boswell in 1778 he said:

    Sir, it would have been better that I had been of a profession. I ought to have been a lawyer.5

He never, perhaps, ceased to regret that he was not. On the death of Lord Lichfield, also in 1778, a friend remarked:6

    What a pity it is, Sir, that you did not follow the profession of the law. You might have been Lord Chancellor of Great Britain, and attained to the dignity of the peerage; and now that the title of Lichfield, your native city, is extinct, you might have had it.

In Boswell’s second-hand account:

    Johnson, upon this, seemed much agitated; and in an angry tone, exclaimed ‘Why will you vex me by suggesting this, when it is too late?’

James Boswell must be ranked first among Johnson’s legal friends. But although he was admitted to the Scots bar in 1766 and to the English bar, as a member of the Inner Temple in 1786, his genius—great but flawed as it was—did not express itself in the law. After a good start in Edinburgh, partly due to the influence of his judicial father Lord Auchinleck, his Scots practice wasted away and he never acquired a practice in England, although serving (unremuneratively) for two years as Recorder of Carlisle. Johnson had warned him: ‘You must not indulge too sanguine hopes, should you be called to our bar’.7 But Boswell was, as will be seen, a major stimulant of Johnson’s legal activity.

Johnson was an intimate of both the Scott brothers: the elder, William, later Sir William, later still Lord Stowell, who forsook an academic career in Oxford, spent 30 years as the admiralty judge during which he made himself the Mansfield of English maritime law, and who served as Johnson’s executor;8 and the younger brother, John, later, as Lord Eldon, Lord Chancellor, whose unhurried judgments acquired oracular authority.9 Another close friend was Sir Robert Chambers, who succeeded Blackstone to become the second Vinerian Professor at Oxford before appointment as a judge, and finally the Chief Justice, in Bengal. It seems that Chambers had some difficulty in composing his lectures as Vinerian professor, and some parts of them were written by Johnson, although the extent of Johnson’s contribution is the subject of scholarly debate.10

Johnson’s Literary Club (which still exists as The Club) included several eminent lawyers among its members. One was John Dunning, later Lord Ashburton, who after a slow start (13 guineas in his first year, £184.15.0d four years later)11 achieved great success at the bar,12 but is chiefly remembered for his motion on 6 April 1780, carried by 233 votes to 215, ‘that the influence of the Crown has increased, is increasing and ought to be diminished’.13 Another such was Sir William Jones, remembered as perhaps the greatest of all British orientalists, but who, before appointment to the supreme court of Bengal in 1783, was called to the bar by the Middle Temple, practised on the Welsh circuit, and published (in 1781) An Essay on the Law of Bailments, recently re-published by the Welsh Legal History

Society.14 Daines Barrington,15 another intimate, lived for most of his life in his chambers in King’s Bench Walk in the Inner Temple, and tended the Inner Temple Garden. He served as a judge for a time in North Wales, Bristol, and Chester, but is remembered chiefly as a legal author (he thought that statutes should be less prolix and more intelligible) and an authority on subjects as diverse as the young Mozart, birdsong, Welsh castles, and Arctic exploration.

It seems that Johnson never met Lord Mansfield,16 whose soirees he neglected to attend and whom he tended to disparage.17 But for Edward Thurlow, Lord Chancellor from 1778–1783 and again from 1783–1792, Johnson had immense respect. Thurlow was a ferocious advocate—known at the bar as both ‘Tiger’ and ‘Lion’—and when retained in the great Douglas cause he fought a duel with Andrew Stuart, the agent on the other side, which only ended after a shot from Stuart had gone through Thurlow’s wig and one from him had gone through Stuart’s coat.18 Then the seconds intervened, so the duel was a draw. But Thurlow won the case.

What Johnson admired in Thurlow was his power of argument. ‘Now I honour Thurlow, Sir’, he said. ‘Thurlow is a fine fellow; he fairly puts his mind to yours.’19 When Thurlow became Lord Chancellor, Johnson added a unique tribute: ‘I would prepare myself for no man in England but Lord Thurlow. When I am to meet him I should wish to know a day before’.20 The admiration was mutual, and it was to Thurlow that Johnson’s friends applied in the last year of his life for financial help from public funds to enable Johnson to spend the winter in Italy: Thurlow was unable to arrange this, but offered to advance money on his own account in a way that would put Johnson under no sense of obligation.21 Johnson’s high opinion of lawyers does not, unhappily, appear to have extended to solicitors, as evidenced by the couplet in his poem ‘London’:

                        Their ambush here relentless ruffians lay,

                        And here the fell attorney prowls for prey.22

Remembered, too, is the observation attributed to Johnson of a man who had just quitted the company, that ‘he did not care to speak ill of any man behind his back, but he believed the gentleman was an attorney’.23 It was, however, to a solicitor, Oliver Edwards, a contemporary at Pembroke College, Oxford, that Johnson chose to express his liking for legal friends:

    You are a lawyer, Mr Edwards. Lawyers know life practically. A bookish man should always have them to converse with. They have what he wants.24

Johnson claimed that he learned what he knew of the law chiefly from Mr Ballow, whom he described as ‘a very able man’, adding:

    I learnt some, too, from Chambers; but was not so teachable then. One is not willing to be taught by a young man.25

Henry Ballow was a barrister of Lincoln’s Inn who had, it seems, published A Treatise on Equity in 1737, an important book.26 But this would seem an inadequate source for the far-reaching knowledge of the law which Johnson repeatedly displayed. The mystery is dispelled by consideration of the catalogue prepared for the sale of his library by ‘Mr Christie At His Great Room in Pall Mall, On Wednesday, February 16 1785, And Three Following Days’.27 Here we find volumes by Grotius, for whom Johnson had profound admiration,28 Puffendorf (whom Johnson relied on in the schoolmaster’s case, to which I will come), Burlamaqui, Blackstone, Ballow, Hale, Hawkins, Fortescue, Selden, and Daines Barrington. There were 30 volumes of Acts of Parliament, an abridgement of the statutes, Rolle’s Abridgement, McLaurin’s collection of decisions in the High Court of Justiciary and other supreme courts in Scotland, Thomas Wood’s Institute of the Laws of England, Salkeld’s reports, and very many other volumes. Even if one discounts the possibility that Johnson read all these books—and we know that he poured scorn on the notion of reading books through29—it remains a remarkable treasure-trove of legal knowledge for a literary man.

Johnson’s contact with the law was not entirely theoretical since in 1756, after the publication of the Dictionary, he suffered the humiliation of arrest for a debt of £5 18s, being rescued from this extremity by Samuel Richardson, the author of Clarissa.30 But Johnson’s main involvement came as a result of Boswell’s requests for his opinion, usually but not always in cases in which Boswell had been instructed. The range of cases raised in this way was very wide. The Douglas cause was a Scottish version of the later Tichborne litigation in England,31 which resulted in victory in the best Shakespearean manner for the rightful duke, Archibald Douglas. Johnson was sufficiently interested to attend part of the hearing, and Boswell appeared in the House of Lords although not briefed.32 On a somewhat technical question of Scots law in which Boswell was engaged (and had lost at first instance) about ‘vicious intromission’ (intermeddling in the estate of a deceased person) Johnson, on being consulted, dictated a detailed argument33 which was in due course laid before the full Court of Session. Boswell still lost, but it seems that one of the judges detected in the petition ‘a more than ordinary hand’ and was able to point out exactly where Johnson’s contribution began and ended, and another is said to have observed, rather remarkably, that to present papers of such a composition was ‘casting pearls before swine’. Another case in which Johnson, at Boswell’s request, dictated an opinion was on a question whether the Corporation of Stirling was corrupt, as the Court of Session on a casting vote had held it to be.34 Boswell considered this ‘a very nice case’; but the decision was affirmed in his favour by the House of Lords. Boswell received 42 guineas for his appearance,35 but recorded that he was out of pocket on the trip and resolved to ‘read more and drink less’.36

A somewhat rubbishy case, in which Johnson was eventually prevailed upon to dictate a short opinion, was one brought by a Dr Memis, who complained that he had been described as a ‘Doctor of Medicine’ instead of, as he would have wished, a ‘physician’.37 Boswell, for the Managers of the Aberdeen Infirmary, succeeded, and the doctor was ordered to pay costs of £40, but Boswell thought that the court was wrong.38 A more entertaining case was one in which a minister in Dunfermline, attacked in a newspaper, denounced his accusers from the pulpit, prompting them to sue him for slander. The full Court of Session found against the minister, whom Boswell represented. He consulted Johnson, who was satisfied that the judgment was wrong and dictated an opinion strongly upholding the prerogatives of the pulpit.39 But Thurlow, Attorney-General at the time, was also consulted and advised against an appeal to the House of Lords: he also appears to have thought that the decision was wrong, but was very critical of the minister’s conduct, and thought the outcome doubtful. Scarcely weightier was an action brought by the Society of Procurators in Edinburgh who had recently changed their name to Solicitors, supposing that title (according to Boswell) to be more genteel, and had as a result been mocked by a local newspaper.40 Boswell was counsel for the newspaper, and Johnson ‘laughed heartily’ on hearing of this ‘ludicrous action’, which succeeded at first instance and was then dismissed by the full Court of Session. But the Society applied for a review of the decision by the full court itself and Johnson dictated an opinion touching both on the merits of the decision and the undesirability of a court changing its mind. Boswell was ashamed to record that the court, by a plurality of voices, without having a single additional circumstance before them, reversed their own judgment and ‘made a serious matter of this dull and foolish joke’. Boswell wryly observed: ‘The decision will seem strange to English lawyers’.41 There were, however, more substantial matters on which Boswell consulted Johnson, such as the entailing of the Boswell family estates,42 about which Johnson wrote a series of letters discussing intricate questions of succession to land in Scotland.

Four instances of Johnson’s practical involvement in the law perhaps call for special mention. The first concerns Giuseppe Baretti, an Italian writer and poet who spent two lengthy spells in England, during which he became an intimate of Johnson and his circle. In 1760 he published A Dictionary of the English and Italian Languages in two volumes, with an Italian and English grammar and a dedicatory letter by Johnson.43 But in October 1769, walking in the Haymarket, Baretti was struck a blow by a prostitute. Owing to the darkness and his bad eyesight he retaliated by striking her companion, whereupon three pimps appeared. Baretti drew a fruit knife, which he just happened to be carrying, and fatally wounded one of them. He was arrested and brought to trial at the Old Bailey charged with murder. His friends rallied round. On the evening before the trial a consultation was held at the house of Baretti’s solicitor in Southampton Buildings, Chancery Lane.44 Among others attending were Burke and Johnson, who took different views about some aspect of the defence, and it was suggested that the question had been agitated with excessive warmth. ‘It may be so, Sir’, said Johnson, ‘for Burke and I should have been of one opinion, if we had had no audience.’ On the morrow there assembled at ‘the aweful Sessions House’ what Boswell fairly called ‘a constellation of genius’ to give evidence of character. They included Burke, Garrick, Johnson, Beauclerk,45 and, it seems, Sir Joshua Reynolds and Oliver Goldsmith.46 Johnson ‘gave his evidence in a slow, deliberate, and distinct manner, which was uncommonly impressive’,47 and Baretti was acquitted. He claimed that Johnson was the best friend he ever had and the person to whom he was indebted for the best part of the knowledge that he had acquired.48

In March 1772 Boswell told Johnson49 that he was shortly to appear in the House of Lords in the appeal of Hastie v Campbell. Hastie was a schoolmaster formerly employed as rector and headmaster of the grammar school at Campbelltown in Argyllshire, which was managed and directed by the corporation. He had been dismissed, partly for spending his time on other activities (including farming and herring fishing) but more particularly for excessive chastisement of his pupils. Even by the standards of the day his conduct was extreme. Instead of the traditional tawse, he beat his pupils with wooden squares and sometimes with his fists, kicked them, knocked them on the head, pinched their ears with his nails until the blood came, and dragged them around by the hair. The boys often came home with cut heads and hands, swollen faces, bleeding ears, and discoloured bodies.50 The Court of Session, reluctant to weaken the authority of teachers, had found for Hastie, whom Boswell represented as junior counsel. He consulted Johnson.

Johnson had been frequently flogged by his brutal schoolmaster, Mr Hunter, in Lichfield, who according to Lord Campbell,51 but probably wrongly,52 had also flogged a future Lord Chancellor, two future Chief Justices, a future Chief Baron, and a future Master of the Rolls. But despite his personal experience Johnson felt great respect for Hunter and firmly believed in the virtue of corporal punishment for boys. So he was personally sympathetic with Boswell’s cause, and advised him both orally,53 citing Puffendorf as authority for the right of a schoolmaster to beat his scholars, and in a longer dictated note in which, citing John Locke, he argued that:

    Correction must be proportioned to occasions. The flexible will be reformed by gentle discipline, and the refractory must be subdued by harsher methods.54

In the House of Lords it was argued that ‘without corporal punishment to a certain extent, no school can possibly exist’.55 But the schoolmaster lost the appeal (according to Boswell) ‘after a very eloquent speech by Lord Mansfield, who showed himself an adept in school discipline, but I thought was too rigorous towards my client’.56 ‘My Lords’, declared Mansfield, ‘severity is not the way to govern either boys or men.’ ‘Nay’, growled Johnson, ‘it is the way to govern them. I know not whether it be the way to mend them.’57

The next case to be singled out for mention was one very dear to Johnson’s heart. Joseph Knight, who was black, was taken from Africa to Jamaica as a boy of 12 or 13 and there sold as a slave to a master, Wedderburn, who later brought him to Scotland as a personal servant.58 There Knight continued to serve Wedderburn for several years, ‘without murmuring’, and he married in Scotland. He then sought to assert his right to freedom, but was arrested on a justices’ warrant obtained by Wedderburn, and the justices found that Wedderburn was entitled to Knight’s services, and that Knight must continue as before. He therefore applied to the sheriff of Perthshire who found that ‘the state of slavery is not recognized by the laws of this kingdom, and is inconsistent with the principles thereof’. Wedderburn appealed to the Court of Session. Boswell was not instructed, but laid the papers before Johnson, who was not only passionately opposed to slavery, but also greatly attached to his own black servant, Francis Barber, who later became his residuary legatee. Johnson took to the cause with relish, offering to subscribe to Knight’s costs59 and dictating a substantial argument on the subject,60 contending that:

    No man is by nature the property of another: The defendant is, therefore, by nature free: The rights of nature must in some way be forfeited before they can be justly taken away.61

As in the case of Somersett62 decided in the Court of King’s Bench only a short while earlier in 1772, the argument in the Court of Session in Knight v Wedderburn was detailed and erudite and Somersett was not treated as a conclusive authority. But a large majority of the court, with four dissentients, reached the same conclusion, in favour of Knight.63 Johnson was delighted. ‘You have ended the negro’s cause much to my mind’, he wrote to Boswell. ‘Lord Auckinleck and dear Lord Hailes were on the side of liberty.’64 But if Boswell’s father, Lord Auckinleck, was in favour of liberty, he himself was more sceptical.65

The Revd William Dodd66 embarked on a literary career, having while at Cambridge written a poem on foot and mouth disease. But in 1752 he was ordained, and in the 1760s published a number of articles later collected in book form under the prophetic title Dodd on Death. He became a fashionable preacher in London, presciently campaigning against the death penalty, and acquired the sobriquet of ‘the Macaroni parson’. But he always lived beyond his means and on 1 February 1777 he discounted a bill of exchange allegedly drawn by Lord Chesterfield. Dodd obtained £4,200, but the bill was a forgery and he was promptly arrested. He confessed and arranged for repayment, but was indicted for capital forgery, tried at the Old Bailey, and, on 22 February 1777, convicted, although the jury recommended mercy. In his extremity Dodd requested the help of Johnson,67 although indirectly: Johnson read the request ‘walking up and down his chamber, and seemed much agitated, after which he said “I will do what I can” ’. Boswell’s comment is justified: ‘certainly he did make extraordinary exertions’.68 He wrote Dr Dodd’s Speech to the Recorder of London at the Old Bailey when sentence of death was about to be pronounced upon him.69 He wrote The Convict’s Address to his Unhappy Brethren, a sermon delivered by Dodd in the chapel of Newgate Prison.70 He wrote letters to the Lord Chancellor and Lord Mansfield, the Lord Chief Justice.71 He drafted a petition from Dr Dodd to the King and another from his wife to the Queen.72 He inserted observations of some length in the newspapers.73 He drafted a petition to be sent by the City of London although, as Johnson said ‘(with a significant smile) they mended it’.74 He wrote a letter for Dr Dodd to send to the King 75 and wrote personally to Charles Jenkinson, later Lord Liverpool, seeking mercy.76 He wrote, finally, Dr Dodd’s last solemn Declaration, which he left with the sheriff at the place of execution.77 All to no avail. There was strong support for a reprieve, which led Dodd to believe that he would not be executed,78 but this may have been counterproductive and have caused Lord Mansfield to oppose the grant of mercy, believing that it might be dangerous to give in to such pressure.79 On 27 June 1777 Dodd was hanged at Tyburn, a rare if not unprecedented fate for a beneficed clergyman of the Church of England. Depite his humane response to Dodd’s plight, Johnson was very unsentimental about him: he considered that his moral character was ‘very bad’80 and that ‘he had for several years enjoyed a life of great voluptuousness’.81 When a friend told him that a lady wished to have Dodd’s picture in a bracelet and asked him for a motto he suggested ‘Currat lex’ (let the law take its course) and added:

    I was very willing to have him pardoned, that is, to have the sentence changed to transportation: but, when he was once hanged, I did not wish he should be made a saint.82

The same lack of sentimentality was evident when it was suggested to Johnson that the Convict’s Address had a great deal more force of mind in it than anything known to be Dodd’s and he famously answered ‘Depend upon it, Sir, when a man knows he is to be hanged in a fortnight, it concentrates his mind wonderfully’.83

No-one has matched Johnson’s insights into the role of the advocate, and his answer to the perennial question ‘How can you defend a man whom you know to be guilty?’ has achieved classical status. His first exposition was in conversation with Boswell in the Spring of 1768:84

    I asked him whether, as a moralist, he did not think that the practice of the law, in some degree, hurt the nice feeling of honesty. Johnson: ‘Why no, Sir, if you act properly. You are not to deceive your clients with false representations of your opinion: you are not to tell lies to a judge’. Boswell: ‘But what do you think of supporting a cause which you know to be bad?’ Johnson ‘Sir, you do not know it to be good or bad till the Judge determines it. I have said that you are to state facts fairly; so that your thinking, or what you call knowing, a cause to be bad, must be from reasoning, must be from your supposing your arguments to be weak and inconclusive. But, Sir, that is not enough. An argument which does not convince yourself, may convince the Judge to whom you urge it; and if it does convince him, why, then, Sir, you are wrong, and he is right. It is his business to judge; and you are not to be confident in your own opinion that a cause is bad, but to say all you can for your client, and then hear the Judge’s opinion’. Boswell: ‘But, Sir, does not affecting a warmth when you have no warmth, and appearing to be clearly of one opinion when you are in reality of another opinion, does not such dissimulation impair one’s honesty? Is there not some danger that a lawyer may put on the same mask in common life, in the intercourse with his friends?’ Johnson: ‘Why no, Sir. Everybody knows you are paid for affecting warmth for your client; and it is, therefore, properly no dissimulation: the moment you come from the bar you resume your usual behaviour. Sir, a man will no more carry the artifice of the bar into the common intercourse of society, than a man who is paid for tumbling upon his hands will continue to tumble upon his hands when he should walk on his feet’.

Johnson’s second exposition was in Edinburgh in August 1773, before he and Boswell set off for the Hebrides:85

    We talked of the practice of the law. Sir William Forbes said, he thought an honest lawyer should never undertake a cause which he was satisfied was not a just one. ‘Sir, (said Mr Johnson,) a lawyer has no business with the justice or injustice of the cause which he undertakes, unless his client asks his opinion, and then he is bound to give it honestly. The justice or injustice of the cause is to be decided by the judge. Consider, sir; what is the purpose of courts of justice? It is, that every man may have his cause fairly tried, by men appointed to try causes. A lawyer is not to tell what he knows to be a lie; he is not to produce what he knows to be a false deed; but he is not to usurp the province of the jury and of the judge, and determine what shall be the effect of evidence,—what shall be the result of legal argument. As it rarely happens that a man is fit to plead his own cause, lawyers are a class of the community, who, by study and experience, have acquired the art and power of arranging evidence, and of applying to the points at issue what the law has settled. A lawyer is to do for his client all that his client might fairly do for himself, if he could. If, by a superiority of attention, of knowledge, of skill, and a better method of communication, he has the advantage of his adversary, it is an advantage to which he is entitled. There must always be some advantage, on one side or other; and it is better that advantage should be had by talents, than by chance. If lawyers were to undertake no causes till they were sure they were just, a man might be precluded altogether from a trial of his claim, though, were it judicially examined, it might be found a very just claim’.

‘This was sound practical doctrine’, comments Boswell, ‘and rationally repressed a too refined scrupulosity of conscience.’ When Boswell read Johnson a diary passage in which Prince Charles, later King Charles I, was reported as saying in 1623 that if he were necessitated to take any particular profession of life he could not be a lawyer because, he said, ‘I cannot defend a bad, nor yield in a good cause’, Johnson would have none of it:

    Sir, this is false reasoning; because every cause has a bad side: and a lawyer is not overcome, though the cause he has endeavoured to support be determined against him.86

Johnson’s advice to Boswell before he addressed a House of Commons committee was, it may be feared, rather shrewd:

    You must not argue there as if you were arguing in the schools; close reasoning will not fix their attention; you must say the same thing over and over again, in different words. If you say it but once, they miss it in a moment of inattention. It is unjust, Sir, to censure lawyers for multiplying words when they argue; it is often necessary for them to multiply words.87

Told of a committee member who spent part of a hearing reading the newspapers and the rest asleep, and who excused his conduct by saying that he had already made up his mind, Johnson was indignantly contemptuous: ‘If he was such a rogue as to make up his mind on a case without hearing it, he should not have been such a fool as to tell it’.88

John Wilkes advised Boswell against becoming a lawyer because he would be excelled by plodding block-heads. Johnson rejected this:

    Why, Sir, [he said], in the formulary and statutory part of law, a plodding block-head may excel; but in the ingenious and rational part of it a plodding block-head can never excel.89

He also rejected, somewhat later, a suggestion made by Sir Alexander Macdonald, who said:

    Barristers, I believe, are not so abusive now as they were formerly. I fancy they had less law long ago, and so were obliged to take to abuse to fill up the time.

‘Nay, Sir’, replied Johnson:

    they had more law long ago than they have now. As to precedents, to be sure they will increase in course of time—but the more precedents there are, the less occasion is there for law; that is to say the less occasion is there for investigating principles.90

Johnson’s understanding of the advocate’s role was complemented by an understanding of the professional difficulties the aspirant practitioner faced. He passed on what he had been told ‘by a very sensible lawyer’:

    there are a great many chances against any man’s success in the profession of the law; the candidates are so numerous, and those who get large practice so few. He said, it was by no means true that a man of good parts and application is sure of having business, though he, indeed, allowed that if such a man could but appear in a few causes, his merit would be known, and he would get forward; but that the great risk was, that a man might pass half a life-time in the Courts, and never have an opportunity of shewing his abilities.91

Fifteen years later, Boswell considered this an overly rosy picture of the advocate’s prospects.92

Johnson had a noble conception of the law, which he described to Mrs Thrale as ‘the last Result of Publick Wisdom, acting upon publick Experience’.93 Told by Boswell of a lady who maintained that her husband’s infidelities released her from her conjugal obligations, Johnson exploded:

    This is miserable stuff, Sir. To the contract of marriage, besides the man and wife, there is a third party—Society; and, if it be considered as a vow, GOD: and therefore it cannot be dissolved by their consent alone. Laws are not made for particular cases but for men in general.94

His written opinion on vicious intromission in which he sought to restrain the Court of Session from what he saw as an over-flexible approach to the application of principle, included a perceptive analysis of the function of law:

    The advantage which humanity derives from law is this: that the law gives every man a rule of action, and prescribes a mode of conduct which shall entitle him to the support and protection of society. That law may be a rule of action, it is necessary that it be known; it is necessary that it be permanent and stable. The law is the measure of civil right; but if the measure be changeable, the extent of the thing measured never can be settled.

        To permit a law to be modified at discretion, is to leave the community without law. It is to withdraw the direction of that publick wisdom, by which the deficiencies of private understanding are to be supplied. It is to suffer the rash and ignorant to act at discretion, and then to depend for the legality of that action on the sentence of the Judge. He that is thus governed, lives not by law, but by opinion: not by a certain rule to which he can apply his intention before he acts, but by an uncertain and variable opinion, which he can never know, but after he has committed the act on which that opinion shall be passed. He lives by a law, (if a law it be) which he can never know before he has offended it.95

If, then, Johnson’s ambitions had not been thwarted, and he had become an advocate, would he have been a star? Views may differ. He could be unbearably rude, boorish, overbearing, and irascible, qualities not usually prized in a barrister, although they do not seem to have impeded Thurlow’s rise to the top. He held views which now seem hard to defend, as on the judicial role of lay peers (which he supported),96 the automatic retirement of judges on the accession of a new monarch (only abolished in 1760, a change which he regretted),97 or the issue of general warrants, which he thought a necessary power of government.98 But these are minor blemishes partly explicable by the temper of the times and Johnson’s love of controversy.99 Set against them must be his capacious and perceptive mind, his broad humanity,100 his wisdom, his noble conception of the function of the law, and his ability to master subjects of which he was ignorant.101 Set too must be his recognition of the nature of argument. At an evening party in 1784, six months before Johnson’s death, Sir James Johnston happened to say that he paid no regard to the arguments of counsel at the bar of the House of Commons, because they were paid for speaking. Johnson responded:

    Nay, Sir, argument is argument. You cannot help paying regard to their arguments, if they are good. If it were testimony, you might disregard it if you knew that it was purchased. There is a beautiful image in Bacon upon this subject: testimony is like an arrow shot from a long bow; the force of it depends on the strength of the hand that draws it. Argument is like an arrow from a cross-bow, which has equal force though shot by a child.102

And, finally, we may be sure that Johnson would have succeeded since his style of argument was essentially forensic. As advocates seek to do, he regularly resorted to analogies, extreme examples, and ridicule in order to destroy his opponent’s arguments. As his friend Arthur Murphy said, ‘When he chose by apt illustration to place the argument of his adversary in a ludicrous light one was almost inclined to think ridicule the test of truth’.103 Examples of this are legion. I must content myself with five. First, in argument with Boswell he supported the University of Oxford which had expelled six students who were Methodists and ‘would not desist from publickly praying and exhorting’. Boswell remonstrated: ‘But, was it not hard, Sir, to expel them, for I am told they were good beings?’ Johnson replied: ‘Sir, I believe they might be good beings; but they were not fit to be in the University of Oxford. A cow is a very good animal in the field; but we turn her out of a garden’.104 Second: asked to opine whether Derrick or Smart was the better poet, Johnson answered: ‘Sir, there is no settling the point of precedency between a louse and a flea’.105 Third: when a friend commended the line ‘Who rules o’er freemen should himself be free’, a line which seems initially rather attractive and plausible, Johnson replied: ‘To be sure “Who drives fat oxen should himself be fat” ’, a line which provokes a rather different reaction.106 My fourth example concerns copyright, or literary property as it was then called, a subject on which Johnson in his capacity of author had strong but changing views. It was a topical subject in Edinburgh, as a result of a recent decision, in August 1773 when Boswell and Johnson were there. Boswell mentioned the opinion of Lord Monboddo,107 one of the leading Scots judges, that if a man could get a work by heart, he might print it, as by such an act the mind is exercised. ‘No, Sir’, said Johnson, ‘a man’s repeating it no more makes it his property, than a man may sell a cow which he drives home.’ Boswell persisted, suggesting that printing an abridgement was allowed, which was ‘only cutting the horns and tail off the cow’. Johnson disagreed: ‘No, Sir; ’tis making the cow have a calf’.108 My fifth and last example arises from an argument between Johnson and his old friend Dr Taylor about bulldogs. Taylor said that a small bulldog was as good as a large one. ‘No, Sir’, said Johnson, ‘for, in proportion to his size, he has strength; and your argument would prove, that a good bull-dog may be as small as a mouse.’109

In the mind of Johnson’s admirers there can be no doubt that, given the opportunity, he would have been a brilliant advocate and a wise, erudite, compassionate, and constructive judge. But the price would have been a high one, not worth paying: for we would have lost his Dictionary, his criticism, his essays, his Journey to the Western Islands, and his celebrated observations on a vast range of subjects. And we would have lost, in Boswell’s Life, a book which has been and is a source of endless delight to countless people. No-one stranded on a desert island with Boswell among his emergency rations would have any need of discs, nor any desire for an early rescue.110
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Mr Bentham is Present1

The son of a prosperous property-dealing attorney, educated at Westminster and Oxford; the author of a Latin ode, commended by Johnson, on the death of King George II and the accession of King George III, who also described King Charles I as ‘the royal martyr’; a barrister and later bencher of Lincoln’s Inn; the protegé of the Earl of Shelburne, soon to be prime minister, who, as the Earl’s guest at Bowood, played the violin to a harpsichord accompaniment and wrote of his daily life at that great house:

    I do what I please and have what I please, I ride and read with the son, walk with the dog, stroke the leopard, drive little Henry out in his coach, and play at chess and billiards with the ladies;

the rebuffed suitor of Caroline Fox, niece of Lord Shelburne and Charles James Fox and sister of Lady Holland who, himself remaining single, described sex as ‘the highest enjoyment that nature has bestowed upon man’;2 the suppliant for nomination to a rotten borough by which to enter Parliament; the tenant of a stately home, of mediaeval origin, in Somerset, who also in early days entertained ‘brilliantly’ at his London house at Queen Square Place; a man who played fives and shuttlecock and jogged and who, although he lived to be 84, was described by John Stuart Mill as ‘a boy to the last’;3 the owner of Milton’s old house at 19 York Street in Westminster, who evicted his tenant Hazlitt for non-payment of rent but who was nonetheless described by Hazlitt, in The Spirit of the Age, as ‘in private life, . . . an amiable and exemplary character’; a man who named his walking-stick, and christened his cat the Reverend Dr John Langborn; a man who considered that his ethical system invested the subject of morals with ‘a light and pleasant hue’4: all this seems a far cry from the humourless, pedantic, materialist ideologue of popular imagination, often portrayed as a rather unattractive cross between Dr Casaubon and a secular Savonarola. It is a timely reminder that ‘one man in his time plays many parts’ and that Bentham, for all his obsessional devotion to certain principles and causes, was a less monochrome character than most. He was not a man whose praise was easily earned, but I hope that the length of my opening sentence might arouse his admiration, even perhaps a touch of envy.

In a lecture otherwise devoted to defending Blackstone against certain of Bentham’s strictures—appropriately enough, in a lecture given at Blackstone’s old undergraduate college—the late Professor Cross described Bentham as a man with a master mind, who changed the way in which people think about important subjects.5 The professor modestly suggested that no-one who had as yet held a chair of English Law, even Blackstone, could be described as a man with a master mind; and it was even clearer that a capacity to change the modes of thought of mankind was not one of the qualities required of Blackstone in his other role, as judge. So one has to ask: in what way did Bentham change the process of thought on important subjects?

Given the immense volume of Bentham’s published works—nearly six million words, of which none but a scholarly minority (not including myself) has sampled more than a minute fraction—it is not altogether easy to put forward a simple answer which is not unduly simplistic. But it may perhaps be said that his influence has been felt in two main ways. The first is in his insistence that every institution, system, procedure, or law should be appraised and tested by asking what purpose it serves, what it is for, what use it is. The second is in his insistence that every such institution, system, procedure, or law should serve the general interest of the community and, to the extent that it is shown not to do so, should be changed. I deliberately refer to ‘the general interest of the community’ to make plain that I am not intending to take part in the long-running debate on the merits and demerits of Bentham’s greatest happiness principle. This evasive summary of his approach is, I hope, enough for me.

If, to modern ears, both these principles sound unexceptionable, even obvious, that is perhaps the most potent testimony to the pervasiveness of Bentham’s influence. For they cannot have seemed at all obvious or unexceptionable at the time. Although Bentham’s life-span included two major national traumas—the loss of the American colonies, and the French Revolution (with the long ensuing war against Napoleon)—it was until nearly the end of his life a time when respect for and confidence in our national institutions perhaps stood generally higher than at any time before or since; and fear of revolutionary France strengthened the authorities’ intolerance of such criticism as there was. Thus, although Bentham wrote ‘Truth v Ashurst’,6 a pamphlet criticizing Ashurst J’s charge to the grand jury of Middlesex, in 1792, he did not think it prudent to publish the work for 30 years. In 1809 his scathing criticism of the libel law was printed, but Bentham was warned by Romilly (who had read the manuscript) that it would lead to prosecution, with the result that it was not sold openly. Later Bentham was again warned by Romilly that two tracts on religious subjects would lead to certain prosecution and certain conviction. It was not a time when radical questioning of existing institutions was at all well received by the powers that were. Nor was it a time when the general interest of the community at large was uppermost in the minds of the narrow and well-to-do elite who effectively ruled both church and state.

By the time of Bentham’s death, in the year of the great Reform Act, the tide had turned, the climate had changed. E L Woodward aptly entitled his history of England from 1815 to 1870 The Age of Reform. Such it was: reform of Parliament, of the church, of the civil service, of the law, of the court system, of the penal system, of public administration, of local government, of the army and the navy. All of these were the subject of critical appraisal to investigate what purpose they existed to serve and whether that advanced the general interest of the community. In the process some of Bentham’s most cherished aims were met. One might instance the advance towards adult suffrage, more uniform electoral districts, the secret ballot, the abrogation of the death penalty for dozens of offences, the codification of large tracts of the law, particularly in the criminal field, the substitution of judicial salaries for reward by way of court fees, and the statutory reforms of the law of evidence enacted in 1843, 1851, and 1898. There were of course other forces and other influences at work, but it would not perhaps have been fanciful for Woodward to entitle his work (with the terminal date extended a little) The Age of Bentham. We cannot be surprised that some of his aims were not achieved, and the achievement of others would seem problematical, at least in the short term: annual elections, for example, or abolition of a second chamber of Parliament, or exclusion of professional lawyers from the judicial bench.

But it would be wrong to regard Bentham’s influence as spent. For if the broad thrust of his thinking has been correctly characterized, the task of appraising our national institutions, systems, procedures, and laws by reference to their utility and effectiveness, and of ensuring so far as possible that they promote the general interest of the community, remains both relevant and necessary. It is not a task which can ever be completed and given up. Mr Bentham is still present.

What are the features of the contemporary scene which now engage the hyperactive critical intelligence of Mr Bentham and cause his word-processor to overheat? I compile my own shortlist of four answers to that question. But I am conscious that the list could be much longer, and that others could construct different but equally plausible shortlists.

1. Codification

Mr Bentham is gratified by the extent to which the disorderly shreds and patches of the common law have been, in effect if not in name, codified since the date of his death in 1832—and gratified too that the word ‘codify’, which he coined, has passed into the language. He notes with satisfaction that a Law Commission has been established with the express task, among others,7 of systematically developing and reforming, and in particular codifying, the law, although he regrets that this task should be entrusted to a troupe of professional lawyers. He had earlier noted in his commonplace book:

    Barristers are so called (a man of spleen might say) a Barrando from barring against reforms the entrances of the law8

and he would wish the process of law reform to be subject much more directly to public opinion, perhaps through the Public Opinion Tribunal if such a body is intended to exist in reality.

But the focus of his attention is not the limited codification which has taken place. It is the absence of a comprehensive criminal code, a deficiency which attracts his outspoken criticism. While unwilling to recognize any virtue in the common law, he acknowledges the force of an argument that in some fields, such as the commercial, the absence of a binding statutory code may enable the law to be developed so as to fulfil rather than defeat the expectations of merchants to the advantage of trade and the prosperity of the community. But such an argument can have no force in the criminal field:

    Scarce any man has the means of knowing a twentieth part of the laws he is bound by. Both sorts of law are kept most happily and carefully from the knowledge of the people: statute law by its shape and bulk; common law by its very essence. It is the judges (as we have seen) that make the common law. Do you know how they make it? Just as a man makes law for his dog. When your dog does anything you want to break him of, you wait until he does it, and then beat him for it. This is the way you make laws for your dog: and this is the way the judges make law for you and me. They won’t tell a man beforehand what it is that he should not do—they won’t so much as allow of his being told: they lie by till he has done something which they say he should not have done, and then they hang him for it.9

As an example of dog law, Mr Bentham points to the recent case of R v R [1992] 1 AC 599. Mr R was convicted of attempting to rape his wife from whom he was not formally separated. Had he, however improbably, sought advice before making his attempt he would have been told that whatever moral disapprobation his conduct might attract it would expose him to no criminal sanction. He was to learn, to his cost, that the law was no longer what it had been thought to be for over 250 years. Mr Bentham might also point to R v Brown (A) and Others [1994] 1 AC 212, the case of the sadomasochists who learned, from a majority decision of the House of Lords, that the inflicting of physical injury by adults on adults was a criminal offence even though the injury was inflicted and suffered with the full consent of all involved. Was that an outcome of which the dog could have been confidently forewarned?

The arguments in favour of a clear, comprehensive, and coherent criminal code are so strong, and now so generally accepted, that Mr Bentham asks, in frustrated indignation, what impedes the enactment of such a code. The answer usually given is that the criminal law is regarded as a matter properly calling for scrutiny by the House of Commons and that pressure on the parliamentary timetable precludes so time-consuming a legislative exercise. With the first part of this answer Mr Bentham enthusiastically agrees. The definition of what conduct is and is not to attract criminal sanctions is, in his emphatic view, a matter for the elected legislature, answerable as it is to the people, the source of all political power. But with the second part of the answer he has no patience at all. Under his Constitutional Code the legislature was to sit on six days out of seven throughout the year, and on the seventh if urgency was declared; attendance was to be closely monitored, and remuneration forfeited by any member not attending; the Legislator’s Inaugural Declaration contained a promise not on any occasion, by plea of sickness or other excuse, to seek to exempt oneself from the obligation of attendance.10 The object was to ensure that legislation did not fail simply because (as was common at the time) the legislative term was not long enough or there was no quorum on a particular day. If it is still said that the parliamentary timetable cannot accommodate the enactment of a criminal code appropriate for a developed twenty-first century democracy, then Mr Bentham would suggest that it be given priority over other matters—the hunting of foxes is perhaps an example—which currently engage the attention of the legislature. While he welcomes the government’s new proposal—if re-elected—to give statutory effect to the Law Commission’s recommendations on offences against the person, he is scathing in his criticism that so little is offered so late.

2. The demystification of the law

Mr Bentham approves the steps taken to simplify procedure in the civil courts, avoid unnecessary resort to legal jargon, sweep away unnecessary rules and fictions, and make the administration of justice more accessible to the uninstructed. But, having earlier flirted with the notion that every man should be his own lawyer, he continues to accept, reluctantly, the continuing need for professional lawyers. Hence his proposals for the appointment of an eleemosynary advocate to represent those who are incapacitated or too poor to obtain assistance for themselves and for the establishment of an Equal Justice Fund to provide funds for the helpless; hence too his proposal that the legislature instruct judges to impose fines in preference to other forms of punishment, to top up the Equal Justice Fund.11

Despite his condemnation of lawyers’ jargon and jargonization, which he regarded as a superior form of thieves’ cant hiding the defects of the law,12 I doubt whether Bentham thought that all technicality could or should be avoided when lawyers are speaking to each other. If so, he set a bad example. I put on one side his use of the expression ‘antejentacular circumgyration’ to mean a walk before breakfast:13 that was a joke, of a kind to which the learned are sometimes unhappily prone. But to describe the electorate as ‘the constitutive authority’ or courts as ‘judicatories’ did not obviously contribute to ready understanding; and there would be those who would understand the meaning of natural history, astronomy, and knowledge of the earth but would fail to recognize them described as physiurgic somatology, uranoscopic physiurgics, and epigeoscopic physiurgics.14 It is obviously desirable that lawyers, when speaking to non-lawyers, should use language which is clear, intelligible, and so far as possible untechnical. But it would be futile and self-defeating to ask them, when speaking to each other, to avoid references (meaningless to the uninstructed) such as Calderbank letter or Bullock order, as it would be to ask doctors in professional conversation with each other to avoid reference to Dupuytren’s contracture, McBurney’s point, or Koplik’s spots.

Writing in 1982, the late Professor Hart drew attention to two legal fields in which the demystification favoured by Bentham had further progress to make. Mr Bentham strongly endorses both points. The first concerns court dress and ceremonial, and I cannot (I think) do better than quote what Professor Hart said, long though the quotation is:

    Consider first Bentham’s condemnation as an instrument of ‘delusion’, of the fancy dress of authority, or as he calls it disparagingly, its factitious ‘lustre and splendour’: its apparatus of pomp, pageantry, and ceremony, wigs and gowns and antique formal modes of address. Of course, there are old arguments for traditional rituals: it is often urged that society needs ceremonials to bind it together and that their emphasis on a nation’s past is among the unifying forces of society, giving it not only colour but also solidity. Of course it may well be that our traditional legal forms have hitherto maintained respect for the law or at least instilled fear, perhaps healthy fear. But surely, in the light of a changed general attitude, not only to ceremonies and forms but to authority of all kinds, we should reconsider the question whether our legal rituals help us now or obstruct us. Do not our inherited forms instead of inspiring irrational or undeserved respect (as Bentham chiefly feared) make the law appear anachronistic, out of touch because out of date, or, as one critic has illuminatingly put it, do they not make the law and lawyers appear like ‘some contemporary remnants of a society dominated by the upper classes’, marked off from the rest by a special style of dress and diction? Would not dropping these forms, dimming the lustre and the splendour, do something to lessen the risks of dissociation between law and the rest of the community, which is surely among the great dangers of our time? Would it not be better to let judge and lawyer appear, as Bentham wished, merely as life-sized contemporary figures, so that in entering a lawcourt the plain man would no longer feel that he is entering a strange world of half-intimidating and half-comic historical pantomine? We do not when we go to a doctor find ourselves confronted with someone in the guise of a seventeenth century apothecary, complete with ruff and doublet and sword, and if we did we might feel even more uncomfortable than we do about swallowing his, that is, our, medicine. At a time when authority of all kinds is under the most irrational forms of attack why make authority more difficult to accept by dressing it up as a ghost from the past?15

The second field seen by Professor Hart as ripe for further demystification along Benthamite lines is that of evidence.16 Why should any court be precluded from considering (and according such weight as may be thought appropriate) any evidence relevant to its decision? Why, in short, should there be any evidential rule other than a requirement of relevance? In a modern civil trial conducted by a judge sitting alone, who in any event makes all decisions on the admissibility of evidence, the case for admitting all relevant evidence and leaving the judge to assess its weight is overwhelming. If the judge cannot be trusted to perform that task he is unfitted for his office.

The argument is scarcely weaker when applied to jury trial. The premise upon which public and professional confidence in juries rests is that a randomly selected body of 12 men and women can be relied on to reach a collective decision which is fair, perceptive, and responsible. Such is that confidence that decisions of momentous significance to individual citizens are entrusted to juries. Yet these same jurors, relied on to exercise a fair, perceptive, and responsible collective judgment on issues of great moment, are at the same time thought to be so fallible, so liable to be improperly swayed by shreds of insubstantial evidence, that information which many would think relevant—notably, the details of a defendant’s previous criminal record and of other offences—is concealed from them, sometimes to the point of distorting the trial itself. Mr Bentham is not an aficionado of the trial jury in its present form, but makes a simple point: either the jury is to be trusted or it is not; if it is, it should have access to all relevant evidence, to evaluate as best it can; if it is not, it should make way for a tribunal which can be trusted.

3. Penal policy

Bentham followed the Italian philosopher Beccaria in, unusually, regarding penal policy as a matter calling for sustained and serious thought. Their approach had much in common. As Professor Hart put it:

    Both insist on the uselessness of the traditional savageries of penal law: both insist that the punishment to be used should be the least which is sufficient to counterbalance the advantage men hope to derive from their crimes and both draw the same convincing picture of the ways in which excessively severe punishment may actually increase crime. It may do so by hardening men to the spectacle of cruelty when they see it employed by the state; it may do so by making it impossible to arrange scales of proportionate penalties which will induce men to commit lesser rather than greater crimes and it may do so by providing men with an incentive to commit fresh crimes rather than be caught and tortured for those that they have committed.17

It was on this subject that Bentham pronounced one of his best-known aphorisms:

    But all punishment is mischief: all punishment in itself is evil. Upon the principle of utility, if it ought at all to be admitted, it ought only to be admitted so far as it promises to exclude some greater evil.18

Bentham’s was, then as now, a minority view in England, but he was not a lone voice. Samuel Johnson wrote that:

    the natural justice of punishment, as of every other act of man to man, must depend solely on its utility, and . . . its only lawful end is some good more than equivalent to the evil which it necessarily produces.19

Johnson also pointed to the dangers of undue severity:

    To equal robbery with murder is to reduce murder to robbery, to confound in common minds the gradations of iniquity, and incite the commission of a greater crime to prevent the detection of a less. If only murder were punished with death, very few robbers would stain their hands in blood; but when by the last act of cruelty no new danger is incurred, and greater security may be obtained, upon what principle shall we bid them forbear?20

Goldsmith, perhaps influenced by Johnson, wrote in similar vein:

    And it were highly to be wished, that legislative power would thus direct the law rather to reformation than severity. That it would seem convinced that the work of eradicating crimes is not by making punishments familiar, but formidable. Then instead of our present prisons, which find or make men guilty, which enclose wretches for the commission of one crime, and return them, if returned alive, fitted for the perpetration of thousands; we should see, as in other parts of Europe, places of penitence and solitude, where the accused might be attended by such as could give them repentance if guilty, or new motives to virtue if innocent. And this, but not the increasing punishments, is the way to mend a state; nor can I avoid even questioning the validity of that right which social combinations have assumed of capitally punishing offences of a slight nature . . . 21

So Bentham did not speak alone. But he spoke loudest, longest, and most effectively.

Surveying the penal policy of this country today, Mr Bentham observes with satisfaction not only that death has ceased to be the penalty for numerous disparate offences but that it has ceased to be a penalty for any. And, although Bentham in his search for alternatives to the death penalty had suggested some fairly gruesome punishments,22 he does not regret the disappearance of the more inhumane penalties once inflicted by the state. But he finds much to cause him dismay, in particular the absence of profound thought by the legislature on the object and effect of punishment, the failure (as he sees it) to relate the imposition of punishment to the general interest of the community which such punishment is intended to promote.

His first criticism is directed to the mandatory life sentence for murder. He objects to this as a legislative fiction, since a judge sentencing a defendant to imprisonment for life in such a case knows, and the defendant knows, and the public know, that save in a tiny minority of cases the defendant will not be imprisoned for life. Moreover the real sentence will be imposed not, as Mr Bentham would wish, in open court in the face of the public, but by a member of the executive behind closed doors. What public purpose, he asks, is served by this procedure? If it is intended to mark the public’s abhorrence of taking life, such opinion is mocked by resort to a transparent pretence. If it is intended to deter, then evidence is needed that those who commit murder (or a significant number of them) are deterred by a nominal sentence of life but would not be deterred by a term of years appropriate for the particular crime, which might in grave cases be for life. If it is an expression of vengeance on behalf of the bereaved, then the answer is that public justice should be a substitute for private vengeance not an expression of it.

Mr Bentham turns next to automatic life sentences introduced in 1997 and required to be imposed on second conviction of a serious offence, save in exceptional circumstances. In this instance, he acknowledges, little attempt is made to maintain the fiction that the defendant will be imprisoned for life, and the punitive term is announced publicly by the judge. But it is a grave step to order that a defendant’s freedom for the rest of his life be forfeit, even potentially, to the state, unless the crime requires so severe a penalty; and how can the court resolve whether the crime does or does not require so severe a penalty if the sentence is to be imposed automatically? Can any public interest be served by imposition of a penalty more severe than a crime requires?23

His perplexity does not end there. He notes that a person found to have acted ‘in an anti-social manner, that is to say, in a manner that caused or was likely to cause harassment, alarm or distress to one or more persons not of the same household as himself’ may be made subject to an anti-social behaviour order.24 So far, so good. Mr Bentham deprecates anti-social behaviour. But he notes with surprise that a breach of the order may be punished by up to five years’ imprisonment. Now a breach may itself involve the commission of a criminal offence: if it does, the delinquent will no doubt be prosecuted and punished for that offence. But the breach may involve no criminal offence. Even in that situation the legislature has envisaged a five-year term as possibly appropriate. Mr Bentham finds himself, uncharacteristically, lost for words.

Only with some difficulty can Mr Bentham be restrained from dilating at some length on the state of the prisons. He is disappointed that his (or, more properly, his younger brother’s)25 panopticon scheme has not been adopted in prisons, although found to work satisfactorily in hospitals. He regrets that the privatization of some prison managements has been on lines quite different from those he recommended.26 But most vehemently of all

Mr Bentham castigates the practice of incarcerating more and more defendants for longer and longer periods when the value of imprisonment decreases in inverse proportion to the increase in the number of those imprisoned. Do the idle, the work-shy, and the unskilled acquire habits of industry, experience the rewards of productive labour, and learn occupational skills exercisable on release? Are the illiterate taught to read and write, the computer-illiterate to learn basic computing skills? Are the drug-addicted detoxified? Is the defendant on leaving prison a less antisocial man or woman than on entering it? If the answers to these questions are negative, as Mr Bentham suggests they plainly are, then he asks what public purpose is served by the existing practice and whether it yields any public benefit commensurate with the public resources expended on maintaining it. Mr Bentham of course has his own very detailed response to these questions. But since he is keen to address the fourth and last item on my shortlist he accepts that his response must be deferred to another year.

4. The House of Lords

Mr Bentham remains strongly in favour of a unicameral legislature. His argument, assuming the first chamber to be democratically elected to represent the will of the people, is simple: if the second chamber also is democratically elected, it duplicates the first, without conferring additional benefit on the public; if the second chamber is not democratically elected, then it should not thwart the will of the chamber which is. Bentham’s otherwise wholehearted approval (in his later days) of the Anglo-American United States, as he called it,27 was qualified only by his regret that it should have adopted the common law and established a senate.28 He points, in practical support of his argument, to countries which operate unicameral systems (Portugal, China, New Zealand, Denmark, Sweden, Turkey, Hungary), and to subordinate entities in federal systems which do the same (Nebraska, Queensland, the German Laünder, the provinces of Canada).29 He is heartened that in several countries with bicameral systems the upper house is the subject of continual calls for reform (Canada, France, Ireland, Italy, Spain).30

And, of course, the United Kingdom. Mr Bentham is modestly heartened by the severe restriction in the representation of hereditary peers effected by the House of Lords Act 1999, leaving only one country in the world where heredity forms the primary basis for upper house membership: that is Lesotho (it is not however recorded that any of the members of that upper house purchased their chieftaincies from Lloyd George).

But even if the existence of an upper house is accepted—a very big ‘if’ in Mr Bentham’s mind—and despite the modest advance effected by the 1999 Act, he finds much to castigate in the current process of reform. To criticize and destroy without a clear conception of what is to follow is to him the mark of the anarchical spirit.31 He finds it extraordinary that a government should embark on the first stage of reforming the House of Lords without first researching, publicizing, and consulting on detailed plans for any second or subsequent stage of reform. In its transitional form the composition of the House is subject to obvious anomalies: the continued membership of 75 hereditary peers elected by their colleagues under the Weatherill amendment to the 1999 Act is readily defensible as a fair and beneficial compromise, giving those elected an element of legitimacy; but unless further reforms, as yet unagreed, are adopted within about 18 months from now a curious situation will exist. Vacancies in the ranks of hereditary peers elected by their hereditary colleagues to sit in the House will, on death (and even hereditary peers are mortal), be filled by an election in which the electorate is the surviving colleagues of the deceased peer. Since there are only two elected hereditary Labour peers, the death of one will enable the survivor, on his own, to nominate a successor.

If the existence of a second chamber be again assumed, against Mr Bentham’s wishes, the exercise of judicial functions should in his view be no part of its work. An appeal should in his view lie from the decision of a single judge, but to a single judge.32 Mr Bentham recognizes the delay and expense inherent in protracted appeals:

    If courts of appeal were any thing less than necessary, the institution would, it is evident, be far from eligible. Expense to the public is woven into the establishment: expense and delay to the suitor, and thence frequently a failure of justice, is inseparable from the proceedings. Institute more ranks than one, the measure of these inconveniences is increased in a great degree, though not absolutely doubled, at each rank.33

In criticizing the judicial role of the House of Lords, Bentham started at the top, with the Lord Chancellor, employing his customary understatement:

    But it is to the Chancery-bench you must look, if you would behold a monster, in comparison of which the chimera of the poets was an ordinary beast, their triple-bodied Geryon an ordinary man:–

1. A single judge, controuling in civil matters the several jurisdictions of the twelve great judges.

2. A necessary member of the cabinet, the chief and most constant adviser of the king in all matters of law.

3. The perpetual president of the highest of the two houses of legislature.

4. The absolute proprietor of a prodigious mass of ecclesiastical patronage.

5. The competitor of the minister for almost the whole patronage of the law.

6. The keeper of the great seal; a transcendent, multifarious, and indefinable office.

7. The possessor of a multitude of heterogeneous scraps of power, too various to be enumerated.

    All these discordant bodies you see inclosed in one robe, that every one may corrupt another, if it be possible, and that the due discharge of the functions of any one of them may be impossible. Such is the care and providence of chaos.34

But Bentham did not stop with the Lord Chancellor. He was emphatic that:

    [t]he judges have no share in legislative power.35

Judges should have no calls on their time other than for the performance of judicial business, and:

    [i]f judges in general have any considerable part of their time to spare for other business, it is a sign that the judicial territories are too small, that they are more numerous than they need be, and the whole establishment more expensive.36

He warmed to this theme:

    Exceptions were taken when a horse was consul; there could be none against his being a lord. It is beyond comparison better that a horse should have a voice in that house than that a judge should.37

This equine theme was developed at some length, and he continued:

    By degrees it is settled into a rule, that not only the chancellor shall have a peerage, but that the same feather shall be stuck into the caps of the two chiefs in the courts of King’s Bench and Common Pleas. Ere long it will go down to the Exchequer, that Westminster-hall may not contain a single bench undefiled by politics. When you have put your judge into the house, the greatest eulogium you can bestow upon him is, that he might as well be anywhere else, for anything that he does there. You plunge him head over ears into temptation, and your hope is, that he will not be soiled by it. If this be wisdom, put your daughter to board in Drury-Lane to teach her chastity.38

Mr Bentham adheres to those opinions, despite the changes which have occurred since 1832 (notably, the ending of the role of lay peers in deciding appeals and the appointment of paid, full-time Lords of Appeal in Ordinary under the Appellate Jurisdiction Act 1876), of which changes—so far as they go—he approves. But he is disappointed by the Royal Commission on the Reform of the House of Lords in its conclusion that:

    [t]here is no reason why the second chamber should not continue to exercise the judicial functions of the present House of Lords39

and its recommendation that:

    [t]he Lords of Appeal in Ordinary should continue to be ex officio members of the reformed second chamber and carry out its judicial functions.40

No other second chamber in the world, Mr Bentham points out, exercises such functions,41 and if it is accepted (as it is) that the exercise of judicial authority should be separated from the exercise of executive and legislative authority, then the institutions through which judicial authority is exercised—all of them—should reflect that separation. He finds, without surprise, that he is supported by a growing body of opinion.42

It is not to be expected that the arguments I attribute to Mr Bentham will command general assent. He was, after all, generous in offering advice to figures as disparate as Simon Bolivar, the Tsar Alexander I, Daniel O’Connell, the Duke of Wellington, President Madison, and Mahomed Ali, but none was impelled into immediate action, and Madison took fourand-a-half years to reply. I would not myself subscribe to by any means all these arguments. But there is none, I suggest, which can be dismissed out of hand as lacking any basis of rational principle, none which does not cause us to think and ask ourselves sometimes uncomfortable questions. Mr Bentham is still present. Never, we may be sure, will his continuing presence cease to enrich, enliven, and focus the course of public debate.
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