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THIS IS A STORY about war in America. To be more specific, it is the story of an idea about war, an idea that Americans have sometimes nurtured and often scorned. The idea is that the conduct of war can be constrained by law.

A scene from the deadliest war in American history captures the puzzle that lies at the story’s heart. The date is 1862, on Christmas Day. The setting is a modest room in a boardinghouse in Washington, D.C., tucked behind the perpetually unfinished Capitol building. At a small desk lit by an oil lamp, an aging professor works late into the night. From a distance, the man seems to be a serene oasis of calm amid the mud and the tumult of wartime Washington in winter. But if we look more closely, the illusion of peacefulness gives way to something unsettling. Below a shock of pewter hair, the man’s eyes are dark hollows. His face is drawn into a perpetual scowl. A high white collar and black silk cravat cannot quite hide the old battle scars on his neck. The man’s bearing betrays newer, less tangible wounds as well. In the past week, he has learned the gruesome details of the death of one son fighting for the Confederate Army in Virginia and sent another to fight for the Union in occupied New Orleans. A third son lost his right arm earlier in the year.

If we approach still closer, we can see in the dull glare of the lamp that he is working like a man possessed. He writes with a fierce intensity, pouring the furious energies of the war onto the pages before him, as if to vindicate the sacrifices of his sons by the force of his pen. At the request of President Abraham Lincoln’s closest military advisers, he is drafting an order that will lay the foundations for the modern laws of war.

The man’s name is Francis Lieber, and he is one of the forgotten figures from the American Civil War. As he works, the Civil War is in the darkest hour yet after almost two years of fighting. Chaos reigns in the Union war effort. In the past three months, the Army has suffered more than 25,000 casualties in two terrible battles, one at Antietam and another at Fredericksburg. President Lincoln has fired the commander of the Army of the Potomac, George B. McClellan. His replacement, Ambrose Burnside, is already failing and will be dismissed before another month goes by. In less than a week, on January 1, 1863, the Emancipation Proclamation will declare all slaves behind Confederate lines to be free. In one area after another, Lincoln has been compelled to abandon what he calls the “rose-water” approach to the conflict in favor of a far more aggressive strategy.

At this low moment of the Union’s fortunes, Secretary of War Edwin Stanton and his general-in-chief Henry Halleck have turned to Lieber to draw up a code of laws for armies in battle. The project is breathtakingly ambitious. It aims not only to establish rules to govern the conduct of the Union Army but to set down in a short, usable form the accumulated customary rules binding all the armies of the extended European world. Nothing quite like it has ever existed. Lieber is its principal draftsman, and out of his pen flow prohibitions on poisons, on wanton destruction, on torture, and on cruelty. The code protects prisoners and forbids executions and assassinations. It announces a sharp distinction between men in arms and noncombatants. It disclaims tactics of bad faith and enjoins attacks motivated by revenge. It prohibits the infliction of suffering for its own sake. Lieber drafts the code in short epigrammatic articles, 157 in all, which not only set out rules for right conduct but provide the rationales and general principles that lie behind the rules. It is a working document for the soldier and the layman, not a treatise for the lawyer or the statesman.

When spring arrives and the season of active campaigning resumes, President Lincoln will issue Lieber’s code as an order for the armies of the Union. He will deliver it to the armies of the Confederacy, too, and expect them to follow the rules he has set out. The code will be published in newspapers across the country and distributed to thousands of officers in the Union Army. It will endorse the new policy of Emancipation. And it will set the terms under which the Union expects the South to treat the thousands of black soldiers enrolling in the Union Army.

What starts as an American project will soon cross the Atlantic and become a global phenomenon. European international lawyers will translate it into French, German, and Spanish. In 1870, the Prussian army will adopt the American code as its own, and other European nations will quickly follow. At the beginning of the twentieth century, armies around the world will issue field manuals inspired by the American model, forerunners to the wallet cards that will one day instruct twentieth- and twenty-first-century soldiers on the laws governing such matters as the treatment of prisoners of war.

In 1899, diplomats and international lawyers will turn the American code into the first great treaty of the laws of war, signed at The Hague by nations from all over the world. Statesmen in Europe and America, along with generations of military men and lawyers, will pay homage to Lincoln and tout Lieber’s code as a seminal document in the history of civilization. In the aftermath of World War II, its principles will provide part of the legal basis for trying Nazi leaders. Traces of the code will be visible in the Geneva Conventions of 1949, which will govern the law of war into the twenty-first century.

THE STORY OF Lincoln and Lieber presents an enigma. The code Lincoln approved—the foundation of the modern laws of war—emerged amidst a war that was the harbinger of modern war in its mass destructive scale. Indeed, Lincoln approved Lieber’s rules at the very moment in which he was working to transform the Union war effort. While Lieber wrote hurriedly in his Capitol Hill boardinghouse, Lincoln issued the Emancipation Proclamation and abandoned the limited war policies of the war’s first year in favor of what William Tecumseh Sherman would later call the “hard hand of war.”

The usual pattern of making the rules for war is very different. Laws of war typically come in the dismayed aftershock of conflict, not in the impassioned heat of battle. The first Geneva Convention went into force in 1864, shortly after a war between the Austrians and the French left Europe horrified at the carnage modern weaponry could inflict. The Franco–Prussian War of 1870–71 prompted an early effort in Brussels to draft rules for warfare in 1874. The Hague Conventions of 1907 followed hard on the Russo-Japanese War of 1905. A Geneva Protocol in 1925 prohibited asphyxiating gases and biological weapons soon after the poisonous clouds of World War I had lifted. The four Geneva Conventions of 1949 drew on the lessons of World War II. Humanitarians usually fight the last war when they make rules for the next one.

In December 1862, however, the United States was in the middle of a war in which it aimed to become more aggressive, not less. At such a moment, Francis Lieber was a striking choice. Lieber was no secret pacifist, no “simpering sentimentalist,” as he liked to say scornfully. He was a passionate and sometimes even rash nationalist, a patriot who did not shy from war so much as he found himself powerfully attracted by it. He believed that nations had breathtakingly broad authority to use armed force. His hero was not the great philosopher of peace, Immanuel Kant, but the prophet of modern total warfare, Carl von Clausewitz, whose contempt for the law of war would later become legendary. In 1862, the man who helped create the modern laws of war urged blow after blow against the South and hoped fervently that the Union armies would strike the enemy with the greatest possible force. “The more vigorously wars are pursued,” Lieber announced, “the better it is for humanity.”

Looked at in a different light, Lieber’s code seems not so constraining after all. It authorized the destruction of civilian property, the trapping and forced return of civilians to besieged cities, and the starving of noncombatants. It permitted executing prisoners in cases of necessity or in retaliation. It authorized the summary field execution of enemy guerrillas. And in its most open-ended provision, the code authorized any measure necessary to secure the ends of war and defend the country. “To save the country,” Lieber wrote, “is paramount to all other considerations.”

When the leaders of the Confederacy read the text the following spring, they spluttered in outrage. It was an “unrelenting and vindictive” code, they complained, one that gave “license for a man to be either a fiend or a gentleman.” Jefferson Davis condemned the code as authorizing barbarous warfare. The basic rule of conduct in Lieber’s code, Davis observed, was the test of military necessity. The code ruled out only four acts: torture, assassination, the use of poison, and perfidy in violation of truce flags or agreements between the warring parties. With these exceptions, armies could do virtually anything so long as it was necessary for “securing the ends of the war.”

Here, then, is the beginning of an answer to the puzzle of Lincoln, Lieber, and the laws of war. The law of war Lincoln approved in early 1863 was not merely a constraint on the tactics of the Union. It was also a weapon for the achievement of Union war aims, like the Springfield rifle, the minié ball, and the ironclad ship. It is not just a humanitarian shield, though it was that. It was also a sword of justice, a way of advancing the Emancipation Proclamation and of arming the 200,000 black soldiers who would help to end slavery once and for all. As such, the code Lincoln sent into the world was the written embodiment of tensions that have been internal to the law of war in American history from the Revolution to the present. For many Americans, the law of war has been more than merely a set of constraints on the means available to armies in combat. It has been a tool for vindicating the destiny of the nation.

HUMAN BEINGS WRITE history in the heat of political controversy, and in the fiery debates since September 11, 2001, Americans have begun to tell two competing stories about the law of war in U.S. history.

One story asserts that the actions of the United States after September 11, 2001, disrupted a long American tradition of respect for and participation in the international laws of war. Critics of the administration of President George W. Bush’s war on terror tell this story with passionate energy. For them, acts such as the use of enhanced interrogation tactics, torture, kidnappings, and indefinite detentions, not to mention the disregard for the Geneva Conventions, betrayed a long-standing historical commitment to international law’s code of conduct for war. We can see the aberration narrative in early accounts of the war on terror by journalists and lawyers like Jane Mayer and Philippe Sands, as well as in books published since 9/11 by leading historians on the military history of the founding generation. We can see it in historians’ briefs to the U.S. Supreme Court in the hard-fought legal battles over military commissions. We can see glimpses of it in the Supreme Court’s cautious holdings in post-9/11 terrorism cases.

Others, including many critics of international law, adopt a different story of historical rupture. For them, the novelty of our present moment is not American policy toward the laws of war. What is new, they say, is that international law has taken on a much more prominent role in American policymaking in the past few decades. Legal instruments such as the Geneva Conventions of 1949, a series of constraining statutes enacted by Congress in the 1970s and 1980s on topics such as torture and war crimes, and a controversial treaty promulgated through the United Nations in 1977 all seem (in this view) to signal a fundamentally changed regime of international law, one that has culminated in the International Criminal Court at The Hague and that for the first time seems to threaten U.S. policymakers with criminal prosecution for their wartime decisions.

Stories of great disruptions furnish the partisans on all sides of the contemporary debate with a usable past. They offer nostalgia-tinged golden ages for all concerned. But the cardboard stories we have told ourselves about the history of the laws of war in America are well-meaning myths at best. At worst they are dangerous fictions. If we look more closely at the history of American warfare, a pattern emerges, but it is not a pattern of sudden aberrations or ruptured traditions. Instead, it is the pattern captured by Lincoln and Lieber and by the startling juxtaposition of the hard hand of war and the laws of war in December 1862. From the Revolution forward, the United States’ long history of leadership in creating the laws of war stands cheek by jowl with a destructive style of warfare that has come to be known among military historians as the “American way of war.” Enlightenment rules stand alongside wars of extermination on the Indian frontier. Lincoln’s code precedes Sherman’s March to the Sea. The Hague Conferences of 1899 and 1907 bookend a terrible war in the Philippines. The American-made charter for the Nuremberg Tribunal is initialed in the same week the United States drops atomic bombs on Hiroshima and Nagasaki.

The failing of the stories told about American history on the left and the right is that they either discount the abiding significance of the law of war tradition in American history, or they offer a false idol of worship for the ideals of the law of nations, one that is so remote from our experience as to make it less likely (not more likely) that the laws of war will find traction in times of crisis. At their best, the laws of war have served as tools of practical moral judgment in moments of extreme pressure. If the law of war is to do this work, however, and not merely to be thrown overboard at the first sign of danger, it will have to rest on a better conception of the relationship between our ideals and our practices than the current historical conventions entail. Making better sense of American history—really taking account of it, in its ugly complexities instead of its airbrushed first drafts—will be indispensable if the laws of war are to survive as a useful source of moral engagement in the twenty-first century.

TO MAKE SENSE of how the laws of war have functioned in American history, we will need to grapple with a third widely held view of war and law. It is one that tries to take account of the contradictions of that history, and it is perhaps the most commonly held view about the laws of war to be found in the world today. Its explanation of history is that the laws of war are hypocrisy through and through.

In the twentieth century, the hypocrisy critique animated the work of the formidable Nazi jurist Carl Schmitt, who viewed international law’s pretenses of neutrality as thoroughly disingenuous. In the twenty-first century, hypocrisy is the explanation for the laws of war offered by critics of American military action, who claim that the so-called laws of war aim most of all to advance the authority of the world’s most powerful states. (Hawks in the United States and Israel turn right around and level the same charge at weak states and insurgents in the developing world.) The hypocrisy claim can be found in conversations about American power today in every quarter of the globe.

Indeed, hypocrisy is the operative logic of what is undoubtedly the most influential work on the law and the morality of war in the past half century: the philosopher Michael Walzer’s achingly beautiful book, Just and Unjust Wars. Written in the wake of the Vietnam War, Walzer’s book identifies the moral aspirations of states and soldiers in war and contrasts those ideals with the acts of states and soldiers in combat. Walzer exposes the actions of states to the clear light of the moral and legal limits those same states claim to espouse. Walzer’s account is radically different from Schmitt’s. Where Schmitt sees power and hypocrisy all the way down, Walzer claims to identify humanitarian ideals in the moral engagement of states and warfare. Hypocrisy, Walzer tells us, is the tribute vice pays to virtue, and Walzer finds plenty of it in the actions of the United States.

It will not do to deny for a moment that hypocrisy abounds in the history of the United States at war, as it doubtless does in the history of other nations as well. The actions of nations time and again fail to live up to the standards they set for themselves. The United States is no exception. As we shall see, Thomas Jefferson engaged in wildly one-sided invocations of the laws of nations in the American Revolution. In the era of American expansion, Andrew Jackson raged against the British for their violations of the laws of civilized warfare, while at the same time treating the laws of combat with contempt. President Theodore Roosevelt and his secretary of war Elihu Root claimed to uphold the highest values of international law while whitewashing widespread torture by American forces in the Philippines. Today, there are many who view the startling influence of lawyers and legal rules in the conflicts of the twenty-first-century American military as a kind of moral cloak that disguises the brute exercise of American power.

Yet if we want to make sense of the law of war in American history, the hypocrisy answer is too easy.

The puzzle of December 1862 begins to come into focus once we see that two competing ideals have animated American behavior around the international law rules for war. The two ideals are the ideal of humanitarianism and the ideal of justice. We hold each of them so dear that it may seem like they should run together. What is peculiar about the laws of war is not merely that they sometimes do not. The peculiarity of the laws of war is that humanity and justice diverge by design. For 250 years, the laws of war have sought to minimize the horrors of war by inviting war’s participants to temporarily set aside the conviction that their cause is right. Advocates of international law have aimed to create a parallel moral universe in which questions of justice are bracketed (even if temporarily) for the sake of reducing human suffering. Americans have been leading participants in the effort to elaborate these humanitarian rules. We have helped craft prohibitions on torture, on harming prisoners, and on violence against civilians. But when asked to abandon our deepest convictions of justice—even for a moment—Americans at war have been understandably reluctant to accept the invitation. The United States has thus undercut the humanitarian architecture of the laws of war even as Americans have often been some of its chief engineers.

THIS BOOK IS an account of the alternately troubled and triumphant history of the laws of war in the United States in the long century after independence. It follows the rise and fall of the project that culminated in Lincoln and Lieber, from the founding fathers, through slavery and Emancipation, to the launching of the American empire and the eve of World War I.

The book makes no claim that the paradoxes and tensions embedded in the idea of a law of war were unique to American history. Nations and peoples around the world have confronted the startling disjuncture between the law of war’s humanitarian structure, on the one hand, and the pursuit of justice, on the other. Nonetheless, particular features of the United States experience have created distinctive patterns in the nation’s history. In particular, the problem of slavery in wartime ran through the first century of American history from the founding onward. In 1862, it was the crisis of slavery and emancipation that called forth the Union’s law of war instructions and thus helped produce the modern laws of war. Historians and international lawyers who discuss General Orders No. 100 usually call the order Lieber’s code after its principal drafter. But once we see the Union’s instructions as arising out of the crucible of slavery, the order is better thought of as Lincoln’s. For it was Lincoln’s Emancipation Proclamation that required its production and sent it out into the world.

Focusing on the history of the United States makes a good deal of sense for another reason as well. The United States is today the world’s only military superpower. The United States accounts for almost half the defense spending in the world each year. Only the United States has the capacity to mount the sorts of military engagements that have become most familiar to Western observers. Grappling with the American history of the laws of war is therefore indispensable if we are to make sense of the law and morality of military force in the twenty-first century. Understanding this history is about coming to see that the idea of a law of war has contained inside itself two powerful but competing ideals for armed conflict. One is humanitarianism. The other is justice. We struggle to reconcile them today. Lincoln and Lieber wrestled with them a century and a half ago. And the founders sought to come to grips with them in the days of the Minutemen at Lexington and Concord.



PART I
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You Have Brought Me into Hell!

A young Angel of Distinction being sent down to this World on some Business for the first time, had an old Courier-Spirit assign’d him as a Guide. They arriv’d over the Seas of Martinico in the middle of the long Day of obstinate Fights between the Fleets of Rodney & DeGrasse. When thro’ the Clouds of Smoke he saw the Fire of the Guns, the Decks cover’d with mangled Limbs, & Bodies dead or dying, the Ships sinking, burning, or blown into the Air, and the Quantity of Pain, Misery, and Destruction the Crews yet alive were thus with so much Eagerness dealing round to one another; he turn’d angrily to his Guide, & said, You blundering Blockhead, you are ignorant of your Business; you undertook to conduct me to the Earth, and you have brought me into Hell!—No, Sir, says the Guide; I have made no Mistake; this is really the Earth, and these are Men. Devils never treat one another in this cruel manner; they have more Sense, and more of what Men (vainly) call Humanity!

—Benjamin Franklin to Joseph Priestley,

June 7, 1782




Chapter 1

The Rights of Humanity
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The authorized maxims and practices of war are the satire of human nature.

—Alexander Hamilton, 1780

IN 1754, a rash young officer in the Virginia militia became for a short while the world’s most notorious violator of the laws and usages of war. The officer, a twenty-two-year-old named George Washington, had come to public attention a year before when he made his way through a barely mapped wilderness to deliver a defiant message to the encroaching French. Now, as rumors flew of further French incursions along the Ohio River, Washington went once again into the woods, this time with 160 members of the Virginia militia and a party of Iroquois warriors. At a boulder-strewn glen between the Allegheny Mountains and the junction of the three rivers that form the Ohio Valley’s eastern end, Washington encircled and attacked an unsuspecting French encampment. Firing the first shots of what would become the Seven Years’ War, Washington and his men killed ten Frenchmen and took twenty-one prisoners in less than fifteen minutes. That much is clear, or as clear as such things can be. What happened next, however, has been obscured by controversy for two and a half centuries.

In his official report of the engagement Washington would later write that the French commander, Joseph Coulon de Jumonville, was killed in the initial shooting. But in French accounts, Jumonville was alive when the French company surrendered. According to the French, the entire attack was an outrage. Jumonville, they said, had not been a combatant but an ambassador delivering a message, much like Washington the year before. The French commander, they said, had not resisted the British attack, but had called for a cease-fire. And the French insisted that the attackers had murdered Jumonville in cold blood—that they had assassinated him after the fighting had stopped. In one version of the French story, the British executed Jumonville with a musket shot to the head. In another version, Washington’s Indian ally, the Iroquois leader Tanacharison, did the deed. In full view of Washington and the British, Tanacharison said, “You are not yet dead, my father,” whereupon he drove his tomahawk into the defenseless Frenchman’s skull. Tanacharison’s warriors fell upon the remaining wounded Frenchmen and killed them, too.

Washington’s complicity in the Jumonville affair might have been left shrouded forever in the fog of war. But on a rainy night two months later, Washington committed an error that would haunt him for years to come. Rightly predicting that the main body of French troops would soon descend on them, Washington and his small band of Virginia militia had proceeded to construct makeshift fortifications, which Washington named Fort Necessity. But the wooden palisades proved no match for the larger French force. When the French attacked in early July, Washington’s detachment was badly overmatched. With one third of his men killed or wounded, in a heavy downpour as darkness fell, Washington agreed to surrender the fort. But in the midst of the confusion and the soaking rain, with a Dutch translator who spoke French better than English, Washington hastily signed articles of capitulation that acknowledged the death of Jumonville as an “assassination,” a treacherous killing abhorrent to the customs and usages of eighteenth-century warfare. Washington would later deny he had meant to sign any such acknowledgment. He would blame his interpreter. He would claim that the pouring rain had washed away the ink of the Articles. Regardless, the Articles of Capitulation from Fort Necessity were quickly circulated in Canada and France as a damning admission of British savagery. The French seized Washington’s diary, and this also was published with supposedly incriminating passages in the Virginia officer’s own hand. The case against Washington seemed open and shut. “There is nothing more unworthy and lower, and even blacker,” wrote the governor of New France, “than the sentiments and the way of thinking of this Washington.” George Washington had implicated himself in a violation of the laws of war.

For years afterward, Washington’s reputation would be tarred by the affair of Jumonville Glen and its aftermath at Fort Necessity. He would spend the rest of his long and storied career as a soldier in a formal display of honor, seeking to ensure that war’s chaos would never again damage his reputation. Despite his original sin—or because of it—Washington would set out to show European soldiers that his military honor was a match for their own.

Washington and the Moral Logic of War

NO NATION IN the history of the world has made the law governing the conduct of armies in war more crucial to its founding self-image than the United States. The laws of civilized war are embedded in the Declaration of Independence, where Thomas Jefferson made the king’s offenses against the rules of civilized warfare central to the Congress’s brief for American independence. In the fiery peroration of the nation’s founding document, Jefferson charged that George III had “plundered our Seas” and “ravaged our Coasts, burnt our Towns, and destroyed the Lives of our People.” Foreign mercenaries had committed acts of death and desolation “scarcely paralleled in the most barbarous Ages,” acts unworthy of civilized nations. British forces had taken Americans hostage and compelled them to bear arms against their own country. The king had incited slave insurrections and encouraged attacks by “merciless Indian Savages” whose approach to warfare was “an undistinguished Destruction, of all Ages, Sexes and Conditions.”

The Declaration was only the most famous of an outpouring of professions by the men of the would-be republic declaring their faith in the laws of war. In June 1775, as the War of Independence got underway, the Continental Congress wrote the laws of war into George Washington’s commission as commander in chief of the Continental Army. “You are to regulate your conduct in every respect,” the Congress told Washington, “by the rules and discipline of war.” A month later, the Congress explained its decision to take up arms against the British by denouncing General Thomas Gage in Boston for waging uncivilized warfare against the colonies. In the first days of 1776, the Congress addressed Major General William Howe, the commander in chief of British forces, to remind him that it was “the happiness of modern times that the evils of necessary war are softened by refinement of manners and sentiment”; in civilized warfare, Thomas Jefferson wrote for his colleagues, enemies were the “object of vengeance” only “in arms and in the field.” The very same week, Congress rallied the colonies to the cause by calling their attention to the “execrable barbarity” of the British war effort. The British burned “defenceless towns and villages,” Congress said. They murdered “without regard to sex or age,” incited “domestic insurrections and murders,” and bribed Indians “to desolate our frontiers.” Congress instructed the colonies, by contrast, to “take care that no page in the annals of America be stained” by some act that “justice or Christianity may condemn.”

The words of 1775 and 1776 put in place a pattern that would repeat itself time and again in the years to come. In the decades after the Declaration, the laws of war would be a staple of American politics. Angry charges of British wartime atrocities alternated with affirmations of the humanity of American forces. But for all the talk of American humanity, the revolutionary generation’s embrace of the laws of war was considerably more complex than it seemed. Beneath the American celebration of the laws of war lay a deep ambivalence. The founding fathers invoked the protections of the law of war’s terms. But it was not clear they agreed with its premises.

BY THE TIME fighting started at Lexington and Concord in April 1775, a new way of thinking about war had been in the making in Europe for almost a century. Since at least the Middle Ages, long wars—often religious wars—among poorly organized armies had left broad swaths of the European Continent exhausted and depopulated. In the era of the European Enlightenment, however, the character of warfare seemed to change. War did not end. Far from it. But a combination of factors altered the way wars in Europe were fought. European wars no longer seemed to be desperate and destructive affairs, but elaborate (if deadly) games. Benjamin Franklin analogized war to chess. Others saw it as more like a gentleman’s wager. Belligerents now played not for total victory but for limited purposes; in the metaphor of the gamble, the contestants had lowered the stakes.

A dashing Swiss-born diplomat named Emmerich de Vattel personified the new spirit of European warfare. Vattel, who lived from 1714 to 1767, fancied himself a poet, though his verses won him no acclaim. But as a stylish writer on the legal rules that governed the relationships among nations, he quickly became the most widely read authority in Europe and its colonies on questions relating to a body of rules known as the law of nations—the law governing states in their dealings with one another. Where many jurists still wrote in cumbersome Latin, Vattel wrote his Le Droit des Gens (published in 1758) in the vernacular: an accessible, even breezy French. Vattel took as his goal the persuasion of Europe’s leaders to expand what he saw as the century’s great humanitarian gains. “The humanity with which most nations in Europe carry on their wars at present,” he wrote, could not be “too much commended.” European princes of the eighteenth century, he told his readers, conducted warfare “with great moderation and generosity” and with an “extreme of politeness” unprecedented in world history. The tone of eighteenth-century warfare, he noted in one of his most frequently cited passages, was set by commanders who in the heat of battle sent food and drink to their enemy counterparts. For Vattel, the project of the laws of war was to capture the spirit of the limited wars of the eighteenth century and to encapsulate it into legal rules.

The idea of a law for warfare was not new to Vattel. For centuries, European thinking about war had proceeded along lines sketched out by Christian theorists of just and unjust war. In the medieval orthodoxy of St. Augustine and those who followed him, war was justified when waged by a commonwealth or prince to avenge an injury. Conduct in war, in turn, was justified when it was necessary to success in a just war. A sixteenth-century theologian named Francisco de Vitoria, writing in Salamanca in western Spain, put it this way: “A prince may do everything in a just war which is necessary to secure peace and security from attack.” The trick, however, was that there could only be one just side in a war. The violent acts of the unjustified side were unlawful. Rather than legitimate acts of war, they were illegal acts of violence: assault and murder, trespass and theft. For the armies of the righteous, by contrast, necessity authorized terrible acts of violence. In just wars, armies could lawfully plunder the goods of the enemy and enslave them. It was permissible to sack entire cities, if necessity so dictated. It was permissible to execute prisoners taken in battle, and indeed men like Vitoria interpreted grave biblical passages in the book of Deuteronomy as authorizing the execution of all enemy combatants. The actions of a just warrior were constrained only by the requirements and necessities of victory.

When opposing armies were each equally convinced of their own righteousness, however, the medieval theory of just wars risked plunging warfare into uncontrollable cycles of destruction. Each new act by one army warranted escalation of the violence by the other. Each party to a war would be convinced that it represented the side of righteousness—or at least that if it won the war, it would be able to say it had.

For men like Vattel, the premises of Christian just war theory thus seemed badly flawed. Departing from the just war tradition, Vattel announced what he called “the first rule” of the modern law of nations. “Regular war,” he wrote, “is to be accounted just on both sides.” Wars would not really be just on both sides, to be sure. God would know which side was just. But in the fallen world of flawed and partial men, wars would be accounted that way in order to create a manageable way of policing the conduct of the contending armies. With justice set aside, Vattel hoped to bring an end to the otherwise endless and destructive contests over which of the belligerents—if any—fought on the side of the angels. “If people wish to introduce any order, any regularity, into so violent an operation as that of arms, or to set any bounds to the calamities of which it is productive, and leave a door constantly open for the return of peace,” Vattel wrote, they would have to abandon their claims to justice.

At its heart, Vattel’s conception of humanity introduced a way of separating means and ends, a way of preventing pursuit of war’s purposes from obliterating regulation of its means. The moral neutrality of Vattel’s approach allowed him to crystallize the limited war spirit of the age into legal rules. No longer would the bounds of permissible conduct be set by reference to the justice of the military objective in question. No longer would armies be restrained only by the loose standard of necessity.

Instead, Vattel’s approach generated a dizzying array of rules. He insisted that “quarter is to be given to those who lay down their arms.” Whole categories of people were to be exempt from the rigors of war. “Women, children, feeble old men, and sick persons” were to be protected. Soldiers were to spare men of the church, scholars, and “other persons whose mode of life is very remote from military affairs.” Peasants no longer took any part in war and consequently no longer had anything “to fear from the sword of the enemy.” All of these people were “protected, as far as possible, from the calamities of war.” Military commanders and kings were sheltered from war’s effects, too. Vattel’s law of nations prohibited assassination, poisoning, and other forms of “treacherous murder.” Even firing on an enemy’s headquarters was condemned by Vattel’s gentle rules. All of these were the voluntary conventions to which states at war submitted. “Humanity,” Vattel summarized, obliged states “to prefer the gentlest methods” over the righteous pursuit of natural justice.

Enlightenment jurists were not the first to propose substitutes for the theory of the just war. For centuries, chivalric codes of combat had created reciprocal obligations of honor for knights in combat without regard to the merits of the underlying conflicts in which they were involved. In the sixteenth century, Francisco de Vitoria reasoned that soldiers fighting in unjust wars were not criminals if they had relied on the judgment of wise men who had pronounced them to be otherwise. A hundred years later, the Dutch-born jurist and statesman Hugo Grotius had responded to the Thirty Years’ War by positing voluntary conventions of honor and equity that limited what soldiers and armies could do to those who fought for an unjust cause.

Vattel’s move was to take these halting and partial starting points and turn them into the central animating principle of an Enlightenment law of war. Across Europe, in Scotland and France, the so-called publicists, as writers on the law of nations were known, embraced variations on the same idea. In Saxony, at the renowned university in Göttingen, the distinguished professor Georg Friedrich von Martens described Vattel’s approach as the indispensable solution that the “civilized powers of Europe” had adopted to reduce “the horrors of war.” Seven years later, the reclusive Prussian philosopher Immanuel Kant repeated the point, contending that a civilized law of war could not afford to declare either of the parties to a conflict to be “an unjust enemy.” Attempts to impose unilateral resolutions for the ultimate questions of justice underlying armed conflicts, Kant observed grimly, would produce wars “of extermination” that could restore peace only at the cost of “a vast graveyard of the human race.”

It was never as clear as publicists such as Vattel might have liked that the ideas of the eighteenth-century law of war were responsible for the limited wars between European states during the period. Military historians suggest that the limits on eighteenth-century European warfare were more directly connected to the balance of power among the states of Europe, to changes in military technology, to the expense of newly professionalizing armies, and to the reliance on victory in pitched battle as the arbiter of international disputes, than to the rules articulated by jurists. Nonetheless, for all this, the legal rules of the publicists captured the spirit of the age. And for a young republic—especially a weak one in a world of more powerful states—rules that might lower the toll of war held great appeal.

IN THE War of Independence, it was a chastened George Washington—twenty years removed from the Jumonville episode—who became the living embodiment of the Enlightenment way of war. Washington had never come to terms with his role in the bloody affair in the Ohio Valley. But after his first experience of battle he seems to have resolved not only to be an honorable soldier but to be seen as one as well. And as it turned out, rule-following came naturally to him. As a child, he copied by hand a short primer on “civility and decent behaviour.” Later, as a commander in the years after the troubles of 1754, Washington had been a notoriously uncompromising disciplinarian of his own soldiers. (“I have a Gallows near 40 feet high erected,” he once wrote, “and I am determined . . . to hang two or three on it, as an example to others.”) As a wealthy planter in the Northern Neck of Virginia in the 1760s and 1770s, he became well known for his rigid insistence on contract terms and the laws of property in dealing with neighbors and business associates.

As skirmishers battled around Boston in August 1775, Washington displayed a perfect ear for the moral pitch of the eighteenth-century laws of war. The newly commissioned commander in chief wrote his British counterpart, General Thomas Gage, to demand humane treatment for the handful of captured American officers being held in the city. The American officers, Washington explained, had been acting “from the noblest of all Principles.” Their cause was a just one; Washington even suggested with pride that it might be the most just cause ever. But he was adamant that the justice of their cause was irrelevant to the conduct of the armies. “Let your Opinion, Sir, be what it may,” he wrote. The legal obligations of wartime arose not out of the merits of the controversy but out of what Washington called “the rights of humanity.”

For the rest of the war, Washington’s command recapitulated the moral structure of the Enlightenment laws of war. Even as he traded charges with the British over issues such as the treatment of prisoners of war, Washington ordered the distribution of the Articles of War to every soldier under his command, requiring that each man sign a copy of rules that included a number of provisions designed to limit the harm to civilians. When General Benedict Arnold began his ill-fated 1775 campaign into Canada, Washington ordered him to ensure that no inhabitant of the British province “be abused, or in any Manner injured” and to compensate any who were. He forbade pillage outside of Boston in March 1776, when the British had begun their evacuation of the city, and he did so again later that same year in the lower Hudson Valley in New Jersey and Westchester, constraining his own soldiers at a time when the British and their Hessian mercenaries were destroying large sections of the countryside. On New Year’s Day 1777, days after the Continental Army’s celebrated Christmas Day crossing of the Delaware and great victory at Trenton, Washington issued an order prohibiting the plunder of “any person whatsoever,” Loyalist or revolutionary. “Humanity and tenderness to women and children,” he told his men, would “distinguish brave Americans” from the “infamous mercenary ravagers” of the British forces.

ONE GREAT DIFFICULTY for Washington and the Continental Army was that the British viewed captured American soldiers as traitors, not prisoners of war. As such, they would not be protected by the customs of European warfare. In principle, American rebels would instead be subject to execution for treason, piracy, and other crimes against the laws of Great Britain. And though the British did not in the end pursue a plan of executions, their treatment of captured Americans was harsh enough. High-profile prisoners like Henry Laurens of South Carolina were imprisoned in the Tower of London. Ethan Allen of the Green Mountain Boys turned his own experience of two years’ imprisonment, often in irons, into a book that found a ready American readership. As Allen’s readers knew very well, death rates among ordinary prisoners were shockingly high. Historians’ estimates suggest that 8,500 members of the Continental Army died in captivity during the war, which amounted to an astounding 47 percent of the 18,000 Continentals captured. The grim prison ships kept by the British in New York Harbor were especially notorious. The smallpox epidemic that raced through the armies of both the British and the Americans between 1775 and 1782 made the ships into virtual death traps.

The serious flaws in the British treatment of American prisoners were usually the result of logistical shortcomings and lack of preparation, not punitive policies or officially sanctioned abuse. British treatment of captured Americans stopped well short of treating the prisoners as simple criminals. Indeed, it was not as savage and cruel as many Americans suggested at the time (or as many patriotic historians have suggested in the years since). In practice, the actual treatment of such prisoners by the British was set not by the criminal laws but by the standards of eighteenth-century warfare. French prisoners were treated on mostly identical terms, though sometimes their rations were larger. Many wounded American soldiers were provided virtually the same medical attention in the aftermath of battle as British soldiers were. The British offered American prisoners food and shelter, usually in jails, old sugar warehouses, churches, and even in King’s College (now Columbia University). British officers extended their American counterparts the courtesy of release on parole, and by early 1777, captured officers were living with few restraints in homes scattered throughout New York City and Long Island. In 1776 and then again in 1780, large numbers of American privates were released on parole as well, even though parole had traditionally been restricted to officers. From 1776 onward, American prisoners were exchanged on an ad hoc basis for British soldiers captured by the Continental Army and the state militias.

The problem was that the British were simply unprepared for the organizational challenges of holding thousands of prisoners in an unexpectedly long war of occupation 3,000 miles from London. No army in the eighteenth-century world would have been prepared for such a task. The formal exclusion of Americans from prisoner of war status only exacerbated the situation.

From the very beginning of the war, Washington announced his intention to treat British prisoners by exactly the same “rule” the British adopted for Americans in their hands. (“Painful as it may be to me,” Washington warned Gage, “your prisoners will feel its effects.”) But he consistently drew back from measures that might produce a downward spiral of reprisals and retaliation. Washington usually decided to adopt unilaterally the standards of the laws and usages of war without regard to British reciprocity. His disposition, he later claimed, did not allow him to follow what he called “the unworthy Example” set by Gage. Stephen Moylan, an Irish-born aide to Washington, suggested in 1775 that “his Excellency would rather err on the side of mercy than that of strict Justice.”

Of course, even in the early years of the war, Washington’s army sometimes departed from the high standards of the eighteenth-century jurists. Occasionally it did so egregiously. In the fall of 1777, in the chaos of the Battle of Germantown, an angry American contingent refused to grant quarter to Redcoats even as the overwhelmed British company called for mercy; one American recounted that “the rage and fury of the soldiers were not to be restrained for some time, at least not until greater numbers of the enemy fell by our bayonets.” American behavior toward noncombatants in the first several years of the war also witnessed lapses. One reads Washington’s repeated orders prohibiting pillage and plunder with mounting respect for the army’s commitment to the laws of war—until it becomes clear that the orders were given so often because of the frequency with which they were broken, especially in contested areas such as the lower Hudson Valley. (The Continental Army court-martialed and convicted 194 soldiers for plundering civilians during the war; typical punishments included 200 lashes and a fine of £50.) And though Washington favored an official program of prisoner exchanges with the British for what he called “motives of . . . humanity,” the Congress undermined systematic exchanges early in 1778 when it realized that exchanges would favor the British. Captured British soldiers would resume their arms upon exchange, the Congress observed, but Americans held by the British had often reached the end of their enlistments and might not rejoin the Continental Army at all. By 1780, Washington, too, had come to think that the strategic calculus of prisoner exchanges weighed heavily against moving forward with them, even if it meant subordinating humanity to “motives of policy.”

Prisoner exchanges were the favored practice of civilized armies, but nothing in the Enlightenment laws of war required the Congress or Washington to enter into them. American treatment of the British soldiers captured in the victory at Saratoga in October 1777 was more problematic. The convention signed that month by American commander Horatio Gates and British general John Burgoyne guaranteed the return to Great Britain without delay of the nearly 5,000 prisoners on the condition that they not serve again in North America. Washington and the Congress, however, quickly realized that Gates had blundered. Releasing the Saratoga army to serve elsewhere in the British Empire or against France would free up an equal number of soldiers to come to North America. Accordingly, Washington and the Congress conspired to find trumped-up reasons to break the Saratoga agreement and delay the prisoners’ return indefinitely. Virtually the entire Saratoga army remained in America for the next four years.

Despite all this, Washington made great efforts to display respect for the standards of eighteenth-century warfare. He returned to British lines American soldiers caught violating their paroles. He released vessels seized in violation of flags of truce. He ordered the humane treatment of prisoners of war held by the Continental Army. For the duration of the war, Washington remained reluctant to retaliate against the British prisoners in his power for attacks on noncombatants or indignities to prisoners. And when in the waning days of the war British forces in New Jersey committed one last atrocity, executing without trial a captured American officer named Joshua Huddy, Washington let it be known to the friendly citizens of New Jersey that it was now, of all times, that the laws of war were most important. “I shall hold myself,” he wrote to New Jersey’s patriot governor, “obliged to deliver up to the enemy or otherwise punish such of them as shall commit any act which is in the least contrary to the Laws of War.”

TWO EPISODES FROM the War of American Independence captured the imagination of those who hoped that warfare might enter a new and humane phase. The first was a daring nighttime assault on British positions at Stony Point along the Hudson in the summer of 1779. Using only bayonets and swords so as to avoid alerting the British with the sound of musket fire, General Anthony Wayne stormed the fort. “Mercy! Mercy! Dear Americans, mercy!” cried the British, and this time the same men who had given no quarter to the British detachment at Germantown became exemplars of humanitarian restraint. In the hand-to-hand combat that seemed least susceptible to the restraining ethic of civilized warfare, Wayne and his men took 543 prisoners, killing only 63 and wounding 70 more. British commander George Collier, who had led the British assault on Stony Point just months before, praised Wayne for a “generosity and clemency which during the course of the rebellion has no parallel.” Published accounts of Wayne’s generosity and humanity spread across Europe. Wayne had behaved in a way that seemed to make American forces paragons of the eighteenth-century European law of nations. “You have established the national character of our country,” gushed the leading Philadelphian Benjamin Rush to Wayne. “You have taught our enemies that bravery, humanity, and magnanimity are the virtues of the Americans.”

A second episode showed that law did not remove war’s sting. The trial and execution by hanging of Major John André, adjutant general of the British army, revealed that the moral logic of Enlightenment war could also be stern. André was, by all accounts, a man of great honor; Alexander Hamilton called him “a man of real merit.” He was a European man of letters, an amateur artist, and a man of enlightened sensibilities. One acquaintance called him a man of “modesty and gentleness.” André was the epitome of the civilized soldier of the latter half of the eighteenth century.
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The self-portrait of Major John André, sketched as he awaited execution for spying in 1780.



But in September 1780, André was drawn into a conspiracy with the treasonous American general Benedict Arnold to hand the American fortifications at West Point over to the British. The conspiracy itself was not a violation of the laws of war. Ruses and deception were permitted in wartime. But to execute the conspiracy, André arranged to meet with Arnold under false pretenses by a flag of truce. When the truce flag plan collapsed, André came secretly behind American lines along the Hudson to meet Arnold. Attempting to make his way back to British headquarters at New York on horseback and in disguise, André was captured by three members of the patriot militia near Tarrytown, New York. His captors found papers relating to the defense of West Point and implicating him in a plot. The trial that ensued became the most famous legal proceeding of the Revolution.

The laws of war, according to Vattel, offered no protections to spies. To be captured as a spy was to be subject to execution by hanging. In 1776, the British had executed the American hero Nathan Hale for spying against the British in New York. American forces had executed a number of British spies since then, but none of the stature and significance of André. Washington convened a Board of General Officers made up of thirteen generals (including Major General Nathanael Greene, the Marquis de Lafayette, and Baron von Steuben) to decide on André’s fate. Observing that he had been caught in a disguise with papers containing intelligence for the enemy, the Board condemned him as a spy and sentenced him to death. Washington and Hamilton seem to have thought that André’s real offense was not spying but intending to use a truce flag under false pretenses. Washington approved the death sentence nonetheless.

André’s comrades among the British appealed for mercy. News of his fate traveled to England, to his friends and admirers, and to men of sensibility across Europe. André even captured the hearts and empathies of his captors. At the last moment, he appealed to Washington requesting that he be shot like a soldier rather than hanged as a common spy. But Washington determined that the “practice and usage of war” required that André be hanged. And so he was. “Never,” Hamilton wrote to South Carolina’s Henry Laurens, “did any man suffer death with more justice, or deserve it less.” Washington later described him as “more unfortunate than criminal.” Yet the laws of war had demanded that André be hanged, and though the equities of his case and the sympathies of mankind called out for a different result, the law had been followed.

The execution of André was a mirror image of the humane self-restraint exhibited by Wayne at Stony Point. Each episode gave Washington and the Continental Army the opportunity to show that they lived by a code of warfare that imposed restraints on them that were not of their own making. Only altruism and kindness, Americans insisted, could explain the restraint of Wayne’s men on the heights above the Hudson at Stony Point. And only the same selfless restraint could explain the execution by hanging of Major André, a man whose appeal had pulled so sharply at their heartstrings.

YEARS LATER, when the war was over, a cult of Washington would arise, celebrating Washington’s humanity as evidence of the glorious cause to which the Revolution had been dedicated. Mason Weems, a minister who authored popular short biographies at the turn of the nineteenth century, was one of the chief architects of the Washington mythology. It was Weems who invented from whole cloth the story of young George Washington and the cherry tree. In Weems’s hands, Washington’s difficulties in the wilderness of the Ohio disappeared from the Washington hagiography. Weems and those who came after him substituted instead a Washington committed above all to humanity, a Washington who enjoined his soldiers to show civility and restraint in the Revolution.

Weems was right to praise Washington for his conduct during the Revolution. At critical moments of the war, Washington held off calls from his leading officers to adopt a more destructive way of war. The commander in chief had the foresight to see that American interests would be ill served by resorting to a style of war that might have left the farms and towns of British North America smoking hulks. He had the wisdom to grasp that so long as British naval superiority held hostage every seaboard town on the Atlantic coast, retaliation against British soldiers or prisoners was not just inhumane but foolish.

But the confluence of principle and interest in the American Revolution created a problem that Weems and the Washington mythmakers failed to appreciate. What Weems left out was that time and time again Washington had the good fortune of being able to cite his chief motives—considerations of “humanity, of zeal, interest and of honor,” as he put it in 1777—without having to choose among them. American strategy in the War of Independence was served by Washington’s adherence to the laws of war, not obstructed by it. The humane treatment of civilians, Washington reminded his officers, would secure the affections of the population. Likewise, the captured British soldiers whom the Congress looked after had American counterparts in British prisons. For all the American complaints about the treatment of their imprisoned soldiers, reprisals would have made their lives far worse. In any event, Washington observed, the “wanton Cruelty” of the British “injures, rather than benefits their cause.” By contrast, Washington predicted, the forbearance of American forces “justly secured” to the patriot side “the attachment of all good men”; it might even, he hoped, “open the eyes” of the British to the merits of the American cause.

American interests in the laws of war were the flip side of the British resistance to them. The aim of the Revolution was to establish the membership of the United States in the club of civilized nations. The Congress and General Washington—not to mention Gage, Howe, and their successors—understood that by displaying respect for the club’s bylaws Americans would move that much closer to an independent seat at the table of nations.

Ominously, however, some leaders of the new United States suggested that if interest and law came into conflict, interest would trump. “No fact can be clearer,” wrote Francis Dana and Robert Morris for a committee of the Continental Congress, than that “interest alone (and not principles of justice or humanity) governs men.” Alexander Hamilton described the actions of nations in war in much the same way. As a moral matter, Hamilton was one of the few members of the revolutionary generation to evince skepticism about the ethical achievements of the laws of war. On the occasion of André’s execution, Hamilton complained that “the authorized maxims and practices of war” were “the satire of human nature.” What kind of law was it, Hamilton wondered, that would permit widespread destruction and death while putting to death as honorable a man as André? Yet as a matter of the strategic interests of the fledgling United States, Hamilton thought, the laws of war had considerable appeal. In a world of powerful states, he would later write, a young republic was in a situation “little favourable to encountering hazards.” And so Hamilton would encourage Washington to adhere closely to “the received maxims or usages of nations.” Weak states, Hamilton thought, were well advised to promote the law of war as a matter of strategy regardless of its moral status.

Hamilton’s view begged the question of what would happen if the interests of the American Revolution and the aspirations of humanity were somehow pried apart. What would happen if the interests of the United States diverged from the laws of humanity? Even after four years of war, no one knew the answer. The question had not even really begun to be posed. As the war moved into the South in 1780 and 1781, however, American leaders were hard-pressed to avoid it.

Jefferson’s Savage Enlightenment

NO FOUNDING FATHER left a more enduring mark on American ideas about civilized warfare than Thomas Jefferson. Jefferson wrote eighteenth-century European standards for warfare into the Revolution’s most famous document, the Declaration of Independence. He organized the Virginia state constitution’s preamble around alleged British atrocities. He eloquently protested the treatment of captured American soldiers. But Jefferson also laid bare deep contradictions embedded in the revolutionary generation’s ideas about the laws of war.

Jefferson was among the most learned students of the European laws of war in the North American colonies. In correspondence, he casually dropped references to the great authorities in the European law of war tradition. He quoted Grotius, whose three-volume work from the early seventeenth century formed the foundation of the modern treatment of the subject. He sprinkled his letters with references to the Swiss-born diplomat Vattel. (Vattel, Jefferson would later tell an aspiring young lawyer, should be read between noon and 2 p.m., sandwiched between Montesquieu’s Spirit of the Laws or Adam Smith’s Wealth of Nations in the morning and recreation in the afternoon.) Jefferson even read deeply in the lesser eighteenth-century authorities on the law of nations. He read Cornelius van Bynkershoek, a Dutch admiralty judge whose 1737 book set out a fierce conception of the laws of war but was nonetheless widely respected. He read the Swiss jurist Jean-Jacques Burlamaqui, who championed the “law of humanity” in warfare.

Jefferson brought the humanity of the European publicists to life. When 4,000 British prisoners of war—the remnants of the British army that had surrendered in October 1777 at Saratoga—were relocated to the area around Charlottesville, Virginia, Jefferson took the officers into his grand if perpetually unfinished home at Monticello. There he entertained his enemy with all the civility Vattel could have hoped for. As one of his most distinguished biographers puts it, Jefferson “opened his doors to them, entertained them, loaned them books, tried to make them comfortable.” He played violin duets with a young English officer and assured another (in words that followed the Scottish philosopher Adam Ferguson) that for his part at least, the “great cause which divides our countries” would not be allowed to lead to “individual animosities.”

The Enlightenment philosophers of war could not have said it better. War was to be fought without personal passions. “It is for the benefit of mankind,” Jefferson wrote Patrick Henry, “to mitigate the horrors of war as much as possible.” Modern nations’ treatment of prisoners, Jefferson told Henry, was “delightful in contemplation” and of great value to “all the world, friends, foes and neutrals” alike. As secretary of state almost fifteen years later, Jefferson would hit upon as striking an image as any writer on the subject when he insisted that war ought not touch the lives of farmers, mechanics, or people of “other ordinary vocations.” “For them,” he wrote, it should be as if war “did not exist.”

JEFFERSON BELIEVED THAT war should not exist for the slaveholder either. But with respect to slavery, Jefferson could not rely on the eighteenth-century laws of war. He had to rewrite them.

In April 1775, within days of the outbreak of war at Lexington and Concord, John Murray, the fourth Earl of Dunmore and the last royal governor of Virginia, threatened to free the slaves of rebellious colonists. In November, he carried out that threat in a proclamation that sent tremors through the colony’s plantations. “All indentured Servants, Negroes, or others” belonging to rebels, Dunmore announced, would be freed if they were “able and willing to bear Arms.” Four years later, in 1779, the commander of British armies in North America, General Henry Clinton, expanded Dunmore’s proclamation to apply to all the rebellious colonies.

Over the course of the war, some 20,000 slaves made their way to British camps. Five thousand fled from plantations in Virginia alone, twenty-three of Jefferson’s two hundred slaves among them. They served as laborers for the British army, they fought in arms as soldiers, and they served as pilots and guides for British raiding parties in the back waterways, byways, and swamps along the coast. Indeed, many of them proved more committed than the British royal army to combating the revolutionary cause. As late as 1786, a full three years after the British government officially gave up the war effort, encampments of former slaves along the Savannah River still fought a partisan war against their former masters.

A war of slaves against masters seemed like the kind of war that eighteenth-century publicists ought to have abhorred. Jefferson certainly did. As far back as antiquity, servile wars had seemed inevitably to entail the kinds of murderous behavior that the limited wars of the Enlightenment sought to disavow.

Yet if Jefferson searched the publicists’ writings for arguments to marshal against the British wartime emancipation of American slaves, he came up empty-handed. References to slavery in the law of war literature were few and far between, and what references there were referred mostly to the ancient practice by which prisoners of war became the slaves of their captors. A passage in Vattel’s Le Droit des Gens mentioned as an afterthought a Roman practice of restoring slaves to their masters at the end of a war. Perhaps that was some comfort to slaveholders such as Jefferson, who watched and worried as their slaves disappeared in alarming numbers. But Vattel’s passage also implied that the seizure of slaves during wartime was permitted. In Grotius’s work, the only passage that touched expressly on the status of slaves in wartime was even more discouraging. Grotius observed that according to the Greeks, the relationship between master and slave—even when it seemed to be peaceful—was actually a suppressed relationship of perpetual war. Writing along the same lines, English political theorist John Locke had described slavery as “nothing else but the state of war continued” between a conqueror and his captive. Slave insurrections, in this view, were the outward eruption of a suppressed state of war that already existed on plantations across the southern colonies. The Continental Congress seemed to have conceded as much in July 1775 when it complained that Britain was inciting insurrection among the “domestic enemies” of the colonies.

If anything, the eighteenth-century laws of war seemed to undermine slavery rather than offer it protections. To be sure, the European publicists were no abolitionists. Grotius had done nothing to destabilize the profits of the seventeenth-century Dutch slave-trading fleet. But a century later, the French writer Montesquieu turned the progressive humanity of the laws of war into a powerful critique of slavery. For centuries, Montesquieu pointed out, slavery had been justified as a happy alternative to death for prisoners of war. But a victor no longer had the right to kill his vanquished foe. How then could a captor justify his captive’s enslavement?

Montesquieu’s antislavery argument was familiar to virtually every American lawyer in the revolutionary generation thanks to Sir William Blackstone, Solicitor General to the Crown and Vinerian Professor of Law at Oxford. In his widely read Commentaries on the Laws of England, published in the 1760s, Blackstone followed Montesquieu almost to the point of plagiarism. The “right of making slaves by captivity,” Blackstone wrote, depended on a “supposed right of slaughter.” But the laws of war no longer permitted the execution of enemy captives. And once the right of slaughter was abandoned, the lesser-included power of enslavement collapsed as well.

Jefferson was well acquainted with the antislavery arguments of Montesquieu and Blackstone. Following the Scottish philosopher Lord Kames, Jefferson observed the evolution of European states’ treatment of prisoners, from execution to enslavement to ransom. Jefferson famously expanded on the antislavery implications of the eighteenth-century laws of war in his initial draft of the Declaration of Independence. In that draft he accused the king not merely of unlawful acts of war against Americans but of crimes against Africans as well. “He has waged cruel war,” Jefferson wrote, “against human nature itself, violating its most sacred rights of life and liberty in the persons of a distant people.” The “piratical warfare” of the slave trade and its “execrable commerce,” Jefferson exclaimed, epitomized the way of war of the man who claimed to be the Christian king of Great Britain.

These lines were soon cut from the Declaration at the insistence of the Congress’s Georgia and South Carolina delegations. (Northern delegates concerned about slave-trading profits were also glad to see the language dropped.) Nonetheless, the passage offered powerful testimony both to Jefferson’s thinking and to the capacity of the eighteenth-century laws of war to undermine the foundations of slavery.

Yet if there is anything that is now settled in debates over the founders, it is that Thomas Jefferson’s views on slavery were deeply contradictory. At the very same time he was drafting the Declaration, Jefferson began to reverse the moral significance of the laws of war for the institution of slavery. Henceforth, he adjudged the law of war as civilized by the extent to which it protected slavery against the efforts of Dunmore and Clinton. In the Virginia constitution, written early in the summer of 1776, Jefferson penned what amounted to an indictment of the king for war crimes, observing in particular that the king had induced “our negroes to rise in arms among us.” A month later, he wrote the same idea into the Declaration, and unlike his complaint about crimes against Africans, this protest would stick. In 1775 the Congress had called slaves “domestic enemies,” tacitly reproducing the long-refuted argument that slavery was the right of the victor in war. The final draft of the Declaration complained that the king had “excited domestic insurrections amongst us.”

Jefferson’s contradictions on the question of slavery required extraordinary moral gymnastics. Five years after the war ended, he would tell an early historian of the Revolution that if Cornwallis had carried off slaves “to give them freedom he would have done right.” But Jefferson quickly evaded the implications. The real reason Cornwallis had carried off slaves, Jefferson asserted implausibly, was “to consign them to inevitable death from the small pox and putrid fever then raging” in the British camp. The Virginian never paused to explain what would have motivated Cornwallis to do such a thing, though there is little doubt that slaveowners in Virginia in 1781 sought to persuade their slaves that this was just what the British had in store for them. Jefferson managed to recover at least five of his slaves. And when he did, he sent them right back into the slavery from which they had come so close to escaping.

With this one doubtful exception, Jefferson now wrote as if the stirring up of a slave population were one of the principal taboos of the eighteenth-century law of war. It was not. In developing and elaborating the rules of civilized warfare, the publicists had written for European wars, and in Europe there were hardly any slaves to speak of. But by inserting slavery into the law of war tradition, Jefferson set in motion a distinctively American departure in the laws of war, one that would persist in American law and statesmanship until the Civil War.

THE AUTHOR OF the Declaration worried as much about Indians as he did about slaves. The only “known rule” of war among the “merciless Indian savages,” he wrote in the Declaration, was “an undistinguished destruction of all ages, sexes and conditions.”

The phrase would soon become a favorite of Jefferson’s. “The known rule of warfare with the Indian savages,” he often wrote, “is an indiscriminate butchery of men women and children.” Eighteenth-century European writers generally agreed. The European literature on the laws of war had given only slightly more attention to Indian wars than to slavery. But Indians seemed to observe no rules. Such nations gave “no quarter” and recognized no distinction between soldiers and noncombatants. Forceful tactics would therefore be permitted—and perhaps even required—in order “to force them to respect the laws of humanity.” The savagery of an opponent (Vattel wrote) justified “coolly and deliberately putting to death a great number of prisoners” when necessary. Indeed, enemies who were sufficiently monstrous rendered “themselves the scourges and horror of the human race” and became “savage beasts, whom every brave man may justly exterminate from the face of the earth.” Jefferson put it bluntly: “The same world,” he wrote in 1777, “will scarcely do for them and us.” The “end proposed,” Jefferson said grimly, “should be their extermination.”

JEFFERSON STIRRED ONE of the fiercest legal controversies of the war when he imprisoned the royal governor of Detroit for instigating Indian warfare against the revolutionary states.

Lieutenant Governor Henry Hamilton made for an unlikely Indian fighter. Hamilton was a cultured aristocrat of Scottish origins. He styled himself something of a ladies’ man, if we can judge from his compulsively recorded observations of “well shaped” women during his travels through the British Empire. He was also a man of letters and the arts. Portrait sketches Hamilton made are among the best surviving likenesses of Indians in the Old Northwest. Hamilton was a soldier, too. But he had never been an especially good one. And that proved to be his undoing, for once the Revolution broke out, it fell to Hamilton to direct the Indians in the conflicts in the Ohio Valley.

For the first year and a half of Hamilton’s tenure in Detroit, he did his best to keep Indian warriors out of the armed conflict between the Americans and the crown. Other royal officials such as General Gage in Boston had planned to involve Britain’s Indian allies from as early as 1774. A year later, Lord Dartmouth and Governor Carleton of Canada instructed the Six Nations to “take up the hatchet” against the rebels. But Hamilton preached restraint. And when at last, in May and June of 1777, the British secretary of state for the American colonies ordered Hamilton to mobilize the western Indians for war, Hamilton instructed them to refrain from attacks on women and children. In September, he reported confidently that British officers were seeing to it that the Indians’ conduct was marked by an “uncommon humanity.”

Yet there was a contradiction in the professions of humanity in British policy toward the Indians. The rationale for enlisting Indians in the British cause was precisely to employ them in a campaign of terror. The Indians, as Lord George Germain put it to Hamilton, would excite “an alarm upon the frontiers of Virginia and Pennsylvania.” (At least one report indicates that it may have been Hamilton who first urged mobilization of the Indians.) Already by September 1777, Hamilton was reporting that Indians were bringing back scalps to Detroit as evidence of their successes in combat. Soon outraged Americans on the western frontier were calling Hamilton “the Hair-Buyer General.”

The war on the Virginia frontier took a dramatic turn in February 1779 when Major George Rogers Clark and 150 members of the Virginia militia captured Hamilton at Fort Vincennes on the present-day border between Illinois and Indiana. Clark was an Indian fighter in the frontier settlements of Virginia, in the same Ohio country that had almost swallowed up George Washington in the 1750s. Clark liked to say that he “expected shortly to see the whole race of Indians extirpated,” and he wanted to be sure he took part in the event. He had “made a vow,” he told a British prisoner, “never to spare woman or Child of the Indians.”

The American victory at Vincennes quickly became one of the most celebrated stories of the Revolution. In a daring and brilliantly executed winter campaign, Clark took Hamilton’s forces almost completely unawares. Laying siege to the palisade fort at Vincennes, he demanded that Hamilton and his Indian allies surrender. True to his nature, Clark refused to grant Hamilton generous surrender terms. “I told him,” Clark wrote Virginian George Mason later that year, “that I wanted sufficient excuse to put all the Indians & partisans to death.” But after a short siege, Hamilton had no choice but to surrender. Clark had captured the man who had become anathema all along the frontier, the dreaded lieutenant governor of Detroit, the notorious Hair-Buyer himself.

It took three months to transport Hamilton across Kentucky and Virginia to the state capital at Williamsburg, and when he arrived on June 16, 1779, Thomas Jefferson had just become governor. Two weeks into his tenure, the new governor decided to make an example of Hamilton. Meeting on the very day the exhausted prisoner arrived in Williamsburg, and without giving him the opportunity to tell his side of the story, the Virginia executive council concluded that Hamilton had violated the laws of civilized warfare. He had incited the Indians “to perpetrate their accustomed cruelties . . . without distinction of age, sex, or condition.” Moreover, the council decided, he had done so eagerly and without compunction. Crediting Clark’s accusations, the council found that Hamilton had given “standing rewards for scalps, but offered none for prisoners.”

The Hamilton episode brought out Jefferson’s barely suppressed rage at what he viewed as the outrage of the British uses of slaves and Indians alike. The “conduct of British officers, civil and military,” Jefferson asserted for the Virginia executive council, had “been savage and unprecedented among civilized nations.” Prison ships and dungeons were the destinations of American soldiers captured by the British, notwithstanding that (as the Virginia council insisted) captured British soldiers had “been treated with moderation and humanity.” After four years of savage cruelty, Jefferson wrote, Americans had arrived at a “well founded despair that our moderation may ever lead them into the practice of humanity.” And so the moderation would end with Henry Hamilton. Jefferson and the council ordered that Hamilton and two of his officers “be put into irons” and “confined in the dungeon of the publick jail,” excluded from conversation with the outside world. Hamilton and the British officers of Detroit, Jefferson concluded, would be “fit subjects to begin on with the work of retaliation.”

THERE WAS a difficulty, however. The best reading of the events leading up to Hamilton’s imprisonment in June 1779 suggests that the council—misled by unreliable witnesses and its own patriotic zeal—badly exaggerated Hamilton’s complicity in Indian attacks. Moreover, Americans were doing the same things Jefferson accused Hamilton of doing. For every British entreaty to Indians to take up the hatchet against the Americans, there was an American request to Indians to do the same against the British. For every delivery of powder and shot to the Indians by the British, there was another by the Americans, and if the latter fell behind in the race to supply the Indians with weaponry, it was not for lack of trying. The Americans were simply not as well financed as the British.

Within days of sentencing Governor Hamilton, Jefferson happily reported to George Washington that the Virginia militia had killed a dozen Cherokee and burned eleven Indian towns, destroying the corn in the fields on which the Indians had planned to rely in the coming winter. Writing to John Jay the same week, Jefferson commented scathingly that the British war effort consisted of “ravages and enormities, unjustifiable by the usage of civilized nations.” But with the next breath he celebrated the destruction of Indian villages and the burning of Indian crops. Clark’s own mission to Vincennes, which Jefferson had supported from early on, had been particularly savage. At the outset of Clark’s campaign, his men killed one woman prisoner, “ripping up her Belly & otherwise mangling her.” During a pause in the assault on Vincennes itself, Clark dragged a French trader accused of assisting Hamilton into the clearing in front of the British fort. In full view of Hamilton and his men, Clark scalped the man. In quick succession, Clark’s men then proceeded to dispatch four captured Indians allied with the British, killing them with tomahawk blows in the same clearing. Hamilton, who later claimed that Clark had tomahawked one of the Indians himself, watched the scene unfold from within the British palisades and described it in his journal:

A young chief of the Ottawa nation called Macutté Mong . . . having received the fatal stroke of a Tomahawk in the head, took it out and gave it again into the hands of his executioner, who repeated the stroke a second and third time, after which the miserable being, not entirely deprived of life was dragged to the river and thrown in with the rope about his neck where he ended his life and tortures.

“The blood of the victims,” Hamilton later wrote, “was still visible for days afterwards.”

In the Revolution, neither side could make claims to a monopoly on virtue where frontier fighting was concerned. Even as he penned the Declaration’s condemnation of Indian warfare, Jefferson had encouraged the use of Indian warriors in the conflict. Washington hoped that the use of Indians would “strike no small terror into the British and foreign troops, particularly the new comers.” In 1779, he instructed General John Sullivan not merely to overrun Indian settlements but to destroy them, not listening “to any overture of peace” until the Indians’ “total ruin” had been accomplished. A campaign of “terror” against the Indians might “inspire them” to abandon their British allies, Washington wrote.

As for the claims of scalp-buying, rewarding Indian allies for scalps was something that every European participant in the struggle for North American empires had done since at least the late seventeenth century. France had done it, England had done it. And in the Revolution, American states were doing it, too. Pennsylvania paid $1,000 for each Indian scalp. South Carolina offered £75 for male scalps. Men in Clark’s militia were said to take scalps off of live Indians and to dig up Indian graves in order to augment their rewards.

In 1779 and 1780, however, Jefferson cast such facts aside. At the outset of the conflict, Jefferson had written to John Randolph that he would rather “lend my hand to sink the whole island in the ocean” than submit to the authority of the British Parliament. The cause for which Jefferson fought was what he would later describe as the “hallowed ark of human hope and happiness,” a cause that held “everything dear to man.” And now he was willing to take the dubious word of scoundrel witnesses seeking revenge against Hamilton for slights they had received during his governorship in Detroit. (“Interested men,” said a captured British officer whom Jefferson had entertained just weeks before.) Fueled by his impassioned and righteous crusade, Jefferson lashed out with talk of atrocity and inhumanity.

The Enlightenment laws of war had been designed to remove such passions in order to prevent warfare from spiraling into bitter mutual recriminations. But as word spread of Jefferson’s treatment of Hamilton, the dreaded cycle of reprisals commenced. British guards retaliated against Virginia officers held prisoner in New York. Jefferson responded by halting prisoner exchanges. If the British chose “to pervert this into a contest of cruelty and destruction,” Jefferson grimly informed an understandably worried Virginia officer being held prisoner in New York, Americans would have no choice but to “measure out” and indeed “multiply” the misery of those British soldiers “in our power.” Jefferson had brought the war to the edge of a perilous moral precipice. He would, he wrote to Washington, prepare “every engine” of violence that the enemy had “contrived for the destruction of our unhappy citizens.” He would pray not to have to use them. But Jefferson was resigned to the “hard necessity” under which he would have to act.

Cooler heads soon prevailed. As the risks of retaliation and bitter mutual recriminations mounted, Washington urged caution. “On more mature consideration,” he wrote, the case seemed to involve “greater difficulty” than he had initially grasped. Most of all, Washington urged Jefferson to avoid provoking a “competition in cruelty with the enemy.” The Virginia executive council removed Hamilton’s iron fetters in September 1779. Around Christmas, in the midst of a cold snap, Hamilton was moved from his basement dungeon to a warmer upstairs room in the Williamsburg jail. The next summer he was marched off to new, less severe confinement near Richmond. And in October 1780, he was paroled to British lines in New York. In March 1781, some two years after his capture at Vincennes in the Ohio country, Hamilton was exchanged for American officers and took passage back to England.

The exchange of Henry Hamilton resolved the immediate crisis. But it did little to address the dangerous undercurrents the episode had revealed. Deep convictions about the justice of the American cause had put enormous pressure on the laws of humanity in war. Cyrus Griffin, a Virginian in the Continental Congress, came to think of the Hamilton affair as an omen of things to come. “The bleeding Continent,” he wrote to Jefferson, “must bleed still further.” Jefferson agreed. In the fall of 1781, Griffin’s grim prophecy seemed about to come true.

THE YEAR 1781 was one of destructive warfare in the American Revolution. After six years of fighting, tempers were growing short, especially in the southern states to which the war had turned since 1779. In South Carolina, General Nathanael Greene reported, contending bands of partisan militia fought each other “with as much relentless Fury as Beasts of Prey.” The “whole Country,” he warned the Congress, was “in danger of being laid Waste.” British officers like the notorious Banastre Tarleton adopted slash-and-burn tactics and were rumored to deny quarter to their American opponents. Raids by British army forces into the interior of the southern states—some of them led by none other than Benedict Arnold, now a British brigadier general—burned patriot plantations and carried off thousands of slaves. In May 1781, forces under Tarleton just missed capturing Jefferson himself. (They had to settle for liberating some of his slaves.) In July, British general Alexander Leslie proposed returning 700 smallpox-infected slaves to their owners in order to set off a general epidemic. A month later, the British executed an officer in the South Carolina militia named Isaac Hayne for violating his parole, touching off a furious controversy. All the while, a steady drumbeat of Indian attacks on the western settlements kept the war at a fever pitch on the frontier.

In the escalating violence of the war, Americans resorted to startling brutality. In attacks on the Cherokee, the Virginia militia destroyed “upwards of one thousand houses” and “not less than fifty thousand Bushels of Corn.” They put to the torch all the provisions stored by the Indians for a long winter season. In the Ohio country, Virginia militia killed a Cherokee man carrying a truce flag. At the Indian town of Coshocton, 300 Continental regulars under Colonel Daniel Brodhead executed and scalped their Indian prisoners. A year later, in the nearby Ohio Valley mission town of Gnadenhutten, a frontier militia coolly executed an entire band of eighty-six peaceful Indians who had been converted to the Moravian Church and whom Brodhead had relied on as allies. Men, women, and children were bound and systematically killed with a cooper’s mallet and a scalping knife.

Further east, Nathanael Greene’s campaign against Cornwallis and Tarleton rivaled the Indian conflict in sheer violence. As Greene raced to get his forces across the Dan River into Virginia to escape from Cornwallis’s larger army, the cavalry officer Henry Lee (better known as “Light-Horse Harry Lee”) conducted rearguard actions to give Greene more time. For most of the war, Lee had shown what his biographer calls an “uncommon degree of restraint.” Lee himself spoke often of the importance of “a virtuous soldiery.” But on the south side of the Dan, Lee ordered his men to give no quarter to the British. His men executed eighteen British dragoons from Tarleton’s legion. A month later, as the skirmishing between Greene and Cornwallis continued, Lee and his men tortured a Loyalist militia member by burning the soles of his feet with a red-hot shovel in a futile attempt to extract information relating to the whereabouts of Cornwallis’s forces. The behavior of the patriot militia was often even worse. Before his death by hanging at the hands of the British, Colonel Isaac Hayne of the South Carolina militia had apparently committed what one British witness called “extraordinary acts of brutality.” Another partisan officer, Captain Patrick Carr, refused as a matter of policy to give quarter to Loyalists and instead “hunted them down like wild beasts.”

As summer turned to fall, the combination of humanity and self-interest that had seemed to guide the American war effort at its outset looked like it might soon break apart. Eighteenth-century jurists warned that resorting to retaliation was fraught with danger. But retaliation was built into the laws of war, even in their Enlightenment recasting. It was the way armies enforced the rules and deterred violations. Now talk of terrible retaliations raced through the Congress. John Rutledge of South Carolina demanded that George Washington retaliate against British prisoners for what he claimed was the shocking treatment afforded Americans captured at Charleston. (For too long, Rutledge fumed, Congress had acted with “the milk of human kindness.”) A month later, Congress approved tough reprisals by General Greene as he captured British outposts in the Deep South. At the same time, a committee of the Congress began preparations for using the inhospitable Simsbury copper mines in Connecticut as a vast and punitive dungeon for British prisoners of war. And in late September, after the British destruction of New London, Connecticut, Rutledge’s fellow South Carolinian John Matthews introduced a motion in the Congress calling for widespread retaliation for British atrocities, a motion that gained momentum when it was seconded by former brigadier general James Varnum of Rhode Island. The danger, of course, was that counter-retaliation would follow. A vicious cycle of destruction would begin. Soon, it seemed, the rules might no longer apply.

THE PASSIONS OF the Congress even caught up the cerebral James Madison, a brilliant thirty-year-old protégé of Thomas Jefferson. In 1779, Madison had served as the youngest member of the Virginia executive council. With Jefferson’s encouragement, he had voted in favor of punishing the Hair-Buyer, Henry Hamilton. He had watched his senior Virginian reject prisoner of war privileges in favor of harsh detention.

Partly to manage his frail health, and partly by disposition, Madison usually kept himself aloof from the passions of the moment. Yet in 1781 the downward spiral of violence roused in Madison the same war emotions his mentor Jefferson had displayed two years before. As a member of the Continental Congress since 1780, Madison’s ire was raised by British attacks on the towns of New London and Groton. With unsuppressed outrage, Madison excoriated the “barbarity with which the enemy have conducted the war in the southern states.” The British, he exclaimed, had acted “like desperate bands of robbers” instead of like a nation at war. Rather than attacking “the standards and arms of their antagonists,” the British burned private property and seized slaves, horses, and tobacco. They had, Madison spluttered, committed “every outrage which humanity could suffer.”

In the fall of 1781, Madison decided to turn his considerable intelligence and his growing influence in the Congress toward accelerating a war of retaliation. Already in the previous weeks, the Congress had adopted a number of resolutions endorsing retaliation. John Matthews’s motion had decried the burning of “defenceless towns” and the inhumane butchery of their inhabitants as “acts of barbarity” that were “contrary to all laws divine and human.” Washington had long cautioned Americans to avoid destructive competitions in cruelty. But now Matthews called on the United States to respond by adopting tactics of breathtaking savagery. Matthews urged the Congress to “strictly charge” Washington to “put to death all persons found in arms” against the United States. He demanded that the small American naval force reduce coastal towns in England “to ashes.” A week later, the committee report on Matthews’s motion recommended even more extreme action. Appealing “to that God who searches the hearts of men for the rectitude of our intentions,” the report declared that while “Justice has been delayed,” now “invincible necessity” demanded retaliation. All soldiers captured while burning American towns, the report instructed, were “to be immediately consigned to the flames” they themselves had set.

Congress asked Madison to soften Matthews’s harsh instructions. But in the passions of the moment, Madison barely modified the instructions at all. Madison did pull back from Matthews’s threat to attack British towns. The “objects of our vengeance,” Madison wrote, ought not to be the “remote and unoffending inhabitants” of British towns. (In any event, he observed, retaliation on British towns was not “immediately within our power.”) But Madison was driven by the same energy that had possessed his South Carolina colleagues before him. He excoriated the British for the “scenes of barbarity by which the present war” had been characterized. He condemned what he called the “sanguinary and vindictive” war plans of British commanders. He accused the British of “burning our towns and villages, desolating our Country, and sporting with the lives of our captive citizens.” The British, he fumed, had brought upon North America all the “severities and evils of war.” The only way to demand respect for the “benevolent rules” civilized nations had adopted to “temper the severities and evils of war” was to wage a war of stark retaliation. Madison’s conclusion was chilling. For every further attack on a defenseless town, he wrote, British officers held by American forces would be “put to instant death.”

BY EMBRACING RETALIATION when Vattel and the Enlightenment publicists warned against it, men like Jefferson and Madison showed that they were as comfortable playing just warriors as they were in the role of wartime statesmen of the Enlightenment. And they were not alone. In the pulpits, American ministers turned the Revolution into a millennial cause. The war, cried one fiery Long Island minister, was nothing less than “the cause of heaven against hell—of the kind Parent of the universe, against the prince of darkness, and the destroyer of the human race.” New Haven minister and Continental Army chaplain Benjamin Trumbull told his soldier audiences in 1775 and 1776 that “the hand of God” was at work in the Americans’ early victory at Ticonderoga. In Massachusetts, minister Jacob Cushing explained the logic of the cause in classic just war terms. “If this war be just and necessary on our part,” Cushing announced to his congregation (and he was “past doubt” that it was), “then we are engaged in the work of the Lord.” Cushing believed that the war’s divine mandate obliged Americans to “use our swords as instruments of righteousness.” Deists like Jefferson and Benjamin Franklin posited a more abstract connection between God and the rebellion. But they were just as impassioned. “Rebellion to tyrants,” they urged, was “obedience to God.” Even secular rationalists such as Tom Paine saw in American independence “a cause of greater worth” than had ever existed in history.

If a world-historical cause was at stake on the battlefield, and if perhaps even God fought alongside the American soldier, then a law of war built on the idea of the moral equivalency of warring armies would hold only modest appeal. As one historian of the Revolution has described it, a revolutionary millennialism broke out around British North America in the middle of the 1770s. Could such a people really embrace a system of laws that asked them to set aside their commitments about the righteousness of the war they fought? Merely to describe the moral neutrality of the eighteenth-century laws of war is to see how difficult it must have been for Americans of the revolutionary generation to adopt such a posture of detachment when locked in the grip of a belief in their country’s world-historical importance.

In the War of Independence, the consequences of departing too far from the Enlightenment framework could have been horrific. Indeed, if the youthful Madison’s retaliation manifesto had been adopted, the horrors that might have followed are readily imaginable. Thirty years before Americans took up arms against George III, an earlier King George—George II—had suppressed a different French-supported uprising, this one in Scotland, when the Duke of Cumberland put down a rebellion led by Charles Stuart, heir to the deposed Stuart line of monarchs. The violence of 1745 made the conflicts of the South Carolina upcountry look tame. In the aftermath of the rebellion’s defeat at Culloden, widespread treason executions were accompanied by ritual disemboweling of the victims. Rebels caught with arms were shot upon capture. Prices were put on the heads of the Highland clan chiefs who had come to Charles’s aid. Farms were burned, homes plundered and torched. The British government even adopted a policy of wholesale starvation, blocking all grain imports into Scotland.

The best historians’ estimate is that most midlevel British officers in America (men like Banastre Tarleton) wanted to adopt a Scottish strategy in the American colonies, especially after the war had dragged on for years. George III certainly did not have to look far afield for the Scottish example. George II was his grandfather. The Duke of Cumberland was his uncle.

Franklin and the Mythology of the Revolution

IN THE FALL of 1781, the American Revolution seemed to be spiraling out of control. And then suddenly it ended.

Less than three weeks after Madison’s retaliation manifesto, one of history’s great accidents brought the war to an unexpected close. Strategic indecision by the British commander, Henry Clinton, and his best battlefield tactician, Charles Cornwallis, left a British army of over 7,000 soldiers exposed along the banks of the York River. Washington had preferred to attack Clinton’s forces in New York City, but when the French navy under Admiral de Grasse arrived in the Chesapeake with twenty-nine warships and 3,000 men, Washington raced south to trap Cornwallis between the Continental Army and the French fleet. By October 1, even as Madison circulated angry retaliation plans in the Congress, the fate of the British army had been sealed. When word reached London of Cornwallis’s surrender and the loss of his army, the prime minister Frederick Lord North is said to have cried out in despair, “Oh God! It is all over!” And for all intents and purposes it was.

For a year and a half, the war would limp on. There would be new atrocities and a few savage fights, especially in the no-man’s-land between the patriot and Loyalist militias in the South and in the lower Hudson Valley. In the Indian country, some of the most horrific violence of the war had yet to take place. But the energies of the British army had been drained. By a great stroke of fortune, Washington had pulled the American War of Independence back from the brink of indiscriminate destruction.

IN MARCH 1782, Parliament enacted legislation announcing that the remaining American prisoners would be treated “according to the custom and usage of war, and the law of nations.” For a young nation that had made the Enlightenment’s legal standards for warfare central to its identity, Parliament’s prisoner of war legislation marked an important recognition of independence. As an official legal matter, the war was now squarely on the civilized foundation of the Enlightenment laws of war.

It was on this basis that Benjamin Franklin began to craft a legacy for the American Revolution in the laws of war. Franklin’s views on warfare were characteristically those of war’s Enlightenment critics. Man’s apparent proclivity for war made little sense to Franklin. Indeed, to the economical author of Poor Richard’s Almanack war seemed a disastrous waste of human energies. Franklin was fond of saying, as he put it to his friend the British statesman David Hartley in 1780, that “there hardly ever existed such a thing as a bad Peace, or a good War.” The costs of warfare, Franklin believed, almost always dwarfed the cost of achieving the same goals through more peaceful tactics. (The United States ought to buy Canada, he argued on more than one occasion, not conquer it.) The only conclusion Franklin could reach was that human beings were a “very badly constructed” species. Why otherwise, he wondered with his usual droll humor, did mankind seem to take “more pride” and pleasure “in killing than in begetting one another”? In war, men assembled in broad daylight to kill one another in massive public orgies of bloodletting. But “when they mean to beget,” Franklin noted, men crept “into corners” and covered themselves “with the darkness of night” as if “ashamed of a virtuous Action.”

Like Washington and Jefferson, Franklin espoused the eighteenth-century ethic of enlightened and civilized warfare. When his friend Charles Dumas, a Swiss-born man of letters living in Holland, published a new edition of Vattel’s text on international law, Franklin passed the book around the Continental Congress. In one of his most widely distributed essays of the early 1780s Franklin wrote that it was “for the interest of humanity in general, that the occasions of war, and the inducements to it, should be diminished.” “Motives of general humanity,” he told Hartley in 1779, impelled nations “to obviate the evils men devilishly inflict” on one another “in time of war.” To Edmund Burke, he wrote that “since the foolish part of mankind will make wars from time to time,” it was the “wiser part” to “alleviate as much as possible the calamities attending them.”

Franklin’s chief contribution to the laws of war was his promotion of treaties between the young United States and the states of Europe: treaties that embraced the most civilized standards of eighteenth-century warfare. Franklin had begun to introduce the laws of war into American diplomacy in the busy summer of 1776 when the Congress asked him (along with John Adams, John Dickinson, and others) to prepare a model treaty to be proposed in the courts of Europe. Styled as guidelines for treaties of peace and friendship, the “plan of treaties” was principally a set of instructions to American ministers abroad regarding the commercial agreements American diplomats hoped to enter into with their European counterparts. But the plan also offered Franklin his first opportunity to articulate what one later commentator would call “the Ben Franklin program” in the rules of warfare—a program that quickly became the basic approach of U.S. diplomats for the next half century.

Franklin’s model treaty sought in particular to protect maritime commerce from the ravages of war. It provided that neutral vessels and their cargo would be immune from seizure, even when some of the cargo was owned by nationals of the warring states; free ships, as the saying went, would make free goods. The only exception to the freedom of neutral shipping would be for so-called contraband goods, which the model treaty narrowly defined as arms and ammunition. The treaty prohibited privateering—the commissioning of private vessels as warships to attack an enemy’s commercial shipping vessels. Article 23 of the treaty provided that if war were to break out between the parties, any merchant of one nation finding himself in the other would have a grace period in which to leave unmolested.

Such terms were not original to Franklin and his colleagues. Many of them had appeared in the commercial treaties accompanying the Peace of Utrecht in 1713 at the end of the War of the Spanish Succession. But if the terms were not original, they were successful. When the United States entered into a treaty of alliance with France in February 1778, Franklin’s law of war program was adopted almost word for word into the young republic’s first treaty.

Franklin’s vision came to full fruition four years later as the war wound down. Franklin had spent almost the duration of the war serving as the United States’ representative to France. He was far and away the most influential American representative in the courts of Europe. And in 1782, Congress asked Franklin and his fellow commissioners once again to try to draw the states of Europe into treaties of friendship and commerce. This time, Franklin would aim to expand still further the protections offered by the law of war to productive commerce. Armies, he wrote to Robert Morris in 1780, ought to fight only against professional soldiers and leave all others to work in peace for the “common benefit of mankind.” A year later, he wrote to two Dutch merchants that the laws of war ought to protect “farmers, fishermen & merchants.” The year after that he wrote to Benjamin Vaughan, an American living in London, citing the same humanizing progress that had captured the attention of Lord Kames and Thomas Jefferson. Wars of extirpation, he observed to Vaughan, had given way to wars of slavery, which in turn had evolved into civilized wars featuring the exchange of prisoners. As Franklin saw it, progress in warfare might accelerate, and if it did, then cultivators, fishermen, merchants, and artisans would all soon be eligible for protection from war’s exigencies. “It is hardly necessary to add,” Franklin continued, “that the hospitals of enemies should be unmolested” and that armies should pay property owners for the goods they took.

Franklin aimed to increase the costs of war by imposing new obligations on warring armies and to reduce war’s upside gains by abolishing the rights of plunder and pillage. Franklin conjectured that these two steps might significantly diminish the frequency of war. In a bit of reasoning that was classic Franklin, he explained that the problem of war was essentially a competitive race to the bottom, a problem of pathological and ultimately fruitless competition among nations. At the beginning of every conflict, the privateers of one nation would take “a few rich ships.” Success would encourage adventurers “to fit out more arm’d vessels” in hopes of repeating the early captures. An arms race would quickly ensue. Merchants would arm themselves “and the costs of privateering would go up” until “the expences overgo the gains.” Ultimately, there would be no profit in war at all. All that a war against commerce could accomplish was the “national loss of all the labour of so many men” diverted from more productive activities. Even worse, war might cause an entire nation to lose its “habits of industry” in a fit of “riot, drunkenness and debauchery.” In a typically mordant bit of wit, Franklin suggested that “even the undertakers” made busy by war would ultimately come out the worse for the conflict. A seemingly endless stream of corpses would lure them into adopting expensive but unsustainable habits of luxurious living.

In 1784 and 1785, negotiations with Frederick the Great of Prussia produced the kind of treaty for which Franklin had long hoped. Frederick was perhaps the most respected Enlightenment sovereign on the European Continent. He cultivated French philosophes, promoted religious tolerance, and abolished torture. So large was his reputation that Immanuel Kant described the “age of enlightenment” and the “age of Frederick” as one and the same. Given such prestige, Jefferson said that a connection with Frederick would give the young United States increased stature on the European stage. And at American insistence, the treaty with Prussia embraced Franklin’s Enlightenment program for the laws of war. As in the plan of treaties from 1776 and the treaty with the French of 1778, free ships made free goods, and the definition of contraband was sharply limited. In the event of war, enemy merchants had a grace period for wrapping up their affairs. But the treaty with Prussia added Franklin’s favored protections for the productive classes as well. The treaty’s Article 23 carved out protections for “all women and children, scholars of every faculty, cultivators of the earth, artisans, manufacturers, and fishermen.” All those “whose occupations are for the common subsistence and benefit of mankind” were swept under the treaty’s benevolent shield, their houses, farms, and goods made immune from destruction and waste. Article 24 added still another provision, apparently inspired by Jefferson, providing in fine detail for the wholesome treatment of prisoners. As John Adams saw it, the treaty’s law of war provisions offered “a good Lesson to Mankind.” A treaty between the world’s new republic and Frederick the Great, Adams thought, would set an example far more powerful than the theoretical writings of European jurists.

PIECES OF THE Franklin program popped up in treaties executed by American diplomats for much of the next century. Law of war provisions first included in the plan of treaties from 1776 reappeared in agreements with the Netherlands and Sweden in 1782 and 1783, with Morocco, Great Britain, Spain, and Prussia in the 1790s, and with France in 1800. A treaty with Algiers adopted Franklin’s provisions in 1815. More than a dozen treaties between 1824 and 1867 disseminated the Franklin program in Mexico and throughout Central and South America. Agreements with Russia in 1854 and Italy in 1871 reprised the language of 1776 for the second half of the nineteenth century. One of the few nineteenth-century American treaties of friendship and commerce not to include law of war provisions was a treaty with China in 1844. Otherwise, the treaties of the United States carried the Enlightenment laws of war into the treaty law of states from Europe to South America to North Africa. As John Adams had predicted, American diplomatic commitment to the dissemination of the laws of war had achieved sparkling results. The spread of the civilized laws of war, it seemed, would be one of the great legacies of the revolutionary generation.

Of course, it was not so simple. As a practical matter, the jewels of Franklin’s law of war program were more like costume finery. During this entire period, the United States was almost completely unprepared to take up arms against the states with which it agreed to such enlightened rules of engagement. The agreement with Prussia was the most elaborate from a law of war perspective. Yet there was virtually no chance that Prussia and the United States would enter a war in 1785, let alone a war implicating the questions of naval warfare with which the treaty was primarily concerned. Where the prospect of war was more plausible, the rules Franklin announced virtually all put the United States at an advantage by restraining what nations with larger armies and bigger fleets could do. The treaties of Franklin and Jefferson and Adams announced happy ideas about humanity but never needed to confront the moral compromises those ideas might entail. They never grappled with the fierce underside of the Revolution’s legacy. In a sense, the treaties of the early American republic never faced up to George Washington’s original sin in the Ohio Valley in 1754.

WHEN WASHINGTON DELIVERED his resignation to the Congress on December 23, 1783, he brought to an end the first chapter of the United States’ engagement with the laws of war. Washington told the Congress that he was “happy in the confirmation of our Independence and Sovereignty, and pleased with the opportunity afforded the United States of becoming a respectable Nation.” Like Franklin, whose treaties were being put into place even as Washington stepped down, the retiring commander in chief saw the laws of war and the independent stature they conferred as signs of the Revolution’s success. Washington never let on that there might be deep tensions between his attachment to the justice of the revolutionary cause, on one hand, and the laws of humanity, on the other. Good fortune had allowed much of the war for American independence to skirt the thorny moral questions raised by the Enlightenment laws of war. Many Americans had courageously championed the law of war’s humanity. Others, however, had unleashed cycles of bitter destruction, dangerously escalating the violence of the war. At the close of the war, the American approach to the laws of war was mired in latent tensions and suppressed contradictions.

Beneath the surface of Washington’s pronouncements and Franklin’s enlightened treaties, the revolutionary generation’s uneasy relationship to the laws of war laid out two very different paths into the future.


Chapter 2

The Rules of Civilized Warfare

[image: Images]

Our object was the restoration of all property, including slaves, which, by the usages of war among civilized nations, ought not to have been taken.

—John Quincy Adams, 1815

It is among the evils of slavery that it taints the very sources of moral principle.

—John Quincy Adams, 1820

ON THE NIGHT of August 24, 1814, 1,500 British troops marched into Washington, D.C. The capital had been hastily abandoned. Hours earlier, First Lady Dolley Madison fled the White House with a portrait of Washington. President James Madison followed, fleeing to nearby Virginia. A motley assortment of inexperienced Maryland militia and badly led regulars from the army scattered in all directions.

At the head of the British force was Major General Robert Ross. Like the men he commanded, Ross was a battle-tested veteran, fresh from Britain’s successful Peninsular Campaign against Napoleon in Spain. There Ross and his men had been witness to an exceptionally brutal war, one that historians have long treated as the beginnings of modern European warfare. Alongside the British veterans marched the Corps of Colonial Marines, some 200 strong. The Colonial Marines had not been witness to the horrors of the Peninsula. But they had reasons for engaging in a war of vengeance. All 200 of them were former slaves from the plantations of Maryland and Virginia who had taken up arms against their former masters.

Ross’s men set fire to the Capitol building first. Soon the structure was up in flames. Next went the Library of Congress. With a smaller detachment of 150 soldiers, Ross marched up Pennsylvania Avenue to the White House, where they found the tables set for dinner. A few minutes before midnight, Ross and his men lifted glasses filled with the president’s best wines and offered a toast to “Jemmy” Madison. Without further ceremony, they burned the president’s abandoned mansion. The destruction continued on August 25. By the time Ross and his men were finished, virtually every public building in the city had been destroyed.

EVERY PUBLIC BUILDING—but not every building. And therein lies the striking feature of the British attack on the capital city. For all the horrors the British regulars had seen in the Peninsular Campaign, and for all the revenge the Colonial Marines might have desired, the British assault on Washington was in most respects disciplined and restrained. Only a handful of private buildings were damaged. As British officers and statesmen later pointed out, the destruction of the government buildings in the capital took place only after General Ross received no response to his repeated formal offers to negotiate. Instead, the British were greeted by a volley of muskets fired by 300 militiamen in the Capitol building and snipers in the private homes nearby, one of whom shot the horse out from under Ross himself.

These facts alone would have justified the destruction of the Capitol and of any houses that hid snipers. As British statesmen would later point out, the right of retaliation provided them a further justification for their actions. The U.S. Army, they said, had burned entire towns along the Canadian border. Even setting aside the right of retaliation, the European laws of war did not definitively prohibit attacks on an enemy capital. Emmerich de Vattel had concluded that the destruction of public buildings was permitted “when necessity or the maxims of war require it.” A European precedent was readily at hand: just two years before, Napoleon had destroyed the Kremlin before his retreat from Moscow.

In the United States, however, the British march on Washington quickly became a symbol of perceived British barbarity in the war. Unable to mobilize an armed response, President Madison issued a stinging verbal denunciation of British conduct. From the smoldering ruins of the White House, he decried the depravity of British forces. For months, he said, British soldiers had destroyed and laid waste to towns along the coast. They had “wantonly destroyed the public edifices.” They had burned “monuments of taste and of the arts” and the public archives. Their actions, Madison warned, exhibited “a deliberate disregard for the principles of humanity” and would lead to a war of “extended devastation and barbarism.” The British burning of Washington, Madison concluded, was a gross violation of “the rules of civilized warfare.”

Madison’s proclamation from the ashes of the Capitol drew on two decades of American statesmanship around the laws of war. Since the founding, American statesmen and jurists had been arguing that if properly understood, the laws of civilized warfare put sharp restraints on the conduct of warring nations. With no standing army and with no navy to speak of, the young republic pioneered a vision for warfare that set unprecedented humanitarian limits on the destructive capacity of war, limits that anticipated the humanitarian law of the twentieth and twenty-first centuries. A distinctive tradition of restraints and limits had picked up where Benjamin Franklin’s treaty program had left off.

Yet as Ross’s troops headed back to the British vessels in the Chesapeake, leaving a burning Capitol behind them, a discerning observer might reasonably have wondered about the origins of the distinctively restrained American conception of the laws of civilized warfare. For as most American statesmen saw it, the 200 black Colonial Marines marching triumphantly away from Washington ought never to have been soldiers at all. In the American view, the marines were still slaves. By the standards of so-called civilized warfare, they were private property that had been unlawfully appropriated by the British army. And there was the tension. In early nineteenth-century America, the Enlightenment’s humanitarian limits protected the slaveholder, not the slave.

The Art of Neutrality

IN 1793, congregational minister Jedidiah Morse of Cambridge, Massachusetts, published a book that quickly became (in the words of one historian) “the most widely read geographical book ever written in and about America.” Morse’s The American Universal Geography set out to map all of world history, all of its “remarkable events, discoveries, and inventions,” compiling in one vast chronological table everything from “the creation of the world, and of Adam and Eve” in 4004 BC all the way to “the present Time.” For Morse, history ended in April 1793 when George Washington issued a “Proclamation for the purposes of enjoining an impartial conduct on the part of the United States towards the belligerent powers, and of observing a strict neutrality.” Washington’s proclamation, Morse suggested, was a fitting historical bookend to the book of Genesis.

If Jedidiah Morse is remembered to history at all, it is as the father of Samuel Morse, the inventor of the telegraph and the namesake of its coded communication system. But in the 1790s the elder Morse understood that a different code, the code of neutrality, loomed large in American life. For more than two decades, from 1793 to 1815, the European world would be engulfed in war. The armies of France and Napoleon fought the armies of Austria, Great Britain, Prussia, Russia, and myriad smaller European principalities. The fledgling republic on the western side of the Atlantic aimed for a position that might hold Europe’s wars at bay. Beginning with President George Washington, American statesmen aimed to be neutral.

But what exactly was neutrality? Alexander Hamilton explained the idea by likening it to the position of a married man. As a neutral nation in a world of war, he wrote, the United States “will regard his own country as a wife, to whom he is bound to be exclusively faithful and affectionate,” watching “with a jealous attention every propensity of his heart to wander towards a foreign country, and mar his happiness.”

Hamilton’s explanation was colorful but not very helpful. His own extramarital adventure with the scandal-plagued Martha Reynolds suggested that the relationships of most husbands and wives were anything but simple. The ethics and obligations of neutral nations were almost as murky. And unlike marriage, the idea of neutrality was remarkably new.

In the medieval tradition, Christian theologians viewed neutrality as morally suspicious. Neutrality was tantamount to standing on the sidelines in the great battles between good and evil. In his epic medieval poem, The Inferno, Dante summed up the view of theologians and jurists when he described “the sorrowful state of souls unsure”—those “Who, neither rebellious to God nor faithful to Him, / Chose neither side, but kept themselves apart.” For Dante, the neutral soul was “Repellant both to God and His enemies” alike. Heaven expelled them, to be sure, but Hell rejected them too.1

In the hands of seventeenth- and eighteenth-century jurists, however, neutrality came to seem virtuous. The same skepticism about men’s capacity to distinguish the just from the unjust in war that formed the basis for the Enlightenment’s rules of armed conflict touched off a transformation in the moral status of neutrality. Vattel, for example, was willing to concede that if the justice of a war was clear, neutrality might be impermissible. (Obvious injustice, he wrote, was “not to be countenanced.”) But Vattel thought that the clear case would be the rare case. In his view, the laws of war not only permitted neutrality, they encouraged it. Neutrality would prevent local wars from escalating into wider conflagrations.

In the Netherlands, the blunt jurist Bynkershoek was even more emphatic. With a stroke of his pen, the eighteenth-century Dutchman defined the new Enlightenment ethic of neutrality. “The enemy of my friend,” Bynkershoek wrote, is “not my enemy.”

IN THE REPUBLIC that aimed to stay on good terms with the enemies of its friends, the first crisis came just a few weeks after Washington’s proclamation of impartiality. Edmond Charles Genet, the excitable minister from Revolutionary France, arrived in the capital in Philadelphia in May 1793 and began enlisting American vessels and men to serve as privateers against British shipping. The Washington administration demanded that he cease. Neither Jefferson, as secretary of state, nor Hamilton, as secretary of the Treasury, could believe the Frenchman’s ignorance of the laws of war and neutrality. But Genet liked to thank God that he had forgotten what the books of the ancien régime jurists had to say. In Genet’s view, the men who had written the laws of war were corrupt “jurisprudists” from the age of monarchs, men whose rules had no place in the age of revolutions. The United States was a revolutionary nation, too, of course. Its statesmen, however, sought not to reject the law of nations but to appropriate it in the service of independence from the European conflict.

Washington asked Chief Justice John Jay to advise him on the laws of war relating to France’s rights to use American ports to attack British vessels. When Jay declined, citing the Constitution’s separation of the judiciary from the executive branch, the cabinet issued through Jefferson a series of statements announcing bold positions on neutrality in the laws of war, positions designed to navigate between the contending claims of Britain and France. Jefferson’s letters insisted that international law obliged neutral nations to prevent the arming of belligerent vessels in their ports and to prevent the capture of vessels by belligerents in their territorial waters. Many of the administration’s positions were novel; Jefferson filled in specifics where the law of nations had remained content with generalities. But for the administration, Jefferson’s letters served the purpose of articulating a broad conception of the rights of neutral nations in wartime. And in August, with its new positions securely in hand, the administration demanded Genet’s recall. (A change in the winds in Paris meant that Revolutionary France was only too happy to comply.) The next year, Congress cemented the United States’ commitment to keeping itself out of the wars of Europe by enacting a neutrality act that prohibited American nationals from assisting warring states when the United States was at peace.

IN THE YEARS after Genet’s dismissal, much of the work of elaborating and defending American neutrality fell to John Marshall in his capacity as secretary of state and then chief justice of the United States. Marshall’s experience and temperament prepared him well for the work of developing legal restraints on the conduct of nations at war. From 1775 to 1780, Marshall had served as a first lieutenant and captain in the Virginia militia and the Continental Army. In Virginia in 1775, he had helped kill virtually an entire column of British grenadiers in battle; the bloody aftermath, said one of his Virginia comrades, presented “the horrors of war in perfection.” Early the next year, he watched his comrades burn Norfolk to prevent its falling into British hands. “Its destruction,” Marshall later wrote, “was one of those ill-judged measures, of which the consequences are felt long after the motives are forgotten.” During the course of the War of Independence, Marshall fought in the battles at Brandywine and Germantown. He wintered at Valley Forge, and fought again at the indecisive Battle of Monmouth in New Jersey.

Marshall’s turn-of-the-twentieth-century biographer, Albert Beveridge, wrote that war was “strangely woven” into Marshall’s life. A more recent biographer puts it crisply: psychologically speaking, Marshall was never mustered out of the Continental Army. Switching from muskets to diplomacy, he became one of the fiercest defenders of American neutrality. In 1797, President John Adams appointed Marshall to a crucial diplomatic mission to France, where he formed the moral backbone of an American delegation that resisted French demands of assistance and preserved the United States’ hard-won neutrality in the European wars. Three years later, Adams appointed Marshall as secretary of state, where he issued instructions to American ministers abroad that became legendary for their acute statement of American impartiality.

If Marshall’s experience helped him understand the dangers of destructive war and the strategic value of neutrality for U.S. interests, his personality and demeanor made him an ideal champion of the law of nations. To the uninitiated, the rules and principles of the law of nations could often seem obscure or unduly abstract. But Marshall brought arcane rules of international law down to earth. An awkwardly tall man, with a long mop of hair knotted by a ribbon at the back of his neck, Marshall had a personable style that one young lawyer described in the 1810s as “uncommonly mild, gentle, and conciliatory.” Joseph Story, Marshall’s junior colleague on the Supreme Court, remarked on his colleague’s “unaffected modesty.” Marshall was able to explain complex law of nations decisions with disarming simplicity. He was an intuitive and practical judge more than a scholar or learned jurist. Earlier justices such as the star-crossed James Wilson had drawn ridicule when they displayed erudition and showed off their book learning. Marshall, by contrast, had (as one historian has put it) “more use of his brains than of his bookshelves.”

Early American diplomacy gave Marshall plenty to think about. The wars of Europe offered extraordinary commercial opportunities for neutral nations. (“The new world,” Jefferson hoped, might be able to “fatten on the follies of the old.”) The wars also presented the young republic with grave risks. The warring nations of Europe all sought to obstruct the trade of their enemies, and often that meant interfering with neutral shipping. In 1793 and 1794, British cruisers seized between 250 and 300 American merchant vessels carrying goods to or from the French West Indies. Not to be outdone, the French seized 316 American ships in 1795 and millions of dollars’ worth of American goods in 1796 and 1797. Desperate for manpower, British naval officers impressed American seamen into service in the Royal Navy as alleged British subjects or deserters. Deserters abounded on American vessels, and the British and American governments disagreed on whether subjects of one state could abandon their obligations of loyalty for another. In any event, British commanders were none too careful about distinguishing deserters and British subjects from Americans. French cruisers were no more scrupulous. French commanders tortured American ship captains to obtain coerced admissions that the cargo aboard their vessels was British. Whether such admissions were true or not seemed less important than the pretext they offered for seizing the cargoes.

LACKING THE MILITARY power to defend American shipping interests, American statesmen made the legal rights of neutral vessels central to the task of republican statecraft. Using little more than his wits, Marshall began to give content to the meaning of wartime neutrality in the very first case he heard as chief justice, a case called Talbot v. Seeman.

The Talbot case was Marshall’s introduction to a fast-growing part of the Court’s work, the adjudication of so-called prize cases. Today, the law of war often seems to be a law for the executive branch of the government—the president, the armed forces, and the diplomatic corps, rather than for the courts. But this allocation of authority was far less apparent when Marshall took the bench. In prize cases, the federal courts were asked to decide whether the crew and captain of an armed ship (usually an American warship or private vessel authorized by the U.S. government) were entitled to a captured vessel as a prize of war. That entitlement turned on whether the capture had been legal under the laws of war. And so in dozens of cases during the French Revolution and the Napoleonic Wars, the federal courts were called to interpret and apply the law of maritime warfare.

The story of the Talbot case began in 1799 amid the Quasi-War with France, a period when conflicts over neutral shipping had led to open hostilities. A French warship captured a Hamburg-based vessel called the Amelia, which had been carrying goods from the British colony of India back to Hamburg. The French seized the vessel on the basis of the controversial French policy of seizing any vessel (even neutrals such as the Amelia) carrying British goods. Before the French prize crew could get the Amelia into a French port, the American frigate Constitution, commanded by Captain Silas Talbot, seized the vessel from its captors and brought it to New York. The Amelia was not a legal prize to Talbot and the crew of the Constitution because the United States was not at war with Hamburg. The Amelia was a neutral ship. But Captain Talbot and his crew believed they were entitled to a reward—or “salvage”—for rescuing the Amelia from its French captors.

In deciding the case, Marshall blazed a trail for the prize cases that would follow. The United States had powerful interests in expansive neutral shipping rights. It had the world’s leading neutral shipping fleet, and limits on what warring nations could do to neutral vessels seemed likely to redound to the United States’ interest. But in Talbot, Marshall faced considerable obstacles to vindicating the policy of neutral rights. In particular, two acts of Congress seemed to cut against the Hamburg merchants. The first authorized vessels belonging to the United States to recapture any vessel such as the Amelia in the control of a French crew. The second authorized the collection of salvage fees by American prize crews from the owners of friendly vessels after their recapture by the U.S. Navy. The statute set the salvage fee at one half the value of the recaptured vessel.

The difficulty for Marshall was that the Congress (wittingly or otherwise) seemed to have impinged on the interests of neutral vessels in wartime. If the acts in question authorized American captors to collect one half the value of a recaptured neutral vessel, then the statute would exact a toll on the very neutral shipping that American statesmen were trying to expand and defend.

Less than a year removed from his post as secretary of state, Marshall turned in a classic (if little remembered) example of the brilliantly creative adjudication that would be the hallmark of his thirty-five years as chief justice. The meaning of the first statute, which authorized the seizure of armed French vessels, was too clear to be avoided. Captain Talbot had acted within the authorization of Congress in seizing the formerly neutral Amelia. But in the name of neutral shipping Marshall picked apart the second statute. The Congress, Marshall wrote for the Court, had provided salvage fees for vessels retaken from “the enemy.” But “the enemy of whom”? If the Congress meant vessels retaken from an enemy of the United States, then the language swept in vessels from places like Hamburg, which were neutral in the conflict between the United States and France. But if the Congress had meant to affect only vessels retaken from a nation that was at war with both the United States and the nation from which the recaptured vessel hailed, then neutral shipping would not be implicated at all by the congressional salvage fee.

Marshall construed the statute as applying only to vessels retaken from an enemy of both the United States and the nation whose vessel was salvaged. In doing so, he interpreted the statute as saying what Congress could have said, but had not in fact said at all. Marshall swept aside all objections. “By this construction,” he concluded, “the act of Congress will never violate those principles which we believe . . . the legislature of the United States will always hold sacred.” The principles in question were expansive neutral rights in the laws of war on the high seas.

For three decades after Talbot v. Seeman, Marshall did his utmost to limit warfare’s effects on neutral commerce in the Atlantic world. Whenever possible, he ruled that American policy in times of armed conflict was not “to be construed to violate neutral rights, or to affect neutral commerce, further than is warranted by the law of nations.” Building case upon case, Marshall constructed a system of rules of engagement for naval warfare that placed sharp limits on warring nations’ rights to attack neutral vessels and neutral goods in wartime. When neutral vessels were seized as blockade-runners, for example, Marshall undermined the long-standing rule banning trade with blockaded ports. The mere intention to go to a blockaded port, he determined, was not enough to turn a vessel into a blockade-runner. Nor, Marshall held in another case, did neutral vessels become blockade-runners merely by inquiring at a port to learn whether a blockade was in effect. Marshall construed acts of Congress narrowly to undo the capture of a neutral Dutch vessel leaving a French port during hostilities between the United States and France and to protect vessels with plausible but contested neutral status. He determined that neutral goods remained free from capture even when shipped in an armed enemy convoy. In all these cases and more, Marshall sought the rule that (as he put it in one of his most prominent pro-neutrality decisions, a case called The Nereide) “enlarges the sphere of neutral commerce.”

Neutral shipping interests sometimes lost contested legal questions in Marshall’s Court, of course. A case involving a vessel named the Commercen raised the issue of whether a neutral Swedish vessel was immune from American capture while delivering contraband military supplies to the British in Spain during the War of 1812. In a rare instance in which the chief justice was unable to persuade his colleagues that his own pro-neutral view was correct, the Court decided the case in favor of the American captor and against the Swedish vessel. (Marshall dissented.) Similarly, in the case of the Schooner Exchange, neutral shipping interests lost when the U.S. district attorney arguing the case told the Court that upholding neutral American merchants’ claims to a vessel now serving as a warship of the Spanish government would be tantamount to a judicial declaration of war against Spain. This time even Marshall went along and rejected the neutral merchants’ claims for restoration of the vessel. Where there was insufficient proof of neutral ownership, Marshall and his Court also routinely upheld the condemnation of goods. Nonetheless, the pattern in the Court’s decisions was clear. Where the legal question at issue was close, neutral shipping interests almost always won. The policy advanced by Marshall’s Court sought to uphold what the chief justice described as a “mitigated law of war.” Marshall aimed to release neutral shipping from what one litigant before the Court called the “dark and even barbarous” acts that the European laws of war had all too often allowed.

The Talbot decision presaged Marshall’s neutrality jurisprudence in a second sense as well. For in the Talbot case, Marshall decided in favor of neutrality and against the captain and crew of an American vessel. In case after case for the next thirty-five years, Marshall and the Court found in favor of foreign nationals and against American claimants. This was no easy thing to do. American claimants were often heroic naval officers such as Captain Silas Talbot who had risked their lives and their crews to make captures on the high seas. Yet in each such case Marshall took the long view. For Marshall, the real interests of the United States seemed to require a law of war that delimited as narrowly as possible the destructive authority of warring states, and increased as broadly as possible the rights of neutral nations.

A Path to War

PERCEIVED SELF-INTEREST was not the only guide for American views of the legal limits on nations at war. Interest helped to motivate neutrality. But neutrality was an identity as well as an interest, and in American diplomacy the idea of neutral rights took on a life of its own, one that soon came to threaten the very interests American neutrality had been designed to defend. Indeed, within just a few short years, American statesmen’s aggressive defense of neutrality put the entire republican project at risk.

The central rule in war at sea—one that all the relevant authorities agreed upon—was that neutral vessels were free to carry neutral goods in times of war. Since the days of Benjamin Franklin, American statesmen had contended for an even broader rule, a rule that would have made all goods carried on board neutral vessels (goods owned by neutrals or enemies alike) free from wartime confiscation. Free ships, under this principle, would make free goods.

Yet even if American diplomats could have persuaded the British to cede to the rule of free ships and free goods (and they could not), two potentially gaping exceptions to the rule of free neutral shipping posed obstacles to neutral rights in wartime. The first exception was that neutral vessels trying to run a blockade were subject to lawful capture. In the abstract, this seemed unproblematic. But the blockade exception—construed broadly enough—threatened to undo the first principle of neutral rights. Could a warring state simply declare a blockade on its enemy’s ports? If so, all neutral shipping would be subject to confiscation. The second exception was that military supplies and arms were subject to confiscation. Such goods were “contraband” and thus seizable even when owned and carried by neutrals. Here the key question was the definition of military supplies. Could food be contraband? Perhaps even tobacco or coffee? If provisions counted as military supplies, then a broad interpretation of the contraband exception might eliminate most neutral trade.

The legal questions arising out of the rule and its exceptions quickly became pressing practical problems once British and French warships began scooping up American merchant vessels in the 1790s. From 1793 onward, the British took the position that provisions were contraband because they fed the massive armies of Revolutionary France. Later the British declared a broad blockade against Napoleon-dominated Continental Europe. American statesmen protested both policies vehemently. The American minister to London, Thomas Pinckney, argued that food could not possibly be contraband. James Madison insisted that ports could only be put under blockade if they were “actually besieged” by an enemy fleet. Jefferson complained that the British positions seemed “so manifestly contrary to the law of nations, that nothing more would seem necessary than to observe that it is so.”

But as the controversies played out across the law of wartime neutrality, Jefferson’s confidence in the clarity of the international laws of war seemed increasingly unwarranted. The general propositions contained in the old books on the laws of war failed to decide concrete controversies. For every American complaint, the British had a legal counterargument. By the conflict’s end, the law of neutrality had become a vast diplomatic battlefield of its own. In the words of Henry Wheaton, a prominent American lawyer writing in 1815, the law of neutrality at sea was an internally inconsistent jumble, “a mass of contradictory decisions, usages, and conventions.” As the diplomatic historian Samuel Bemis would later note, the texts of the traditional authorities on such questions possessed an “almost biblical elasticity.”

AS AMERICAN STATESMEN saw it, one rule adopted by the British seemed to transgress even the most flexible laws of naval war. The so-called Rule of 1756 had first been announced by the British at the outset of the Seven Years’ War with France. It made neutral vessels attempting to trade with the French colonies in the West Indies subject to British capture. The theory of the rule was that neutral merchants did not have the right to engage in a trade that had ordinarily been closed to them in peacetime, but was then opened once a warring nation’s own merchant vessels had become subject to capture. To engage in that trade was to breach the impartiality that neutrality required, turning ostensibly neutral merchants into the willing agents of France’s end run around British naval power.

Upon the outbreak of war in 1793, the ministry of the youthful William Pitt and his foreign secretary, Lord Grenville, reinstated the old Rule of ’56. American statesmen immediately denounced it. James Madison complained that no ingenuity could possibly devise a plan “more unjust in itself” or “more disrespectful to neutral nations.” It was, he insisted, a gross deviation from the laws of war, invented to serve expedient British interests.

Yet the argument that the Rule of ’56 violated the laws of war at sea was not nearly as clear as Madison would have liked. During his term as secretary of state, Madison assembled a massive 200-page brief against the British rule. Madison confidently announced that nothing in the authorities on the laws of nations expressly authorized the British rule. But he could cite nothing in that literature that definitively ruled it out of bounds, either. In an embarrassing passage, Madison was forced to distinguish a contrary authority on the weak (though correct) grounds that it had been mistranslated from the French.

A decision by the British Lords Commissioners of Appeals in a case called the Essex in the spring of 1805 fueled the already heated disputes breaking out between the United States and Britain. For years, the British admiralty courts had allowed American vessels to circumvent the Rule of ’56 by carrying goods from France’s West Indian colonies to the Continent so long as the goods had first been imported to the United States. Vessels bound for the Continent from Martinique in the French West Indies would stop over briefly in the United States before departing again for Europe. They would pay import duties to U.S. customs officials, but thanks to congressionally enacted “drawbacks,” they received refunds on all such payments. By 1805, the so-called re-export trade was booming.

Fed up with the ruses and fictions that had allowed American shipping interests to evade the Rule of ’56, the Lords Commissioners of Appeals decided to bring an end to this open flouting of British policy. Neutral re-export vessels that merely touched at a neutral port as a pretext before continuing on to Europe or to European colonies in the West Indies—the Lords determined in the Essex case—would be treated as carrying on enemy commerce. As such, the vessels and their cargo would be subject to confiscation under the Rule of ’56.

American merchants and statesmen reacted angrily to the Essex decision. An American war hawk exclaimed in 1811 that it was the “foundation” of the “system of vexation and injury” to which Britain had subjected the United States. Yet once again the laws of war shed little light on the merits of either the British or the American positions in the controversy. Nothing in the eighteenth-century authorities on the laws of war reached these sorts of questions. The legal status of the Rule of ’56 was already murky. The Essex decision merely filled out the procedural details of how the British would apply this legally ambiguous British policy. In arguing about the Essex case, American and British statesmen were making arguments that were two levels removed from any concrete proposition to be found in authoritative sources for the laws of war.

BEFORE THE ESSEX controversy had a chance to settle down, another explosive episode presented even graver questions about the wartime rights of neutrals and aggravated still further the crisis in American-British relations. American reliance on thousands of former British seamen to keep its small fleet afloat was an open secret. One American vessel in particular, the frigate USS Chesapeake, was said to have as many as thirty-five British deserters among its crew. Deserters from the Chesapeake openly mocked their former officers as they walked about the streets of Norfolk, Virginia. And in the spring of 1807, Vice Admiral Sir George Cranfield Berkeley of the British fleet decided to act. Without consulting London, Berkeley issued an order to his fleet to stop the Chesapeake and search it for deserters.

It was one thing for British impressment crews to board neutral merchant vessels owned by American citizens. Such visitations and searches had been going on despite American protests since 1793. But boarding a vessel of the U.S. Navy, let alone one of the most heavily armed vessels in the service, was another matter altogether.

When the Chesapeake left Norfolk, it was soon hailed by a British warship, HMS Leopard. After fruitless requests to search the vessel for deserters, the Leopard fired on the unprepared American frigate. Within fifteen minutes, three Americans had been killed and eighteen (including the Chesapeake’s captain) injured. Firing only a single shot, the Chesapeake quickly offered its surrender. Captain Salusbury Pryce Humphreys of the Leopard imperiously refused to accept. But his boarding crew searched the vessel and seized four alleged British deserters.

Responses to the humiliating Chesapeake episode were virtually apoplectic. The Jefferson administration took the position that the attack was an outrage against American national dignity and against international law. American historians have tended to agree, in no small part because the British eventually returned two of the captured deserters (another they executed and the fourth died in British custody) and offered compensation for their injuries.

But did the law of war at sea really prohibit Berkeley’s order or the Leopard’s actions? Even here the story turns out to have been far more complicated. There seems little doubt that Berkeley’s order was unauthorized by the British government. As a matter of British law, the order may have been illegal. (The Foreign Ministry sorely wished Berkeley had sought advice from London before taking action that produced so much American outrage.) Yet as a matter of international law, there were once again legal arguments on both sides. Privately, leading British statesmen argued that the Leopard had not violated international law at all. Lord Bathurst, the president of the British Board of Trade and a former Lord of the Admiralty, argued that the United States had stripped itself of its neutrality by luring British seamen into deserting. In a widely circulated essay, the irascible English pamphleteer William Cobbett agreed. A onetime resident of Philadelphia, Cobbett insisted in high dudgeon that the law of neutrality did not authorize neutral nations to “inveigle away your troops.” As Cobbett saw it, the United States had done just that and could hardly complain if British war vessels defended their rights. In the United States, Federalist critics of the Jefferson administration adopted the same view. Under the circumstances, wrote an author identified as “Old Soldier” in the Providence Gazette, “no impartial person” could doubt that the four deserters “ought to have been given up.”

In the end, British foreign secretary George Canning offered a carefully hedged apology to Secretary of State James Monroe. Canning disavowed Admiral Berkeley and the Leopard to the extent their action against the Chesapeake rested “on no other grounds” than a general right to search for deserters. But of course, the Leopard’s actions did rest on “other grounds” over and above a generalized right of search. As Canning well knew, the legal arguments circulating in support of Vice Admiral Berkeley and the Leopard rested almost entirely upon the claim that the Chesapeake had encouraged and sheltered deserters. When Canning finally decided to disavow Berkeley’s actions, it was (as the American historian Henry Adams later observed) “not because the lawyers were unable to prove whatever the government required.” Canning disowned Berkeley and the Leopard “because the right of searching foreign ships-of-war was not worth asserting, and would cost more than it could ever bring in return.”

AT THE HEART of many of the problems in the laws of war was continuing controversy over the issue that had preoccupied James Madison and the Continental Congress in the fall of 1781: the right of a nation to resort to retaliation.

No judge was capable of adjudicating disputes among nations. All the authorities agreed, therefore, that retaliation was a permissible response to the violation of the laws of war. The problem with retaliation, however, was that even if it was indispensable in enforcing the rules of the game, it also risked escalating cycles of retaliatory destruction. And that was exactly what seemed to be happening once again in the first decade of the nineteenth century. Retaliation seemed to be hindering cooperation, not promoting it.

After the Essex decision, Napoleon retaliated by barring the admission into French ports of any vessel that had previously called at a British port and by making all goods of British origin subject to confiscation, regardless of their present ownership. Napoleon’s so-called Berlin Decree would have been a clear violation of American neutral trading rights if drafted on a blank slate. But once nations were retaliating for alleged violations of the rules by others, almost all bets were off. All too often, wartime rights at sea had proven to be a kind of legal quicksand. That was the lesson of the Rule of ’56, the Essex case, and the Chesapeake controversy. But the right to retaliate threatened to render the laws of war almost completely indeterminate.

A year later, in a decree issued from Milan, Napoleon retaliated again, this time making vessels that had called at British ports not merely inadmissible in French ports but actually subject to seizure and confiscation by French cruisers. French retaliations touched off another round of reprisals. In the fall of 1807, the British instituted a draconian new licensing system requiring all vessels trading with the French to first purchase a license from the British. If drawn up in the abstract, the licensing scheme would have violated neutral rights. The celebrated British admiralty judge Sir William Scott thought so. But after France’s Berlin and Milan decrees, the question was no longer (as Scott put it) “merely original and abstract.” As a retaliatory measure, the British viewed the licensing arrangement as a reprisal, not a violation of neutral American shipping rights.

With each new turn in the vicious cycle of retaliations, American statesmen howled. American rights, they contended, were not contingent on British or French compliance with the laws of war at sea. Retaliation between the nations at war could not be aimed at an innocent third party such as the United States. But once again, there was nothing so specific as this in the law of war authorities. Beyond the general right to retaliate for violations of right, the authorities suggested weakly an obligation to exhaust peaceful avenues of resolution before resorting to arms. Even here, Vattel admitted that it was not always necessary to attempt peaceful reconciliation. So long as an aggrieved state had “reason to believe” the enemy would not enter into sincere negotiation, even this requirement could be abandoned.

MUCH OF LAW (to quote the lawyer and historian John Reid echoing the scoundrel founding father Aaron Burr) is made up of what can be “plausibly argued and forcibly maintained.” In the laws of war at sea, the ambit of plausibility seemed extraordinarily wide and force was always at the ready. Often it seemed that what distinguished an effective legal argument from an ineffective one was a bit like the difference between a language and a dialect: one had a powerful navy and the other did not. In practice, this meant that what mattered most was that Britain’s navy ruled the waves. Some wags said that this meant that Britain could waive the rules. But even this view seemed too hopeful about the legal regime in which war at sea took place. British naval power meant not merely that it could waive the rules but that it could make the rules, too. On the most hotly disputed questions of the day, rules barely existed.

From one point of view, the laws of war had simply been unable to shape the course of events. Power in the form of navies, ships-of-the-line, and the number of cannon in the British fleet had overwhelmed the hopeful rules of Enlightenment conflict. Yet there was another view, one that was still more daunting for those who hoped that law might tame the destructive violence of war. For it was plausible to think that the law had actually made things worse.

The acerbic William Cobbett argued that the laws of war had exacerbated the conflict between Britain and the United States, not ameliorated it. The “greatest curse of all,” he wrote, were the “innumerable” pamphlets being produced by dueling propagandists sniping at one another from across the Atlantic. “What makes the thing more serious,” he added, was that most of the propagandists were lawyers.

There was much evidence for Cobbett’s dispiriting conclusion. A vitriolic language of injured national dignity had obscured the concrete issues at stake. Virginians swore pacts to defend the “sacred rights” purchased with the blood of their forefathers. A congressional committee spluttered that the assault on the Chesapeake had been “a flagrant violation of the jurisdiction of the United States.” “Our rights are absolute,” wrote the editors of the National Intelligencer in Washington, D.C. “We must strive for our rights,” declared the Richmond Enquirer. Congressmen called the Chesapeake incident a “daring insult” and bemoaned the loss to the “dignity of the nation.” Crowds marched in the streets of New York to denounce British outrages. Claims of right and violated honor had made finding peaceful resolutions of the conflicts at sea harder, not easier. The United States was completely unprepared for the rigors of war. But talk of injured national dignity impelled American statesmen toward armed conflict nonetheless. After a decade of mutual recriminations and failed legal posturing, the Congress declared war against Britain in June 1812.

American War, American Slavery

THE COLLAPSE OF neutrality brought the United States back into armed conflict with Great Britain. For thirty years, the United States had managed to avoid armed conflict on land with powerful European states. For thirty years, American statesmen had developed a broad conception of the legal limits on warring nations. Now their ideas would be tested.
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An American artist depicted British responsibility for the massacre of American prisoners at Frenchtown along the Raisin River. Note the British camp in the background at left.



With the onset of fighting, recriminations that had been smoldering since the end of the War of Independence broke out anew. A massacre of wounded American soldiers by Indian allies of the British at the Raisin River on the western frontier produced angry accusations of British complicity. Along the Canadian border, British troops burned the American frontier towns of Niagara, Black Rock, Lewiston, and Buffalo. Accusation and counteraccusation led to the retaliatory imprisonment of dozens of officers on each side. A congressional committee launched inquiries into the British conduct of the war.

American behavior often matched that of the British. At York (now Toronto), undisciplined American sailors torched the Canadian Parliament building; as American forces left the city they deliberately set fire to the remaining public buildings. Forces under American brigadier general George McClure burned more than 100 dwellings in Newark, Upper Canada’s first capital city. The British accused Americans in these and other incidents of looting and pillaging along the Canadian border. In Virginia, Americans were said to leave poisons in bottles of liquor to be drunk by unsuspecting and thirsty British raiding parties.

Writing from Belgium in the midst of the war, John Quincy Adams predicted that the laws of civilized warfare would likely collapse in the face of Anglo-American armed conflict. “No wars are so cruel and unrelenting as civil wars,” he wrote to his wife, “and unfortunately every war between Britain and America must and will be a civil war.”

HAPPILY, John Quincy Adams was wrong, at least for the most part. It was a salutary feature of the War of 1812 that, despite moments of impassioned fury on both sides, the laws of war helped draw some of the passions from the conflict. The tradition powerfully shaped and limited the warfare that took place in the United States and Canada from the summer of 1812 to January of 1815.

As observers closer to the ground than Adams could hardly fail to notice, each warring side found room for acts of humane generosity toward the other. At the outset of the conflict, the Congress enacted a law authorizing the president to ensure “the safe keeping, support and exchange of prisoners of war.” Congress and the president allowed British merchants in American ports a decent interval of six months to leave after war broke out. They provided the same opportunity to any enemy vessel that had left a British or Irish port prior to September 1, 1812, on the theory that such vessels might not have had notice of the onset of war. Both nations recognized flags of truce so as to allow the continuation of mail service between the two nations. Each nation recognized the other’s agents in their own port towns as representatives of enemy prisoners. American agents were stationed in Canada, in the West Indies, and in Great Britain. British agents were stationed up and down the east coast of the United States. Agents on both sides had the power to visit the prisoners they represented on a regular basis. In the early stages of the war especially, the United States and Great Britain alike generally released captured prisoners on parole, leaving them to go free on a promise not to take up arms again until exchanged for prisoners on the other side.

In November 1812, American and British officials at Halifax agreed on a provisional plan for the exchange of all prisoners for the remainder of the conflict. The exchange agreement relied heavily on the general principles of the laws of war. Early the following year, American Commissary General of Prisoners John Mason and British Agent for Prisoners Thomas Barclay struck a more permanent deal on prisoner treatment and exchange, committing each side to treat prisoners taken from the other “with humanity conformable to the usage and practise of the most civilized nations during war.” The agreement authorized warships to enter enemy ports under flags of truce from time to time for the release of prisoners. (The United States appointed an officer to handle such vessels as they came in.) And although as a formal matter the British government ultimately declined to sign on to the Mason-Barclay exchange cartel, the agreement and its incorporation of the laws of war set the terms for prisoner treatment and exchange for the duration of the conflict. In 1813 and 1814, each side exchanged more than 1,000 soldiers under the rules agreed on by Mason and Barclay.

Prisoners were less and less likely to be released promptly as the war dragged on. But even for those who were not paroled or exchanged, conditions of confinement were relatively humane. Prisoners held by the United States were allowed regular visits to nearby towns, where they bought and sold goods. Enlisted men hired themselves out to local employers. In Philadelphia, prisoners had the benefit of regular social visitors, gifts, and even visits by certain women of notoriety, discreetly registered in the prison log as “downtown Mrs. Smith and her elves.” In 1814, Christmas dinner aboard the American prison ship Aurora was described by the Salem Gazette as a feast: the prisoners “sat down to tables loaded with roast turkeys, plum puddings, and other good things,” reported the editors. Federal marshals charged with overseeing British prisoners ensured that the sick and the wounded received medical care.

The main complaint of British enlisted men held for any length of time was boredom. British statesmen complained mostly that American prison guards allowed captured British enlisted men to escape too easily. Given the expectation of exchange, escape into the American countryside was tantamount to desertion. The wide open spaces of the American interior called out to hundreds of British soldiers who chose simply to make their imprisonment the beginning of new American lives.

This is not to say that prisoners of war held by the United States in the War of 1812 did not face considerable hardship. In the winter of 1813–14, the British decision to send twenty-three Irish-born Americans to Great Britain for treason trials touched off a cycle of retaliation. Within weeks, both nations placed virtually every captured enemy officer in close confinement until at last the British announced that no such trials would held.

On balance, American soldiers taken prisoner by the British had it worse than their British counterparts. In fighting in the west and along the Canadian border, American soldiers worried with good reason about the prospect of being captured by Britain’s Indian allies. Indian warfare did not offer the protections of the European laws of war to captured enemy combatants. Dozens—perhaps even hundreds—of American soldiers captured in the Great Lakes region paid a grave price.2

Yet we get a good sense of the treatment of prisoners by the British from one of the most famous episodes of the war. The lawyer and amateur poet Francis Scott Key came to know something about the relative restraint with which the War of 1812 was fought when he went aboard the HMS Surprise to request the release of a fellow Maryland citizen detained by the British in September 1814. Over dinner, Key spoke with the British commanders, Major General Ross and Vice Admiral Alexander Cochrane. He persuaded the two men to release his neighbor. Key was detained for a few days while the British prepared to assault Baltimore and then released to his own vessel. As the story has it, Key wrote “The Star-Spangled Banner” while on his way back to shore. Key’s stanzas contained few kind words for the British; the lesser known ones castigated the “haughty hordes” and the “hirelings and slaves” of the enemy. But his lines were badly misleading. The circumstances in which Key wrote his verses made manifest the civilized limits of the conflict in which the British and the Americans were engaged.

ONE ISSUE PROVOKED bitter and protracted controversy throughout the conflict. That issue was the status of private property in war. The form of private property that received the most sustained attention was the very same private property that had preoccupied Thomas Jefferson more than thirty years before: property in slaves.

In the tomes written by leading European jurists, the rule for private property in wars on land seemed clear: enemy private property could be taken. To be sure, in civilized conflicts such seizures were discouraged. If it was necessary to feed one’s army off the products of the enemy’s land, Vattel encouraged armies to adopt an orderly system of requisitions rather than an undisciplined resort to looting and booty. (Good policy usually so dictated anyway.) But as to the legal question, even the relatively gentle Vattel left little room for doubt: “We have a right to deprive our enemy of his possessions,” he wrote. “Whenever we have an opportunity, we seize on the enemy’s property, and convert it to our own use.” Such property was “booty” and belonged to the sovereign nation whose soldiers seized it. The Swiss jurist Jean-Jacques Burlamaqui had put it plainly a decade before Vattel: “Every man in a just war, acquires a property in what he takes from the enemy.” Georg Friedrich von Martens agreed. “The conqueror has a right,” Martens announced unambiguously, “to seize on all the property of the enemy that comes within his power.”

From the days of the founding fathers onward, however, American statesmen departed from the harsh rule of European literature and embraced that literature’s idealistic aspirations toward a much more protective rule for war on land. Benjamin Franklin’s program for the laws of war advocated the immunity of all economically productive private property on land as well as at sea. Thomas Jefferson adopted the Franklin program in 1784 in a draft treaty that would have had the effect of “softening and diminishing the calamities of war” by protecting the goods, houses, and fields of farmers, artisans, manufacturers, and fishermen.

John Marshall helped to move the founders’ view closer to realization in a leading case decided during the War of 1812. Brown v. United States involved American claims to enemy British property seized in Rhode Island. Faced with powerful authorities in the European laws of war, Marshall readily conceded that “war gives the right to confiscate” enemy property. But he then introduced a new distinction. Citing the “mitigations” of the old rules of warfare by the humane practices of modern armed conflicts, Marshall reasoned that the declaration of war by Congress did not by itself authorize confiscation. “The Constitution of the United States,” he noted, had been written when a new and gentler law of war characterized by “moderation and humanity” had come to be “received throughout the civilized world.” Congress could affirmatively authorize the seizure of enemy property, Marshall concluded, but a declaration of war did not automatically do so. Justice Joseph Story, practically spluttering in dissent, insisted that the law of war had always been understood to authorize “the subjects of hostile nations” to “lawfully seize each other’s property wherever found.” But the chief justice who had vindicated neutral rights now ingeniously extended the beginnings of similar protection to enemy private property.

A few short years later, the private property rule planted by the founders and nurtured by Marshall made its way into the first generation of American treatises on international law. James Kent’s Commentaries on American Law, published in four volumes between 1826 and 1830, took Marshall’s decision in Brown v. United States to its logical conclusion. Kent had retired as New York’s widely respected chancellor, the state’s most important judicial post. His book, which became the best-selling law book of the nineteenth century, asserted that “there are great limitations imposed upon the operations of war by land.” Kent knew well that European writers like Vattel had reluctantly authorized the destruction and confiscation of private property. But he observed that, as a moral and ethical matter, Vattel had “condemned very strongly the spoliations of a country.” In Kent’s reading, Vattel had hoped for a more humane practice. That humane way of war, Kent asserted, had now become the general rule of civilized warfare in the greater European world. “The general usage” in the early nineteenth century, he insisted, was “not to touch private property on land, without making compensation.”

Kent’s book made him a rich man. It also fixed in American law the idea of rights to private property in wartime. Writing a decade after the publication of Kent’s Commentaries, the diplomat, lawyer, and former publisher of Supreme Court decisions Henry Wheaton placed Kent’s rule front and center in his own account of the rules of war. “Private property on land,” Wheaton wrote, was “exempt from confiscation” by an enemy army. There were, he conceded, narrow exceptions to the protective rule for private property. An “extreme case” could “justify a resort to measures not warranted by the ordinary purposes of war.” But Wheaton insisted that the “progress of civilization” had “slowly but constantly tended to soften the extreme severity of the operations of war by land.”

In the first generations of American statesmen and jurists, only Alexander Hamilton loudly dissented from the distinctive emerging view of private property in wartime. In debates over the punishment of British Loyalists in the 1780s and then again in the Jay Treaty controversies of the 1790s, Hamilton defended the harsher European rule against its more restrained American critics. Enemy private property, Hamilton insisted, was subject to seizure under the laws of war. “Horses, cattle, and other movables” were “liable to become booty.” The British army, he contended, had acted within its rights to carry away such property when it left American shores. Indeed, Hamilton went a step further, and in doing so he revealed one thing that was at stake in the private property rule. Hamilton argued that the British army had been within its rights in carrying off American slaves and setting them free.

EVER SINCE LORD DUNMORE threatened to upset slavery in the Chesapeake at the outset of the Revolution, the gentlemen slaveholders of the South had been arguing that the laws of war sharply separated the tobacco field from the battlefield. Henry Laurens of South Carolina, who had been released from captivity in the Tower of London in exchange for Lord Cornwallis after the Battle of Yorktown, inserted a provision protecting slave property into the peace treaty signed at Paris in 1783. The treaty required British armed forces to leave without “carrying away any Negroes or other property of the American inhabitants.”

When British forces nevertheless took at least 3,000 slaves with them upon departing New York later that year, George Washington and the Continental Congress joined a loud chorus of bitter American complaints. For ten years, leading American statesmen including Thomas Jefferson as secretary of state pressed the British for a return of the slaves, or compensation for their seizure. Even a critic of slavery such as John Jay argued for compensation, though he failed to gain any credit with his southern brethren for doing so. The eponymous Jay Treaty of 1794 failed to extract any compensation from the British for slaves freed during the Revolution and essentially foreclosed the issue for good. Southern planters never forgave Jay for sacrificing their claims.3

THE RETURN OF British armed forces to the Chesapeake in the spring of 1813 raised the question of slavery in wartime once more. As early as April 1813, British forces under Rear Admiral George Cockburn began raiding American towns along the upper Chesapeake and Delaware Bay: first Frenchtown, then Havre de Grace, Fredericktown, and Georgetown. Orders from London initially warned Cockburn to avoid fomenting slave rebellion. But no one told the slaves. Everywhere Cockburn’s raiding parties went, slaves escaped from their masters and ran off to British vessels waiting offshore. Cockburn and his men often quietly encouraged slaves to become British guides along the unmapped roads and backcountry creeks of the Chesapeake.

Newspapers in the South publicly denied the problem for fear of alerting more slaves to the possibility of freedom. Southern editors started false rumors on behalf of the planter class instead. According to the press, British officers were making off with American slaves to resell them in the West Indies, where the conditions of slavery were often far worse than in the United States. Such stories aimed to suppress black insurrection and flight by presenting American masters as the humanitarians. Historians have found no evidence to substantiate the slaveholder-sponsored rumors.

Privately, white planter families told a different story. Their correspondence practically trembled with anxiety about the possibility of a British-sponsored slave insurrection. Just outside the nation’s capital, socialite Margaret Bayard Smith confided to her sister that she and her family were more worried about the “enemy at home” than about the British. Smith expected slaves to decamp for British ships at any time, but she could not exclude the possibility that they would simply rise up instead. Her husband had “procured pistols” and other weapons she hoped would be “sufficient for our defence” should such an uprising take place. A Virginia planter wrote that not only were slaves “flocking to the enemy from all quarters,” they were also serving in the British forces against their former masters. “They leave us as spies upon our posts and our strength,” complained the same planter, “and they return upon us as guides and soldiers and incendiaries.” Former slaves directed British soldiers to American provisions and weapons stores. They helped British forces set up ambushes. Worse yet, some returned under false pretenses, pretending to reconcile themselves to their plantation lives while stirring up their fellow slaves for general insurrections and mass flight to British vessels awaiting in the Chesapeake. Even absent plots such as this, as one slaveholder put it, the “example” of those slaves who had escaped and come back in the company of British soldiers “must have a strong effect upon those blacks which have not as yet been able to escape.” The “ruffian system” of British warfare, he worried, “will light up one universal conflagration throughout these counties.”

White anxiety about a British-fomented slave insurrection was heightened by the recent memory of slave rebellion in Haiti in the 1790s. Even more recently, in 1800, an abortive slave insurrection near Richmond led by a slave named Gabriel had set the white South on edge. Now in 1813 and 1814, Virginians worried about rumors of a shadowy correspondence between British forces and the state’s slaves. Slaveholder actions spoke as powerfully as their hushed words. The number of slave executions and deportations for insubordination in Virginia doubled from 1812 to 1813 and rose sharply again in 1814. Fear of slave insurrection caused the Virginia House of Delegates to write to President Madison seeking assistance against “external enemies” and “internal enemies” alike. In Maryland, Governor Levin Winder ordered that all small vessels be well-secured to prevent fugitives from making their way to British ships.

The planters’ worst fears seemed to be realized in April 1814 when Vice Admiral Sir Alexander Cochrane announced that any American was welcome to come to British vessels, either to join British armed forces or to travel “as free settlers to the British possessions in North America or the West Indies.” The proclamation never mentioned slaves or American blacks expressly. Perhaps Cochrane remembered how white Americans had reacted to Lord Dunmore forty years earlier. But everyone understood the order’s intended audience. At Rear Admiral Cockburn’s suggestion, Cochrane approved the creation of a Colonial Corps of Marines manned by escaped slaves who were paid a $20 bounty to join the British armed forces. The first of the Colonial Marines would march into Washington later that year. By the end of 1814, an estimated 3,000–5,000 slaves from Virginia and Maryland had escaped to British vessels and forts, never to return to their owners again.

THE FEARED SLAVE insurrection never came to pass. But at the conclusion of the War of 1812, John Adams’s son John Quincy Adams renewed the efforts of his father’s generation to obtain compensation from the British for slaves freed during wartime.

John Quincy was an unlikely advocate for slavery. He had grown up with a deeply ingrained dislike for what his mother, Abigail, called the “iniquitous scheme” of slavery. He carried his opposition to slavery (that “great and foul stain upon the North American Union”) throughout his adult life. Yet Adams was also an ambitious man. If he were to follow his father into the presidency, John Quincy would have to attract support from the South. And at the close of the War of 1812, he betrayed his antislavery principles and adopted the American view of private property in wartime on behalf of slaveholders.

As the lead member of the American peace commission in Ghent, Adams conditioned the peace on the return of all American slaves. The “seduction” and carrying off of slaves, he insisted, was a grievous offense against the laws of war. “Our object,” he later explained, “was the restoration of all property, including slaves, which, by the usages of war among civilized nations, ought not to have been taken.” In Adams’s view, “all private property on shore was of that description.” Slaves were private property, and it followed therefore that American slaveowners were “entitled by the laws of war to exemption” from the capture of their slaves.

The terms of the treaty seemed to vindicate the American view of the laws of war and private property. After much back-and-forth in the treaty-drafting process, the peace treaty signed at Ghent on Christmas Eve 1814 included an awkwardly drafted clause requiring restoration of possessions, including “Slaves or other private property,” taken during the war.4

In fact, the saga of slavery and the Treaty of Ghent had only just begun. The British navy refused to return more than a handful of the thousands of men, women, and children who had fled American plantations. Instead, Admiral Cochrane took the position that the oddly written treaty clause had intended to cover only those slaves captured by the British inside American coastal fortifications who remained there at the time of the treaty’s ratification. In the British view, all other captured and runaway slaves—especially those to whom the British had granted freedom—were outside of the treaty’s terms.

Adams raged that Cochrane had adopted “a violent and unnatural construction of the article,” one obviously designed “to avoid compliance” with the treaty’s obligations. For ten years, he waged a legal-diplomatic campaign to force Britain to abandon its interpretation of the treaty and to pay for what Adams called its “dishonorable war” of “stealing and debauching” the slaves of the American South. In 1815, as the U.S. minister in Great Britain, Adams remonstrated with Lord Liverpool, the British prime minister. Seizures of private property on land in wartime, Adams insisted, were “deviations from the usages of war.” Liverpool’s answer brilliantly skewered Adams’s antislavery pretensions. A “table or a chair,” Liverpool reasoned, “might be taken” and then later “restored without changing its condition.” But surely, Liverpool said, a “human being was entitled to other considerations.”

Three years later, as secretary of state under President Monroe, Adams was still fighting for slaveholder compensation. In 1818, he persuaded the British to enter into arbitration to resolve the dispute. Two years after that, Adams prevailed upon the British to accept the Russian czar, Alexander I, as the arbitrator. (“There is something whimsical,” Adams noted wryly, “in the idea that the United States and Great Britain, both speaking English, should go to the Slavonian Czar of Muscovy” to find the meaning of their own treaty.) Adams chose slaveholder Henry Middleton of South Carolina as the American commissioner to the arbitration panel to ensure aggressive pursuit of the American claims. Adams’s instructions to Middleton carefully laid out the facts of the shameful British campaign of unlawfully stealing slaves. And thanks to Adams’s unflagging efforts, the United States seemed to prevail at last. The czar—with whom Adams had become friendly years earlier when he served as the U.S. minister to Russia—ruled that the American construction of the treaty was the sound one.

The czar’s interpretation of the treaty provision did not end Adams’s work, however. When Great Britain and the United States established a mixed Anglo-American commission to determine the value and number of American slaves for which compensation was due, the commission deliberations stalemated and then collapsed. Finally, in 1826, in the middle of Adams’s first and only term as president, he and his secretary of state, Henry Clay, instructed their envoy Albert Gallatin to negotiate with the British a lump sum payment in satisfaction of all American slaveowner claims. At the end of the year, the British agreed to deliver £250,000 sterling (or a little more than $1.2 million in 1826 dollars) to the government of the United States to end the slave controversy.

Even then, the story of compensating the slaveowners for wartime losses was not over. Slaveholders from Virginia, Maryland, Georgia, and Louisiana rushed pell-mell to make claims for compensation. Thousands of slaveholders across the South, from Georgia and Louisiana in the Southwest to Maryland and Virginia in the Upper South, now became righteous champions of the laws of war and their limits on the seizure of slaves. So many purported claimants rushed into the system that it quickly became clear that the available funds would be exhausted before all the claims were compensated. Claimants from Georgia and Louisiana began squabbling with those from Virginia and Maryland over what constituted proof of a valid claim under the Ghent Treaty. In 1828, funds ran out long before full payment of all the claims.

FOR MORE THAN four decades, leading statesmen in the early republic had defended slavery in the name of a humane and civilized law of war. American diplomatic efforts relating to slavery had helped to call forth a new proposition in the laws of war, one that European precedents had only hinted at. As John Quincy Adams put it to his British counterpart Lord Castlereagh in remonstrating for slave compensation in 1816, “private property is not the subject of lawful capture in war upon the land.”

To be sure, the United States was not the only nation to adopt a view of the laws of war that was inspired by slavery. When Spain negotiated a treaty with Indian tribes in Florida in 1784 to establish humane limits in warfare, for example, it stipulated limits on enemy interference with slavery.

But the United States stood in a different posture with respect to slavery than European states, for the United States was a slave society in a way that no European state was outside of its colonial possessions. And therein lay the humanitarian paradox of the early American laws of warfare. American statesmen embraced tight limits on the destructive powers of warring armies; they embraced greater limits on war’s destruction than European jurists had ever thought possible. But for many Americans, the preservation of private property in slaves counted as one of the law’s chief humanitarian accomplishments.

YEARS LATER, long after he lost the election for what would have been his second term as president, after his hopes of vindicating his father’s abbreviated one term in the White House had been dashed, an aging John Quincy Adams would change his mind about war and slavery. Twenty years after Czar Alexander’s arbitration decision, Adams would decide that he had been wrong. Like Alexander Hamilton before him, he would decide that the laws of war gave armies and presidents and nations the power to emancipate slaves in wartime. Twenty years later still, in the presidency of Abraham Lincoln, this idea would end slavery and transform the United States.

But in the first decades of American history, all this was far off in the future. In the near term, the United States was fighting a new war, one that began before the dust had settled from the War of 1812. It was a war waged in significant part to protect the slaveholders of the Deep South. And when Andrew Jackson led the Tennessee militia into Florida to fight in this war, a new controversy about the laws of war captured the attention of Americans in the North, in the South, and—most important of all—in the Old Southwest.


Chapter 3

A False Feeling of Mercy

[image: Images]

The sovereign Editor cares not a lash,

But with goose quill and ink will eternally splash;

And higgledy, piggledy, will flourish his pen,

Disapproving good judgment, abusing brave men:

A qualified judge! he surely must be,

Who ne’er saw a battle, by land or by sea.

—John Hunter Waddell, 1819

I would barely remark that cases of necessity, creates their own rule.

—Andrew Jackson to President James Monroe, 1817

ANDREW JACKSON FIRST encountered war’s brutality as the War of Independence stretched into its sixth year. British dragoons captured the thirteen-year-old future president and his older brother near their home in the Carolina upcountry. The two boys had fallen into the hands of some of the most notorious British officers in the war.

As Jackson’s authorized biography later told the story, one imperious British officer demanded that young Jackson clean the officer’s boots. With extraordinary presence of mind, the youthful frontier American refused, insisting instead on the treatment “a prisoner of war had a right to expect.” Jackson had invoked the protective shelter of the Enlightenment laws of war. But his appeal enraged his captor. The British officer drew his sword and swung it down toward Jackson’s head. The boy managed to partially deflect it with his hand, but the blow nearly took off two of his fingers and left a deep wound on his scalp. Jackson would carry scars on his hand and head for the rest of his life.

Jackson’s brother Robert refused the same demand. This time the officer’s sword inflicted a more serious injury on the older boy’s head. For days the wounded brothers languished in a South Carolina jail alongside 200 other prisoners from the patriot militia. Smallpox raced through the captive population. By the time their mother, Elizabeth, was able to liberate them, Andrew and Robert had each contracted the dreaded disease. Within two days of gaining his freedom, Robert was dead. Weeks later Elizabeth, too, would succumb to cholera contracted while tending to patriot prisoners held in the fetid prison ships lying in Charleston Harbor. Young Andrew Jackson would recover from his illness and from his wounds. But he would never fully recover from the experience of British cruelty. He had already lost his oldest brother to the war. He had never known his father. As Jackson later remembered it, British savagery had left him utterly alone.

The story of the British officer’s boots may be apocryphal. It was first told publicly as an early salvo in Jackson’s effort to become president of the United States. We will never really be sure whether it is true. But if Jackson artfully retouched the seminal moment of his youth, he described it as he wished the American electorate to remember it. In Jackson’s story, he had appealed to the civilized laws of war only to see them violated by the savagery of America’s enemies. Forever after, he viewed the laws of war with a combustible combination of awe and contempt. Jackson’s worldview was as deeply bound up in the laws of war as that of any statesman who had come before him. Yet in Jackson’s hands the laws of war had a dangerous significance. Jackson measured the savage atrocities of his enemies by reference to the laws of war. Their violation touched off his righteous fury.

Jackson embodied the outlook of the frontier and its militias, whose members were quickly moving to centerstage in the American experience. But not everyone thought of the laws of war as Jackson did. In the first four decades of the nineteenth century, Jackson became a lightning rod in a fast-emerging clash of cultures over the significance of the laws of war.

Lawyers, Soldiers, and Seamen

TWICE A YEAR, travelers along the road from Philadelphia to Washington at the turn of the nineteenth century came across a curious sight. At first glance, the well-outfitted carriage with its six well-dressed passengers looked like any of the fine coaches passing between the nation’s new capital and its second most populous city. A French immigrant, Peter Stephen Du Ponceau, was one of the passengers. After abandoning a career in the French military, Du Ponceau had arrived in the United States just in time to help the Prussian baron Friedrich von Steuben reorganize the Continental Army at Valley Forge. He had gone on to be one of the early republic’s most distinguished lawyers. Another passenger was Alexander Dallas, the Jamaican-born publisher of the first decisions by the U.S. Supreme Court. Jared Ingersoll, William Lewis, and Edward Tilghman were longtime Philadelphia residents and senior members of the city’s legal profession. The last passenger, William Rawle, was the U.S. district attorney for Pennsylvania.

The distinguished group piled into Du Ponceau’s coach to argue cases at the U.S. Supreme Court in Washington. Yet when traveling together, the close-knit band hardly seemed like an august group of the leading lawyers of the day. They were more like a congenial and sometimes even raucous fraternity. “We might have been taken for any thing,” Du Ponceau recalled, “but the grave counselors of the celebrated bar of Philadelphia.”

Few would have guessed it, but Du Ponceau’s coach carried influential members of a fledgling group of American experts in the laws of war and especially the laws of war at sea. The law of armed conflict in the early nineteenth century dealt first and foremost with commercial rights and property rights in vessels and their cargoes. Large sums were at issue, and lawyers sprang forward to meet the demand for their services. Up and down the east coast of the United States, the steady stream of maritime prize cases in John Marshall’s Supreme Court created a cadre of lawyers steeped in the rules of war. The six Philadelphia lawyers alone argued forty-four cases around the turn of the nineteenth century involving the laws of war at sea. And though Philadelphia lawyers dominated the early prize bar, every major city along the Atlantic had its share of lawyers who dedicated a large part of their practice to captures arising out of Europe’s wars.

Charleston lawyer Robert Goodloe Harper argued more prize cases at the U.S. Supreme Court in the first two decades of the century than any other lawyer in the country. In Virginia, Charles Lee (the younger brother of Light-Horse Harry Lee) became an eminent maritime war advocate. Washington lawyer Walter Jones (who argued more cases in the Supreme Court than anyone before or since) had a significant share of the era’s prize cases. In Maryland, Philip Barton Key, his son Francis Scott Key, and William Pinkney represented claimants and captors in dozens of prize cases. Pinkney argued additional prize cases in his capacity as attorney general of the United States. In Baltimore, David Hoffman and William Henry Winder developed specialties in prize cases. Farther north, Thomas Emmet and Henry Wheaton in New York and Samuel Dexter of Massachusetts each took on substantial practices in prize cases before the U.S. Supreme Court.

All told, slightly more than two dozen men formed an elite corps of lawyers who argued law of war cases in the Supreme Court from the 1790s well into the nineteenth century. As Du Ponceau’s friendly coach rides suggested, it was a highly collegial bunch. Opposing lawyers on one day found themselves acting as co-counsel the next. The group prized decorum and etiquette. When an excess of enthusiasm led Attorney General William Pinkney to criticize Thomas Emmet of New York in an 1815 prize case, he made up for it in a different prize case later the same year when he begged Emmet’s forgiveness in open court, complimenting him on his “forbearance and urbanity,” his “intellect and morals,” and such “eloquence as few may hope to equal.”

The influence of the prize lawyers reached beyond the courtroom. They were among the most prominent participants in the popular debate over American neutral shipping rights. Robert Goodloe Harper published a long vindication of American rights against the French in the Quasi-War of the late 1790s. William Pinkney’s Memorial of the Rule of the War of 1756 condemned British wartime policies toward neutral American shipping. Charles Jared Ingersoll’s A View of the Rights and Wrongs, Power and Policy of the United States of America excoriated the British and championed the United States’ legal position in the Chesapeake affair and in the controversy arising out of the Essex case in the British courts. Alexander Dallas’s An Exposition of the Causes of the Late War with Great Britain reasserted the United States’ legal position at the close of the War of 1812.

The prize lawyers established a fledgling professional literature in the international laws of war as well. In 1810, Du Ponceau published an English translation of Cornelius van Bynkershoek’s A Treatise on the Law of War. The translation was immediately serialized in the American Law Journal, an influential early professional periodical. Five years later, Henry Wheaton’s Digest of the Law of Maritime Captures and Prizes gathered together for the first time the collected wisdom of the Supreme Court prize bar. When David Hoffman of Maryland established a law school at the University of Maryland in 1817, his coursebook made the law of nations and the law of prize foundational elements of the curriculum. (Wheaton’s Digest was required reading.) Two decades later, Wheaton published the first English-language treatise exclusively dedicated to international law, titled Elements of International Law. Almost half the book concerned the laws of war. The “progress of civilization,” Wheaton wrote hopefully, had “slowly but constantly tended to soften the extreme severity of the operations of war.” Wheaton’s book was published simultaneously in Philadelphia and London; another edition came out in 1846. A French edition was published in 1848 and updated in 1853, and a sixth edition came out in Boston in 1855. By 1864, an edition translated into Chinese joined yet another American edition.

The careers of James Kent and Joseph Story put on display the prominence of the laws of war in the early American legal profession. Kent and Story were the two most influential writers on law in the first half of the nineteenth century. Kent held the post of chancellor in New York from 1814 to 1823. Upon his retirement, he published the most widely read law book of the century, his Commentaries on American Law. The book was modeled on William Blackstone’s Commentaries. Unlike Blackstone, however, Kent made the law of nations and the laws of war central topics. When the first volume of his American Commentaries appeared in 1826, the law of nations was the first subject Kent took up. Across fourteen editions, stretching into the twentieth century, Kent described international law as a code of binding obligations, one to which the United States had appealed “as the common standard of right and duty” in times of war and peace alike.

Story was doubtless the most learned justice on the U.S. Supreme Court in law of war questions. While conducting an active practice in the first decade of the nineteenth century, he wrote a technical book for lawyers and edited American editions of two classic English law books, including one that dealt at length with the laws of war at sea. Appointed to the Supreme Court at the age of thirty-two by President James Madison, Story wrote some of the Court’s most significant maritime war opinions. In 1829, after eighteen years on the bench, he was appointed Dane Professor of Law at Harvard Law School, where his teaching included international law questions dealing with war and peace. For a decade and a half, he served as a justice on the Court and a professor at Harvard while publishing a stunning number of books and articles, many of which took up topics such as the law of prize. Along with Kent, Wheaton, and Du Ponceau, Story made the laws of war part of the collective knowledge of the American legal profession. What could be “of more transcendent dignity,” he asked the members of the bar, than the statesmanlike study of the “rights of peace and war, the limits of lawful hostility, [and] the mutual duties of belligerent and neutral powers”?

THE EARLY AMERICAN military was slower than the legal profession to develop a sense of professional identity. It was slower still to develop a professional identity around the law of arms. But by the third and fourth decades of the nineteenth century, officers in the U.S. Army began to develop a culture of military professionalism that afforded considerable respect for international law and the laws of war.

The principal institution of the early military profession was the U.S. Military Academy at West Point. Thomas Jefferson founded the academy in 1802 as a school for military engineers, but it was when Sylvanus Thayer took over as superintendent in 1817 that the academy became a true professional training ground for officers. Thayer had studied in French military schools for two years after the War of 1812. His cadets studied the work of the finest French military engineers and strategists of the seventeenth and eighteenth centuries. They read the work of the seventeenth-century French engineer-general Sébastien Le Prestre de Vauban and the writings of Baron Antoine Henri de Jomini, a Swiss-born staff officer in Napoleon’s armies who had become the most widely read tactical and strategic theorist of the period.

The French military theorists treated warfare as a rational science. For Vauban, war was a species of mathematics. The educated soldier, in Vauban’s conception, was the man who mastered the geometric design of bastions and curtains, which were the flanks and faces of early modern defensive fortifications. Properly built, a Vauban-inspired fort would be made up of angles that left attackers no refuge from the surveillance of its defenders—or from the crossfire they would pour down from its ramparts. To build such a fort, a military man needed the basics of geometry. Vauban provided instructions on drawing right angles and parallel lines, squares and ovals, equilateral triangles and parallelograms. Eighteenth-century editions of Vauban’s writings bundled a geometry textbook into the same binding in a two-for-the-price-of-one deal for the ambitious military reader.

Jomini’s great contribution was to translate Vauban’s rational science of fortifications into instructions for the open battlefield. The science of war, Jomini explained to his readers, required mastery of “a small number of fundamental principles of war.” He listed “ten positive maxims” from which he claimed to be able to derive 200 discrete rules. Jomini cautioned that his principles and their associated maxims and rules were no substitutes for the “natural genius” of a Napoleon-like commanding general. But for many of his readers, Jomini’s system resembled what he himself called “a mechanism of determined wheelworks” by which warfare might be reduced to a handful of calculable Newtonian laws. One American commentator insisted that Jomini’s principles were so universal that they would not be shaken for 100 years.

As the Military Academy matured under Thayer and his successors, it modified French rationalism for American conditions. Dennis Hart Mahan, the most influential instructor at West Point from 1830 until his death in 1871, made his name with such books as Complete Treatise on Field Fortification (1836), Elementary Course in Civil Engineering (1837), Advanced Guard, Outpost, and Detachment Service of Troops (1847), and Descriptive Geometry as Applied to the Drawing of Fortification (1864). Each of Mahan’s books adapted Vauban’s geometry and Jomini’s maxims to the smaller scale of American conflicts. The academy, wrote one early nineteenth-century officer, taught that battles were won by the “rule and compass” and by the accurate “measurement of angles.”

Neither Vauban nor Jomini explicitly invoked the law of war tradition. Mahan did not either. But the strategic theory of Jomini and the geometry of Vauban adopted an implicit law and ethics of warfare. If war could be reduced to rational axioms and principles, it stood to reason that war could also be civilized, drained of the unreasoned passions and chaotic violence that had characterized it in the past. Conflicts that could be tamed by mathematics might also be constrained by the rule of law. Newtonian laws of belligerent motion went hand-in-hand with Vattelian conduct in arms. At the very least, the disciplined army envisioned by the professional officer class at West Point was one that would minimize the disorder and chaos that had proven conducive to atrocities in earlier eras of warfare.

In the 1820s, the Military Academy added training in international law and the laws of war as a finishing touch for its graduating students in the First Class, rendering explicit what had already been implicit in the rational geometry of its curriculum. As a text, Superintendent Thayer selected the standard writings of Vattel, the eighteenth century’s master of genteel warfare. By 1826, the academy switched to Kent’s Commentaries on American Law.

Strictly speaking, the roots of the law of war tradition in the professional military were still relatively shallow. Despite the influence of the academy, the military itself was tiny and barely professionalized. From the end of the War of 1812 until the 1830s, there were never more than 600 officers in the U.S. Army; by 1861, there were still only a little more than 1,000. The rest of the Army was made up of enlisted men, among whom there was little standard training until the Civil War. Among the small professional officer corps, the Army’s Articles of War were far more important than the international law tradition in helping to establish an early code of professional ethics. The Articles were the U.S. Congress’s general criminal code for the military. They had some small overlap with the rules of international law. They prohibited acts such as quitting one’s post or one’s colors to plunder. They authorized officers to punish abuses and disorderly behavior. They set out punishments for soldiers leaving camp without authorization. Such violations of the Articles could often lead to violations of the laws of war. But the Articles were rules of discipline, rules designed to promote the command and control of the Army, not restraints on what civilized armies could do as a matter of international law. Moreover, the short course at the Military Academy on the laws of war sometimes seemed to have little effect. During its entire print run from 1835 to 1844, the Army and Navy Chronicle magazine—an early effort to foster an ethic of professional learning among officers—published not a single article touching directly on the laws of land warfare. Some cadets remembered receiving “little exposure to history, ethics, government, and law.” One later recalled that the ethics and law training he did receive had been a subject of ridicule and derision among his fellow students.

Yet for all this, Thayer’s academy planted the seed of an important tradition. In 1821, Congress authorized and Secretary of War John Calhoun published General Regulations for the Army, which led off with a long epigraph from the ubiquitous Vattel. Compiled by Brigadier General Winfield Scott, the General Regulations put Vattel’s influence on open display. Republished four times before the Civil War, the General Regulations set out instructions for treating prisoners of war (who were “under the safeguard of the national faith and honour”) and for conducting sieges (which required “a strict observance of good order, and of the dictates of humanity”). The General Regulations were not a compendium of international law rules. But they repeatedly relied on and incorporated the “usages of war” as they had developed since the eighteenth century. Officers like Winfield Scott brought the outlook of the General Regulations to the Mexican War in 1846. Forty years after its initial publication, Scott and the professional officer class would bring the same principles to the Civil War.

THE U.S. NAVY lacked a formal institution of professional training for most of the first half of the nineteenth century. Yet by sheer necessity, naval men picked up a rough-and-ready knowledge of the laws of war rivaling that of the finest lawyers and best trained Army officers in the country.

For sea captains, the law of war at sea served as an indispensable guide to conduct. Communications with the government in Washington could take months when a vessel was out to sea. Captains thus needed to understand the rules governing the seizure of neutral and enemy shipping, not to mention the complexities arising when neutral ships held enemy goods and enemy vessels held neutral goods. Captains had to know the rules for belligerent vessels in neutral waters. Lawless pirates had to be distinguished from so-called privateers who were lawfully commissioned by warring nation-states to act as ersatz naval vessels. Contraband goods such as weapons and military supplies (which could be seized in wartime) had to be separated from free goods for civilian use (which could not). Effective blockades (which were recognized under the laws of maritime war) had to be distinguished from mere paper blockades (which were not).

President John Adams had recognized the significance of the laws of war for the Navy when he signed into law an act of Congress creating the Department of the Navy in 1798. Adams instructed officers to do whatever they could to protect American commerce, consistent with the “treaties, the laws of the United States, and the laws of nations.” For decades, lawyers dominated the office of the Secretary of the Navy. Eight out of the twelve secretaries between 1801 and 1842 were lawyers. They included Robert Smith, who served for eight years under Jefferson; Samuel Southard, who served for six years under James Monroe and John Quincy Adams; and Mahlon Dickerson, who served for four years under Andrew Jackson and Martin Van Buren. Congress got into the act, too. In 1800, Congress invoked the international laws of maritime war governing captured prizes, pirates, and spies to fill out the regulation of naval officers. For decades thereafter, ship chaplains were required to instruct young midshipmen in an array of topics, including the law of naval warfare. Many chaplains knew little or nothing about the subject, of course. But after 1845, the new Naval Academy in Annapolis began to provide a modicum of formal instruction in the laws of nations to each graduating class of midshipmen. By a “judicious apprehension of the mutual rights and duties of the great family of States,” the academy instructed its students, naval officers would be able to serve the honor and interests of their country. Like the academy at West Point, the Naval Academy adopted Kent’s Commentaries as its text.

There were, of course, only a tiny number of naval officers. Fewer than 100 officers served in the Navy during the Jefferson administration. Twenty-five years later, the Navy consisted of barely 200 officers in the Jackson administration. Yet despite their small numbers, naval officers often knew as much about the laws of war and the rules of neutrality as anyone in the country. America’s first great naval hero, John Paul Jones, followed his exploits against British vessels in the Revolution by touring the courts of Europe and debating the nuances of international law in a mostly unsuccessful attempt to win for himself and his crew the value of British ships he had seized during the Revolution. During the Latin American wars of independence, American naval commanders such as James Biddle skillfully navigated the shifting legal seascape of the Atlantic with its legally dubious blockades and its array of would-be privateers claiming commissions from new and untested Latin American republics. Commodore Matthew Perry, who would one day open up Japanese ports to U.S. vessels, urged his fellow naval officers to recognize that the “enlightened knowledge” of a naval commander on questions of international law was necessary to protect “the honor of his flag.”

FOR ALL THE efforts made by lawyers, soldiers, and seamen, there was a startling mismatch between the expertise of the new professionals, on the one hand, and the kinds of armed conflict that took place in the United States after the War of 1812. A vast chasm divided the Military Academy’s European-style training from the kinds of frontier conflicts most early American soldiers were likely to fight. From the end of the War of 1812 to the Mexican War in 1846, the armed conflict that mattered most for the United States took place neither among European states nor between the United States and European powers. It took place on the periphery of the Americas. War broke out in Spain’s South American colonies, in the Caribbean, and along the Gulf of Mexico. Most importantly for the United States, bitter conflicts between settlers and Indians raged all along the western frontier.

The God of Scalps

THE HOPI OF the North American Southwest believed in a god of war they called the Heart-of-the-Sky God, or Sotuqnangu. Pueblo societies had another god of war, a powerful eaglelike supernatural figure known as Knifewing. Many societies, of course, have had gods of war of one kind or another. Ares and Athena served the function for the Greeks, Mars and Minerva for the Romans. But Sotuqnangu and Knifewing were different. They were gods of scalping—the practice of cutting flesh and hair from the skulls of enemy warriors and keeping the mass of tissue as a trophy of war. Sotuqnangu was thought by the Hopi to have invented scalping. Knifewing was often pictured with a scalp hanging from his terrible wing.

Scalps were not the only war trophies taken by American Indians, but they were the easiest to take. They could be cut quickly from the head of a fallen enemy (usually after death, though not always). Scalps could be carried easily without slowing down a hasty retreat to safety. When conditions permitted, many Indians took other body parts from their conquered foes as well. In pre-contact California, virtually every identifiable tribe took severed heads as trophies. The Mohegans in what is today Connecticut cut the fingers and toes from their captive enemies’ extremities. Among the Hopi, women took the heads of conquered enemies and fed their male children scraps of the flesh to invest them with supernatural bravery. The Apache, the Cheyenne, the Sioux, and the Ute made necklaces from the fingertips and hand bones of their captives, often setting the human remains alongside animal claws and teeth in a show of power and fearlessness. Iroquoian peoples between the Hudson River and the Great Lakes engaged in ritual cannibalism, eating the hearts of captives tortured to death after battle.

Anglo-American behavior was often just as startling, of course. The English had displayed the heads of rebels and heretics on London Bridge well into the seventeenth century. In 1798, Protestant Loyalists roasted the heads of live Irish rebels; courts sentenced leaders of the United Irishmen to death and ordered their heads impaled on spikes and displayed in town centers. A doctor in the U.S. Army in the 1830s cut off the head of a Seminole Indian chief, embalmed it, and hung it on his children’s bed as a punishment for disobedience. As late as the 1860s, governors in the western United States paid bounties for Indian scalps. And in the 1870s, the U.S. Army shipped the heads of dead Indians to the Army Medical Museum in Washington, D.C.

Yet for the founding fathers and the European colonists who preceded them, Indian warfare seemed so savage as to have no law at all. Theirs were the atavistic customs of those whom Jefferson’s Declaration had excoriated as the “merciless Indian Savages whose known rule of warfare, is an undistinguished destruction of all ages, sexes and conditions.” At Ghent in 1814, John Quincy Adams repeated Jefferson’s formulation from almost thirty years earlier, accusing the British of complicity with Indians whose “known rule of warfare is the indiscriminate torture and butchery of women, children, and prisoners.” Adams’s view was shared by virtually everyone in white America. The Indians, they believed, had no rules of war.

But white Americans were wrong. There were rules for Indian wars. In many ways, the Indians’ rules were more effective at constraining war’s violence than their European analogues. The difficulty was that Indian ways of ordering war were very different from the ones to which European colonists and their descendants were accustomed. For two centuries and more, Europeans had organized their ideas about the laws of war around a sharp distinction between crime and war. The European view was that killing soldiers in war was not murder and thus not subject to punishment. It was this immunity from punishment that underlay the rights of the prisoner of war. By the late eighteenth century, European jurists rooted the protection of noncombatants in the same distinction between war and crime; attacks on noncombatants were outside the immunity conferred on soldiers by the state of war.

American Indian groups made no such distinction. Among the Iroquoian peoples of the eastern woodlands, for example, a form of armed conflict known as “mourning war” was neither war nor criminal law enforcement, at least not as those concepts were understood by Europeans. In mourning wars, Indians sought to replenish spiritual losses caused by deaths in their own ranks. The principal aim was to take captives, who would either be adopted into the tribe as substitutes for the dead or tortured and killed in ritual satisfaction for lost members. Either adoption or execution could satisfy the spiritual needs of a warring Iroquoian village.

The mourning war had no room for the prisoner of war as the European tradition had developed it. Some prisoners—most often, though not exclusively, women and children—would be adopted into the capturing tribe. Others—usually male warriors—would be subject to excruciating forms of torture killing. Victims would be placed on a raised platform and cut with red-hot knives and firebrands. If they wilted too soon, they would be revived with food and rest before the torturers resumed their work. Victims’ limbs would be cut off, their bodies disemboweled, and their genitals mutilated. Scraps of the victim’s body would be ritually consumed. In the Iroquoian ritual, just prior to death the captive was scalped and hot sand poured into the wound on his skull before a warrior dispatched him with a knife to the chest.

Frontier conflicts engrained such images in the nightmares of white settlers for more than two centuries. Captured American soldiers such as Colonel William Crawford, who was ritually burned, tortured, scalped, and then killed by Delaware Indians in 1782, quickly became martyrs to what Americans saw as Indian savagery. Indeed, from the European-influenced view widely held among whites in the United States, the Indian way of organizing warfare was so horrific and foreign that it did not seem like a way of organizing armed conflict at all.

Yet Indian ritual torture was not arbitrary. It had social significance for the torturer and the tortured alike. For the captor, torturing captives served as a kind of spiritual replenishment and as a celebration of the supernatural. The captive, in turn, derived honor from the experience of being tortured. As one historian has put it, Indian warriors “earned posthumous esteem by bearing themselves stoically under the ordeal.”

The logic of mourning war also imposed powerful restraints on the violence of Indian conflicts. Killing too many of the enemy would prompt a renewed cycle of warfare as the enemy sought to replace its own losses. In turn, deaths in battle always threatened to undercut the reason for going to war in the first place. Successful mourning wars required the maintenance of a fragile equilibrium, and when it worked properly the effect was to limit the destruction of native warfare. In seventeenth-century Rhode Island, Roger Williams observed that Indian war was “farre lesse bloudy, and devouring then the cruell Warres of Europe.”

Indeed, many Indians seem to have experienced shock and revulsion when confronted with the destructiveness of European ways of warfare. In the Pequot War of 1637, observers reported that the Pequots “stamped and tore the Hair from their Heads” when they saw the extent of the colonists’ devastation of their community. Even the colonists’ Narragansett allies joined in the protest: “it is naught,” they cried, “because it is too furious, and slays too many men.”

The internal logic of Indian ways of war was usually lost on European settlers and their descendants, however. In conflicts between European settlers and white Americans on the one hand and Indians on the other, the coexistence of these two very different rule schemes produced a rapid descent into virtually unlimited violence. Indians quickly abandoned whatever compunction they may have had about the destruction of entire towns. The historian Patrick Malone has documented the abandonment of traditional limits on warfare by the Wampanoag of New England in King Philip’s War in 1675, a development he traces to the effects of colonist behavior in the Pequot War four decades earlier. In the Wyoming Valley of northern Pennsylvania, Indian allies of the British during the Revolution burned and pillaged “hundreds of fields and farmhouses,” turning the “beautiful valley into a wasteland.”

Colonists and frontier settlers, in turn, set aside whatever norms they had about torture and dismemberment. Massachusetts Bay captain John Mason ordered his men to torture and kill a Pequot Indian he encountered at Saybrook, Connecticut, in 1637. “The reason,” he explained, “was, that they had tortured such of our men as they took alive.” In the beginning of the eighteenth century, Solomon Stoddard of Massachusetts wrote that if the Indians would “manage their warr fairly after the manner of other nations,” it would be “inhumane to persue them” in ways that were contrary to “Christian practice.” But as Stoddard saw it, the Indians “act like wolves, and are to be dealt withal as wolves.” In the 1760s, during Pontiac’s War, American settlers near Pittsburgh used smallpox-infected blankets to try to destroy the Delawares. The revolutionary war hero George Rogers Clark reported about the Indians in the Ohio Valley that “he would never spare man woman or child of them on whom he could lay his hands.” Colonel David Williamson’s Pennsylvania militia brought Clark’s dismaying vision to life in 1782 at Gnadenhutten when they herded nearly ninety Christianized Delaware Indians into two cabins and systematically beat them to death. By the 1830s such violence had become standard operating procedure in the regular army. The Army and Navy Chronicle—which was often at pains to emphasize the value of professional honor among the emerging officer corps—called for “nothing less than a war of extermination” against Indians in Florida and condemned the “mawkish philanthropy” of any who dared to suggest otherwise.

IN THE FORMAL literature of the laws of war, all of this frontier violence happened outside the law altogether. The humanitarian laws of armed conflict simply had no application to wars with those who seemed from the European view to act as savages.

Indians had not always been so treated by the law. The sixteenth-century Spanish jurist Francisco de Vitoria had argued that war with the Indians entailed “all the rights of war” in the European tradition. Hugo Grotius had little to say about American Indians, but his approach was similarly universal. In his view, the laws of nature and nations were derived from those axioms that “all men believe must be true.”

A century after Grotius, however, jurists began to carve out hard-and-fast exceptions for Indians who did not follow the European laws of war. “When we are at war with a savage nation,” Vattel wrote, “who observe no rules, and never give quarter, we may punish them in the persons of any of their people.” American jurists took Vattel a step further. Vattel’s approach treated Indians on the basis of their alleged conduct, not on the basis of their status. But the early American literature excluded Indians from the protections of the laws of war on the basis of their race and religion. Kent’s Commentaries explained that “the Christian nations of Europe, and their descendants on this side of the Atlantic” had “established a law of nations peculiar to themselves,” one rooted in “the brighter light, more certain truths, and the more definite sanction, which Christianity has communicated.” Continual and irregular war had (for Kent) left the American Indian in a “savage state” incapable of rising to the obligations required by the laws of war. Henry Wheaton’s Elements of International Law made the same assertion. The law of nations, he contended, “can only spring up among nations of the same class or family, united by ties of similar origin, manners, and religion.” As Wheaton understood them, the laws of nations had “entirely overlooked” the Indians.

On the frontier itself, however, the separation between the laws of war and Indian conflicts was never so neat. For the United States’ frontier militia, Indian conduct in war was not something outside the laws of war, regardless what jurists like Kent and Wheaton wrote. To the contrary, the laws of war provided a moral language with which to describe and condemn the practices of Indians in armed conflict. For the militia, the laws of war were not alien to Indian wars. They were one more reason to engage in such wars with the passion and ferocity for which Andrew Jackson was quickly becoming famous.

Andrew Jackson and the Militia Tradition

ANDREW JACKSON OFTEN said that Indians were not entitled to the protections of the laws of war. “Why do we attempt to Treat with Savage Tribe[s],” he wondered in 1793, when they would “neither adhere to Treaties, nor [to] the law of Nations?” Twenty years later, he explained to President Monroe with his typical bluntness and characteristic grammatical indifference that in dealing with Indians, “cases of necessity, creates their own rule.”

But this hardly meant the laws of war were insignificant in Jackson’s Indian conflicts. Historians have been too quick to view Jackson’s attitude toward the laws of war as one of utter contempt and rejection. Jackson’s way of thinking about warfare was shaped deeply by the law of war tradition, though in an unusual fashion. Jackson gave life to a deep anxiety buried in the recesses of the Enlightenment laws of war.

Eighteenth-century European jurists and their early American followers had worked a dramatic change in the mechanics of international law in wartime. In the just war tradition of the Middle Ages and early modern period, legality in war was determined by a context-dependent inquiry into means and ends. Conduct was permissible if it satisfied the test of necessity: if it was necessary to advance legitimate ends. Eighteenth-century jurists, by contrast, aimed to substitute hard-and-fast legal rules, rules that would flatly permit or prohibit conduct regardless of context and regardless of the ends such conduct aimed to achieve. Vattel, in particular, insisted that the safety of mankind required “rules that shall be more certain and easy in the application” than the necessity standard of just war theory. In his treatment, “sure and easy” rules proliferated. Armies and soldiers could not use poisons or resort to assassination. They could not execute prisoners or attack the wounded. Noncombatants were protected, especially women and children. American writers working in Vattel’s tradition followed suit. Kent and Wheaton reproduced Vattel’s array of restraints and sometimes added new ones. Clear and certain rules would guide armies and allow them to reduce the carnage of war.

That was the happy rationale. But the proliferation of rules generated a danger of its own. As rules multiplied, the rules themselves created new occasions for angry recriminations. As Vattel put it, “continual accusations of outrageous excess in hostilities” would “only augment the number of complaints, and inflame the minds of the contending parties with increased animosity.” If charges of inhumanity set off a destructive cycle of retaliation, Vattel worried, the sword “would never be sheathed til one of the parties be utterly destroyed.”

ANDREW JACKSON’S MILITIA brought Vattel’s nightmare to life. Jackson’s first big step on the road to political success came in 1802, when he was elected major general of the Tennessee militia. For the next three decades, Jackson helped to build an American militia that self-consciously distinguished itself from the professional army.

The militia was deeply embedded in American democracy. The Second Amendment to the U.S. Constitution, ratified in 1791, embraced the militia and defended the right to bear arms in its name. (“A well regulated Militia, being necessary to the security of a free State,” the amendment explained, “the right of the people to keep and bear Arms, shall not be infringed.”) What was good for democracy and liberty, however, proved dangerous for humanitarianism in war. At the end of the eighteenth century, French military strategists had predicted that impassioned patriot armies would radically transform “the so-called laws of war.” The structure of the American military threatened to vindicate their prediction. The American regular army was a tiny fraction of the size of its European counterparts. (In 1830, there were 200,000 soldiers in the armies of France, but barely more than 6,000 in the U.S. Army.5) And in the absence of a regular fighting force, the United States relied on the energies of its untrained citizen soldiers.

When the War of 1812 began, Jackson took up the righteous banner of the citizen soldier. Urging enlistment in the Tennessee militia, he issued ringing calls for the “free born sons of America” to fight for the vindication of the “national character” the British had insulted. “Your impatience,” Jackson told the militia, “is no longer restrained.” The “hour of national vengeance” had at last arrived.

The militia’s passion often proved difficult to control, even for Jackson. In the War of 1812, Jackson’s beloved militia was at the center of some of the most brutal episodes of the conflict. In the Old Northwest, the Kentucky militia destroyed Indian corn supplies and executed captured Indian combatants. In the Old Southwest, Jackson himself led the Tennessee militia in an atrocity-filled campaign against the Creek Indians. For months, white settlers and the Creeks had engaged in a series of raids, counterraids, and reprisals. At the end of August 1813, a party of Creeks managed to get inside the stockade at Fort Mims in Mississippi, where they killed some 250 whites. Rumors at the time put the number closer to 600.

In the fall of 1813 and the spring of 1814, Jackson led a ferocious counterattack on the Creeks. At Tallushatchee in Alabama, Jackson encircled a village of hostile Creeks. “We shot them like dogs,” reported Davy Crockett of the Tennessee militia. Jackson’s Tennesseans burned the village and took eighty-four women and children prisoner. “Half-consumed human bodies were seen amidst the smoking ruins,” recalled one of Jackson’s officers. “Dogs had torn and feasted on the mangled bodies of their masters.” In a series of pitched battles, Jackson’s militia killed close to 2,000 Creek Indians. At Horseshoe Bend on the Tallapoosa River alone, his men killed 900. The engagements burned Indian villages, destroyed Indian food supplies, and put the survivors on the verge of starvation. Jackson’s men made bridle reins from the skin of their victims. They cut the tips off the noses of dead Creeks to keep a running tally of Indian dead. At the end of the conflict, Jackson forced the Creeks to sign away millions of acres of land in presentday Alabama and Georgia.

Jackson dictated the terms of the treaty (the “Treaty of Fort Jackson,” as it came to be known). The treaty condemned the “unprovoked, inhuman, and sanguinary war” the Creeks had waged and praised the “honorable warfare” of Jackson’s forces. It was difficult to imagine that either side had fought according to humane or honorable standards. At the very least, Jackson’s militia had prosecuted a war with no resemblance to the rational conflicts that cadets studied in the Military Academy at West Point. Jackson did not believe in the geometric formulas of the new officer class. He had little faith in the learning of the Supreme Court bar or the intricate doctrines of John Marshall.

Yet Jackson was no monster, indifferent to questions of morality and charity. To the contrary, Jackson used the very injunctions that made up the Enlightenment’s hard-and-fast laws of war to make sense of his enemies. Just as Vattel had feared, Jackson turned his enemies’ violations of the rules into triggers for his formidable passions.

THE END OF the War of 1812 did little to settle the simmering disputes among white settlers and hostile factions of Creek and Seminole Indians. The land concessions forced on the Creeks by the Treaty of Fort Jackson only made things worse. Attacks and counterattacks, retaliation and reprisals continued apace into 1816 and 1817. Raiding parties of American settlers and Creek Indians crisscrossed the treaty line between Indian country and white settlements to pillage and murder, to steal cattle, expand landholdings, and seize slaves. Families were massacred and prisoners executed.

In one especially gruesome episode, Seminoles seized an American military vessel that had unwisely moved upriver from the Gulf, killing more than forty men, women, and children inside. The few who escaped reported that the Indians had seized the children by their heels and smashed their skulls against the side of the vessel. In January 1818, Andrew Jackson headed back into the field.
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Bitter fighting among settlers and Indians, depicted here in a print from 1818, helped propel Andrew Jackson into the First Seminole War.



Jackson’s 1818 campaign against the Seminoles would become one of the most controversial episodes of his career. In West Tennessee, he called forth the volunteers once more. The great mistake of the Creek campaign, he told them without hesitation, had been that the United States had shown the Indians too much “mildness and humanity.” But no more. Now the forces of the great American nation would set aside their “benevolent and humane” inclinations and act with “impunity” to achieve victory.

Sweeping down through Alabama at the head of a motley army of 800 regulars, hundreds of allied Creeks, and about 1,000 militia from Georgia, Tennessee, and Kentucky, Jackson plunged into Spanish Florida, destroying corn supplies, burning towns and killing men. Women and children were spared death but Jackson took them as prisoners. With each day, the fury of the American militia seemed to grow stronger. As Jackson’s men moved through Indian towns, they discovered hundreds of scalps taken by Indian raiding parties, as well as the belongings of white settlers and American soldiers who had fallen victim in some of the most notorious Indian attacks over the previous year. In two villages they found red war poles festooned with the scalps of American dead.

Evidence of Indian atrocities encouraged Jackson to adopt retaliatory ruses that skirted the laws of war. The laws of war prohibited the use of false flags to take enemy prisoners. But in early April, Jackson captured two prominent Seminole leaders, Francis the Prophet and Homathlemico, by luring them aboard American vessels fitted out as British cruisers and flying the Union Jack. Once the Indians had clambered aboard the seemingly friendly ships, American sailors seized them and put them in irons. Jackson ordered them executed by hanging.

Inside the Spanish post at St. Marks (near what would become Tallahassee), Jackson captured a seventy-year-old Scottish trader named Alexander Arbuthnot. Ten days later Jackson captured Robert Ambrister, a swashbuckling former officer of the British army who was now assisting the Creeks in their campaign against white settlers. The presence of the two British men seemed to confirm Jackson’s suspicion that a shadowy conspiracy existed among the British, the Spanish, and the Seminoles to expand European footholds along the Gulf Coast. With their arrest, however, Jackson believed he had brought a decisive end to the conflict. Their capture, he wrote to Secretary of War John Calhoun, “will end the Indian war for the present.”

But even if the hostilities were over, Jackson was not finished. A week after writing to Calhoun, Jackson put Arbuthnot and Ambrister on trial before a tribunal of American officers at St. Marks. Jackson charged the two men with inciting the Creek Indians to war against the United States, with aiding, abetting, and comforting the enemy, and with supplying them with weapons of war. Arbuthnot was charged with spying. Ambrister was charged with commanding the Creeks in warfare against the United States.

For the next two days, an extraordinary trial took place at the small outpost in the wilds of Florida. Jackson’s prosecuting officer put on evidence showing that Arbuthnot sympathized deeply with the Creeks. Letters seized from Arbuthnot’s vessel made clear that Arbuthnot considered American settlers and the volunteer army that backed them cruel in the extreme. The U.S. government, Arbuthnot had written, would have to disown the acts of its citizens lest the country be known to posterity “as a nation more cruel and savage to the unfortunate aborigines of this country, than ever were the Spaniards.” Witnesses with long-standing grudges against the aging Arbuthnot testified that he had incited Indian attacks on American settlers by urging the Creeks to resist the Treaty of Fort Jackson. The evidence of incitement was exceedingly weak. It was the worst kind of hearsay. Nonetheless, the special court of officers convicted Arbuthnot and sentenced him to death by hanging.

Ambrister chose to throw himself on the mercy of the tribunal. Though he denied that he had supplied the Creeks with weapons, he pleaded guilty to the charge of leading them in war against the United States. After initially sentencing Ambrister to be shot, the court reduced his sentence to fifty stripes on his bare back and twelve months hard labor with ball and chain. The next day, General Jackson reinstated Ambrister’s death sentence and ordered both men executed immediately. It was, Jackson claimed, “an established principle of the laws of nations that any individual of a nation making war against the citizens of another nation, they being at peace, forfeits his allegiance, and becomes an outlaw and a pirate.” In any event, Jackson added, “the laws of war did not apply to conflicts with savages.” And so, he concluded, death was the appropriate sentence for both the British subjects he had encountered in the woods of Florida. On April 30, 1818, not two days after the end of Ambrister’s short trial, the two men were executed at eight o’clock in the morning.

The great difficulty for Jackson, one that would haunt him for the rest of his career, was that his so-called established principle of the laws of war was no such thing. A citizen of one state participating in a war against another was neither a pirate nor an outlaw merely because his home state was not at war. In his outrage at the atrocities of the Seminoles, Jackson had become unmoored from the rules of war. Instead, he had lashed out at any who opposed the United States.

BY 1818, Andrew Jackson was the United States’ most popular war hero since George Washington and a strong candidate to succeed James Monroe as president. But more than most men, Andrew Jackson had political enemies, and as reports of his exploits in Florida seeped northward, those enemies began to plot a political attack to blunt the general’s increasing national popularity. Jackson’s political opponents charted a new path for the laws of war, one that made it a weapon of partisan politics.

The public process began in November 1818, in the annual address of President James Monroe to Congress. Monroe—the last (and today the least remembered) of the Virginia dynasty that had begun with Washington, Jefferson, and Madison—sought to defuse the potential political costs of Jackson’s Florida adventures by assuring the Congress that his administration had speedily restored the post at St. Marks to the Spanish. But Monroe went further. Without comment, Monroe submitted to Congress the question of Jackson’s actions in Florida for review.

Anti-Jackson forces in Congress smelled blood. In particular, Speaker of the House Henry Clay of Kentucky and Secretary of the Treasury William H. Crawford seized the opportunity to undermine a rival for the White House. On January 12, 1819, the House Committee on Military Affairs issued a report condemning the executions of Arbuthnot and Ambrister as unauthorized by any law of the United States and as illegal under the laws of war. Congressman Thomas Nelson of Virginia read the report on the House floor and called for a resolution disapproving of Jackson’s actions. Jackson ally Richard Mentor Johnson of Kentucky followed immediately with a dissenting minority report twice as long as the committee’s.

The dueling reports produced the longest debate ever to take place in the thirty-year history of the Congress. The debates unfolded in an incongruous setting. The Capitol building was still closed after its burning in 1814 by the British. Congress met in a quickly erected brick building near the Capitol on the site of an old boardinghouse. The justices of John Marshall’s Supreme Court had sometimes stayed there during the heyday of the Court’s Napoleonic-era prize cases. Now, for three weeks, the new building’s narrow galleries were packed while the partisans of Jackson dueled with the supporters of Clay and Crawford on the topic of Andrew Jackson and the laws of war.

On the side of Jackson’s critics, the case for censure seemed clear. Jackson had insisted that citizens of a nation not at war were liable to execution in the event of their capture. But that was simply not a rule of international law. As Thomas Nelson observed in the majority report for the Committee on Military Affairs, such a rule would have made an outlaw of the Marquis de Lafayette, the great French aide to General Washington in the Revolutionary War, who had joined the revolutionary cause in 1776, a year and a half before the French formally entered the conflict. Critics of Jackson such as Nelson were willing to concede that the formal rules of Enlightenment warfare might not apply in Indian campaigns. But if so, the real test of legality in warfare with Indians would be the test of necessity. By the general’s own account, the war had come to an end ten days before he executed the two British subjects. “Where was the absolute necessity,” Nelson demanded to know, to which Jackson could point to justify the executions?

Debate on the committee’s condemnation of Jackson commenced on January 18. Thomas Cobb of Georgia (a close ally of Secretary Crawford) took the floor first. Brandishing an edition of Vattel’s book, Cobb announced that he had searched through the authorities on the law of nations in hopes of finding some justification for the American general’s actions. He had found none. “In one day,” Cobb cried, “has the fair character of this nation been blasted! That character for justice and mercy in which we had thought ourselves pre-eminent, and of which we had so proudly boasted to the other nations of the earth, is now prostrated as low as theirs.” Now, Cobb groaned, those nations would rejoice. “Boast no more,” they would now say, for “you are not less cruel than other nations.”

Speaker Henry Clay soon took the floor to throw his weight behind the attack on Jackson. For more than two hours, in what his biographer has called “one of the best speeches of his entire life,” Clay methodically dismantled the purported justifications of Jackson’s actions. Not content to focus on Arbuthnot and Ambrister, Clay extended his critique to the execution of the Indians Francis the Prophet and Homathlemico. Jackson had executed them, too. But their capture was not the result of “fair and open and honorable war.” He had captured them by means of dubious deception and fraud. And in doing so, Jackson had revealed how far he threatened to take the United States from the path of humanity and honor in combat. Until now, Clay contended, the United States had scrupulously followed “the laws of civilized nations” in its dealings with the Indians. And while he would “most cheerfully” acquit Jackson of “any intention” to violate “the obligations of humanity,” Clay insisted that Jackson’s actions had done just that nonetheless. “The eyes of the whole world are in fixed attention upon us,” Clay said, and Americans owed it to themselves to remember “our principles, our religion, our clemency, and our humanity.”

By the end of Clay’s performance, the partisans of Jackson “sat stony-faced” in their seats. But then one after another rose from their chairs to answer forcefully. Richard Mentor Johnson of Kentucky offered the strongest legal defense of Jackson’s actions. In the War of 1812, Johnson was said to have killed the great Indian leader Tecumseh. Two and a half decades later he would become vice president under Jackson’s successor in the White House, Martin Van Buren. Johnson insisted that it was a “clear principle” of the law of nations that individuals violating the laws of war “may be punished with death.” The execution of the two Indian leaders, Francis and Homathlemico, was not seriously contestable, he insisted. Their race alone was “sufficient evidence” to support their execution. They were unlawful “banditti” or “pirates on land,” men who had “no right to expect the treatment due to honorable prisoners of war.” Did they meet white settlers in honorable combat? Of course they did not, and it followed that there could be no immorality in exterminating them. Johnson himself was, he admitted, “an advocate of mercy” in warfare, but only “of a mercy compatible with justice,” for justice must not be overlooked in the pursuit of a “mistaken clemency.” Johnson pledged to “let no false feeling of mercy in my bosom extinguish the obligations of duty to my country.” What mattered was that Jackson had won a victory on behalf of the United States.

No fewer than eighteen members of the House stood to defend the general from Tennessee. Alexander Smyth of Virginia contended that “all the proceedings of Gen. Jackson . . . were justified by the law of nations.” A “tribe of savages” like the Creeks or the Seminoles, Smyth insisted, was not a sovereign state but a band of robbers. It followed that in war with the Indians, “whatever degree of force, whatever destruction, whatever punishment for violating the usages of war” was permissible. Francis Jones of Tennessee, who had fought under Jackson in the War of 1812, concurred. Who, he wondered, could even pretend that “these vagrant savages,” a “tri-colored party” of Indians, escaped slaves, and English incendiaries, were even “entitled to the rights of prisoners of war”? James Barbour of Virginia, who years later would become a Whig opponent of Jackson’s, defended his future adversary on the ground that generosity could not be insisted on in war. Francis Johnson of Kentucky reminded his colleagues that “while we are searching our law books and libraries for our definitions,” Jackson had been a general in the field, without the luxuries of time and hindsight. Henry Baldwin of Pennsylvania, whom Jackson would later appoint to the Supreme Court, took Johnson one step further and insisted that “General Jackson, in the wilds of Florida, better understood the laws of nations, and the constitution of his country, than gentlemen in this House.” George Poindexter of Mississippi, a lawyer and veteran of the War of 1812, belittled Henry Clay’s “inflated appeals to our humanity.” The House debate, he said bitterly, was “great political theatre,” but little more.

RELISHING A POLITICAL fight as much as anyone, Jackson rushed from Tennessee to Washington to defend himself in the debate’s early stages. Rumors quickly flew that he was threatening to assault congressmen who dared to speak out in favor of the House censure resolution. More than once in his career, Jackson had violently attacked his political opponents. (He still carried a bullet in his shoulder from a gunfight with his political rival Thomas Hart Benton.) Members of the Committee on Military Affairs began to carry firearms with them through the streets of the city. Jackson thundered that he would cut off the ears of his political enemies. In the mouth of any other politician, it would have been easy to discount such vitriol as puffery. Coming from Andrew Jackson one could never be sure.

In the press, dueling pamphlets took up the great debate of the day. Even before the House debate began, the Monroe administration leaked to the press a powerful defense of Jackson’s actions penned by Secretary of State John Quincy Adams. Privately, Adams had been stunned by the inhumanity of Jackson’s Florida campaign. (“I was not prepared for that mode of warfare,” wrote the secretary of state.) But in public Adams took the lead in defending Jackson’s executions of Arbuthnot and Ambrister. The two British subjects, Adams said, were “firebrands” who had stirred up the savage Seminoles in a war of no quarter against the United States. Both men, Adams insisted, were therefore subject to lawful retaliation.

Adams’s strong defense of Jackson’s actions appeared in the administration organ, the National Intelligencer, in December 1818 and in dozens of newspapers around the country in the weeks thereafter. Jackson’s Tennessee friend John Overton published a rousing defense of the popular general. Members of Congress printed their speeches for wide distribution. Jackson himself had a fifth edition of his memoirs rushed into print in 1819, describing him as having gone to battle against “a desperate clan of outlaws,” and deriding his domestic critics as “fastidious civilians” with peculiar ideas on “abstract questions of international law.”

As the debate progressed it grew more heated, not less. Jackson’s supporters condemned his critics as offering arid and technical legalisms that evaded the real questions of justice and national interest. Francis Johnson of Kentucky mocked the “delicate fastidiousness of martial law when the enemy is knocking at the gate.” Jackson supporter Rufus King condemned those who “for the first time in their lives” pretended to be “the champions of humanity, the teachers of the milder virtues, the accusers of the vindictive white warrior, and the protectors of the red men.” James Tallmadge of New York addressed Henry Clay directly. “Sir,” he said indignantly, “you are an American! Go, count the bleeding scalps of your murdered countrymen.” Joseph Desha of Kentucky accused Jackson’s detractors of seeking the approval of the European diplomatic corps at the expense of American citizens. Years later, when Jackson was president, his supporters would mock his critics as “learned Puffendorffs”: men so taken with European jurists such as the German theorist Samuel Pufendorf that they had lost touch with the obligations of patriotism.

The aggressive posture of the Jackson faction put Clay on the defensive. “I, too,” hate the “tomahawk and the scalping knife,” he protested lamely. But the efforts of the Clay faction grew feeble. In a resounding series of votes in February 1819, the House voted down the Committee on Military Affairs’ censure resolution, as well as a desperate series of substitutes offered by the supporters of Clay and Crawford. Andrew Jackson had won. He had prevailed over the self-appointed keepers of the laws of war.

TWO WEEKS AFTER the House finished its debate, a select committee of the Senate issued a new report criticizing Jackson’s actions in Florida. The report’s ostensible drafter was Senator Abner Lacock of Pennsylvania, a former brigadier general of the state’s militia. (“I have passed [Jackson’s] lodging every day, and still have my ears,” Lacock quipped.) But its real author, everyone understood, was Jackson’s rival, Secretary of the Treasury William Crawford.

Crawford and Jackson had been political enemies ever since 1816, when as secretary of state Crawford had ordered Jackson to adjust the boundaries set by his treaty with the Creeks at Fort Jackson. In private deliberations inside the Monroe cabinet, Crawford had proposed to order Jackson “to give no quarter to any white man found with the Indians.” No such order had been issued (Adams, for one, had opposed it). But now Crawford sounded a very different note. The Senate report described the executions of Ambrister and Arbuthnot as “an unnecessary act of severity,” as “a departure from that mild and humane system towards prisoners, which in all our conflicts with savage or civilized nations, has heretofore been considered not only honorable to the national character, but conformable to the dictates of sound policy.” Crawford’s Senate report also criticized Jackson for infringing on the neutrality of Spain. Once upon a time, explained the Crawford-Lacock report, the United States had been “a strong advocate for neutral rights.” But now, thanks to Jackson, the United States had sent an army “to conquer and subdue a miserable and feeble, though neutral, colony.” To support Jackson, the report concluded, would be to acquiesce in doctrines that were “in direct opposition” to the very principles for which the United States had gone to war in 1812. Jackson, the select committee of the Senate determined, had inflicted “a wound on the national character.”

Yet even before the Senate took up the committee report, a diplomatic coup blunted the force of the new attack on Jackson. Two days before the select committee issued its report, Secretary of State John Quincy Adams and the Spanish foreign minister Luis de Onís put the ink on a deal that transformed the American landscape. The Transcontinental Treaty of 1819 cleared away Spain’s objections to American claims in the territory that stretched all the way from the Arkansas River across the Rocky Mountains to the Pacific Ocean. It also achieved one of the most prized goals of Presidents Madison and Monroe: the acquisition of Spanish Florida, consisting of what is today the state of Florida, plus a strip of land along the Gulf Coast stretching all the way to the Mississippi River. The treaty granted the entire territory to the United States, and virtually everyone understood what had happened. Andrew Jackson’s invasion had won Florida for the United States. It had revealed to Spain just how weak its hold on the colony was. As John Quincy Adams put it, Jackson’s operations in Florida were “among the most immediate and prominent causes” of the treaty of 1819.

The Senate quietly buried the select committee’s anti-Jackson report. By May, Jackson’s friends could write confidently that he had survived the attacks on his character with the “gratitude” of the American people. State legislative assemblies in states as far away as New Hampshire resolved to thank Jackson for his great successes in the Florida campaign. Jackson’s friend and military aide James Gadsden celebrated the Tennessee general’s triumph. The American people, he wrote to Jackson, “have been with you and will always honor and reverence the man whose life has been devoted to the interests and glory of their country.”

A final and decisive referendum on Jackson’s actions in Florida came in the years after his vindication in the House and Senate. The presidential election of 1824 recapitulated the fierce debate of 1819. It pitted John Quincy Adams, Henry Clay, William Crawford, and Andrew Jackson against one another. Jackson won a plurality of the votes in the Electoral College but fell short of the majority required to win. Adams, who had defended Jackson at the crucial moment, was close behind. Jackson’s critics Crawford and Clay came in a distant third and fourth. In the House of Representatives, Jackson’s old political enemy Clay threw his support to Adams, who became the nation’s sixth president. (Jackson’s supporters said Clay did so on a promise that Adams would make him secretary of state.) But four years later, in the presidential election of 1828, Jackson decisively defeated the incumbent Adams. In both races, Jackson’s opponents had tried to make his wartime atrocities a pivotal issue. But large numbers of American voters chose him anyway. They promoted to the presidency the executioner of Ambrister and Arbuthnot, of Francis and Homathlemico, the patriotic citizen soldier who had rampaged through Spanish Florida without the slightest concern for what French observers had long before predicted would become merely “the so-called rules of war.”

THE DEBATES OF 1819 had shown how the international laws of war could become a tool of partisan politics. Yet it took more than political infighting to sustain a month of debate on the floor of the House. The laws of war could only serve Clay’s political purposes because they had considerable significance in the eyes of many Americans. Why else would the foes of Jackson (including consummate politicians Henry Clay and William Crawford) have thought they could use the laws of war to their partisan advantage? Powerful ideals lurked behind the political tactics. The debate over Jackson in 1819 was striking for another reason as well. Although Jackson’s partisans sometimes expressed disdain for the law of war, they more often defended him in its terms. It was Jackson, they insisted, not his weak-kneed critics, who really understood the laws of war. It was Jackson, they said, who understood that the laws of war authorized ferocious responses to the savagery of Indian conflicts.

The great debate over Jackson and the laws of war had also produced a contest over the legacy of the founding fathers for humanity in war. At the heart of Henry Clay’s case against Jackson was an idea that would be a recurrent theme in American law and politics for another 200 years. Clay contended that Jackson had interrupted a great American tradition of humanitarian respect for law, one that was rooted in the revolutionary legacy of the founders. Americans had always, Clay insisted, aspired to respect “the laws of civilized nations,” even in their dealings with the Indians.

The partisans of Jackson saw the law of war tradition differently. James Tallmadge of New York, whose fierce attacks on Clay had already helped to turn the tide in Jackson’s favor, took up the historian’s role against Clay. He, too, remembered the prison ships of New York Harbor, the massacre at Paoli, and the American humanity at Stony Point. But he knew that the American tradition in the laws of war had been stern as well as humanitarian, that it had produced destructive passions even as it restrained wanton violence. The humanitarianism of the Revolution, Tallmadge insisted, had simply not extended to war with the Indians. In Indian war, Tallmadge reminded his colleagues, “our rule had been to burn and break up their towns.” Joseph Desha of Kentucky raised the case of Major John André. General Washington had not indulged “technical niceties” based on “mere imaginary grounds” of humanity, Desha said. Washington had carried the stern logic of the law of war to its rigorous conclusion. What about Brigadier General John Sullivan and his destructive march through Iroquois country in the Wyoming Valley of Pennsylvania? What about George Rogers Clark and Henry Hamilton? John Floyd (a former brigadier general of the Virginia militia) called Clark “that great general and best of men,” a soldier who had understood the savagery of Indian warfare and had put prisoners to death in full view of the British at Vincennes.

DURING THE SECOND term of Jackson’s presidency, war broke out anew with the Seminoles in Florida. Under Major General Thomas Sidney Jesup, the U.S. Army issued orders reinstituting the medieval and early modern practice of booty and plunder, authorizing individual soldiers to keep hostile Indian property for their own account. In 1837 and 1838, American forces under Jesup repeatedly violated some of the most venerable rules of the laws of war by using flags of truce to lure in and capture the Seminole leadership.
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This triptych, titled “Massacre of the Whites by the Indians and Blacks in Florida,” appeared in an 1836 account of atrocities in the Seminole Wars.



Indian leaders protested Jesup’s actions as an “unprecedented violation of that sacred rule which has ever been recognized by every nation, civilized or uncivilized.” Dismayed American observers cringed at what they called “another breach of national honor.” But moral recriminations were not the only effect of the American truce flag violations. When a young and influential Seminole named Coacoochee made a daring escape from imprisonment, he quickly spread word of the American breaches of faith. Florida’s Seminoles concluded that the United States could not be trusted and redoubled their commitment to resist deportation west across the Mississippi. Jesup’s truce flag ruses had backfired.

The bitter violence of the Seminole Wars dragged on for decades. When the United States employed bloodhounds to track down Seminoles, a national debate broke out over the ethics and legality of such tactics. Some denounced the resort to bloodhounds as barbaric. Others condemned as overly sentimental any American who criticized his own nation’s tactics, no matter how brutal. On a smaller scale, the debates that dominated the floor of the House in 1819 repeated themselves until 1858, when the conflict with the Seminoles finally came to a close, three years before the beginning of the Civil War.

IN THE FIRST HALF of the nineteenth century, new constituencies had developed for the laws of war. The lawyers and jurists of the eastern bar, the military officer corps at West Point, and the naval officer corps all developed professional investments in a legal tradition that American statesmen had begun to make their own. Yet at the very same time, it had become increasingly apparent that the laws of war were ill equipped for the kinds of Indian wars the United States was engaged in. To the contrary, in the hands of Jackson and his followers, the laws of war had helped to produce downward spirals of destructive violence.

In the years that followed, a number of Americans began to wonder whether the laws of war did more harm than good. Some began to reconsider the laws’ basic moral compromise. The first thing the laws of war did was immunize the soldier from criminal prosecution when he killed in battle. This deep separation of war from crime had been what distinguished the legal tradition of European warfare from that of Indian wars. But was the European tradition sound? Why was killing in war different from killing in time of peace?


Chapter 4

Rules of Wrong

[image: Images]

What is war but organized murder?

—Charles Sumner, July 4, 1845

CRISP UNIFORMS STOOD OUT in brilliant sunshine on the morning of July 4, 1845, in Boston. More than 100 officers from the U.S. Army and Navy had gathered to celebrate Independence Day. Shoulder to shoulder, they marched from Boston City Hall down Tremont Street, toward Tremont Temple for the city’s annual Independence Day address. In a show of respect, the city’s political elite filed into the rows in the rear, leaving the front pews to the military men. Nearby, in Boston Harbor, the New England merchant fleet gave pride of place to the Ohio, a U.S. Navy ship-of-the-line. Bristling with more than 100 guns and decorated with patriotic banners to mark the day, the powerful vessel reminded all of Boston that independence had been won by force of American arms.

The appointed speaker seemed a natural choice to honor the armed forces. Charles Sumner was a rising star of Massachusetts politics. At the age of sixteen, he had planned to attend a local military academy. Though his father sent him to Harvard instead, Sumner often insisted he would have preferred to go to West Point. As a boy he loved the novels of Sir Walter Scott, novels like Ivanhoe that gloried in the chivalry of medieval knightly combat. Like countless youth of his generation, he had been infatuated with Napoleon, whose military successes seemed to make the French commander the great man of the age. Enrolling in law school at Harvard in 1831, he was captivated by the class in which his favorite professor, Supreme Court Justice Joseph Story, taught the laws of war. When Sumner was appointed as a lecturer at Harvard Law School in 1835, he took over Story’s course while the justice was away, drilling his students on the rights and duties of nations in wartime. He taught the fine distinctions between enemy goods subject to capture and neutral goods that were not. He taught the fundamental difference between war and crime. Three years later, on a European tour, Sumner went out of his way to meet the Continent’s most distinguished jurists in the international laws of war.

Yet the speech Sumner delivered was unlike anything the city’s leaders or the military audience anticipated. Staring down from the Temple’s raised platform, the orator who had taught the law of war at Harvard Law School now turned its logic upside down and indicted the uniformed men in the rows before him. Christians, he argued, could not justly resolve their disputes by combat. War was not a “trial of right.” It was massacre and slaughter. Dueling among individuals had long been illegal, but war too had to “be ranked as crime.” “Laws of war!” he thundered. “Law in that which is lawless! order in disorder! rules of wrong!” Sumner derided the very idea as an absurdity. As he saw it, there could “only be one law of war; that is the great law, which pronounces it unwise, unchristian and unjust.” Any other view of the phrase “Laws or Rights of War” was merely “a contradictory combination of words.” “Viewed in the unclouded light of Truth,” he pronounced, war was “organized murder.” The assembled military notables were the masterminds of war’s criminal conspiracy.

For two hours, Sumner relentlessly attacked the sensibilities of his audience. With each new assault, the officers in the audience grew increasingly restless. But Sumner pressed on. What use, he demanded to know, was the standing army? What use was the Navy, whose proudest vessel floated like a hulk in the harbor? What use were the militia and the harbor fortifications that ran up and down the coast? The true Christian hero was not the uniformed soldier but the man who carried “comfort to wretchedness,” who “dried the tear of sorrow,” who fed the hungry and clothed the naked. Finally, Sumner turned directly to the military men before him as if to defendants in the dock. The lives they led, he accused, were “absorbed in feats of brute force.” They had stained the pews of Boston’s leading church, for their “vocation” was “blood” and wittingly or otherwise they had renounced “the great law of Christian brotherhood.”

One angry observer later complained that Sumner had compared the military men in his audience to “so many lions, tigers, and other wild beasts.” But Sumner had another more subversive comparison in mind. War was a “criminal and impious custom.” Those who killed in times of war, he insisted, were no different from men who killed lawlessly in times of peace. As his speech wound down, Sumner ended where he began: “Our country cannot do what an individual cannot do.” War among nations, like killing among individuals, was a crime.

SUMNER WAS NOT ALONE in thinking of war as murder. Beginning in 1815, a small but energetic group of pacifists came onto the American scene. The peace societies directly challenged orthodoxies in the laws of war. Moderates such as Noah Worcester in Massachusetts assailed the eighteenth-century moral compromise that accounted both sides in a war as just. Radicals like David Low Dodge of New York and the abolitionist William Lloyd Garrison insisted that the Gospels left no room for war at all. Taking pacifism to its extremes, the radicals argued that using force in any way was contrary to the Christian Gospel. Armies, state police forces, and criminal justice systems all violated the teachings of Christ. Even personal self-defense was impermissible.

The peace societies never counted more than a few thousand members in their ranks; a movement that flirted so aggressively with moral perfectionism had little hope of developing mass popular appeal. Nonetheless, charismatic and indefatigable apostles of peace such as Sumner, Worcester, and Dodge helped touch off a raucous and discordant debate in the United States about the difference between war and crime, a debate that ricocheted from Canada to Mexico and ultimately reached across the Atlantic.

Canada

THE UNITED STATES nearly went to war with Great Britain in the late 1830s and early 1840s. Ironically, the conflict was almost triggered by one of the very ideas Sumner and the pacifists held dearest.

The episode began in late 1837, when a fierce but erratic former newspaper publisher and Toronto mayor named William Lyon Mackenzie collected hundreds of would-be freedom fighters at Navy Island on the Canadian side of the Niagara River near Niagara Falls. Mackenzie aimed to lead a revolution and establish a Republic of Canada independent of the British Empire.

As the British looked on with increasing alarm, Mackenzie hired an American steam vessel named the Caroline to ferry arms, supplies, and men to the island in preparation for their impending invasion of the Canadian mainland. The British reassured themselves that Mackenzie was slightly mad. But they found his efforts threatening nonetheless. And on December 29, the British commander in the Canadian town of Chippewa decided to destroy the Caroline. Under cover of night, a detachment of sixty British regulars and Canadian militia under Captain Andrew Drew of the Royal Navy rowed out into the river to burn the vessel. When Drew found that the Caroline had been moved to a berth on the American side of the river, he pressed onward and crossed into U.S. territory. With muskets charged and swords drawn, the British force took the unsuspecting crew and passengers by surprise. In a few chaotic minutes, the British gained control of the vessel. Putting the Caroline to the torch, they towed it into the main current and set it adrift, careering toward Niagara Falls. Some witnesses reported that it broke in half and sank before reaching the precipice. Others reported that the Caroline went over the falls as a spectacular fireball, extinguished by an awesome crash into the whirlpool below.

IN THE DIPLOMATIC exchanges that followed, Secretary of State Daniel Webster loudly protested the British incursion on U.S. soil. A country may use force in its defense, he insisted to Henry Fox, the British minister in Washington, only when there exists a “necessity of self-defence, instant, overwhelming, leaving no choice of means, and no moment for deliberation.” More than 100 years later, when the United States emerged from World War II as the globe’s great political and military power, Webster’s formulation became the canonical test the world over for the legality of the use of force in national self-defense. In 1945, the Charter of the United Nations outlawed war but created an exception for self-defense, an exception that statesmen and lawyers around the world would construe by reference to Webster’s Caroline standard. The next year, the International Military Tribunal at Nuremberg drew on Webster’s formulation to conclude that Nazi Germany had waged a war of aggression, not one of self-defense. Nations have invoked Webster’s Caroline dictum as the test of lawful self-defense ever since.6

The twentieth- and twenty-first-century triumph of Webster’s Caroline formulation, however, has obscured the core of the controversy that produced his dictum. In its time, the elaboration of the Caroline rule for self-defense was a sideshow in a much more dangerous affair, one that raised the same dangerous and potentially destabilizing question that the peace societies had broached. Why was it that soldiers who killed in military engagements were not guilty of murder? What was it that made a soldier’s violence different?

SOMETIME IN THE melee aboard the Caroline, a member of the British boarding party shot and killed an American passenger named Amos Durfee. Mackenzie’s Canadian partisans and their American sympathizers quickly made Durfee a martyr to the cause of Upper Canadian independence. Three thousand people attended his funeral at the Buffalo city hall. Speakers called for revenge against the British and punishment of the wrongdoers.

Revenge was several years in coming, but in the fall of 1840 New York officials arrested a pugnacious Canadian named Alexander McLeod for Durfee’s murder. McLeod was notorious for his fierce support of the British colonial regime. As a member of the Canadian militia, he had taken up arms to help suppress Mackenzie’s uprising. Moreover, McLeod was widely disliked in the border region. After his arrest, a number of New Yorkers close to the Canadian patriot movement leapt at the chance to testify against him; some of the witnesses hoped to settle old grudges. On the basis of their testimony, a grand jury at Lockport in Niagara County indicted McLeod for arson and murder.

Now it was British minister Henry Fox’s turn to protest. The problem with indicting McLeod, Fox warned, was that making soldiers individually responsible for the consequences of military action authorized by their home states undid a century’s progress in the laws of armed conflict. Absent immunity, a soldier facing criminal prosecution and a possible death sentence might be willing to fight to the bitter end. Who would surrender if doing so meant execution as a criminal? Prosecuting men like McLeod, Fox contended, would thus “aggravate beyond measure the miseries” of war. It would mix “the ferocity of personal passions” with the resolution of national disputes. Fox argued that New York’s prosecution threatened “to bring back into the practice of modern war, atrocities which civilization and Christianity have long since banished.” McLeod’s lawyer, Alvin C. Bradley, took the same position. “To hold the prisoner guilty of murder or any crime,” he argued, would “produce in international law a revolution, the extent of which no human sagacity can foresee.” What atrocities, Bradley asked, “would not creep into the practice of nations?”

New York officials and the New York courts disagreed. Judge Esek Cowen of the New York Supreme Judicial Court upheld McLeod’s indictment on the ground that there had been no war between the United States and Britain in 1837, and that the law of war’s immunity attached only when war commenced. Cowen therefore concluded that neither the United States nor New York was “under any obligation to observe . . . the rules of formal warfare” under which McLeod sought to claim immunity. But Cowen went further. It was “a mistake,” he determined, “to suppose that a soldier is bound to do any act contrary to the law of nature, at the bidding of his prince.” As Judge Cowen saw it, acting as a soldier on behalf of a sovereign might confer an immunity from prosecution, but only for those things the sovereign state might lawfully do.

New York’s attorney general, Willis Hall, observed that even in wartime certain combatants were subject to execution if caught by the enemy. Spies, for example, were universally understood to be subject to hanging if discovered in the act. So were assassins. Foreign recruiters seeking enlistments were punishable by death, whether in peacetime or in war. In the Revolution, Washington had executed British agents caught trying to induce treason in the Continental Army. The Swiss jurist Vattel had also written that when soldiers undertook “informal and illegitimate war . . . without any right, without even an apparent cause,” the laws of war provided them no shield against punishment for their acts.

As New York officials pressed forward with the prosecution of McLeod, tensions mounted. An irate Fox pointed out that McLeod was not an assassin. Nor was he a spy. Even assuming McLeod had been involved in the assault on the Caroline, he had taken (his lawyer pointedly observed) “the hazards of war” and “periled his life in the expedition.” He had not recruited Americans to fight with the British against Mackenzie’s patriots, let alone against the United States. And regardless of what one thought of the justice of the British incursion into New York to assault the Caroline, McLeod was not a soldier who had fought merely for the sake of killing and without any plausible claim of right.

British newspapers denounced the trial of McLeod as an “outrage of our rights.” The Times of London demanded McLeod’s release and vowed revenge. War with Great Britain came to seem more likely than at any time since the end of the War of 1812. The British foreign secretary Lord Palmerston instructed Fox to prepare for imminent hostilities. Palmerston wrote privately to his brother that “war would be the inevitable result” if McLeod were punished. By October 1841, Prime Minister Robert Peel was holding secret meetings with his cabinet to plan for armed conflict with the United States.

War fever raced through the United States, too. The pugnacious James Henry Hammond of South Carolina (soon to be governor of the state) urged his countrymen to take up arms against Great Britain. A convention of Ohio citizens called on the federal government to resort to war if necessary to sustain the country’s honor. In Buffalo, a federal official reported that “the whole frontier” seemed to be “in motion.” Andrew Stevenson, the American minister in London, advised American naval forces in the Mediterranean to prepare for the impending conflict.

IN THE WANING DAYS of his one term as president, Andrew Jackson’s handpicked successor Martin Van Buren sided with the New York authorities. Van Buren was a New Yorker himself, which may explain his reaction. But after the inauguration of William Henry Harrison in March 1841, the United States reversed course. The new secretary of state, Daniel Webster, told Fox that the federal government now agreed with Britain’s view of the law of combatant immunity. It was “a principle of public law sanctioned by the usages of all civilized nations,” Webster wrote, that “an individual forming part of a public force, and acting under the authority of his Government, is not to be held answerable” for acts authorized by his sovereign. Like Fox, Webster believed that the immunity of combatants from the criminal law had laid the foundation of the modern laws of war. As Webster’s allies at the North American Review wrote a few years later, a soldier faced with criminal prosecution if captured “would become a pirate and a scourge.” He would wage not a rational war for his sovereign but an impassioned and all-out war “for his own revenge and his own safety.”

The federal government lacked the formal authority to override New York’s criminal justice system, but given the stakes, Webster did all that he could to prevent the punishment of McLeod. Within a month of taking office, Webster dispatched Attorney General John Crittenden and U.S. Army general Winfield Scott to western New York to stop American sympathizers from providing further aid to the Canadian rebels. He pressed New York’s governor to abandon the prosecution and release McLeod. When New York officials refused to do so, Webster (in a highly unusual move) asked the U.S. district attorney for northern New York to join McLeod’s defense team. Webster himself gave advice to McLeod’s lawyers on how best to defend their client against the New York charges.

WITH EACH PASSING MONTH, the legal dispute grew more heated. Governor William Henry Seward of New York grasped the political gains to be made prosecuting a British national for crimes against Americans and insisted on going ahead with the trial. Webster’s most scathing congressional critic, Senator Thomas Hart Benton of Missouri, linked the McLeod prosecution to Andrew Jackson’s actions in Spanish Florida more than twenty years earlier. It was Benton whose bullet was still lodged in the former president’s shoulder, but Benton had long since become one of Jackson’s closest political allies. Now Benton declared that Jackson had needed “no musty volumes” on the laws of war “in the swamps of Florida.” Benton thought it was “mournful to see gentlemen of eminent abilities consulting books to find passages to justify an outrage upon their own country.” It would be better by far, he said, to do as Jackson had done, to “throw away the books, and go by the heart.”

Ultimately, a jury averted the controversy without any resolution of the principles in dispute. After a long eight-day trial in the fall of 1841, the New York jury in McLeod’s case took a half-hour to deliver a verdict of not guilty. The jury acquitted not because they agreed with Webster and Fox instead of Benton, Seward, and Cowen. They found McLeod not guilty, the jurors said, because they were not sure he had even participated in the attack on the Caroline in the first place.

HISTORIANS HAVE LONG credited Webster with holding off war in the face of angry calls for retaliation. In August 1842, Webster and his British counterpart, Lord Ashburton, signed a treaty resolving controversies about the location of the U.S.-Canada border that had been simmering since 1783. In truth, however, it was not the Webster-Ashburton Treaty that saved the United States and Great Britain from going to war. Webster and Ashburton signed the treaty after the real crisis of the McLeod prosecution had already passed.

The treaty no more resolved the issue of soldiers’ liabilities under the criminal law than the jury’s verdict had. And when in March 1842 President Harrison’s successor John Tyler learned that New York authorities had arrested another alleged participant in the assault on the Caroline, war seemed like it might be in the offing once again. Only now did Webster earn the credit for the peace that historians have given him for the treaty with Ashburton. At Webster’s urging, the Congress passed a new law that gave federal courts the authority to stop state prosecutions of foreign citizens such as McLeod when their confinement violated the law of nations. The constitutionality of the legislation was unclear; many continued to think the federal government lacked the authority to interrupt state criminal proceedings. But Governor Seward’s term in office was fast coming to a close and New York authorities no longer had the stomach to prosecute an already difficult case if it meant flying in the face of the federal statute. New York backed down.

Mexico

SO DECISIVE WAS Webster’s success that when war finally did break out, it was not with Great Britain, but with the United States’ neighbor to the south.

On May 11, 1846, President James Polk asked the U.S. Congress to declare war. “Mexico,” he told the members of the House of Representatives and the Senate, “has passed the boundary of the United States, has invaded our territory, and shed American blood on American soil.” Under Webster’s famous Caroline formula, Polk had offered a clear self-defense basis for war. When Mexican forces under Colonel Anastasio Torrejón crossed over to the north bank of the Rio Grande to attack General Zachary Taylor’s U.S. Army of Occupation, Polk reasoned, they had passed into and attacked the United States. The trouble, however, was that many in Mexico (and some in the United States) saw it differently. They believed the border was not at the Rio Grande but at the Nueces River, 150 miles to the north. Mexican officials insisted that Mexican blood had been spilled on Mexican soil. The commander of the Mexican Army of the North called Taylor’s crossing of the Nueces “unjust, illegal, and anti-Christian.”

Historians in Mexico and the United States ever since have carried on an inconclusive debate over the location of the U.S.-Mexico border and the legality of the United States’ decision to go to war. What neither Polk nor his critics guessed—and what historians have usually overlooked—was that in a year’s time the United States would be embroiled in a different controversy about the laws of war. Once again, the issue would be the difference between war and crime. And this time the American military would merge the two to create a forerunner to the modern idea of the war crime.

AT FIRST, the Mexican War followed the European conventions for regulating combat. Mexico and the United States each committed to follow the customs and usages of civilized war. Taylor and his Mexican counterpart Pedro de Ampudia agreed that “the laws and customs of war among civilized nations” would be “carefully observed” by the armed forces of both nations. The two generals communicated through white truce flags sanctioned by the laws of war. They entered into formal capitulation agreements allowing surrenders with honor. They followed the usages of war in their treatment of prisoners. Taylor readily exchanged prisoners and routinely paroled captured Mexican soldiers, officers and enlisted men alike, despite nagging worries that some paroled Mexicans were violating their oaths by taking up arms after their release. Mexican commanders likewise viewed captured Americans “as prisoners of war, to be treated with all the consideration to which such unfortunates are entitled by the rules of civilized warfare.” Captive American officer Seth Thornton, for example, reported to Taylor that “kindness and attention” had been “lavished” upon him and his fellow prisoners. Within a short time, Thornton was back in the U.S. camp, exchanged along with all his men for the equivalent number of Mexican prisoners.

Taylor and his subordinates issued proclamations assuring the Mexican people that they, too, would be “protected in their rights, both civil and religious.” As Taylor put it in June 1846, “We come to make no war upon the people of Mexico.” When the war neared its end in January 1848, Secretary of War William Marcy boasted proudly to the Congress that the conflict had been conducted “within the rules of civilized warfare.”

But if Marcy thought the Mexican conflict had not altered the laws of war profoundly, he was deeply mistaken. As the war dragged on, Marcy and his generals had made a critical change in how the laws of war worked.

In the war’s second year, acute new problems began to develop for the American armies in Mexico. Most of the 73,000 volunteers who served in the Mexican War behaved honorably. But infamous companies such as the 1st Pennsylvania, made up of members of a Philadelphia gang known locally as the “Killers,” had been stealing and robbing even before they crossed the Nueces and the Rio Grande. Once in Mexico, volunteers continued to commit the same kinds of depredations and worse. In June 1846, Taylor worried that the volunteers arriving daily in Mexico were proving to be “a lawless set.” By 1847, he was condemning many of them as “G-d d——d” thieves and cowards. The volunteers, complained Lieutenant George Gordon Meade, acted like “Goths and Vandals”; using the conventional racial categories of the age, Meade wrote that they seemed more “like a body of hostile Indians than of civilized whites.” According to General-in-Chief Winfield Scott, the atrocities were enough “to make Heaven weep” and to cause every American “of Christian morals” to “blush for his country.”

Regular army officers were not the only observers shocked by the behavior of the raw recruits. A Louisville Journal correspondent remarked that Taylor’s march from the Rio Grande toward Monterey “was everywhere marked by deeds of wanton violence and cruelty.” At Marin, the same newspaper reporter observed “pillage, robbery, and devastation.” Volunteers such as Henry Clay, Jr., son of the powerful Kentucky politician, were shocked at the “inhumanities” committed by some of their peers. George W. Kendall, a prominent New Orleans resident, expressed the same view in a manner common among white Southerners when he wrote in disgust that an American garrison near Punta Agua “had committed offenses that negroes in a state of insurrection would hardly be guilty of.” The behavior of Zachary Taylor’s troops left a lasting mark on his reputation, though not enough of one to prevent his election as president in 1848.

Mexicans committed atrocities, too. Throughout much of the war, Mexican authorities had a weak grasp on law and order. The Mexican presidency changed hands six times in less than two years. In the power vacuum, highway robbers preyed on American stragglers and Mexican civilians alike. Even before the onset of formal hostilities, bandits murdered Zachary Taylor’s popular quartermaster Colonel Truman Cross when he wandered outside the U.S. camp. American observers wrote home of murderers run rampant. “The weapon used in most cases,” George Kendall reported, was “a slim but exceedingly sharp sword-cane.” “So expert are the cowardly miscreants in their murderous office,” he wrote, “that but one stab is necessary to take life.”

Most of the Mexican acts were not acts of war, strictly speaking. So far as anyone could tell, they were ordinarily committed by Mexican nationals, not Mexican soldiers. They were the acts of civilian criminals. In the second year of the war, however, that was about to change.

IN FEBRUARY 1847, Mexican authorities switched their tactics. For the better part of a year Mexican armies had fought and lost one pitched battle after another. Now, as Winfield Scott led 20,000 soldiers from Vera Cruz on the coast toward the capital city, Mexican commanders abandoned the set-piece battles in which they had been so badly overmatched and adopted the irregular tactics that had only recently come to be called “guerrilla war.”

The new Mexican strategy modeled itself on the Spanish resistance to Napoleon some forty years before when peasants on the Iberian Peninsula had taken up arms to harass and demoralize the French-backed occupiers. Some Mexican military men had favored such tactics from the start. But the acting president of Mexico, Pedro Maria Anaya, made the turn to guerrilla tactics official in April 1847 when he called “for the establishment of a light corps to function as part of the National Guard.” Anaya’s proclamation went out to any “citizen having sufficient means and influence” to raise a unit of at least fifty men. The call echoed through Mexico. Wherever there were high concentrations of U.S. soldiers—in Puebla, Mexico, Vera Cruz, and Tamaulipas—guerrilla companies formed in great numbers.

Guerrilla detachments soon launched attacks on American wagon trains, especially those carrying goods along the critical supply line between Vera Cruz on the coast and Winfield Scott’s army in the interior. Early in 1847, guerrillas led a stunning attack on a massive wagon train of 110 wagons and 300 pack mules on the road from Marin to Monterrey. Fifteen hundred guerrillas commanded by General José Urrea hid alongside the road until the wagons and their small escort were surrounded. Lieutenant William Barbour, the commander of the American force, had no choice but to surrender immediately. The guerrillas cut the canvas wagon covers into crude sacks and filled them with everything they could carry away. Having taken all they could, the guerrillas opened what an American medical officer later called “an indiscriminate slaughter” on the Mexican teamsters who drove the wagons for the U.S. Army. The Mexican command had issued a standing order that no quarter be granted to Mexican nationals working for the Americans. Many of them “were burned alive on their wagons.” The bodies later recovered had been “most savagely mutilated.”

Guerrillas often hid in the thick chaparral along the roads and picked off stragglers from the American lines. Men went missing from the camps, only to be found days later, dead in the heavy brush by the roadside. One victim was found with a lasso around his neck and tied to a prickly pear; he had been dragged 100 yards through the underbrush.

Guerrillas like a one-handed former highway robber named El Mocho (“The Maimed”) quickly became infamous for their brutal treatment of American stragglers. When a young U.S. drummer was captured by El Mocho’s men, for example, he was assaulted, “dreadfully wounded,” and left naked “by the roadside to perish alone.” Days later, El Mocho encountered the boy again and killed him outright, cutting the drummer’s throat “from ear to ear.” One American soldier wrote home in 1847 that the guerrillas “murder the soldiers who may, from fatigue, lag behind our army.” Sometimes “they even cut our men’s throat, heart and tongue out, hanging them on a limb of a tree right over their bodies.”

To some Mexicans, the guerrillas were heroes. In the eyes of U.S. forces, however, they were villains. As guerrilla attacks mounted, American volunteers resorted to the same brutal and often counterproductive reprisals that Napoleon’s forces had employed in Spain forty years earlier. When Mexican guerrillas killed a private in the Arkansas Volunteers, the victim’s comrades chased a large group of Mexican men and boys into a cave at the Rancho Agua Nueva near Saltillo in northern Mexico and killed between twenty and thirty of them while they huddled inside. A month later, the Texas Rangers—already notorious for their rough treatment of Mexican civilians—retaliated for an attack on a wagon train by massacring twenty-four Mexicans at Rancho Guadalupe near the town of Ramos. In the suburbs of Mexico City in September 1847, the Texans avenged the death of one of their own by killing seventeen Mexicans. And when the popular cavalry officer Samuel H. Walker was killed later in the fall in an engagement with guerrillas near Huamantla, a “wave of vengeance” washed across the countryside. One historian has described the ensuing retaliatory violence as a “rampage of looting, destruction, murder, and rape.” American soldiers on the ground described it the same way. “All around me,” reported one Indiana soldier, “was desolation and ruin.”

Guerrilla attacks and American reprisals touched off a downward spiral of violence. Attempts under Zachary Taylor’s command to allow local Mexican officials to deal with criminal acts by guerrillas neither deterred guerrilla activity nor successfully stopped unauthorized American reprisals. As one Mexican observer remembered after the war, “desolation and death” had been “reduced to a system” along the roads of Mexico. Homes were left in ashes. Ranches stood deserted. “The dead bodies of men and the carcasses of mules lay unburied along with broken and plundered wagons.”

WINFIELD SCOTT, who arrived in Mexico in February 1847 to lead the campaign to Mexico City, was as well positioned as any officer in the U.S. Army to deal with the problem of guerrilla war. Trained as a lawyer in Virginia, he had distinguished himself for more than thirty years as one of the leading professional officers of the age. In 1812, Scott had been captured by the British in a battle at Queenstown in Canada. (He almost certainly would have been executed by the British army’s Indian allies if a heroic British officer had not intervened.) While serving as a prisoner himself, he had represented the United States in prisoner of war controversies for much of the rest of the war. In the decade thereafter Scott studied military operations in Europe, compiled the Army’s new General Regulations, and wrote what became the drill manual for infantry in the U.S. Army. By 1847, he was general-in-chief of the U.S. Army, the Army’s highest-ranking officer.

Scott was also among the most well read officers in the early U.S. Army, and like many of his fellow officers he made the Napoleonic Wars of Europe his principal study. As the Mexican War progressed, Scott began to pay particularly close attention to the military failures late in Napoleon’s career. He read about Napoleon’s disastrous invasion of Russia and his catastrophic retreat back to France. And he read about the campaign of the Spanish guerrillas on the Iberian Peninsula in 1808. From Sir William Napier’s three-volume History of the War in the Peninsula and from Baron de Jomini’s writings on the art of war, Scott learned that a population aroused to guerrilla warfare could undermine the efforts of even the most well trained army.

Drawing lessons from Napoleon’s mistakes, Scott developed an innovative strategy for dealing with the twin problems of guerrilla attacks and indiscriminate retaliation by American volunteers. The first problem he took on was one he had been working on for decades: the discipline of his own soldiers. Zachary Taylor had long complained that he could not identify the perpetrators responsible for civilian deaths, even when they were his own soldiers. But if Taylor had been able to do so (and there was little reason to think he had tried very hard), he faced a seemingly insuperable problem: U.S. military authorities in Mexico lacked the authority to punish most crimes committed by American soldiers against Mexican noncombatants. The Articles of War, which traced back to the Continental Congress and which had not been significantly revised since 1806, left the authority to punish such crimes in the state and territorial courts of the United States. It had never occurred to the Congresses of the early republic that a U.S. army might fight a war of occupation in foreign territory. And so, when Taylor asked Secretary of War William Marcy in the fall of 1846 what to do with an American soldier who had murdered a Mexican soldier after the end of combat at Monterey, Marcy instructed Taylor that military tribunals were probably incompetent “to take cognizance of such a case.” Absent more authority from the Congress, Marcy advised Taylor simply to release the prisoner “from confinement and send him away from the army.”

Taylor meekly complied, but Scott thought Marcy’s advice absurd. Being discharged was exactly what disgruntled volunteers wanted most. American commanders in Mexico would never be able to maintain discipline over their men without the authority to punish those who committed crimes against the enemy.

Before he left for Mexico, Scott pressed the Polk administration to propose legislation to Congress authorizing military tribunals in Mexico to try such offenses. But neither the Congress nor the president was willing to act. Members of Congress claimed that there was no need for legislation because the president already had the power to try such crimes based on his authority under the laws of war. If he had such power, however, Polk failed to exercise it. As Scott later wrote, the question of an inherent executive power to enact a federal criminal code was “too explosive for safe handling.” In Scott’s homespun metaphor, Polk and Marcy handled the subject as gingerly as “the terrier mumbles a hedgehog.”

Scott took matters into his own hands upon arriving in Mexico. By his own order he created a new martial law authority over crimes committed by U.S. soldiers on foreign soil. Scott’s General Orders No. 20, issued at Tampico on February 19, 1847, authorized tribunals that he called “military commissions” for a wide array of acts deemed atrocities. He listed assassination and murder, malicious stabbing or maiming and rape, malicious assault, battery, robbery, theft, the wanton desecration of churches, and the destruction of public or private property. Military commissions were empowered to try any such offense committed by or upon a member of the United States’ forces, including offenses committed by inhabitants of Mexico. Scott issued General Orders No. 20 anew at each major juncture in the campaign across central Mexico. He distributed the order widely in English and Spanish at Vera Cruz in April, at Puebla in June, and at Mexico City in September.

Scott’s military commissions tried some 303 Americans during the Mexican War. As a mechanism for disciplining his own soldiers, his martial law innovation was a great success, a crucial piece of the widely praised campaign he waged from the sea to Mexico City. Indeed, Scott’s martial law order quickly became part of an American national mythology of chivalry in the Mexican campaign. It helped Americans view with pride the efforts of their army to bring order to the mounting chaos in Mexico. As one writer put it, the war had been fought with “chivalric generosity” and an “enlightened moderation” that connected the American armies in Mexico to “the best days of Knighthood.” Shortly after the war ended, the best-selling author Emma Willard wrote proudly that the “Mexican capital was not conquered by the American republic, as Carthage and other cities were by the Roman.” Mexico City had not been destroyed. It had not “become the sport of petty tyrants and a lawless soldiery.” Even critics of the war came to think that “no war, in any age or country, was ever waged upon principles so humane, so civilized” or “so Christian” as the Mexican War. Scott’s closest aides were positively effusive. “It would be a blessing to humanity,” gushed Lieutenant Colonel Ethan Allen Hitchcock, “if General Scott’s martial law order in Mexico could be recognized as an integral portion of the international law of the world.”

DESPITE HITCHCOCK’S PRAISE, one feature of Scott’s military commissions was actually quite strange. It was one thing to punish American soldiers and Mexican civilians within U.S. lines. Such authority had long existed in the basic structure of European and American militaries. The much harder problem was to understand how Scott had the right to punish commissioned members of the Mexican army.

Scott initially declined to bring regular Mexican soldiers or commissioned guerrillas into his commissions. His 1846 proposal for the Congress and for Polk and Marcy proposed to punish “inhabitants of the hostile country” who committed murder or theft or any one of a number of other crimes. General Orders No. 20 at Tampico in February 1847 similarly established jurisdiction over “any inhabitant of Mexico.” By “inhabitant,” Scott almost certainly meant noncombatants, since the word had long been used in military law as a term of art that excluded soldiers. Two months later, Scott confirmed that he did not contemplate prosecuting enemy soldiers. In a proclamation to the people of Mexico, he announced that “injuries committed by individuals, or parties of Mexico, not belonging to the public forces,” would be “punished with rigor.” Those who did belong to the “public forces” of Mexico would not, or at least not by Scott’s military commissions.

As late as October 1847, Secretary of War Marcy treated commissioned Mexican guerrillas not as criminals, but as soldiers entitled to prisoner of war status. Marcy excoriated guerrilla tactics, to be sure. They were “hardly recognized as a legitimate mode of warfare,” he wrote to Scott, “and should be met with the utmost allowable severity.” Guerrillas and their supporters were therefore not to be paroled or exchanged. But Marcy stopped short of suggesting that commissioned Mexican guerrillas were subject to criminal prosecution. Even guerrillas, he insisted, “should be seized and held as prisoners of war,” not prosecuted as criminals.

Yet as the war ground on into its final months, American officials subtly but crucially altered the legal status of Mexican soldiers engaged in irregular war. Even as Marcy articulated the view that guerrillas were generally entitled to prisoner of war treatment, Taylor began to redescribe guerrilla attacks on his wagon trains as attacks by “robbers.” The new description did not reflect a change in the underlying conduct of the Mexicans. Nor did it arise out of a change in the status of the Mexicans engaging in the conduct. Commissioned Mexican guerrilla parties were still assaulting wagon trains and killing the Mexican nationals they found acting as teamsters for the U.S. armed forces. Nonetheless, Taylor had begun to shift from the idiom of war to the language of crime.

The change in treatment moved slowly through the U.S. forces in Mexico. In the north, Brevet Major General John E. Wool decreed that “guerrilla parties” were “highway robbers under another name” and would be “executed wherever found.” Further south, Major Walter Lane’s Texas Rangers captured a guerrilla in late 1847 and executed him two days later after a hasty field tribunal. To ensure that word of the American attitude toward guerrillas would be spread far and wide, Lane ordered the guerrilla shot so that “as many Mexicans” as possible could “witness the execution.” When Major General Joseph Lane (no relation to the Texas Ranger) led antiguerrilla forces on an engagement at Sequalteplan, he made plans to execute the enemy commander as a criminal.

At the same time, the U.S. Army began convening informal military tribunals styled as “councils of war” to prosecute Mexican military recruiters caught trying to lure away American soldiers. Mexican recruitment efforts posed a real problem. Some 6,825 American soldiers deserted during the course of the war, nearly 7 percent of the entire Army; several hundred of them formed the San Patricio Battalion, made up mostly of Irish and German Catholic immigrants who signed up to fight alongside their fellow Catholics in Mexico. The military commission scholar David Glazier has identified twenty-one accused recruiters tried by councils of war beginning in June 1847. Eleven were convicted, and the punishment was “almost always death.”

In December, Winfield Scott drew on the councils of war for Mexican recruiters to formalize the treatment of guerrillas as criminals. General Orders No. 372, issued from Mexico City, announced that “atrocious bands called ‘guerrilleros’ and ‘rancheros’” were violating “every rule of warfare observed by civilized nations.” Many guerrillas acted under the commission and instruction of the Mexican authorities. But Scott no longer made such a distinction. “Whether serving under Mexican commissions or not,” Scott ordered that such guerrillas were to be sent before a “council of war” for “summary trial” according to “the known laws of war.” Councils of war, in turn, were to punish “any flagrant violation of the laws of war” by death or lashes, so long as there was “satisfactory proof that such prisoner, at the time of capture, actually belonged to any part of a gang of known robbers or murderers, or had actually committed murder or robbery upon any American officer or soldier or follower of the American Army.”

Scott’s councils of war were summary indeed, for there is almost no information in the historical record about the councils of war that tried guerrillas. No written transcripts were taken, at least none that survive. No general orders were published. As a result, we cannot be sure how many guerrillas were tried by council of war. Even the most thorough military commission scholars have found not a single surviving record of a council of war trying a Mexican guerrilla. But it seems clear that field tribunals in Mexico did exactly this. Colonel William Winthrop, who was the leading late nineteenth-century American authority on military law and who served in the Judge Advocate General’s office during the Civil War, wrote in the 1880s that “guerrilla warfare” and “violation of the laws of war by guerrilleros” were among the “principal charges referred to and passed upon” by the councils of war in Mexico. Winthrop had not been in Mexico himself, but he was in a position to know what had taken place there. Moreover, Winthrop’s report is corroborated by anecdotal evidence. Major General Joseph Lane’s antiguerrilla detachment reported using precisely such a field tribunal to execute a guerrilla in late 1847. And at least one American officer was punished for executing a guerrilla “without the sanction of a council of war.”

SCOTT’S PROSECUTIONS OF Mexican guerrillas occasioned little fanfare at the time. But they marked a transformative moment in the laws of war. The U.S. military had never seen anything like it before. In the Revolution, Washington had tried Major John André as a spy. But spies were not criminals in the ordinary sense. They were loyal servants of their country whose clandestine (and often heroic) missions exposed them to a particularly severe sanction under the rules of the game called war. Though the spy might be forgiven for overlooking the distinction, spies were executed because doing so was simply (in Vattel’s words) the only means “of guarding against the mischief they may do to us.” That was why a spy who successfully made his way back to his own army’s lines could no longer be executed, even if he was subsequently captured.

Nor were Andrew Jackson’s executions of the British subjects Arbuthnot and Ambrister in Florida in 1818 comparable. Neither Arbuthnot nor Ambrister were members of the British armed forces; they were private agents working on their own account and thus not protected as prisoners of war. The closest thing the United States had ever seen to Scott’s guerrilla prosecutions were the messy and ultimately inconclusive accusations leveled by Thomas Jefferson against Lieutenant Colonel Henry Hamilton (“the hair-buyer general”) in 1779 for stirring up savage warfare on the early frontier and mistreating American prisoners. But even there, Jefferson had stopped short of formally treating Hamilton as a criminal. At Washington’s urging, Jefferson had eventually relented and released Hamilton on parole as a prisoner of war.

Few precedents for Scott’s councils existed in the history of modern European warfare. Centuries earlier, medieval chivalric courts had tried violations of the laws of arms by knights from around Europe. But the courts of chivalry had long since dwindled into insignificance. By the time of the wars of the French Revolution and Napeoleon’s campaigns, controversial criminal punishments took place not between admitted enemy countries but in cases where one side denied that the other was entitled to the privileges of a sovereign state in wartime. When Napoleon arrested and executed the exiled French aristocrat the duc d’Enghien in 1804, for example, he charged him with treason, not war crimes. Napoleon’s chief of police famously said the controversial execution was “worse than a crime, it was a blunder”; but no one at the time suggested that either Enghien’s conduct or the execution itself amounted to war crimes. Napoleon’s regime levied the same treason charges when it executed Don Giovanni Batista, the Marquis Rodio, in Calabria in southern Italy in 1807, and again when it executed guerrillas on the Spanish Peninsula in 1808. Napoleon claimed to exercise authority as the new sovereign (Spain) or as the military governor of territory occupied by the French army (Calabria). His victims were thus treated as traitors and rebels, not as soldiers. But the United States did not claim to be the new sovereign of Mexico, and its small army could not plausibly claim to occupy the vast landscape of Mexico.7

The absence of analogues in the recent history of warfare for Scott’s treatment of the Mexican guerrillas reflected the basic structure of the orthodox laws of war as they had been handed down into the 1840s. For centuries, the law of war had been organized around separating soldiers from criminals, and for at least 100 years, jurists in Europe, Great Britain, and the United States had agreed that the key distinguishing feature—the very definition of a soldier—was holding a commission issued by a state. Those who held such a commission were privileged to commit violence in wartime. They were immune from punishment. Indeed, discussions of the laws and usages of war contained almost nothing about the punishment of crimes by men who carried such commissions.

To be sure, violations of the laws of war were met with forceful sanctions. But such sanctions were not conceived of as punishing an individual offender for an infraction against the rules of warfare. The notion of punishing individual members of the enemy’s armies for violations of the laws of war was almost completely absent. William Blackstone, the English jurist with whom every American lawyer in the first half of the nineteenth century was familiar, wrote that when an individual violated a rule of the law of nations, it was the obligation of the violator’s own government to see to it that he was punished. (As Blackstone put it, violators’ home states were obliged “to animadvert upon them with a becoming severity, that the peace of the world may be maintained.”) The victim government’s recourse, by contrast, was not to the criminal law but to diplomacy and ultimately retaliation.

It was retaliation—not criminal punishment—that formed the eighteenth- and early nineteenth-century law of war’s mechanism for responding to violations. Writers like the American Henry Wheaton and the Swiss Vattel set out elaborate taxonomies of retaliation, ranging from taking an eye for an eye (“retaliation”), to the suspension of privileges for enemy nationals (“retortion”), to the seizure of enemy property (“reprisals”). Wheaton wrote that when “the established usages of war are violated by an enemy,” retaliation was the ordinary tool “to compel the enemy to return to the observance of the law which he has violated.” As one leading international lawyer put it fifteen years after the Mexican War had ended, the law of war had not traditionally been “a Penal or Criminal Law.” It was instead “a code of regulations in between sovereigns.” A half century later, a U.S. Army officer would put the point more bluntly. The law of war, wrote Captain Elbridge Colby, was not a law of crime and punishment but a law enforced by “the cold steel of the bayonet,” by “the cannon that speak the name of Krupp,” and by “the typewriter rattle of automatic arms.” These were the tools of “the litigation of nations under the laws of war.”

There were stray exceptions. The eighteenth-century German jurist Georg Friedrich von Martens had noted as an afterthought that “soldiers who employ means which are contrary to the laws of war” could “be punished” by the enemy. Vattel similarly observed as an aside that if a prisoner of war were “personally guilty of some crime,” the capturing army was “at liberty to punish” him. A few narrow categories of persons—foreign military recruiters and assassins in particular—were said to be subject to punishment. But with the exception of isolated references such as these, Enlightenment-era writers on the law of war had virtually nothing to say about punishing violators of those laws.

The reason why was articulated most forcefully by the French political theorist Jean-Jacques Rousseau. War, he wrote, was “not a relationship between one man and another, but a relationship between one state and another, in which individuals are enemies only by accident.” A state, Rousseau explained, could only have “other States” as enemies because it was “impossible to fix a true relation between things of different natures.” Here was the same idea Daniel Webster had expressed when he opposed criminal prosecution in the McLeod episode. The Mexican guerrillas were engaged in what no one doubted counted as a war. Their targets were usually U.S. combatants. Under Rousseau’s reasoning, they were far better positioned than McLeod had been to argue for immunity from American criminal punishment.

YEARS LATER, Scott invoked the right of retaliation in defense of his military commissions. It was “a universal right of war,” Scott observed, “not to give quarter to an enemy that puts to death all who fall into his hands.” But Scott’s military commissions and councils of war did not fit the concept of retaliation very well at all. Retaliation was not an individualized practice but a collective one. It was an act of one nation aimed at an enemy nation. It could entail taking measures against enemy prisoners and enemy property, or even (in extreme cases) enemy noncombatants.

In the century before the Mexican War, however, the law of retaliation had begun to change. James Kent of New York, writing in his wildly popular 1820s book on American law, explained that in modern warfare retaliation “ought to be confined to the guilty individuals, who may have committed some enormous violation of public law.” It would be inconsistent with the spirit of the age to put “innocent prisoners, or hostages, to death” merely because “the community, of which he is a member,” was guilty of some offense. Once retaliation was so limited, there was vanishingly little space remaining between criminal justice and retaliation. All that remained was for someone like Winfield Scott to push them together.

What Scott and the U.S. armed forces did in late 1847 was to assemble scattered pieces in the eighteenth-century laws of war—the military recruiter, the assassin and the spy, the Enlightenment preference for specific instead of general retaliation—and to build from them a general principle of individual criminal liability for violations of the laws of war. Neither Scott nor Marcy had any deep interest in the coherence of the laws of war for its own sake, or in the conceptual distinctions between retaliation and punishment, or between treating individuals or states as the subjects of the laws of war. Neither man was a jurist. Scott was a hardheaded general in command of thousands of soldiers occupying increasingly dangerous foreign territory. Marcy was a practical politician best remembered today as the man who had once defended party patronage in American government on the ground that he saw “nothing wrong in the rule that to the victors belong the spoils.” But in a culture that for decades had challenged the difference between war and crime, theirs was a natural innovation. Without anyone quite understanding what was happening—without even using the phrase—Winfield Scott and the U.S. armies in Mexico had given life to the idea of the war crime.

NO ONE IN the 1840s seems to have used the phrase “war crime.” The practice of merging the laws of war with the law of crime was too new and too unself-conscious even to have been identified yet. But at least one man grasped the conceptual innovation taking place. He did not like what he saw.
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A Nathaniel Currier print from the 1848 presidential campaign. Long thought to depict Zachary Taylor, whose volunteers committed numerous atrocities in Mexico, it is more likely Winfield Scott, whose military commissions in the Mexican War were condemned by his critics.



William Jay, president of the American Peace Society and son of the founding father John Jay, objected that General Scott had dangerously reintroduced the idea of crime into the laws of war. What Scott called “murder,” Jay said, was merely the killing of “any of the guard accompanying a baggage train.” Scott had redescribed the “carrying away” of the property of the U.S. armed forces as “robbery,” but Jay countered that this was precisely the kind of violence that the laws of war authorized. Scott claimed to have developed a new institutional mechanism for enforcing the laws of war. But as Jay saw it, Scott had set aside the laws of war, not vindicated them. (Indeed, in Jay’s view, the Mexican guerrillas typically did “no more” than Americans of his father’s generation had done in the Revolution.) Worse yet, Scott had done so, Jay implied, not out of humanitarian aims but to gain military advantage. By the middle of 1847, guerrilla tactics had become Mexico’s most effective strategy, if not its only strategy. Guerrilla attacks had forced Scott to deploy more than a quarter of his troops—some 5,000 soldiers—to guard his supply lines. Executing guerrillas had allowed Scott to reallocate troops from the rear to the front.

Scott himself had nothing but scorn for Jay and the peace societies. War, Scott believed, was “the natural state of man.” He called the peace societies “moral distempers,” the “cankers of a long peace and a calm world,” and listed them alongside anti-Masonry, constitutional nullification, and Mormonism as the United States’ most glaring social disorders. In response to Jay’s objections, the general observed contemptuously that armies had always put to death those who refused to give quarter to their enemies.

The difficulty for Scott was that as far as we can tell it was a bad exaggeration to say that all Mexican guerrilla parties executed U.S. soldiers. Guerrillas rarely spared Mexican wagon drivers. But that was because they treated Mexican nationals acting for the United States as traitors, not soldiers. And while many guerrillas were reported to adopt a policy of offering no quarter to U.S. soldiers, their attacks on stragglers and U.S. wagon trains were often perfectly legitimate (if particularly maddening) acts of war.

Yet if Scott dodged Jay’s criticism, he also failed to own up to the innovative change his councils of war had made. In this sense, Jay understood something that Scott had not fully grasped about the significance of his own orders in Mexico. The councils of war marked a transformation in the orthodox laws of war. The immunity of soldiers on both sides of a war was a strange kind of moral bargain: one that immunized the enemy from the moral sanctions of the criminal law. Scott and his powerful army, however, chafed at the law of war’s awkward covenant. And as it turned out, in this one respect Scott was making the same move Charles Sumner and the peace societies had made before him. Scott, like Sumner, saw crime in what many others deemed to be war.

Paris

ACROSS THE ATLANTIC, six years after peace in Mexico, fighting broke out in the Crimea on the northern coast of the Black Sea. Britain and France went to war with Russia to stop the czar’s incursions on the declining Ottoman Empire.

William Marcy, now serving as secretary of state in the administration of President Franklin Pierce, took the occasion of the war to urge the belligerents to adopt the United States’ long-favored rule of free ships and free goods. At last, American pressure seemed to make a difference. The British government agreed to the principle and exempted from capture all the goods on board neutral vessels, even enemy-owned goods, excepting contraband of war. France did the same, adopting what had long been the American view of neutral shipping in wartime.

Marcy and U.S. diplomats in the courts of Europe celebrated the triumph of America’s cherished rule of free ships and free goods. A new day in the laws of war seemed to be dawning in Europe. From France, U.S. minister John Mason exclaimed that the circumstances suddenly seemed “most auspicious to the establishment of our cherished principles of neutral rights.” Secretary of State Marcy wrote that at last there was “a fair prospect of getting” the free ships principle “incorporated into the international code.” And at the war’s close, the ministers of Europe agreed to do just that. At the Paris peace conference in the spring of 1856, the Concert of Europe codified the maritime war rules that the allied powers had adopted during the course of the war. The Declaration of Paris—signed by the plenipotentiaries of Austria, France, Great Britain, Prussia, Russia, Sardinia, and Turkey—pledged that neutral flags would cover enemy goods except for contraband. It reaffirmed that neutral goods were not liable to capture when found aboard an enemy vessel, and that blockades had to be “effective”—“that is to say, maintained by a force sufficient really to prevent access to the coast of the enemy.” With the self-aggrandizing grandiosity characteristic of nineteenth-century European international law, the Declaration trumpeted that the principles it laid down would no doubt “be received with gratitude by the whole world.” The neutral rights principles for which the United States went to war in 1812 seemed at last to have become the governing rules for war on the high seas.

BUT THERE WAS a problem. Great Britain had dealt a joker into the game. Articles 2, 3, and 4 of the Declaration of Paris reproduced the basic view advocated by the United States since the 1790s. They adopted the American principle of free ships and free goods and codified the requirement that blockades be effective. But the first article of the Declaration set forth a different principle. “Privateering,” it announced with stentorian firmness, “is and remains abolished.”

For centuries, private vessels carrying commissions from warring states had prowled the seas, seizing enemy merchant ships as prizes and keeping the proceeds for themselves. While the pirate was a criminal, the privateer attacked enemy vessels with a commission from a warring sovereign. The privateer’s commission made him a soldier for legal purposes, entitled to the privileges of the laws of war and protected from punishment for his acts of war against an enemy. As one English commentator explained the distinction, privateers were “responsible to and punishable by the State alone from which their commission has issued.”

Statesmen and jurists had been speaking out against privateering since at least the middle of the eighteenth century. In the United States, Benjamin Franklin argued that privateering was barbaric because it was principally aimed at an enemy’s commerce, not its armed forces. The 1776 model treaty drafted by John Adams contained an article prohibiting privateering. The 1785 treaty between the United States and Frederick the Great’s Prussia banned privateering, as did Jefferson’s draft treaty with Austria the next year and a U.S. treaty with Spain ratified a decade later. Citizens’ petitions from the peace societies and their allies had urged the Congress to promote “civilization and Christianity” by abolishing privateering. As secretary of state in the early 1820s, John Quincy Adams had advocated a treaty doing just this. Indeed, privateering reproduced many of the same problems Scott and Marcy had identified in guerrilla warfare in Mexico in the 1840s. It was a form of private violence that aimed at the enemy’s commerce, not its military forces. The Declaration of Paris thus aimed to accomplish with privateering what Scott and Marcy had done with guerrilla warfare: place it outside the pale of civilized warfare, transforming it from a form of war into a form of crime.

The difficulty was that the Pierce administration believed that the United States could not afford to abandon privateering. In the most recent war with Great Britain, the War of 1812, some 517 American privateering vessels had seized around 1,350 British merchant ships and inflicted losses amounting to $45.5 million on British commerce. British ships going no farther than the Irish Sea saw their insurance rates rise by 13 percent. Now, four decades later, Marcy warned that the United States could not justifiably enter into a convention that would preclude it “from resorting to the merchant marine of the country” in the event of war. Even a cursory glance at the stunning disparities between the Royal Navy and the American naval fleet made abundantly apparent why Pierce and Marcy were so reluctant to abandon privateering. At the close of the Crimean War, the U.S. Navy consisted of barely forty vessels. The Royal Navy consisted of almost 1,000.

Given the privateering prohibition, Marcy viewed the Declaration of Paris not as a triumph of neutral rights but as a shrewd gambit by British statesmen to deprive the United States of the moral high ground. The Declaration appropriated for Britain the mantle of neutral rights and used it to criminalize a mode of warfare deemed indispensable by the United States. Writing from London, the new American minister to Great Britain, George Mifflin Dallas, seethed that the Declaration “was aimed exclusively at the great defensive weapon of the United States.” The antiprivateering article of the Declaration seemed to Dallas “the groundwork of a coercive movement by a confederacy of European sovereigns against America.” Signing the Declaration would abandon the long-standing American reliance on “voluntary action” by its citizens in wartime. At a “single stroke” it would double “the already resistless power of Great Britain’s naval means of invasion and blockade.”

Privately, British prime minister Lord Palmerston and his foreign secretary, Lord Clarendon, celebrated the Declaration as a diplomatic triumph over the upstart United States. The British, Clarendon wrote gleefully, had managed to “catch brother Jonathan in the trap which he had laid for us.”

AS IT TURNED OUT, the government of the United States would never commission a privateer again, not because it signed on to the antiprivateering principles of the Declaration (the United States never did), but because commissioning private vessels to prey on enemy shipping was an increasingly less effective mode of making war. The Declaration of Paris prohibited privateering and adopted the rule of free ships and free goods at just the moment when improvements in naval technology—the rise of steam, the advent of the ironclad ship, and vast improvements in naval weaponry—had rendered converted merchant vessels unsuited for war service. Faster naval vessels with more powerful guns made effective blockades easier to construct. And in any event, merchants had learned to transfer goods to neutral owners in order to circumvent the rules under which privateers could seize enemy property at sea. (“The capacity of carrying on war in this fashion,” one British editor wrote flatly, “has ceased.”) Preserving the authority to commission privateers at the cost of the long-sought free ships principle would thus prove to be a bad strategic mistake.

In the meanwhile, however, the lessons of the Declaration of Paris for the laws of war seemed stark. Clarendon and Palmerston had managed to do what the British had rarely accomplished in the War of Independence or the War of 1812. They had split the professed ideals of American wartime policy from its perceived interests. When Marcy and Pierce seemed to choose interests over ideals, some thought that Americans had made plain the true character of their commitments. In the United States, by the same token, the experience of the Declaration served as a rude awakening to the midcentury politics of the laws of war. For many American observers and statesmen, the Declaration revealed the laws of war to be a creature of power, not of humanitarian ideals. The laws of war suddenly seemed a body of rules for strong European states to manipulate at the expense of the weaker military forces of the United States. Marcy complained to the French minister Eugène de Sartiges that the great naval powers of Europe were acting “to subserve their own interests and ambitious projects.” George Mifflin Dallas in London accused the “combined potentates of Europe” of “forc[ing] their international code upon us.” The United States’ reliance on a volunteer military, he wrote in 1859, was at risk of being “diplomatized out of our power.” Dallas warned his fellow American diplomats to be wary of the selfless language of humanity embraced by the powers of Europe; he had learned to be suspicious when European statesmen claimed to act out of “an excess of philanthropy.”

Richard Cobden, a member of the British Parliament with pro-American sympathies, concurred in Marcy and Dallas’s evaluation. “I am afraid,” Cobden wrote in 1856, that “the law of nations has been hitherto little more than the will of the strongest.” To be sure, he added, the will of the powerful was “modified and slightly controlled by civilization.” But Cobden’s bleak observation captured the disillusioning lesson of the Declaration for American statesmen.
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FIVE YEARS AFTER the Declaration of Paris, one southern state after another voted to secede from the United States of America. South Carolina did so in December 1860. Mississippi, Florida, and Alabama followed in quick succession on three consecutive days in January 1861. Before the month was out, Georgia and Louisiana had voted to secede as well. Texas did the same on the first day of February.

For eighty-five years, American soldiers, statesmen, and lawyers had expressed admiration for the laws of war, though to be sure their enthusiasm was leavened with frustration and even occasional disdain. Those who had spoken out in support of the international laws of war included men who now defended the Union as well as men who sided with the South.

Yet on the eve of the most destructive war in American history, there was reason to worry that the laws of war might fail to gain a foothold in the brothers’ conflict between North and South. For one thing, the laws of armed conflict were made principally for conflicts between nation-states, not for civil wars and revolutions. To this day, international humanitarian law has many fewer rules for what is now called noninternational armed conflict. There were deeper and more intractable causes for concern, as well. For more than half a century, American statesmen had constructed a law of war that sheltered slaveholders in wartime. But now slavery was the very issue that had split the nation in two. The small regular army and its tiny officer corps trained at West Point embodied the law of war principles of the previous half century. But now those officers faced the daunting prospect of trying to govern mass volunteer armies of unprecedented size in a nation still powerfully influenced by the legacy of Andrew Jackson.

Moreover, for twenty years, through the activism of the peace societies, the border skirmishes with Canada, and a war with Mexico, Americans had argued about and debated with increasing controversy the difficult moral compromises the law of war entailed. They had even initiated an experiment to reintegrate the criminal law back into the laws of combat, a move that seemed to some a death knell for the effort to regulate war by law. As a final blow, the Declaration of Paris seemed to have revealed humanitarian doctrines as cover for the interests of the European states that created them.

Most of all, the Union leadership on the eve of the war was made up of men whose views of the law were up in the air. The powerful chairman of the Senate Foreign Relations Committee was the former pacifist Charles Sumner. Only fifteen years earlier, Sumner had denounced the laws of war as pernicious and absurd. Now, as he abandoned his pacifism to fight against slavery, his righteous fury seemed to admit few limits. In the spring of 1861, the new secretary of state was William Henry Seward, the former governor of New York who had fought tooth and nail with Daniel Webster to prosecute British soldier Alexander McLeod as a common criminal. Now Seward sat in Webster’s seat in the State Department. Lieutenant General Winfield Scott was general-in-chief of the Union Army. He represented the highest aspirations of the small professional army of the antebellum United States. He was deeply versed in the laws and usages of war. But he had also set in motion a new and potentially dangerous experiment, one that had criminalized an entire class of Mexican combatants. Now in 1861 Scott would have to decide on the status of the white southerners who were taking up arms by the tens of thousands.

ON THE QUESTION of the laws of war, the new president of the United States was a blank slate. Unlike Sumner, Seward, and Scott, Abraham Lincoln had virtually no familiarity with war and even less experience with its laws. When the guns sounded in April 1861, Lincoln repeated the pattern that had been developing for a generation. The gathering armies of the South, he decided, were made up of criminals, not soldiers.



PART II
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A Few Things Barbarous or Cruel

You dislike the emancipation proclamation; and, perhaps, would have it retracted. You say it is unconstitutional—I think differently. I think the constitution invests its commander-in-chief, with the law of war, in time of war. The most that can be said, if so much, is, that slaves are property. Is there—has there ever been—any question that by the law of war, property, both of enemies and friends, may be taken when needed? And is it not needed whenever taking it, helps us, or hurts the enemy? Armies, the world over, destroy enemies’ property when they can not use it; and even destroy their own to keep it from the enemy. Civilized belligerents do all in their power to help themselves, or hurt the enemy, except a few things regarded as barbarous or cruel. Among the exceptions are the massacre of vanquished foes, and non-combatants, male and female.

—Abraham Lincoln to James C. Conkling,

August 26, 1863




Chapter 5

We Don’t Practise the Law of Nations
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I’m a good enough lawyer in a Western law court, I suppose, but we don’t practise the law of nations up there . . . .

—Abraham Lincoln, April 1861

IT IS ONE of the most enduringly striking features of the United States’ greatest wartime president that he came into office with virtually no prior experience of war. Of the fifteen men who served in the office before Abraham Lincoln, only two possessed wartime records as thin as his, and their records in office did not inspire confidence. Martin Van Buren led the country’s bloody, ethically dubious, and indecisive campaign against the Seminoles in Florida in the late 1830s. Ten years later, James Polk leapt headlong into the Mexican War, a war that Lincoln himself bitterly opposed.

When compared to his Confederate counterpart, Jefferson Davis, Lincoln’s meager wartime record seemed even weaker. Davis was a West Point graduate, a six-year veteran of the Army officer corps, and a former secretary of war in the administration of Franklin Pierce. In the Mexican War, he had proven himself a brilliant battlefield tactician. Lincoln’s sole experience in armed conflict, by contrast, had occasioned more jokes than praise. In the short and sordid Black Hawk War of 1832, Lincoln had served as a captain of the Illinois militia. Historians have long speculated that Lincoln’s leadership stint in the militia propelled him into politics. But no one disputes that Lincoln’s actual role in the conflict was negligible. “I had a good many bloody struggles with the mosquitoes,” he later quipped, “and although I never fainted from the loss of blood, I can truly say I was often very hungry.”

Lincoln had no more experience with the laws of war than he did in the heat of combat. His own minister to Great Britain scoffed that the president “knew absolutely nothing” about foreign relations. His minister in Vienna worried that Lincoln did not even have the good sense to hide how little he knew. In the week before his inauguration, six weeks before the first shots of the Civil War, the president-to-be admitted to one European diplomat that he didn’t “know anything about diplomacy.” “I will be very apt,” he confessed, “to make blunders.” It was thus no small matter that one of the first problems Lincoln had to face after the firing on Fort Sumter on April 12, 1861, was a high-stakes and delicate decision about the laws of war.

A Strange Inconsistency

UP UNTIL THE middle of April, Lincoln had treated secessionists not as enemies but as criminals. “We must not be enemies,” he had told the South at his inauguration. In one sense, his words were conciliatory. But the words had a double meaning that was not lost on his listeners. For if violence broke out and the secessionists were not enemies in war, then they were criminals subject to punishment for treason. “Acts of violence within any State or States against the authority of the United States,” Lincoln had warned, were not acts of war but “insurrectionary or revolutionary” crimes.

This was no mere lawyer’s game. If the violence that broke out in the second week of April was a crime, then the humanitarian limits on war’s destructive powers had no application.

Many in the North took the logical next step. In Milwaukee, the Daily Press & News conceded that the laws of war required that nations “be hospitable to a foe,” but observed that they said nothing about how to treat a treasonous brother. The editors of the Buffalo Morning Express wrote that the secessionists were not “entitled to the considerations belonging to a common humanity.” In Missouri, the Unionist editors of the Columbia Daily concluded bluntly that if the limits of civilized war were inapplicable, then “no quarter should be shown to rebels.” The Elkhorn Independent of Wisconsin called for a “war of extermination to all traitors.” Elias B. Holmes, a former Whig member of Congress, urged Lincoln that all cities “refusing to lower the secession flag” should be “razed to the ground.” The editors of the New York Herald foresaw a conflict “vindictive, fierce, bloody, and merciless beyond parallel in ancient or modern history.” Horace Greeley’s New York Tribune predicted that “Jeff. Davis & Co. will be swinging from the battlements at Washington . . . by the 4th of July.”
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In the early summer of 1861, it was not yet clear whether captured Confederates would be treated as prisoners of war or as criminals. Harper’s Weekly artist Alfred Waud sketched a prisoner being interviewed by four Union soldiers and (at far left) a member of the local police force.



In the weeks after Lincoln’s inauguration, however, a new problem called into doubt his treatment of secession as crime. A critical piece of the early Union strategy was to cut off the southern ports to foreign trade. The importation of weapons and supplies for the new Confederate Army would be vital to the southern capacity to fight a war. Cotton exports were the economic engine of the region. But the question of how to cut the South off from the world quickly caught the United States in a foreign policy predicament. The British and French economies relied heavily on southern cotton. When Secretary of State Seward floated the idea of closing southern ports at a dinner for European foreign ministers in late March, the group objected vociferously. The British minister, Lord Lyons, warned Seward ominously that “if the U.S. determined to stop by force so important a commerce as that of Great Britain with the cotton-growing states,” he “could not answer for what might happen.” Closing the ports, Lyons told Seward, would force the European powers to choose between “interruption of their Commerce” and “recognizing the Southern Confederation.” Lyons left little doubt which choice he would prefer.

The greatest difficulty for the British, however, was not merely that closing the ports would stop the cotton trade. A bumper crop in 1860 had left British cotton markets with an excess of supply, and British cotton interests could survive virtually unscathed for another season, perhaps more, without imports from the American South. The bigger problem was that a port closure would subject vessels and crews of the British merchant fleet to the United States’ criminal laws. Lord Lyons feared that British seamen caught trying to evade the port closure would provide a cause célèbre for British cotton interests, who in turn would be in a position to exert great pressure on the British government to recognize the South and reopen the cotton trade. Writing to the British foreign secretary Lord John Russell, Lyons observed that a port closure would make British vessels and their crews subject to American criminal prosecution, a sanction that Lyons thought would impose “vexations beyond bearing.” “All kinds of new and doubtful questions will be raised,” Lyons worried.

THERE WAS ANOTHER path open to the United States, however. What would happen, Seward wondered, if the United States declared a blockade against the southern states?

At first, the distinction between blockade and port closure seemed mere wordplay, the kind of distinction only a lawyer could love. But as Seward studied the administration’s predicament, he began to understand that a blockade would be crucially different from closing the ports. Blockades were creatures of international law, not domestic U.S. law. A blockade would therefore operate according to rules that were shared on both sides of the Atlantic—rules that the British themselves had helped to forge in the wars against Napoleon a half century before. The international law of blockade would not be subject to change without notice by U.S. officials, which meant that British merchants would be able to guide their actions by reference to its known rules. Disputes would be determined by prize courts operating pursuant to the international law of prize, not by American criminal law and juries of impassioned American citizens. When Seward consulted with Lyons about the idea, the British minister conceded that “a regular blockade would be less objectionable” because the “rules of a blockade are to a great extent determined and known.”

Most of all, turning to the blockade appealed to Britain’s long-standing interests. It was Britain and its massive navy that had insisted on defending the international law power of blockades in the Napoleonic Wars. Now, fifty years later, Britain still leaned heavily on its navy as the guarantor of its far-flung empire. The blockade form thus appealed to Britain’s aim of maintaining a broad power of blockades for use in any future war against the powers on the Continent. And so, at Seward’s urging, the president issued a proclamation “to set on foot a blockade of the ports” along the coast from South Carolina to Texas. Eight days later, Lincoln extended the blockade order to the ports of North Carolina and Virginia.

The European ministers in Washington barely registered an objection. Partly this was because Lyons and other foreign ministers doubted that the tiny U.S. Navy could mount a blockade any time soon. Under international law, a blockade was only lawful if it involved a naval force sufficient to make it effective. But as Lincoln understood all too well, the size of the U.S. Navy meant that a good deal of cotton would get through for the foreseeable future. “Our ships,” Lyons winked, “could at all events resort to any Ports before which the U.S. did not establish a regular effective blockade.”

But American observers, especially many of Lincoln’s closest allies, were furious. A majority of Lincoln’s own cabinet feared that the president’s inexperience had led him into a foolish and potentially disastrous blunder. “A nation cannot blockade its own port,” spluttered a furious Attorney General Edward Bates. Postmaster General Montgomery Blair opposed a blockade in favor of “the legal and straightforward course” of closing the ports or setting up custom collection on ships stationed off the southern coast. Secretary of the Navy Gideon Welles would have to implement the blockade, but Welles was virtually apoplectic. The cabinet, he recorded in his diary, had “preferred an embargo or suspension of intercourse.” The conflict with the South, he argued, was “a civil war, and not a foreign war.” To blockade rebel territory would be to “raise the insurgents to the level of belligerents” and concede that “the Confederate organization” was “a quasi government” entitled to a position among nations. “If the interdiction is to be by Blockade,” Welles said pointedly, then it followed that “the Confederate States must be considered and treated as a distinct nationality—their collectors, revenue officers, clearance, registers &c” would have to be “recognized as legitimate.”

Lincoln seemed to have given away the game before it had even begun. Judah Benjamin, the Confederacy’s attorney general, snickered that “the blockade of the Southern ports is illegal so long as the President claims them to be ports of the United States.” Lincoln’s own proclamation seemed to concede the independent status of the South by justifying the blockade not merely under the law of the nation (singular), but under “the law of Nations” (plural). Indeed, as many saw it, the blockade proclamation made no sense at all. Lincoln coupled his blockade with a declaration that private vessels commissioned into service by the so-called Confederacy would be treated as pirates (and thus subject to execution as criminals) rather than as privateers (and thus eligible for prisoner of war status). As Welles remarked acidly, this was a “strange inconsistency” in the proclamation. Lincoln had contradicted himself, treating the Confederacy as an independent country in one breath and as a criminal conspiracy in the next. An exasperated Welles blamed Lincoln’s ignorance, the baleful influence of Seward, and an embarrassing submissiveness toward the European powers.

WHAT WELLES DID NOT grasp was that with a little push from Great Britain and France, Lincoln and Seward had stumbled into a distinctive way of thinking about the laws of war, one that would serve the nation well over the next four years and more. The blockade promised (in Seward’s words) “to avoid complications” that both Lincoln and Seward believed “would be likely to involve us in a foreign war,” and as Lincoln told his cabinet, the nation could not afford “to have two wars on our hands at once.”

That the proclamation was incoherent as a matter of international law was less important to Lincoln than the fact that it helped smooth relations with the European neutral powers. Soon after the blockade proclamation, Lincoln ran into Congressman Thaddeus Stevens, a staunch abolitionist and chair of the powerful Ways and Means Committee in the House of Representatives. Stevens complained that Lincoln’s proclamation had committed the United States “to conduct the war, not as if we were suppressing a revolt in our own States, but in accordance with the law of nations.” The president, Stevens intimated, had misunderstood the principle at stake and had gotten the legal categories backwards. Lincoln replied with characteristically self-deprecating wit: “I see the point now, but I don’t know anything about the law of nations, and I thought it was all right.” With a bit of brilliant homespun banter, the president dismissed the self-righteous Stevens. “I’m a good enough lawyer in a Western law court, I suppose,” Lincoln said, “but we don’t practise the law of nations up there, and I supposed Seward knew all about it, and I left it to him. But it’s done now and can’t be helped, so we must get along as well as we can.”

Lincoln knew far more than he let on. With a little help from the British, the president had developed a new appreciation for the laws of war, one that was grounded not in the abstract principles of Stevens and Welles but in a practical idea about what the laws of war could accomplish for the Union war effort.

THE UNION BLOCKADING squadron’s first capture came on May 12 off Charleston, South Carolina, when the steam frigate USS Niagara fired a shell across the bow of an inbound vessel called the General Parkhill. Captain William McKean of the Niagara seized the blockade-runner from its South Carolina owners and sent it to Philadelphia to be condemned along with its cargo by a federal prize court. The next week, off the coast of Virginia, Flag Officer S. H. Stringham of the Atlantic Blockading Squadron captured a dozen Virginia-owned vessels carrying cargoes of tobacco.

British vessels were soon caught up in the Union dragnet. On May 20, Stringham’s 44-gun wooden steam frigate, the USS Minnesota, captured the English bark Hiawatha and sent it to New York for judicial investigation. The next day, Stringham captured another English vessel, the schooner Tropic Wind, off Hampton Roads and sent it to the federal district court in Washington, D.C. And these were just the first. Over the next four years, the Union blockade intercepted more than 1,200 vessels, most of them owned (at least nominally) by British merchants. When all was said and done, the federal district courts condemned more than 600 vessels as prizes of their U.S. Navy captors.

SIXTY-YEAR-OLD Secretary of State William Henry Seward was the unlikely architect of Lincoln’s legal strategy for the blockade. Seward was his generation’s consummate politician. A small, rail-thin, and slightly stooped man of incongruously prodigious appetites and a taste for Cuban cigars, Seward had served as governor of New York from 1839 to 1843 and then as a U.S. senator from New York from 1849 until his appointment as secretary of state. As a senator, Seward had become known for his outspoken opposition to slavery. But as a politician, his enemies viewed him as the corrupt puppet of the newspaper publisher Thurlow Weed, the powerful backstage manager of New York’s Whig Party machine. Seward, it was said, would compromise on principle for the sake of Weed’s partisan ends. So complete was Seward’s association with Weed that even Seward joked about what others no doubt thought true: “Seward is Weed and Weed is Seward,” he quipped. Together, the two men made a formidable political team. Thanks to Weed’s influence behind the scenes and Seward’s political charisma, Seward had been the favorite to win the 1860 Republican Party nomination for president until the nomination went to the relatively unknown Abraham Lincoln instead.

Seward was a lawyer, but like Lincoln his skills did not include mastery of the fine distinctions of the laws of maritime warfare or the law of nations. What Seward had going for him was an uncanny knack for appealing to judges and juries and getting them to see his client’s side of the argument. Many worried that Seward’s skills in the law would be unlikely to serve him as well in statecraft as they had at the New York bar and in the back rooms of New York politics. Contemporaries observed that Seward had “never given any particular attention” to international law. Charles Francis Adams, Jr., who knew Seward in the 1860s, later wrote that he “did not possess what is known as a legal mind, much less one of a judicial cast.” Montgomery Blair stated plainly that Seward knew “less of public law than any man who ever held a seat in the Cabinet.” Charles Sumner, chairman of the Senate Committee on Foreign Relations, believed that Seward knew nothing of international law. Attorney General Edward Bates announced that Seward was “no lawyer and no statesman.”

Indeed, for two decades or more, Seward had been a well-known demagogue on questions of the laws of war. As governor of New York during the prosecution of the Canadian Alexander McLeod, Seward had managed the episode (with Thurlow Weed at his side) for maximum political gain. British statesmen remembered the episode very well. “His view of the relations between the United States and Great Britain,” wrote Lord Lyons to Lord Russell, “has always been that they are good material to make political capital of.”

IF SEWARD WAS the architect of the blockade, Secretary of the Navy Gideon Welles was its master builder. As an administrator, Welles did work that was nothing short of astounding. Beginning with a navy of merely sixty-seven ships, most of which were either out of service or on duty in far-flung posts around the world, Welles was asked to blockade some 2,000 miles of dense and intricate coastline. Only twelve vessels were ready for operation in U.S. waters when the war began. By the end of 1863, Welles had built a navy comprised of 588 seaworthy vessels. The blockade was never a perfectly tight fit. Historians estimate that three or four blockade-runners made it to their destination for every one the Union Navy captured. Yet the blockade deterred many of the largest vessels from even trying and dramatically reduced the tonnage of trade to southern ports. Without Welles’s indefatigable efforts at the Navy Department, the blockade might never have made the kind of contribution it did.

For all his success, Welles had to be cajoled by Seward and Lincoln to comply with the administration’s legal strategy for the blockade. An old newspaper man from Hartford, Welles had developed a well-earned reputation for self-righteousness. He was dogmatic and rigid where Seward was practical and savvy. From the beginning, Welles viewed Seward’s invocation of the international laws of war as an unprincipled mistake and an embarrassing concession of weakness. The secretary of state, Welles later wrote, lacked “the bold and vigorous mind to assert and maintain a right principle, if fraught with doubt and difficulty, provided there was an easier path.” An executive order closing the ports as a matter of U.S. law was the principled path. The ports of the seceded states were, after all, still U.S. ports. But the blockade had been the easier path, and the rash secretary of state had capitulated to European pressure. So upset was Welles that his first orders to the blockading squadron inadvertently recharacterized Lincoln’s proclamation as a port closure instead of a blockade. “I am embarrassed,” he confessed to the president, “as to the instructions I am to give our naval officers.”

In Welles’s view, turning to international law was certain to produce an endless series of crises and controversies. “Every capture,” he warned the president, would be “resisted in the courts” by neutral foreign nations and the insurgent states alike on the ground that the United States could not legally blockade a region of its own country. Foreign merchants and the southern states, Welles worried, would forge a “common enmity” toward the United States because the blockade was nothing less than a limited “war against the commerce of the world.”

Seward’s intuition was precisely the opposite. In Seward’s estimation, the existence of a common body of law governing the clash between Union vessels and neutral merchants on the seas—and especially a body of law in which the United States could appeal to rules in which Britain had a shared interest—would minimize the conflict on the seas between the United States and foreign nations. The quick-minded Seward enjoyed needling his ponderous cabinet colleague. On more than one occasion, Seward provoked Welles by admitting that he had never “looked in [a] book on international law”—not even once—since entering the office of secretary of state.

THE BLOCKADE CONTROVERSY soon sent lawyers and judges scurrying to the books Seward claimed to disdain.

As prize vessels arrived in the ports of the North, the argument between Seward and Welles now reappeared in the courts. What would happen there was anyone’s guess. Roger Taney of Maryland, the author of the Dred Scott decision in 1857, was the increasingly frail but ardently anti-Lincoln chief justice of the United States. In 1861, he had issued an opinion denying Lincoln’s authority to suspend the writ of habeas corpus.8 Lincoln had evaded the chief justice’s order, but adverse decisions in the prize cases would be much harder to ignore. Richard Henry Dana, Jr., the federal district attorney in Boston, worried that Taney “would end the war” by undoing the Union’s capacity to stop imports to the South. “Where it would leave us with neutral powers,” Dana wrote to the American minister in London, was “fearful to contemplate.” In the worst-case scenario, the United States would be liable for millions of dollars in damages to Great Britain and France for prizes taken during the first two years of the war.

The administration did all that it could to delay a decision on the blockade by Taney’s Court. William Evarts of New York, thought by some to be “the foremost trial lawyer of his day,” urged Attorney General Bates not to let the cases reach the Supreme Court until the Lincoln administration had the chance to appoint some of its own justices to the Court. Bates agreed and did what he could to keep the cases percolating slowly through the lower federal courts. Congress got into the act as well. Even as the first prize cases were being argued at the Supreme Court in February 1863, Congress passed hurried twelfth-hour legislation adding a tenth seat to the Court and giving Lincoln the chance to swing the decision in his favor.

The additional seat on the Court proved unnecessary, but only by the thinnest of margins. On March 10, 1863, Justice Robert Grier of Pennsylvania wrote an opinion for the Court upholding the blockade by a bare 5–4 vote in four cases that came to be known together as the Prize Cases. Grier had long been a vociferous opponent of abolition and a loyal friend of the slaveholder class in controversial fugitive slave cases. In the Dred Scott case, Grier had voted with Taney and the majority. Grier had even colluded behind the scenes with his fellow Pennsylanian, the president-elect James Buchanan, to shape the Dred Scott decision in a way that aimed to take the slavery question out of politics once and for all. With Grier’s support, the decision had effectively declared the antislavery platform of Lincoln’s Republican Party unconstitutional.

Six years later, however, Grier’s opinion in the Prize Cases leaned hard in Lincoln’s favor. Grier skewered the pretensions of citizens of the rebel states seeking to have their vessels restored. Counsel for the vessel owners had protested that “there must be war” before there could be a blockade that would give courts the jurisdiction over prizes. But Grier’s decision rejected the formal distinction between war and crime that the petitioners urged on the Court. “The law of nations,” Grier wrote for the Court’s five-justice majority, was founded on “the common sense of the world.” It contained no “anomalous doctrine” such as the one the vessel owners advocated. It simply was not true that the supporters of the Confederacy could not be “enemies” merely “because they are traitors.” A belligerent party claiming to be sovereign in a civil war, Grier continued, “may exercise both belligerent and sovereign rights,” not because of some arcane legal doctrine but because of good reasons based in practical common sense. Allowing the sovereign to mix war powers with sovereign powers would allow for application of the laws of civilized war; combat in civil wars would thus be regulated by “the milder modes of coercion which the law of nations has introduced to mitigate the rigors of war.” But the law of war’s shield came coupled with a sword. To allow the South to claim the protections of the laws of war without bearing the costs made no sense at all.

Some said Grier had embraced a theory advanced by Republicans on the floor of Congress the previous year. Charles Sumner, who had cast off his pacifism to make war against slavery, had made the point with characteristic panache: “Our case is double,” Sumner announced in the Senate, “and you may call it Rebellion or War, as you please, or you may call it both.” In fact, the theory advanced by Grier for the Court and articulated by Sumner in the Congress was none other than the mixed theory of the April 19 blockade proclamation itself. By establishing a blockade and declaring southern privateers to be pirates, Lincoln had insisted that the preservation of the Union could be a war and a criminal law enforcement action at the same time, that there was no need to choose either paradigm once and for all. With Seward’s help, Lincoln had discovered that the laws of war did not so much restrict his power as augment it. International law offered a respectable power, one that promised to be appropriately restrained and responsible. But it was an awesome power nonetheless. And after the Prize Cases, Lincoln’s mixed theory had the Supreme Court’s endorsement.

NO DECISION BY the Supreme Court could change a basic fact of life about the blockade: huge profits were available for those with the courage and skill to run past it. Merchant captains who had earned $150 per month before the war now made upwards of $5,000 a month as skilled blockade-runners. The price that cotton fetched in England and France increased. And the cost of goods imported to the South shot up dramatically. It was little wonder that the blockade-runners toasted the cotton growers, the blockade, and the British textile manufacturers. “To a long continuance of the war!” went the favorite cheer of the blockade-runners.

The flow of illicit commerce into the South ensured that the legal controversies over the blockade would continue beyond the Prize Cases. Legal loopholes threatened to undo the blockade’s effectiveness, and nowhere were those loopholes more expansive than at the wide estuary where the Rio Grande emptied into the Gulf of Mexico. The sleepy town of Matamoros on the Mexican bank of the river was well known to residents of the United States as the site of the first engagement of the Mexican War in 1846. Fifteen years later, its location on neutral Mexican territory just across the river from Brownsville, Texas, made it a hub for merchants looking to make an end run around the Union blockade. Where a half-dozen vessels might have appeared in any given year, now dozens arrived every week with goods nominally headed for the neutral port but destined to be taken across the river into Texas and the South in return for cotton moving in the opposite direction. By early 1863, the commander of the U.S. Eastern Gulf Blockading Squadron, Captain Theodorus Bailey, reported a flotilla of 200 vessels anchored off the mouth of the Rio Grande. One Union naval officer at Key West concluded that “hope of crushing the rebellion” by blockade would be “utterly in vain” so long as “unlimited supplies” poured through the Rio Grande into Texas.

Secretary Welles determined to bring the Matamoros trade to a halt, but he soon learned how difficult that would be. In February 1862, Commander Samuel Swartout of the USS Portsmouth seized a British screw steamer called the Labuan found floating off the Rio Grande and sent it with a prize crew to report to Flag Officer William McKean, now commanding the Gulf Blockading Squadron. When McKean received the vessel, he was perplexed for there was nothing about it that proved its liability to capture. The Labuan was a neutral vessel in neutral Mexican waters. It was loaded not with contraband of war but with cotton. The traditional American rule that free ships made free goods protected the cargo unless the vessel carrying it had run the blockade. But the United States could not blockade the Mexican port of Matamoros without going to war against Mexico. In Washington, Lord Lyons demanded an explanation from Seward, who (hard-pressed to come up with one) deferred the question to the prize court in New York. In May, Judge Samuel Betts in New York—a district judge with thirty-five years experience on the bench—restored the vessel and its cargo to its owners, finding no legal basis for its capture.

Into 1863, the Western Gulf Blockading Squadron seized a parade of British vessels off the mouth of the Rio Grande. But the federal courts adjudged each and every such capture illegal and ordered restitution to the owners of the vessels and their cargo. The Union blockade had run headlong into one of the cardinal rules of the laws of war, a rule that the leading American statesmen of the early republic had done their best to promote and expand: Neutral vessels had a right to carry noncontraband cargo to neutral ports. In case after case out of Matamoros, the federal courts affirmed this principle and ruled against U.S. Navy captors.

IN THE EASTERN GULF, the Union Navy experimented with a new strategy for staunching the gaping hole in the blockade. This time the courts went along.

The British port of Nassau in the Bahamas lay only 180 miles east of Florida. By the fall of 1861, Secretary Welles had become convinced that “large quantities of arms and other articles contraband of war” were being “shipped to Nassau with the avowed object” of being sent from Nassau to “the rebellious ports” of the South. In November, Welles ordered the Navy to stop trade from the Bahamas to the southern coast of the United States. But doing so required that U.S. naval officers distinguish between vessels engaging in protected trade between Europe and the neutral port of Nassau, on the one hand, and those vessels covertly intending to run the blockade into Florida or another blockaded port on the southern coast, on the other. In some cases, the evidence was clear enough that a vessel claiming Nassau as its destination was really destined for a blockaded port. But in others, captured vessels had no ulterior destination beyond Nassau, even though their cargoes were likely to be “transshipped” (to use the maritime vernacular) by a separate vessel to a blockaded port.

The transshipment cases placed the United States in another awkward situation. Ever since the founding days of the republic, Americans had protested the British doctrine of continuous voyage, a doctrine that prevented neutral vessels from engaging in otherwise unlawful commerce by merely adding a pretextual intermediate port to their voyage. The rule had been laid down in the infamous Essex case in 1805 by the British Lords Commissioners of Appeal in order to stop the American merchant fleet from carrying goods between the European Continent and the West Indies. In the run-up to the War of 1812, American war hawks had decried the Essex decision’s theory of continuous voyage as an outrageous imposition on the rights of neutral commerce.

Now, however, the United States took a different position. In February 1863, Commander Thomas H. Stevens of the USS Sonoma captured the English bark Springbok headed for Nassau and loaded with a cargo of contraband. The cargo included brass buttons marked “C.S.N.” and “C.S.A.,” presumably for the Confederate States Navy and Army respectively, along with hundreds of pairs of army boots, gray army blankets, and a small number of sabers and bayonets. The vessel was English-owned and had departed from London for a neutral port. But Stevens took the view that what mattered was the ultimate destination of the cargo. The courts agreed, at least when the cargo was contraband of war. Chief Justice Salmon Chase, whom Lincoln had appointed to replace Taney when Taney died in 1864, ruled that “the voyage from London to the blockaded port” was “one voyage” and that the cargo was thus liable to condemnation “during any part” of the extended voyage “from the time of sailing.”

The United States pushed the doctrine of continuous voyage still further in a capture that brought Chase and the Court back to Matamoros. In late February 1863, the USS Vanderbilt captured the English steamer Peterhoff off St. Thomas in the Virgin Islands carrying a cargo of blankets, men’s army bluchers, and artillery boots. The vessel was headed for Matamoros, and Chase observed (as all courts had observed in the earlier Matamoros cases) that neutral commerce with a neutral port was “entirely free.” The Springbok decision meant that contraband cargo intended for transshipment to a blockaded port was subject to capture and condemnation. But the Peterhoff presented a different and still harder problem: not transshipment from Nassau by seafaring vessel to a blockaded port, but inland transportation from the neutral port of Matamoros to enemy territory in Brownsville. In 1801, Sir William Scott of the British Admiralty Court had ruled in the midst of the Napoleonic Wars that the prospect of overland transportation of goods from a neutral port to a blockaded port did not make otherwise free commerce subject to capture. The British, who had long pressed for restrictive interpretations of neutral rights, had thus declined to claim a right to capture goods using overland transportation to circumvent a blockade. But in 1863 Seward and Welles pushed for just such a right, and the courts recognized it. Chase and the Supreme Court ruled that where the cargo was made up of contraband of war, it was subject to capture “when destined to the hostile country, or to the actual military or naval use of the enemy, whether blockaded or not.” As in the continuous voyage cases, all that mattered was the intended destination.

Had the United States betrayed its principles? Observers at the time certainly thought so. Lord Russell wrote to the American minister in London that he could hardly believe the United States was really altering its formerly “humane policy” of trying “to assuage and mitigate the horrors of war.” The influential British international lawyer Montague Bernard charged that U.S. reversals of its long-standing positions “raised an inference that general rules of international conduct are practically useless” and merely “trampled underfoot in the heat of passion” or disregarded at the merest hint of a “temporary interest” to the contrary. And historians ever since have seen in Union actions evidence of a hypocrisy embedded deep in the DNA of international law. Frank Owsley, a historian who was a die-hard advocate of the South and president of the Southern Historical Association, put it harshly but essentially captured the views of less partisan historians before and after him. “Old Abe,” Owsley insisted, had “sold America’s birthright for a mess of pottage.”

The problem is that these critiques fundamentally misunderstood the project on which Lincoln and Seward embarked in 1861. As the Court grasped in its Prize Cases opinion of 1863, Lincoln and Seward had adopted a mixed theory of the legal status of the Civil War. They had not invoked the laws of war at sea for the purposes of governing the relationship between the Union and the so-called Confederate States of America—at least not at first. Instead, they had invoked the laws at war for the far more limited project of managing the United States’ relationship with neutral foreign powers, most importantly Great Britain. Lincoln had said just this in the initial draft of his first message to Congress in July 1861 when he wrote that it “scarcely needs to be considered” whether the blockade was “technically a blockade” or not, so long as foreign neutral nations agreed that “as between them and us, the strict law of blockade shall apply.” For the purposes of regulating the relationship with Great Britain, the only important practical consideration was that British statesmen concur with the American interpretations of the laws of war at sea. But this hardly made the international laws of war a hypocritical cloak for underlying Union interests. By adopting the international laws of war at sea, Lincoln and Seward aimed simply to opt into a whole array of ready-made answers to questions arising between the United States and foreign neutrals.

Dozens of such questions appeared during the course of the conflict, and the laws of war supplied a host of useful answers. At various times in the war, the laws of war at sea facilitated the exit of foreign merchants who found themselves anchored in southern ports upon the declaration of the blockade. They governed the status of foreign nationals found aboard blockade-running vessels, ensuring that they were treated as neutral foreign nationals rather than prisoners of war or criminals. Law of war rules resolved thorny questions such as the proper disposition of a captured vessel whose crew had subsequently seized the vessel back from its U.S. Navy prize crew. The same laws of war provided standards to govern the compensation of foreign nationals for injuries they received in the war effort (something the Lincoln administration did repeatedly) and for denying such compensation when appropriate. In each of these controversies, and in myriad others, the law of war helped guide the U.S. and neutral powers down a path toward mutually acceptable resolutions to potentially explosive difficulties. That the United States had reversed its earlier positions on the doctrine of the continuous voyage was no matter, because the Lincoln administration had not committed itself (and never would commit itself) to treating the South as a belligerent entity entitled to all the rights and privileges of warfare. The administration had adopted the laws of war at sea for the much more limited purpose of smoothing its relations with Britain and France.

To be sure, Seward was playing a dangerous game. The usefulness of the law stemmed in no small part from the legitimacy it derived by seeming fixed and durable. If the United States’ careful tailoring of the rules between it and Great Britain came to seem too much like playing fast and loose, the law’s capacity to achieve practical ends such as coordinating conduct in times of crisis might be diminished.

It was a dicey strategy, and Secretary of the Navy Welles (among others) never quite grasped what Lincoln and Seward were up to. Until his death more than a decade after the end of the war, Welles would continue to criticize what he saw as Seward’s blunders: errors of principle to which he thought Lincoln had all too readily consented. But Lincoln and Seward were engaged in something other than a careless abandonment of American principles. What distinguished Lincoln and Seward from Welles was that neither the president nor the secretary of state believed that the rules of war at sea were principles worth fighting for in and of themselves. For them, the rules were means, not ends.

Dog Eat Dog

IN THE FALL of 1861, the laws of war meant everything in the world to a thirty-eight-year-old South Carolina man named John P. Calvo.

On July 19, 1861, Calvo had sailed out of Charleston Harbor aboard the Dixie, a modest three-gun schooner. Calvo had a wife, Mary, and two children aged fourteen and twelve. He was a printer by trade, the publisher of the Spartanburg Express in the state’s hilly upcountry. But in the summer of 1861, Calvo had embarked on a new enterprise. Along with thirty-four other men he had joined the crew of a Confederate privateer, a vessel commissioned by Jefferson Davis to capture Union vessels and their cargoes.

As Calvo and the Dixie slipped past the Union blockade and onto the high seas, they joined dozens of other crews taking part in what had become a craze in port cities across the South. For weeks the promise of huge profits from privateering had sent southern ports like Charleston and New Orleans into a frenzy as ship owners sought to refit their vessels and organize privateering companies. New Orleans observers enthusiastically predicted that nearly 1,000 private vessels would soon enlist in the cause.

The Dixie’s early days at sea seemed to vindicate the hopes of its investors and crew alike. After four days, the crew overhauled and captured the bark Glen of Portland, Maine, and sent it with its cargo of almost 400 tons of anthracite coal to Moorehead City, North Carolina, for adjudication. The Dixie’s owners and crew expected to net over $10,000 after the auction of their prize and its cargo of coal. Two days later the Dixie captured another vessel, the Mary Alice, bringing sugar from the West Indies to New York. The Dixie’s captain, Thomas Moore, assigned Calvo to the prize crew with orders to bring the Mary Alice into port for adjudication.

But Calvo and the skeletal prize crew of four other seamen from the Dixie never made it back into port. On August 3, at around 11 a.m., lookouts aboard the U.S. frigate Wabash spotted the Mary Alice off Wilmington, North Carolina. The Wabash gave chase, eventually capturing the Mary Alice and its crew of five from the Dixie. Captain Samuel Mercer of the Union Navy promptly sent the Confederate prize crew to New York, not as prisoners of war but as pirates. By the end of August, Calvo found himself imprisoned at Fort Hamilton in what is now Bay Ridge, Brooklyn. A month later he was transferred to the bowels of New York City’s infamous prison, the Tombs, to await prosecution as a pirate. And a month after that he wrote a letter to Abraham Lincoln.

Calvo was not entirely honest with Lincoln. The canny newspaperman from South Carolina described himself as “a poor man,” one who had not had the “chance to butt his head against a College wall.” Calvo wrote disingenuously that it might be pointless for an uneducated man such as himself “to bandy words with you and others at the head of affairs.” But if he hid his familiarity with language, his message was clear: he and his fellows were prisoners of war, not pirates. “You can no more make us out Pirates than you can the Army Prisoners of the Confederate States.” His status was the same as that of men captured in “the Federal Navy and Federal Army,” he noted, and indeed the same as “the Privateersmen” of the United States “when she was in her infancy and rebelled against England.” But whether or not Lincoln would concede the point as a matter of principle, Calvo made a further and more disturbing observation. The character of the conflict now washing over the shores of the United Sates, Calvo insisted, turned on Lincoln’s willingness to offer Calvo and his fellow privateers prisoner of war protections. If the Union refused to recognize privateers as soldiers, Calvo warned, the war would quickly become a “dog eat dog” fight. Calvo seemed for the moment to believe his description of himself as unlettered: “Steal my dog,” he warned, and “I will steal your cat.” However awkwardly he put it, Calvo had identified the logic of reciprocity in the laws of war. If the privateers of the South were “considered and treated as Pirates,” then “those belonging to the Army and Navy” of the North would doubtless be “considered and treated the same.”

LINCOLN’S APRIL 19 blockade order had promised to treat southern privateers not as legitimate combatants but as stateless pirates.

But southerners instantly objected that if Lincoln had invoked the laws of war by imposing a blockade, he could hardly reject the application of those same laws to Confederate privateers. In South Carolina, journalists reported “a good deal of joking”—and even derision—about the report that “Old Abe” had ordered Union cruisers “to treat the crews of Confederate privateers as ‘pirates.’” Confederate attorney general Judah Benjamin warned grimly that the Confederacy had “an easy remedy for that.” For any man whom the United States dared to execute, Benjamin threatened, the Confederacy would “hang two of their people.”
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The Union indicted Confederate privateers instead of treating them as prisoners of war; here, the Union sinks a privateer called the Petrel outside Charleston Harbor in July 1861.



Once the Union began to pick up privateers and arrest them for piracy, the problem became more serious. Southern newspapers like the Charleston Mercury excoriated the “insane and blood-thirsty spirit ruling the Government of the North.” “If the hair of the head of a single man of this crew is injured,” wrote the Mercury’s editors, “South Carolina will demand that the outrage be atoned for—an eye for an eye—a tooth for a tooth—a life for a life.”

Jefferson Davis himself responded to Lincoln on July 6 in a letter delivered personally to the president by Winfield Scott, now in his final days as the Army’s general-in-chief. The Confederate president sounded the same note struck by George Washington writing to the British general Thomas Gage outside Boston in 1775. “A just regard to humanity and to the honor of this government,” Davis told Lincoln, required that the Confederacy “deal out to the prisoners held by it the same treatment” given by the Union to the Confederate privateers. “Retaliation,” Davis warned, would be extended as far as necessary to force the United States to abandon its treatment of privateers as pirates, a treatment that Davis insisted was “unknown to the warfare of civilized man, and so barbarous as to disgrace the nation which shall be guilty of inaugurating it.”

The problem of southern privateers caused Secretary of State Seward to revisit the country’s embarrassing Declaration of Paris episode. In 1856, Great Britain had deftly outmaneuvered the United States when it arranged a multilateral treaty that adopted American neutral rights principles while prohibiting the use of privateers. Unwilling to abandon its longstanding reliance on privateers, the U.S. had rejected the treaty as a ruse by more powerful European states. Five years later, now occupying Britain’s customary place as the stronger sea power in an armed conflict, the United States switched its position. Seward saw an opportunity to strike at the Confederate privateers by signing on to the Declaration’s prohibition on privateering. The secretary of state authorized Charles Francis Adams in London to accept belatedly the British invitation of 1856 to join the Declaration. If Britain were to refuse, Seward added, it could “only be because she is willing to become the patron of privateering when aimed at our devastation.”

Seward’s gambit failed, however, and it failed because invoking the laws of war had consequences. The United States’ attempt to characterize the South’s privateers as criminals and pirates followed fast on its description of the South as a legitimate belligerent for purposes of the blockade. The contradiction was too much for many to swallow. William Howard Russell, correspondent for The Times in London, scoffed that “[t]he inconsistencies of the Northern people multiply ad infinitum.” It seemed to Russell a “farce” to try the privateers as pirates for acting on “the authority of a pretended letter of marque from one Jefferson Davis.” “One Jeff Davis,” Russell quipped, “is certainly quite enough for them at present.”

British statesmen saw the situation in much the same way. When Seward and Adams asked for admission to the Declaration of Paris, Lord Lyons agreed to allow it but only as applied to future conflicts, not in the war that had already broken out with the South. Seward answered with the administration’s standard line on the privateers. The conflict with the South, he replied, was not a war but an insurrection, and as such the Declaration would apply to bar southern privateers even though the insurrection was already underway. To this, Lord Lyons had a devastating reply. “Very well,” he told Seward. “If they are not independent then the President’s proclamation of blockade is not binding. A blockade, according to the definition of the convention, applies only to two nations at war.” Invoking international law’s powers in April to erect a blockade had made denying its protections in May far more difficult. Did the United States plan to treat Confederate soldiers as criminals, too? For it was hard to see why there ought to be a difference in the treatment of the South’s privateers and its soldiers on land. Britain, explained the British foreign secretary Lord Russell, would try to keep the conflict at sea and on land “within the rules of modern civilized warfare.”

SEWARD’S DECLARATION OF PARIS ploy may have failed, but the piracy prosecutions proceeded nonetheless. In light of the British pressure and Jefferson Davis’s retaliation threats, a stark question arose. Did Lincoln have the courage to hang Calvo and the other alleged pirates?

At first it seemed he did. On July 16, a federal grand jury in New York indicted as pirates twelve crew members from the Charleston privateer Savannah. In August, a grand jury in Philadelphia did the same for five men from the privateer Jefferson Davis.

The trials that ensued in October were national spectacles. The nation’s most prominent lawyers argued before packed courtrooms. National political figures sat in the galleries. Supreme Court Justice Benjamin Grier presided in Philadelphia, where the first piracy trial started on October 22. After just three days of argument in the courtroom, the jury took a half hour to return a verdict of guilty against William Smith, the captain of the prize crew from the Jefferson Davis. The court sentenced him to death by hanging. In the subsequent days another Philadelphia jury returned guilty verdicts against three more men from the same crew.

The New York trial of the officers and crew of the Savannah began a day after the commencement of the Philadelphia trial. It had all the same pomp and circumstance. Supreme Court Justice Samuel Nelson presided. But the New York trial produced a very different outcome.

For the defense, the renowned criminal defense lawyer James T. Brady teamed up with the dean of the New York bar, Daniel Lord, and a rising young lawyer named Algernon Sullivan. They squared off against the government’s favorite hired gun, William Evarts, whose mentor Lord was now his adversary in one of the biggest cases of their careers.

From the start, the case proved to be a bitter fight. Even before the trial began, Secretary of State Seward threw the defense lawyer Algernon Sullivan into prison for seditious contact with the enemy. (Sullivan had corresponded with Confederate officials in Virginia on behalf of his clients.) Daniel Lord represented John Harleston (the first mate of the Savannah and the son of one of Lord’s Yale College classmates) and insisted that the government’s position was hypocrisy through and through. Right down the hall in the very same courthouse, Lord spluttered, federal judge Samuel Betts was condemning Confederate vessels captured by a Union blockade force that presupposed a state of war between North and South. But if the Confederacy was capable of carrying on a war, then it ought to be able to commission privateers, too. Almost beside himself, Lord fumed about a government that claimed to treat southerners “as enemies, for the purpose of confiscation” but “as traitors and pirates, for the purpose of execution.” It was “a glaring inconsistency,” Lord exclaimed. Sullivan, released on an oath of loyalty from the dungeons of Fort Lafayette in New York Harbor only days before, pushed his luck by exhorting the jury to remember that their fathers had been revolutionaries, too, and that they had “judged for themselves what Government they would have.”

For all the controversy in the Savannah case, there was little disagreement about the essential facts. The dispute was over how to characterize them. Was the Civil War a conflict in which commissioned private vessels were legitimate privateers like the American privateers of the War of 1812? Or was it a criminal conspiracy in which the so-called privateers were really mere pirates like the members of so many antebellum filibustering expeditions in South America? For six days, the lawyers debated the case. And in the end, the defense arguments won out. When the jury came back deadlocked, Justice Nelson sent them back to the jury room to try again. But when the jury again failed to reach a decision, the government’s case collapsed. For all his persuasive capacity, William Evarts had simply been unable to persuade the jury that the armed conflict with the South—then finishing its sixth month—was anything other than a war.

Prosecutors planned to retry the Savannah crew on the same piracy charges, but the hung jury took the wind out of the prosecution’s sails. For men like Calvo waiting in the Tombs, the government’s inability to get a conviction in the Savannah case meant that their day in court would never come. In Philadelphia, plans to execute Smith and his crew were quietly put on hold. And late in the fall, Lincoln and Seward abandoned the piracy prosecutions altogether. By February 1862, the privateers imprisoned in New York were transferred from the Tombs to Fort Lafayette and redesignated as prisoners of war. At the end of May, Calvo and the privateers from the Savannah and two other Confederate privateering vessels were discharged as part of a prisoner exchange between North and South.

ONE THING THAT had happened between the captures of the privateers in June and their trials in the fall was the first great land battle of the war. At Bull Run, on July 21, 1861, almost 500 Union soldiers lost their lives, as did almost 400 from the Confederate Army. Altogether, another 2,700 were wounded.

More important for the course of the conflict were the 1,300 Union soldiers captured by the Confederacy. Two weeks after Jefferson Davis sent his ominous retaliation letter to Lincoln in early July, Bull Run had made retaliation a credible threat. The South could now impose the laws of war on the North by sheer force. From the end of July onward, reciprocity between the two sides became a tacit basis for abandoning the piracy prosecutions and steadily expanding the role of the laws of war in the Union war effort. Indeed, Lincoln and Seward decided to change the privateers’ legal status from pirates to prisoners of war after an interview with Congressman Alfred Ely of New York, who himself had been captured at Bull Run. Ely had been one of the numerous northern spectators captured in the chaos of the end of the battle. In November 1861, after the Philadelphia convictions and while retrial of the Savannah officers was still a live possibility, Ely had been forced by his Confederate captors to draw from a tin the names of the Union officers who would stand as hostages for the humane treatment of the Confederate privateers in Union hands.

Yet if Lincoln’s piracy prosecutions came to naught, so did the Confederacy’s privateering plans. Despite predictions of hundreds of vessels disrupting Union commerce, the Confederacy ultimately commissioned only fifty-two privateers, many of them barely fit for service and some of them so small and poorly armed as to be no threat to northern merchant vessels at all. When it turned out that the Union blockade had made it too difficult for Confederate privateers to reach the high seas, let alone get their prizes back into southern ports, southern ship owners lost interest in privateering as quickly as they had taken it up.

In the end, the problem of privateering took care of itself. But the piracy trials had revealed something important to the Lincoln administration. Invoking the laws of war to mobilize the power of the blockade was not free. It had come with consequences. It had bound and constrained the Lincoln administration in the federal court in New York City in October 1861 when the jury refused to convict the southern privateers. In the months and years to come it would do the same in the court of public opinion and in the diplomatic courts of Europe. As 1861 came to a close, however, Lincoln and Seward were about to learn that sometimes being constrained by the laws of war could be useful.

Hero of the Hour

CAPTAIN CHARLES WILKES was a national celebrity. In July 1842, he had returned with fantastic discoveries after four years in command of the United States Exploring Expedition in the South Pacific. In the hulls of the expedition’s two surviving vessels (the expedition had started out with six), Wilkes carried 2,000 previously unidentified species of plants and animals. Wilkes and his crew had logged 87,000 miles and mapped 280 Pacific islands. His flagship, the Vincennes, carried a dying Fijian man whose skull (along with 40 tons of specimens and artifacts) would soon become part of the founding collection of the Smithsonian Museum in Washington. Wilkes had discovered a continent—Antarctica—a massive part of which (1500 miles of coastline) would be named after him: Wilkes Land. He was a modern-day Columbus. As Mark Twain later remembered, “the name of Wilkes, the explorer, was in everybody’s mouth.”

Yet as a commander, Wilkes had been erratic, abusive, and self-promoting. In the midst of his triumphant return, Wilkes’s subordinate officers dragged him before a court-martial, which convicted him of illegally flogging the seamen on board the expedition’s vessels. The commander quickly became as renowned for his pugnacious temperament as for his discoveries. And in late 1861, almost twenty years later, the irascible Wilkes nearly touched off a war with Great Britain—a war that the beleaguered United States could ill afford.

WHEN THE CIVIL WAR began in April 1861, Navy Secretary Gideon Welles appointed Wilkes to the command of the San Jacinto, a 12-gun sloop of war stationed off the western coast of Africa to suppress the slave trade. Wilkes was to report to Philadelphia to serve under Captain Samuel F. Du Pont in the Union Navy’s impending assault on Confederate-held Port Royal in the South Carolina Sea Islands. But Du Pont had served on the court that convicted Wilkes in 1842, and the embittered Wilkes had no intention of subordinating himself to his former judge. Violating his orders, Wilkes combed the waters of the eastern Atlantic, hoping to capture Confederate privateers and bring renewed fame (not to mention fortune) to his name. Failing to find any, he sailed to the Caribbean to do more of the same. Then fate intervened. In early November, Wilkes heard rumors that two senior Confederate statesmen—James Mason of Virginia and John Slidell of New Orleans—had run past the Union blockade and booked travel on a British mail steamer called the Trent, sailing out of Havana.

Mason and Slidell had been appointed commissioners to represent the Confederacy in Great Britain and France. But Wilkes had other plans for them. On November 9, he spied the British vessel and fired shots across its bow, forcing it to heave to. Sending a boarding party to the Trent, Wilkes ordered Mason and Slidell and their secretaries forcibly taken from the British vessel while an angry British captain and passengers looked on. Slidell’s seventeen-year-old daughter tried to stop the boarding party single-handedly by slapping Wilkes’s second-in-command in the face.

Wilkes had scoured the law books that he (like many naval captains) carried on board the San Jacinto—books by the Americans Kent and Wheaton and the ubiquitous Vattel. He concluded that although he could find no authority exactly in his favor, it was nonetheless his right and indeed his duty to seize the two men. Wilkes believed he also had the right to seize the Trent itself. But partly because he could ill afford to spare any members of his already overstretched crew, and partly out of consideration for the passengers and crew of the British mail steamer, Wilkes and his officers decided to release the Trent to continue on its way.

WHEN WORD REACHED the United States of Wilkes’s coup, supporters of the Union reacted in wild euphoria. Since late July and the disaster at Bull Run, the North had longed for good news. The capture of Mason and Slidell provided a desperately needed morale boost. William Howard Russell from The Times of London reported “a storm of exultation sweeping over the land.” Wilkes, he wrote in his diary, was “the hero of the hour.” When Wilkes sailed into Boston with the two Confederate statesmen, patriots greeted him in celebration. Governor John A. Andrew spoke at a banquet held in Wilkes’s honor at the Revere House. Secretary Welles told Wilkes that his “conduct in seizing these public enemies” had “the emphatic approval of this Department.”

The difficulty was that public indignation in Great Britain was soon aroused as well. When word of Wilkes’s seizure of the British mail steamer reached England on November 27, the case became a cause célèbre. From London, a friend of Seward wrote that he had never before seen “such a burst of feeling” among the British people; “were the country polled,” he added, “I fear that 999 men out of 1,000 would declare for immediate war.” Charles Wilson, the secretary of the American legation in London, wrote “in very great haste” to Washington that news of the Trent affair had “raised excitement to the highest pitch.” Thurlow Weed, whom Lincoln had sent to Europe to discourage British support for the South, reported that “England is exasperated” and warned Seward that talk of war raced through Britain. By December 11, Weed wrote urgently that war had been “deliberately settled upon” by the British unless Seward could avert the crisis. But averting the crisis meant releasing Mason and Slidell, and releasing Mason and Slidell would doubtless set off a firestorm of opposition in the United States.

The heart of the problem was that American and British observers came to radically divergent answers to the questions that Wilkes had first tried to parse on board the San Jacinto on November 7. Could a belligerent stop a neutral vessel traveling between neutral ports to seize enemy ministers? Lincoln’s attorney general, Edward Bates, was certain that Wilkes’s act was legal. (“The law of nations,” he said, “is clear upon the point.”) As Wilkes himself had reasoned, the law treated enemy dispatches as contraband, and even though Wilkes had been unable to find dispatches, the commissioners themselves were (as Wilkes put it) the “embodiment of dispatches” and thus contraband subject to confiscation. Former U.S. attorneys general and secretaries of state, law professors at Harvard, and leading prize court lawyers all stepped forward and agreed with Wilkes’s conclusions in the strongest terms.

The British, however, were just as certain the opposite was true. Lord Russell, the British foreign minister, insisted that Wilkes had “superseded the authority of the Courts instituted and recognized by the Law of Nations.” “The ingenuity of American lawyers,” he warned Lyons, would doubtless “entangle you in endless arguments on Vattel, Wheaton, and Scott.” But British lawyers and statesmen contended that Wilkes had engaged in a clear violation of neutral rights by intercepting a neutral vessel traveling between neutral ports. The contraband rule, they pointed out, had no application to goods traveling between neutral ports, and in any event they denied that ministers could be contraband of war. Accordingly, Lord Russell instructed Lyons to demand the release of Mason and Slidell and “a suitable apology for the aggression which has been committed.” If release of the men and an appropriate apology were not forthcoming within seven days, Lyons was to request his passports and leave the country.

FOR NINE MONTHS Lincoln had been trying to make sure the United States fought one war at a time. But now many thought war with Britain was inevitable.

On the one hand, Lincoln faced the fervent pro-Wilkes sentiment of northern supporters of the war effort: any effort to turn over Mason and Slidell to the British would seem to the American public, as Bates put it, no more than “timidly truckling to the power of England.” On the other hand, he faced the angry demands of the British government for the two men’s immediate release. As Britain’s deadline approached, Lincoln found himself in what naval historian Craig Symonds has called his “Cuban Missile Crisis moment.”

On Christmas Day, 1861, Seward delivered a brilliant solution, one rooted in the very same laws of war whose confusions had so far only exacerbated the problem. In the British view, Wilkes had actually made two mistakes. Not only had he lacked the right to seize Mason and Slidell, he had also failed to bring the Trent to the federal courts in the United States to have the legality of his capture determined by law. There were mitigating considerations, to be sure. Wilkes had cited the inconvenience to the Trent and its passengers in deciding to let the vessel continue on its way. Moreover, in releasing the vessel, he had abandoned any personal claim on it or its cargo, valued at over $1 million in 1861 dollars. Nonetheless, bringing captured vessels before a prize court was absolutely required by the laws of war. By not doing so, Wilkes had (as Lord Russell observed in the midst of the crisis) “taken into his own hands, by virtue of his cannons and cutlasses,” the question of whether he had been in the right in stopping the Trent and intercepting the commissioners.

Lord Russell had made this point to Lyons in early December, and Lyons in turn passed the objection along to Seward. Once Seward realized the gravity of the situation, he also grasped the opportunity this second British objection offered. When the cabinet assembled on Christmas Day to consider the British ultimatum, Seward read them a draft memorandum that held strong to the ground Wilkes had claimed in November. The Confederate commissioners Mason and Slidell, Seward insisted, were contraband of war, as were any dispatches they were carrying. Wilkes had merely exercised the lawful right of a nation at war to stop and search neutral vessels, and he had done so in a lawful manner. So far, Seward had sustained even the strongest claims of American public opinion. But when Seward reached the question of whether Wilkes had followed the procedural requirements of the laws of maritime warfare, he did an abrupt about-face.

It was true, Seward observed, that Wilkes had declined to follow the procedural requirements of the laws of war at sea. Out of an excess of consideration for the passengers and crew of the Trent, whose voyages would have been badly waylaid by a detour to the United States for adjudication, Wilkes had let the vessel go on its way. (Seward left out the fact that Wilkes had also been motivated to avoid losing a portion of his crew.) But good motives were irrelevant, Seward said. Wilkes had erred in failing to have the capture evaluated by a prize court, and as a result Mason and Slidell and their secretaries were entitled to be released.

Seward’s final move was inspired. If anyone thought for even a minute that Seward had stooped to making pro-British and anti-American arguments, Seward reminded them that he “was really defending and maintaining . . . an old, honoured, and cherished American cause” based on the “distinctive policy” of the United States with respect to neutral rights in wartime. James Madison himself, while secretary of state in 1804, had insisted that every capture be “carried before a legal tribunal” for regular trial and adjudication. “If I decide this case in favour of my own Government,” Seward wrote, “I must disallow its most cherished principles.”

Lincoln himself (at Sumner’s urging) had hoped to arrange an arbitration of the dispute by France or Prussia. But by Christmas he was persuaded that arbitration would be futile (European views of the affair sided with Great Britain) and that the British deadline was not to be trifled with. Lincoln and a unanimous cabinet approved Seward’s memorandum the day after Christmas. Mason and Slidell were released shortly thereafter, and the crisis was averted. Lyons even forgave the absence of an apology in the American response, which Lord Russell grudgingly accepted.

The curiosity of the Trent affair’s culmination was that it turned on what Treasury Secretary Salmon Chase irritably called “a technical wrong”—a legal technicality. And so for a century and a half, historians have viewed the end of the affair as absurd, as evidence that the entire episode was the result of a kind of national madness. Charles Francis Adams, Jr., whose father had been the minister to Great Britain during the controversy, later wrote that it was precisely these sorts of moments that “bring law into contempt” and reveal the “quite unintelligible and somewhat ludicrous state of what is termed Law, of the international variety.” Indeed, according to Adams, the futility of international law was “the one real world lesson the world derived from the Trent affair.”

Historians ever since have followed Adams’s interpretation. But Adams was wrong. Badly wrong. It was the law (technicality or otherwise) that had helped Lincoln and Seward solve their seemingly intractable problem. It offered a principled reason for departing from the wild enthusiasms of American public opinion without abandoning the American view of the merits of the case. And it was the law that had allowed Seward to save face by rooting Lincoln’s position in the proudest traditions of the founding fathers. The law had given Lincoln and Seward room to maneuver in what was otherwise a very tight spot. By the end of 1861, it was fair to say that Lincoln had learned a thing or two about practicing the laws of war, even if the law of nations had not made its way into the frontier law courts of Illinois. Under the stewardship of Lincoln and Seward, it was the law of war (not Wilkes) that had proven to be the unsung hero of the hour.

MUCH OF THE administration’s work on the blockade, the privateers, and the Trent affair had consisted of updating the United States’ embarrassingly outdated positions in the laws of war at sea.

On land, the situation was just as bad and maybe worse. Since the founding, American statesmen had adopted positions that were at the leading edge of the Enlightenment tradition of restraints on war’s violence. They had proposed rules to limit the destruction of private property in wartime. They had castigated the British for the destruction of Washington, D.C., in the War of 1812. Most of all, the United States had argued that emancipating an enemy’s slaves was a gross violation of the laws of civilized warfare.

The Trent crisis had led impassioned Lincoln supporters (even some with little sympathy for slaves) to call for an expanded war effort, one that ever more northerners now urged should emancipate the slaves and arm “every negro of every rebel” so as to “crush out the last vestige of the Slave Aristocracy.” But ever since the royal governor Lord Dunmore had tried to free the slaves of Virginia’s founding fathers, American statesmen had denounced such efforts as the very definition of savagery in wartime. If Lincoln was to take on the problem of slavery, the United States would need to utterly transform its traditional view of the customs and usages of war.

As it happened, in February 1862 the man who was best qualified to accomplish that transformation was making his way across the country from New York to the Ohio Valley. Chased by personal demons, and without so much as a plan, the man hoped to find a gravely wounded son who had been injured in bitter fighting along the Cumberland River.


Chapter 6

Blood Is the Rich Dew of History
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The shorter war is, the better; and the more intensely it is carried on, the shorter it will be.

—Francis Lieber, 1861

AT 6 A.M. on Saturday, February 15, 1862, on the Cumberland River in Tennessee, First Lieutenant Hamilton Lieber and the 1,000 men of the 9th Illinois awoke from a restless night of snow and sleet to the sound of the antiquated British Tower Pattern muskets carried by the Western Department of the Confederate Army. For two days, a Union army of 15,000 men under Brigadier General Ulysses S. Grant and a fleet of four ironclad steamboats led by Union flag officer Andrew H. Foote had pounded 21,000 Confederate soldiers penned up in and around Fort Donelson. Now even more Union troops were arriving. Brigadier Generals John B. Floyd and Gideon Pillow of the Confederate Army had decided to launch a last-ditch offensive to break out of the Union cordon and escape down the road to Nashville.

The 9th Illinois occupied the extreme right of the Union line. Its mission was to extend the Union position and anchor it along a creek to the south and east of the fort, thus blocking the road that ran along the creek toward Nashville and safety for the Confederate Army. At daybreak, when three Confederate regiments led an assault on Union positions, the 9th Illinois stood directly in their path.

The 101 men of Hamilton Lieber’s Company B had seen action briefly in October 1861 when they participated in a rout of 300 Confederate cavalry at Eddyville, Kentucky. But the early hours of February 15 marked the first time in combat for most of the Illinois volunteers. Inexperience had led them to position themselves poorly on the rolling terrain, and try as they might, the Union regiments had been unable to stretch their lines all the way to the creek. A thick wet snow hung heavily in the underbrush, rendering visibility poor. To make matters worse, at this early stage of the war the two armies’ uniforms were still unstandardized. Some Union soldiers wore militia gray. Some Confederate companies still dressed in standard-issue United States blue. In the confusion and the disorder, nervous Union troops fired on their comrades. Underfoot, the slippery cold mud from the snow and rain and the swollen Cumberland made movement of any kind difficult at best.
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The harrowing rebel assault on the Union right at Fort Donelson nearly reversed what became the Union’s first great victory of the war.



Taking advantage of the gap between the Illinois volunteers and the creek, Nathan Bedford Forrest’s cavalry and Colonel Joseph Drake’s Third Brigade of Mississippi, Arkansas, and Alabama troops quickly turned the right flank of the Union line. The green Union soldiers were suddenly exposed on two sides. The Confederates pressed their advantage. Moving forward in large masses six to eight files deep, each rank of Confederate infantrymen fired and stepped aside to allow the next rank to do the same. Under what one Illinois volunteer remembered as incessant fire, the Union troops soon fell into disarray. As the Confederate advance continued and the Union lines broke, the fight became a bitter and chaotic struggle at close range. Men dropped all around. Supply wagons had been late in arriving, and those still standing on the Union side ran low on ammunition. The men of the 9th Illinois must surely have been afraid. It was the first time in the western theater that Union soldiers had heard the high-low call of the rebel yell. But like soldiers in wars before and since, they were stunningly brave. One wounded volunteer officer from Illinois recalled that every single volunteer in his regiment stood and fought, though many must have felt an urge to run. When told to retreat and regroup, men whose ammunition had run out protested that they could fight with bayonets alone.

Lieutenant Lieber and Company B of the 9th Illinois held out as long as any of the first defenders of the Union right. It helped that Company B was held together by tight bonds. Virtually every man of the company was of German-American birth, and most hailed from the close-knit communities of southern Illinois. They were farmers, tradesmen, and artisans with names like Geist, Schwarzkopf, Cropp, and Lugenbuehler. Hamilton Lieber himself was a twenty-seven-year-old farmer whose father had been born in Berlin. He was an officer in part because he had formal military training. Before the war, he had enrolled in the Naval Academy at Annapolis. He quit when he proved unable to master the mathematics curriculum. In Illinois, however, Hamilton had quickly gained a reputation for prodigious strength and bravery. Both were on full display in the Union defense outside Fort Donelson. Again and again he rallied the men of Company B. When a shot struck him in the left arm, he tied a kerchief around it and soldiered on in the snow and the cold trying desperately to hold the right end of the Union line. Around 9 or 10 a.m., a minié ball from a Confederate rifle smashed the elbow of the same left arm that had already been struck. The ball pulverized the bones on both sides of the elbow. Most of the brigade had already retired from the field. Now a badly wounded Hamilton Lieber would too.

Union casualties on that morning were staggering. A surgeon arriving late in the afternoon said it was like the aftermath of a “death storm.” Almost 2,000 Union soldiers were wounded, many (including Hamilton Lieber) seriously. Four hundred Union men lay dead. Only the 8th Illinois and 18th Illinois suffered worse casualties than Hamilton’s 9th that morning. Before the day was out, 201 of the regiment’s 1,000 men had been killed, wounded, or captured. Company B’s casualties were especially gruesome. Nine had been killed and twenty-eight wounded, higher figures than in all but one of the 9th Illinois’s nine other companies. Hamilton was carried to a makeshift field hospital, where he sat untreated and bleeding among the dead and the dying and the amputated limbs, which lay strewn around like terrible surgeons’ trophies. Only that night, after a team of doctors from the U.S. Sanitary Commission arrived and after he was able to catch the attention of a navy surgeon, did Hamilton receive medical attention. The only course of action was to amputate the limb as mortification set in.

Back on the Union right, the heroics of men like Hamilton paid off. The massed lines of Confederate soldiers under Gideon Pillow had been unable to break through cleanly in the opening hours of the battle. When Pillow hesitated, unsure what to do next, Grant rushed reinforcements to the Union right and stopped the Confederate advance. Unable to escape, the Confederate forces at Fort Donelson (now reduced to 15,000 men in all) had no choice but to surrender. They did so the next morning, on Grant’s stern terms: “unconditional and immediate surrender.”

The battle at Fort Donelson provided the Union its first great strategic victory of the war. Along with Grant’s victory the week before at Fort Henry, the capture of Fort Donelson opened up to Union forces the river routes into Tennessee, Alabama, and Mississippi. The fall of Fort Donelson left important Confederate ironworks defenseless and cut off Richmond from one of its principal sources of grain and pork. General Albert Sidney Johnston, the brilliant commander of the Confederacy’s Western Department, called the loss of Donelson “most disastrous and almost without remedy.” Historians have called it a campaign that helped decide the Civil War. Hamilton would etch the date of the battle into the hilt of his officer’s sword. He had missed its conclusion. But his experience that morning set in motion events that would shape the course of the war and remake the laws of warfare in ways no one could have anticipated in the snow and sleet and mud of the Cumberland.

Would to God, I, Too, Could Act!

ONE THOUSAND MILES AWAY, on East 34th Street in New York, Francis and Matilda Lieber waited anxiously for news of their son as the battle of Fort Donelson raged.

Sixty-four-year-old Francis, or Frank as he was known to intimates, was born in Berlin in 1798. His first memory was watching Napoleon’s soldiers march through Berlin past his family home in 1806 after epic battles at Jena and Auerstadt in which Napoleon had swept the Prussians from the field. The Berlin of his youth was full of men committed to casting off the yoke of the French. His older brothers joined Prussia’s secret military. His father, Frederick, served as district inspector for the Landsturm, an organization for Prussian home defense.

Francis was too young for military service in 1806, but he too dreamed of evicting the hated French. At the age of fifteen he decided he would learn French and disguise himself for the purpose of assassinating Napoleon. The plan seems never to have gone very far. But shortly thereafter he took up a leading role in Friedrich Ludwig Jahn’s gymnasium movement, the motivation for which was much the same. Jahn aimed to improve the fitness of a new generation and create a body of men that would be “able to expel the French from Germany.” Jahn’s system of youth athletics established modern gymnastics.

When Napoleon returned from exile in Elba in 1815, a seventeen-year-old Lieber at last got his chance to fight the hated French. Lieber and three brothers enlisted in the legendary Colberg Regiment, which had been the last to hold out against the French in 1806 and 1807. In June, the Lieber brothers took part in the fighting at the Belgian village of Ligny. The next day, they waited in reserve as the Prussian and British armies defeated the French at Waterloo.

For a day and a half, Lieber’s regiment chased Napoleon and the French back toward Paris. As his company charged down a hill into the town of Namur, Francis Lieber was shot by a French grenadier. Years later he remembered the event as if it had just happened:

I suddenly experienced a sensation as if my whole body were compressed in my head, and this, like a ball, were quivering in the air. I could feel the existence of nothing else; it was a most painful sensation.

A PASSING PRUSSIAN told Lieber he had been shot through the neck. As he lay on the field outside Namur, he was struck by another French volley, this time in the chest. He was certain he would die. And when late that evening he was pulled off the field, his comrades thought so too.

Miraculously, the young man lived. Even more miraculously, his wounds left him no less enamored of the life of the soldier. To the contrary, he felt that on the battlefield he had experienced life in its fullest. Five years later, he joined an international brigade of Danes, Poles, Frenchmen, Italians, and Germans to fight for Greek independence against the Turks. Like Lord Byron, he imagined himself to be rescuing the glories of Greece from the clutches of the Ottoman Empire, but he quickly concluded that modern-day Greeks bore little resemblance to the heroes of antiquity. They seemed disorganized, drunken, unreliable, and thieving. On closer examination, he came to think that Turk atrocities were matched by Greek disgraces. The conflict could barely be described as a respectable war. Within weeks of his arrival in Greece, Lieber concluded that “if there should not be any opportunity to engage in warfare,” he would see the sights of ancient Athens.

In his childhood, then at Waterloo, and then again in Greece, Lieber showed a deep attraction to war. He tingled at the “indelible horror” of death and destruction around him. He remembered a bewildered boy who had stumbled into the thick of the action at Ligny and seemed certain to die. He remembered birds trying to protect their young from the “tremendous uproar and carnage” and he remembered pulling cannon “over the mangled bodies of comrades” who writhed “in agony when the heavy wheels crossed over them.” Outside Waterloo, he had threatened to shoot a Belgian peasant for bread after the long day of fighting. (“I told my comrade to hold him while I would seem to prepare to shoot him,” he later wrote.) Days afterward, while he lay on the field at Namur, the local peasants had their revenge, stealing his watch, his money, and his clothes, and aggravating his wounds. War was full of terrors. But terror did not mean repulsion, or at least not repulsion alone. For it was war’s glory that had delivered Prussia from the grip of the hated French.

THE YEARS AFTER Waterloo ought to have been a time of celebration for Lieber. But the political enthusiasms of men like Lieber and Jahn made them suspect in the reactionary politics that descended on Europe after Napoleon’s defeat. In 1819, Lieber was arrested and imprisoned for four months on suspicion of political subversion. He managed thereafter to earn a doctorate in mathematics at the university at Jena. But most universities in Prussia were placed off limits to him.

In 1826, Lieber left the political repression of Prussia behind and traveled to England. In London, he sought out and befriended some of the leading intellectuals of the country, including the aging utilitarian philosopher Jeremy Bentham and a young John Stuart Mill. He also met Matilda (“Matty”) Oppenheim, whom he would marry three years later. Though there was talk of a teaching post for Francis in London, none of his connections produced gainful employment. And so in 1827 he traveled to Boston, where he took up a position as the first permanent director of a new gymnasium that a group of wealthy Boston men had established in the Prussian fashion of Lieber’s old mentor Jahn.

The gymnasium failed after a year. But its connections to the latest European ideas about education launched Lieber into a career as one of the most garrulous and peripatetic public intellectuals of his day. As in London, he eagerly pursued the leading men of the country. In the young United States, Lieber’s cosmopolitan background opened doors more readily than it had in England. President John Quincy Adams swam at his gymnasium. A generation of Europhile intellectuals took him into their social circles: men like the Supreme Court justice and Harvard law professor Joseph Story, the young lawyers Charles Sumner and Francis Hilliard, and the poet and Harvard literature professor Henry Wadsworth Longfellow. Within a few years he was dining with President Andrew Jackson and befriending the U.S. senator from New York and future cabinet member William Marcy.

Casting about for a way to turn his intellectual background into cash, Lieber entered the publishing business with a prominent Philadelphia printer, Matthew Carey. Between 1829 and 1833, Lieber published the Encyclopaedia Americana, a fabulously successful venture whose thirteen volumes and 7 million words quickly found their way into virtually every well-to-do home in the country. President Jackson had a set in the White House. A young frontier lawyer named Abraham Lincoln owned a set in his offices. Later editions would become the second-best-selling encyclopedia in the world, behind only the Encyclopaedia Britannica.

With the success of the Encyclopaedia under his belt, Lieber pursued the possibility of a history chair at Harvard College. But despite his publishing success and his many friends, Lieber would always be an outsider among the Boston elite, and no teaching post at Harvard was forthcoming. With two young boys (Oscar, age five, and an infant named Hamilton), Lieber needed to find a steady source of income. In 1835, the family moved to Columbia, South Carolina, where he took a professorship in history and political economy at South Carolina College.

At South Carolina, Lieber proved to be a desultory teacher, but mostly because he lacked the patience to give his students a chance to get a word in edgewise. He loved to talk, and when he could find no one to listen, his torrent of words spilled out through his pen. So prolific was his correspondence and his never-ending stream of pamphlets, books, and articles that he seemed almost never to sleep. He was intellectually eccentric. Even his friends noted that he spoke in strange and idiosyncratic formulations. He had a certain charisma. But he could be egomaniacal and off-putting as well. Joseph Story quipped that Lieber needed conversation and correspondence like he needed food and oxygen. Lieber would die, Story wrote, “for want of a rapid, voluminous, and never-ending correspondence.” The Boston lawyer Rufus Choate wrote that Lieber was the “most fertile, indomitable, unsleeping, combative and propagandising person of his race.”

WHAT LIEBER LOVED to talk about most was war. As a student in 1821, he had studied military mathematics and geometry of the kind taught at the U.S. Military Academy at West Point. But Lieber thought that the study of war and strategy was irreducibly historical, not mathematical. He was an intuitive student of great battles in history. He dated his correspondence by reference to the Napoleonic battles at Ligny, Leipzig, Jena-Auerstadt, and Waterloo.

As Lieber saw it, modern warfare had undergone a dramatic transformation. The age of gunpowder had transformed war into a mass phenomenon. The “individual,” he wrote, was “lost more and more in the mass.”

But even in an age of mass violence—especially in an age of mass violence, an age in which armies hurled as many as 100,000 men toward one another—Lieber believed that war had a deep and profound moral significance. In his two-volume Manual of Political Ethics, published in 1838 and 1839, Lieber contended that pacifism was a view held “by persons who have an inadequate idea of what war actually is.” Lieber knew war, and in his view war was not only morally permissible, it was morally imperative. War’s moral virtues were the qualities of “energy and independence of thought, elevation and firmness of character, intensity of action.” War brought out in men a “peculiar attribute of greatness of intellect.” It communicated “the spark of moral electricity.”

Indeed, Lieber wrote, the “choicest pages of history” were written of war. “Every single thread of that great web we call our civilization,” he told his students, “has at one time or another been saved by battle or protracted war.” At Marathon, Athens held off the Persians and saved Greek civilization. At Tours in the year 732, Christianity turned back Islam. At Leipzig (“the greatest battle ever fought”), Europe had crushed Napoleon. Battles such as these had been the engines of history, and Lieber said as much time and time again throughout his adult life. (“Blood,” he wrote in 1844, was the “vital juice” of history.) This was the lesson of Prussia in 1806, when Napoleon humiliated Berlin but created the patriotic energy that fueled Prussia’s rebirth. It was the lesson of Prussia’s resurgence in 1813 and 1815. And it was the lesson of American history as well. When, after all, had the United States exhibited the “best and purest examples” of patriotism and public spirit? In the Revolution, of course, for wars such as the War of Independence restored the moral vitality of a people. The “protracted peace” of the years after 1815, by contrast, had produced the culture of “sordid selfishness and degrading submissiveness” that Lieber believed the residents of his adopted country could see firsthand all around them. What, Lieber asked rhetorically, could better exemplify “the nobleness of human nature” than “a devoted, humble citizen bleeding and dying for his beloved country, her laws and liberty, the freedom of his children”? To the pacifist, such glorious virtue counted as nothing. But to Lieber, it was the most honorable calling of mankind.

Lieber held justice, not peace, as the highest ideal. He denied that human life was “the greatest good.” Nor, he insisted, was death “the greatest evil.” By mistakenly making human pleasure their highest aspiration, their summum bonum, philosophers in what Lieber disparaged as the age of happiness had extinguished “that lively feeling of justice, without which no free state can flourish,” producing a “habitual submission to injustice, plunder and insult.” Just wars, by contrast, were “not demoralizing.” To the contrary, when carried on by civilized peoples, just wars were the way civilization spread.

LIEBER’S INTENSE and heartfelt engagement with war led him to take unorthodox positions on some of the most controversial episodes of the day. In 1840 and 1841, for example, he defended New York’s right to prosecute Alexander McLeod for murder in the Caroline episode. Where Secretary of State Webster insisted that the British had used force illegally, but that McLeod had a soldier’s immunity from prosecution, Lieber adopted exactly the reverse view. Lieber’s position—which he personally urged on Webster, President John Tyler, and others—was that soldiers were morally responsible for their actions in war or otherwise. In this he agreed with Governor Seward and the New York prosecutors. He saw no sharp moral or legal divide separating war from peace; moral imperatives governed both. But unlike the New York officials, Lieber insisted that McLeod had committed no crime because Britain had been fully within its rights in crossing the U.S. border and using force against MacKenzie’s expeditionary unit. If he had been on the jury, Lieber wrote his friend Charles Sumner, he would have acquitted McLeod even if he concluded that McLeod had killed the American passenger.

For a time, Lieber’s passionate views on war cost him his close friendship with Sumner. Beginning in 1834, the two had been fast friends. For more than a decade, they wrote hundreds of letters to one another. But on July 4, 1845, Lieber sat in Tremont Temple in Boston and listened to his friend’s electrifying and controversial speech denouncing war as the moral equivalent of crime. Sumner’s address, Lieber thought, was “the worst advised, and one of the worst reasoned speeches I have ever heard,” and he told Sumner so. After several more years of increasingly acrimonious relations, the two men broke off their correspondence completely.

Lieber took Sumner’s apostasy on war as seriously as he did because for Lieber war was a high moral calling. Sumner’s view, he thought, displayed “elevated intention, but a lack of philosophical grasp and unraveling penetration.” Lieber was no warmonger; he opposed the Mexican War, for example, even though he felt a powerful urge to enlist. But Lieber saw war as a vital part of the moral progress of vigorous nations. On his mantelpiece he kept a treasured leaf from the field at Waterloo. As a visitor to West Point, he thrilled at the march of the cadets. Indeed, for much of his adult life Lieber experienced a kind of self-loathing for living a life of ease so far removed from war. He always considered his own career of writing and teaching distinctly inferior to a life of action. The “spheres of action” of the statesman and the commanding general, he wrote, were “infinitely superior” to that of a mere professor. Lieber wanted a role “shaping history in the field, instead of teaching it in the lecture-room.” In his grandiose moments (which some thought he experienced too often), he convinced himself that he had missed his true calling. “I was born for action, and for action in troubled times,” he insisted to a friend in 1854. And when the Civil War broke out in 1861, his old instincts came flooding back. “Would to God, I, too, could act!” he cried.

Lieber would act. So, too, as it happened, would Sumner, who in 1861 abandoned his pacifism to fight against slavery, resuming his friendship with Lieber in the process. But in the Civil War, Lieber’s contribution would be radically different from the one he had made at Waterloo.

Clausewitz in New York

IN 1856, Lieber resigned from his post at South Carolina College. He had always experienced life in the small town of Columbia as a kind of exile. (“Oh! my poor life!” he exclaimed more than once.) In 1851, he was passed over for the college presidency. At the same time, South Carolinians rightly began to suspect that Lieber held heterodox views on states’ rights and slavery. Francis and Matty moved to New York City with their youngest son, Norman, who was now nineteen. Twenty-one-year-old Hamilton had gone off three years before to Illinois to try his hand at farming after his failed venture at the Naval Academy. Their oldest boy, the twenty-seven-year-old Oscar, stayed behind in South Carolina.

Francis had never felt at home in the South (“a Slave State!” he exclaimed), and was eager to try one last time to make a life in the North. To his good fortune, Columbia College in New York was establishing a law school and increasing the size of its faculty at just the time of his arrival in the city. In 1857, Columbia appointed him Professor of History and Political Science.

The move to New York made the growing split between North and South intensely personal for the Lieber family. Oscar had lived virtually his whole life in South Carolina, and as tensions increased, he took the side of his home state. When Francis wrote to Oscar in 1860 to say that he expected to vote for Abraham Lincoln, the split in the family became irreconcilable. In March 1861, Francis learned that Oscar had enlisted in Hampton’s Legion, an elite unit of the Confederate armed forces led by Francis’s former student, the wealthy young South Carolina planter Wade Hampton. Hamilton and Norman would soon join the armed forces of the Union. “Behold in me,” Francis wrote a friend, “a symbol of civil war.”

Francis was no less vigorous in his support of the Union war effort for his family’s split. Indeed, the sharpness of his break with Oscar may have had the opposite effect. As the spring of 1861 unfolded, Lieber concluded that the American Civil War would be one of the great conflicts in the history of civilization. To his wide circle of well-placed friends and correspondents, Lieber issued repeated calls to arms. He struck up new correspondence with members of Lincoln’s cabinet such as Attorney General Edward Bates. In 1862, he began corresponding regularly with Secretary of War Edwin Stanton. His message to all was the same. “Strike, strike and strike again,” he urged. He called on the Union “sledgehammer” to deliver “a death blow” to the rebels. “Blow upon Blow ought to be our motto,” he wrote. “Hard, Harder, Hardest.” To Attorney General Bates, Lieber urged that the Union “drive back the enemy.” He took to adorning his letters with an arm-and-hammer sketch representing the appropriate posture of the Union toward its enemy.

Lieber delivered the same message to Lincoln himself in July when he traveled to the White House to give the president an honorary degree from Columbia College. The two men talked for a half hour, at the end of which Secretary of State Seward scolded the president for having failed to wear his afternoon coat. (“I intended to do so,” Lincoln replied, “but the Dr. will excuse me, I was not aware it was so late.”) Lieber and Lincoln ran into one another again several times that summer. “Mr. President,” Lieber said on one occasion, “won’t you give us at least a little fight?” The president’s reaction was not encouraging. (He was “evidently pained at the idea,” Lieber reported). Each time they met, Lieber worried that the president would not muster the courage to strike the South with sufficient force. Lincoln seemed to Lieber a gentle soul, “a peculiarly truthful simple hearted man.”

LIEBER’S ENTHUSIASM FOR fierce measures (perhaps combined with Oscar’s enlistment in the Confederate Army) focused his attention more closely than ever before on the moral limits of war. The subject was not entirely new to him. In his earlier writing on war, he had insisted that “war does not absolve us from all obligations to the enemy.” Those obligations, he believed, were contained in the laws of civilized war. And in the summer of 1861, he began to study the subject with greater urgency. In the weeks after Bull Run, for example, Lieber wrote influential public letters in the New York Times urging prisoner exchanges with the Confederacy and arguing that they did not entail any recognition of the South as an independent country. In this, he assured his readers, he was “guided by no false sentimentality,” nor by any sympathy for “the whining peace party,” but only by the fierce conviction that “the enemy must be beaten.”

But as Lieber focused on the customs and usages of war, his distinctive views about war led him to striking departures from the orthodoxy in the field. Lieber unveiled his thinking on the laws of war in a lecture course he initiated at Columbia College’s new law school in the fall of 1861. Titled “The Laws and Usages of War,” the lectures drew virtually every student in the school, as well as assorted observers and members of the press. Lieber estimated his audiences at around 100 people. He took them on an epic tour of international law. He reviewed customs for the treatment of prisoners, the distinction between soldiers and noncombatants, and the use of tactics such as poison and assassination. The lectures were long and rambling, but they held the attention of his listeners. For an entire term, from October 1861 into March 1862, Lieber’s lectures were carried in the New York Times and reprinted in newspapers across the country.

According to their author, the lectures promised simply to restate the customs of civilized war as they had developed since the middle of the eighteenth century. But his uncharacteristic modesty masked a deeper ambition. Lieber aimed not so much to restate the law of war as to seize it back from the peace societies and their mawkish fellow travelers. As Lieber saw it, Enlightenment jurists such as the Swiss Vattel—“Father Namby Pamby,” Lieber called him disdainfully—had led thinking about the laws of war badly astray. Their mistake, Lieber thought, was separating the regulation of conduct in war from the justice of war’s aims. Vattel and his followers had developed an array of hard-and-fast rules to allow for a law of war that could regulate conduct in armed conflict without reference to the legitimacy of the war aims of either side.

Lieber jettisoned Vattelian orthodoxy in favor of an updated version of the very approach Vattel and his followers rejected. He would measure an act’s permissibility by reference to its intended object. He would, in other words, relate means to ends in a way that took ends seriously.

Lieber began his lecture series with an arresting idea: the extended European world had suddenly entered a period of war, “a period of peculiar martial character,” after a long era of peace. For decades, since 1815, observers had hoped that war might not visit Europe and its former colonies again. Peace societies had flourished. Men had dreamed of an International High Court that would deliver peaceful resolutions to the kinds of disputes that had once led to war. Following the philosopher Immanuel Kant, men had written of “perpetual peace,” and though Lieber told his audience that Kant’s essay on the topic was one of the philosopher’s “least profound works,” it was representative of what Lieber called “the Happiness Period” of human history, an age that aimed to minimize suffering and maximize human happiness. But Lieber insisted that “utilitarian happiness” was not the greatest good. “Freedom, right, truth, justice, real culture, purity, and humanity”—all these values “stand far higher” than happiness or wealth, he insisted, and sometimes they demanded the use of force in their defense. “Freedom,” Lieber announced, “is a goddess who cannot afford to sheathe her sword forever.”

The goddess of war seemed to have returned to the field with a vengeance. War had visited North America in the Mexican conflict of 1846. It split Europe into warring factions in the Crimea in 1854. It pitted Austria against France in northern Italy in 1859. Now it had occasioned civil war in the United States, and Lieber heard the rumble of war drums in Europe, too, as his native Prussia surged toward German unification. But by Lieber’s lights, the grave new era of war held within it a new promise of redemption for Europe and America alike. The period of prolonged peace had “thrown us into a trifling pursuit of life.” It had undermined the moral character of the European world and had “loosened many a moral bond.” War would be “a grave school-master.” It would teach Americans to be morally vigorous just as it had fostered the virtue of the founders.

War could accomplish these rigorous ends, Lieber believed, because properly understood it did not consist of lawless and undisciplined violence. War existed within a system of constraints that had developed over centuries in the European world, much as the common law had developed incrementally in England and the United States. The laws and usages of war thus comprised practices that had recommended themselves over time to the common sense of mankind. To be sure, these laws often functioned quite differently than the ordinary law of a particular nation. The laws of war, Lieber explained, were not “a rule of action, unconditionally prescribed by higher authority.” After all, “there was no higher authority”—that was the very nature of relations between nations. It was what distinguished a dispute between countries from a dispute between individuals. But the absence of higher authority—the absence of a common judge—hardly meant that war was governed by “the law of mere force.” That would be no law at all. To the contrary, what made the laws and usages of war significant was that they could not be violated without incurring “the general hostile opinion of mankind”—and without giving an enemy the right to retaliate in return.

BUT WHAT WERE the laws and usages of war? In his lectures at Columbia in the fall and winter of 1861–62, Lieber proposed a stark rule. The only question of law, he announced, was a simple one: Was the destruction “greater than necessary”?

Cruelty—inflicting pain for its own sake—was not permitted, because cruelty was the opposite of necessity. Cruelty consisted of the “unnecessary infliction of pain, pain for its own sake to satisfy the lust of revenge or a fiendish hatred.” But the rule against cruelty left vast room for destruction and violence. The use of poisons, for example, was clearly forbidden, according to Vattel and his followers. Lieber conceded that there was “something fiendish” in their use. But it did not follow from this that the laws and customs of civilized war set poisons outside the pale. It might well be, Lieber observed, that there were very few situations in which poisons were necessary. But who was he to say that there were none? Where a weak nation was put to the task of preserving its very existence against a ruthless enemy, for example, and where that object could only be obtained “by poisoning wells and by no other means,” Lieber could not see “why it would not be lawful to resort” to such a course of conduct, terrible though it would be.

In his lectures, Lieber allowed one important but narrow exception to the necessity principle: torture. Some kinds of pain counted as cruel even where the pain was inflicted for the sake of the war effort. “No doubt,” Lieber said, “the whole world would condemn it as cruel, if pain were inflicted upon an enemy to extract an important secret—e.g., by application of torture.” Torture was not allowed in civilized war, not even against savages. “Can we roast Indians,” Lieber asked rhetorically, “though they may have roasted one of our own?”

Here then was a compelling but potentially ferocious framework for the laws of war. Outside of torture, virtually all destruction seemed permissible so long as it was necessary to advance a legitimate war effort. The law thus permitted the use of any weapon, including “those arms that do the quickest mischief in the widest range and in the surest manner.” And it did so for a simple reason. As Lieber said more than once in the course of his lectures, short wars were more humane wars, and the way to ensure short wars was to fight them as fiercely as possible. The prospect of fierce wars might even prevent war from breaking out in the first place. It was thus critical that statesmen “not allow sentimentality to sway us in war,” he warned. “The more earnestly and keenly wars are carried on, the better for humanity, for peace and civilization.”

The idea seemed innocuous enough. But the notion that short and sharp wars were more humane represented a deeply subversive critique of the system of humanitarian limits in wartime. It meant that humanitarian limits might be not merely ineffective but pernicious, increasing war’s horrors, not diminishing them. For centuries, unsentimental statesmen had articulated this very critique of the laws of war. Machiavelli had called for wars that were “short and strong” (“corte e grosse,” he said). Frederick the Great advocated wars that were “short and lively” (“kurz und vives”). In the nineteenth century, international jurists sometimes despaired that nothing could be done to lessen war’s calamities “but to make the calamity shorter at the cost of making it fiercer and more terrible.” But if the sharp war thesis was correct, it called into question the very idea of humanitarian constraints in war.

THE LAW OF WAR’S fiercest nineteenth-century critic was the Prussian military genius Carl von Clausewitz. Clausewitz served in the Prussian army in the wars of 1793 and 1794 and then again in the wars of Napoleon. After Prussia’s defeat in 1806, he briefly joined the Russian army to continue the fight against the French. In the years after 1815 he served as director of the military school at Berlin.

Clausewitz argued that rules existed to govern the details of a campaign: for the “minutiae of service,” things like “telling us how to set up a camp or leave it, how to construct entrenchments, etc.” But rules could not tell men how to act in moments of extremity. Criticizing Baron de Jomini’s system of arithmetic propositions for military strategy, Clausewitz insisted that there were “no rules for conducting a campaign or fighting a battle.” The lawless condition of battle vitiated legal rules, too. In his book Vom Kriege (On War), published posthumously in 1832, Clausewitz insisted that the “international law and custom” of warfare was barely perceptible; indeed, he dismissed it as “hardly worth mentioning.” In the harsh world of war, Clausewitz warned his countrymen, it was simply foolish to dull one’s sword “in the name of humanity.” If we did such a thing, he stated bluntly, “sooner or later” an enemy would “come along with a sharp sword and hack off our arms.”9

Historians have usually thought that Clausewitz’s fierce views became influential in the United States 100 years after the Civil War, following publication of a new American translation of On War in 1943. Clausewitz’s writings were not available in English at all until ten years after the Civil War, when an English edition was published in London. But Lieber knew the work of his fellow Prussian even before the publication of the German-language first edition of Vom Kriege, and Clausewitz’s views had a powerful influence on his thinking as early as the late 1820s. Clausewitz famously said time and again in his writings that war was “the continuation of politics by different means.” Lieber thus thought of war as continuous with peacetime politics, not (as Vattel and his followers had argued) a separate domain of social life (the “state of war”) with a moral and legal logic of its own. Lieber understood war as a way of achieving political ends. The force brought by warring armies, he argued, was a species of the same coercion exercised all the time within countries by courts and the police. Clausewitz wrote that war was “an act of force to compel our enemy to do our will.” Lieber recited Clausewitz’s definition and agreed, writing that war was fought against an enemy “to compel him to peace at my will,” and argued that so long as this was the goal, armies had “a right to use all means” suited to that end.

Yet as Lieber read him, Clausewitz did not endorse an abandonment of moral standards in wartime altogether. In war, Lieber told his students, “morality floats above the whole.” Where Vattel and his followers had crafted a specialized body of moral norms peculiar to the condition of war, Lieber took Clausewitz to mean that the moral obligations of ordinary life extended to armed conflict. Killing was permitted in wartime, for example, but only when killing in war was justified according to ordinary morality, not because war permitted things that would otherwise have been unlawful. The key idea Lieber drew from Clausewitz was that to know whether a killing was justified, one had to know why it had occurred. Clausewitz thus offered an approach to thinking about the moral obligations of men in war that eschewed the quintessential strategy of the Enlightenment jurists. In Vattel’s separate legal domain of war, legal constraints were indifferent to the moral significance of a soldier’s cause. Clausewitz’s theory, by contrast, asked the statesman, the general, and the soldier to take the objectives of their conduct into account at all times. Ends, in Lieber’s view, could not be separated from means; to the contrary, they helped determine the scope and character of the conduct appropriate to the situation. For something so destructive as conduct in war, only weighty objectives would suffice as a justification. Even the weightiest ends, Lieber declared emphatically, did not justify means such as torture.

OF COURSE, means and ends were not mere abstractions for Lieber and his family. As Francis’s law lectures wound down in February 1862, he and Matty followed every movement of their son Hamilton’s 9th Illinois. With a mixture of pride and worry, they read the newspaper coverage of Ulysses S. Grant’s move down the Tennessee and Cumberland rivers into the heartland of the South. They rejoiced at the Union victory at Fort Henry on February 6. They celebrated word of Fort Donelson’s capture. But the news from the West soon brought bad tidings. Hamilton was among the wounded.

Guerrillas in Missouri

COUNTLESS FATHERS SEARCHED for wounded sons in the aftermath of Civil War battles. The Boston poet and physician Oliver Wendell Holmes sought out his wounded son, the future Supreme Court justice of the same name, not once but twice. In the elder Holmes’s account, published in the Atlantic Monthly in late 1862 after the battle at Antietam, the train to Maryland was packed with fathers seeking sons. In a war in which medical care was not far advanced beyond what it had been 100 or 200 years before, parents wanted desperately to rescue their young men from Civil War hospitals full of the wounded and the dying.

Most parents would barely have known where to begin their search, and Francis Lieber was no exception. Administrative chaos reigned in the new mass armies of the Union. On the eve of the war, some 16,367 officers and enlisted men served in the U.S. Army. Such numbers could not even begin to match the scale of the Civil War. In July 1861, the Congress authorized an army of half a million volunteers. By the end of the war, more than 2 million men would serve in a Union uniform and 1 million more would fight in the Confederate States Army. The infrastructure for these modern armies had barely been imagined, let alone put into place. Union wounded at Fort Donelson, for example, went to at least half a dozen different places, with no centralized information source or tracking mechanism for keeping records on who went where. And so when Francis Lieber went on his frantic search for Hamilton, he could not find him. (Later that year, Holmes the father would travel in circles for days before finding his son.) Hamilton was not at Cincinnati, where Francis went first. He went next to St. Louis, where he was directed on to Mound City. After ten days of walking through Union hospitals and peering into ambulances, Francis at last found Hamilton recuperating in a makeshift Union hospital. “I knew war as [a] soldier, as a wounded man in the hospital, as an observing citizen,” he told Sumner; but he had only now learned it as “a father searching for his wounded son.”

FRANCIS LIEBER’S ANXIOUS search produced a fortuitous reunion. Francis had almost forgotten, but on one of his usual summer trips to the North in July and August of 1845, he had dined regularly at the U.S. Army installation on Governors Island in New York Harbor. The main topic of conversation had been Charles Sumner’s controversial antiwar speech, which had been delivered only a few weeks before. Lieber’s dinner-table denunciations of Sumner and the peace societies had powerfully impressed a lieutenant of engineers named Henry Halleck. Now, seventeen years later, Halleck was stationed in St. Louis commanding the Union Army’s Department of the Missouri. It was Halleck who directed Lieber to Mound City and to his son Hamilton.

The old acquaintances quickly struck up a renewed correspondence, for Halleck found himself in need of Lieber’s expertise. Halleck was an engineer trained in the orthodox West Point style. His views of war rested on the rational geometry and engineering axioms that dominated the Academy’s antebellum curriculum, not on the rule-defying art of the Prussian Clausewitz. Clausewitz had emphasized the irreducibly contingent and probabilistic character of war. But Halleck had entered the war believing with Jomini and against Clausewitz that “war is not, as some seem to suppose, a mere game of chance.” War, he had written, constituted “one of the most intricate of modern sciences.” The general who understood how to apply its rules and principles, Halleck thought confidently, could “be morally certain of success.”

On the very eve of the war, Halleck wrote a long book that adopted a similarly tidy view of the legal rules governing warfare. The book, titled International Law; Or, Rules Regulating the Intercourse of States in Peace and War, described a law of war that had proved capable of channeling war into fixed and durable configurations. In the laws of war at sea, he insisted, the law had “been rendered clear, definite, and stable.” The laws of war on land, he thought, had also witnessed crisp moral triumphs. Statesmen and generals alike, Halleck affirmed confidently, were “bound by rules” that governed “the conduct of hostile forces.”

Yet by early 1862, when Halleck was reunited with Lieber in St. Louis, the aging engineer’s confidence in the laws of war had begun to waver. In Halleck’s Missouri, the Civil War was veering rapidly away from the orderly warfare described in Jomini’s theories and in Halleck’s treatises. Indeed, after October 1861, when Major General Sterling Price and the pro-Confederate Missouri State Guard withdrew from the state, there hardly seemed to be an army to fight. Instead, bands of irregular soldiers and armed Confederate sympathizers vied with Union-allied Kansas jayhawkers and antislavery Missouri men in a bitter partisan conflict inside Union-controlled Missouri. Confederate fighters ambushed Union detachments. They struck in Sedalia and Warrensburg in the west of the state, where terrorist violence between proslavery bushwackers and free state jayhawkers had been going on ever since the savage violence of 1854 and 1855, when proslavery forces had battled abolitionists such as John Brown to decide whether neighboring Kansas would be a slave state or free. They struck in Springfield in the south of the state. They struck in Palmyra in the northeast. Union supply lines were often vulnerable to attack. But guerrilla violence aimed at defenseless civilian targets as well. Guerrillas engaged in indiscriminate violence against Union soldiers, prisoners, and civilians alike. In attacks by increasingly notorious guerrillas like Bloody Bill Anderson and William Quantrill, Union soldiers reported encountering grim evidence of mass executions and the mutilation of bodies.
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Guerrillas such as the infamous William Quantrill harassed Union sympathizers in and around Missouri from 1861 onward. Here Harper’s Weekly depicts Quantrill’s raid on Lawrence, Kansas, in 1863.



As Union forces began to occupy substantial parts of the South, irregular warfare became more widespread. The influential southern magazine De Bow’s Review had supported partisan-style warfare from the outset of the conflict, and now its editors urged that the South abandon “all fastidious notions of military etiquette” and expel the Union “by every means.” Irregular bands sprang up in western Virginia and eastern Tennessee in the fall of 1861 and in the rest of Tennessee by February 1862. By April, they were appearing in and around Union-occupied New Orleans and in northern Louisiana and Arkansas. By the early summer, Union incursions into northern Alabama and Mississippi occasioned the formation of irregular self-defense companies there too. Later in the summer, guerrilla units rose in eastern North Carolina in and around New Bern. Everywhere Union soldiers went, citizens who seemed loyal Unionists by day turned into Confederate irregulars by night.

In the spring of 1862, the leadership of the Confederacy decided to authorize and expand the irregular effort. In April, the Confederate Congress enacted the Partisan Ranger Act, which authorized Jefferson Davis to commission officers to form “bands of partisan rangers” who were to be in the service of the Confederacy, paid by the Confederacy, and subject to “the same regulations as other soldiers” in the Confederate armies. Similar calls for guerrilla units followed quickly in places like Arkansas and Missouri. Statesmen like Davis and General Robert E. Lee had been reluctant to adopt partisan warfare. Such men had been critical of guerrilla warfare in Mexico a little more than a decade before. But Union occupation of substantial parts of the South left them with little choice. Davis in particular hoped that putting the irregular bands of local defenders on an official footing would make such groups more effectively controllable from Richmond. But very soon such hopes proved unwarranted.

Southern expansion of the irregular war efforts produced new cycles of violence. Prominent southerners talked wildly of mounting irregular invasions of the North that would devastate civilian resources; Edmund Ruffin of Virginia urged that guerrillas “might lay waste to Philadelphia with fire and sword, or lay Cincinnati & even Chicago in ashes.” And for a while, it looked as if Ruffin’s terrible dream might come true. For virtually the entire month of July 1862, John Morgan’s brigade raided north past Union lines into Kentucky, nearly reaching Cincinnati, and disrupting Union operations the whole way. The expansion of irregular forces also occasioned a sharp rise in indiscriminate violence. More cautious observers than Ruffin worried that Confederate guerrillas were turning out to be “robbers and jayhawkers” who competed with Union troops in “plundering, devouring and wasting the subsistence of loyal Southerners.” Confederate brigadier general J. O. Shelby in Arkansas condemned the irregulars who served in his district as having “no organization, no concentration, no discipline, no law, no anything.”

On the other side, Union soldiers in southern territory began to act as U.S. troops had in Mexico in 1847. Already in 1861, the proslavery Missouri Republican decried the “hurricane violence” of Union reprisals that had shed “the blood of friends and kindred” throughout the state. Halleck complained to Secretary of War Edwin Stanton about Kansas jayhawkers (“robbers,” Halleck called them) who wore Union uniforms and received Union pay, but whose “principal occupation for the last six months seems to have been the stealing of negroes, the robbing of houses, and the burning of barns, grain, and forage.” In northern Alabama, Union forces under Major General Ormsby M. Mitchel burned the town of Paint Rock in retaliation for guerrilla attacks on Union transport trains. That same month, May 1862, Colonel John Basil Turchin—a former Russian army officer who had served the czar in the Crimean War—allowed his troops to sack the town of Athens, Alabama, in retaliation for civilian participation in a Confederate cavalry attack. In September, William Tecumseh Sherman ordered the burning of Randolph, Tennessee, after guerrillas fired on an unarmed Union mail steamer there. When his regiment returned from torching the town, Sherman simply reported to his commander that Randolph was gone.

CAUGHT IN THE maelstrom of irregular warfare, Union commanders cast about desperately for solutions. As early as August 1861, Major General John C. Frémont (Halleck’s predecessor in Missouri) declared martial law and announced that he would execute “all persons who shall be taken with arms in their hands” within Union lines. In December, Halleck ordered the same treatment for persons “not commissioned or enlisted” in the Confederate service; they would be tried as criminals, for it was a “well-established principle” that only those men “duly enrolled in the service of an acknowledged enemy” were entitled to prisoner of war status. “Insurgents and marauding, predatory, and guerrilla bands” were “not entitled to this exemption” from the criminal laws. Such men, by the laws of war, were “regarded as no more or less than murderers, robbers, and thieves,” and nothing in their “military garb” or their assumed company name could “change the character of their offenses” or “exempt them from punishment.”

Halleck’s position in late 1861 and January 1862 drew on the orthodox view of who counted as a soldier. For more than a century, the law of who was entitled to fight in war had been simple: the duly authorized soldiers of sovereign states were entitled to go to war. The English jurist William Oke Manning stated the basic rule in 1839 when he wrote that legal violence in war was “only allowed” by those who were “expressly authorized” to act “by the sovereign power.” The German Georg Friedrich von Martens had said the same thing a few decades earlier. The Swiss Vattel wrote that only “a commission from their sovereign” afforded men “such treatment as is given to prisoners taken in regular warfare.” And on the eve of the Civil War, Theodore Dwight Woolsey, the president of Yale College, said that the laws of war offered no protection to those who fought “without a sanction from their governments.” Halleck’s own book, International Law, adopted the same rule: “partizan and guerrilla troops” who fought without “commissions or enlistments,” he wrote, were not entitled to the privileges of the laws of war; when they were “authorized and employed by the state,” however, “they become a portion of its troops.”

It was no wonder, then, that in the winter 1861–62, Halleck distinguished between those men who were “commissioned or enlisted” in the Confederate Army, on one hand, and self-organized guerrilla bands, on the other. But the official Confederate embrace of partisan rangers in the spring of 1862 revealed a potential flaw in the orthodox Enlightenment approach. For what the Confederacy had shown in the Partisan Ranger Act was that a belligerent could very easily extend commissions to irregulars and thus give them the status of soldiers deserving prisoner of war treatment. Moreover, a belligerent could do so without changing the behavior of the irregulars at all. Halleck’s own book had suggested—indeed, it had stated clearly—that commission or enlistment was the key criterion. But now this view seemed impossibly naive. Merely issuing “commissions or licenses” to the bandits who terrorized the state, he now reasoned, ought not change their legal status. “You must be aware, general,” he wrote reprovingly to his Confederate counterpart Sterling Price, “that no orders of yours can save from punishment spies, marauders, robbers, incendiaries, guerrilla bands, etc., who violate the laws of war.” Halleck’s conclusion was firm: “You cannot give immunity to crime.”

Price replied that his men were “specially appointed” and instructed to act in accordance with “the laws of warfare.” In Arkansas, Confederate general Thomas C. Hindman likewise insisted that official recognition transformed criminal guerrillas into legal soldiers. His irregulars, he told Union colonel Graham N. Fitch, were “recognized by me . . . as Confederate troops,” and Hindman asserted “as indisputable” his right “to dispose and use those troops” as he saw fit. “We cannot be expected to allow our enemies to decide for us,” complained another Confederate general later in the year, “whether we shall fight them in masses or individually, in uniform, without uniform, openly or from ambush.”

The problem of the partisan rangers sprang up in western Virginia, too, where Governor John Letcher argued that all those “acting under the authority” of Virginia, “with commissions issued in pursuance of law and under the seal of the State,” were entitled to protection as soldiers and prisoners of war. Confederate secretary of war George Randolph agreed and fiercely defended the partisan rangers against the accusation that they were not soldiers entitled to the protections afforded to soldiers. The stakes were very real. For if the Union were to execute men carrying Confederate commissions, the Confederacy would retaliate in kind against Union soldiers in Confederate custody.

EVEN AS THE controversy over guerrilla warfare was heating up, Matty and Francis Lieber received heartrending news from Virginia. In late June they learned that their oldest son, Oscar, had been killed while fighting for the South in the Battle of Williamsburg. “Civil war,” Lieber wrote to his rediscovered friend Halleck, “has thus knocked very loudly at our door.”

Personal tragedy notwithstanding, Lieber’s importance in the Lincoln administration was growing. Behind the scenes in 1861 he had helped to organize the administration’s defense of its suspensions of the writ of habeas corpus. Now, in the summer of 1862, President Lincoln and Secretary of War Stanton promoted Lieber’s friend Halleck to general-in-chief of the Union armies. Halleck and Stanton began to call on Lieber to solicit his advice on some of the most difficult questions of the war effort.

As one of his very first acts as general-in-chief, Halleck asked Lieber to prepare a formal memorandum of the international laws of war governing the guerrilla controversy. Lieber threw himself into the task, and in a week’s time, he sent Halleck a long essay entitled Guerrilla Parties Considered with Reference to the Laws and Usages of War. Halleck liked it. (“I highly approve,” he told Lieber.) Before the month was over, the general-in-chief had ordered 5,000 copies for distribution in the Union armies. The document would help guide Union policy toward irregular fighters until the end of the war.

Halleck could be enthusiastic about Guerrilla Parties because Lieber’s treatment neatly solved the problem of the commissioned irregular by reorganizing the law of combatants. In Mexico, Winfield Scott’s councils of war had treated the soldier in a guerrilla unit as a special kind of criminal. Halleck and Lieber were now asking who was a soldier in the first place. And Lieber’s answer went beyond the formal question of whether a band of fighters was commissioned by a legitimate belligerent. Instead, Lieber asked himself what were the working characteristics that made men soldiers. The regular soldier, Lieber decided, was defined by a number of different features. The soldier typically served in a regular army. He was usually paid and provisioned by that army, which eliminated the imperative to engage in pillage. His band was permanent (or at least durable) in its formation. His movements were dictated by a central command structure that enforced discipline over him and his comrades. He wore the garb of a soldier, or at least some badge of his status, in a way that distinguished him from the peaceful citizen. He followed the laws of war and took prisoners when his enemy surrendered.

For Lieber, the formal existence or absence of a commission from a state (or as he put it, whether a band of fighting men was “self-constituted”) was relevant to, but not determinative of, soldier status. Echoing Halleck’s letters to Price, Lieber wrote that it could not be “maintained in good faith” that an armed prowler or bushwacker would “be entitled to the protection of the law of war” simply because “his government or his chief has issued a proclamation” authorizing such violence. Instead, determining whether a fighter qualified as a soldier required careful consideration of the relevant criteria in light of the underlying goals of the laws of war: uniforms or badges that separated fighters from civilians; an organized command structure that could enforce discipline and the rules of combat; and the institutional capacity to take and keep prisoners.

Commentators would later criticize Lieber’s guerrillas paper as verbose and rambling. There is something to the criticism, to be sure. Lieber was prone to long-windedness, and the paper (whose readership was made up of hard-pressed officers in the field) ran to 6,000 words. It provided lavish historical examples that ranged from the Greek Civil War to Napoleon’s Peninsular Campaign, from the ancient world to the sixteenth-century Dutch revolt against the Spanish. It lingered on Lieber’s beloved Prussian resistance to Napoleon and it reviewed at great length obscure European treatments of the laws of war. The paper, in short, engaged its topic as a philosophical problem as much as a military imperative.

But if Lieber’s Guerrilla Parties paper was wordy, that was so in substantial part because it forged new ground. Lieber’s new criteria were linked together by a common thread. Each of them substituted functional considerations for the formal question of whether a fighter had been commissioned by one of the warring sides. Clausewitz had described the formal customs of eighteenth-century war as an artifact of relations among the states of Europe. Now, in a new political context in which war was being fought outside the confines of nation-states, the simple structure of those customs no longer seemed adequate to commanders like Halleck. Lieber grasped that war had overflowed its eighteenth-century political constraints, and that in the sprawling and disorganized wars of the modern age, the laws of war would need reorganization.

The innovation Clausewitz inspired and Lieber made in August 1862 is still in our law today. We can see it in the Third Geneva Convention of 1949, which defines the soldier by reference to the considerations Lieber’s essay first raised.10 And it influenced the practice of Civil War commanders as well. Within weeks of its drafting, the approach Lieber adopted for Halleck made its way back to the western theater. In September 1862, when William Tecumseh Sherman denied that Confederate guerrillas were entitled to prisoner of war treatment, he cited the arguments that Lieber and Halleck had articulated a month earlier. “Whether the guerrillas or partisan rangers, without uniform, without organization except on paper, wandering about the country plundering friend and foe, firing on unarmed boats filled with women and children” were “entitled to the protection and amenities of civilized warfare,” Sherman wrote drily to his Confederate counterpart Thomas Hindman, “is a question which I think you would settle very quickly in the abstract.”

Even if Lieber’s analysis of the irregular warfare problem was influential, it was hardly definitive. It left wide discretion in the hands of officers in the field. One of the most striking features of Union treatment of guerrilla fighters for the rest of the war was its variability from region to region and command to command. Some Union soldiers and statesmen, from line infantrymen to officials in the War Department and right up to the attorney general of the United States, favored summary field executions for guerrillas—executions that left precious little time for close inquiry into who qualified as a soldier and who did not. Lieber did not reject such executions out of hand. (“The most disciplined soldiers,” he wrote, “will execute on the spot an armed and murderous prowler found where he could have no business as a peaceful citizen.”) But he was cautious in endorsing a harsh policy of field executions for fear that doing so risked a vicious spiral of retaliation. Other Union officers adopted military commissions on the model of General Winfield Scott’s in Mexico. And some officers even worked to find ways to treat guerrillas as prisoners of war when the situation so warranted.

Lieber’s great success was to establish a new functional basis for Union treatment of Confederate irregulars, one that the Confederacy came to accept, if only grudgingly. Lieber’s approach treated many of the partisan rangers commissioned under the April 1862 Confederate legislation as legitimate soldiers, but distinguished those who fought without outward badges of identification, without organized command structures, or without adherence to the basic laws of war.

Abraham Lincoln shared Lieber’s tough humanitarianism. He tacitly approved the policy of death sentences for guerrillas, a policy that was discussed in the cabinet. Yet time and again he commuted such sentences to imprisonment at hard labor for the duration of the war. Aggressive soldiers sometimes arranged for summary executions precisely to avoid the lengthy delays that inevitably accompanied Lincoln’s formal military commissions process.

IN FRANCIS LIEBER’S study on 34th Street in New York (just steps from where the Empire State Building now stands), a tablet on the mantelpiece displayed the names of every soldier who had fought at Fort Donelson in his son Hamilton’s 9th Illinois. With the 9th Illinois looking down on him, Lieber’s message to Halleck and Sumner and Lincoln—indeed, to virtually anyone who would listen—never varied. Lieber encouraged Lincoln and his administration to wage what Clausewitz had described as “war in earnest.” Such a war eschewed many of the constraints of limited eighteenth-century warfare, for too often those constraints seemed to Lieber to have little application to the great struggle of North and South for the future of civilization in North America. War, as Lieber saw it, was no trifling matter to be constrained by mawkish social conventions. It was the forward motion of civilization. “Blood,” he wrote Halleck, “is occasionally the rich dew of history.”

What made the Civil War an epochal event in Western history, according to Lieber, was what he saw as its underlying cause. The war pitted a free people against slavery. As summer turned into fall in 1862, slavery took center stage in the war. Lincoln and Stanton and Halleck would soon require answers to the new set of problems that Emancipation raised.


Chapter 7

Act of Justice
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The extraordinary spectacle is presented to the contemplation of civilized man in this boasted nineteenth century of the Christian world, of a nation claiming to be civilized . . . inaugurating deliberately servile war by stimulating the half-civilized African to raise his hand against his master and benefactor. . . .

—Brigadier General Daniel Ruggles, Confederate States Army, 1862

ABRAHAM LINCOLN TRIED his best to avoid the question of whether he could free the South’s slaves. But when the war forced his hand, the first answer Lincoln gave was that he could not.

It was Major General John C. Frémont, the handsome but politically clumsy commander of the Western Department, who pushed the slave question onto Lincoln’s agenda. Born in 1813 as the illegitimate son of a planter’s wife and her French émigré dance teacher and lover, Frémont had risen by some combination of good luck, good looks, and personal charm to become an officer in the U.S. Army Corps of Topographic Engineers, surveying the trans-Mississippi West. In 1841, he had eloped with Jessie Benton, the seventeen-year-old daughter of powerful Missouri senator Thomas Hart Benton. When he won over her father as well, he made himself part of one of the country’s most influential political families. For the next decade, Frémont led widely publicized exploring expeditions into the Oregon country and California. When gold was discovered on lands he had acquired near what is now Yosemite National Park, Frémont became a wealthy man. Several years later, his burgeoning fame won him the fledgling Republican Party’s 1856 nomination for president. And in July 1861, his political clout—and especially his influence in the critical border states—led Lincoln to appoint him commander of the Western Department, headquartered in Missouri.

The problem was that Frémont’s fame and political connections far outstripped his competence. He arrived in St. Louis at the beginning of Missouri’s bitter guerrilla war. Frustrated by anonymous attacks on trains and Union soldiers, and badly out of his depth, Frémont issued a hastily drafted, ill-considered, and unauthorized declaration of martial law. The declaration, dated August 30, 1861, ordered the execution of armed Confederates found behind Union lines. It also confiscated the property of all persons in the state of Missouri who were in arms against the United States. To this Frémont added the most controversial provision of all: “Their slaves, if any they have, are hereby declared free.”

Frémont’s emancipation declaration thrilled abolitionists, but it left moderate Lincoln supporters aghast and southerners spluttering. Lincoln had chosen Frémont in order to shore up Union loyalties in the border states. The general’s rash declaration risked alienating the very constituency he had been appointed to reassure. Joseph Holt, the former secretary of war during President James Buchanan’s crisis-filled final weeks in office, warned Lincoln that Frémont’s order was inspiring outright terror in the loyal slaveholding states. As protests from Kentucky and Missouri poured in, Lincoln concluded that he had no choice but to countermand the order. Writing to Frémont, the president warned that “liberating [the] slaves of traitorous owners” threatened to “alarm our Southern Union friends, and turn them against us.” Such a policy might cause Kentucky to leave the Union. To lose Kentucky, Lincoln believed, would be “nearly the same as to lose the whole game.”

Even if Lincoln had thought it prudent to emancipate slaves in Missouri, he concluded that the customs and usages of warfare prevented him from doing so. It would be one thing, he reasoned, for a military commander to seize property and hold it “as long as the necessity lasts.” Such a seizure would be “within military law, because within military necessity.” But to appropriate property permanently was another thing altogether. To say, for example, that a farm “shall no longer belong to the owner, or his heirs forever,” even after the farm was “no longer needed for military purposes,” was to make a political pronouncement, not a military one. The same held true for slaves. “If the General needs them,” Lincoln explained to his Illinois friend Orville Browning (now serving as a U.S. senator), “he can seize them, and use them; but when the need is past, it is not for him to fix their permanent future condition.”

In overruling Frémont, Lincoln carried on a tradition that ran back to the founders, back all the way to Lord Dunmore’s slave emancipation decree in 1775. American statesmen had proclaimed time and again that the laws of war protected slavery from war’s ravages. Civilized warfare, the United States had insisted, prohibited acts that might incite slaves into a war of servile insurrection and indiscriminate violence.

That Lincoln walked in the footsteps of his predecessors in September 1861 was unsurprising. What was remarkable was that in less than a year he would change his mind.

Worse Than Savages

EVER SINCE Thomas Jefferson’s Virginia Constitution of 1776 indicted the king for causing “negroes to rise in arms” against the colonists, emancipations had been closely linked in the minds of white Americans to violence that defied the civilized constraints of modern war.

For one thing, slaves were private property, and as General-in-Chief Henry Halleck’s 1861 book on international law explained, “private property on land is now, as a general rule of war, exempt from seizure or confiscation.” Chief Justice Roger Taney had endorsed the same idea when he was attorney general of the United States in 1833, as did the late Henry Wheaton, whose Elements of International Law was still a leading authority on the laws of war. According to the editors of the widely respected Massachusetts-based Monthly Law Reporter, the rule had been asserted so often by the State Department that it could not be abandoned now without great embarrassment. “The just fame which the United States have acquired in their efforts to soften and ameliorate the code of war,” the editors wrote, “forbids that they should seek to exercise those rights, the legality of which they have steadily denied.”

Slaves, moreover, were a peculiar kind of private property. As the Georgia lawyer Thomas Cobb had put it before the war, slaves had “a double character,” at once property and person, and in wartime their personhood seemed to many to create a grave humanitarian danger. Wartime emancipations might let loose unimaginable waves of violence. Slave uprisings in the midst of civil war threatened to produce atrocities and destruction enough to set the South back decades, perhaps centuries. The region might be left a dismaying ruin, with rapes and murders from the Atlantic to the Mississippi.

History provided terrifying examples. The editors of the North American Review offered their readers lurid descriptions of the servile wars of antiquity (“the constant terrors” of ancient Rome). More recent episodes lay close at hand, too. In 1791 in the French colony of Saint-Domingue in the Caribbean, slaves had massacred their masters and burned plantations at the beginning of what became the Haitian Revolution. A decade later, as Napoleon tried to wrest control of the island away from the revolutionary leaders Toussaint L’Ouverture and Jean-Jacques Dessalines, both sides fought wars of racial extermination, executing prisoners and moving across the countryside in waves of terrifying destruction that left much of the once wealthy island a smoking hulk. Even nearer to home, domestic slave revolts such as Nat Turner’s rebellion in Virginia in 1831 provided fresh reminders that under the right conditions, slavery’s suppressed war could quickly erupt into a violence that no laws of warfare could hope to contain.

The South’s military vulnerability to slave rebellion had become conventional wisdom in the years leading up to the war. In 1856, while trying to block the Treaty of Paris’s prohibition on privateering, the American diplomat Alexander Dallas had warned that without privateers, European navies would be able to land at any “point of our immense coast” and from there touch off a “servile insurrection.” British military men had long boasted that, with or without privateers, attacking the American South would be like striking a spark into a tinderbox. Indeed, as tensions mounted between North and South, many in the North argued that a slave society such as the South could never fight a war in earnest. As one northerner put it in casual conversation with a southern tourist on a Hudson River steamboat, “You cannot fight! Your worst enemy is in your midst. Let us but sound the tocsin of war and your slaves will rise! Why, you will have murder and cutting of throats in every house.”

The most radical abolitionists in the North advocated precisely such an uprising. Before war broke out, an abolitionist pamphleteer from Massachusetts named Lysander Spooner called for citizen associations to raise money and arms for a “private war” of abolitionists and slaves against the master class of the South. Spooner stopped circulating his pamphlet at the request of John Brown, a veteran of antislavery violence in Kansas who worried that Spooner’s efforts would hinder the raid he himself was planning. In 1859, Brown led precisely the kind of raid Spooner had proposed when Brown tried unsuccessfully to start a slave uprising at Harper’s Ferry, Virginia. Even moderates in the North thought they might have to choose between disunion and a slave uprising as the war approached. Harvard law professor Joel Parker said that he, for one, would rather risk the “consequences attendant on a servile insurrection” than allow the United States to fall apart.

On the eve of the war, talk of slave uprisings reached a fever pitch. Outgoing president James Buchanan blamed abolitionists for encouraging “servile insurrections.” South Carolina listed northern incitement of slave rebellion as a ground for secession. Thomas J. Jackson of Virginia (known to history as “Stonewall” Jackson for his courage at the First Battle of Bull Run) accused the North of conspiring to excite slaves to a “servile insurrection in which our families will be murdered without quarter or mercy.” In Charleston, women of the planter elite such as Mary Boykin Chesnut whispered to one another about the slave uprising that would surely come once war began.

As state after state seceded, rumors of abolitionist and slave conspiracies raced across the South. Stories of secret caches of gunpowder circulated in Virginia. Suspicious arson in Texas produced near hysteria and led to the execution of fifty men, most of them black slaves, at the hand of vigilante mobs and the state’s home guard. Louisiana planters got wind of a slave conspiracy planned for March 4, the day of Lincoln’s inauguration. Slaveowners in Tippah County, Mississippi, talked of “an insurrection of the black population” and cited attempts to poison masters and burn their homes in the night. In May, fear of uprisings washed across the countryside near Huntsville, Alabama. By July, rumors flew around upcountry North Carolina that slaves were rising against their masters and that “whole families” had been “brutally butchered at midnight.” Indeed, for the first half of the year letters poured into the offices of state governors around the South warning of supposed insurrections.

Virtually nothing appeared in the newspapers, lest the slaves themselves learn about the suddenly improved prospects for uprisings. In the War of 1812, newspapers in the South had manufactured stories of British officers selling Virginia slaves into the West Indies in order to discourage slaves from running off to British lines. Now papers like the Mobile Register made up outlandish stories about horrific northern plans to abolish slavery by mass murder of the South’s 4 million slaves. The story was so implausible the author could barely muster the energy to see it through. The master class, he concluded weakly, would “in this, as in all other instances” be the slaves’ “protectors and saviours.”

FEAR OF A slave uprising shaped the conduct of both southern and northern armies in the early months of the war. Southern state governors declined to hand over confiscated federal weapons to Confederate authorities out of fear that the arms would be needed for local defense against slave rebellions. Local reluctance to turn over weapons to Richmond officials kept as many as 200,000 Confederate troops out of the field in the first year of the war.

Union commanders made suppressing slave insurrections one of their first priorities as well. Along the Mason-Dixon line, the aged and doddering Major General Robert Patterson, a veteran of the War of 1812, instructed soldiers in the Department of Pennsylvania that it was their duty to “suppress servile insurrection.” Brevet Major General George Cadwalader of Philadelphia issued the same orders. So did the commander of Union forces in western Virginia. And when Brigadier General Benjamin Butler of the Massachusetts militia heard rumors of slave insurrection in Maryland in April, he offered the assistance of his Massachusetts forces to Maryland governor Thomas Holliday Hicks.

Historians usually describe Butler as the man who put the Union on the path to emancipation. In late May, when three fugitive slaves named Frank Baker, Shepard Mallory, and James Townsend rowed four miles across the mouth of the James River to Butler’s command at Fort Monroe, Butler refused to hand them over to the Virginia officer who came under a flag of truce to collect them. The three slaves had been working to build a battery opposite the Union position, and Butler decided that their usefulness in the southern war effort made them “contraband of war.” The term was an ill-fitting one. Its technical use was to describe weapons and other kinds of property that could be seized in warfare at sea, even though belonging to a neutral owner or shipped on a neutral vessel. The black abolitionist Frederick Douglass said the term was better suited to pistols than to people. Nonetheless, Butler had hit on a way to finesse the Union treatment of fugitive slaves, and during the first year of the war the term “contraband” quickly took on vast significance as slaves gathered at Union encampments all around the edges of the South.

Yet focusing only on the contraband episode mischaracterizes Butler and ignores a problem that loomed as large as fugitive slaves in the opening weeks of the war. Butler was no abolitionist, at least not at the beginning of the war. In the election of 1860, he had been a lonely northern supporter of Jefferson Davis for the presidency. In 1862, at New Orleans, he would turn slaves away from Union lines, a decision that prompted the Congress to enact legislation barring Union forces from doing so. When Butler offered to suppress slave insurrections for Governor Hicks in April 1861 (a full month before he received the first contrabands at Fort Monroe), he expressed a keenly felt fear that the Union Army’s appearance in the South would trigger a slave rebellion.

Butler’s position on slave uprisings produced instant controversy. Angry abolitionists across the North argued that to relieve slaveowners of this risk was to do their dirty work for them. Governor John Andrew of Massachusetts protested to Butler that the South’s vulnerability to slave insurrection was not the Union’s problem, but “one of the inherent weaknesses of the enemy.” Butler’s reply put in sharp focus what was fast becoming a central humanitarian question in the first months of the war. “In what manner,” he asked rhetorically, “shall we take advantage” of the South’s weakness as a slave society? Should the Union, Butler demanded, allow the slave population “to rise upon the defenseless women and children of the country, carrying rapine, arson and murder?” In Butler’s view, a servile insurrection in the United States would have “all the horrors” of Haiti, only “a million times magnified.” Once the slaves had “tasted blood,” Butler warned, they might “turn the very arms we put in their hands against ourselves, as a part of the oppressing white race.” The founding fathers, Butler reminded Governor Andrew, had complained bitterly when the British armed “the red man with the tomahawk and the scalping knife against the women and children of the colonies.” Surely the Union could not now justify itself “in letting loose four millions of worse than savages upon the homes and hearths of the South.” In the Revolution, the British had been willing to use “all the means which God and nature” gave them “to subjugate the colonies.” But the United States could do no such thing, at least not if the conflict was to consist of “honorable warfare.”

LONG-STANDING IDEAS about honorable warfare exerted powerful influence on Union policy toward slavery in the first year of the war. But already some urged Lincoln to move toward emancipation. And when they did, they ran headlong into the well-established American position protecting slavery in wartime.

A current of dissent on the slavery question ran through American history from the founding of the republic right up to the Civil War, but it was plagued by an embarrassing ancestry. For the clearest statement of the abolitionist view of slavery in wartime had come not from an American but from the commander of British forces in North America at the close of the Revolution. In 1783, Sir Guy Carleton had issued a “Précis Relative to Negroes in America,” contending that slaves crossing into British lines during the Revolution were thereby made free.

In the decades since Carleton, John Quincy Adams had offered extensive and compelling arguments on the same point. But Adams’s arguments were almost as compromised as Carleton’s were awkward. For a decade and a half after the War of 1812, Adams had championed the proslaveholder argument on the status of slaves in wartime in his capacity as diplomat, as secretary of state, and finally as president. Indeed, no one had done more to associate the United States with the view that civilized nations sheltered slavery from war’s destruction.

In the second half of his career, as a senior statesman in the House of Representatives, Adams rediscovered his antislavery commitments and reversed course. Contesting the so-called gag rule barring antislavery petitions on the floor of Congress, Adams argued that the federal government did have a power over slavery—the war power. By the laws of war, Adams said in Congress in 1842, the “laws and municipal institutions” of the territory being fought over were “swept by the board.” In their place stood the laws of war, which Adams said gave armies awesome powers, including the power to emancipate slaves. How else could the emancipations in revolutionary South America be explained? Indeed, could it possibly be the case, Adams asked his colleagues in the House of Representatives, that the federal government possessed no authority to intervene if “servile war” broke out in the South? With astonishing foresight, Adams told his colleagues that it was “in the very nature of things” that the “Southern and Southwestern States” would one day “be the Flanders of these complicated wars, the battle field upon which the last great conflict must be fought between slavery and emancipation.”

Building on Adams’s unorthodox late-career account, antislavery men in 1861 and 1862 argued that, properly understood, the laws of war permitted the emancipation of enemy slaves. Writing to Lincoln shortly after the Frémont debacle, Senator Orville Browning of Illinois insisted that Frémont’s proclamation “was fully warranted by the laws of war.” In Browning’s view, contrary to the spirit of the American authorities on the question, private property was “subject, by the law of nations, to be taken, and confiscated, and disposed of absolutely and forever” in wartime. If a belligerent could “turn loose horses,” Browning asked Lincoln, “why may he not negroes?”

Charles Sumner pressed the case most strongly. As the powerful chair of the Senate Foreign Relations Committee, and as a confidant of Lincoln in the early months of the war, Sumner encouraged the president from the day Fort Sumter was shelled in April 1861 to make use of the war power to emancipate slaves. After the military debacle at Bull Run in July, Sumner became convinced that emancipation was imperative. In a long and intense conversation that went late into the night, he tried unsuccessfully to persuade Lincoln to exercise the war power authority to free the South’s slaves. In September, after Lincoln had reversed Frémont’s emancipation order, Sumner wrote his rediscovered friend Francis Lieber to complain that Lincoln had abandoned what Sumner thought to be the most viable path to emancipation. And once Lincoln seemed to have rejected the war power case for emancipation, Sumner took his argument to the public. The laws of war, he declared in an October 1861 speech before the annual convention of the Massachusetts Republican Party, knew no master but necessity. If necessity so warranted (and Sumner contended it did), armies could emancipate an enemy’s slaves.

Sumner’s speech called forth fierce opposition. A Pennsylvania newspaper wrote scathingly that Sumner had endorsed a “horrid policy of unloosing the bonds of four million slaves, and setting them against the Caucasian race,—to murder, pillage, and destroy, without stint, until their barbarous appetites may be appeased.”

But if Sumner’s controversial October address sparked a firestorm of criticism, it generated a groundswell of support as well. The editors of the New York Journal of Commerce opined that “the slave property of rebels is unquestionably the subject of confiscation as much as their horses or their cotton.” Harper’s Weekly reached a conclusion that would have been startling a few months before: “nothing is truer than that emancipation may become an incident of the war.” Even the moderate Christian Intelligencer, the official journal of the American Reformed Church, decided that it was time to “let slavery feel the war.” By the spring of 1862, a Harvard Law School graduate named William Whiting (soon to be appointed as the lawyer for the War Department) prepared a long pamphlet defending a broad war power of the president to emancipate enemy slaves in wartime. Whiting later exaggerated his own importance when he claimed that his essay ran through forty-three separate printings. But the pamphlet was distributed widely nonetheless, coming out in ten editions by 1864.

Some in the North also began to push back against the idea that emancipation would inevitably lead to the horrors of servile insurrection. Nathaniel Eggleston, a congregational pastor in Connecticut, complained that every mention of emancipation was met with the frantic claim that abolition would be “like the letting loose of so many wild beasts to devastate and devour.” Sumner argued that only emancipation could save the South from the fate it feared most. Without the salutary influence of the armies of the North, Sumner predicted “wild and lawless” slave insurrections. “If Liberty does not descend from the tranquil heights of power,” he warned, “it will rise in blood.” Others such as Henry Ward Beecher of Brooklyn, the North’s most influential pastor, argued that if a slave uprising occurred it would be the result of the slave system itself, not the product of Union policy. “Servile insurrections and war,” he said, “are just as certain, as it seems to me, as explosions are, where fire comes to gunpowder.” His sister Harriet Beecher Stowe, the author of Uncle Tom’s Cabin, agreed: “What are these madmen now doing,” she asked of the South’s secessionists, “as they sit on their powder magazine and fire hot shot to right and left?”

And yet for all this, the memory of Haiti and the threat of indiscriminate bloodshed prompted continued caution. “Experiments of emancipation by martial law,” warned Charles Francis Adams, Jr., would produce “terror and confusion” across the South. “Can a torch be thrust into a magazine,” he asked, “without an explosion?—if it can, the powder is worthless. Will two centuries of grinding oppression produce no spirit of revenge? If it does not, then indeed is the African unfit to be a freeman.” Emancipation would “force millions of irresponsible barbarians into society” where they would wreak a “just vengeance for their own wrongs.” It would, Adams thought, create “convulsions before which humanity must stand aghast!”

LINCOLN WAS NO STRANGER to controversies over slaves in wartime. He had been almost twenty years old in 1828 when John Quincy Adams distributed the last compensation funds to American slaveholders whose slaves had been carried off by the British in the War of 1812. Two decades later, in 1849, as a member of the Thirtieth Congress, Lincoln debated whether the United States was obliged to compensate the descendants of a slaveowner whose slave had been hired by the U.S. Army as a guide and then escaped to freedom with the Seminoles during the Second Seminole War. Lincoln cast a losing vote to deny compensation; along with most northern congressmen, he seems to have objected to giving slavery protected status under the federal Constitution. The southern legislators who won the vote had turned the debate into a referendum on the basic standards of civilized conduct in wartime. “Every civilized nation on earth,” they insisted, compensated property owners for property destroyed in wartime, including slave property.

Once the Civil War began, Lincoln heard almost constantly about the risk of slave insurrection. Letters warning of the risk of uprisings poured in from the day of his election forward. In the critical days of April, Attorney General Bates warned Lincoln repeatedly that armed conflict between North and South would “bring on a servile war, the horrors of which need not be dwelt upon.” (Bates advised the president to abandon Fort Sumter in order to avert the danger.) And as word spread of Frémont’s emancipation decree in September, loyal Unionists in the border states turned once again to the familiar theme. “All of us who live in the slave states,” Lincoln’s friend the Kentucky slaveowner Joshua Speed wrote to the president, “have great fear of insurrection.” If “such a proclamation” were read by the slaves, Speed complained, would it not “incline them to assert their freedom”?

Lincoln tried to dampen emancipation enthusiasm as best he could. He quietly approved Butler’s narrow “contraband” policy at Fort Monroe in May 1861. But he publicly rebuked Frémont in September. And when his beleaguered first secretary of war, Simon Cameron, endorsed arming slaves in an early draft of his annual report in December 1861 (a draft that was quickly leaked to the press), Lincoln removed him and unceremoniously shipped him to Russia as America’s minister to the czar.

Lincoln knew well that emancipation and indiscriminate violence were closely connected to one another in the minds of white Americans. Indeed, the risk that fighting might lead to race war in the South seems to have worried him a great deal. For one thing, predictions of atrocity-filled slave uprisings turned on estimations of what kind of people the slaves were, and as the historian Eric Foner has recently emphasized, Lincoln had very little contact with blacks before becoming president. One of his few interactions had come when a group of black men assaulted him while he was shipping farm goods down the Mississippi. “Seven negroes,” he later remembered, had tried to “kill and rob” him, but he and his partner managed to drive them from the vessel. That was 1831. Now, thirty years later, Lincoln found himself wondering whether unloosing the bonds of slavery would reproduce the kind of violence he had experienced then, only on a massive scale and in all likelihood with much less happy results.

Yet as the months wore on, Lincoln quietly shifted his ground on emancipation. In May 1862, Major General David Hunter repeated Frémont’s premature emancipation decree, this time in the Department of the South, which consisted of South Carolina, Georgia, and Florida. Declaring martial law as a matter of “military necessity,” Hunter followed Guy Carleton’s 1783 reasoning and announced that “slavery and martial law in a free country” were “entirely incompatible.” All persons “heretofore held as slaves” in the three states under his command, he declared, were “forever free.” Hunter’s order was even more ambitious than Frémont’s. Frémont’s order had applied only to the slaves of those who took up arms against the United States. Hunter’s emancipation order contained no such limit. It purported to free the slaves in three southern states with a single blow. But where Lincoln had reversed Frémont’s order on the ground that neither he nor Frémont could free slaves under the laws of war, now he countermanded Hunter’s order because it claimed to make decisions that were the president’s alone to make. “Whether at any time, in any case, it shall have become a necessity indispensable to the maintenance of the government, to exercise such supposed power,” Lincoln explained, “are questions which, under my responsibility, I reserve to myself.”

The implication was clear: emancipation was permissible if necessary, and Lincoln himself would decide when the necessity had arrived. But that was not all. For if emancipation came, the president added, it mattered how it came. “Rending or wrecking” the social life of the South would not do. If done right, Lincoln said, emancipation would arrive as “gently as the dews of heaven.”

The Highest Principles Known to Christian Civilization

HEAVEN WAS FAR from Lincoln’s mind as he reviewed the military situation in the early summer of 1862. The Union war effort in the East was badly stalled.

In March, Major General George B. McClellan had taken the Army of the Potomac—some 100,000 strong—down the Chesapeake aboard a flotilla of 500 vessels and landed sixty-five miles southeast of Richmond on the peninsula between the Rappahannock and the James rivers. McClellan’s plan was to skirt the defenses of General Joseph E. Johnston’s Confederate Army of Northern Virginia by entering the Confederate capital through the back gate. But the campaign had gone badly from the start. At Yorktown, where Washington had trapped Cornwallis and sealed an American victory in the War of Independence eighty years before, McClellan was fooled by the theatrical parading of Confederate brigadier general John B. Magruder into badly overestimating the strength of the Confederate forces. A mere 13,000 Confederate soldiers held off McClellan’s army for a month while Johnston repositioned his forces to block McClellan’s advance.

Without the element of surprise, McClellan inched toward Richmond for the next two months, wasting precious political support with each passing day. “I have never written you, or spoken to you, in greater kindness of feeling than now,” Lincoln wrote him in early April. “But you must act.” On the last day of May, McClellan won an ugly victory at Seven Pines that left his army on the verge of the Southern capital. “Our left is now within four miles of Richmond,” he wrote Secretary of War Stanton, “I only wait for the river to fall to cross . . . & make a general attack.” But the Union commander lost his nerve. June was nearly over when the fight for Richmond began again in earnest. And when it did, in a series of engagements known as the Seven Days’ Battles, McClellan failed utterly to seize the advantages his superior forces afforded. After an artillery barrage that left the Army of Northern Virginia in disarray, McClellan unaccountably retreated to Harrison’s Landing on the James River to regroup. His officers were stunned. Brigadier General Philip Kearny fumed that McClellan was either a coward or a traitor. “We ought instead of retreating to follow up the enemy and take Richmond,” he argued. As to tactics, Kearny was probably right. But he was overruled. The Peninsula Campaign ground to a halt.

McClellan’s problem was that he loved the aesthetics of battle, but could not abide its harrowing reality. This had profound effects on the way he fought. At West Point, where he had graduated second in his class, McClellan learned to think of warfare as a kind of chess match, to be played by professionals in bloodless and honorable competition. His proudest moments were those when “by pure military skill,” as he put it, he won apparent victory with a “trifling” loss of life.

But bloodless triumphs such as the month-long siege at Yorktown (one of his two “brightest chapters,” McClellan called it, alongside his role at Bull Run) were Pyrrhic victories if they produced weeks of delay and allowed the escape of enemy armies in the process. After his first major engagement on the peninsula, McClellan wrote to his wife that he was already “tired of the sickening sight of the battlefield, with its mangled corpses and poor suffering wounded.” Every casualty haunted him, he told her. Such affections endeared him to his soldiers. But they made him a poor general.

Talk of ending slavery was especially aggravating to McClellan. The commander of the Army of the Potomac shared the engrained racism of most of his colleagues in the Union officer corps, though he expressed it with distinctively ugly force. “I confess,” he wrote shortly after the war, “to a prejudice in favor of my own race, & can’t learn to like the odor of either Billy goats or niggers.”
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Alfred Waud’s sketch of George McClellan’s headquarters during religious services on a Sunday in July 1862. The Union commander espoused a civilized and Christian model of warfare.



Emancipation, McClellan believed, would produce a bloody wave of indiscriminate racial violence. In his first command, McClellan had gone out of his way to assure the whites of western Virginia that he would use “an iron hand” to “crush any attempt” at slave insurrection. In the summer of 1861 he warned Charles Sumner that “sudden and general emancipation” would require precautions “to guard against” the “four and a half millions of uneducated slaves” that such a policy would set loose upon the nation. When McClellan ran for president against Lincoln in 1864, the Ohio abolitionist congressman Gerrit Smith reminded voters that it was McClellan “who assured the slaveholders that he would guard their homes, their wives and children from servile insurrection.” In doing so, Smith observed pointedly, McClellan had left the white men of the South free to swell the armies of the rebellion.

ON JULY 8, 1862, Lincoln traveled to Harrison’s Landing to confer with his cautious general. McClellan greeted the president with a carefully prepared statement on the basic standards of civilized warfare. At the letter’s heart lay the problem of slavery. The conflict, McClellan wrote, “should be conducted upon the highest principles known to Christian Civilization.” The war “should not be a war looking to the subjugation” of a people, not “at all a war upon population,” but exclusively a war “against armed forces and political organizations.” Most important, “neither confiscation of property” nor the “forcible abolition of slavery should be contemplated for a moment.”

McClellan had evidently paid attention to his law of war training at West Point (meager though it was). His letter was a near-perfect restatement of the American establishment orthodoxy on the laws of war. He presented a vision of war without passions, war that left private citizens almost completely untouched. “All private property and unarmed persons should be strictly protected,” he told the president, “subject only to the necessities of military operations.” In the event private property had to be taken for military use, compensation was required. “Pillage and waste” by Union soldiers “should be treated as high crimes”; unnecessary trespasses were to be “sternly prohibited,” and any “offensive demeanor by the military towards citizens” was to be “promptly rebuked.” McClellan was even willing to concede that limited and targeted emancipations might be warranted “upon grounds of military necessity,” though only with compensation to the owners. But any “declaration of radical views” on slavery would “rapidly disintegrate our present armies” and undo the nation’s long-standing attachment to civilized war.

McClellan’s letter had a powerful effect on Lincoln, but it was not the one McClellan had intended. Coming at the low point of a mostly dismal year of war, McClellan’s letter resolved Lincoln on a new departure in Union policy toward slavery. For three agonizing months, McClellan’s version of civilized war had been unable to take Richmond. Now the clarity of his letter forged an unmistakable connection between limited Enlightenment-style war and the failure of Union forces to bring the war nearer to a close.

As Lincoln returned from Virginia to Washington, he decided to throw off the constraint on which McClellan had insisted most strongly. On Sunday, July 13, in a carriage on the way to the funeral of Secretary Stanton’s infant son, Lincoln confided to Welles and Seward that he had “come to the conclusion” that emancipating the slaves “was a military necessity absolutely essential for the salvation of the Union.” It was, the president revealed, “the first occasion” on which “he had mentioned the subject to any one.” A little more than a week later, Lincoln quietly dropped his bombshell in a cabinet meeting. In the final sentence of a proposed order executing Congress’s Second Confiscation Act, Lincoln proposed “as a fit and necessary military measure” for restoring the Union, that “all persons held as slaves” within the Confederacy on January 1, 1863, “shall then, thenceforward, and forever, be free.” Lincoln had resolved on emancipation.11

WITHOUT EVER PUTTING it in so many words, Lincoln had come to his decision by rehearsing the basic moral structure of Enlightenment just war thought. As he often did, he sat down with a pen and worked through the problem. His initial proposition was, he thought, self-evident: “The will of God prevails.” But the difficulty of thinking about God’s will in war was immediately apparent as well: “In great contests,” Lincoln continued, “each party claims to act in accordance with the will of God.” But of course the contending sides could not both be right. “Both may be, and one must be wrong,” Lincoln wrote to himself, because “God cannot be for, and against the same thing at the same time.” The great problem, he concluded, was that people could never know for sure whether God had chosen them to be his “human instrumentalities.”

In a few short strokes, Lincoln had come to the idea underlying the entire array of Enlightenment rules for civilized warfare. Human beings could never know for sure that they comprehended God’s justice. Legal limits on war reflected the fact that both sides inevitably believed they were in the right. But now Lincoln grasped a conceptual puzzle at the root of the idea. Didn’t war itself require certainty about the justice of one’s cause? Why go to war at all—why set in motion war’s terrible violence—if you were not sure you were right? The Union armies had already suffered almost 200,000 casualties in little over a year of fighting. At least 150,000 southerners had been killed, wounded, or captured as well. If the war were justified, there had to be something more than moral uncertainty to sustain it. And so Lincoln took a tentative next step, one that cut against the grain of the Enlightenment’s approach to limiting just wars. In uncharacteristically hesitant language, Lincoln continued his notes: “I am almost ready to say this is probably true—that God wills this contest.”

Lincoln gave voice to his thinking on the subject in September when a church delegation from Chicago came to the White House to present a memorial endorsing emancipation. By now Lincoln had privately resolved on emancipation. But he was still considering the reasoning behind his momentous decision. He told the delegation that religious men regularly approached him with advice. They were invariably “certain that they represent the Divine will.” But they came with radically opposing views (“the most opposite opinions and advice”), and not all of them could be right. It might even be that all of them were wrong. And there was the nub of the problem. How could one learn God’s will, and if one could not, how could one make the grave decision to increase the destructiveness of the war? “If I can learn what it is I will do it!” Lincoln said. But God’s justice was inscrutable. “These are not,” he reminded his memorialists, “the days of miracles.” There would be no “direct revelation.” In a moment of playfulness, Lincoln suggested facetiously that rebel soldiers might well be “praying with a great deal more earnestness . . . than our own troops.” The more serious point was that Confederate soldiers were no doubt “expecting God to favor their side” just as Union men thought that God would favor theirs.

Lincoln had stated the case for restraint in wartime. Moral uncertainty demanded moderation. But the Chicago Christians replied with a much older idea, one that tracked the just war framework not of the Enlightenment but of the Middle Ages. Unbeknownst to them, their reply followed the course Lincoln’s own thinking had been taking over the previous weeks. Moral uncertainty, they observed, could not excuse paralysis. “Good men,” they conceded, “differed in their opinions.” But “the truth was somewhere,” and men could not merely set one opinion against another and throw up their hands. The moral leader had to act, had to bring “facts, principles, and arguments” to bear and come to a conclusion as to what justice required. Lincoln had already made his decision, though he had not told them so. And when the interview closed, it was clear that Lincoln and his Chicago petitioners were not so far apart after all. “Do not misunderstand me, because I have mentioned these objections,” Lincoln told them. “Whatever shall appear to be God’s will I will do.”

GOD’S WILL OR otherwise, Lincoln’s advisers urged caution. When the president shared his plan with the cabinet, Secretary of the Treasury Salmon Chase (the most antislavery member of the cabinet) immediately urged that any emancipation policy aim to avoid the “depredation and massacre” so many feared would follow freedom for the slaves. Chase proposed instead that Lincoln allow local commanders “to organize and arm the slaves,” since officers who were close to the ground would be in a better position to manage and police slave populations. Attorney General Bates had long worried about the risk of a slave uprising, and he insisted that the proclamation be coupled with a deportation measure to remove the dangerous population of former slaves from the country.

William Seward, another strong antislavery man, spoke up as well. Given the condition of the Union war effort, he noted, emancipation might be viewed as a sign of weakness, or (worse yet) a sign that the Union had decided to ask the slaves for help in winning the war. It would look, Seward said, as if the government was “stretching forth its hands to Ethiopia, instead of Ethiopia stretching forth her hands to the government.” Given the widespread controversy going back before the war over the propriety of a civilized nation setting slaves in arms against their masters, no one could doubt Seward’s meaning here. It was not merely that issuing a call for emancipation from a position of weakness would look desperate. The problem Seward saw was that an emancipation announcement would appear as the last throes of a government that had cast away the limits of civilized warfare. Seward’s idea, Lincoln later recalled, was that emancipation “would be considered our last shriek.” The observation struck the president with “great force.” At Seward’s urging, Lincoln put off announcing emancipation to await a Union victory on the battlefield.

It took two months for such a victory to come about. The Union war effort got worse before it got better. At Bull Run, where the Union had suffered its embarrassing first major defeat of the war, Union forces, now fighting under Major General John Pope, were badly defeated for a humiliating second time. Many, including Lincoln himself, believed that McClellan and his trusted ally, Major General Fitz John Porter, had secretly hoped for Pope’s defeat.

Only after the Union’s grim victory at Antietam on September 17 did Lincoln resolve to announce the emancipation plan to the nation. Calling together his cabinet on Monday, September 22, Lincoln told them that he had promised himself he would issue an emancipation proclamation if the Union turned back Robert E. Lee and the Army of Northern Virginia at Antietam. Hesitating just a little, Lincoln added that he had made a promise with his Maker, a covenant with God, that if God “gave us the victory” at Antietam, he would “consider it an indication of Divine will” on the emancipation question. It was hard to imagine that the age of miracles had really returned on the bloody battlefield in Maryland. September 17 was the deadliest single day of the entire war. McClellan, restored just weeks before to command of the Army of the Potomac, had characteristically failed to follow up his terrible victory and deliver a decisive blow. Yet Lincoln viewed the day’s events as a sign from heaven. “God had decided this question,” Lincoln said, “in favor of the slaves.”

In language that was Lincoln’s own, his proclamation announced that on January 1, 1863, all people held as slaves within a state in rebellion against the United States would be “forever free.” The armed forces of the United States, the president resolved, would thenceforward “recognize and maintain the freedom” of the former slaves and would “do no act or acts to repress” the freedpeople “in any efforts they may make for their actual freedom.”

In deciding on emancipation, Lincoln had not so much solved the problem of moral uncertainty as he had chosen one side of the dilemma and decided to stick with it. His annual message to the Congress in December 1862 offered a kind of coda to the agonizing deliberations of the summer and fall. “We say we are for the Union,” Lincoln wrote. “The world will not forget that we say this. We know how to save the Union. The world knows we do know how to save it. We—even we here—hold the power, and bear the responsibility.” This, of course, had been the message of the Chicago petitioners. Lincoln had not chosen war lightly. Rescuing the Union was his sacred cause, and if there were means available, it was imperative that he exercise them. His stirring conclusion defended Emancipation in the same terms:

We shall nobly save, or meanly lose, the last best, hope of earth. Other means may succeed; this could not fail. The way is plain, peaceful, generous, just—a way which, if followed, the world will forever applaud, and God must forever bless.

Here, then, was a Christian answer to McClellan’s “highest principles known to Christian Civilization,” an answer that was rooted in the justice of the path selected. “The dogmas of the quiet past,” Lincoln told the Congress, “are inadequate to the stormy present.” It was apparent that there were means that might advance the desperate end of saving the republic. If we could “disenthrall our selves” from the orthodox nostrums of constraint, the president now argued, “then we shall save our country.”

Abstain from All Violence

AS CHASE AND Seward had guessed, critics saw Emancipation as a plan not to save the Union but to destroy the South in a wave of indiscriminate violence. The United States, fumed Jefferson Davis, hoped to “inflict on the non-combatant population of the Confederate States all the horrors of a servile war.” As Davis saw it, Lincoln had made clear “not only his approval of the effort to excite servile war within the Confederacy, but his intention to give aid and encouragement thereto.” Southern state legislatures condemned Lincoln for “seeking to bring upon us a servile war by arming our slaves.” In New Orleans, a young society woman named Julia Ellen LeGrand excoriated northern abolitionists for urging “that our homes should be burned and that Southern women and children should be startled at midnight by the wild beasts which Africans become after having scented blood.” Thomas Jenkins Semmes, a member of the Confederate Senate, called Emancipation “an invitation to servile war.” The Richmond Enquirer opined that Lincoln had issued a proclamation “ordaining servile insurrection” and employing means that “the most callous highwayman should shudder to employ.”

The Confederate Congress took up a blizzard of retaliatory resolutions. One bill resolved that “all rules of civilized warfare should be discarded in the future defense of our country.” Another proposed that “every person pretending to be a soldier or officer of the United States” captured after January 1 should be presumed to intend “to incite insurrection and abet murder” and therefore “suffer death” as a criminal. The Confederate Congress’s final joint resolutions described the Emancipation Proclamation as an effort to encourage slaves to take up a servile war that would be “inconsistent with the spirit of those usages which in modern warfare prevail among civilized nations.”

Many observers in the North and in the border states were almost as critical as the rebels. Two days after the Proclamation was made public, McClellan wrote privately to his wife, Ellen, that he would not “fight for such an accursed doctrine as that of a servile insurrection—it is too infamous.” The Louisville Journal observed angrily that Emancipation freed enemy slaves and incited “servile insurrection,” both of which were “condemned by the laws of civilized warfare.” Further west, in Dubuque, Iowa, critics of Emancipation saw it as tending toward “a servile war, instigated by the President’s proclamation.” In Lincoln’s old haunts of Springfield, Democrats accused him of unloosing “the lusts of freed negroes who will overrun our country.” Former Supreme Court Justice Benjamin Curtis conjured up “scenes of bloodshed, and worse than bloodshed.” The governor of New Jersey, Joel Parker (no relation to the Harvard professor of the same name), predicted a slave uprising that would lead to the genocidal massacre of all the South’s blacks. Similar nightmarish stories raced through the salons of Britain and France in the winter 1862–63, creating speculation that the threatened terrors of Emancipation might lead the two European states to recognize the South and impose a mediated peace.

Detractors focused in particular on one aspect of the September 22 preliminary Emancipation Proclamation: Lincoln’s promise that the armed forces would “recognize and maintain” freedom and not “repress” the efforts of former slaves to turn the Proclamation into “actual freedom.” Outraged newspaper editors spluttered that Lincoln was practically “inviting the negroes to the commission of any atrocity which their brutal passions may suggest.” With Lincoln’s active assistance, Emancipation would lead “a barbarous and servile race” to wreak violence on the white women and children of the South.

FOR EMANCIPATION’S CRITICS, the Proclamation seemed to signal the end of restraint. But in this they were badly mistaken.

Like Butler at the outset of the war, Lincoln and his cabinet remained gravely concerned about the risk that slave uprisings would give rise to an indiscriminate bloodbath. Secretary of War Stanton thought enough of the concern to assure the Congress in his December 1862 annual report that “under no circumstances has any disposition to servile insurrection been exhibited by the colored population in any Southern State.” And when Lincoln issued the final Emancipation Proclamation on January 1, 1863, he aimed to allay precisely these worries. All persons held as slaves in the rebellious states, the Proclamation reaffirmed, “are, and henceforward shall be free.” But where the preliminary Proclamation in September had promised Union aid to slaves’ own efforts to achieve “actual freedom,” now Lincoln substituted a stern warning against self-help: “I hereby enjoin upon the people so declared to be free,” he wrote, “to abstain from all violence, unless in necessary self-defence.” Indeed, Lincoln went further, urging the newly freed blacks of the South to refrain from any attempt to challenge the allocation of power and wealth in the southern states. “I recommend to them,” he continued, “that, in all cases when allowed, they labor faithfully for reasonable wages.” A year later, in his 1863 message to Congress, Lincoln proudly reported on the status of the Emancipation Proclamation and on the Union’s military successes since its implementation: “No servile insurrection, or tendency to violence or cruelty,” the president said, “has marked the measures of emancipation and arming the blacks.”

Emancipation did not entail the elimination of restraints. But it did mean a different way of talking about them. As Francis Lieber told his students a year before, jurists in Europe and America had sought for a century and more to maintain a sharp separation between rules for combat, on the one hand, and the justice of the cause, on the other. Jurists like Vattel had done this by articulating hard-and-fast prohibitions that could be followed without reference to the cause of the underlying conflict. Lieber’s lectures aimed to dismantle the partition between means and ends, and most of Vattel’s rules had come tumbling down in the process. Now Lincoln experimented with the same move. Like Lieber’s lectures, Emancipation pressed humanitarian limits and justice back together by measuring the limits on conduct by reference to the justice of its ends. Lincoln had announced the Emancipation Proclamation “as a fit and necessary war measure,” one that was “warranted by the Constitution, upon military necessity.” The military necessity test tethered the means allowed to the justice of the end in view. Justice—God’s justice—was precisely what Lincoln had in mind. “Upon this act, sincerely believed to be an act of justice,” the president wrote in the final Emancipation Proclamation, “I invoke the considerate judgment of mankind, and the gracious favor of Almighty God.”

ODDLY, the grave reasoning of the Emancipation Proclamation has been missed by most of its readers. For a century and a half, even sympathetic observers have criticized the Proclamation’s text as morally impoverished. The abolitionist Lydia Maria Child—who had sympathized openly with John Brown’s raid on Harper’s Ferry just four years before—complained that the Emancipation Proclamation was “merely a war measure.” Child said it made “no recognition” of the “principles of justice or humanity” that had prompted it. The influential twentieth-century historian Richard Hofstadter dismissed the document as having “all the moral grandeur of a bill of lading.” It was, Hofstadter protested, based on nothing more than “military necessity.”

What Child and Hofstadter missed is that military necessity was morally momentous. As a war measure based in military necessity, the Emancipation Proclamation condensed a millennium of moral and legal reasoning into its short text. It contained an entire world of moral considerations about the relationship between means and ends. In cutting against the grain of the hard-and-fast rules that had populated the laws of war since the Enlightenment, Lincoln moved the war to a dangerous new footing—one that not only undid one of war’s limits but also threatened to undermine the very moral structure of just wars in the modern tradition. Yet it was hardly a lawless vision of war that Lincoln offered. Even the flat affect of the Proclamation itself was exquisitely attuned to moral restraint in warfare and to what men like Seward were telling the president might be the “vast and momentous” consequences of his act. Lincoln knew precisely the risks posed by bringing justice back into the conduct of war. He thus did so quietly, omitting rhetoric calculated to stir the passions of the conflict. Lincoln announced Emancipation with the modesty of a man who knew that he could never understand for certain how God willed him to act, but who knew that he had to act nonetheless.

If uncertainty was man’s fate, if there were to be no miracles, then the Lincoln administration would have to attend very carefully to the risks that Emancipation occasioned. Recruiting the newly free men into the Union Army would turn those risks into one of the most pressing problems of the entire war.


Chapter 8

To Save the Country
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To save the country is paramount to all other considerations.

—Instructions for the Government of Armies of the United States in the Field, 1863

AS THE MOON sank low in the night sky over eastern Florida on March 8, 1863, 900 soldiers of the Union Army made their way up the St. John’s River from the Atlantic coast aboard the steamer John Adams with an escort of Navy gunboats. Even under ordinary circumstances, the raid would have been a daring and complex one. The mission was to travel twenty miles upriver under cover of night and make a dawn landing at the sharp bend in the St. John’s that sheltered the isolated village of Jacksonville, population 2,000. If all went as planned, the village would be occupied before local Confederate forces even knew what was happening.

But these were not ordinary circumstances. This operation was different from any the Union had carried out in two years of war. Months earlier, all 900 of the enlisted men aboard the John Adams had been slaves on the sea island plantations of South Carolina. Now, in March 1863, they were black soldiers of the South Carolina Volunteers on a mission to spread word of the Emancipation Proclamation among the blacks of Florida.

The South Carolina Volunteers, as one newspaper observed, were “not the phantom” of servile insurrection. They were its reality. The Union had occupied Jacksonville once before in an effort to interrupt the shipment of cattle and hogs to the Confederate armies. This time the Union mission in Jacksonville was different. The regiment’s white officers, Colonel Thomas Wentworth Higginson and Colonel James Montgomery, had been radical abolitionists before the war. Higginson was an admirer of John Brown. Montgomery was an antislavery Kansas jayhawker, raiding slave plantations across the Missouri border in the lawless violence of the 1850s. With Higginson and Montgomery in command, the Volunteers aimed to use Jacksonville as a base for arming Florida’s freedmen against their former masters.

Obstructions along the St. John’s delayed the Union vessels by several hours. At eight in the morning stunned residents of Jacksonville watched the John Adams steam around the bend. As they realized the race of the men in the Union uniforms, the surprise of the white onlookers gave way to terror. For months, Confederate authorities had been warning that Emancipation would mark the beginning of a Union effort to foment slave uprisings across the South. Now the white inhabitants of Jacksonville—“in mortal dread of the sable soldiers,” as one correspondent reported—expected an indiscriminate massacre. Around the country, observers expected that raids such as the one led by the South Carolina Volunteers would be like “a great volcano . . . bursting” upon the South. Critics of the Lincoln administration in the North condemned the expedition (the “wretched business of negro soldiering”) as war “against the women and children on the plantations, and not against the armed force in the field.”
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Thomas Wentworth Higginson, commander of the 1st South Carolina Volunteers, and his first sergeant Henry Williams led raids to bring away slaves from the backcountry of the Deep South.



Union officials were painfully aware of the passions raised by the mission. Secretary of War Stanton, who had authorized the recruitment of the black regiment in August, warned the commander of the South Carolina Sea Islands, Brigadier General Rufus Saxton, to use only those means “consistent with civilized warfare.” Saxton, in turn, had expressly limited Thomas Higginson to those measures “consistent with the usages of civilized warfare.” Indeed, Higginson himself believed that his men could easily be turned into savage warriors like the Seminole Indians who had fought U.S. troops in Florida for decades. They were, he wrote, especially suited to “partisan warfare” and “could easily be made fanatics” if their commander chose to train them as such. But Higginson insisted that he would “have none but civilized warfare” in his regiment. The eyes of the nation, he told his men, were upon them.

No one knew better than the black soldiers themselves just how fraught their raid into the Florida interior was. It had not escaped them that in the event of their capture, Confederate forces would treat them not as enemy soldiers but as armed slaves encouraging a general uprising. The penalty for stirring up slave rebellion was death. Even before the announcement of Emancipation in September 1862, southern whites had demanded that southern blacks captured in arms be executed. Since Lincoln had made Emancipation public in September, the Confederacy had made execution or re-enslavement its official policy. “Dere’s no flags ob truce for us,” Higginson’s men observed. None of the Enlightenment’s constraints protected them. “When the Secesh fight de Fus’ South,” one of the Volunteers remarked, “he fight in earnest.”

And yet despite the fears that raced through the town at the arrival of the black South Carolina Volunteers, no massacre ensued. To the contrary, Higginson and his men took the town with such speed and skill that it was completely surrounded before the people of Jacksonville had become fully aware of their presence. When reports of the Volunteers’ success reached the North, newspaper editors reacted with joy. The Boston Daily Advertiser gushed that the use of black troops had been shown to be “something far different from an attempt to arouse servile insurrection, with the horror anticipated from it.” The “conduct of the freedmen” had been “free from excess or disorder,” far more so (the editors were “very sorry to say”) than the conduct of most white regiments. The raid on Jacksonville had been “an act of regular warfare under the established rules of nations.”

THE FREEDMEN OF the South Carolina Volunteers are little remembered today. Unlike the black soldiers of the better known 54th Massachusetts, who under their commander Colonel Robert Gould Shaw led a heroic but ill-fated assault on Fort Wagner near Charleston in July 1863, the Volunteers fought no famous pitched battles. In Jacksonville, it was precisely the absence of violence that marked the Volunteers’ success. What observers North and South understood very well at the time was that Lincoln and Stanton’s decision to expand Union reliance on black soldiers depended crucially on their performance. There might never have been a 54th Massachusetts if it were not for the successes of the South Carolina Volunteers.

The legacy of the black soldiers from South Carolina has remained with us in another, less salient way as well. Even as the South Carolina Volunteers occupied Jacksonville, the Union was putting the finishing touches on an effort to establish that Emancipation and the arming of black soldiers were aligned with the highest humanitarian ideals of the age. The very project that threatened to cause a conflagration across the South helped spark the modern laws of war.

Simply as Men

THE CONFEDERACY HAD no need to produce a new chapter in the laws of war. Their aim was not to transform those laws but to embrace them in the form they had taken since the earliest days of the republic.

Within days of the firing on Fort Sumter, Confederate president Jefferson Davis proclaimed his commitment to “the usages of civilized warfare” as they had been understood since the War of Independence. Davis and the Confederate Congress championed broad rights for neutral shipping and affirmed the old American principle that free ships made free goods. They attacked the Union’s blockade as an unlawful paper blockade and adopted the general principles of the 1856 Declaration of Paris, except for its ban on privateering. After southern privateers began to seize Union vessels on the seas, Davis and his administration gleefully mocked the Union’s sudden and transparently self-interested about-face on the Declaration’s privateering provisions.

With more bitterness than glee, Confederate statesmen also excoriated the Union for its treatment of private property on land. After Lincoln signed the first Confiscation Act into law in August 1861, the Confederate Congress announced that the Union had “departed from the usages of civilized warfare” by “confiscating and destroying” Confederate property whether “used for military purposes or not.” The South’s retaliatory Sequestration Act ultimately scooped up more property than the Union’s confiscation legislation ever did. But the South only seized and held Union property in reprisal for Union confiscations and as security to ensure that Confederate citizens were indemnified for their unlawful losses.

All of this aligned the South with a long American tradition of limits on war’s destruction. When Lincoln decided to prosecute southern privateers as pirates, Jefferson Davis had virtually stood in the shoes of George Washington outside Boston demanding that the British treat his men as soldiers instead of as criminals. Davis wrote to Lincoln that it was “the desire of this Government so to conduct the war now existing as to mitigate the horrors as far as may be possible.”

The Confederate position on emancipation and the arming of slaves followed easily from its embrace of long-standing American views on the laws of war. As early as June 1862, southern whites wrote to Davis to demand that the Confederate Army deny prisoner of war status to black Union soldiers and treat them instead as slaves engaged in a criminal uprising. In August, in response to early efforts to recruit black regiments in the Department of the South and the Department of the Gulf, authorities in Richmond ordered that Major General David Hunter and Brigadier General John W. Phelps “be no longer held and treated as public enemies of the Confederate States, but as outlaws.” In the weeks after Lincoln announced Emancipation in September 1862, members of the Confederate Congress introduced bills that would have treated Union officers as agitators inciting slaves to rebellion and thus as criminals, not soldiers. By the end of the year, Jefferson Davis announced that armed “negro slaves” and the commissioned officers found serving with them would be delivered to state authorities for prosecution.

THE CONFEDERACY HAD simply reproduced the views of American statesmen from Jefferson and John Quincy Adams to Franklin Pierce and William Marcy. But as Emancipation approached, and as the Union moved rapidly toward arming black soldiers, Lincoln enjoyed no such luxury.

One alternative that crossed Lincoln’s mind was to revisit the decision to apply the laws of war to the conflict with the South. In setting up the blockade and in abandoning the privateering trials, Lincoln had backed his way into treating the South as entitled to the basic rights of the laws of war. But as the Confederacy threatened to abandon the rules of civilized warfare in retaliation for Emancipation, some thought the only sensible response was to insist that it was the slaveholders who were savage violators of the basic standards of civilization.

The best developed argument on this score came from an unlikely source on the other side of the Atlantic. John Elliot Cairnes was a distinguished professor of jurisprudence and political economy at Queen’s College, Galway, in Ireland. Just two years before the war, Cairnes’s friend the British philosopher John Stuart Mill had forcefully observed that the laws of civilized war did not apply in war with savage peoples. Mill made the observation in the course of defending the use of force in the far reaches of the British Empire. As a description of the limits of the European tradition, he was right. If one thing was clear, it was that the rules of civilized conflicts were inapplicable in fighting against savages and barbarians. This was the basis for Jefferson Davis’s argument that enlisting black soldiers against the Confederacy was an act of barbaric warfare.

Cairnes’s insight was to see that the same idea Mill invoked for the wars of empire and that Davis used to demonize the North could be turned against the South. As the war of words over Emancipation heated up, Cairnes contended that the barbaric people were not the slaves but the slaveholders. Slaveholding was a backward institution, he insisted, at odds with the moral progress of the modern world. It sapped the moral fiber of peoples who practiced it. And if the slaveholders were barbarians, Cairnes asked, then why should the laws of war bind those who fought against them any more than it did those who fought against the savages and barbarians of faraway lands?

Cairnes’s book was instantly reprinted in the United States, and it garnered widespread interest and much favorable attention. Lincoln himself referred to Cairnes’s idea when he wrote a draft resolution to be issued by English supporters of the Union cause. No state founded on “human slavery,” Lincoln proposed in early 1863, should “ever be recognized by . . . the family of Christian and civilized nations.” Lincoln’s main interest here was to hold off the continuing threat of English recognition of the Confederacy as an independent nation. His careful choice of words suggested a further step: refusing recognition not just as a state, but as a civilized state, a member of the “family of . . . civilized nations.” Lincoln may not have started out as an expert in the international laws of war. But he was learning fast, and he knew very well that only “civilized nations” were entitled to the rules that attached in violent squabbles within the family of European states.

By the time Lincoln proposed his 1863 resolution, however, he also knew that implementing Cairnes’s approach was impossible as a practical matter. From the collapse of the privateering prosecutions in late 1861 onward, the president had come to understand that he could not treat the South as categorically outside the laws of war except at terrible cost. Davis would no doubt retaliate in kind against captured Union soldiers for any punishment of Confederate soldiers. In a world in which tens of thousands of Union prisoners were in Confederate hands, Lincoln would have to work inside the laws of war. His administration would need a different response to Jefferson Davis’s position on Emancipation and black soldiers.

BY THE SUMMER of 1862, Francis Lieber had emerged as the Lincoln administration’s closest adviser on matters relating to the laws of war. Lieber shared Cairnes’s view of slavery as a deeply backward institution. He shuddered when he saw slaves punished by their masters and families separated by sale. Slavery, he thought, was antithetical to the moral progress of the age. “It is not the North that is against you,” he wrote in an unsent letter to the aging defender of slavery John Calhoun in 1850; “it is mankind, it is the world, it is civilization, it is history, it is reason, it is God, that is against slavery.” The South’s peculiar institution was akin to barbaric practices the world over such as polygamy and concubinage, all of which Lieber thought were dying out across the civilized world. Slavery would soon follow. “The whole movement of history,” he said, was against it.

Such ideas were commonplace in the North in 1862. Yet Lieber was differently positioned from most who held this view. For Lieber had been a slaveowner himself only a few years before. Shortly after arriving in South Carolina in 1835, he had spent $1,150 on two slaves: a woman named Betsy and her daughter Elsa, whom he bought from a slave dealer at the state courthouse in Columbia. In his diary he noted their “good looks” and “healthy, cheerful, and bright appearance.” Over the next twenty years he bought more slaves, carefully checking their teeth to gauge their health and examining their backs for signs of whipping to judge their behavior. When Elsa and her baby died in childbirth, Lieber observed privately that the deaths cost him “fully one thousand dollars—the hard labor of a year.” Lieber failed to note that a successful birth of the child, who under the slave law of South Carolina would have belonged to him, would have yielded a fabulous return on his initial investment.

Lieber excused his ownership of slaves by reasoning that in a place where slavery existed, it was better to own slaves and treat them well than to leave them to other, less benign owners. During his South Carolina years he had defended southern slaveowners’ treatment of their slaves and condemned radical abolitionism. His erstwhile friend Sumner had accused him of becoming “a proslavery man.”

Perhaps because of his own experience with slavery and with living in the South, or maybe because his late son had fought on the side of the rebels, Lieber was unwilling to conclude that the slaveholding South was ineligible for the laws of civilized warfare. To the contrary, Lieber saw the war as an opportunity to increase the prestige and significance of the laws of war. Early in the conflict, he proposed an international congress of jurists to resolve open questions in the laws of civilized warfare. If not an international congress, then Lieber suggested to Sumner “a little book on the Law and Usages of War.” (“A catechism for belligerents and neutrals,” Lieber called it, though he assured Sumner that his idea arose from “no sickly philanthropy” or “morbid feeling about war.”) Lieber took up the subject of prisoner exchanges and the law in the pages of the New York Times. The lectures Lieber delivered in New York in the fall and winter of 1861–62 put the laws of war at the center of the conflict. He hoped to make the Civil War an epochal war for civilization, the capstone of centuries of moral development.

If civilization abhorred slavery, it followed for Lieber that slavery could not possibly be protected by the law of war among civilized nations. Slavery, he thought, was a creature of the laws of particular nations, and backward-looking ones at that. War, however, took place in what Lieber (following many before him) called the state of nature, where no one nation’s laws could claim authority. Slavery was therefore at great risk in wartime. After the Mexican War, for example, Lieber had written that slavery did “not exist in conquered Territories” unless authorized in new affirmative legislation by the conquering state.

Lieber’s view had powerful implications for the status of slaves arriving in Union lines. Along with Thurlow Weed and Senator Henry Wilson of Massachusetts, Lieber visited Fort Monroe and discussed the problem of fugitive slaves with General Benjamin Butler. Lieber thought the term “contraband” was ill adapted to the problem, though he agreed that it had been taken up into the culture “amazingly.” The true principle, Lieber contended, was that when fugitive slaves came into Union lines, they instantly “must be, and are by that fact, free men,” whether or not they were useful for the Confederate or Union war efforts. The race of the slaves made no difference. Since “war is carried on by the law of nature,” no nation was bound to recognize the racial status laws of any other, let alone of an enemy. The “law of nature,” he insisted, “does not acknowledge difference of skin.”

Lieber’s law lectures concluded with a long treatment of the status of slaves in wartime. Following Montesquieu and Blackstone, he condemned the traditional justification for slavery as arising from the capture of prisoners of war. When a fugitive slave presented himself for protection to a military commander, Lieber explained to his students, the commander had no capacity and indeed no authority to apply the enemy’s “peculiar” laws authorizing slavery. Any such fugitive was therefore necessarily free. Soon Lieber was collecting notes for his friend Sumner to show that John Quincy Adams had erred as secretary of state in the 1810s and 1820s when he said that the usages of civilized war prohibited the emancipation of fugitive slaves.

Lieber’s outspoken position on the implications of the laws of war for slavery soon attracted the attention of the Lincoln administration. Lieber had been scandalized in 1861 when McClellan promised to put down servile insurrections with the Army. Did McClellan propose, Lieber wondered, to “step back and fight the masters again” once any such slave insurrection had been suppressed? A year later, when Edward Stanly, Lincoln’s military governor for eastern North Carolina, began returning fugitive slaves to their putative owners, Attorney General Bates asked Lieber for a formal opinion on the status of slaves in wartime. Lieber’s opinion, which ran in newspapers in New York and Chicago, drew on his lectures to argue that fugitives who reached Union lines were free. In the laws of war, Lieber argued, “men stand opposed to one another in war simply as men.” Their legal status as husbands, employees, servants, or slaves, fell away “like scales.” When “a negro presents himself to our troops as coming from the enemy and claiming our protection,” he was therefore a free man. A month and a half later, at the beginning of August 1862, Secretary Stanton asked Lieber to prepare a formal opinion on the “military use of colored persons.” Lieber quickly produced another memorandum arguing that the use of slaves in armies was admitted by the “acknowledged law of war,” and urging that the Union Army make more organized use of them in the war effort. By 1863, he was arguing that the enlistment of blacks was “one of the historic facts” of the war. “If only we can prevent regular servile war,” Lieber wrote, “it would be very desirable.”

AS 1862 CAME to a close, Lieber’s views on the slavery question became more salient than ever. Even as the Union began to arm black soldiers in earnest, and even as Thomas Higginson drilled his South Carolina Volunteers, Jefferson Davis issued proclamations excoriating the impending emancipation and ordering that armed “negro slaves” (and the commissioned officers found serving with them) be treated as criminals and delivered to state authorities for prosecution. Rumors began to circulate in Washington that the Confederacy was selling into slavery black freemen captured alongside Union forces. News reports suggested that Confederate soldiers had even begun to execute black teamsters accompanying surrendering Union troops. (The reports, it turned out, were true.)

All of this put enormous pressure on the Lincoln administration as January 1—the appointed day of Emancipation—drew near. Radicals in the Senate demanded to know what Stanton and the War Department planned to do in response to the South’s provocations. And once the administration turned from the work of preparing its annual message to Congress in early December, Lincoln’s secretary of war and his general-in-chief Henry Halleck wired Francis Lieber in New York with an urgent message to come to Washington.

Responsible to God

THE TELEGRAPH FROM Halleck spelled Lieber’s name wrong. It was addressed to the wrong house as well. But it made its way to Lieber nonetheless, and when he arrived in Washington on December 12, Halleck and Stanton appointed him to a small board of advisers charged with revising the Articles of War. More ambitiously, they asked Lieber to draft “a code of regulations” drawn from “the laws and usages of war.”

Lieber had been lobbying men like Halleck and Sumner for more than a year to commission precisely such a code to address what he called “the most urgent issues” in the law of war. As he told a historian soon after the war, it was confusion over the status of slaves in the war that had first prompted him to call for a restatement of the laws of war. But there was no shortage of questions that needed addressing. There were still grave disagreements over the status of guerrilla fighters in places like Missouri. In the Shenandoah, Major General John Pope issued a set of harsh orders for property destruction and seizure in August 1862, orders that critics decried as beyond the pale of civilized combat. A second Confiscation Act, passed by Congress in July, had produced similarly widespread controversy over questions of enemy property in wartime. Meanwhile, Union commanders had been holding hundreds of military commissions, trying Union soldiers, Confederate soldiers, and civilians alike with virtually no formal guidance from the War Department. Joseph Holt, the judge advocate general beginning in September 1862, reached out to Lieber for guidance on problems arising in the prosecution of spies and violators of the laws of war. Prisoner of war populations were reaching new heights on both sides, raising myriad questions about their treatment. The Union had assembled a set of instructions for the treatment of prisoners early in 1862. In early December, it issued new instructions on who counted as a prisoner of war. But further questions abounded. The Confederacy, meanwhile, had adopted a policy of paroling thousands of U.S. troops on the battlefield—releasing them in return for a promise not to serve until the end of the war or until exchanged for a captured Confederate soldier. At Harper’s Ferry and at Richmond, Confederate officials had paroled 13,000 Union officers and enlisted men in September 1862 alone. The Union protested that such paroles asked soldiers to give up something they had no right to trade away, namely, their obligation to serve their nation. The paroles, Union officials suspected, were transparent attempts to transfer the costs of feeding, clothing, and housing captured soldiers over to the Union.

The men Halleck and Stanton appointed to help Lieber prepare the new code were well chosen to deal with these questions. Major General Ethan Allen Hitchcock, the grandson of Revolutionary War hero Ethan Allen and a sometime confidant of Lincoln on matters of military policy, was the Union’s commissioner for the exchange of prisoners and the drafter of the new regulations for the Union treatment of Confederate soldiers in captivity. He was also a former instructor at West Point with decades of experience in courts-martial. Major General George Cadwalader of Pennsylvania, a veteran of Winfield Scott’s army in Mexico and a lawyer by training, had been among the first Union military men to raise the question of what to do in the event of slave uprisings across the South. Major General George L. Hartstuff was a West Point graduate and combat veteran who had been shot three times, once in the chest, fighting Seminoles in Florida before the war; now he was recuperating from severe injuries he had received while leading a regiment at Antietam. Brigadier General John Henry Martindale—a lawyer from Rochester and another West Point graduate—was the military governor of Washington, D.C., and a veteran of McClellan’s failed Peninsula Campaign whose opposition to McClellan’s cautious tactics had been publicly vindicated at a court of inquiry weeks before his appointment.

Of all the men on the board, however, Lieber had far and away the most expertise on questions of the laws of war. The board gave him wide discretion to draft a set of instructions for the Union Army on the topic, and Lieber set to work almost immediately. Working closely from his lectures and his memoranda for the administration over the previous year and a half, Lieber spent Christmas in the capital working furiously on his draft. For another month he worked on it back at his home in New York among his books. It was, he thought, like nothing that had ever been written before.

I HAD NO GUIDE, no groundwork, no text-book,” Lieber later remembered. “No country,” he wrote, “has anything of the kind.”

In one sense, Lieber’s descriptions of the novelty of his project were misleading. The Prussian military’s decade-long effort to overcome the legacy of its ignominious defeat by Napoleon in 1806 had occasioned a proliferation of military manuals, many of which included shorthand information on the laws of war. Indeed, the Prussian tradition of field manuals, with which Lieber had at least passing familiarity, went back into the eighteenth century to the time of Frederick the Great. One such handbook, Das Krieges oder Soldatenrecht (The Laws of War or of Soldiers), was in Lieber’s private library.

But in a more important sense, Lieber was correct. In the modern era of the laws of war, there was nothing like the code he sat down to write. The Prussian manuals had been concerned principally with tactics calculated to counter the military genius of Napoleon. Manuals such as the Prussian handbook Lieber owned focused on the rights war conferred on the princes of Europe, where battle served as a substitute for lawsuits in disputes between sovereigns.12 Lieber, by contrast, aimed to write a distillation of the laws of war for the age of democratic nations and mass armies.

When he was done, the code’s 157 articles covered a dazzling array of questions. The code set out procedures for flags of truce and safe-conducts. It prohibited further injury to men “already wholly disabled.” It regulated the exchange of mails and the interaction of ambassadors. It authorized the execution of spies and it detailed the offense of trading with the enemy. It permitted the conscription of local guides and set out rules for prisoner exchanges. It established special yellow markings for war hospitals. And it prescribed the procedures for armistices and surrenders. It banned assassination, which it defined as proclaiming an individual enemy to be “an outlaw, who may be slain without trial by any captor.” Drawing on his guerrilla war paper for Halleck in August, Lieber wrote that guerrillas or others who divested themselves of the appearance of soldiers from time to time, and moved back and forth between armed conflict and “peaceful pursuits,” were “not public enemies.” If captured, they were “not entitled to the privileges of prisoners of war, but shall be treated summarily as highway robbers or pirates.” And responding to the mass paroles by Confederate armies of captured Union troops in the fall at Harper’s Ferry and Richmond, the code provided that paroles were only valid if approved by a captured soldier’s government. Battlefield paroles were invalid because no soldier could trade away his nation’s interest in his own service. Prisoner paroles, the code explained, were not private agreements.

Many of the code’s terms drew on the orthodox law of war as it had developed since the eighteenth century. But like Lieber’s lectures in New York the previous winter, the code also reflected Lieber’s own fierce personal views. The treatment of prisoners, for example, elaborately reproduced the most civilized terms with respect to captured enemy soldiers. The previous summer, Lieber had worried that his son Norman might have been captured in the Seven Days’ Battles. It was a source of grave concern for him, because Lieber believed that nothing “so plainly characterizes the barbarity and demoralization of the South . . . as the continued . . . treatment of the American prisoners.” Not surprisingly, his code provided that “all soldiers, of whatever species of arms,” including those “who belong to the rising en masse of the hostile country,” were “prisoners of war” and “subject to no punishment” for their fighting. No revenge was to be wreaked upon the prisoner by the intentional infliction of suffering, nor by “disgrace, by cruel imprisonment, want of food, by mutilation, death, or any other barbarity.” Prisoners were to be fed “plain and wholesome food” and “treated with humanity.” Their private property was protected against appropriation. No violence could be used upon them to extract information, and no torture was permissible to “extort confessions.” The principle behind the code’s treatment of prisoners was the principle that lay at the foundation of the entire modern laws of war. When “a man is armed by a sovereign government,” Lieber wrote, “his killing, wounding, or other warlike acts, are no individual crimes or offences.”

Yet the rules for prisoners also signaled the hawkish spirit that animated Lieber’s thinking about war more generally. Any prisoner, the code provided, was subject to retaliation for violations of the laws of war by his nation, regardless of his personal responsibility for the violation. Lieber made clear furthermore that although the prohibition on injuring and killing prisoners was a central feature of civilized modern war, it was not absolute. In his initial draft, Lieber wrote that a “chief commander” could “permit a regiment or division to declare, for the duration of the war, that it will not give, and therefore does not expect, quarter.” Halleck edited the passage out, but the final order nonetheless allowed the execution of prisoners in extreme situations. A commander, Lieber wrote, was “permitted to direct his troops to give no quarter” when he found himself “in great straits” such that “his own salvation” made it impossible to encumber himself with prisoners. Nor could those soldiers who violated the rules of war expect to enjoy their benefits. Soldiers “known or discovered to give no quarter” received none themselves. Nor did soldiers who fought in enemy uniforms, or disguised themselves under an enemy standard, or went into combat “without any plain, striking, and uniform mark” to distinguish themselves. All such combatants could be executed summarily upon capture.

The code’s treatment of civilians showed the same mix of moral limits and unforgiving war. It was a mark of civilization’s advance, Lieber announced, that “the unarmed citizen is to be spared in person, property, and honor as much as the exigencies of war will admit.” And yet even as the code set out humanitarian limits, it tore down the wall between soldiers and noncombatants that Enlightenment jurists had tried to build. Jean-Jacques Rousseau had written that war was “a relationship between one state and another, not between their citizens.” But the code instructed that “each citizen or native of a hostile country” was an enemy and as such “subjected to the hardships of the war.” It authorized the starving of noncombatants “to hasten on the surrender” of the enemy. It permitted commanders to bombard cities without notice (though it discouraged doing so where unnecessary). And in a civil war, it authorized a commander to “throw the burden of the war, as much as lies within his power, on the disloyal citizens.”

The code dealt out its double-edged treatment to property as well. It announced that the United States would “acknowledge and protect . . . strictly private property.” It gave special protections to cultural property such as museums, universities, and libraries. But nowhere did it rule out confiscating the private property of enemy noncombatants or the cultural monuments of an enemy nation. Cultural property that could be removed without injury or destruction might be “seized and removed for the benefit” of a conqueror, with the “ultimate ownership” to be settled by the peace treaty at the end of the war. (Napoleon had famously appropriated works of art and cultural monuments everywhere his armies went.) Most of all, the limits of modern warfare did nothing to interfere with the right of the victorious invader to tax the population or billet soldiers in their homes, or to appropriate property “for temporary and military uses.” Lieber had little but disdain for the “over-trained idea that soldiers must take nothing.” Seizure of enemy private property, he wrote, “cannot be prevented, nor ought it to be.”

What Lieber did insist on was that “useless destruction” be prohibited, and that all destruction and appropriation be in the service of the nation and its war effort. “All captures and booty,” the code provided, “belong . . . to the government of the captor.” Neither “officers nor soldiers” were permitted to use their position “for private gain.”

THE MASTER PRINCIPLE that animated the code was the same one that had appeared in Lieber’s lectures and had provided the justification for Lincoln’s Emancipation Proclamation. Virtually any use of force was permissible if required by military necessity. As Lieber put it in notes for an unfinished book on the laws of war, destruction in wartime was “lawful only as a means to obtain the great end for which a war is undertaken, and not for its own sake.” As he saw it, this was “the chief difference between the wars of barbarous ages and the armed contests of civilized people.” The code said the same thing: “Unnecessary or revengeful destruction of life is not lawful.” Virtually every limit in the code was shadowed by a necessity exception. This was why prisoners could be executed “in great straits.” It was why private property and cultural monuments (though “acknowledged and protected”) were subject to appropriation. It was why even war hospitals were protected only “as much as the contingencies and the necessities of the fight will permit.”

In Lieber’s hands, military necessity was both a broad limit on war’s violence and a robust license to destroy. He carefully explained that necessity authorized only acts in the service of the nation’s public war effort; his code disclaimed “all cruelty and bad faith . . . all extortions and other transactions for individual gain; all acts of private revenge.” But its warrant for violence was daunting nonetheless. Military necessity, Article 15 provided,

admits of all direct destruction of life or limb of armed enemies, and of other persons whose destruction is incidentally unavoidable in the armed contests of the war; it allows of the capturing of every armed enemy, and every enemy of importance to the hostile government, or of peculiar danger to the captor; it allows of all destruction of property, and obstruction of the ways and channels of traffic, travel, or communication, and of all withholding of sustenance or means of life from the enemy; of the appropriation of whatever an enemy’s country affords necessary for the subsistence and safety of the army, and of such deception as does not involve the breaking of good faith. . . .

Lieber summarized the principle in a sentence: “Military necessity, as understood by modern civilized nations, consists in the necessity of those measures which are indispensable for securing the ends of the war, and which are lawful according to the modern law and usages of war.”

These were the key words: indispensable for securing the ends of the war. Lieber had borrowed the term “indispensable” from Lincoln’s rebuke to Hunter’s emancipation order in 1862. Whether Emancipation was an “indispensable” necessity, Lincoln had said, was a question he would reserve to himself. But what did the word mean? One thing was certain. It did not mean that armies were permitted to take only those actions that were necessary in the sense of leaving no other choice. Read this way, the necessity principle would have prohibited virtually every act of war, for it was rarely the case that any course of conduct (in war or otherwise) offered the only available path forward. McClellan’s Peninsula Campaign was not necessary in this sense, because he could have approached Richmond more directly. Nor was the South Carolina Volunteers’ occupation of Jacksonville, since there were other ways for the Union to bring word of Emancipation to the Deep South. The narrow meaning of necessity would have made war impossible to fight. If there were good reasons to fight wars, then the most rigid interpretation of the necessity standard was not plausible.

Lieber certainly did not see military necessity in this narrow way. Nor did he mean to invoke a less restrictive but still demanding approach that would have prohibited acts of force for which there were less destructive substitutes. This has been an appealing notion for humanitarian lawyers ever since, some of whom have sought to adopt a least-destructive-means requirement to lessen the human suffering of war. But Lieber thought that the attempt to reduce the human suffering arising out of any one decision in wartime might well increase suffering in warfare more generally. “When war is begun,” Lieber told his students, “the best and most humane thing is to carry it on as intensely as possible so as to be through with it as soon as possible.” He repeated the same idea in the code. “The more vigorously wars are pursued, the better it is for humanity. Sharp wars are brief.” If this was so, then the least destructive means were not necessarily the most humane. The opposite might be true. Indeed, if war was sufficiently terrible, there might be fewer wars. Human suffering from warfare might be reduced most by a rule that not only permitted but required the greatest possible destruction.

Lieber had written into the code the essentially Clausewitzian perspective that underlay his views of war. “War,” he wrote in Article 30, echoing Clausewitz, “has come to be acknowledged not to be its own end, but the means to obtain great ends of state.” He said the same thing in Article 68, sounding more Clausewitzian still: “The destruction of the enemy in modern war, and, indeed, modern war itself, are means to obtain that object of the belligerent which lies beyond the war.” For Lieber, like Clausewitz, the idea that modern wars were a means to advance the political ends of states meant that the old “conventional restrictions of the modes adopted to injure the enemy” were no “longer admitted.” Indeed, this was pure Clausewitz. Lieber’s “conventional restrictions” were the “self-imposed, imperceptible limitations” Clausewitz had derided as “hardly worth mentioning.” Modern war, in this view, was less savage than its predecessors not because of its humanitarian ideals but because it had been shorn of irrational excesses. Force had been channeled and directed into those forms of destruction and violence that most rationally advanced a nation’s war ends. Private violence for vengeance or sadism was no longer tolerated. But violence in pursuit of a nation’s goals was virtually unmoderated. “To save the country,” Lieber wrote in the code’s most startling passage, “is paramount to all other considerations.”

To be sure, the necessity principle did not sweep the field, displacing all constraint. For as soon as he had done away with the “conventional restrictions” of the laws of war, Lieber introduced a new set of limits. “The law of war,” he wrote, “imposes many limitations and restrictions on principles of justice, faith, and honor.” And while many of the limits in the code contained overrides for necessity, others did not. Lieber said that necessity did not permit “torture to extort confessions” or “the use of any violence against prisoners” to extract information. To Halleck, Lieber cited an example that he had used in his lectures the year before: “If Indians slowly roast our men, we cannot and must not roast them in turn.” To do so was to “sink to the level of fiends.” The basic standards of humanity imposed further obligations as well. Reversing a position he took with his students at Columbia, he now insisted that the laws of war did “not admit of the use of poison in any way”; to use poisons “in any manner” was to put oneself “out of the pale of the law and usages of war.” Nor did the law of war permit the breaking of faith or the violation of truces. Echoing writers on the laws of war from Augustine in the fifth century to Kant in the eighteenth, Lieber added that “military necessity does not include any act of hostility which makes the return to peace unnecessarily difficult.”

Yet if it contained limits, the code’s necessity principle also licensed frightful new forms of destruction. As the war progressed, Union authorities approached Lieber with questions about any number of new killing devices. At Yorktown, the Confederates buried explosive shells in abandoned entrenchments—primitive land mines that killed the Union soldiers who tripped them off. Lieber heard of booby-trapped bodies and new submarine torpedoes. He learned about “incendiary balls” or “rifle bombs,” akin to the explosive projectiles multilateral treaties would later prohibit. Time and again, his reaction was the same. As he told Halleck in 1863, “the soldier within me revolts at the thing. It seems so cowardly.” But “the jurist within me cannot find arguments to declare it unlawful.” Wars, he said, “are no Quixotic tournaments.” Lieber may have abandoned the position he took in his lectures as to poisons. But the same logic he had applied to poisons in the lectures animated his approach to novel weapons. The real question was whether the use of such weapons would advance the war effort, and do so not at the least cost in lives and property, but at an acceptable cost, one that did not unduly impede the restoration of the peace. Lieber made clear that there were moral limits on the conduct of men at war. But he was unwilling to say, as jurists like Vattel had said before him, that those limits could be readily translated into hard-and-fast rules of general application. Lieber summed up the moral theory of the code in one of its first articles: “Men who take up arms against one another in public war, do not cease on this account to be moral beings, responsible to one another and to God.”

A BRAHAM LINCOLN TOOK no role in commissioning the code, at least not one that we know of. Halleck and Stanton handled that themselves. Nor did Lincoln participate in editing or revising the code. Halleck did most of that. Indeed, there is little reason to think that Lincoln ever saw the text until it was near completion and ready to go out as an order under his name. But when it was issued in May 1863, the code was issued as General Orders No. 100 of the United States War Department, “approved by the President of the United States.”

Lincoln approved the code because (as Halleck and Stanton well knew) it expressed a view of military necessity very close to that which Lincoln had been developing since his July 1862 encounter with McClellan at Harrison’s Landing. In September 1861, Senator Orville Browning told Lincoln that the law of war gave a nation the “liberty to use violence against” its enemy “in infinitum” and permitted the destruction of “all things belonging to the enemy,” so long as their destruction bore “some relation to the design of the war” and would “in some measure weaken the enemy.” In response, Lincoln had adopted something akin to the narrow view that military necessity licensed only those acts of force that lacked less destructive alternatives.

By the late summer and fall of 1862, Lincoln had come around to the view Browning had urged on him and that Lieber and the board of military officers would soon write into the code on the law and usages of war. To the Union loyalist Cuthbert Bullitt of New Orleans, who had passed along complaints about interference with slavery in Union-occupied New Orleans, Lincoln said he would not leave “any available means unapplied. . . I shall not do more than I can, and I shall do all I can to save the government.” (“What would you do in my position,” Lincoln asked impatiently, “would you prosecute it [the war] . . . with elder-stalk squirts, charged with rose-water?”) In early August, he assured Secretary Chase that “he was pretty well cured of objections to any measure except want of adaptedness to put down the rebellion.” And at the end of the month, when Horace Greeley sent him a public letter urging him to abandon his “mistaken deference to Rebel Slavery,” he replied by invoking the same moral logic. In words that have been quoted countless times since, Lincoln explained his thinking without disclosing that he had already resolved on emancipation:

If I could save the Union without freeing any slave I would do it, and if I could save it by freeing all the slaves I would do it; and if I could save it by freeing some and leaving others alone I would also do that. What I do about slavery, and the colored race, I do because I believe it helps to save the Union; and what I forbear, I forbear because I do not believe it would help to save the Union. I shall do less whenever I shall believe what I am doing hurts the cause, and I shall do more whenever I shall believe doing more will help the cause.

In September, Gideon Welles observed that Lincoln had “come to the conclusion that it was a military necessity absolutely essential for the salvation of the Union, that we must free the slaves.” And the following year, Lincoln defended the Emancipation Proclamation on grounds that almost perfectly reproduced the logic of Browning and Lieber. “Civilized belligerents,” the president insisted in 1863, “do all in their power to help themselves, or hurt the enemy, except a few things regarded as barbarous or cruel.” No longer did military necessity, in his view, require a nation to exhaust less destructive means. Acts of force in war, Lincoln continued, were warranted by military necessity not because they were indispensable in the sense of being the only means available, but because they were helpful in the war effort. “To whatever extent the negroes should cease helping the enemy,” he argued, “to that extent it weakened the enemy in his resistance”; “whatever negroes can be got to do as soldiers, leaves just so much less for white soldiers to do, in saving the Union.” Emancipation was rationally connected to the advancement of the war effort, and that was enough for it to fall within the wide warrant of military necessity.

Indeed, by the time Stanton and Halleck had called on Lieber and his board to craft a new law of war code, Lincoln had determined to abandon the “rose-water” tactics of the war’s first year and to take full advantage of his newly expanded conception of military necessity.

But for Lincoln, as for Lieber, stepping up the war effort did not mean abandoning limits. The president’s notion of warfare made the vital moral distinction between violence in pursuit of the war effort, on the one hand, and private violence in the name of vengeance or individual profit, on the other. In November and December 1862, when Lincoln reviewed the sentences of more than 300 Sioux Indians from Minnesota who had been sentenced to death for their roles in a massacre of white settlers in the territory, he carefully separated those who engaged in battles from the much smaller group that seemed most likely to have engaged in indiscriminate killings and crime. (When Minnesota’s governor quipped that Lincoln would have received more votes in Minnesota if he had hanged them all, Lincoln replied drily that he “could not afford to hang men for votes.”) In orders he drafted in his own hand, Lincoln authorized the confiscation of property “where necessary for military purposes,” and enjoined that “none shall be destroyed in wantonness or malice.” Later, when he defended a Union officer in Missouri against charges of unwarranted actions against the civilian population, Lincoln warned against the wanton private violence that too often followed on war’s coattails. “Murders for old grudges, and murders for self,” he observed, smuggled themselves in under the cloak of war’s violence. Men’s ideas, he said, were “forced from old channels into confusion. Deception breeds and thrives. Confidence dies, and universal suspicion reigns.” Soon “each man feels an impulse to kill his neighbor, lest he be first killed by him.” The result was “revenge and retaliation.”

CONTAINING THE VIOLENCE of the war took on new importance for the president in the winter of 1862–63 because of his new commitment to arming black soldiers. “The colored population,” Lincoln told Andrew Johnson, his future vice president and the war governor of Tennessee, was “the great available and yet unavailed of force for restoring the Union.” Just imagine, he urged Johnson, “the bare sight of 50,000 armed and drilled black soldiers upon the banks of the Mississippi.” Such a force “would end the rebellion at once.” To Major General David Hunter in the Department of the South, whose premature proclamation on slavery he had recalled just a year before, Lincoln now wrote telling him that it was just as “important to the enemy” that a black Union Army not “grow, and thrive, in the South” as it was “important to us that it shall.”

If blacks were to be enlisted in the Union armies by the tens of thousands, however, the Confederacy’s uncompromising stance on the impermissibility of black soldiers in civilized war would have to be addressed head-on. And that is precisely what the code Halleck and Stanton commissioned Lieber to draft aimed to do. It took up the moral theory of the war Lincoln had embraced and remade the American law of war tradition for the age of Emancipation and the era of black soldiers.

No Distinction of Color

NO FEWER THAN a dozen articles of the code, and arguably more, dealt with some aspect of the question of Emancipation or with the arming of blacks: more than the number dealing with torture, civilian targets, wounded soldiers, war hospitals, and spies combined. Moreover, in a code that mostly borrowed its substantive provisions from the existing literature on the laws of war, the slavery sections were the most original parts of the document.

The slavery passages received much of the attention in the drafting stages. With the exception of a section on the laws of war in civil wars that Halleck asked Lieber to add, most of the code was approved almost exactly as Lieber drafted it, though some of its sections were reordered. Not so with the articles dealing with slavery. In February, Lieber sent out a printed first draft of the code to the members of the board and to a select group of well-placed friends. The passages he asked about were the slavery sections. Lieber readily confessed that these were the passages of which he was most proud. Even so, Halleck edited the slavery sections carefully, making important additions and omitting clauses he thought too embarrassing in view of the long history of American support for views diametrically opposed to those set out in the code. Lieber’s other correspondents wrote him about the slavery sections as well. Hamilton Fish, a trustee of Columbia College and future secretary of state under President Ulysses S. Grant, told Lieber that although most of the code merely restated “admitted principles recognized by modern nations,” the draft’s slavery provisions were “better than the Emancipation Proclamation.” Unlike Lincoln’s Proclamation, Fish thought that Lieber’s draft articles did not afford the “Southerners of the North” an opportunity to attack Lincoln for stirring up internal rebellions. Brigadier General Napoleon Bonaparte Buford’s response to the slavery sections was so enthusiastic that when he received a copy of the committee print at the headquarters of the Division of Cairo in the western theater, he declared the draft slavery articles to be of “vast importance” and impulsively sent them to be published in the Chicago Tribune, where (he assured a startled Lieber) they would be “much read by the army of the west.”

In the final version, the slavery passages themselves ranged from Article 32, which provided that a victorious army had the authority to abolish “the relations which arise from the services due, according to the existing laws of the invaded country, from one citizen, subject, or native of the same to another,” to Articles 40 and 41, which announced that the law of any one nation at war with another had no effect “between armies in the field” and that only “that branch of the law of nature and nations which is called the law and usages of war on land” applied. Article 42 explained why that mattered. Drawing on his memorandum for Attorney General Bates the previous summer, Lieber wrote that the “law of nature and nations has never acknowledged” slavery, which “exists according to municipal law only.” But if municipal law—by which Lieber meant the domestic law of any given nation—did not apply as between contending armies, and if only the law of nations applied, then slavery could not exist in wartime. “Fugitives escaping from a country in which they were slaves” were thus free. Article 43 restated the principle:

Therefore, in a war between the United States and a belligerent which admits of slavery, if a person held in bondage by that belligerent be captured by or come as a fugitive under the protection of the military forces of the United States, such person is immediately entitled to the rights and privileges of a freeman. To return such person into slavery would amount to enslaving a free person, and neither the United States nor any officer under their authority can enslave any human being.

In a passage that Halleck added in the editing process, Article 43 provided further that after a war’s conclusion, “a person so made free by the law of war” could not be reclaimed by a former owner; such a freedperson was “under the shield of the law of nations,” and a former owner could make no claim for services owed.

As statements of existing law, articles 42 and 43 were misleading. It was simply wrong to say, as Lieber did, that the law of nations had never acknowledged slavery. For centuries, capture in war had been a principal justification of slavery, which seemed preferable to execution. Only in the eighteenth century had writers like Montesquieu and Blackstone observed that the end of prisoner executions fatally undermined the capture justification for slavery. What Lieber was drawing on in Article 42 was not so much the laws of war as the more general idea in the law of nations that slavery could exist only where there was some affirmative act of legal authority recognizing its validity. This was the idea articulated most prominently by the leading British judge Lord Mansfield in 1772 when he determined in his famous decision in Somerset’s Case that a slaveowner could not forcibly seize a man who had been his slave in Virginia and return him to the Americas when the alleged slave lived in England as a freeman. Now ninety years later, the same idea reappeared in Lincoln’s General Orders No. 100 as the justification for freeing slaves upon their arrival in Union lines.

Article 82 referred to slavery more obliquely, but it was as important a passage as any in the code. If “men, or squads of men” committed hostilities “without being part and portion” of an organized army, “without sharing continuously in the war,” and without retaining “the character or appearance of soldiers,” the Article instructed, such men were “not public enemies” and therefore “not entitled to the privileges of prisoners of war.” Lieber drew on the experience of Napoleon in Spain and northern Italy to formulate the provision. Its terms bore the hallmarks of his work on guerrillas in Missouri for Halleck in the summer of 1862. But in the context of the Civil War, one of its most natural applications was to uprisings of freedpeople behind Confederate lines. Article 82 announced that the Lincoln administration would not insist that the South treat freedpeople rising up against the Confederate government as soldiers and prisoners of war.

Whether slaves in an uprising would be considered as legitimate soldiers was a live question, for the French Revolution’s levée en masse had licensed the people of a nation under attack to rise up against an invader. Since the relationship between slave and master had long been associated with a kind of suppressed warfare, it was only natural to think that the levée en masse idea might be extended to slave insurrections. That, after all, was the great fear southern whites had experienced in reading Lincoln’s preliminary Emancipation Proclamation in September 1862, with its promise of Union Army support for “any efforts” by blacks themselves to achieve “their actual freedom.” The final Emancipation Proclamation had pulled back on that promise subtly but significantly, replacing it with an injunction to the freedpeople “to abstain from all violence” except in “necessary self-defense.” Now, five months later, Lieber’s instructions repeated the message of the January 1863 Proclamation and disavowed one possible form of Union support for a black uprising. Together, the January Proclamation and the May instructions left the freedpeople with self-defense rights under the criminal law while limiting the claims they could make on the laws of war if they rose up collectively against their former masters.

Article 57 firmly took the opposite position for black soldiers enlisted in the Union armed forces. “No belligerent,” announced Article 57, “has a right to declare that enemies of a certain class, color, or condition, when properly organized as soldiers, will not be treated by him as public enemies.” Article 58 further elaborated the same idea: “The law of nations knows no distinction of color,” it proclaimed, providing that “if an enemy of the United States should enslave and sell any captured persons of their army, it would be a case for the severest retaliation.” And because the United States could not and would not retaliate by enslaving captured Confederate soldiers, the code authorized the execution of an equivalent number of Confederates in retaliation for black soldiers enslaved.

The Confederate policy toward black soldiers was at the heart of Article 62 as well. Rumors suggested that many Confederate officers planned to give such men no opportunity to surrender. They would, in the language of warfare, give black soldiers “no quarter.” Article 62, in turn, provided that “All troops of the enemy known or discovered to give no quarter in general,” or (crucially) to give no quarter “to any portion of the army,” would themselves “receive none” in return. The Confederate position, of course, was that black soldiers were impermissible combatants in civilized warfare because they were savages. Article 67 squarely took on that claim: “The law of nations . . . admits of no rules or laws different from those of regular warfare, regarding the treatment of prisoners of war, although they may belong to the army of a government which the captor may consider as a wanton and unjust assailant.”

Even passages that seemed to have little to do with the slavery question were powerfully influenced by it. Toward the end of the code, Lieber included an enigmatic passage prohibiting assassination as beyond the pale of civilized combat. “The law of war,” provided Article 148, “does not allow proclaiming either an individual belonging to the hostile army, or a citizen, or a subject of the hostile government, an outlaw.” Readers have puzzled over the meaning of Lieber’s assassination provision ever since, in no small part because it would be invoked after Lincoln’s assassination in 1865. But slavery and the black soldier controversy provided the context. When Union forces in the Department of the South and the Department of the Gulf began to raise black regiments from the swelling ranks of contraband slaves, the Confederate government in Richmond had issued outlawry orders against the principal Union organizers, Major General David Hunter and Brigadier General John W. Phelps. Two days before Christmas 1862, while Lieber was hard at work on the code, Jefferson Davis issued another outlawry proclamation, this time aimed at Major General Benjamin Butler, now commanding Union forces in New Orleans. Davis excoriated Butler not only for exciting “African slaves . . . to insurrection by every license and encouragement,” but for arming “numbers of them . . . for a servile war,” a war that would far exceed “in horrors the most merciless atrocities of the savages.” Davis ordered that Butler no longer be treated as a “public enemy” but “as an outlaw and common enemy of mankind,” liable to immediate execution by any officer capturing him. When Lieber wrote into the code that “civilized nations” looked “with horror” upon outlawry and assassination “as relapses into barbarism,” he had the outlawry orders against Hunter, Phelps, and Butler close at hand.

PARTS OF THE code dealing with less politically sensitive questions such as prisoner paroles were issued early in the spring of 1863 without awaiting the approval of Stanton and Lincoln. But the rest of the code, including its principal slavery sections, required the authorization of the secretary of war and the president. In May, Lincoln issued it as General Orders No. 100 of the Union Army.13

On May 23, William Ludlow, the Union officer for prisoner exchanges at Fort Monroe in Virginia, met his Confederate counterpart for their regular appointment along the James River near Richmond and handed him a copy of the code. Its terms, Ludlow announced, would govern the two armies and would be the basis for prisoner paroles and exchanges for the rest of the war. The Confederate reaction was instantaneous and unsparing. Secretary of War James Seddon, who as a congressman during the Mexican War had praised the laws of war as “the boast of modern times” and “the blessing . . . of Christianity and civilization,” lambasted the code as a “confused” and “undiscriminating compilation” of obsolete and repudiated notions. The code’s military necessity principle, Seddon argued, meant that an army could either fight with “faith” and “honor,” or behave like the “barbarous hordes” of the Middle Ages, committing “acts of atrocity and violence” that would “shock the moral sense of civilized nations.” The Confederate agent of exchange in Virginia told his Union counterpart that the code was “a license for a man to be either a fiend or a gentleman.” In his annual message to the Confederate Congress at the end of the year, Jefferson Davis quoted at length from the code’s military necessity passages to contrast its “inhuman” terms with the “moral character” of the South’s “Christian warriors.”

The parts of the code that most provoked Confederate authorities (“the most prominent of the matters treated in Order No. 100,” Seddon said) were those that took up the slavery question. Within a few weeks of delivering the code to the Confederacy, the Union’s agent for the exchange of prisoners was embroiled in a hot dispute with the Confederate agent of exchange over black prisoners. “Discrimination among our captured officers and men,” protested Lieutenant Colonel William Ludlow for the Union, was a violation of “the laws and usages of war.” Drawing on the code, Ludlow told the Confederate agent of exchange that the Union would “throw its protection around all its officers and men without regard to color.”

The Confederacy’s official response went straight to the core of the matter. “The employment of a servile insurrection as an instrument of war,” Secretary Seddon argued, “is contrary to the usages of civilized nations.” In “the better days of the Republic,” he maintained, the United States “would have regarded an attempt of the kind as dishonoring to the State or people who might be guilty of adopting it.” The nation’s diplomatic history and its treaties showed that it had once insisted on “reclamations for the value of escaping slaves and of slaves abducted by a military force in time of war.” And so, Seddon concluded:

The enlistment of negro slaves as a part of the Army of the United States cannot be regarded as having any object but one. It is a part of the system of the United States Government to subvert by violence the social system and domestic relations of the negro slaves in the Confederacy and to add to the calamities of the war a servile insurrection. The savage passions and brutal appetites of a barbarous race are to be stimulated into fierce activity.

In Seddon’s view, the code was thus not a restatement of the law of war at all, but a reversal of that law’s most cherished principles. A war carried on under its terms would entail “the abandonment of all rules, conventions, mitigating influences, and humanizing usages” developed over two centuries of moral progress. An enemy that adopted “such auxiliaries” as black soldiers was one that proclaimed its “desire as well as design that the war shall be one for mutual extermination.”

Newspapers quickly picked up the new order, and they too concentrated on the slavery sections. In the North, long excerpts appeared in the Boston Herald, in Washington’s Daily National Intelligencer, and in the New York Times and the New York Herald. In the South, the Charleston Mercury and New Orleans Daily Picayune published detailed reports. The black newspaper L’Union in New Orleans translated large sections of the code into French. The Louisville Daily Journal published the entire text over several issues. Extensive treatments soon came out in the Baltimore Sun, the New Haven Daily Palladium, the Boston Daily Advertiser, the Daily Cleveland Herald, the Milwaukee Daily Sentinel, and the Daily Evening Bulletin of San Francisco.

Newspapers acknowledged Lieber’s draftsmanship, but laid the code at Lincoln’s feet, and not just because it was issued under his authority or because the buck stopped with the president. They talked about the code as Lincoln’s because they understood it to be bound up in Emancipation, the most important policy of his presidency. The Daily Intelligencer praised the code as Lincoln’s response to the Confederacy’s policy of criminal prosecutions against black soldiers and their white officers. “The President, by approving these declarations,” wrote the editors, had squarely answered the threats of “the insurgent authorities.” Critics of Emancipation agreed that the code’s central passages were the slavery sections. The anti-Lincoln editors of the New York Herald, for example, said that parts of the code were “very good,” but condemned the sections relating “to the escape of fugitive slaves from the South into the lines of our armies” as “a complete fallacy.” The Herald editors could hardly believe that the president meant to abandon so decisively the position the United States had taken at the close of the last major war fought on American soil. At the end of the War of 1812, they pointed out, more than a decade of diplomatic controversy had been dedicated to showing that “the slaves taken by the belligerents” needed either to be “returned or their price paid.”

For the Lincoln administration, however, transforming the United States’ position on the question of slavery in wartime was precisely what the code aimed to do. Major General Hunter in the Department of the South put the code to work immediately upon its publication by sending a copy to the regiment whose work had helped inspire it: the South Carolina Volunteers. Hunter told Colonel James Montgomery that the code was especially important for the “employment of colored troops” so as to avoid grounds for recriminations by the South or by European observers. Hunter continued:

If, as is threatened by the rebel Congress, this war has eventually to degenerate into a barbarous and savage conflict, softened by none of the amenities and rights established by the wisdom and civilization of the world through successive centuries of struggle, it is of the first moment that the infamy of this deterioration should rest exclusively and without excuse upon the rebel Government.

Hunter called on Montgomery to enroll and arm as soldiers any fugitives reaching his lines, but always to follow with “utmost strictness” the code’s instructions on the limits of civilized warfare.

LINCOLN HIMSELF SOON put the code to use in the project of arming black soldiers. That same spring, a joint resolution of the Confederate Congress recommitted the Confederacy to its policy on black Union soldiers. Some in the North thought the code was response enough. But others insisted that a more specific statement was needed. The code announced only what the laws of war allowed a nation to do, not what it would do. The editors of the Boston Daily Advertiser worried moreover that “not one person in a hundred” knew of the code. Even if it were widely known, some thought that the code was “not of a character to strike the mind very forcibly.” What was needed was a “formal announcement from the highest authority,” something that would “impress the rebels” of the Union’s seriousness of purpose.

And so on July 31, after what Halleck later described to Lieber as a “full conversation” with his advisers, Lincoln issued a retaliation order that tracked almost word for word the language of the code he had approved two months earlier. Drafted for Lincoln in Stanton’s War Department by someone who almost certainly had the text of the code before him, the order denied enemies the right to declare unlawful any soldier on the basis of “class, color, or condition” and insisted that the “law of nations” permitted no “distinction” of “color.” To “sell” or “enslave” a “captured person” was what the code and Lincoln’s retaliation order each called a “relapse into barbarism.” Lincoln did not exercise all the authority Lieber’s account of the laws of war afforded him. He stopped short of ordering executions in retaliation for enslavement, providing simply that for every soldier enslaved, one rebel soldier would be put to hard labor.

The code’s retaliation provisions and Lincoln’s retaliation order had at least some of their intended effect. After July 1863, the Confederate government retreated from its strong initial position and discouraged public proceedings against black soldiers as criminals in order to minimize the risk of northern retaliation. Secretary of War Seddon decided to make a distinction between black Union soldiers who had been free blacks in the North before the war, who would be “held like other captives,” and black Union soldiers who had been slaves in the South before enlistment. Only the latter would be treated as criminals. Ethan Allen Hitchcock, the commissioner for prisoner exchanges and the lead member of Lieber’s board of advisers, cited the code as a vital step toward addressing the Confederacy’s harsh stance on black soldiers and their officers. Lieber’s work “in suggesting and building up the Code,” he wrote in October, had “already done great good.”

Of course, the code could not have been expected to change the Confederate position single-handedly. But it became an instrument for denouncing the South’s stance as a grievous violation of the norms of modern warfare. When Confederates under Nathan Bedford Forrest engaged in a horrific massacre of black soldiers at Fort Pillow in April 1864, Union officers directed attention to the code once again. Protesting Forrest’s conduct, Major General Cadwallader Washburn of the Union’s western district of Tennessee sent the Confederate general a copy of General Orders No. 100. As Washburn wrote sternly, he sent the order “that you may know what the laws of war are.” A “candid world,” Washburn concluded, would judge Forrest’s conduct.

IN ONE SENSE, men like Jefferson Davis and James Seddon were deeply wrong about the absence of limits in the document that Lieber eventually came to call “Old Hundred.” The code contained hard limits on the use of poisons, on the use of certain kinds of torture and violence against prisoners, and on perfidy or bad faith. It also featured the more elastic limit of military necessity.

The code also adopted a constraint for which the statesmen of the South had a special blind spot. For it not only licensed Emancipation, it shared in the Lincoln administration’s effort to lessen the risk of slave uprisings in its wake. When Lincoln ordered that men fighting outside organized armies and without retaining the character and appearance of soldiers were “not entitled” to the protection of the laws of war, and that the Union would not insist that the South treat such people as prisoners of war, he was trying to shape the way Emancipation would unfold, and he was announcing limits on what the Union would be willing to do to see its new policy through.

Yet even as the code contained limits on the freedom it authorized, it also continued Emancipation’s startling departure from the spirit of the eighteenth-century laws of war. By relying so heavily on the doctrine of military necessity, by insisting on the lawfulness of Emancipation, and by demanding the equal treatment of black soldiers, the code (like Emancipation itself) integrated the concept of justice into a body of law that had been designed to set justice aside for the sake of humanity.

Asserting the priority of justice over humanitarianism had almost immediate practical consequences. International lawyers have long touted Lincoln’s code for lessening the suffering of the Civil War. But this gets the president’s order exactly backward. Embracing Emancipation and demanding equal treatment for black soldiers were the right things to do. But they did not reduce the suffering in the conflict. To the contrary, Lincoln’s code helped produce some of the war’s most enduring humanitarian crises.


Chapter 9

Smashing Things to the Sea

[image: Images]

The law of war imposes many limitations and restrictions on principles of justice, faith and honor.

—Instructions for the Government of Armies of the United States in the Field, 1863

War is simply power unrestrained. . . .

—William Tecumseh Sherman, 1864

IN A WAR FILLED with controversies, none is remembered more bitterly than William Tecumseh Sherman’s assault on Atlanta in the summer of 1864.

Since early May, Sherman and his army of 100,000 men had been engaged in an elaborate series of feints and parries with Confederate general Joseph E. Johnston’s 65,000 soldiers. Moving south from Chattanooga across the Georgia border and into the heartland of the South, Sherman aimed to take Atlanta and its railroads and thereby destroy the economic foundations of the Confederacy. Johnston tried to block the Union force at every turn. But time and again, the southerners dug in only to fall back once more. Desperate to stop the Union advance, Jefferson Davis replaced Johnston with the more aggressive John Bell Hood. Yet Hood’s attacks did little to stop Sherman’s progress. Now, on July 20, as Hood fell back to positions on the outskirts of the city, Sherman ordered his commanders to cut off Atlanta’s railroads and shell the city into submission.

For the next five weeks, Union guns pounded the city blocks that lay just beyond Hood’s entrenchments. On August 9 alone, 5,000 rounds fell in Atlanta. Sherman called in heavier siege guns the very next day. Sherman marveled at the capacity of his fantastic modern guns to single out particular homes from a mile away, but the Union fire was often indiscriminate anyway. He urged his commanders to concentrate their fire at night (one Union shell killed a father and his daughter while they slept). His aim, he told Major General Oliver Otis Howard, was to “destroy Atlanta and make it a desolation.” Writing to Henry Halleck in Washington, Sherman said he would “make the inside of Atlanta too hot to be endured.” Whether he took Atlanta or not, Sherman aimed to leave the city all “used-up” by the time he was done.

The Union onslaught damaged virtually every structure in the city’s most densely built district. Casualties were relatively low thanks to the evacuation of three quarters of the city’s population; by the best count, the Union barrage killed around 20 noncombatants and wounded between 100 and 200 more. But Sherman could claim no credit for the low number of injuries. He announced that he would go forward with his assault “even if it result in sinking a million of lives and desolating the whole land,” and ordered his artillery officers to give “no consideration” to whether their targets were “occupied by families.” His guns, he told an Alabama man at the time, were “seeking the lives” of Atlanta’s people.

Sherman later accused Hood of digging in so close to the city that Union guns aimed at the Confederate lines occasionally overshot their mark. But the sheer volume of rounds that fell on Atlanta belied his claim. And when Atlanta finally fell into Union hands in the first days of September, Sherman moved to complete his assault by ordering the remaining 4,000 residents removed from the town by force. The Union sympathizers he sent north. Rebel families he expelled south to the protection of Hood’s forces. He would not saddle himself with a city full of rebels. “If the people raise a howl against my barbarity & cruelty,” he wrote to Halleck, “I will answer that War is War & not popularity seeking. If they want Peace, they & their relations must stop War.”

Sherman’s opponents did indeed howl. General Hood protested “in the name of God and humanity” that forced removal of the city’s population was an “unprecedented measure,” transcending “all acts ever before brought to my attention in the dark history of the war.” The mayor of Atlanta, James M. Calhoun, begged Sherman to think of “the woe, the horrors, and the suffering” his evacuation order would cause to the pregnant women, the mothers, and the small children of the city.

But Sherman would have none of it. It was an act of “kindness” to remove the families of Atlanta, he insisted. “You cannot qualify war in harsher terms than I will,” he warned Mayor Calhoun. But once begun, war’s logic was inexorable. “War is cruelty and you cannot refine it, and those who brought war into our country deserve all the curses and maledictions a people can pour out.” “If we must be enemies,” he told Hood, “let us be men, and fight it out as we propose to do, and not deal in such hypocritical appeals to God and humanity.” God, Sherman concluded, would “judge us in due time,” and God would decide “whether it be more humane to fight with a town full of women and the families of a brave people at our back, or to remove them” to safety. To Hood’s condemnation of his bombardment of Atlanta, Sherman replied furiously: “I was not bound by the laws of war to give notice of the shelling of Atlanta, a ‘fortified town with magazines, arsenals, foundries, and public stores.’ You were bound to take notice. See the books.”

IN THE TWENTIETH and twenty-first centuries, Sherman’s conduct at Atlanta and in the March to the Sea that followed have come to represent the beginnings of modern total warfare and proof that the laws of war cannot constrain the machinery of industrialized warfare. Surely, the critics say, Sherman’s conduct shows that the code Lincoln issued in 1863 made no difference to how the Union waged the war. General Orders No. 100 contained terms bearing directly on Sherman’s conduct, but there is no evidence that he consulted them. To leading historians, the law of war has seemed little more than a “moral cloak” for the Union’s conduct in the last two years of the conflict.

But the skeptics miss the real story. The laws of war and the order that codified them powerfully shaped the war experience of tens of thousands of people on both sides of the conflict. Sherman’s assault on Atlanta, in turn, was not a betrayal of the law of war. It was the practical embodiment of the code’s unsettling critique of the orthodox laws of war.

A Most Solemn Obligation

THE FIRST PRACTICAL thing the newly codified laws of war accomplished was to make Major General Ethan Allen Hitchcock’s life much harder.

Hitchcock, who oversaw the writing of the 1863 code as president of the board of advisers appointed to assist Lieber, was one of the great crusty characters of the war. Born into the family of Vermont War hero Ethan Allen, Hitchcock graduated from West Point in 1817, and returned to the Military Academy as an instructor in infantry tactics. For a decade, he taught the men who would one day become the Civil War’s leading generals. On the Union side, his students included Sherman, Joseph Hooker, George Gordon Meade, Samuel Curtis, Samuel Heintzelman, and John Sedgwick. On the Confederate side, he taught Joseph Johnston, Robert E. Lee, John Magruder, Jubal Early, and Leonidas Polk, not to mention Jefferson Davis himself. Hitchcock was on his way to becoming one of the academy’s legendary instructors. But when President Andrew Jackson began to meddle in the academy’s affairs, the uncompromising Hitchcock soon got into political trouble. Jackson exiled him to the Indian-fighting posts of the frontier.

In the West, Hitchcock came to regard American military policy toward the Indians as a moral abomination. The U.S. policy, he wrote, was “a picture of cruelty, injustice, and horror.” Serving in the interminable Seminole Wars in Florida in the 1840s, he concluded that bad faith on the part of the United States was responsible for the conflict. Americans typically treated the Indians, he said, “as white men on this continent have always treated them”: as “barbarians and ‘insurgents,’” especially when the Indians “presumed to set up a claim to anything” the white men wanted. The “Puritans and their descendants,” Hitchcock decided, were as savage as the Pequots and theirs.

Hitchcock was not only a man of unusual principle, he was also an intellectual eccentric of the first order. In the early 1840s, while stationed on the Gulf Coast in Tampa, he read the political tracts of Thomas Hobbes and John Locke and pored over the metaphysics of Kant and Hegel. On the western frontier he turned to histories: Napier’s history of Napoleon’s Peninsular Campaign, the Roman history written by the great Prussian historian Barthold Georg Niebuhr (an old mentor of Francis Lieber), and Thomas Babington Macaulay’s History of England. While fighting Indians he found spare moments to delve into Jeremy Bentham’s works on utilitarianism. In Texas and Mexico, he read the seventeenth-century Dutch-Jewish philosopher Baruch Spinoza. Indeed, in the 1840s, Hitchcock published a philosophical tract of his own, one that purported to unify the doctrines of Spinoza with those of the Christian mystic Emanuel Swedenborg. After resigning from the Army in 1855, Hitchcock published a stream of additional works, each one more esoteric than the last. Remarks Upon Alchemy and Alchemists (1857) featured his account of the religious mysticism that lay behind alchemy’s dream of transfiguring lead into gold. In 1861, just as the guns were firing on Fort Sumter, Hitchcock’s abstruse Christ the Spirit argued controversially that Jesus had not existed at all except in the imagination of ancient Jewish mystics.

At the age of sixty-four, in the second year of the Civil War, Hitchcock rejoined the Army as a major general serving on Secretary Stanton’s staff. In the summer, he inspected Union prisoner of war camps. In November, Stanton appointed him commissioner for the exchange of prisoners. A month later, he was added to the board of advisers tasked with helping Francis Lieber prepare a code of regulations for the laws of war.

HITCHCOCK WAS AMONG the first to realize there was a serious flaw in the code he had helped produce. Since July 1862, an agreement negotiated by John Dix for the Union and Daniel Harvey Hill for the Confederacy had produced a regular system of prisoner exchanges. But by early 1863, the exchange cartel had begun to break down. The South was increasingly desperate to restore men to its depleted lines. After the major engagements in 1862 at Bull Run, Antietam, and Fredericksburg, the Union held 10,000 more prisoners than the Confederacy. In the Union, meanwhile, acute problems were arising out of the South’s practice of paroling captured Union soldiers pending their exchange. Northern camps established to house idled Union soldiers on parole turned into breeding grounds for disease, discontent, and crime. Some paroled prisoners never bothered to report to the camps but went home instead; they were scattered around the country and often unavailable for a return to service after they had officially been exchanged. The parole of thousands of captured Union soldiers at Harper’s Ferry and Richmond in the fall of 1862 exacerbated an already deteriorating situation.

Hitchcock responded by trying to end the Confederate practice of mass battlefield paroles. As commissioner for exchanges, he took the position that battlefield paroles were of no legal effect because the terms of the Dix-Hill exchange cartel required that paroled Union soldiers be sent through officers of exchange at Dutch Gap in Virginia or at Vicksburg in the West. Only then could a parole be binding. Noncompliant paroles, Hitchcock contended, were like escapes: they simply released a prisoner to serve in the lines again.

Francis Lieber’s project aimed to bolster the Union position on paroles by adding a second objection to battlefield paroles. The code asserted that as a matter of international law no soldier could trade away his obligation to serve his country. Release on parole was “not a private act.” Paroles were only valid if consented to by the commanding officer in the field and the parolee’s government. Article 131 provided that “if the government does not approve of the parole, the paroled officer must return into captivity.”

There was the mistake: “must return into captivity.” The intended Union position was the one that Hitchcock had announced the previous winter: that invalid paroles were the functional equivalent of escapes and that prisoners discharged on an invalid parole were eligible to return to Union lines immediately. But that’s not what Article 131 said. The Union’s own statement of the laws of war now required its illegally paroled men to report to the South to be duly imprisoned as prisoners of war.

Lieber’s code was a blank check for Confederate forces to issue wholesale paroles to captured Union soldiers at no cost to themselves. Confederate secretary of war James Seddon initially protested the code’s limits on paroles. (The Confederacy’s battlefield paroles had spared Seddon the considerable cost of prisoner upkeep and transportation.) But as the significance of Article 131’s error became clear, the Confederacy quickly shifted its position. Moving into the North in June 1863, Robert E. Lee’s Army of Northern Virginia captured Union soldiers by the thousands and simply turned them loose on an oath not to serve again until exchanged, keeping long lists of the men who had so sworn. Southern commanders like Jubal Early freely disregarded the rules for proper paroling practice set out in the 1862 cartel and the 1863 code, confident that doing so would free southern armies of the onerous work of escorting prisoners back into the South.

Stanton and Halleck scrambled to rectify the error. On July 3, while the year’s two most important battles raged at Gettysburg in the east and Vicksburg in the west, Stanton rushed out an order announcing that henceforth paroles not complying with the code and the Dix-Hill cartel were to be regarded as “null and void.” Halleck instructed Hitchcock to take the position that General Orders No. 100 had not superseded the 1862 cartel. But the Confederate agent of exchange Robert Ould would have no part of Halleck’s dodge. Ould gleefully proposed that paroles be respected according to the position of the Union’s own orders—orders that required the Union either to recognize the paroles of the Gettysburg campaign or to deliver the discharged Union soldiers back to their Confederate captors.

BY AUGUST 1863, prisoner exchanges had broken down irretrievably for reasons much more grave than Lieber’s careless mistake.

The long-term threat to prisoner exchange was the South’s refusal to treat black soldiers and their white officers as eligible for exchange under the 1862 cartel. Jefferson Davis and the Confederate Congress continued to treat them as fugitive slaves, insurrectionists, and criminals, not as soldiers. In the spring, two free black boys captured while accompanying a Union regiment from Massachusetts were sold into slavery by Texas officials. In August, Secretary of War Seddon ordered General Kirby Smith to execute white officers of colored regiments “red handed on the field or immediately thereafter”; blacks in arms, he told Smith, were to be viewed as “deluded victims” of Union hypocrisy and handed over to state officials. State governors across the South put in place procedures for re-enslaving blacks taken in arms. Newspapers listed the names of blacks captured in battle and called on owners to reclaim those whom they believed belonged to them. Unclaimed prisoners were sold into slavery for the benefit of state coffers.

Some Confederate officers simply executed black soldiers on the spot. When the first black soldiers were captured in November 1862, Seddon had recommended summary execution to Jefferson Davis, and the idea never entirely went away. Kirby Smith instructed Confederate officers west of the Mississippi to give “no quarter” to both “negroes and their officers captured in arms.” Entire detachments of captured black soldiers were killed on the pretext that they had attempted to escape. Officially, the Confederate War Department discouraged such practices, at least with regard to black soldiers themselves, whom they viewed as the dupes of a wicked northern scheme. But officials such as Robert Ould, the agent of exchange in Richmond, also knew that if done quietly enough, summary executions would reduce the tensions that Confederate policy had produced in the exchange system by keeping the number of black prisoners to a minimum. When one cavalry officer reported to his superiors that he had assisted in executions with his own revolver, the Confederate command decided simply that it was not in “the interest of the service” to investigate the matter further.
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Harper’s Weekly depicted Confederate soldiers shooting captured black Union teamsters in May 1864.



It was hard to keep such executions quiet. Summary executions culminated in bloody massacres at places like Saltville, Virginia, where Confederate guerrilla Champ Ferguson and his men executed dozens of blacks in October 1864. At Mark’s Mill, Arkansas, one Confederate veteran later remembered that “no orders, threats, or commands could restrain the men from vengeance on the negroes” they had captured. At nearby Poison Springs, Union colonel James Williams reported that the wounded men of the 1st Kansas Volunteers were “murdered on the spot” when they fell into Confederate hands.

The most notorious race massacre took place when Major General Nathan Bedford Forrest’s cavalry assaulted the Union garrison at Fort Pillow in Tennessee in April 1864. Of the 600 Union men guarding the fort, about half were black soldiers. Most had been slaves until very recently, and many of them had lived in the vicinity of Fort Pillow. Some were even well known to members of Forrest’s forces. When Forrest overran the Union positions, his men allowed white Union soldiers to surrender. But as a Confederate newspaper correspondent reported, “the negroes were shown no mercy.” A sergeant in Forrest’s cavalry told his wife that words could not “describe the scene” that followed. The “poor deluded negroes,” he wrote shortly after the event, “would run up to our men fall upon their knees and with uplifted arms scream for mercy,” only to be “ordered to their feet and then shot down.” Two-thirds of the 300 black soldiers who were in the fort that morning were dead by nightfall. Forrest would later deny accusations that he or his men had executed blacks. But the evidence shows (and most historians now agree) that they did. Indeed, the Fort Pillow executions were not so much surprising as they were inevitable. They were simply the logical outcome of the South’s official denial that blacks could be lawful soldiers. Forrest, who founded the Ku Klux Klan shortly after the war’s end, treated black Union soldiers at Fort Pillow as he would have treated slaves in an armed insurrection before the war. They were criminals for whom the laws of war had nothing to say.

IN THE SUMMER of 1863, Lincoln, Stanton, Halleck, and Hitchcock decided the Union would not take part in any system of exchange so long as the South persisted in its treatment of black soldiers as criminals.
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Two hundred black soldiers died in the grisly massacre at Fort Pillow.



It was an extraordinarily unpopular policy. Many northern whites could hardly believe that the Lincoln administration would put black soldiers ahead of white ones. White soldiers in the southern camps petitioned angrily for a change in policy, observing caustically that the southern policy on black soldiers sometimes worked out to the benefit of captured blacks, who were “seldom imprisoned” but put to work and fed and clothed in order to maintain their strength. White soldiers complained that they were “starved and treated with a barbarism unknown to civilized nations,” while black soldiers were “neither starved, nor killed off by the pestilence in the dungeons of Richmond and Charleston.” The editors of the New York Times demanded resumption of prisoner exchanges lest “ten or twelve thousand of our soldiers be starved to death.” Walt Whitman took to the newspapers to decry Secretary Stanton for turning thousands of white soldiers into hostages for the benefit of a few black men. Responsibility for their deaths, Whitman angrily asserted, would “rest mainly upon the heads of members of our own Government.”

The Union’s newly codified account of the laws of war played a vital role in the controversy. With a clarity that appeared nowhere else in the law of nations, the code’s terms denied that a nation at war could discriminate among enemy soldiers on the basis of their race. The crisp terms provided a script for Union officials for the rest of the war. Within weeks of the code’s publication, Union exchange agent William Ludlow drew on it to protest to his counterpart Robert Ould that under “the laws and usages of war” a capturing army was forbidden to withhold prisoner of war treatment on the basis of race. Halleck committed the United States to offering “protection to all persons duly received into the military service” and demanded that the Confederacy comply with this basic feature of the “rules of civilized war.” In the Department of the South, David Hunter insisted that exchanges stop until the South treated Union soldiers equally “irrespective of their color.” Near Vicksburg, Mississippi, Ulysses S. Grant announced that the U.S. government was “bound to give the same protection” to black troops “that they do any other troops.” Benjamin Butler, who became a special agent for the exchange of prisoners in December 1863, told Ould (at Hitchcock’s instruction) that it would be consistent with neither “the policy, dignity, nor honor of the United States” to allow those who had “borne arms in behalf of this country” to “remain unexchanged and in the service of those who claim them as masters.”

Hitchcock also relied on the code’s race discrimination provisions when he took the Union’s case to the unsympathetic northern public. Hitchcock had taken positions of principle many times in the course of his long and curious career, often to his own detriment. Now, in an open letter to the editor of the New York Times, he made one more stand. Union soldiers in the prison camps of the South, he conceded, were undergoing “extreme sufferings” that had “naturally aroused the sympathies of our people.” Why then had they not been exchanged? The answer, Hitchcock explained, was that in employing black troops, the United States had incurred a “most solemn obligation” to protect all of its soldiers and ensure that they were “treated with that humanity which is due to all other troops in like circumstances according to the laws of civilized warfare.”

SKEPTICS DOUBTED HITCHCOCK’S sincerity in 1863 and have continued to doubt it ever since. The skeptics argue that protecting black soldiers was merely a pretext for the real reason the Union discontinued exchange: promoting its strategic interests. As the critics observe, Union leaders such as Stanton had come to think that exchanging all the Union’s southern prisoners would hand the Confederacy “a new army 40,000 strong” while getting little in return for the North. The arithmetic of prisoner exchange had often worked against the Continental Army in the War of Independence. Now exchanges seemed likely to work against the Union. Prisoners held by the Confederacy were often too weak to be returned to the front lines. Many Union soldiers’ three-year enlistments would expire in the summer campaign season anyway.

Yet the treatment of black soldiers was no mere excuse for self-interested Union tactics. As far back as December 1862—long before conditions in southern prisons raised political pressure on the exchange question—Lieber, Hitchcock, and Halleck had made the equal treatment of black soldiers a central feature of their project to codify laws of war. While the code was still in the drafting stage in January 1863, Stanton told the governor of Massachusetts that “the United States was prepared to guarantee and defend, to the last dollar and the last man . . . all the rights, privileges and immunities that are given, by the laws of civilized warfare.” And in their private correspondence, Union officials expressed the same position. Early in the fall of 1863, weeks before he wrote his public letter to the Times, Hitchcock told Lieber that “if the government employs colored soldiers, their officers (& themselves also) must be protected according to the laws of war.”

Justifying an otherwise unpopular policy by appealing to the equality of black and white soldiers would have been a singularly poor political tactic. Popular reaction to the Union policy was so hostile that Hitchcock offered his resignation within days of the publication of his open letter. (Stanton declined to accept it, and Hitchcock served to the end of the war.) The policy of refusing discriminatory rebel exchange offers became more controversial with every passing month. Even Secretary of the Navy Gideon Welles believed that stopping the exchanges because southern slaveowners “held on to their slaves” when they were captured “was an atrocious wrong.” Prisoners moldering at the prison camp at Andersonville, Georgia, were positively venomous toward a policy that resulted in the deaths of hundreds of their white comrades, sometimes at a rate of more than 100 each day. “The Everlasting Nigger must be protected,” seethed a Massachusetts prisoner, “and the soldier may take care of himself.” A Vermont sergeant complained that “we must stay here because they can’t agree on some nigger question.” A New Yorker wrote that he had “no desire to be immolated upon the altar of the ‘irrepressible nigger.’” William Farrand Keys, a schoolteacher from Pennsylvania, bitterly expressed what many in the camps thought: “it appears that the federal government thinks more of a few hundred niggers than of the thirty thousand whites here in bondage.” If refusal to resume the exchange cartel was not actually based on the South’s refusal to treat black Union men as soldiers, the administration had chosen a singularly bad public justification for its policy.

The Union position on prisoner exchanges was not based solely on principle, of course. It had strategic implications as well, though not only the ones the critics typically cite. White men available for army service had grown scarcer in 1863. As the Union turned to unpopular measures such as the draft, the availability of black soldiers became an increasingly critical part of the Union war strategy. Almost 200,000 would serve in arms by the war’s end. By the summer of 1863, however, free blacks such as Frederick Douglass had made clear that if the Lincoln administration wanted to recruit black soldiers into its armed forces, it would have to insist on prisoner of war treatment for black soldiers. A black man from New York named Theodore Hodgkins put it bluntly: If the government did not protect its black soldiers, he wrote to the president, “it may as well disband all its colored troops, for no soldiers whom the government will not protect can be depended upon.” In the war’s waning weeks, when black recruitment was no longer as urgent a concern, Grant agreed to resume exchanges without insisting on a policy of nondiscrimination.

The greatest problem of all for the skeptics is that, as Hitchcock reminded Stanton after the war was over, all the Confederacy had to do to resume prisoner exchanges was agree to exchange black soldiers man for man alongside whites. The Union offered precisely these terms repeatedly in 1863 and 1864. Grant himself offered to enter into such an exchange with Lee in October 1864. But each time, the South refused to take up the Union’s offer. Ould told a Union exchange officer that southerners would “die in the last ditch” before they agreed to treat blacks as soldiers. Even many captured Confederate soldiers opposed any agreement to exchange black soldiers, despite the fact that such an arrangement would have sped their release. One Alabama man, captured at Chattanooga in November, speculated in his diary that the Union had enlisted blacks for the very purpose of stopping prisoner exchanges. “They well know,” he observed, “we can never treat our slaves as prisoners of war.” No wonder, then, that in their private correspondence, Ould and Seddon characterized the Union’s insistence that former slaves in Union uniforms be treated as prisoners of war as “the chief” and “insurmountable” obstacle to the restoration of the exchange system.
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Exchanges resumed in the last weeks of the war; artist Alfred Waud sketched recently exchanged Union soldiers receiving new clothes in December 1864.



IN THE CONTROVERSY over prisoner exchanges and black soldiers, the laws of war did not oblige the United States to take the stand it did. The code Lieber drafted in 1863 asserted only that the South could not discriminate among regular Union soldiers without facing the risk of Union reprisals. It was up to the Union to decide whether to insist on prisoner of war treatment for its soldiers. What the laws of war did was to offer support for the unpopular policy of refusing to enter into discriminatory prisoner exchanges. The code, in short, helped the Lincoln administration stand its ground.

Therein lies a startling paradox for the beginnings of the modern laws of war. For by insisting on nondiscrimination, Lincoln’s code had a hand in the greatest humanitarian disaster of the last two years of the war. Some 55,000 men died in Civil War prison camps. Had exchanges been allowed to go forward on the South’s terms, countless of those men would have lived. If the law of war’s only goal were reducing human suffering, this would have been a searing indictment of its legacy. But the Union’s code embodied a mix of purposes. Lessening humanitarian suffering was one. But so was justice for black soldiers and victory for the Union.

Holt’s Bright Young Men

NO ONE HAD a fiercer vision of justice in wartime than the intense man in charge of military justice in the Union War Department. Joseph Holt was born in Kentucky in 1807. After a brief but lucrative career as a lawyer in the cotton boomtown of Vicksburg, Mississippi, he had retired back to his home state, a wealthy man at the age of thirty-five.

Holt soon became involved in Democratic Party politics. In 1857, President James Buchanan appointed him commissioner of patents. Two years later, Buchanan named Holt to his cabinet as postmaster general of the United States. And when Secretary of War John Floyd of Virginia resigned in the weeks after Lincoln’s election, Buchanan appointed Holt to replace him. From December 1860 until March 1861, Holt worked feverishly to bolster federal defenses around Washington and to defend military outposts in the fast-seceding states of the South, including Fort Sumter in Charleston Harbor. In March, following Lincoln’s inauguration, it was Holt who delivered to the new president the grim news that Fort Sumter could not hold out more than a few weeks without new supplies.

Secession radicalized Holt. He had always been prone to fierce obsessions. Before the war, President Buchanan thought that the Kentucky-born Holt “went further in his hatred of the abolitionists than Christian charity would have warranted.” Now Holt turned his zeal to preserving the Union against the secessionists. For much of 1861, he delivered fiery speeches decrying secession and condemning what he called “the fallacy of neutrality”—the idea that his home state of Kentucky could carve out a noncommittal posture in the conflict. When Lincoln fired his first secretary of war, Simon Cameron, in January 1862, he nearly chose Holt as Cameron’s replacement. Lincoln ultimately settled on Holt’s friend and ally from the Buchanan administration, Edwin Stanton of Pennsylvania. In September, at Stanton’s urging, Lincoln appointed Holt to the new position of Judge Advocate General, making him the Army’s top lawyer.

JOSEPH HOLT’S APPOINTMENT marked a turning point in the Union’s use of the laws of war. When the war began, the law governing soldiers in the armies of the United States was badly out of date. The Articles of War had not been updated for half a century. The office of the Judge Advocate of the Army dated back to the Revolution, but it had been ignored and sometimes even allowed to lapse into nonexistence in the years since. From 1821 to 1849, there had been no judge advocate at all.

At the war’s beginning, the Army’s judge advocate was John Fitzgerald Lee. Lee, who had held the office since its renewal in 1849, was a Virginian by birth and a cousin of Confederate general Robert E. Lee. Like George McClellan, John Lee opposed the disruption of slavery by Union soldiers. He also believed that military commissions—the tribunals crafted by Winfield Scott in 1847 to try offenses for which Congress had not given authority to the traditional courts-martial—had no place in the conflict between North and South. He doubted military commissions’ authority to try captured Confederate soldiers for offenses against the laws of war. But he denied in particular that they had any jurisdiction over civilians, who under the Constitution enjoyed rights of due process and trial by jury in a federal court. When Henry Halleck, as commander of Union forces in the West, prosecuted a Missouri man named Ebenezer Magoffin before a military commission for killing a Union sergeant “when not a legitimate belligerent,” Lee objected that a man who was not a “public enemy in arms” had the right to a trial by jury in open court. “Military commissions,” Lee wrote Stanton in April 1862, “are not a tribunal known to our laws.” Stanton believed that the power to use military commissions was vitally important to the Union war effort. He fired Lee before the summer was over.

Holt determined to adopt a much more expansive approach to military justice. He gathered around him a team of ambitious and well-connected lawyers. Over the next two and a half years, Holt recruited thirty-three men from among the best and the brightest of the northern antislavery elite; Lincoln personally appointed each of them as judge advocates to work under Holt’s direction. Most had roots in the prewar Republican Party. Levi C. Turner, who acted as judge advocate between the discharge of John Lee and the appointment of Holt and stayed on as Holt’s assistant, was a Columbia College–educated lawyer and a founder of the New York Republican Party. John A. Bingham and William McKee Dunn were Republican members of Congress until being turned out in the 1862 midterm elections. Dunn, who had graduated from Yale College, lost because his early support for enlisting black soldiers was highly unpopular in his home state of Indiana. Bingham would later draft the first section of the Fourteenth Amendment to the U.S. Constitution, guaranteeing constitutional privileges and immunities, due process, and the “equal protection of the laws” for the freedpeople. John Bolles, the former Massachusetts secretary of state, grew up in an abolitionist family before graduating from Brown University and writing a prize-winning essay for the American Peace Society. John Knox was the scion of one of Pennsylvania’s most prominent families, a descendant of the republic’s first secretary of war, Henry Knox, and himself a former state attorney general. DeWitt Clinton was the grandson of the great New York governor of the same name. Lucien Eaton was the son of Andrew Jackson’s first secretary of war and a graduate of Harvard Law School.

The law school at Harvard produced five judge advocates in all, including John Chipman Gray (later a professor at the school and founder of one of the country’s leading law firms) and William Winthrop, a descendant of the first governor of the Massachusetts Bay Colony and a graduate of Yale College. Fifteen of the thirty-three judge advocates appointed by Lincoln were educated at one or more of the schools that would later come to be known as the Ivy League universities of the Northeast. Others attended prominent liberal arts schools like Union College in New York or Wheaton College in Illinois.

The judge advocates adopted an aggressive stance that perfectly matched the stepped-up intensity of Lincoln’s approach to the war in the fall of 1862. The very first opinion out of the new Judge Advocate General’s office affirmed the president’s power under the laws of war to seize slaves working on Confederate fortifications. In subsequent weeks, Holt vigorously defended Emancipation and the enlistment of blacks into the Union armies (“a most powerful and reliable arm of the public defense,” he told Stanton). He championed the self-defense rights of newly free black men prosecuted for acts of violence against their former owners. (When one black man in Arkansas nearly severed the head of his former master in self-defense in December 1863, Holt told Lincoln that only an acquittal would properly recognize the former slaves “as occupying the status of freedmen.”) In the field, the judge advocates worked to track down rumors that Confederate captors were quietly executing colored soldiers. And back in Washington, Holt encouraged harsh punishments for whites who continued to buy and sell slaves after January 1, 1863. Failure to punish such men for their “barbarous avarice,” Holt told Lincoln, would “set at naught the proclamation of emancipation” and dishonor the black men who now risked “the perils of battle” and “the horrors of massacre” in the service of the Union armies.

Where Judge Advocate General John Lee had denied that the Union possessed the legal authority to use military commissions as a tool for punishing its enemies, Holt and his team believed that the laws of war vested the president with a wide-ranging power to try civilians and Confederate soldiers alike in military commissions. Lincoln agreed. Three weeks after Holt’s appointment, on September 24, 1862, Lincoln suspended the writ of habeas corpus around the country—effectively precluding judicial inquiry into the legality of arrests—and authorized the trial by military commission of anyone “affording aid and comfort” to the enemy.

Holt’s most significant contribution during his first year in office was a creative act of lawyering that turned the laws of war into a broad warrant for Lincoln’s military commissions. On March 3, 1863, the lame duck Thirty-seventh Congress authorized Lincoln to do what he had already done on his own on September 24, and indeed had been doing in an ad hoc fashion since April 1861: suspend the writ of habeas corpus. Future judge advocate John Bingham was the House floor manager for the crucial legislation. But the legislation also created a new constraint on the president. The second section of the act, sponsored by Senator Lyman Trumbull of Illinois, required the president to submit reports to the federal courts listing all persons held as “state or political prisoners, or otherwise than as prisoners of war.” Any person so listed was to be discharged from imprisonment if the next grand jury session of the court came and went without producing an indictment charging him with a crime. Violating the reporting and discharge obligations was a crime punishable by fine and six months imprisonment.

The statute was clear enough. It artfully removed the legal cloud that had hung over Lincoln’s unilateral suspension of habeas corpus since the first month of the war, while also limiting the administration’s ability to seize people and hold them indefinitely. But Holt ingeniously reasoned away the act’s constraint on executive power. Contending that its terms were “extremely difficult of construction” and potentially at odds with what he delicately called “the exigencies” of the Union war effort, Holt read the statute in such a way as to restore Lincoln’s freedom to arrest noncombatants who aided the enemy. With Stanton’s blessing, Holt decided that the act distinguished between military and political prisoners and applied its requirements only to the latter, excluding not only soldiers held as prisoners of war but also anyone convicted by a military commission for offenses against the laws of war.

As Holt saw it, the act’s constraints on the president’s power had no bearing on prisoners held pursuant to the president’s law of war authority. In so construing the act, Holt set the stage for a radical expansion in the scope of the laws of war.

HISTORIANS OF THE Civil War often cite the postwar prosecution of Captain Henry Wirz, the Confederate commander at Andersonville prison camp in Georgia, as the war’s only trial for war crimes. But this is badly mistaken. Nearly 1,000 individuals were charged with violating the laws of war during the course of the conflict. Of the approximately 4,000 military commissions held by the North during the war, one in four dealt with a law of war violation.14 Indeed, violating the laws of war (as Judge Advocate William Winthrop later remembered) was “the most common form of charge before military commissions.”

The charges were strikingly different from the kinds of prosecutions for law of war violations that would become typical in the twentieth and twenty-first centuries. Since World War II, violations of the laws of war have usually involved crimes such as abusing prisoners of war, killing civilians, or shooting soldiers who are attempting to surrender. Military commissions in the Civil War occasionally charged men with violating the laws of war for committing such acts. But the overwhelming majority of prosecutions arose out of very different kinds of conduct. Against members of the regular armed forces of the Confederacy, for example, the most common violation of the laws of war charged in the military commissions was lurking behind Union lines as a spy. Breaking oaths of allegiance to the Union, parole violation, and recruiting for the Confederacy behind Union lines often led to charges against Confederate soldiers as well.

Far and away the most common defendants were not Confederate soldiers but noncombatants and guerrillas, who constituted nearly 85 percent of the people charged with law of war violations before Union military commissions. Judge advocates charged such defendants with violating the laws of war for a stunningly wide array of conduct. Some charges were for acts closely tied to the war. Judge advocates in Missouri prosecuted suspected members of the notorious William Quantrill’s band of guerrillas for law of war violations when they robbed and killed Union sympathizers. Other charges, however, accused defendants of violating the laws of war for conduct that was a good deal less closely tied to the conflict. In Kentucky, where the courts remained open for much of the war, judge advocates charged noncombatants with violating the laws of war by “using disloyal language” and kidnapping “a contraband negro.” The judge advocates charged forgery artists with violating the laws of war by forging false discharge papers. Assisting desertion was a war crime. So was making a false claim for damages against the U.S. armed forces and corruptly facilitating the release of convicts to serve as substitutes for conscripted men. Neglect of duty by military contractors and service providers could be a violation. So could forging medical certificates or furlough extensions, evading militia service, harboring rebel guerrillas, refusing to take an oath of allegiance to the United States, running the blockade (though not when committed by the nationals of neutral states like Great Britain), obstructing the recruitment of black soldiers, killing a freedman, sending blacks deeper into Confederate territory after Emancipation, attacking black soldiers’ families, conspiring to deprive soldiers of the vote, and desecrating the bodies of dead Union soldiers.

In the border states of Missouri, Kentucky, and Maryland, trading with the enemy was a common way for northern civilians to violate the laws of war. Going into the South without a pass was a law of war crime. (In the border states, citizens with obligations of allegiance to the North were prosecuted for violating the laws of war when they joined the rebel army or evaded service in the Union armed forces, something which Union lawyers did not treat as criminal at all when done by residents of the states that voted to secede.) One St. Louis woman was charged and convicted of violating the laws of war for writing encouraging letters to acquaintances in the South. (A Baltimore woman was similarly prosecuted for sending a sword to a rebel officer, as was the person who purchased the sword in New York City and the two people in Baltimore who took possession of the sword on her behalf.) Horse-stealing could be a war crime. Expressing anti-Union views was chargeable as a war crime in some parts of Missouri in 1862. Even private violence by one noncombatant against another could become a violation of the laws of war so long as it had sufficient connection to the war effort.

Judge advocates sometimes charged Union soldiers with violations of the laws of war, too, for ransacking civilian property or threatening civilians or for attempting to rape noncombatants. But such charges were rare: there were only about thirteen such trials between 1861 and the end of the war. Partly this was because Union commanders could use courts-martial to try their own soldiers for conduct that might otherwise have been charged as war crimes. No doubt the small number of Union soldiers so charged also reflected bias in favor of the Union’s own men.

More fundamentally, the rarity of prosecutions against Union soldiers accused of violating the laws of war reflected the basic function of the military commission and the laws of war in the work of the judge advocates. Since the days of Alexander Hamilton, American statesmen had used the laws of war as a vehicle for expanding the authority of the federal government and of the executive branch in particular. This was Holt’s aim as well. Union judge advocates charged noncombatants with violating the laws of war to establish that they were military prisoners, not political prisoners, and thus (under Holt’s aggressive interpretation) outside the reporting and discharge requirements of the March 1863 habeas legislation. Those who violated the laws of war could also be tried before a military commission even where the regular courts were open for business. By charging violations of the laws of war, Holt’s team of judge advocates was able to circumvent both Congress and the courts and either try or detain military prisoners—whether they were civilians or regular soldiers—as they saw fit.

The judge advocates created an institutional footprint for the laws of war such as had rarely been seen before in American history, if not the history of warfare more generally. Not since the days of the Philadelphia prize lawyers of the early republic, when men like Peter Stephen Du Ponceau, Jared Ingersoll, and William Rawle argued fine points of the laws of maritime warfare in the federal courts, had there been such a concentrated pool of law of war knowledge in the United States. In June 1864, Congress belatedly recognized this by organizing Holt’s judge advocates into the Bureau of Military Justice and promoting the Judge Advocate General to the rank of brigadier general. The law of war now had boots on the ground.

WHEN JUDGE ADVOCATES marched into the field, they carried with them the pocket-sized pamphlet code of rules issued by Lincoln and written by Francis Lieber.

At the start of the war, military tribunals were badly disorganized. Commanders like John Frémont in Missouri tripped over the knotty details of military law. (So did Ulysses S. Grant.) Even into 1862, for example, military tribunals purported to try civilians for treason, a crime the Constitution makes prosecutable only in the courts.

The 1863 Instructions for the Government of Armies of the United States in the Field offered a blueprint for organizing the Union’s military commissions. Article 13 of the code, which Halleck edited so heavily he had virtually drafted it himself, resolved Frémont’s early confusion by carefully distinguishing the two kinds of military tribunals: courts-martial, whose power was “conferred and defined” by the 1806 Articles of War; and military commissions, whose authority was “derived from the common law of war.” Judge advocates cited particular code provisions by number and relied on Lieber for advice in hard cases. (On the rare occasions where the accused was represented by counsel, both the prosecution and the defense often referenced Lieber’s writings.) Connections between the code and the judge advocate corps were cemented in 1863, when Lincoln appointed Lieber’s son Norman (an 1858 graduate of Harvard Law School) as the judge advocate in Union-occupied Louisiana.

The code’s broad view of military authority helped spur a dramatic expansion in the number of military commissions in Union military departments around the country. Before the end of 1862, only Missouri had seen a significant number of military commissions. Once Lincoln issued the code and Stanton distributed it to thousands of officers, however, military commissions spread to military departments around the country. The second half of 1863 witnessed as many military commissions outside Missouri (150) as had been held outside the state in the entire first two years of the war. In 1864, 750 military commissions were held outside the state.

Lieber’s pamphlet code also bolstered the commissions’ conceptual basis. What business, after all, did Lincoln and Holt have trying thousands of U.S. citizens in military courts? Judge Advocate John Lee had objected to military tribunals in 1862. As late as 1864, John A. Dix, commanding the Union’s Department of the East, asked Lieber to explain how military commissions could “take cognizance of . . . any violation of the law of war” by a U.S. citizen when the citizen was not “connected in any wise with the military service of the United States.” Lieber’s stern answer was that war implicated entire populations, not merely (as Rousseau had posited a century before) their armies in the field. “War is not carried on by arms alone,” Lieber’s code stated. The “native of a hostile country” was as much an enemy as the armed soldier, and martial law under “the laws and usages of war” extended “to property, and to persons,” regardless whether they were soldiers or civilians. Lieber told Dix that under the conditions of the Civil War, citizens could (“or rather must,” he corrected himself) “be tried by military courts, because there is no other way to try him and repress the crime which may endanger the whole country.” Indeed, Lieber was not only satisfied with the legality of the military tribunals that Holt’s judge advocates oversaw, he was proud of the United States’ role (and his own part in it) in expanding the reach of the law into domains once dominated by sheer violence. The “careful trials of spies [and] brigands,” he wrote to Halleck, were “a novel feature in the history of the Law of War.” After one spying case, Lieber boasted to Holt that “no person accused of being a spy, in the whole history of war, had ever so dignified and elaborate a trial.”

HOLT’S EFFORTS AND Lieber’s code went to the U.S. Supreme Court after the elaborate (but hardly dignified) arrest and military commission trial of the Lincoln administration’s most implacable northern critic.

In the early morning hours of May 5, 1863, an entire company of Union soldiers—as many as 100 men by some accounts—made its way by unmarked train to Clement Laird Vallandigham’s home in Dayton, Ohio, stormed it with fixed bayonets, and arrested Vallandigham in his bedroom as his wife and sister-in-law cowered behind him. Vallandigham was Ohio’s (and perhaps the North’s) most vocal opponent of the war. A former Democratic Party congressman, he had been giving incendiary antiwar stump speeches throughout the state, excoriating “Lincoln and his minions” and denouncing the conflict as “a war for the freedom of the blacks and the enslavement of the whites.” The new Union commander of the Department of the Ohio, General Ambrose Burnside, worried that Vallandigham’s speeches would undermine the Union’s ability to attract new recruits. Drawing on Lieber’s unpublished early draft of the rules of war, Burnside declared that “all persons found within our lines who commit acts for the benefit of the enemies of our country will be tried as spies or traitors, and, if convicted, will suffer death.”15 After another incendiary speech (delivered while Burnside’s undercover agents took notes in the crowd), Burnside ordered Vallandigham’s arrest.

The next day, May 6, Burnside hauled Vallandigham before a military commission in Cincinnati and charged him with publicly expressing sympathy for the rebellion with the purpose of hindering the U.S. government’s efforts to suppress it. Vallandigham refused even to enter a plea of not guilty: he was not, he insisted, triable by a military tribunal, for he was a U.S. citizen, and as such entitled under the Constitution to due process and a public jury trial in a court of law. But the commission, made up of seven officers from Burnside’s Department of the Ohio, refused to entertain the objection. After two days of trial, the officers adjourned to deliberate.

Not content to await the verdict, Vallandigham sought a writ of habeas corpus from Judge Humphrey Leavitt in the federal circuit court. The government’s response unveiled the legal strategy that had been forged by Holt and that was advanced in the code the Union would release in its final form just days later. To deliver it, Burnside sent two men with close ties to the Lincoln administration: Aaron Fyfe Perry, a leading Ohio Republican who had turned down a seat on the Supreme Court in 1861, and the federal district attorney, Flamen Ball, a former law partner of Treasury Secretary Salmon Chase. Perry argued that Burnside had arrested and tried Vallandigham under the international “laws of war, or martial law,” or what Perry (adapting language Halleck had inserted into Lieber’s draft code) called the “common law of nations.” Lieber’s draft, which was in its final stages of review by Stanton, expressed exactly the same idea, defining martial law as “military authority . . . in accordance with the laws and usages of war.” A nation at war, Perry recited, could “lawfully secure and make prisoners” of any “persons belonging to the opposite party (even the women and children).” Chase’s longtime law partner Flamen Ball summed up the broad implications of the U.S. position. “Ohio,” he said, “is at war because the United States are at war.” And in wartime, “the citizens of the state of Ohio are liable to the operation of the laws of war as administered ex necessitate rei [out of the necessity of things], by courts-martial or military commissions.” Sensing that he was in over his head, an overmatched Judge Leavitt ruled in the government’s favor.

After a week of deliberations, the commission pronounced Vallandigham guilty and sentenced him to prison for the remainder of the war. Lincoln promptly reduced the sentence to banishment from Union lines. But Vallandigham could not be bought off so easily. He petitioned the U.S. Supreme Court to reverse the conviction and sentence of the military commission. When the Court took up the case in February 1864, it let stand the Lincoln administration’s broad assertion of a law of war authority. The opinion by Justice James Moore Wayne noted that Burnside had acted “in conformity with the instructions approved by the President of the United States,” the instructions that (as the Court noted) had been prepared by Francis Lieber and Major General Ethan Allen Hitchcock. Quoting from the code’s Article 13, Justice Wayne observed approvingly that military commissions tried and punished offenses “under the common law of war.”

THE WORK OF Holt and his judge advocates had no analogue in the Confederate States of America. A small rebel office headed by assistant secretaries of war Albert Taylor Bledsoe, a former lawyer turned mathematics professor at the University of Virginia, and then John A. Campbell, a former justice of the United States Supreme Court, presided over a few military tribunals. When Confederate forces caught twenty-two Union raiders trying to destroy the railroad connecting Atlanta to Tennessee in the spring of 1862, for example, military tribunals convicted eight of the raiders as spies and executed them by hanging. But the Confederate Congress refused to appoint a judge advocate general or a judge advocate corps. In the very months of 1863 in which Holt, Lieber, and Halleck were crafting the Union’s expansive conception of the laws of war as a source of authority, the Confederate assistant adjutant general responsible for military justice denounced the idea of martial law as anathema to the Confederate Constitution. Officials in the rebel War Department ruled that there could be no military tribunal jurisdiction over persons residing in the Confederate States of America other than soldiers.

The shrinking Confederate lines of 1863 and 1864 meant that the Confederacy never had the need to develop anything like the Union’s judge advocate staff to dispense justice in occupied enemy territory. Campbell, the former justice, deprecated the significance of his work for the Confederacy as “irksome, uncongenial, and in most cases, trivial labor.” Captured black soldiers might have produced an expansion of the authority of Confederate military tribunals, but instead of treating their actions as war crimes, Jefferson Davis and the Confederate Congress sent black prisoners to the states to be dealt with under the state criminal laws.

It was the North, then, that made the law of war part of its strategy for winning the war. But in so doing, the Union raised a tension that has haunted the law throughout its history. Holt and the judge advocate corps treated the law of war not only as a restraint but as an instrument for increasing the power of a nation at war. In this sense, the law of war was not at odds with campaigns such as Sherman’s March to the Sea. Both were efforts to bring to the South what Sherman called the “hard hand of war.”

Which Party Can Whip

SHERMAN’S MARCH THROUGH Georgia and South Carolina comes down to us differently than most of the moral controversies of the Civil War.

Consider the destruction of Athens, Georgia, in 1862. When Colonel John Basil Turchin allowed Union troops to sack the city, rebels cried foul. Surely this was a clear-cut violation of the standards of civilized conduct. But making sense of the episode quickly became difficult. Turchin claimed that he had been engaged in lawful reprisals against noncombatants who had fired on Union troops from their homes and participated in the execution of Union prisoners. Or consider the events at Chambersburg, Pennsylvania, in July 1864, when Confederate forces burned the town after it refused to hand over $100,000 in gold. Confederate generals John McCausland and Bradley T. Johnson defended their actions as retaliation for Union general David Hunter’s destruction of the Virginia Military Institute (McCausland’s alma mater) and the Virginia governor’s mansion. The same pattern emerged in Missouri. When Colonel John McNeil ordered ten captive Confederate soldiers taken out and shot by firing squad in Palmyra, Missouri, he defended his actions as justified retaliation for the execution of a local Union sympathizer by Confederate forces. When Confederate sympathizers protested Union general Thomas Ewing’s order that four counties be completely depopulated, Ewing (who had grown up in the same home as William Tecumseh Sherman) countered that the population had provided crucial support for the rebel guerrilla William Quantrill, whose bloody raid on Lawrence, Kansas, just days before had killed 150 Unionist men and boys. Quantrill in turn cited a history of internecine violence between anti- and pro-slavery guerrilla forces that stretched back before the war to the days of John Brown in the 1850s.

Again and again, moral controversies over conduct in the war lay obscured by a thick fog of charge and countercharge, with no discernable stopping point. The same troubles plagued bitter guerrilla actions across the Upper South; each side accused the other of the first atrocity. The first wrongdoer usually proved elusive. Rumors of exploding bullets used by one side were matched by claims of barbaric incendiary devices said to be used by the other. When the Union blockaded Charleston by sinking old vessels in the mouth of the harbor, the South booby-trapped bodies along South Carolina’s coast. Even at Fort Pillow, where historians are confident that most of the postwar denials were false, students of the war have had to wade through thick layers of obfuscation to find the truth.

But if most of the war’s contested episodes lay hidden in the fog of war, Sherman’s march comes to us as if in the bright sunshine of a cloudless day. For Sherman did not claim that his actions were aberrations justified by his enemy’s atrocities. He aimed to fight a war that would be as candid as it was uncompromising.

LITTLE IN SHERMAN’S background suggested the unforgiving mode of warfare for which he would become known. A West Point graduate of the class of 1840, where he graduated sixth out of forty-two, Sherman had been brought up in the orthodox world of antebellum military thought. He happily spent much of his early military career stationed in the South and disapproved when his stepbrother Thomas Ewing took up antislavery politics. After a series of failed business enterprises in California and Missouri, he took a job as the superintendent of the Louisiana Military Seminary and settled down comfortably in slaveholding Baton Rouge in 1859 on the very eve of the secession.

Sherman’s initial approach to the conflict closely resembled McClellan’s idea of enlightened warfare. In the Department of the Cumberland in 1861, he punished soldiers for property offenses against noncombatants and provided compensation for property taken by his men. As the historian Charles Royster rightly put it, Sherman’s “standard of conduct was the West Point ideal of a regular army, keeping warfare away from noncombatants for the sake of both humanity and strict discipline.” After the First Battle of Bull Run, Sherman cursed the volunteers: “Goths or Vandals,” he called them, who had no “respect for the lives and property of friends and foes.” He complained that “petty thieving and pillaging” by Union soldiers did the Union cause “infinite harm.” Sherman shared McClellan’s views on slavery as well, instructing his officers that “fugitive slaves must be delivered up on application of their masters.” His thinking reflected Rousseau’s idea that the enemy was an army, not a people.

As the war ground forward, however, Rousseau’s notion no longer appeared to Sherman as a tenable description of the conflict. Serving as the military governor of Memphis in the summer of 1862, Sherman found himself fighting an unending battle not against southern armies but against shadowy guerrillas. The South, he came to see, was sustained not only by its armies but by the farmers who at night turned into fighters, by the newspapers that kept up Confederate morale, and by the women who made sure production on the plantations continued apace in the absence of their husbands. By August, Sherman was becoming convinced that “all in the South are enemies of all in the North,” that the “entire South, man, woman, and child, is against us, armed and determined.” In the war between North and South, he wrote, “all the People of the one” side were “enemies of the other.” Perhaps European wars of the eighteenth century had lived up to Rousseau’s model. But Sherman told Henry Halleck that the Civil War was unlike those conflicts because the United States was “not only fighting hostile armies, but a hostile people.” Sherman laid out the implications: We must, he told Halleck, make not only the “organized armies” of the South but also the “old and young, rich and poor, feel the hard hand of war.”

Once Sherman had come to see the population of the South as his enemy, it was an easy step to adopt a strategy of attacks on civilian infrastructure. Newly promoted to general-in-chief, Ulysses S. Grant had already ordered Sherman to inflict “all the damage you can” against the “war resources” of the South. Now, as Sherman prepared to set out from Atlanta on what would become the most celebrated (and reviled) military campaign in American history, Halleck advised him to “destroy every mill and factory within reach.” Sherman took to the plan with a stern enthusiasm. He would, he said, “make a wreck of the road and of the country” behind him, destroy Atlanta, and then move with his most battle-hardened 60,000 men, “smashing things to the sea” and ensuring “the utter destruction” of Georgia’s “roads, houses, and people” so as to “cripple their military resources.” After Sherman took Savannah in December, Halleck urged him to proceed to Charleston and destroy it for generations to come: “If a little salt should be sown upon its site,” Halleck encouraged, “it may prevent growth of future crops of nullification and secession.”

But Sherman did not stop at attacks on infrastructure. He attacked the morale of the southern people, taking the war directly to southern noncombatants to destroy the population’s willingness to fight. “I propose,” he wrote in mid-October, “to demonstrate the vulnerability of the South, and make its inhabitants feel that war and individual ruin are synonymous terms.” To Grant, he said: “I can make the march, and make Georgia howl!” To Lincoln, he wrote that he and his army would commit themselves to “desolating the land as we progress” until Georgia withdrew its quota from the armies of the South. To win the war, he told Halleck in September 1863, required a conquest of the South so unrelenting that it would cause “all idea of the establishment of a Southern Confederacy” to be abandoned. “I would not coax them, or even meet them half-way,” Sherman said, “but make them so sick of war that generations would pass away before they would again appeal to it.”

Sherman’s idea of war against the South contained limits. It did not extend to personal violence directed at noncombatants. He aimed to limit the violence against white southern noncombatants almost entirely to property destruction.

The destruction Sherman wrought was vast nonetheless. On November 12, he set out from a ruined Atlanta. For the next month, the two wings of his massive army carved a path of destruction 30 to 60 miles wide and almost 300 miles long, annihilating or confiscating “anything of any military value” between Atlanta and the sea: “railroad tracks, machinery, cotton mills, horses, mules, and foodstuffs—and much more.” In Georgia, his men confiscated or destroyed 90,000 bales of cotton worth some $36 million, along with almost 7,000 mules and horses, more than 13,000 head of cattle, 10 million pounds of grain and another 10 million pounds of fodder, as well as 6 million rations of beef, bread, coffee, and sugar. Sherman later estimated the total value of goods confiscated and destroyed at $100 million, though he thought that only $20 million of that had been used by his men. (“The remainder,” he stated, “is simple waste and destruction.”) When Sherman’s army encountered the homes of prominent secessionists, the destruction became purposefully more punishing still. At the residence of former U.S. senator Howell Cobb, Sherman instructed his men to “spare nothing,” and that night, he later remembered, “huge bonfires consumed the fence-rails” and virtually everything else that would burn on Cobb’s plantation.

Once Sherman’s men moved north from Georgia into South Carolina, the destruction became even greater. The “whole army,” Sherman told Halleck, “is burning with an insatiable desire to wreak vengeance upon South Carolina.” And wreak vengeance they did. Sherman’s troops burned entire towns along their march to the state capital, Columbia. The capital itself was almost completely destroyed. Who started the fires in Columbia has long been contested. On a windy day, Wade Hampton’s Confederate cavalry had tried to burn the city’s cotton in order to deny it to Sherman’s approaching army. Those fires almost certainly spread to nearby structures. But there is little doubt that many of Sherman’s men aided in the destruction of Columbia by setting new buildings ablaze.

WHAT MAKES SHERMAN’S campaigns of 1864 and 1865 so memorable is that he put a torch not only to southern property but to the conventional moral language of warfare. His disdain for “hypocritical appeals to God and humanity” represented a decisive rejection of the notion of war for which he had been trained at West Point. For Sherman, “outrages, cruelty, [and] barbarity” were mere “side issues” in war. Like Clausewitz, Sherman believed that focusing on such considerations was thus “idle and nonsensical.” The “only principle,” he insisted, was “which party can whip.” Sherman dismissed the war’s humanitarian missionaries with contempt. He snubbed the agents of the U.S. Sanitary Commission and the delegate-missionaries of the U.S. Christian Commission as “crowds of idlers” and “curiosity hunters.” (In Atlanta, Sherman summarily put one Indiana sanitary commission agent out of business.) Even the torment of Union prisoners was not enough to distract him from his single-minded focus on bringing the war to a speedy and hard end. When given the opportunity, Sherman declined to exchange the Confederate soldiers he held for all the Union soldiers at the Andersonville prison camp; exchanges, he feared, would “slow the progress of his army and prolong the conflict.” After he authorized a failed cavalry raid to free the prisoners at Andersonville in the summer of 1864, Sherman reproached himself for making a bad tactical mistake. He even wondered whether the modern practice of taking prisoners was a wise policy. “At times,” he mused, “I am almost satisfied it would be just as well to kill all prisoners. . . . They would be spared these atrocities.”

Nothing could have been further removed from the Enlightenment model of the laws of war. Sherman often spoke in dangerously loose terms. “To secure the navigation of the Mississippi,” he declared in 1863, “I would slay millions.” He repeatedly urged the mass relocation of the southern population and the resettlement of their land by loyal Unionists from the North, though he pursued this policy in only two isolated instances, once at the Confederate cotton works at Roswell, Georgia, and then again at Atlanta. These were ways of talking about armed conflict that diverged sharply from the Enlightenment’s moral logic of war. But Sherman found himself thinking that the orthodox approach to constraints on warfare took a crabbed and distorted moral perspective.

Sherman coined a phrase for the peculiar moral vision adopted by the conventional international laws of war: “the humanities of the case,” he called it. What he meant was that his humanitarian critics evaluated each situation—each case—in isolation, as if unconnected to the broader war effort, its aims, or its future ramifications. They condemned no-quarter warfare or violence against civilians without regard to the ends in view. What Sherman had keenly grasped was that the laws of war in the modern age had set aside the just war tradition’s concerns with right and wrong and replaced them with a new ethic of humanitarian constraint, an ethic that dismissed questions of justice as ultimately unresolvable.

In place of the narrow focus of the case-specific approach, Sherman adopted a wider lens that aimed to bring war to a just end with a minimum of unnecessary suffering overall. In this approach, reducing long-term suffering sometimes meant increasing war’s short-term destruction. That was what Sherman had in mind when he told Mayor James Calhoun of Atlanta that the way to end the suffering of his people was to end the war quickly. In early 1865, Sherman expressed the idea more bluntly: “the more awful you can make war the sooner it will be over.” Francis Lieber had proposed the very same notion in his code. Sharp wars were short wars, and all things considered, short wars were often more humane, even when they involved destructive tactics.

No one can be entirely sure when Sherman first said, “War is hell.” No one can even be sure whether he said it at all. One officer under his command later remembered Sherman saying the words over dinner in South Carolina in early 1865. But Sherman himself could not recall the occasion on which he had uttered the words for the first time. And for good reason. In one way or another, he said the same thing in so many words time and time again. “War is barbarism,” he said at Jackson in 1863. At Vicksburg in 1864, he wrote that “war is simply power unrestrained by constitution or compact.” In Atlanta, he told the Confederates that “war is cruelty.” Fifteen years after the end of the Civil War, he told a gathering of veterans what they knew only too well: “Boys, it is all hell.”

Most historians have seen Sherman’s disillusioned realism as antithetical to the very idea of legal constraints on warfare. They have aligned themselves with Jefferson Davis’s account of Sherman’s conduct in Atlanta, which Davis labeled a “barbarous cruelty” like none since “the sixteenth century,” or with Davis’s evaluation of Sherman’s actions at Columbia, South Carolina, which Davis called “an act of cruelty” as barbarous as the excesses of “the Thirty Years’ War.” But this is far too complacent a conclusion. It rescues the easy nostrums of restraints in wartime without subjecting them to the scrutiny that men like Sherman and Lieber believed they deserved. Sherman’s conduct departed from the Enlightenment model of war. But so did the most exhaustive statement of the laws of war in American history to date. The Union’s code of May 1863 and Sherman’s march shared the same grim engagement with the moral limits of war.

LIEBER FOLLOWED SHERMAN’S campaign via private reports he received from Henry Hitchcock, an officer on Sherman’s staff and the nephew of Lieber’s colleague Ethan Allen Hitchcock. In 1862, after the battle at Fort Donelson, the younger Hitchcock’s mother-in-law had taken care of the injured Hamilton Lieber in St. Louis. Now his letters kept the professor well informed on the progress of Sherman’s army through the Deep South.

The reports left Lieber deeply impressed with some features of Sherman’s campaign. “Sherman moves his army better than Uncle Sam [delivers] our letters,” Lieber gushed. Here at last was a Union commander who seemed to grasp the nature of Lieber’s fierce thinking about war.

Yet the more Lieber learned about the events unfolding in Georgia and the Carolinas, the more he worried that Sherman’s destruction threatened to get out of control. Lieber approved of the general’s basic strategy, but the unorganized destruction his men wrought filled him with dread. “Assuredly my name is not namby-pamby,” he wrote to Halleck. He approved of “a manly, unflinching yet un-impassioned sternness” in war. Nonetheless, Lieber pleaded that it was vital to “stay the hand of mere ruthless revenge” by Sherman’s army in South Carolina. Mere “ruthless burning, killing,” and rape, he warned, “demoralizes an army.” Napoleon’s rise from popular general to dictator loomed large for the Prussian émigré Lieber. An undisciplined democratic army, he worried, was only a few steps away from becoming a politically destabilizing mob.

The difficulty was that even Sherman did not fully grasp the ethical implications of his march. Cutting free from his supply lines, Sherman had embarked on a kind of warfare that delegated radical discretion to individual soldiers. When the general ordered his army to “forage liberally on the country during the march,” he inadvertently touched off a revolution in modern military strategy. He had aimed to manage the foraging process from the top down by organizing formal foraging parties of fifty men “under the command of one or more discreet officers” who were to do the work of collecting provisions for each brigade. (It was, he told his men, “most important” that they “keep their places and do not scatter about as stragglers or foragers.”) Yet almost immediately the decentralizing imperatives of the campaign undid the fragile limits Sherman had sought to impose. Only one day out of Atlanta, Sherman described how a “soldier passed me with a ham on his musket, a jug of sorghum-molasses under his arm, and a big piece of honey in his hand.” “Forage liberally on the country,” the soldier joked in a stage whisper, quoting Sherman’s order back to him. Within days, the brigades’ official foraging parties were being supplemented by foragers from virtually every company in the army.

The logic of decentralized foraging quickly led to a dynamic that would embitter generations of white southerners. Competing with one another for the best provisions they could find, “Sherman’s bummers” (as the foragers came to be called) evolved into a system of individual initiative perfectly (if accidentally) designed to vacuum all the usable goods from a path fifty miles wide along the road from Atlanta to the sea. Some foragers tried to restrain themselves and leave the Georgia families they encountered with enough food to make it through the winter. But whatever one party of bummers left behind was likely to be taken by the next. To leave provisions on a plantation was thus no humanity at all, but merely to deprive one’s own closest comrades of provisions that would doubtless be scooped up by the next foragers to come along. What the 16th Iowa left, the 53rd Illinois would take. The very structure of the competitive foraging system undercut restraint. It produced instead a race to the bottom in which foragers swept up more provisions than centrally directed foraging parties possibly could have managed.

All too often the race led to downright lawlessness. Bummers hanged Georgia farmers by the neck from tree limbs until almost dead in order to make them reveal the location of hidden supplies. Where the farmers had already fled, foragers held loaded pistols to the heads of blacks on the plantation to force them to disclose the whereabouts of their former masters’ goods. Torture and threats quickly moved from provisions to booty like jewels, silver, and cash. Executions sometimes followed for those who refused to cooperate. The five or six miles on either side of Sherman’s army became a kind of lawless zone of unconstrained violence. Confederate home guards and guerrillas roamed the byways of the country and executed foragers whenever they could, hanging them along the roadsides as grim warnings. By the time the march was complete, the Union command counted 173 of its men hanged or shot at close range. Plantation owners booby-trapped false caches of treasure and provisions before fleeing from Sherman’s onslaught. Sherman, in turn, ordered the execution of Confederate prisoners in retaliation.

The decentralized structure of the campaign produced similar effects when it came to property destruction. At the outset of the campaign, Sherman ordered that only “corps commanders” were authorized “to destroy mills, houses, cotton-gins, etc.” Even commanders were to forbear from destruction in neighborhoods whose residents allowed the army to pass unmolested. But Sherman’s men were vested with too much discretion to ever ensure that such orders were carried out. As they departed Atlanta, “firebugs” among his soldiers burned some 5,000 homes, despite his instructions against doing so. One New Jersey officer remarked in South Carolina in early 1865 that it seemed “almost as though there was a Secret organization among the men to burn Every thing in the State for thus far, in spite of orders, & the utmost efforts of officers, houses, in Some way, get on fire & Nearly all we have passed thus far are I think in ashes.” But the destructiveness of Sherman’s army was less the result of a secret organization than it was the effect of the purposeful organization of the campaign: its devolution of initiative down the chain of command.

Some of Sherman’s officers tried harder than others to interrupt the dynamic of destruction. (General Oliver Otis Howard was one who detested what he called the “inexcusable and wanton” looting of trunks and silver plate.) But Sherman himself quickly became resigned to the actions of his bummers. “I never ordered the burning of any dwelling,” he told one of his officers, “but it can’t be helped.” Sherman’s claim of innocence was not strictly true, and he knew it. “I say Jeff Davis burnt them,” he said slyly. When Sherman turned away one white woman who requested that he post a guard at her home, he turned to an officer and acknowledged that “the soldiers will take all she has.” After the war, Sherman would confess that “many acts of pillage, robbery, and violence, were committed” by his bummers. Belief that Sherman tacitly authorized such acts was sufficiently widespread that one man arrested for unauthorized destruction cited Sherman’s approval in his defense.

Halleck and Stanton had commissioned Lieber’s 1863 code in part to respond to the decentralization of authority that the war had already called into being in the second half of 1862. That was why it was issued as a General Order and printed as a pamphlet that was distributed to officers around the Army. That was why it was styled as instructions to the U.S. armies “in the field.” When Halleck passed the code along to his commanders in the field in May and June of 1863, he stressed the imperatives of decentralization and initiative, explaining that the application of the rules “in particular places” would “be left mainly to the good judgment and discretion of the commanders.” Lieber, too, had helped usher the laws of war into the age of entrepreneurial initiative. In the weeks after Lincoln issued the code as General Orders No. 100, a commercial publishing company in New York printed still more copies, packaging Lieber’s text together with advertisements for the publisher’s popular science texts and its volumes on ordnance, gunnery, and infantry tactics.

In Sherman’s march, however, the centrifugal forces of military decentralization outraced the technological advance the code represented for the laws of war. The difficulty was that Sherman’s men had begun sounding like the commander himself. “War is an uncivil game,” pronounced a soldier in Sherman’s ranks, “and cant be civilized.” “Truly,” said another, “war is cruelty.” Crossing into South Carolina, one of Sherman’s men crowed, “Boys, this is old South Carolina, let’s give her h-ll!”

It was one thing for Sherman to step outside the sometimes artificially constraining moral limits of the laws of war and to set aside case-by-case humanitarianism for an ethic of the long run. But it was entirely another to vest discretion to do so in tens of thousands of individual soldiers. What if 60,000 men took it upon themselves to decide when the orthodox rules ought to apply and when they were best set aside in the name of a higher morality or an all-things-considered humanity? One Ohio officer gave a grim answer. The “country behind us,” he said, “is left a howling wilderness, an utter desolation.”

IRONICALLY, the chief prophet of the new way of war was also among the least enthusiastic Union commanders when it came to using the war to reorganize the social life of the Confederacy. Only a massive transformation of the social structure of the South would bring a measure of equality to the 4 million people freed by the war. But as his march through the Carolinas neared its end, and as the armies of the South collapsed, Sherman hoped peace would restore the Union to its prewar condition—without slavery, to be sure, but otherwise unaltered. So did millions of other northerners. And that helps to explain the startling development at the war’s end. While Sherman was living out the radical new conception of the laws of war that Lieber had drafted and Lincoln had issued, a far more traditional idea of the laws of war surged back into view.


Chapter 10

Soldiers and Gentlemen

[image: Images]

With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, let us strive on to finish the work we are in. . . .

—Abraham Lincoln, Second Inaugural Address, March 1865

WHEN Ulysses S. Grant and Robert E. Lee met on April 9, 1865, at Wilmer McLean’s farm in Appomattox Courthouse, Virginia, their armies were no longer comparable. Lee’s Army of Northern Virginia was on its last legs. Hunger and desertions had decimated its ranks. Neither, in Grant’s view, were the two armies morally alike. Sitting with Lee at the McLean farm, Grant reflected to himself that his counterpart’s cause was “one of the worst for which a people ever fought.”

Yet the Union commander had no doubt about the Confederate general’s sincerity. Grant thought “the great mass” of Confederate soldiers had fought with the same earnestness, and this made all the difference. The human tendency to persuade oneself of one’s cause was the starting point for the rules of Enlightenment warfare that Grant and Lee had learned at West Point. It was why civilized armies did not hold their enemies’ causes against them, even when they seemed heinous. And it was why, despite all their differences, the two men met that day as equals in the eyes of the law.

In keeping with the customs and usages of enlightened soldiers, Grant accepted Lee’s surrender on remarkably magnanimous terms. Some 25,000 Confederate soldiers went home on the promise not to take up arms again. Grant promised that so long as they kept their oaths, they would not be punished by the United States for their role in the conflict.

What Grant and Lee and every other West Point graduate knew was that civilized wars ended in agreements to forget the perceived wrongs of the contending sides, not in the punishment of a vanquished enemy. Once war was over, the need to retaliate for past violations of war’s rules in order to ensure future compliance virtually disappeared. Moreover, the prospect of punishment threatened to make war a ghastly fight to the bitter end. Men facing punishment and death might never surrender.

The favored practice in the age of enlightened warfare was to grant amnesty to the subjects of the warring states for their actions in the conflict, consigning violations of the laws of war to what eighteenth-century peace treaties called “a general oblivion.” As Francis Lieber’s old Prussian handbook put it, peace offered “forgetting and amnesty” (Vergessenheit in the German) for “all discord, enmity, hostilities and of whatever deeds had been committed during the war.” Nine days after Appomattox, William Tecumseh Sherman and General Joseph Johnston (two more West Point graduates) agreed to magnanimous terms recognizing the rebel state governments, restoring the citizenship and rights of rebels, and offering a broad amnesty. Newly sworn-in President Andrew Johnson refused to accept the Sherman-Johnston agreement on the grounds that Sherman had badly exceeded his authority, but barely a month later the president issued an amnesty for all rebel soldiers, excepting high-ranking officers and those who had treated captured Union soldiers unlawfully. Peace treaties the following year between the United States and five Indian tribes that had allied themselves with the South took the same approach, adopting a “general amnesty of all past offences.”

Yet there was an alternative approach to the end of war, one that had long been adopted in civil wars. In the seventeenth century, the English Civil War had closed with the execution of prominent royalists. Widespread executions and purposeful starvation marked the grim finale of the uprising in Scotland in 1745. A half century later, Lord Charles Cornwallis (seventeen years removed from his defeat at Yorktown, Virginia) executed thousands of defeated Irish rebels. In the first decade of the nineteenth century, Napoleon imposed terrible punishments on men caught up in guerrilla insurgencies against his puppet governments, first in Calabria and then in Spain.

The code Lincoln issued in 1863 balanced precariously between the honorable soldier’s amnesty and the much harsher approach characteristic of civil wars. The fierce vision embodied in the code had already underwritten nearly 1,000 war crimes trials during the war. By its terms, it authorized treason prosecutions of rebels in the war’s wake, too. After John Wilkes Booth assassinated Lincoln on April 14, a mere five days after the courtly meeting of military commanders at Appomattox, northern sentiment tipped toward a fierce justice for the postwar world. Arrests of high-ranking Confederate officers and civilian officials followed hard on the heels of the April surrenders. The Union Army cast Jefferson Davis into solitary confinement at Fort Monroe in Virginia and held his vice president, the diminutive Alexander Stephens of Georgia, at Fort Warren in Boston Harbor. In quick succession, Union forces arrested the former justice of the U.S. Supreme Court John Campbell and Confederate cabinet officials George Trenholm, James Seddon, John Reagan, Robert Hunter, and Stephen Mallory. Governors Zebulon Vance of North Carolina, Abraham Allison of Florida, and Joseph Brown of Georgia soon found themselves in prison, as did the Confederacy’s Canadian agent Clement Clay, Senator Benjamin Harvey Hill of Georgia, the Confederate agent for exchange Robert Ould, and a number of others. In May, the Lincoln assassination conspirators went on trial. Captain Henry Wirz, the commandant of the Andersonville prison camp, sat in the Old Capitol Prison in Washington, D.C., awaiting his own trial for abusing Union soldiers. And in midsummer, Secretary of War Stanton sent Francis Lieber into the Confederate archives on a mission to uncover evidence of complicity by Jefferson Davis and other high officials of the Confederacy in the crimes of the war.

Lieber’s foray into the rebel archives promised to undo the magnanimous spirit of Grant and Lee at Appomattox. His project aimed to support a vast system of war crimes trials and to carry the uncompromising approach to the laws of warfare into the postwar world. But it was not to be. Within two years, Jefferson Davis would walk out of Fort Monroe arm-in-arm with his wife. Eighteen months thereafter, Johnson would issue an amnesty for Davis and the last few Confederate officials yet to be pardoned. The project of turning the laws of war into a vehicle for prosecuting Confederate leaders had come to naught. But why?

To Assassinate Everybody

JOHN WILKES BOOTH’S bullet denied Lincoln the chance to elaborate a full-blown plan for dealing with the rebels in the postwar world. But the martyred president left clues.

In his Second Inaugural Address, delivered on March 4, 1865, Lincoln voiced the thoughts that had preoccupied him in the fall of 1862 as he considered Emancipation and a more aggressive Union war effort. The problem, he told the inaugural crowd, was that each side to the conflict imagined it was in the right. Men in the North and the South “read the same Bible, and pray to the same God; and each invokes His aid against the other.” It seemed impossible that those who fought to defend the evils of slavery could lay claim to God’s authority. But Lincoln cautioned against overconfidence. “Let us judge not that we be not judged,” Lincoln said, echoing the New Testament’s Matthew 7:1 God would judge, for there was sin enough for both sides. (“He gives to both North and South, this terrible war, as woe due to those by whom the offence came. . . .”) Our role on earth was to leave revenge behind and to move forward to “bind up the nation’s wounds.” Exquisitely attuned to the limits on man’s capacity to know for certain whether his way is the way of God, Lincoln finished the address with words that balanced humility with righteousness: “With malice toward none; with charity for all; with firmness in the right, as God gives us to see the right, let us strive on to finish the work we are in . . . to do all which may achieve and cherish a just, and a lasting peace, among ourselves, and with all nations.”

Lincoln’s thinking in the final weeks of the conflict was singularly forward-looking. Charles Sumner remembered that the president “had been gentle & forgiving” down to the last. The president, Sumner recalled, “said nothing harsh even of Jefferson Davis,” and urged fellow Union men to “repeat the words quoted in his late address, ‘Judge not that ye be not judged.’” Lincoln’s actions matched his words. In December 1863, he offered full pardons to rebels willing to swear an oath of loyalty to the Constitution of the United States and respect all laws and presidential proclamations regarding Emancipation. (Lincoln excluded several classes of rebels, including high-ranking military officers, civil or diplomatic agents, and anyone who had treated black Union soldiers or their officers “otherwise than lawfully as prisoners of war.”) A year later, in his December 1864 message to the Congress, the president assured the nation that the offer remained open, though he warned that it would not remain open forever. All but Jefferson Davis, he said, would be allowed to “reaccept the Union.” (Privately he hoped Davis would escape abroad.) In February 1865, Lincoln even presented a plan to his cabinet that would have paid the South $400 million in compensation for Emancipation (equal to the cost of 200 days of war) and offered amnesty for treason if the rebels would agree to put down their arms.

When prominent American actor and Confederate sympathizer John Wilkes Booth assassinated Lincoln at Ford’s Theatre in Washington, he eliminated the Union leader most committed to the amnesty tradition in postwar justice. For there was a powerful backward-looking and sometimes vengeful streak in Union sentiment as well. In the Congress, Senator Benjamin Wade and the powerful Joint Committee on the Conduct of the War had been pressing since January for retaliation against the South for its treatment of Union soldiers and other atrocities. “If you go to war,” Wade thundered, “you have departed from the great principles laid down by Christ and His followers.” The forgiveness principle of the Sermon on the Mount, Wade insisted, thus had no application to conduct in war. Sumner disagreed, and cited his friend Lieber as an authority on the dangers of retaliation. But others, such as Senator Timothy Howe of Wisconsin, sided with the Joint Committee. The better biblical frame of reference, he said on the Senate floor, was not New Testament forgiveness but Old Testament retaliation: the law of an eye for an eye. “If they take a tooth,” Howe announced, the Union ought “to take another” in reprisal.

JOSEPH HOLT IN the War Department’s Bureau of Military Justice believed the assassination of Lincoln demanded severe postwar measures. But where Wade and Howe had pressed for retaliation, Holt sought the criminal punishment of Confederate leaders. In the spirit of his departed president’s code, he aimed to adapt the fierce law of war of the wartime military commissions for the postwar world.

In the days after Booth shot Lincoln, the assassination of the president was Holt’s overwhelming preoccupation. Booth had leapt to the stage and escaped (hobbled by his fall) through a back door. In the hours that followed, even before the president was dead, Edwin Stanton personally launched a fevered investigation, which he soon handed off to Holt and the Bureau of Military Justice. Within ten days, the government had arrested seven people Holt believed had conspired in the assassination. On April 26, Union troops tracked down and killed Booth in a Virginia barn seventy-eight miles from the capital and arrested his companion, the impressionable David Herold.

Stanton and Holt thought that the authority of their wartime military tribunals extended to the eight alleged conspirators in custody. Less than twenty years after Winfield Scott had pioneered the idea of the military commission in Mexico, the criminal punishment of those who violated the laws of war had become standard operating procedure in the Union war effort. The code of 1863, which set out much of the law that the military commissions applied, listed assassination as a violation of the laws of war. Though the provision had been drafted with the Confederate outlawry of Benjamin Butler and David Hunter in mind, it would apply just as well to the killing of Lincoln. The trial of the assassination conspirators would proceed in a military tribunal, as had hundreds of trials for violations of the laws of war in the preceding four years.

The new attorney general of the United States, James Speed, agreed. Lincoln had appointed Speed in December 1864 to replace the aging and ill Edward Bates. As a longtime antislavery lawyer from Kentucky, his instincts now ran to the protection of the freedpeople, something that became more apparent with time and that ultimately led to his resignation in 1866. But he was not the sharpest lawyer. Lincoln had chosen him for his border state political connections, not his legal acumen. An unsympathetic Justice Samuel Miller wrote that Speed was “one of the feeblest men” he had seen argue before the Court. And when President Johnson asked him whether the Lincoln conspirators could be tried in a military commission, Speed made what would prove to be a fateful error. In a long opinion, Speed contended not only that the assassination could and should be tried by military commission but that it could not be tried in any other forum. “If the persons charged have offended against the laws of war,” Speed opined, “it would be as palpably wrong for the military to hand them over to the civil courts, as it would be wrong in a civil court to convict a man of murder who had, in time of war, killed another in battle.”

Perhaps Speed was not to be blamed for erring. The law governing punishment for violations of the laws of war was startlingly new; the term “war crime” had not yet even come into use. But his mistake was an important one. There was no reason to see resort to the courts as legally unavailable. The theory of the prosecution was that Booth and his accomplices were not acting as lawful soldiers and therefore could not claim the privilege to kill that the law of war afforded. There was thus no need to charge Booth’s accomplices with war crimes at all. They might just as well have been charged with conspiracy to commit murder. But given the standard operating procedures of Holt’s Bureau of Military Justice, and given that the White House was in post-assassination disarray, little or no thought was put into whether the trial might better have taken place in the federal courts in Washington, D.C. Speed had reached his conclusion by May 1. And once the case was set for trial in a military commission, a series of tactical mistakes ensued, mistakes that almost certainly would not have been made in a civilian courtroom and that would soon come back to haunt Holt’s postwar effort to bring rebel leaders to trial.

WHEN THE LINCOLN assassination commission opened on May 9, 1865, six male defendants shuffled into a low-ceilinged room in the Old Arsenal Penitentiary in Washington. They were dressed in black and hooded so that they could not see. The two defendants who followed close behind—a woman named Mary Surratt and a seventh man named Dr. Samuel Mudd—were spared the indignity of the hood, but all the defendants wore shackles of one kind or another. Some were chained to heavy iron balls. At Holt’s order, the room had been closed to the public.

Having persuaded themselves that a military commission was necessary, Holt and his judge advocates had pressed the commission to its limits. Brevet Major General August Kautz, who sat as one of the members of the commission, thought the scene looked like something out of the Spanish Inquisition. “I was quite impressed with its impropriety in this age,” Kautz later recalled. Holt soon pulled back. On subsequent days, the hoods disappeared. The secrecy rule was lifted when the newspapers protested and Holt realized that he would not be able to prevent selective leaks. But the damage was done. The shackles remained, and so did the lasting image of the hooded defendants before a secret tribunal.

Two of the most trusted members of Holt’s wartime judge advocate team, John Bingham and Henry Burnett, assisted the judge advocate general in the trial. The three men presented a stream of witnesses whose testimony connected the defendants to Booth. Against six of them, the evidence (while not bulletproof) was relatively clear. George Atzerodt, who was supposed to have attacked Vice President Johnson but had failed to do so, had taken a room at the Kirkwood House hotel where the vice president was staying; weapons and a bankbook in Booth’s name were found in the room. Lewis Powell, who had been assigned to kill Secretary of State Seward and had nearly accomplished his goal, was identified by multiple eyewitnesses to his brutal knife attack on Seward in the secretary’s Washington home. David Herold had been captured with the assassin. Statements by one of the defendants, Samuel Arnold, convincingly connected Arnold and his co-defendant Michael O’Laughlin to an earlier plot by Booth to kidnap Lincoln, though there was little to suggest that either man had been involved in the events immediately surrounding the April 14 assassination. Edman Spangler, a stagehand and carpenter, was implicated by testimony showing that he had helped Booth get away down the back alley behind the theater.

The cases against Mary Surratt and the Virginia doctor named Samuel Mudd, the remaining two defendants, were considerably more controversial. Fleeing Washington, Booth and Herold had sought medical assistance at Mudd’s home within hours of the assassination; Mudd set Booth’s broken leg and failed to alert authorities to the possibility that his patient might have been the fugitive assassin. A boarder at Mary Surratt’s boardinghouse named Louis J. Weichman further testified that he had spent time together with Mudd and Booth in the capital weeks before Booth sought medical assistance from Mudd in Virginia.

Weichman also implicated Mary Surratt, testifying that Atzerodt, Powell, Herold, and Booth had all frequented the Surratt boardinghouse in the weeks leading up to the assassination and that Booth had spoken secretively with Mary and her son John, who later fled the country to evade arrest. Another witness, John Lloyd, also testified against Surratt. Lloyd, who had leased a farm and tavern from Surratt at the tiny Virginia crossroads known as Surrattsville, swore that John Surratt along with Herold and Atzerodt had left guns and ammunition at the tavern several weeks before the assassination, and that Mary Surratt had checked to make sure the guns were at the ready in the days before the assassination and had done so again on the fateful day itself. Also weighing against Surratt was the inconvenient fact that Powell had implicated her by his actions. He had been arrested three days after the assassination when he arrived poorly disguised at her boardinghouse while investigators were searching the premises.

The testimony of Weichman and Lloyd laid powerful, if circumstantial, cases against Surratt and Mudd. Had Holt stopped there, and especially if Surratt had been imprisoned with Mudd rather than executed, the Lincoln assassination trial might not have generated the controversy it has for the past 150 years. But Holt was not satisfied with pursuing the eight defendants before the commission. The charges named Jefferson Davis and seven Confederate agents in Canada as unindicted co-conspirators in the assassination plot. And when the case delved into this broader conspiracy theory, it began to come apart at the seams.

THE PRINCIPAL STRATEGY of the defense was to contest the authority of the military commission to try the defendants for violating the laws of war. Senator Reverdy Johnson of Maryland represented Mary Surratt and took the same position that John Lee had adopted when he was the Union judge advocate in 1862 and that Clement Vallandigham had advanced in 1864. Military tribunals, Johnson told the commission, had jurisdiction only over soldiers and moreover could try only those crimes that were specified in Congress’s Articles of War from 1806. Johnson willingly conceded that there might be an exception when the U.S. military operated outside its own borders, as it had in Mexico when Winfield Scott instituted military commissions in 1847. But to do so in the United States was an entirely different matter. The defendants here were not enemy aliens, they were U.S. citizens, living in the nation’s capital and in Maryland. Under such circumstances, Johnson contended, military tribunals were illegitimate substitutes for the kinds of treason prosecutions that the Constitution expressly committed to the federal courts. Indeed, Thomas Ewing, Jr. (the foster brother and brother-in-law of William Tecumseh Sherman and veteran of the bitter Missouri guerrilla war), argued on behalf of Dr. Mudd that the tribunals operated without law at all.

Holt’s team had powerful responses at the ready. Could it be the case, Bingham replied, that the military was empowered to shoot down Booth in cold blood but not to put assassins on trial under the laws of war? “By what law” was a president justified in killing one of the conspirators, but condemned for “subjecting to trial” others “according to the laws of war”? Attorney General Speed made the same argument in his opinion supporting the authority of the military tribunal. Military tribunals were the self-imposed restraint that soldiers adopted to be sure the particular person before them deserved death. War usually brought death to its victims with far less individualized attention to justice. No one other than pacifists (of whom there were precious few in 1865) doubted the legality of legitimate military killings in wartime. How, then, could trying and executing the same people for violations of the laws of war be unlawful?

As Speed saw it, “the civil courts have no more right to prevent the military, in time of war, from trying an offender against the laws of war than they have a right to interfere with and prevent a battle.” Was it really the defendants’ position that the military should give way to the civilian authorities in precisely the domain in which it was already seeking to exercise restraint? “It is curious,” Speed concluded, “to see one and the same mind justify the killing of thousands in battle because it is done according to the laws of war, and yet condemning that same law when, out of regard for justice and with the hope of saving life, it orders a military trial before the enemy are killed.” The implication of Speed’s and Bingham’s words was only too clear: If the defendants were right, the military would in the future resort to more traditional modes of military force, ones that would not be nearly as discriminating or restrained as those exercised by the commission.

Ultimately, Bingham and Holt could barely even understand the nature of the defendants’ objection. Had the defendants’ lawyers not noticed the hundreds of military tribunal prosecutions in which the United States had prosecuted rebels for violations of the laws of war over the previous four years? The work of the judge advocates had been to mobilize what the Union’s 1863 code and Justice Wayne’s opinion in the Vallandigham case had called “the common law of war.” By “what code or system of laws is the crime of ‘traitorously’ murdering” defined, Ewing demanded to know on behalf of the defendants. Holt’s reply was straight from the vigorous version of the customs and usages of war crafted by Lieber and issued by Lincoln at the nadir of the Union war effort: “the common law of war,” he answered. If there was any doubt whence Holt derived the authority for the charges, he dispelled it on June 8 when he offered into evidence for the prosecution a copy of General Orders No. 100, Lieber’s Instructions for the Government of Armies of the United States in the Field.

Holt’s arguments carried the day before the military commission. After deliberating for several days, the commission returned guilty verdicts for all eight defendants on June 30. President Johnson approved the commission’s findings on July 5. Arnold, O’Laughlin, and Mudd received terms of life imprisonment. The commission sentenced Spangler to six years at hard labor. But as for Atzerodt, Herold, Powell, and Surratt, the commission sentenced them to be hanged by the neck until dead. Two days later, Judge Andrew Wylie of the District of Columbia courts reluctantly acquiesced in the president’s refusal to recognize Mary Surratt’s emergency habeas petition. (Johnson insisted that the writ of habeas corpus was still suspended, but just in case it was not, he issued a special order suspending it for Surratt’s case in particular.) Within hours, Union military officials hanged Atzerodt, Herold, Powell, and Surratt from a newly built scaffold in the south yard of the Old Arsenal Penitentiary.

THE LINCOLN CONSPIRATOR trial raised serious questions about flaws in the military commission system and accordingly about the utility in the postwar world of the fierce version of the laws of war that Lincoln and Lieber had advanced in early 1863.

The military commission placed virtually no constraints on the scope of the conspiracy theory that Holt’s team proposed. A court would almost certainly have required that the judge advocates stick closer to the defendants in the dock. But lacking any such limit, Holt and his team exhausted themselves trying to connect Booth’s accomplices to the highest reaches of the Confederate government. Calling a shadowy network of informants as witnesses, they aimed to prove the existence of a nefarious plot reaching from the Confederate capital at Richmond to agents in Canada and back to Booth in Washington. The commission heard about surreptitious Confederate plots to burn the North’s major cities and destroy its ports. The prosecution presented evidence of efforts to destroy civilian steamboats and blow up the Union supply lines at City Point in Virginia by means of a new torpedo device. Witnesses testified to plots to burn New York City, to introduce infectious diseases in the North, and to starve captured Union soldiers at prison camps in the South. Holt’s team submitted testimony describing Confederate agents’ involvement in a raid on civilian property at St. Albans, Vermont, launched from across the Canadian border.

Most important, Holt relied on a man he introduced to the commission as Sanford Conover. Conover testified that he had worked as a Confederate agent in Canada under the alias James Watson Wallace and that he had there met with numerous Confederate agents (including some named as co-conspirators in the charges against Booth’s accomplices) to arrange “the plot to assassinate Mr. Lincoln and his cabinet.” Conover helped expand Holt’s case against the alleged accomplices into a wholesale attack on the war methods of the South. He testified to schemes to attack Union prison camps and release entire regiments of captive Confederate soldiers to plunder the interior of the Union. He described a plan to destroy the Croton Dam, which supplied New York City with its water. He detailed plans to set off a yellow fever epidemic by sending infected goods to the North’s most populous cities. Most of all, he connected the schemes to the highest levels of the Confederate government.

Holt’s reliance on Conover backfired even before the trial had come to a close. Conover, whose real name was Charles Dunham, was actually a con man. By mid-June, reports were circulating in the press to indicate that Conover had concocted a fantastic series of lies. A Canadian came forward to say that he was the real James Watson Wallace and that he had no knowledge of the conversations Conover claimed to describe. The Toronto Globe published evidence that Conover had simply made up his stories from whole cloth. The New York Times reported that the testimony that had “caused such a sensation” now “seem[ed] to be in a muddle.” In late June, John A. Dix, commander of the Union’s Department of the East, privately warned Holt that Conover was a notorious character. But blinded by his zeal to connect the Confederate hierarchy to the assassination and to an entire scheme of unlawful warfare, Holt plunged forward in reliance on his dubious witness nonetheless.

Holt’s team reached too far in its arguments about the law as well. Law of war commissions had become a basic part of the Union war effort. Yet Bingham in particular sought to use the trial to establish a breathtaking expansion in the scope of the military commissions. Arguing before the commission, he insisted that every single rebel soldier was implicated in the assassination, or at the very least in unlawful killings. “Everybody” who “entered into the rebellion,” he thundered, “entered into it to assassinate everybody that represented this Government.” Assassination and unlawful killing were the natural consequences of the rebellion; they were the very purpose for which men had joined the southern armies. Thomas Ewing grasped the implications. Why, he asked the commission, had the prosecution adopted such a novel position? It was for the same reason that Achilles immolated a dozen Trojans at the funeral pyre of Patroclus: “simply because they were Trojans, and because Patroclus had fallen by a Trojan hand.” Now Holt and Bingham were threatening to burn every rebel at the pyre. Indeed, Ewing warned, it could even prove to be worse. In his view, the eight people accused of being the accomplices of Booth were no more subject to military jurisdiction than any other American—unless, that is, military law extended over and embraced “all the people of the United States.”

EWING’S CLAIM WAS an exaggeration, but it was not as much of one as it has seemed in the years since. Though it has long been forgotten by historians, the men participating in the Lincoln conspiracy tribunal knew full well that dozens of war crimes trials were taking place all around the country in the waning days of the conflict and in its immediate aftermath. Many such trials took place far from the spotlight. Others, though a good deal less prominent than the prosecution of the Lincoln assassination conspirators, were nonetheless high-profile affairs.

In January 1865, a military commission in Cincinnati had attracted nationwide press attention when it tried and convicted a group of seven men, including a swashbuckling British mercenary named George St. Leger Grenfell, for conspiring in violation of the laws of war to set fire to Chicago and free the captured rebel soldiers held there at the Union’s Camp Douglas. The next month, one of Holt’s close associates, Judge Advocate John Bolles, led the closely watched prosecution of a well-connected young Virginian named John Yates Beall at Fort Lafayette in New York Harbor. A military commission convicted the handsome but impetuous Beall of unlawful attacks on vessels in the Great Lakes, attempted sabotage of civilian railroads in upstate New York, and being a spy. “It is a murder,” declared Beall as he mounted the scaffold and turned to face his beloved South. (Orville Browning would later wonder whether John Wilkes Booth had hoped to avenge Beall’s death when he entered Lincoln’s box at Ford’s Theatre a month and a half later.) At around the same time, Union officials in New York also tried, convicted, and executed a Confederate agent named Robert Kennedy on charges of violating the laws of war and spying in connection with a failed attempt to set a great fire in Manhattan. Little damage had been done, in part because Kennedy had been drunk the whole time. P. T. Barnum’s museum, which was one of Kennedy’s targets, had a wax figure of the dead Confederate saboteur on display less than a month after his execution.
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Champ Ferguson in custody: pictured in front at center with an armed Union guard, Ferguson was one of the most feared southern guerrilla leaders. After the war he was tried and executed for war crimes, including the execution of captured black soldiers.



The end of open hostilities did little to slow the pace of the commissions, at least not at first. Even as Holt was overseeing the trial of Booth’s accomplices, his office presided over dozens of military commissions for violations of the laws of war. Commissions trying such violations moved forward in the Department of the Cumberland under Major General George H. Thomas; in the Department of the East under John Dix; in Virginia and North Carolina under Benjamin Butler; in the Department of the Gulf under Major General Stephen A. Hurlbut; and in Missouri under Major General Grenville Dodge. All through the summer in Nashville a military tribunal tried and convicted Champ Ferguson for unlawful guerrilla warfare and the systematic execution of black soldiers at Saltville, Virginia. Ferguson was executed in October. That same month, another commission in Wilmington, North Carolina, tried and convicted two men for the murder of a Union guide in violation of the laws and customs of war.

FAR AND AWAY the most prominent case tried in the wake of the Lincoln conspiracy trial was the prosecution of Captain Henry Wirz, the commander responsible for overseeing captured Union soldiers held at Andersonville, Georgia. It did almost as much damage to the reputation of military commissions as the worst excesses of the Lincoln assassination trial had done just weeks before.

When the first Union prisoners had arrived at the tiny hardscrabble town of Andersonville in southwestern Georgia in February 1864, they found a bleak seventeen-acre camp with no structures surrounded by an eighteen-foot stockade fence. A creek ran down the middle of the camp. Around the compound’s edges ran a “dead line” about twelve feet inside the stockade wall. Andersonville had been designed to hold 10,000 Union men, though given the absence of buildings it would not have held even that number comfortably. But over the course of the next year, the camp at Andersonville took in between 41,000 and 45,000 Union soldiers. As many as 32,899 prisoners resided inside the stockade at any one time. For six months in 1864 and early 1865, the press of prisoners turned the little town into the fifth most populous city in the South. Conditions were deplorable. The camp’s principal water source quickly became foul and polluted. Gangrene and disease ran rampant among the prisoners. Three quarters of the patients admitted to the camp hospital died. All told, more than a quarter of those who entered the stockade—some 12,912 men—never left.

In May 1865, Union officials arrested Wirz for his conduct as commander of the prison interior. Wirz seemed to be a comic book villain. With a thick accent and a temper made worse by a festering wound received in the Peninsula Campaign in May 1862 that had rendered his right arm almost completely useless, the Swiss-born Wirz was reviled by former prisoners and disliked by many of his own men as well. Lew Wallace, who served as president of the military commission that tried Wirz, described him as having the eyes of a cat “when the animal is excited by a scent of prey.” Wirz, Wallace decided, was “altogether well-chosen for his awful service in the Confederacy.”

Yet the trial got off to a bumpy start on August 21. When the judge advocate handling the case, Norton Parker Chipman, filed charges against Wirz that named Jefferson Davis, Robert E. Lee, and Confederate secretary of war James Seddon, an angry Stanton called a halt to the proceedings and demanded that Chipman redraft the charges to leave out the Confederate leadership. With Lieber’s help, Stanton was trying desperately to find evidence that would support Holt’s accusations at the trial of the Lincoln assassination conspirators by definitively linking Davis to the worst atrocities of the war. The last thing Stanton needed was for the Wirz prosecution to force his hand before he had found the evidence he needed. Nor did he want to create an occasion for bringing Davis to the capital.

The trial resumed three days later with new charges that left out Davis and the Confederate high command. But Wirz’s two lawyers both dropped out immediately. The lawyers who replaced them, Orrin Baker and Louis Schade, threatened to walk off the case themselves when the tribunal frustrated their attempts to call certain witnesses on Wirz’s behalf. The judge advocate arrested James Duncan (Wirz’s subordinate at Andersonville) while Duncan waited to testify for the defense. And when Schade sought to call Robert Ould to testify to the Union’s responsibility for the collapse of the 1862 prisoner exchange cartel, Chipman chased him back to Virginia on the threat of arresting him for breaking the terms of his parole if he left his home state. A court reporter delivered Wirz’s closing statement when the tribunal refused to give Baker the two weeks he requested to prepare his final arguments.

Such procedural irregularities were bad enough, but the case prepared by Chipman and Holt was plagued by a deeper problem too, one that Chipman’s ill-advised initial charges had inadvertently betrayed. Chipman made heroic efforts to bring out testimony that would tie prison conditions at Andersonville to Confederate officials in Richmond. Doing so suggested a wide and nefarious conspiracy. But such efforts also cast doubt on Wirz’s personal responsibility for the prison conditions that had killed so many Union men. Multiple witnesses (some unreliable, others more credible) testified to instances of abuse by Wirz, including the shooting and beating of individual prisoners. But the real burden of the case was to charge Wirz with responsibility not for isolated incidents of brutality, but for the deaths of thousands. And here the evidence was far less clear. Wirz, it came out, had sought on more than one occasion to bring the miserable conditions at his camp to the attention of Richmond officials. He made plans to improve the camp bakery and petitioned Richmond for improved rations. He enlarged the space enclosed in the stockade. And he looked into relocating the hospital to cleaner, less crowded space outside the stockade altogether. Wirz also put together a plan to create an elaborate series of dams and floodgates to improve the water quality at the camp and began work on the project, though it was never completed.

Wirz doubtless could have done more. He failed to carry out most of his plans to improve conditions, and his notoriously erratic temper made life worse for many of the men under his care. But the evidence brought out in the tribunal also made clear that he had possessed little control over the resources his superiors provided to the prisoners. Wirz’s lawyers argued that he was merely “a servant and instrument in the hands of the Southern authorities.” The Swiss consul-general remonstrated on Wirz’s behalf with President Johnson, conceding that Wirz was “detestable,” but arguing that he had been the “tool of monsters in human form.” “Shall the hand suffer,” he asked, “for the arm that wielded it, for the soul and mind that controlled its ultimatum of crime?” As the proceedings unfolded, it came to seem that Confederate brigadier general John Winder—who had established the prison, presided over the selection of its site, and overseen all Confederate prisons from November 1864 onward—would have been a far better target for the Union’s ire. One witness testified that Winder had planned to improve conditions by a horrible attrition; he would leave the prisoners “in their present condition until their number has been sufficiently reduced by death to make the present arrangements suffice for their accommodation.” Even Winder objected to the quality and size of the prisoners’ rations and wrote Richmond seeking improvements. But his responsibility for prison conditions seemed far clearer than Wirz’s. If he had not died of a heart attack while inspecting a South Carolina prison in February 1865, he surely would have been on trial alongside his German-speaking subordinate.

The Wirz prosecution also threatened to raise embarrassing questions for the Union. Conditions at some prisons in the North, and especially the notorious prison at Elmira, New York, had been almost as bad as those at Andersonville. Death rates in northern camps rivaled those in the South, and northern officials bore their share of the responsibility for conditions that led to the unnecessary deaths of Confederate soldiers.16 Prisoner of war camps on both sides had simply never caught up to the massive organizational task of maintaining populations of thousands and even tens of thousands of men.

In particular, Wirz and his defense lawyers worked to turn attention back on Union authorities’ unpopular refusal to engage in prisoner exchanges after the summer of 1863. That was why they had called Robert Ould (the Confederate agent for exchange) to testify, and it is almost certainly why the judge advocates chased Ould back to Virginia on the threat of arresting him for breaking his parole. Even so, the defense’s cross-examination of government witnesses directed attention to the question of prisoner exchanges and the collapse of the exchange cartel. And in his closing statement, Wirz did so again, urging on the commission his view of “where the responsibility rested for non-exchange of prisoners of war.”

None of these difficulties affected the outcome of the case. Enough witnesses, including Confederate and Union veterans alike, testified to brutal acts by Wirz that his responsibility for atrocities at Andersonville was well established. With characteristic fury, Holt described the trial as giving the picture of Wirz “rather as a demon than a man.” In late October, the commission returned verdicts of guilty on the charges of murder and conspiring against Union prisoners in violation of the laws of war. It sentenced Wirz to death. On November 10, Wirz was hanged at the Old Capitol Prison, the site where John Marshall’s fellow justices had stayed while deliberating over prize cases a half century before and where in 1819 Congress had debated Andrew Jackson’s conduct in Florida. Wirz’s body was interred next to the Lincoln conspirator Atzerodt in the Old Arsenal Penitentiary.

CONVICTIONS IN THE Lincoln assassination case and the Wirz prosecution distracted the single-minded Joseph Holt from difficulties that his military commissions were fast running into. Rather than being chastened, Holt began to plan on expanding the use of military commissions to try the Confederate officers whose names came up during the Wirz proceedings.

Yet the difficulties that arose in the two most prominent trials of the summer and fall of 1865 showed up in less closely watched prosecutions as well. At Beall’s trial in February, James T. Brady, the prominent trial lawyer, had accused the Union of hypocrisy. “Where do you make the distinction,” he wondered

between the march of Major-General Sherman through the enemy’s country, carrying ravage and desolation everywhere, destroying the most peaceable and lawful industry, mills and machinery, and everything of that nature; where do you draw the line between his march through Georgia and an expedition of twenty men acting under commission who get into any of the States we claim to be in the Union, and commit depredations there?

In retrospect, even the Lincoln assassination case seemed troubled. What, after all, was assassination? Why was killing the commander in chief of the Union armies unlawful while killing a conscripted private on the battlefield was not? It was not that there were no answers to these questions. Booth had acted without a uniform or any other distinguishing mark to set himself off as a combatant. So, too, with John Yates Beall on the Great Lakes, Robert Kennedy in New York City, and George St. Leger Grenfell in Chicago—all had engaged in a kind of violence that threatened to undo the distinction between soldiers and noncombatants. But the differences were subtle ones, the categories new and unfamiliar to combatants and lawyers alike.

Sure enough, as Wirz’s trial was getting underway, a military commission trial of guerrillas in Texas resulted in the acquittal of all the defendants. In December 1865, a commission in the Department of North Carolina concluded that it lacked jurisdiction to prosecute Confederate general George Pickett (of Pickett’s Charge fame at Gettysburg) for executing twenty-two North Carolinians captured while serving in the Union Army after deserting from Confederate service. Holt was infuriated (Lieber was too), but he dropped the case after a second tribunal could not find enough evidence to show that the executed men had been entitled to prisoner of war treatment. (It did not harm Pickett’s prospects that Ulysses S. Grant intervened on his old friend’s behalf.) A January 1866 commission acquitted Confederate general Hugh W. Mercer of charges that he murdered seven captured Union soldiers near Savannah in 1864. In June, a military commission trial in Raleigh of Major John H. Gee, the prison commandant at the smaller Salisbury camp in North Carolina, resulted in yet another acquittal. By some measures, conditions at Salisbury had been worse even than those at Andersonville; Union prisoners died faster there than at any other southern prison. Yet the commission vindicated Gee against charges of abusing and murdering prisoners in violation of the laws of war. After James Duncan was arrested in the Wirz commission courtroom, a commission in Savannah managed to convict him of manslaughter and violation of the laws of war for his gross abuse of Union prisoners while serving as the quartermaster at Andersonville. But the commission split on the sentence and could not agree on more than fifteen years’ imprisonment at hard labor. When Duncan escaped a year later, no one seems to have looked very hard for him. For the next thirty years he lived more or less openly with his wife in Pennsylvania.

As actual hostilities receded into the past, problems for the military commissions grew still more acute. The simple fact of the war having come to a close created difficulties. Grant insisted that Confederate soldiers covered by the surrender agreements of April 1865—including controversial partisans such as John Singleton Mosby—were immune from prosecution under the terms of their paroles. Holt maintained otherwise. His commissions had proceeded in the face of such objections in the past; Wirz’s lawyers had made the same argument. But now Grant successfully prevented the trial of Harvard Law School graduate Bradley T. Johnson, one of two Confederate brigadier generals in command at the burning of Chambersburg, Pennsylvania, in 1864. Johnson had also served as the commander of the grim prison camp at Salisbury, North Carolina, in the final months of the war. Nonetheless, Grant insisted that “the terms of the parole given by officers and soldiers . . . exempt them from trial for acts of legal warfare.” Moreover, when President Johnson announced the formal end of the insurrection in all states other than Texas on April 2, 1866 (Texas followed on August 20), many doubted that the authority of the military commissions would continue at all.

Most of all, the commissions seemed not to be targeting the leaders of the Confederacy, but to be scapegoating its minor players. Republican congressman James G. Blaine (later secretary of state under Presidents James Garfield and Chester Arthur) said at the time that prosecuting Wirz “seemed like skipping over the president, superintendant, and board of directors in a great railroad accident and hanging the brakeman on the rear car.” John Gee’s lawyers made the same objection, and the commission that tried him agreed; its report concluded that it could attach “no responsibility” to Gee “other than his weakness in retaining a position when unable to carry out the dictates of humanity.”

Yet for all the difficulties the commissions faced, Holt’s severe temperament and stubborn personality prevented him from understanding that public opinion was shifting the ground beneath his feet. Nowhere was the seismic shift clearer than in the debates that raged in the Congress over Reconstruction and the condition of the former slaves.

A Citizen of Indiana

FOR ALMOST A CENTURY, the laws of war had played a role in heated controversies around the question of slavery. In the months after Appomattox, those same laws occupied center stage in a new debate over how to incorporate 4 million freedpeople into the Union.

Since late May 1865, President Johnson had been appointing provisional governors for the rebel states and authorizing those who had been qualified to vote under prewar law to reorganize their states. Johnson urged that they ratify the Thirteenth Amendment abolishing slavery, but otherwise he allowed them to regulate the conditions of the freedpeople as they saw fit. White southern governments, presided over by the same men who had led their states into open rebellion, ratified the amendment while enacting new laws called Black Codes designed to reinstitute slavery in all but name.

When the Thirty-ninth Congress met for its first session in December 1865, the Republican majorities in the House and the Senate rejected Johnson’s plan, shut out the would-be representatives of the rebel states, and turned immediately to the business of preventing the white South from denying blacks their basic civil rights. Two bills introduced by Senator Lyman Trumbull of Illinois—what Senator Garret Davis of Kentucky called the “Siamese twins” of the Thirty-ninth Congress—quickly came to the fore. The first was an extension and enlargement of the wartime Freedmen’s Bureau Act, which had created a federal agency in the War Department for control of all subjects relating to refugees and freedpeople in the rebel states. The second was a bill to protect the civil rights of the freedpeople, including their right to make contracts, their right to sue, and their right to give evidence.

For all their centrality to the Republican agenda for 1866, the two bills at first shared a fundamental difficulty. The question confronting both bills was whether the federal government had the authority to enact them. The Constitution of 1787 had protected the states against federal power in all but a set of carefully enumerated federal domains. Once the states had ratified the Thirteenth Amendment to the Constitution prohibiting slavery and authorizing Congress to enact appropriate legislation to enforce its terms, the problem of federal authority to enact the civil rights bill seemed less acute. But the Freedman’s Bureau bill still seemed beyond any of the conventional powers of Congress. What license did the government have to try to govern day-to-day life in the states?

AT THE OUTSET of the Thirty-ninth Congress, radical firebrand Thaddeus Stevens of Pennsylvania and Jacob Howard of Michigan offered an answer that drew on the lessons of the past four years and harkened back to the arguments of Alexander Hamilton in the 1790s. The laws of war, they argued, represented a powerful source of authority in a constitutional system that had otherwise hedged and constrained the power of the federal government.

As Senator Howard put it in urging the establishment of a joint committee on Reconstruction in the opening days of the Thirty-ninth Congress, the “status of the rebel States” was simply that of “conquered communities, subjugated by the arms of the United States.” If that were so, the Congress had all the rights of a conquering nation as set out in the international laws of war. In the House, Stevens—who just four years before had berated Lincoln for acceding to the idea that the laws of war had any bearing at all on the conflict between the states—agreed and elaborated on the implications. “Unless the law of nations is a dead letter,” he announced on the floor of the House, the southern states were “in the condition of a foreign nation with whom we were at war.” Indeed, precisely because the Union had extended to the rebel armies the protections of the laws of war in battle, the southern states were now “subject to the absolute disposal of Congress.”

Moderate Republicans in Congress disliked the conquered province theory. It seemed to concede the rebels’ own wartime argument that the seceding states had left the Union and become an independent nation. Representative William Finck of Ohio complained that Stevens’s “views on this point coincide with those of the most rabid secessionists.” Congressman Henry Raymond of New York, the founder of the New York Times and a close ally of the new president, added that Stevens’s theory would preclude prosecuting any rebel, including Jefferson Davis, for treason. Indeed, as Representative William Niblack of Indiana jumped in to observe, the conquered territory theory would characterize the loyal Union men of the South as having been traitors when they sided with the Union against their home states.

Yet the most commonly cited alternative to the conquered territories theory was barely more appealing. A number of Republicans cited a clause in Article IV of the Constitution guaranteeing each state a republican form of government. The difficulty was explaining how the southern states as they existed in the winter of 1865–66 were somehow not republican governments under the Constitution. For more than seventy years, since at least the ratification of the Constitution in 1788, the federal government had proceeded as if slavery was perfectly compatible with republican government. Could it really be that in order to have a republican form of government a state now not only had to abolish slavery, but also had to adopt legal protections for the civil rights of those who had once been slaves? Many doubted the republican government guarantee could be read so liberally. (President Johnson had relied on the clause in endorsing his own far less ambitious restoration of white state governments.) Moreover, if the republican government clause could be construed so broadly, it threatened to make Article IV an ongoing warrant for open-ended federal government intervention into the affairs of the states. At least the conquered territory theory was limited to the South and to the context of the war. The republican guarantee approach threatened to undo entirely the allocation of powers between states and the federal government.

What a theoretical basis for Reconstruction needed to accomplish was to adopt the limitations of the conquered territories idea without seeming to concede that theory’s capitulation to the rebel idea that the states had indeed possessed a right to secede and had been independent nations of their own during the war.

The solution the Republican Congress soon hit upon was the very same idea that Lincoln had pursued in 1861 when he set up a blockade while refusing to concede that the South was an independent nation. The idea was that Congress could have it both ways. Sumner had developed the notion in the Congress as the “double” theory of the war. Lieber had followed it, too, by expressly reserving in General Orders No. 100 the right to prosecute rebels for treason. The Supreme Court had embraced it in The Prize Cases in 1863.

Richard Henry Dana, who had argued The Prize Cases for Lincoln, was among the first to apply the idea to the Reconstruction conundrum when he told a black suffrage meeting at Faneuil Hall in Boston in June 1865 that Congress could insist on black voting rights in the rebel states as a condition of representation in the Congress. Under the laws of war, Dana explained, the U.S. was a “conquering party” and could thus “hold the other in the grasp of war until it has secured whatever it has a right to acquire.” As in The Prize Cases, Dana contended that the law of war argument for congressional power did not require the Congress to see the rebel states as having been a foreign enemy. In civil wars, as Dana had put it in 1863, “the sovereign may exercise belligerent powers, as well as the powers of municipal sovereignty,” without contradiction.

Congress soon took up Dana’s “grasp of war” idea to sustain its postwar Reconstruction program. Charles Sumner, who had proposed a grab bag of theories for Congress’s authority to reconstruct the South, eulogized Abraham Lincoln in June 1865 by insisting that “the same national authority that destroyed Slavery must see that this other pretension is not permitted to survive.” There was, he thought, no doubt that “the authority which destroyed Slavery” was now “competent to the kindred duty” of guaranteeing the rights of the freedmen. In December, his fellow senator from Massachusetts, Henry Wilson, cited the same theory in proposing a civil rights bill that would make “null and void” any law of the rebel states establishing “any inequality of civil rights and immunities among the inhabitants” thereof. “The men who went into rebellion have been defeated in battle,” Wilson explained; “they have been conquered and subjugated; they are at the mercy of the Government of the United States to-day.” In late April 1866, when the Joint Committee on Reconstruction issued a plan for restoring the rebel states and ratifying the Fourteenth Amendment to the Constitution, the committee based its authority on principles crafted by Dana and carried forward by Sumner, Wilson, and others. “Conquered rebels,” stated the committee report, were “at the mercy of the conquerors.”

ANDREW JOHNSON HAD exercised war powers as the Union’s military governor in wartime Tennessee. In 1860, as a member of the Senate, he had been an early champion of the argument that would later be known as Thaddeus Stevens’s conquered territories theory of Reconstruction. Yet as president in 1865 and 1866, he turned into a sharp critic of bringing the law of war to the postwar South.

President Johnson’s program of speedy amnesty and state restoration was deeply at odds with the continuing military commissions of Joseph Holt and James Speed. Like the president, Holt and Speed were southerners by birth, with prewar connections to the Democratic Party. The war had changed the two men. Holt and Speed found themselves advocating for the freedpeople and for using the authority of military commissions to uphold their rights. But the war had not changed Andrew Johnson, at least not in the same way. Johnson chafed at the continuing war powers of the federal government. In February 1866, he ordered that no steps be taken toward the prosecution of Confederate naval officer Raphael Semmes for violations of a truce flag that occurred when the Union vessel Kearsarge sank his ship, the Alabama, off the coast of France in 1864. Holt had arrested Semmes for escaping from the sinking Alabama after flying a white flag of surrender. Semmes’s conduct undoubtedly violated the customs of truce flags, which forbade the use of white flags to enable escape. But Johnson thought that in arresting Semmes, Holt had taken his vindictiveness a step too far. Johnson told Secretary of the Navy Welles that he “wished to put no more in Holt’s control than was absolutely necessary,” and called Holt a “cruel and remorseless” man whose “tendencies and conclusions were very bloody.” Welles, for his part, thought Holt a “dupe of his own imaginings.”

Later in the same month, Johnson’s veto of the Freedmen’s Bureau bill set forth publicly the president’s fierce hostility to the persistence of military commissions. They were, he insisted, “arbitrary tribunals” inconsistent with the Constitution. On April 2, 1866, when the president declared the war over, he elaborated further. Martial law and military tribunals, he maintained, “are in time of peace dangerous to public liberty, incompatible with the individual rights of the citizens, contrary to the genius and spirit of our free institutions, and exhaustive of the national resources.”

Holt continued to press forward, but his efforts were increasingly clumsy. The prosecution of rebel captain Richard B. Winder (John Winder’s cousin) for crimes at Andersonville collapsed when Holt’s best witnesses failed to appear. In late March 1866, Holt confidently insisted that he was prepared to move forward with a prosecution by military commission of Jefferson Davis and Clement Clay for their complicity in the Lincoln assassination. But the hurdles to Holt’s military commission program were about to get much higher.

THE SUPREME COURT had lent its support to wartime military commissions in 1864 in the case of Clement Vallandigham; Justice Wayne had intimated the Court’s approval for the military trial of offenses “under the common law of war.” A year later, however, when a citizen of Indiana named Lambdin Milligan challenged his conviction by a military commission, circumstances had changed.

Milligan belonged to a quasi-military organization known as the Sons of Liberty, in which he held the position of supreme commander. In July and August 1864, the Sons of Liberty worked with Confederate agents to organize an uprising in the northwestern states of Indiana, Illinois, Ohio, Missouri, and Kentucky. They aimed to detach the Northwest from the Union and to free the tens of thousands of Confederate soldiers held in the Union prison camps at Chicago and on Johnson’s Island in Lake Erie. With suitcases of cash supplied by the Confederate agents, the plotters purchased shipments of firearms to make good on their plans. But Union men had infiltrated the Sons of Liberty for months. And when Indiana officials discovered the arms, the plot unraveled quickly. Along with six other men, Milligan was arrested in October by forces under Alvin P. Hovey, commander of the military district of Indiana. When one of the plotters agreed to testify for the government, Judge Advocate Henry Burnett (who would soon assist Holt in the Lincoln assassination trial) tried and convicted Milligan in a military tribunal for conspiring against the United States, aiding and comforting the rebels, inciting insurrection, and violating the laws of war by introducing Confederate agents behind Union lines and running an organization of unlawful combatants. The tribunal sentenced Milligan to death.

Milligan petitioned for a writ of habeas corpus in May 1865. When his case got to the Supreme Court in February of the following year, his lawyers rehearsed all the arguments that had been made by the critics of military commissions since 1862. Milligan’s position was that, as “an inhabitant, resident, and citizen of Indiana,” he could not be accused of violating the laws of war. Only a soldier could violate the laws of war, he insisted, though Union practice on this point had been otherwise for most of the war. The Civil War hero and future president James Garfield argued for Milligan in the Supreme Court alongside Jeremiah Black, former attorney general of the United States under James Buchanan, and the prominent New York lawyer David Dudley Field, brother of Supreme Court Justice Stephen Field.

Garfield led off, and Field spoke longest, but Black’s argument won the day. As attorney general, Black had maintained that the federal government lacked the authority to use force against the seceding states. Now he contended that U.S. military commissions could not exercise a law of war authority to try citizens accused of offenses committed outside a war zone when the civil courts were open for business and the civil authorities were “in full exercise of their functions.” The Constitution, he said, forbade such military commissions. Arguing for the government, his opponents contended that “the laws of war must be treated as paramount.” But in Black’s view the Constitution was supreme. It was the sovereign prerogative of the people of the United States to deny their government powers regardless of whether the laws of war allowed those powers to other nations. As to Attorney General Speed’s defense of the military commission in the Lincoln assassination case, Black could hardly contain his contempt. Could the armed forces really “take and kill” or “try and execute . . . persons who had no sort of connection with the Army or Navy”? Black condemned the entire apparatus of Holt’s Bureau of Military Justice as a “dark and bloody machinery” of death.

Arguing for the United States, Ohio lawyer Henry Stanberry (a close confidant of the president) entered a brief objection to the Court’s jurisdiction. But Stanberry, whom Johnson would soon make attorney general after pushing Speed out of office, quickly made way for the sitting attorney general and Benjamin Butler, who took breathtakingly broad positions in defense of military commissions. Once war was declared, they contended, “all peace provisions of the Constitution” and “all other conventional and legislative laws and enactments” fell “silent amidst arms.” The president in wartime had at his disposal “all the means and appliances by which war is carried on by civilized nations.” In short, they argued, the only limit on the president’s power in wartime was set out by the laws of war.

Speed left it to Butler, who had received the first contraband slaves at Fort Monroe in May 1861, to defend the argument. Butler urged the Court to heed the lessons of the war’s great turning point. What, after all, had been the basis for Emancipation other than the president’s awesome law of war authority? Had not John Quincy Adams argued that the federal government could seize slaves in wartime on the ground that the law of nations replaced “all municipal institutions” in time of war? Contesting the gag rule against antislavery petitions in the Congress, Adams had argued that “all the powers incident to war are by necessary implication conferred upon the government of the United States” in wartime, not from “any internal, municipal source, but from the laws and usages of nations.” The law of war, Adams had contended in the 1830s and 1840s, “breaks down every barrier so anxiously erected for the protection of liberty, property, and life.” As Butler could not resist observing, Adams was the son of a founding father, the son of the second president of the United States, and himself the sixth president. And it was his arguments on slavery and the laws of war that Lincoln, the sixteenth president, had taken up to emancipate the slaves on January 1, 1863. If Adams’s arguments would sustain Emancipation, Butler contended, surely they would support military commissions as well.

Observers of the Milligan case have been mystified ever since by Speed’s and Butler’s arguments. The case had made available to them a much more modest position. During the course of the conflict there had been nearly 1,000 military commission prosecutions for violating the laws of war. Justice Wayne had approved such a commission in the Vallandigham case just two years before. Lambdin Milligan had been tried and convicted of (among other things) violating the laws of war. Nonetheless, Butler and Speed defended the Milligan commission not as a device for punishing violations of the laws of war, but as a legitimate exercise of martial law generally. They contended that the laws of war afforded the president and the Army the power to declare martial law even outside active war zones and to prosecute U.S. citizens and others before military tribunals so long as the “quality of the acts” charged made them the “proper subject of restraint by martial law.” They had made a broad argument where a narrow one would have sufficed to sustain Milligan’s conviction.

The reason was that Speed and Butler were not really arguing about Lambdin Milligan at all. Their arguments were calculated not to sustain his conviction but to defend the authority of military commissions and martial law during postwar Reconstruction. That was why Butler made Emancipation so central to his argument. The Milligan case would be a referendum on the future of the project that Lincoln had begun in the fall of 1862, the project that had produced Lieber’s General Orders No. 100 and that underlay the Union’s uncompromising approach to the laws of war. It would have been no great victory to win a slender ruling upholding Milligan’s confinement. The federal courts sustained precisely such a narrow defense of military commissions two years later when a judge in Florida ruled that Dr. Samuel Mudd’s conviction in the trial of the Lincoln conspirators had been a lawful one. (One hundred and fifty years later, a federal judge in Washington, D.C., would rule the same way when he rejected Dr. Mudd’s grandson’s challenge to the accuracy of the military records in his grandfather’s case.) What was unclear in early 1866, and what Speed and Butler hoped to vindicate, was the availability of the laws of war as a basis for federal authority moving forward into Reconstruction.17

The justices of the Supreme Court understood exactly what was at stake. One day after the president’s April 2, 1866, peace proclamation, the Court signaled its rejection of Speed’s arguments, ruling without explanation that the military tribunal lacked authority to try Milligan and that he ought therefore to be discharged from custody. In December, when the Court resumed session, Justice David Davis issued an opinion explaining the Court’s April ruling. Davis had once claimed (wrongly) that Lincoln never supported the use of military tribunals against anyone other than soldiers. But Davis must have confused his own resistance to the tribunals for his friend’s, for he now soundly rejected the tribunals that Lincoln had helped to set in motion in September 1862 and whose decisions Lincoln had reviewed for the rest of the war. The Constitution, Davis wrote, was the law “equally in war and in peace . . . at all times, and under all circumstances.” To the contention that the laws and usages of war allowed military courts, Davis replied that such laws could have no application to citizens in loyal states where the courts were open. And to the argument that the writ of habeas corpus had been suspended by Congress for prisoners like Milligan in March 1863, Davis replied that the interpretation Holt and Stanton had given to the 1863 habeas legislation for more than three years was wrong. The War Department had contended that the habeas legislation had no application to men charged with violations of the laws of war. That was why the wartime military commissions had relied so heavily on the laws of war to circumvent the Congress and the courts. But Davis countered that Milligan—a citizen of Indiana never in the Confederate service—could not possibly be counted as a prisoner of war. Adopting Milligan’s argument that he could not be charged with violating the laws of war unless he was a lawful combatant, Davis charged the government with wanting to have its cake and eat it too: “If he cannot enjoy the immunities attaching to the character of war, how can he be subject to their pains and penalties?”

Indeed, Davis went further. Just weeks before he issued the opinion of the Court, the elections of 1866 had produced a landslide in favor of the Republicans in Congress, a victory that was certain to strengthen the hand of the Republican program of Reconstruction. Knowing this, and knowing full well that the Congress would very likely rely on its war powers to extend military tribunals, Davis held not only that the president could not employ a military tribunal in Milligan’s case, but that the Congress could not do so either. Chief Justice Chase, who had been one of the strongest antislavery voices in the Lincoln cabinet, dissented from this last point along with three other justices. Looking forward to the Reconstruction efforts on the horizon, Chase insisted that Congress might do what the president alone could not. But Chase’s opinion captured only a minority of the Court’s votes.

Justice Davis left open a slim chance that military commissions in the former rebel states might be treated differently. He would have allowed commissions in states that were “the locality of actual war.” But few at the time doubted that the Milligan decision signaled the Court’s intent to put tight limits on the law of war powers of the Congress in the era of Reconstruction. Many Republicans likened the ruling to the Dred Scott decision of 1857. (Thaddeus Stevens insisted that Milligan was worse.) Other critics, including the usually restrained New York Times, accused the Court of taking the side of those who had so recently “assailed the Union.” White southerners rejoiced when President Johnson cited the decision as grounds for releasing whites convicted by military commissions of crimes against freedpeople. At last, the editors of the Richmond Enquirer wrote, “the revolutionary proceedings of the Congress are promised a check.”

A month after he issued his opinion, Davis commissioned former justice Benjamin Curtis to write a defense of the Court’s Milligan decision. It was Curtis who in 1862 had written a stinging critique of Lincoln’s Emancipation decision. It was Curtis who had lent his voice to warn of the “scenes of bloodshed, and worse than bloodshed” in the servile insurrections he was sure would follow on Emancipation’s heels. It was Curtis who had denied that civilized peoples could free their slaves in wartime. Now it was Curtis to whom Justice Davis turned to help bring an end to the awesome powers that the laws of war and Emancipation had created.

AS THE SUPREME COURT checked and constrained the law of war powers of the legislative branch, members of the Thirty-ninth Congress had been working hard to establish a new source of federal authority in the formerly rebel states, one that would no longer rest on the authority offered by the international laws of war. At the end of April 1866, the Joint Committee on Reconstruction reported a draft of what would become the Fourteenth Amendment to the Constitution. After weeks of debate and compromise, the House and the Senate proposed a final version on June 16, 1866. If ratified by three quarters of the states, Section 1 of the amendment promised to prohibit states from abridging the privileges or immunities of citizens of the United States, depriving “any person of life, liberty, or property, without due process of law,” or denying any person “the equal protection of the laws.” Section 5 would provide the Congress the “power to enforce, by appropriate legislation,” the amendment’s substantive provisions. Here at last was a durable basis for the federal government’s authority in the South.

But Congress’s effort to move away from the “grasp of war” theory quickly ran into obstacles of its own. Encouraged by the president, all but one of the white southern state governments refused to ratify the Fourteenth Amendment proposed by Congress. Race riots in which whites assaulted blacks in Memphis and New Orleans, as well as a spate of violence against freedpeople and Union men across the South, recalled the bitter skirmishes of the war itself. Emboldened by the election results of the fall of 1866, a frustrated Thirty-ninth Congress temporarily returned to the laws of war for one last time in the Reconstruction saga.

ON MARCH 2, 1867, Congress passed the Military Reconstruction Act over Johnson’s veto. The act, which became law on the very last day of the Thirty-ninth Congress, divided the ten rebel states (all but Tennessee, which had already been restored to the Congress) into five military districts and set out the conditions under which their representatives would be readmitted to the Congress, conditions that included ratification of the Fourteenth Amendment and adoption of new state constitutions with universal male suffrage. The legislation ran directly contrary not only to Johnson’s efforts to restore the southern states but also (as its opponents noted) to the Supreme Court’s Milligan decision. For it aimed to put the relations between the federal government and the rebel states back on a war footing, where the laws of war would supply Congress with wide-ranging authority. Indeed, the legislation’s central justification was precisely the “grasp of war” theory that had sustained the Freedmen’s Bureau Extension Act the year before.

Thaddeus Stevens introduced the military reconstruction bill in the House by rehearsing his theory of the power of conquerors under the law of nations. Most Republicans, however, followed Congressman John Bingham of Ohio, Holt’s old colleague in the Judge Advocate General’s office and veteran of the Lincoln assassination trial, by citing the “unlimited power for the common defense” that the “law of nations” conferred on all countries. Zachariah Chandler, a Republican senator from Michigan, argued that the “laws of war” had given Lincoln the power to appoint military governors and concluded that the same laws of war authorized the Congress to order the reorganization of the former rebel states. William D. Kelley, the founder of a family dynasty in Philadelphia politics and a stalwart Republican, argued that the bill did only what the “law of nations and his oath of office justified Abraham Lincoln in doing.”

Notwithstanding that the Supreme Court majority in the Milligan case had seemed to put military commissions beyond Congress’s control, the act expressly authorized military commissions whenever military district commanders believed they were necessary. The act’s critics thus contended—with good reason—that it could not possibly survive constitutional scrutiny in the courts. Writing for the president, Attorney General Henry Stanberry revealed why he had left the argument on the merits of the Milligan case at the Supreme Court to Speed and Butler. In a blistering opinion, he condemned the use of military commissions.

Yet if the Reconstruction Act had returned once more to the law of war power that Lincoln developed, it also set in motion the return of constitutional normalcy and the end of the era in which the federal government could invoke the laws of war to exercise extraordinary powers. John Bingham had come out of the Lincoln assassination trial with a chastened sense of the law of war powers he had exercised as a judge advocate. Now, on the floor of the House, Bingham emphasized that the bill instituted military rule “only until the people by a solemn vote at the polls, under the authority of the national law and the protection of the national Army, shall have assented to the constitutional amendment and set up a just and republican government.” Once the Fourteenth Amendment was in place, the Congress would have a basis for legislating protections for the freedpeople and Unionists of the South without invoking the laws of war. Radicals like Thaddeus Stevens had taken to the war powers argument with fierce enthusiasm, in part because they believed that only the war power and the full authority of the U.S. Army could protect the freedpeople. In many respects, Stevens turned out to be right. But Bingham and the moderate wing of the Republican Party in Congress had come to see those same powers as a temporary and dangerous aberration in American law. The Reconstruction Act mobilized the laws of war precisely for the purpose of bringing the Civil War chapter of their history to a close.

OVER THE NEXT two years, the Congress, President Johnson, and the Supreme Court staged an elaborate dance around the authority asserted by the Military Reconstruction Act and its successors.

Two pieces of legislation enacted the same day as the Military Reconstruction Act aimed to insulate the War Department’s military commissions from the president’s control. The Tenure of Office Act limited Johnson’s authority to remove cabinet officials like Stanton without Congress’s consent. A rider to the annual appropriations act passed the same day required that all military orders pass through Stanton. Together, the measures sought to allow the War Department to function without Johnson’s interference. Within a year, Johnson’s attempt to circumvent the congressional limitations would lead the House to impeach him.

Congress also had to fend off the courts. More than 1,000 defendants were tried in military commissions during Reconstruction in the former rebel states. But the tribunals proceeded in the shadow of Lambdin Milligan. In November 1867, Mississippi newspaperman William McCardle was convicted in a military court of inciting insurrection and impeding Reconstruction by threatening to publish the names of anyone voting in elections held by the state’s Reconstruction government. When McCardle sought to challenge his conviction in the Supreme Court, Congress pulled the rug out from under his suit by repealing the statute McCardle had relied on to get his case to the Court (a statute the Congress had enacted only a year before to provide access to the federal courts for freedpeople). The Court reluctantly upheld the repealer act and refused to review McCardle’s conviction, but noted pointedly that an alternative path remained open to challenge military convictions in the courts via the Judiciary Act of 1789. A year later, another white southerner tested the alternative route. Edward Yerger, a Mississippi white man accused of killing a Union soldier, challenged his military commission conviction on the same grounds that McCardle, Milligan, and Vallandigham had raised before him. The Supreme Court seemed ready to entertain a challenge to the military commissions of Reconstruction. To avoid an adverse ruling, a new attorney general appointed by recently elected President Ulysses S. Grant arranged to have Yerger transferred to civil authorities and released.

BY THE TIME of the Yerger case, the international law of war had largely run its course as a source of authority for the federal government in the postwar South. The customs and usages of war had offered Lincoln, the Congress, and the Bureau of Military Justice a way to direct the war effort, move forward with Emancipation, and organize Reconstruction in a constitutional system that was stingy with the powers it extended to the federal government. But precisely because of the broad authority it offered, many saw the law of war (not unreasonably) as a threat to the ordinary constitutional processes of peacetime, to the separation of powers, and to the guarantees of the Bill of Rights. Men like John Bingham had pressed the theory of the law of war’s scope to extraordinary lengths when arguing before the Lincoln assassination commission. But as a congressman he had crafted the Fourteenth Amendment as a substitute and as a safer source of lawful authority.

For four long years following Lincoln’s assassination, the laws of war had remained at the center of events. They had been the basis for the government’s postwar prosecutions of war criminals and assassins. They had underwritten the Congress’s Reconstruction efforts. But they had not punished Jefferson Davis.

Combatants in Open War

THE FINAL DAYS of the war in early April 1865 found Francis Lieber fearful for the safety of Lincoln, who had traveled to the front lines in Virginia. “Induce . . . the President to return,” he had implored his friend Charles Sumner. Lieber had not anticipated that the danger for the president would be as great in the nation’s capital as it had been on the battlefields of Virginia. “My God!” he wrote Halleck on learning the terrible news. “That even this should befall us!” And Lieber knew what was to blame. “It is Slavery, Slavery!” he cried. Lincoln’s assassination offered the final proof of slavery’s barbarizing effects.

In the weeks that followed, Lieber became a prominent voice in the debate about justice for the Confederate leadership. Even before Lincoln’s death, Lieber had come to think that the leaders of the rebellion—Jefferson Davis, Alexander Stephens, and others, even James Mason and John Slidell from the Trent affair of November 1861—ought to be tried for treason.

As controversy stirred over the postwar military tribunals, Lieber traveled to Washington to consult with President Johnson and the cabinet. Lieber met Attorney General James Speed and stayed overnight at his home in the capital. He sat down with Secretary of State William Seward, who was still recovering from the attempt on his life in April. He had an audience with Andrew Johnson, which to his dismay was interrupted by the crowds of southern pardon-seekers who thronged the White House day and night. He called on Edwin Stanton, and for the first time he met General Grant.

Since drafting the code for Lincoln and the Union, Lieber had bided his time while teaching his classes at Columbia College, always hoping for another opportunity to serve in the war effort. From New York, he had sent a steady stream of advice to Judge Advocate General Holt and his staff and had carried on a vast correspondence with Halleck, Sumner, and others. Now his legal expertise returned him to public attention. In May, he crafted what quickly became the leading statement of the law of postwar criminal justice. Published first in the New York Independent and then reprinted in the Army and Navy Journal, and read closely by members of the administration in Washington, Lieber’s paper (like the code he had drafted while the war still raged) set out a fierce but law-bound vision of the law of armed conflict.

As Lieber explained, the tens of thousands of southern soldiers who had been paroled at the end of hostilities were prisoners of war. Any such man who had “committed crimes” by making “acts of injury not covered by the laws of war” was answerable to his captor for such crimes. That was the view of the code of 1863, Lieber pointed out, and the same rule applied in the postwar setting. Moreover, Lieber wrote, the laws of war only immunized paroled Confederate soldiers from treason prosecutions for the duration of the war. Once war was over, and once the legal regime of warfare (the “state of war”) had given way to a state of peace, the immunity offered by military paroles fell away and rebels would be subject to criminal prosecution for treason unless they were pardoned by the president.

Yet what was permissible was not the same as what was advisable. As Lieber met with cabinet officials in July, he urged that the government not try Jefferson Davis by military commission, even if there proved to be sufficient evidence to convict him of participating in war crimes. In a private memorandum he summarized the reasons. He worried about the increased distrust of military commissions in the immediate wake of the Lincoln assassins’ trial and the execution of Mary Surratt. He worried that such a trial would draw attention away from Davis’s real crime, which to his mind was treason. To use a military commission, moreover, would “look like positive distrust in our law as it stands.”

Within days of Lieber’s visit, Johnson’s cabinet met on a hot day in Washington and decided in favor of the approach laid out in Lieber’s May paper and private memorandum. Stanton and Speed, the cabinet members with whom Lieber was closest, each voted in favor of a treason prosecution before a federal court. Seward preferred a military commission, but he was outvoted. Everyone agreed, however, that it would be “most calamitous,” as Secretary of the Interior James Harlan put it, if Davis were acquitted.

THE BURDEN OF the Johnson administration’s July decision was to build a case against Jefferson Davis. The president had already accused Davis of complicity in Lincoln’s assassination in a May 2 proclamation offering a $100,000 reward for his arrest. In the trial of Booth’s accomplices, Holt and Bingham had described Davis as standing at the head of the conspiracy. But accusations were one thing; proving them was another. And so, on the same day that the cabinet resolved to prosecute Davis in a federal court, Stanton asked Francis Lieber to go into the Confederate archives to link Davis definitively to wartime atrocities.

Lieber was appointed at the pay of a colonel of cavalry and given the travel allowance of a major general. In his first act, he appointed his son Norman, the former judge advocate under Holt, as his assistant. Along with a staff of six clerks, father and son faced 428 boxes, 69 barrels, 2 hogsheads, and 120 mailbags of rebel documents, many of them covered in dirt from the streets of Richmond. Henry Halleck, who oversaw the collection of rebel documents from late April onward, believed the collection would hold evidence of “plots of assassination, incendiaryism, treason, &c.” The War Department assigned an armed guard to watch over the special bureau’s work in a building on F Street in the capital. On Norman Lieber’s strict orders, the guard was “to allow no person, not connected with the office, to enter the Building after office hours.” The bureau operated in secrecy, and no one was allowed into the building without the written permission of Secretary Stanton.

Lieber had spent much of the second half of the war watching the conflict for violations in the customs and usages of war. He was certain the plot against Lincoln “emanated from or was countenanced by” Jefferson Davis in Richmond, and at the outset of his efforts in July and August he was confident that he would locate caches of documentary evidence on rebel war crimes. The bureau enjoyed some success in this regard. Lieber was able to send the judge advocate general’s office documents for use in the trial of John Gee, the commander at the Salisbury prison camp. The documents failed to win a conviction in the case, but the bureau’s work at least contributed to the effort.

Yet that was more than Lieber’s bureau could claim in any other case, and in particular it was more than Lieber could do in the case of Jefferson Davis. Documents in the bureau’s collection of Davis’s papers established a connection between Davis and Confederate agents in Canada, but no one doubted such a connection. The real question was whether Davis had helped to plan the assassination, and here the documentary record was far weaker. In November, Lieber’s team found a letter addressed to Davis proposing an assassination plot. Davis’s handwritten endorsement referred the matter to Confederate secretary of war Seddon without comment. Lieber seized on the endorsement. But it was a slender thread, and letters like it had already been identified and made public in the trial of the Booth conspirators.

Strikingly, neither Lieber nor anyone else in the Johnson administration thought to make the Confederate policy toward black Union soldiers part of the postwar prosecution of Davis or the other Confederate leaders. Davis and the southern leadership had endorsed the policy of denying prisoner of war status to black soldiers. Indeed, they had publicly formulated it, and under its influence black soldiers had been enslaved and executed all across the South. The 1863 code had rejected Davis’s position as a gross violaton of the customs and usages of warfare. And yet in 1865 and 1866, prosecuting high Confederate officials for crimes against black Union soldiers was so politically implausible that it did not even generate substantial internal debate among those directing the effort to prosecute Davis for his actions during the war.

Setting aside the Confederate policy on black soldiers, Lieber ultimately found almost nothing to connect the Confederate leadership to knowing violations of the laws of war. He confessed as much in a January 1866 report to Stanton, which the secretary hid in a drawer. Finally, in April, as the Congress grew restless at the continuing failure of the administration to try Jefferson Davis, Congressman George Boutwell of the House Judiciary Committee called on Lieber to report what he had found. As the credibility of witnesses like Sanford Conover collapsed, Lieber’s work in the archives was thrust to the fore. But it fell short. Lieber was forced to go back to Stanton and admit that he had been unable to identify anything new of note. Boutwell’s report, in turn, conceded that the Confederate archives had not been able to link Davis to Lincoln’s death. Boutwell held out hope that “the capture of the rebel archives” would still produce such evidence, and Lieber shared Boutwell’s optimism. In language that Lieber himself would have used, the congressman cited the South’s “total disregard of inter-national law and of the usages of civilized war.”

With Boutwell’s encouragement, Lieber continued to pursue connections between the Confederate hierarchy and shadowy conspiracies among rebel agents in Canada and the North deep into 1866. Yet even Lieber was losing hope that anything could be done to charge the Confederate leadership. “The trial of Jeff. Davis,” he wrote to Halleck soon after the Boutwell committee called him to testify, “will be a terrible thing. Volumes—a library—of the most infernal treason will be brought to light. Davis will be found not guilty, and we shall stand there completely beaten. The time was lost and can never be recovered.”

WHILE THE WAR Department searched for documents, Jefferson Davis languished ill and alone in Fort Monroe.

Johnson’s cabinet had resolved to try Davis in a federal court for treason, but a series of maddening obstacles had prevented them from moving forward. Attorney General Speed concluded that the trial would have to take place in Virginia because of the constitutional requirement that trials be held in the same state in which the crimes took place. Because Virginia was in the fourth circuit, Chief Justice Salmon Chase in his capacity as circuit justice would have sat as one of the trial judges alongside District Judge John Curtiss Underwood. Chase, however, refused to sit in the circuit court until the war was formally over, citing the importance of judicial independence from the military. A prosecution could conceivably have moved forward without Chase, but Judge Underwood was an abolitionist judge from New York (a “carpetbagger,” in the lingo of the white South), and administration officials feared that any conviction with Underwood presiding alone would be tainted by his political radicalism.
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Artist Alfred Waud sketched Jefferson Davis confined at Fort Monroe in 1865.



New problems arose in 1866 after President Johnson proclaimed the war over. A congressional reorganization of the federal judicial circuits in July failed to assign justices to the revised circuit courts. In Chase’s view, he could not preside over Davis’s case because no justice could serve on a circuit court until Congress’s mistake had been fixed. By the time the problem had been remedied, however, Andrew Johnson’s impeachment for firing Secretary Stanton in violation of the Tenure of Office Act required Chase’s participation as the presiding officer in Johnson’s trial before the Senate. At last, in late 1868, Chase was available for trial. But by then the government had lost whatever enthusiasm it originally had for bringing Davis to trial at all. On Christmas Day, Johnson issued one last amnesty proclamation pardoning Davis, Dr. Mudd, and the few remaining rebels he had not already pardoned.

Beneath the Union’s posture toward Davis lay the widespread sentiment that punishing Davis as a criminal after the war’s end was inconsistent with having treated him as a public enemy while the war was underway. Writing ten years after the end of the effort to prosecute Davis, the distinguished Maryland lawyer Bradley T. Johnson summed up the significance for postwar prosecutions of Lincoln’s decision in the first year of the conflict to invoke the law of war tradition. Johnson had good reason to consider the subject, for he was the same Bradley Johnson who, after leaving his home state to serve the Confederacy as a brigadier general, had presided over the burning of Chambersburg and who late in the war had commanded the Confederate prison camp at Salisbury. Grant had insisted that the surrender terms at Appomattox barred Johnson’s prosecution. Now, a decade later, Johnson keenly grasped the significance of the customs and usages of war for treason charges. When a rebellion grew so large and enduring as to compel “acceptance of the rules and usages which obtain in regular wars between independent nations,” he wrote, then treason trials were beyond the pale. To be sure, he conceded, “when traitors and rebels oppose their government by open violence and are summarily put down, those not slain in the combat” could “fairly be tried for treason” as ordinary criminals. But to do so after a conflict rising to the level of the Civil War, Johnson thought, would be “inexpressibly revolting and contemptible.” After four years of truce flags and prisoner exchanges (contentious though they were), four years of the “laws of chivalry,” and four years in which “combatants in open war” had “recognized each other as soldiers and gentlemen engaged in a legitimate conflict,” Johnson was convinced that honorable men could not go back and treat their enemies as criminals.

As a formal matter of legal doctrine, Johnson may have been wrong. Since 1861, Lincoln and Sumner had maintained that a nation’s willingness to recognize the laws of armed conflict in a civil war did not displace the same nation’s power to exercise the sovereign authority of its laws. “Our case is double,” Sumner had said, and the Supreme Court had agreed, saying in The Prize Cases in 1863 that the United States could treat the rebels as enemies and criminals at one and the same time. Lieber’s code, the United States’ most systematic statement of the laws of war, had expressly reserved the right of a sovereign in a civil war to resort to treason prosecutions at war’s end.

Yet when the time came to put Lieber’s reserved treason charges to the test, treating the rebels as criminals proved to be a step too far. Adopting the laws of war had required commitments of fair treatment and reciprocal respect that were now difficult to square with prosecuting Davis for treason. Indeed, acceptance of the law of war framework made it hard to contemplate treason prosecutions for anyone who had taken up arms with the Confederacy. What the laws of war did was offer immunity from the criminal laws for the purpose of allowing the warring sides to come to a peaceful resolution of their conflict. And despite a powerful desire to move forward with prosecutions, the leadership of the Union understood this. The federal courts witnessed any number of indictments for treason during the course of the war, but not one execution followed. And though a flurry of new treason indictments came in the weeks and months after the war, prosecutors and courts universally dismissed the cases. It is one of the wonders of the war, as the mid-twentieth-century historian James Randall put it, that “no life was forfeited and no sentence of fine and imprisonment carried out in any judicial prosecution for treason arising out of the rebellion.”

The laws of war had exerted considerable influence on the postwar military commissions as well. The postwar trials Joseph Holt orchestrated helped cement a conceptual innovation that had been working its way into the laws of war since the Mexican War in 1847 and 1848. Building on General Orders No. 100 and Lincoln’s Emancipation, Holt had pursued a fierce conception of the laws of war, one that was importantly at odds with the Enlightenment model Francis Lieber loved to mock as so much namby-pambyism. Here was a law of war that reintroduced crime and punishment into the regulation of armed conflict. Francis Lieber even coined a new term to describe the new treatment that the United States had begun to deal out to those who violated the customs and usages of war. Writing to Stanton in 1865 on the question of postwar prosecutions, Lieber referred to such violations as a new species of offense, the “war-crime.”

To be sure, the approach to the laws of war that Lincoln and Lieber crafted in 1862 and 1863 had fallen prey to Holt’s erratic personality and poor judgment. It had given way to the desire in the Congress and in the Supreme Court for a restoration of constitutional normalcy. It had foundered on the orthodox doctrine that peace forgot all crimes of war. An uncooperative president had ensured that Holt’s most expansive visions for postwar justice would be thwarted.

Yet the distinctive vision of the laws of war crafted by the Union in the Civil War had a future nonetheless. Even as Lieber was assisting in Holt’s trouble-plagued prosecutions, the aging professor had begun to turn the code Lincoln commissioned into the beginnings of a next chapter for the laws of war around the globe.



PART III
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The Howling Desert

All the means, not condemned as mean or cowardly (such as assassination or poisoning), which tend directly and adequately toward the destruction of the military power and resources of the enemy, must be regarded as legitimate. Such means cannot be condemned on the ground that they are terrible and sweeping in their destructive effect. On the contrary these are good reasons for their adoption, as tending to make the contest “short, sharp, and decisive,” and still more, as tending to prevent nations from going to war upon slight provocation.

—Major General John M. Schofield, 1881




Chapter 11

Glenn’s Brigade
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No modern state . . . can sanction . . . a resort to torture. . . . If it does, where is the line to be drawn? If the “water cure” is ineffective, what shall be the next step? Shall the victim be suspended, head down, over the smoke of a smouldering fire; shall he be tightly bound and dropped from a distance of several feet; shall he be beaten with rods; shall his shins be rubbed with a broomstick until they bleed?

—Judge Advocate General George B. Davis, 1902

Terrible! Say you? Well, yes. War ought to be terrible. The trouble is that it has ceased to be terrible to altogether too many men.

—Anonymous officer, U.S. Army, 1896

FRANCIS LIEBER DIED suddenly on October 2, 1872. He was seventy-four years old. Right up until his death, he had worked to expand the influence of the instructions he had written for Lincoln and the Union Army. Even as the Civil War raged, he launched General Orders No. 100 across the Atlantic. “Old Hundred,” he began to call it. His longtime correspondent, the prominent Swiss-born jurist Johann Caspar Bluntschli at the University of Heidelberg, translated the code and added the terms of a treaty signed by twelve European nations at Geneva in 1864. The resulting book produced an influential German code just in time for Prussia’s 1866 war with Austria. Lieber continued to develop the law of war back at home as well. When he died six years later, he left a sprawling unfinished manuscript charting a future for Old Hundred and its terms in the world.

It fell to Norman Lieber to carry on his father’s efforts. Among the three Lieber boys, Norman alone had escaped the war unscathed, though he had fought in several of its terrible clashes. He had served as a judge advocate under Joseph Holt in the last year of the conflict. After the war, he had worked alongside his father in the rebel archives and then done a stint in the Department of Dakota in Minnesota, where the Army clashed with the Blackfeet and the Sioux Indians. By the late 1870s, he was back east teaching the laws of war at West Point. In 1884, Lieber became acting judge advocate general. In 1895, the War Department made his post permanent. By the time Lieber retired in 1901, he was the longest-serving head of the Judge Advocate corps in Army history, a distinction he still holds more than a century later.

With the younger Lieber presiding over the office of the Judge Advocate General, General Orders No. 100 began a new career. The code of 1863 took root in the inhospitable soil of the Indian wars in the American West. It shaped a new generation of lawmaking across the Atlantic. And it ventured gingerly into the Pacific. In 1862, the ideas that animated Lincoln’s instructions to the Union Army had been decidedly unorthodox; they had embodied Clausewitz’s fierce rejection of the rational Newtonianism of nineteenth-century military thought. Now Norman Lieber helped make such views the conventional wisdom of the Army officer corps.

But for all its success, one thing was certain. The code did not bring a stop to atrocities in combat. In that dismaying truth lay a clue to the nature of the law the Civil War had shaped.

Stay the Hand of Retribution

ON APRIL 11, 1873, two small groups of men, one Indian and one white, walked toward one another in the boulder-strewn lavabed moonscape on the south shore of Lake Tule in northern California. For six weeks the men had been meeting on and off again to try to craft a resolution to an intractable standoff. On one side stood the U.S. Army; on the other, a band of 150 Modoc Indians trying to repossess their old lands after their exile to an unsuitable reservation in Oregon.

For months, 600 soldiers under Major General Edward Canby had tried to capture the Modocs by force, only to be turned back time and again by 50 warriors led by the Modocs’ chief, a man named Kintpuash, known to most as “Captain Jack.” Canby enjoyed superior numbers, but Jack’s men fought brilliantly from impenetrable positions in the fissures and caves of the lavabeds. And so, in early 1873, Canby resorted to peace negotiations. Captain Jack readily agreed to talk, in part because there seemed no prospect that he would be able to break out of the inhospitable rocky landscape without a negotiated peace. But unbeknownst to Canby, Captain Jack was locked in a struggle with dissident members of his own group who believed that peace negotiations were unwise. “You are like an old squaw,” his critics jeered. They said he was “not fit to be chief” because he had never killed a white man. And on the night of April 10, the dissidents had finally gained a decisive victory in internal tribe deliberations. Jack agreed reluctantly that the next day he would kill Canby and the other peace commissioners.

As the two parties came together, Captain Jack drew his pistol and shot Canby dead. A frightful slaughter ensued. Two others in the U.S. delegation were killed almost instantly and a fourth white commissioner was badly wounded. The peace talks had come to a violent end.

With hopes of a peaceful resolution dashed, President Grant and General William Sherman (now the commanding general of the U.S. Army) authorized the “utter extermination” of the Modocs. Sherman called on General Jefferson C. Davis to root out the tribe. Davis (who was no relation to the Confederate president) had commanded one of Sherman’s corps on the March to the Sea in 1864, and his conduct there suggested that he was unlikely to be held back by mawkish humanitarianism. In December 1864, Davis had ordered a pontoon bridge pulled up after him, leaving hundreds of freedpeople to the mercy of the Confederate forces trailing him. An unknown number of them drowned trying to swim across the river. Now Sherman ordered Davis to “shoot the leaders” of the Modoc band, to “hang the murderers,” and to disperse the remaining tribe members so that the memory of the Modoc tribe would be erased within a generation.

Davis finally caught up to Captain Jack in June 1873 when the Modoc dissidents defected and led him to the Modoc chief’s hideaway. With Jack in custody at last, Davis assumed he would simply execute the Indian as a killer without the formality of legal process. Newspapers around the country had called for no less as a response to Captain Jack’s act of treachery. The New York Herald had predicted confidently that there would be “no desire to stay the hand of retribution.” The National Republican in Washington, D.C., had urged that the Modocs should “be exterminated, root and branch.” Even supporters of President Grant’s recently inaugurated peace policy toward the Indians conceded that the Modocs should be killed.

Within hours of Captain Jack’s capture, Davis issued orders for the Modoc chief’s execution. He scheduled the hanging for the next day at sunset. But as Davis drew up a list of those he intended to execute along with the Modoc chief, news arrived from Washington. The president ordered Davis to hold the Modoc prisoners pending further instructions.

THE INDIAN WARS of the post–Civil War West threw American views of the laws of armed conflict into a vast confusion. After 1871, Congress moved away from treating Indian tribes as independent nations by announcing that the United States would no longer enter into treaties with Indian tribes. Strangely, the treatment of Indians in armed conflict drew ever more heavily on principles drawn from the laws of war—laws that had typically applied only in armed conflict among civilized states.

The instructions of 1863 seemed to have excluded Indians from their scope; international law, Lieber’s text explained, protected only those who lived in modern organized sovereign states. Nonetheless, early signs of a turn toward the laws of war in Indian conflicts arose during the Civil War in the treatment of the Dakota Indians in Minnesota.

In August and September 1862, Dakota warriors associated with the Sioux Nation had launched a bloody series of assaults to reclaim land they had ceded to the United States. Disputes had arisen over payment for the land. The Dakota attacked white settler homesteads across the southwestern part of the state, killing 358 settlers in all, including women and children.

The American response was swift and ferocious. Major General John Pope, still smarting from his humiliating defeat at the Second Battle of Bull Run and now virtually exiled to the Military Department of the Northwest, ordered Colonel Henry Hastings Sibley to treat the Dakota “as maniacs or wild beasts,” and declared his intent “utterly to exterminate” them. Pope’s attitude was shared widely. “Nits,” one soldier told Colonel Sibley, “make lice.”

Yet in September and October, when he took into custody some 2,000 Dakota Indians, Colonel Sibley did not execute them summarily. Instead, he convened a five-officer military commission and tried the Dakota for murder and related crimes. Minnesota settlers complained bitterly about the delayed retaliation against the Dakota. (“Daniel Boone,” one newspaper editor protested, had “instituted no trial by jury when he caught a savage.”) But the settlers did not have to wait long. The military trials began two days after Sibley had begun to take the Dakota into custody. On the first day, the commission tried sixteen men, sentencing ten to death by hanging and acquitting six others. When the trials concluded on November 3, the commission had heard charges against 392 Dakota for murder, rape, and robbery. The commission convicted 323 warriors, 303 of whom it sentenced to death.
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The log cabin behind these Dakota-Sioux Indian prisoners was the site for military commission trials of 392 warriors, some 303 of whom were initially sentenced to death.



Historians of the Dakota conflict have focused on the procedural shortcomings of the military commissions, which were considerable. Most trials were extremely short: some lasted no more than five minutes. Key evidence was often provided by cooperating witnesses who otherwise faced execution themselves. No defense counsel appeared.

But the more interesting question is not whether the military commission trials were paragons of civil libertarian virtue (they were not), or even whether they lived up to the already dubious standards of trials in nineteenth-century courts (they did not). The real question is why U.S. officials held trials at all.18 Summary executions, after all, had been standard practice for American soldiers capturing Indians since the seventeenth century. In 1777, George Rogers Clark had executed Indians with an ax in full view of British forces at Fort Vincennes along the Wabash River. Forty years later, in the First Seminole War in Florida, Andrew Jackson executed Francis the Prophet and Homathlemico without even the pretense of a trial. In the Black Hawk War of 1832 in which Lincoln had played a small role, frontier volunteers had killed even Indian children without a second thought. “Kill the nits and you’ll have no lice,” said a member of the Illinois militia.

As recently as the 1850s, American armed forces in the West had been executing Indians summarily without compunction. In northern California, U.S. troops had trapped Indians on islands and killed them in what one officer described as natural slaughter pens. Colonel William S. Harney, known as “Squaw Killer,” forced nearly 200 Nebraska Sioux into caves and killed 85 of them after a member of the tribe killed a white settler’s cow. Even Ethan Allen Hitchcock, who was sharply critical of Harney and sympathized with many Indians, led an expedition along the Coquille River in Oregon that killed an entire Indian encampment in revenge for the killing of five white traders. Indeed, by 1862, some commanders in Missouri were applying the policy of summary execution not only to Indians but to Confederate guerrillas.

Yet even as summary executions continued, Indian campaigns after the Mexican War had begun little by little to adopt the trappings of a different approach. In the Oregon Territory in the 1850s, for example, Major Granville O. Haller, a veteran of the Mexican conflict, used hastily convened military commissions like those Winfield Scott had employed in Mexico to justify the execution of Wenneste Indian warriors accused of killing white settlers.

The military leadership in Minnesota had probably not learned about military commissions first-hand in Mexico. Henry Hastings Sibley had no military experience to speak of. But he may have heard talk of the Mexican commissions. He almost certainly got wind of the military commissions taking place in 1862 in Missouri under General Henry Halleck, who had just been promoted to general-in-chief of the Union Army. Only days before Sibley ordered the Minnesota trials, newspapers around the country had published Lincoln’s September 24 proclamation authorizing military commission trials of rebel insurgents and “their aiders and abettors.” By the last week of September 1862, military commissions were becoming standard practice in the U.S. armed forces. Sibley probably convened the commission for the Dakota simply because the idea of military commissions was in the air.

Once military commissions were in place in Minnesota, the laws of war began to shape the fate of the Dakota prisoners. Even though Francis Lieber had excluded Indians from the protections of the laws of war, he insisted that there were limits to what armies could do to them or any civilized enemy. Lieber thought that torture, for example, would clearly be beyond the pale, even if Indians inflicted it on U.S. soldiers first. Torture, he warned, would turn an army into a savage force like the one it was fighting. Now Secretary of the Navy Gideon Welles cautioned Lincoln against executing 300 Indians on similar grounds; it would, he warned, make the United States as much like “barbarians” as the Indians themselves. The Commissioner of Indian Affairs worried similarly that punishing men “who have laid down their arms and surrendered themselves as prisoners” would be “contrary to the spirit of the age.” At a moment when the South had captured thousands of Union soldiers, when Lincoln’s critics pilloried him for initiating a barbaric war of servile insurrection, the North could not afford to draw the charge of cruelly executing prisoners of war. And so, after agonizing over the cases for a month, Lincoln resolved them by applying a principle drawn from the laws of war. Distinguishing between those Indian warriors who had participated in massacres and those who had fought against soldiers and militia, he approved the death sentences of thirty-nine Dakota warriors and left the sentences of the others unresolved.

The implications of the formal framework of the laws of war became still clearer a year later when Sibley convened another military commission to try a sixteen-year-old Dakota named Wowinape, who had fled north to escape capture in 1862. The commission sentenced Wowinape to death by hanging for murders in the massacres of August 1862. But taking a cue from Lincoln’s attention to the distinctions of the laws of war, General John Pope reversed the conviction on the basis of a legal technicality (a “technical difficulty,” he called it) in the military commission that had convicted him.19 Rarely if ever had U.S. military force against Indians been so closely regulated by law. But then, the United States had rarely been prepared to execute so many Indian warriors at once, by law or otherwise. The military commissions had served to restrain the use of sheer force. But commissions had also been a legitimating device, a way of moving forward with mass executions on an unprecedented scale.

THE DAKOTA TRIALS loomed in the background in June 1873 when General Jefferson C. Davis reluctantly called a halt to the swift execution of Captain Jack and the Modoc warriors in Oregon. General John M. Schofield of the Army’s Division of the Pacific expressed grave concerns about the propriety of summary military executions under the laws of war. (Schofield had received a personalized copy of General Orders No. 100 from Henry Halleck ten years before.) Summary executions troubled William Tecumseh Sherman in Washington, too. But the military men were just as uncomfortable with Oregon governor LaFayette Grover’s proposal to try Captain Jack and his confederates as ordinary criminals in state court. Neither path seemed right.

It fell to U.S. Attorney General George Henry Williams to craft a legal strategy for the Modoc case. As a senator from Oregon a few years before, Williams had been a core member of the radical wing of the Republican Party and an author of the 1867 Reconstruction Act with its broad reauthorization of military commissions. He had introduced the Tenure of Office Act, which aimed to seize congressional control of the War Department from Andrew Johnson, and he had been a principal advocate of Johnson’s impeachment when the president tried to reclaim his authority. Now, building on his work in 1867, Williams advised President Grant that a military commission was the right way to proceed. Citing the prosecution of Henry Wirz and relying heavily on Attorney General Speed’s opinion in the Lincoln assassination case, Williams argued that General Orders No. 100 from the Civil War established the legal authority of military commissions to try violations of the laws of war. Its Article 13, he said, recognized a “common law of war” between nations. Its Articles 40 and 41 rejected the existence of any other body of law between nations at war with one another. And its Article 59 expressly allowed the prosecution of a soldier for offenses against the laws of war.

On the ground in Oregon, Davis could barely believe that dealing with Indians warranted such legal care. “I thought to avoid an unnecessary expense and the farce of a trial,” he told a reporter, “by doing the work myself.” But to his disgust, Grant approved Williams’s proposal for military commissions in the Modoc case. The United States charged Captain Jack and five other Modocs with murder in violation of the laws of war. After five days of trial at Fort Klamath in Oregon, the commission convicted them and sentenced each of them to death. Three months later, after the president commuted two sentences and approved the remaining four, the U.S. Army executed Captain Jack and three of his fellow Modocs on a gallows built especially for them. A newspaper correspondent at the scene reported that “Everything connected with the execution was in most perfect order and was performed in strict military precision.” The “majesty of the laws,” he added, had “been vindicated.”

IN MOST INDIAN CONFLICTS, the majesty of the law more often gave way to a mix of tragedy and farce.

When General Nelson A. Miles captured the Apache leader Geronimo in 1886, chaos broke out at the highest reaches of the U.S. government because no one could understand the Apache renegade’s legal status. President Grover Cleveland expressed the hope that Miles would simply hang him. The acting secretary of war contended that Geronimo should be tried and punished for murder by the civil authorities of the Territories of Arizona and New Mexico. General O. O. Howard objected that the terms of Geronimo’s surrender ruled out both of these possibilities. But no one was sure exactly what those terms were, and no one had thought to write them down at the time. Weeks later, an embarrassed President Cleveland was forced to ask Geronimo what he had understood to be the terms of his own surrender.

Ultimately, the War Department shipped Geronimo and his small band of warriors off to Fort Pickens in Florida as prisoners of war. For the next twenty-five years, the band would live in captivity, first in Florida, then in Alabama and later Oklahoma, held as prisoners of war from a conflict that had long since ended. But this was a prisoner of war status like few others. Their ranks included not only men captured in arms with Geronimo, but also women and children (400 people in all). Dozens of children born into captivity became prisoners of war at birth. The adults moved freely around the towns in which they were confined from sunup until sundown. They raised cattle and grew crops. Until he drank himself to death in 1909, Geronimo traveled around the country to take part in Wild West exhibitions hawking cheap souvenir bows and authentic Geronimo autographs, all while formally a prisoner from the Indian wars of the 1880s.

The Apache case was especially prolonged, but it was not unique in its halfhearted incorporation of the laws of war. Indians were held in circumstances that would never have justified prisoner of war treatment of southern soldiers in the Civil War. The sixty-nine Dakota Sioux acquitted in the Minnesota trials of 1862 were not released. They were simply imprisoned in Fort Snelling along with all the other fighting-age male Dakotas, without regard to whether the war in which they had fought was over. In the 1870s, the startling inclusion of children among the Indian prisoners of war led to the establishment of a school in Carlisle, Pennsylvania, to educate child prisoners from conflicts with the Cheyenne and Comanche. In the early 1890s, Judge Advocate General Lieber sustained the indefinite detention of an Apache chief named Eskiminzin, who had been arrested for aiding his son-in-law, a renegade scout in the U.S. Cavalry named Apache Kid. Lieber approved Eskiminzin’s captivity even though he could not say that there was a war and even though he could not identify a federal crime that the Apache might have committed.

Nor could the United States bring itself to enforce the laws of war strictly against its own soldiers in Indian conflicts. At Sand Creek in Colorado in 1864, the 3rd Colorado Volunteers slaughtered and mutilated some 200 Cheyenne and Arapaho Indians. Colonel John Chivington had ordered the deaths of men, women, and children alike. “Kill and scalp all, little and big,” he told his men. “Nits,” he scowled, echoing the now familiar refrain, “made lice.” A court of inquiry recommended a formal denunciation of the massacre, but levied no punishments against anyone involved.20

None of this could be squared easily with the ordinary laws of war. One problem, as Attorney General Amos Akerman put it in 1871, was the peculiarity of the legal status of Indians more generally. Indians were at once independent nations capable of going to war and making peace, and domestic dependencies under the authority of the U.S. Congress and the president. Some critics chafed at such contradictions and puzzles and urged a more thoroughgoing adoption of the rules of war as the blueprint for American policy. Men like O. O. Howard thought the best way to spread “the blessing of a knowledge” of the European laws of war among the “savage races” would be to set a good example. Others like Chivington and Davis could not understand the new application of law of war principles to the Indian conflicts at all. Summary execution and simple massacre, in their view, had been the standard tools of Indian fighting.

In the end, however, the postwar Army’s partial embrace of the laws of war in Indian conflicts fell somewhere between the two poles. This new ad hoc middle ground, between the virtually unbounded violence of the age of Jackson and the civilized limits of the Enlightenment laws of war, resembled Lincoln’s pragmatic and partial adoption of the laws of war in the first year of the Civil War. Just as Lincoln had embraced the laws of war in the very months in which the Union was ratcheting up the destructiveness of its war effort, now officers learned to put the language of humanity and law to work as a justification for violence against Indians on the western frontier.

Some historians have argued that Sherman and the U.S. Army learned a form of total war in the conflict with the South and then applied it in the Indian campaigns of the West. Others object that the Army had employed brutally destructive tactics against the Indians long before the Civil War and that the Army’s conduct at places like Sand Creek in 1864 and Wounded Knee in 1891 was far more indiscriminate and violent than anything directed against the South. Both positions misunderstand what the Civil War contributed to the postwar Indian campaigns. There was of course plenty of terrible violence used against Indians in the decades and centuries before the Civil War. What was new after the war—and what came out of it—was a confidence that the rules of civilized war no longer put undue restraints on the soldiers who sought to wage it. General Philip Sheridan (to whom the infamous phrase “the only good Indians I ever saw were dead” is usually attributed) justified violence in the Indian West in 1873 by asking whether it consisted of anything more than what the laws of war had been understood to permit in the South. “During the war, did any one hesitate to attack a village or town occupied by the enemy because women or children were within its limits? Did we cease to throw shells into Vicksburg or Atlanta because women or children were there?” Robert K. Evans, a recent graduate of the Military Academy at West Point and later a commander of the Army’s Philippine Department, argued a few years later that anyone who actually sat down and read General Orders No. 100 would understand that the laws of war endorsed retaliation against savages. Only the mawkish humanitarians of the East, Evans complained, prevented the Army from vindicating the stern vision of the 1863 code Lincoln had approved.

Francis Lieber and Abraham Lincoln had helped make the laws of war safe for Indian fighting. Hostilities with Indians could now be brought under the umbrella of the laws of war because the United States’ authoritative statement of those laws—a statement that carried with it the imprimaturs of Emancipation and Union victory—no longer interfered with the tactics employed in Indian conflicts. For some of the same reasons, many were beginning to ask whether the Civil War instructions might transform the international law of war in Europe as well.

The House in the Wood

IN JUNE 1859, a struggling Swiss banker named Henri Dunant caught up to the French army at the small town of Solferino in northern Italy. Dunant was seeking the French emperor, Napoleon III, in hopes of gaining the emperor’s consent to water rights critical to Dunant’s failing agricultural venture in French-controlled Algeria. Napoleon had marched from Paris with an army 120,000 strong to fight the Austrians on behalf of Italian unification, and Dunant had set off after him.

By chance, Dunant arrived at Solferino in the evening following a massive battle. Some 250,000 soldiers, French and Italian on one side, Austrian on the other, had fought in the heat of a blistering day. Now 30,000 wounded and 6,000 dead lay on the field. A late afternoon squall quickly turned the town’s roads into impassable mud, hindering efforts to reach the injured, let alone move them off the field. Those among the wounded who were able to evacuate themselves seemed to fill every available space in the already crowded town. Overwhelmed doctors performed battlefield amputations by the hundreds. The groans of thirsty and desperate men filled the air. Wounded men on all sides begged passersby to put them out of their misery.

Like a good Swiss businessman, Dunant tried to organize the situation. He mobilized teams of local women to bring food to the injured and to wash their wounds. He dispatched others to collect linen for bandages. He drafted boys as water carriers. He conscripted tourists, journalists, and businessmen into his efforts. He extended aid to the wounded regardless of nationality. Injured soldiers, he said, had no country. They were all brothers. Dunant’s efforts could hardly match the magnitude of the suffering on the field that evening, or the next day, or even the next day after that. But in a modest way, he had a made a difference.

Around Europe, men and women were having experiences startlingly like Dunant’s. In Great Britain, Florence Nightingale organized British hospital services in the Crimea and captured the attention of English newspaper readers with her indictment of the treatment of the sick and wounded. In Naples in 1861, a doctor named Ferdinando Palasciano delivered lectures proposing that wounded soldiers be treated as neutrals outside of combat. In Paris, a French pharmacist named Henri Arrault proposed a system of military ambulances that all armies would agree to exempt from attack. In the United States, New Yorkers including the designer of Central Park, Frederick Law Olmsted, and the prominent lawyer and diarist George Templeton Strong founded a Sanitary Commission to deliver aid to the wounded in the Civil War.

Back in his hometown of Geneva, his Algerian enterprise now in ruins, Dunant marshaled these disparate efforts into an organized project. He started by writing a book about what he had seen. He called it A Memory of Solferino. The book was a stunning exposé of war’s suffering. Behind the grand narrative of battle with its charges and countercharges, its heroic defenses and its sweeping assaults, Dunant revealed thousands of stories of extraordinary suffering: acts of brutality, smashed skulls, amputated limbs, and unendurable wounds. Suffering, Dunant forcefully insisted, was the real story of war. He distributed the book privately among friends in Geneva. His friends seemed to like it, so he printed more copies. Soon the book was being published in Leipzig, Paris, St. Petersburg, and Turin. Reform-minded men and women took up his work all across Europe. Dunant had touched a nerve. His powerful story did for the treatment of the wounded in Europe what Harriet Beecher Stowe’s Uncle Tom’s Cabin had done for slavery in the United States. But Dunant was more programmatic in his efforts than Stowe. His heartrending stories drew the reader ineluctably to a proposal at the book’s end: a plan that would offer humanitarian care to the wounded on the field. Dunant proposed the creation of a new international organization that would formalize on a massive and far more effective scale the ad hoc volunteer efforts he had patched together in the aftermath of battle in 1859.

With the help of wealthy Swiss colleagues, Dunant convened conferences of European states at Geneva in 1863 and 1864 to craft terms for a treaty that would formalize the ad hoc system of volunteers he had put in place at Solferino. The first Geneva Convention followed. Twelve European states—including Belgium, Denmark, France, the Netherlands, Prussia, and Switzerland—took up one of the Enlightenment’s great devices for limiting the destructive effects of war at sea and applied it to make new humanitarian progress in war on land. They agreed to treat ambulances and military hospitals not as enemies but as neutrals. The men and women employed in them, as well as inhabitants of the vicinity helping the wounded after a battle had finished, would be treated as neutrals, too. A distinctive arm badge—a red cross on a white ground—marked off its wearers as neutral humanitarian workers and thus exempt from the vicissitudes of combat.

DURING THE CIVIL WAR, Francis Lieber had lobbied his friends Henry Halleck and Charles Sumner to appoint him as the American delegate to the 1864 diplomatic conference in Geneva. “Am I not the man that ought to be sent?” he pleaded. But the pressing business of the Civil War, as well as the United States’ long tradition of avoiding entanglements in European diplomacy, prevented Lincoln and Secretary of State Seward from officially participating in the Geneva conference. A skeletal delegation of the U.S. Sanitary Commission attended, but only for the limited purpose of sharing information about humanitarian work in the American conflict.

What Lieber had grasped was that new proposals for the laws of war were emerging all around the Atlantic world. “Our No. 100,” Lieber told Halleck in 1864, had contributed its share to “the progress of our race,” and now the advancement of civilization was continuing onward. Countless factors seemed to press in the same direction. War correspondents like William Howard Russell, who covered both the Crimean War and the Civil War for The Times of London, brought the face of battle into the homes of a burgeoning (and increasingly literate) middle class. The founder of the New York Times, Henry Raymond, reported from the field at Solferino, where he encountered Dunant wearing his trademark white suit in the midst of the carnage. War photographers like Roger Fenton in the Crimea and Mathew Brady and Alexander Gardner in America did in a few iconic pictures of death what the newspapers did in thousands of words. Armies themselves were changing. Eighteenth-century mercenary armies led by aristocratic officer corps had given way to vast mobilizations of citizen soldiers, imbued with the nationalistic spirit of the age. Even the weapons those soldiers used were different in ways that summoned a new legal architecture for combat. Improved rifling technology—the grooved barrels in infantry muskets—rendered obsolete the compact fighting formations of Napoleonic warfare and undid the tight boundaries of the eighteenth-century battlefield. The same technology that mowed down George Pickett’s men at Gettysburg in 1863 also empowered irregulars ranging from Confederate guerrillas to the so-called Franc-tireurs of the war between France and Prussia in 1870–71. All these things—and more—prompted new initiatives in the laws of war.

Indeed, an entire generation of humanitarian reformers soon came to hope that the American code of 1863 and the Swiss convention of 1864 might be signs of a new epoch of moral progress, one that would not only ameliorate the horrors of war but one day even abolish it altogether. War had been a scourge of mankind since the beginnings of time, to be sure. But so had slavery. If the nineteenth century had managed to abolish the master’s lash, why not the soldier’s sword as well? In the United States, men such as the prominent Massachusetts pastor Richard Salter Storrs and Charles Loring Brace, the influential secretary of the New York Children’s Aid Society, wrote best-selling books and delivered public lectures citing Lincoln’s instructions for the Union armies as evidence of just such moral progress. The British jurist Sheldon Amos thought there was reason to believe that humanitarian reform would nurture “the very moral sentiment which, in time, will become the direct agency for the abolition of War itself.” Many of the men behind the Geneva Convention in 1864 aimed one day to end the wars that for the time being they sought to humanize. Dunant signaled as much in his Memory of Solferino, where he echoed Sumner’s early pacifism. War, Dunant said, turned men into murderers. Others, like the Swiss Gustave Moynier, who took over leadership of the International Committee of the Red Cross when Dunant proved too abidingly eccentric, told his fellow members of the organization that in the long run the brotherly sentiment nurtured by the Geneva Convention would make war itself seem as atavistic and barbaric as the acts of cruelty that the laws of war already prohibited. “La civilisation de la guerre—the humanizing of war—could end only in its abolition,” Moynier declared.

Reformers’ ambitions, however, ran ahead of the facts on the ground. Getting the states of late nineteenth-century Europe to agree to the Geneva Convention had proved relatively simple. Its terms dealt only with wounded men whose usefulness to any of the armies of Europe had, for all intents and purposes, come to an end. Indeed, it was not peacemakers who turned Dunant’s Geneva principles of 1864 into a new body of international law, but rather some of the most uncompromising statesmen of the day. The militarists of Prussia (an army with a state, rather than a state with an army, the French revolutionary figure Mirabeau had quipped) took up the Geneva project of humanitarian aid to the wounded with more energy and enthusiasm than virtually any country in Europe, save perhaps Switzerland itself. When Prussia fought and decisively defeated Austria in 1866, it already had in place 120 different networks of volunteers to do the work of caring for the wounded under the Geneva rules. In the United States, which had not been formally represented in Geneva in 1864, the Senate finally ratified the convention only in 1882, when it acted at the behest of Secretary of State James “Jingo Jim” Blaine, whose central diplomatic legacy was to set the United States on a path toward more military interventions in Latin America.

Outside the relatively narrow issue of wounded soldiers, however, the leaders of powerful states were highly suspicious of any attempt to extend Dunant’s humanitarian constraints into combat itself. Prussian military leaders objected vehemently to the barely concealed pacifist leanings of the humanitarian reformers. Field Marshal Helmuth von Moltke, the long-serving chief of staff of the Prussian army, spoke for many in Germany and elsewhere when he derided “perpetual peace” as “a dream,” and “not even a beautiful dream” at that. War, he insisted, fostered “the noblest virtues of mankind”—courage, self-sacrifice, and fidelity to duty. And although civilization had brought with it a general “softening of manners,” von Moltke warned that limiting the excesses of war was best left to the discipline of modern armies, not to the humanitarian efforts of lawyers and reformers. “The greatest kindness in war,” von Moltke told the prominent European international lawyer Johann Caspar Bluntschli, “is to bring it to a speedy conclusion.” Indeed, by the end of the century German officers worried that “it was impossible both to conduct a war successfully and observe the laws of war.” Military necessity, they insisted, took “absolute precedence over any considerations for the law and customs of war.”

Reaching consensus on rules of conduct was made even harder by the dense thicket of European rivalries. Proposals from the Russians immediately came under suspicion in Britain and Germany, where statesmen searched for ulterior motives. Suggestions from powerful states such as Prussia seemed to threaten small states such as Belgium, whose efforts in turn seemed designed to make hostile occupation as onerous as possible for strong occupiers and as gentle as possible for weaker occupied nations. Whenever the laws of war implicated the balance of power, diplomatic efforts came to a standstill. If international lawyers were to gain the consent of the states of Europe, they would need to accommodate themselves to the claims of powerful armies while finding a way to sidestep the rivalries of European politics.

THE AMERICAN GENERAL ORDERS of 1863 arrived on the European stage as a kind of deus ex machina in the emerging drama of the European laws of war, one that offered a way to break the logjam that had blocked negotiations over the laws of war.

The document was instantly influential. As soon as Lincoln issued it, Lieber had sent copies to lawyers and statesmen in Berlin, Heidelberg, and Paris. European jurists understood exactly how useful the American contribution could be. Indeed, they sometimes seemed to claim American roots for their law of war projects whenever possible. Bluntschli dedicated his influential work to “Professor Dr. Franz Lieber in New-York” and credited “Präsidenten Lincoln” and “Professor Lieber” (“mein lieber Freund!”) as his inspiration. He cited Lieber as inspiring the Institute of International Law, an important organization he founded with other international lawyers in Ghent in 1873. His Modern Laws of War of Civilized States (Das moderne Kriegsrecht der civilisirten Staten), which became the Germans’ text on the laws of war in the Prussian wars with Austria and France, was little more than a translation of Lieber’s “Old Hundred.” Bluntschli’s work was littered with references to the American Civil War code (the Amerikanische Kriegsartikel). Five years later, Bluntschli drew on Lieber’s Code to put into print Lieber’s new term in the laws of war: “war crime,” or Kriegsverbrechen in the German. Lieber had used the term, though not in print. The idea had been implicit in the American experience from the Mexican War forward. Under the aegis of Lieber and Bluntschli, the idea of the war crime would shape the culture of warfare for at least the next century and a half.

General Orders No. 100 inspired imitators all across Europe. Bluntschli’s work appeared in 1866 in Prussia. Military manuals on the laws of war followed in the Netherlands (1871), France (1877), Serbia (1879), Spain (1882), Portugal (1890), Great Britain (1894), and Italy (1896). Russia had a law of war manual in place by the time of the Russo-Turkish War of 1877–78. As the distinguished English jurist Henry Sumner Maine said, Lieber had set an example of “the formation of a practical Manual” that could be adapted to suit “the officers of each nation.”

To harmonize the proliferating manuals on the international rules of warfare, members of the Russian foreign ministry developed Lieber’s code into a proposal for a pan-European conference in 1874. When an ambitious midlevel civil servant in the Russian Ministry of Foreign Affairs named Fedor Fedorovich Martens first suggested the conference, he prepared a private draft for the Russian war minister that carefully cross-listed the articles of Lieber’s code alongside the parallel provisions of his own proposed text. When the convention delegates assembled in Brussels in 1874, Martens introduced the initial draft convention as an amended version of Lieber’s work in the Civil War.

Lieber’s handiwork in 1862–63 was indeed apparent in the Russian proposal. Following Lieber’s response to the 1862 prisoner parole controversies, Martens described the parole of prisoners as something permissible only with the consent of both the captor state and the captive’s own government. Lieber had responded to the guerrilla problem and the threat of slave insurrection by providing that noncombatants who rose up in a territory already occupied by the enemy were not legitimate combatants and were liable to be treated as criminals; Martens followed suit. And like the code of 1863, the Martens draft left vast discretion to the doctrine of “military necessity.” If necessity so demanded, even the execution of prisoners was permissible in Martens’s initial draft, just as it had been under the terms of Lieber’s code. Necessity, on Martens’s account as in Lieber’s, allowed the “seizure and destruction of everything that is necessary to the enemy in order to carry on the war,” as well as everything that “hinders the success of warlike operations.” As humanitarian critics noted at the time, even the gentlest provisions of texts like the Lieber code of 1863 and the Brussels Declaration of 1874 were shadowed by potentially eviscerating exceptions for the imperatives of military necessity.

Crucially, the American example offered an ingenious solution to the most difficult and contested issue in European law of war debates. The questions about guerrilla fighters that had arisen in Mexico in the 1840s and that Lieber had addressed in Missouri in 1862 turned out to be very much like the fast-emerging problem of irregular soldiers in European warfare. Were irregular combatants eligible for the privileges of prisoners of war? In 1871, when French farmers had fired on Prussian occupiers, the Prussians had required that any combatant be commissioned by a competent authority or otherwise be treated as a criminal. The Prussians had executed Franc-tireurs by the score. But the Prussian policy proved hotly controversial. And in the aftermath of the Franco-Prussian conflict, insiders thought that the hardest question to resolve in the laws of war would be “to whom does the right of combatant belong, in the case when a war is one of peoples, when the population, or a portion of it, has taken up arms?” The strong armies of Germany proposed a hard-and-fast rule favoring occupiers. After the eighth day of a conflict, they said, the privileges of lawful soldiers ought to be extended only to those wearing uniforms and acting “in direct subordination to a supreme commander-in-chief”; all other fighters would be simple criminals from that day forward. Smaller states, however, refused to go along, no doubt imagining with trepidation the risk of future German occupation. Belgium, which had good reason for concern, argued in favor of the opposite rule. Populations rising in self-defense, the Belgians contended, ought to be given all the privileges of soldiers indefinitely.

Lieber’s approach to the problem in 1862 cut through the knot of strong states and weak states. Martens, in particular, drew self-consciously on the functional strategy Lieber had crafted for defining soldiers and distinguishing them from criminal guerrillas. At Brussels in 1874, Martens adopted Lieber’s functional redefinition of legitimate combatants, minimizing the significance of formal commissions and official uniforms, and emphasizing instead characteristics such as command control, distinctive insignia or marks, the open carrying of arms, and the observance of the laws and customs of war. By the end of the century, these four functional characteristics of soldiers had solidified into a widely accepted definition of the soldier, and indeed they have lasted as such into the twenty-first century.

The American instructions of 1863 also helped men like Bluntschli and Martens distinguish themselves and the laws of war they meant to promote from the efforts of the secret pacifists at Geneva. Lieber’s personal views were far closer to those of the German von Moltke than they were to those of the Swiss Dunant. Bluntschli said of Lieber that he remained “fully aware that, in time of war . . . the harshest measures and most reckless exactions cannot be denied; and that tender-hearted sentimentality is here all the more out of place, because the greater the energy employed in carrying on the war, the sooner will it be brought to an end, and the normal condition of peace restored.” The code Lieber had drafted was made up of rules that could appeal to the strong states of Europe and even to the most unsentimental of Europe’s military men. Lincoln, after all, had adopted the code not to make peace but to make war. He had done so at just the moment when his nation’s wartime fortunes seemed at their nadir. And Lincoln had won his war.

The American code had made the laws of war safe for the powerful states of late nineteenth-century Europe, just as it had for the Indian wars in the American West. In doing so, it touched off a battle over the meaning of international law in wartime. Would the laws of war be merely a tool for powerful armies? Or would accepting the idea of constraints slowly shape the conduct of strong states? Could a law of war that deferred to von Moltke also create meaningful moral limits on war’s destructiveness?

IN A CONTEST for the soul of the law of war, Alfred Thayer Mahan would have played the Devil. An exceedingly tall man, with a bald pate, Mephistophelean beard, and baleful glare, Mahan was born on the campus of the Military Academy at West Point in 1840, the oldest child of Dennis Hart Mahan, who was the academy’s dominant figure for fifty years. From 1821 to 1871, the elder Mahan had adapted the axioms of French military strategy to instruct cadets in the conditions of American combat. He raised his children in a military spirit of rigorous and unquestioning adherence to rules. He gave his son the middle name Thayer in honor of Sylvanus Thayer, the superintendent of the Military Academy who had reorganized the school according to the professional standards of the French military model and defended its independence against Andrew Jackson’s political meddling. As a boy, the younger Mahan grew up at West Point in a household that combined what Mahan’s biographer calls “strict military obedience” with “a stern, literalist and fundamentalist form of Episcopalianism.” His father’s life was so bound up in the rigid order of the Military Academy that when Dennis Hart Mahan was at last forced out of the academy in 1871 at the age of sixty-nine, he stepped off the rear of a Hudson River steamboat into the vessel’s churning wheels and killed himself.

It is too strong to describe Mahan’s life as a rejection of his rulebound upbringing, though some biographers have been tempted to do so. His great act of defiance—signing up for the Naval Academy in Annapolis against his West Point father’s wishes—looked more like thinly disguised emulation than rebellion. Yet one way or another, Mahan came to be known as a student not of rules but of power. Where his father had mastered the axioms of nineteenth-century tactics, Mahan became his generation’s great prophet of power at a moment in history when an increasingly strong United States had begun to wield global authority.

In 1890, while serving as an instructor at the new Naval War College in Rhode Island, Mahan became a celebrity in the Atlantic world when he published a book entitled The Influence of Sea Power Upon History. Two years later, he published a sequel: The Influence of Sea Power Upon the French Revolution and Empire. Mahan’s thesis was that the exercise of power—and in particular the use of navies—propelled modern history. Over the next twenty years, as the world’s strongest states engaged in an arms race on the seas, Mahan became the voice of a new age of naval power. His work was translated widely and read around the world. Books and articles poured from his pen right up until his death in 1914. So great was Mahan’s influence that more than three decades later, Henry Stimson, who served as U.S. secretary of war in World War II, would remember the Navy Department of Mahan’s era as existing in “a dim religious world in which Neptune was God, Mahan his prophet, and the United States Navy the only true Church.”

In virtually everything that he wrote, Mahan presented world history as the story of armed struggle. “Step by step,” he wrote, “man has ascended by means of the sword.” Mahan disavowed jingoism and wars of conquest. But he believed that just causes required powerful nations to use force to vindicate the right. “Power,” he contended, was “a faculty of national life” given to particular peoples by God, and God expected those peoples to exercise it righteously.

Law was a thin reed in Mahan’s stormy battles for justice and civilization. Laws were mankind’s feeble attempt to codify universal moral imperatives. As a guide to moral action, he observed, they were often badly misleading. Some laws were simply unjust. In the pre–Civil War republic, Mahan liked to say, men of principle had defied fugitive slave laws. And rightly so. Nations, Mahan argued, had an even greater obligation to do justice in the face of misguided laws, for nations had a far greater capacity than individuals to use force in the name of righteousness, regardless of what the law said. Mahan conceded that it was dangerous to encourage lawbreaking. But he could come to no other conclusion than that it was a nation’s inescapable duty to evaluate its moral obligations without undue deference to the dictates of the law.

Mahan’s low regard for law made him a striking choice when, on the eve of a new century, Secretary of State John Hay selected Mahan as a delegate to a conference in The Hague convened by Czar Nicholas II to hammer out a new international law of war and peace. And yet for Hay, the choice was a natural one. Thirty-five years before, Hay had served as President Lincoln’s private secretary. Now Hay chose a man very close to the ideas of war and law that Francis Lieber had infused into the code of 1863 and that Lincoln had developed over the course of his presidency. Lieber, too, had rebelled at elaborate legal schemes that sought to substitute themselves for first principles of justice. Now Mahan, by force of his ideas and his overpowering personality, became the dominant member of the American delegation at the conference that would turn the code Lincoln issued in 1863 into the founding document of the twentieth century’s laws of war.

IN AUGUST 1898, the Russian foreign minister Count Muraviev surprised diplomats to the Romanov court by handing out a proposal for a conference on European disarmament and peace. (Ethan Allen Hitchcock, nephew and namesake of Civil War general Ethan Allen Hitchcock, accepted the message for the United States.) News of the czar’s initiative quickly electrified resurgent peace movements around the world. In the United States, in particular, where pacifists were still recovering from the blow of the Civil War, the inheritors of the antebellum peace societies reacted with a special jolt of enthusiasm. Here at last, in a conference convening the great states of the world, might be a forum that could live up to the grandeur of their ambitions.

The enthusiasm of hopeful pacifists, however, was matched by the cynicism of diplomats and military men. Mahan saw the czar’s call for the Hague conference as a defensive reaction to the new fact of U.S. power after the brief Spanish-American War of 1898. The American ambassador in St. Petersburg wrote to Secretary of State Hay warning that the United States should discount “the humanitarian aspect” of the Russian proposal. In “the ordinary Russian mind,” he said, “the semi-oriental influences and traditions of the people have bred in them a slight regard for the value of human life.” Others speculated that the czar’s ministers were desperate to find a way to slow a European arms race with which the Russian treasury could no longer keep up. No wonder Andrew D. White, the longtime American diplomat chosen as the leader of the American delegation, expressed a “hopeless skepticism” about the conference’s prospects.

In May 1899, delegations from twenty-six countries gathered in The Hague. They represented twenty European states, as well as four from Asia (China, Japan, Persia, and Siam), plus two from the Americas (Mexico and the United States). The delegates met at the House in the Wood, a seventeenth-century summer palace built just outside of town for the wife of the Dutch Stadholder, Prince Frederick Henry of Orange. It was a stately brick mansion with crisp white window frames and exquisite gardens. Over the door to the conference room hung an allegorical painting (by a protégé of the Flemish painter Rubens) of the Peace of Westphalia, the system of seventeenth-century treaties that had brought an end to the brutal Thirty Years’ War and initiated the modern system of European states.

But not even a felicitous site could overcome the obstacles standing in the way of agreements on most of the conference’s agenda items. When the delegates turned to the business at hand, it quickly became clear that arms agreements of the kind the czar’s ministers seemed to desire would be impossible to attain. Any agreement to freeze in place an existing technology, or to reduce the growth of arms budgets, would create winners and losers. No such agreement could gain the unanimous consent of the delegations. Secretary Hay, for one, had instructed the U.S. delegation flatly that they were not to enter into any arms limitations discussions because the U.S. level of armament was so low compared to European powers.

Proposals for the peaceful arbitration of national disputes fared only slightly better. Arbitration was a favorite of the American peace movement, which saw the United States as international arbitration’s great champion. Twice in the nineteenth century—once after the War of 1812 and then again after the Civil War—the United States had successfully arbitrated disputes over British conduct in wartime. But arbitration, too, faced high hurdles at the conference. In particular, Germany opposed the idea of obligatory arbitration (Mahan did too), and the German position forced the Hague Peace Conference to adopt a watered-down system of purely voluntary arbitration. The English jurist Thomas Erskine Holland dismissed it as amounting “to really nothing.”

Russian statesmen thought it imperative for the czar’s reputation that something concrete come out of the conference. And so, facing inability to get agreements on armaments or mandatory arbitration, the delegates turned to the laws of war. Over the course of the summer of 1899, the delegations took the Geneva Convention’s rules for wounded soldiers on land and adapted them for naval warfare. They debated limits on the means and methods of combat. And most important of all, they forged a general revision of the laws and customs of war. The Russian minister F. F. Martens, who had initiated the Brussels talks a quarter century before and who now headed the Hague committee charged with updating the laws of war, credited Lincoln and Lieber with creating a blueprint for the committee’s work. Martens adopted Lieber’s functional evaluation of prisoner of war status. But the Hague committee took the American example and built on it substantially. Even the American delegation described the work of the committee as a distinct advance on the Civil War code of 1863. Where Lincoln’s instructions had permitted the execution of prisoners when a commander found himself in “great straits,” the Hague Convention prohibited prisoner execution altogether and required humane treatment under all circumstances. (For one thing, the signatory states of Europe and North America now all had the administrative capacity to hold and maintain prisoners without being strategically disadvantaged.) There was a difference in the spirit of the two documents as well, though it was not clear whether or how this translated into differences in the law. In the 1863 rules, Lieber had set out a terrifying list of the kinds of violence that war admitted and had admonished that sharp wars were shorter and thus more humane. He had written that, above all, saving the country was the paramount consideration. The Hague Conference’s law of war convention, on the other hand, cautioned against destruction, observing in a clause usually attributed to Martens that even in the absence of a particular rule or prohibition, “populations and belligerents remain under the protection and empire of the principles of international law” in wartime.

Nonetheless, the delegates proved to be sharply divided on critical questions, including the core question for humanitarian law. Were limits on war’s destructiveness really humanitarian at all? The conveners insisted that they were. The Russian president of a Second Hague Conference in 1907 would warn that while he had “heard the opinion expressed that it was an absolutely mistaken idea to seek to diminish the horrors of war,” it seemed to him “an absolutely specious opinion.” Yet that was precisely the opinion Mahan held. Indeed, the theorist of naval power held views closer to those of von Moltke and Lieber—and even Clausewitz—than to those of the humanitarian reformers. Mahan saw the world in bleak terms; Andrew White liked to say of Mahan that “when he speaks, the millennium fades.” But Mahan was not alone in his skepticism of humanitarian reform. Secretary Hay’s instructions to the American delegation approached legal limits for war with much the same caution. With respect to new forms of explosives, as well as to aerial projectiles launched from hot air balloons and new and more destructive technologies of naval warfare, Hay instructed the American delegates to the Hague Conference that it was “doubtful if wars are to be diminished by rendering them less destructive.” To the contrary, Hay warned, the “plain lesson of history” was that “periods of peace have been longer protracted as the cost and destructiveness of war have increased.” Moreover, as Hay saw it, limitations on new technologies of destruction were especially dangerous for the United States, since “the inventive genius” of entrepreneurial Americans was one of the nation’s great strategic advantages.

Mahan ensured that the U.S. representatives would vindicate Hay’s skeptical view. Andrew White, who headed the U.S. delegation, was no lightweight. He had been president of Cornell University and minister to Germany and Russia. He was the sitting ambassador to Germany when the conference began. But he was no match for the forcible Mahan.

The imposing Navy man also completely dominated Captain William R. Crozier, the American military delegate. Crozier was better known as an inventor of artillery devices than as a diplomat or strategist. He could claim credit for the Buffington-Crozier disappearing gun carriage, but he turned out to be out of his depth at the conference. Once Mahan got to him, however, Crozier served as a perfectly adequate mouthpiece for Mahan’s views. In committees on which he represented the United States, Crozier first voted in favor of prohibitions on projectiles from hot air balloons and on so-called dumdum bullets that tumbled or expanded inside their target. But after Crozier consulted with Mahan, he changed his views on both questions. New technologies, Mahan admonished, might well improve navigation and make it possible for balloons to deliver decisive firepower to the battlefield without undue risk to noncombatants. In the long run, aerial warfare might thereby become the favored humanitarian way of war, reducing war’s death toll and shortening its duration. In the right circumstances, the dumdum bullet might similarly turn out to be more humane than any alternative. British major general Sir John Ardagh, for example, contended that in combat in Africa or India, dumdum bullets could stop an onrushing savage when ordinary bullets would not. Crozier offered a substitute provision that would have prohibited the use of bullets inflicting “wounds of useless cruelty.” When the conference rejected his substitute, Crozier and the British delegate cast the only two votes against the dumdum bullet ban. No other country joined them.21

Mahan himself took the lead role for the United States in discussing a proposed prohibition on the use of projectiles designed to spread asphyxiating gases, and here too he took a position against the weight of the conference. As White later recounted, Mahan believed that a ban on poison gas “would prove to be rather harmful than helpful to the cause of peace.” Mahan announced that it was illogical and inhumane to be “tender about asphyxiating men with gas, when all were prepared to admit that it was allowable to blow the bottom out of an ironclad at midnight,” thus causing 400 or 500 men to drown. Mahan’s logic was the same with gas as it had been with balloons. Who was to say that under certain circumstances, gas might not be more humane than the gruesome destructive force of traditional military ordinance and explosive charges? It was the same logic, moreover, that Francis Lieber had brought to the laws of war and that had initially inclined him to oppose a ban on the use of poisons when he gave his public lectures on the laws of war at Columbia Law School in the winter of 1861–62. Though White initially opposed Mahan on the asphyxiating gas rule, he soon gave way to his colleague. At the end of the conference, the United States would vote against the prohibition on dumdum bullets, against the ban on asphyxiating gases, and would insist on a sunset provision limiting the prohibition on projectiles from hot air balloons to five years.

Even then, Mahan was not done. Secretary Hay had instructed White to push for the immunity of private property at sea. Few ideas were nearer to the heart of the American law of war tradition. Ben Franklin had promoted the idea in the 1770s and 1780s. So had John Quincy Adams in the 1820s. William Marcy and Franklin Pierce had advocated the immunity of private property as an alternative to the privateering prohibition of the Declaration of Paris in 1856. But privately Mahan was violently opposed to any attempt to exempt private property from seizure in wartime. Indeed, he even resisted the old American position that free ships made free goods, the rule under which neutral ships’ cargoes were to be immune from seizure at sea. Stopping commerce on the high seas had been a critical factor in Britain’s defeat of Napoleon, and the anglophilic Mahan was loath to let that power slip out of the hands of the American and British navies now. The Russian conveners kept the issue off the agenda in 1899; but when delegations returned to The Hague in 1907 for a follow-up conference, Mahan persuaded President Theodore Roosevelt, Secretary of State Elihu Root, and a new U.S. delegation to torpedo any movement to exempt private property, even though such an exemption was still officially part of the American program at the conference. Echoing Mahan, Secretary Root told the British foreign secretary Sir Edward Grey and the U.S. delegation that the threat of losing property in sharp wars at sea would incline the world toward peace. Indeed, the risk of losing their property would turn merchants around the world into a permanent lobby for peace. Grey agreed; “limited liability” wars, he said, were dangerous. The immunity of private property at sea would have to await another day.

FOR ALL THE Peace Conference’s limits, the law of war convention at The Hague was a considerable success. Mahan may have helped to reign in the conference’s most ambitious initiatives for controlling the means and methods of war. But relying in large part on American contributions from the Civil War onward, The Hague conference had produced a treaty for the law of war on which a large share of the world’s sovereign states could agree. The Hague Convention even endorsed the form of the 1863 pamphlet. It required its signatory states to issue instructions to their armed forces, instructions to be drawn up in the image of Lincoln’s instruction manual for the Union armies.

Yet there was a difficulty haunting the laws of war even at the moment of their apparent success. Would the conduct that had once seemed morally permissible for the world-historic ends of abolition also prove justified in wars of empire? The conceit of the Enlightenment’s customs and usages of warfare had been that the permissible means and methods of war could be understood independently of the justice of the cause in which they were deployed. The Civil War code had called that premise into question. But at the turn of the twentieth century, wars of empire sundered the connection between the new laws of war and the moral force of the antislavery effort that had precipitated their birth. Therein loomed a crisis for the law.

To the Philippines and Back Again

THE UNITED STATES went to war with Spain in 1898 deeply divided over its place in the world. A generation of aggressive imperialists, including Assistant Secretary of the Navy Theodore Roosevelt, saw the American overthrow of tottering Spanish imperial outposts in Cuba, Puerto Rico, Guam, and the Philippines as ratification of the kinds of global power that Mahan had imagined for the fast-growing republic. Missionary statesmen like the Congregationalist leader Josiah Strong thought that the United States was “divinely commissioned” to help the backward peoples of the world and to spread the blessings of American civilization. Roosevelt called the American campaign “a war for liberty and human rights.” But many anti-imperialist critics worried that American traditions of liberty would be at risk in a republic turned into an empire. Others decried the incorporation of millions of nonwhite people into what they imagined was an Anglo-Saxon country. The controversy was especially acute with respect to the Philippines. Advocates of naval power longed for a coaling station and foothold in the western Pacific. Critics viewed the peoples of the Philippines as irredeemable savages whose annexation would degrade the American character and corrupt its institutions.

One result of the sharp domestic disagreements over the war was that no one really knew what would happen when the conflict arrived in the Pacific islands. For years, Filipino independence forces led by the handsome and charismatic Emilio Aguinaldo had been fighting against Spain and claiming (much as Washington and Jefferson had in the 1770s) the privileges of “a civilized” and “peace-loving” independent state. Now, in the summer of 1898, American forces under Commodore George Dewey, commander of the American fleet at Manila, forged an uneasy alliance with Aguinaldo’s fighters in their common cause against Spain. Officials of the American State Department in the Pacific assured the Filipino leader of the United States’ intent to cooperate with his independence efforts. But the truth of U.S. intentions was more ambiguous; and as President William McKinley dithered about whether to retain the Philippines after peace with Spain, tensions quickly heightened. For six months after Spain’s defeat in August, the United States managed by a combination of untruths and misunderstandings to keep Aguinaldo guessing about American postwar plans for the archipelago. When it became clear that the United States had no intention of leaving, hostilities broke out in a war that proved far more difficult and deadly than the one Americans had fought with Spain.

The Philippine War of 1899–1902 produced a law of war crisis like none to that point in American history, though it bore an eerie resemblance to the controversies that would arise in Vietnam in the 1960s and in Afghanistan and Iraq in the early 2000s. After months of losing conventional battles against U.S. forces, Aguinaldo followed the Mexican example from 1847 and turned to guerrilla warfare. Among his advisers were men who admired the combat tactics of the American Indians; others adapted tactics drawn from the Cuban resistance to Spain and the Boer War against the British in South Africa. The violence of their campaign was often horrific. Corpses were mutilated; bodies were cut open and stuffed with food to attract voracious tropical ants. The insurgents executed prisoners, especially natives who collaborated with the American forces. Noncombatants were executed, too. The insurgents used poison and killed men under the protection of truce flags. American accounts of insurgent atrocities were often self-serving, but a Senate committee on the Philippines had no trouble filling reports with hundreds of credible episodes of brutal violence by insurgents.

Filipino leaders conceded that their tactics were harsh. But they also insisted that Americans unfairly tilted the standards in their favor. Aguinaldo’s principal adviser Apolinario Mabini (widely known as “the brains of the revolution”) told American general James Bell that the so-called rules of civilized combat that purported to require Filipinos to fight in uniforms in the open were designed simply to promote the power of strong armies at the expense of powerless peoples. Guerrilla warfare was the weapon of the weak, Mabini contended, and “when it comes to defending their homes and their freedoms against an invasion,” Mabini made clear that he would be willing to resort to extraordinary means. In 1863, Francis Lieber had written that saving the country was paramount to all other considerations. Mabini now insisted that it was precisely a mark of the Filipinos’ status as a civilized people that they would fight doggedly to save theirs.

The U.S. Army responded with a retaliatory campaign of startling violence and destruction. Reports of exceptionally harsh treatment of Filipino prisoners began to trickle back to the United States as early as May 1899. Over the next two years, American officers ordered or condoned dozens of prisoner executions, and perhaps more. Mass incarcerations put between 1,500 and 2,000 Filipinos in prison. Concentration camps moved civilians out of their homes and killed thousands when epidemics struck the overcrowded facilities. American troops destroyed large amounts of property and food supplies in the name of denying resources to the insurgents. In March 1901, when brigadier general and Congressional Medal of Honor winner Frederick Funston acquired evidence (possibly by torture) of Aguinaldo’s whereabouts, he sent a band of American soldiers and Filipino scouts disguised as insurgents to capture him. President Roosevelt quietly asked the international law expert Theodore Woolsey of Yale University to defend the legality of the ruse in the pages of the popular press, but the use of enemy garb was clearly unlawful. Lieber’s General Orders No. 100 had said so unequivocally, and in other contexts American officials said as much themselves. Funston’s daring gambit was an impetuous breach of the basic laws of war.

Funston’s ruse looked positively tame in comparison to some of the tactics American commanders were adopting. In the fall of 1901, General Jacob Smith reacted to the massacre of fifty-nine American soldiers in the town of Balangiga by ordering his men to retaliate against the entire island. Smith ordered his men “to kill and burn all persons who are capable of bearing arms in actual hostilities against the United States.” Who was so capable? Any person over ten years old, Smith explained. The interior of the island of Samar, he instructed his men, “must be made a howling wilderness.”

Most strikingly, American forces in the Philippines resorted to a systematic and widespread campaign of torture unlike anything in more than a century of American history. Officers hanged Filipino prisoners by the neck until they agreed to talk. They lowered prisoners headfirst in water to threaten drowning. The torture they employed most often was known as the water cure. The practice was designed to cause the perception—indeed, the reality—of drowning. While three or four soldiers held a man down, a carbine barrel would be shoved into his mouth making it impossible for him to close his jaws. With his head held back, water was poured into his mouth and nostrils until he became unconscious, at which point the torturers rolled him over or struck him in the stomach to expel the water. Sometimes American torturers used salt water, which made it worse, or a syringe to inject the water directly into the nostrils or throat. When a victim came to his senses, he was given the choice to divulge the wanted information about the location of insurrectionists or to endure the process again. In at least one well-established case, the water cure resulted in the death of its victim.

We can document with certainty fourteen instances in which United States forces administered the water cure. But that figure is almost surely a small fraction of the total. One enlisted man in 1902 said that he alone had administered the water cure to 160 Filipinos. Funston bitterly denied the man’s claim, but when Lieutenant General Nelson A. Miles (the man who had captured Geronimo in 1886) toured the Philippines in late 1902, he heard complaints about torture from residents in the village of Lipa on the island of Cebu, from the people of Laoag on the island of Luzon, and from the inhabitants of Calbayog on Samar. Officers and enlisted men alike testified to having seen the water cure administered on multiple occasions. Cavalrymen composed songs celebrating torture and set them to the tune of the Battle Hymn of the Republic. (“Get the good old syringe boys and fill it to the brim / We’ve caught another nigger and we’ll operate on him.”) The future president William Howard Taft, who served as civilian governor of the Philippines beginning in 1900, conceded to a Senate committee investigating war atrocities that the “so called water cure” was employed “on some occasions to extract information,” though Taft implausibly claimed to believe that prisoners asked to be tortured so as to avoid retaliation by Aguinaldo’s insurgents for having divulged information to the Americans.

THE LEGALITY OF torture was a question to be decided by reference to the instructions of 1863, for at the outset of the Spanish-American War they were still the governing body of rules for the U.S. armed forces. As the war began, Judge Advocate General Norman Lieber had arranged to have his father’s code reprinted and distributed by the thousands in a three-inch by five-inch blue pocket edition. Where Halleck and Judge Advocate General Joseph Holt had been obliged to build an entire system of military justice for the prosecution of law of war violations from scratch, the younger Lieber presided over a new series of military commission trials made in the image of their Civil War predecessors. Lieber’s military commissions tried crimes by Filipinos such as unlawfully furnishing supplies to the enemy and murder in violation of the laws of war. They tried more than 300 enlisted men in the U.S. Army, as well, for crimes ranging from petty theft and assault, to robbery and rape, to shooting and beating prisoners of war. In December 1900, Major General Arthur MacArthur commanding U.S. troops in the Philippines reissued selected sections of General Orders No. 100 to the armed forces under his command. Two years later, Secretary of War Elihu Root assured the Congress that all orders in the Philippines had conformed to the terms of Old Hundred.

Invocations of General Orders No. 100, however, disguised a transformation in military thought in the post–Civil War United States, one that had altered the delicate balance of humanity and necessity in the 1863 instructions. In 1892, Major General John Schofield, the commander of the U.S. Army from 1888 to 1895, had issued an order incorporating the terms of the 1864 Geneva Convention into Lieber’s code, announcing that the Geneva rules would thenceforth “form part of the ‘Instructions for the Government of the Armies in the Field.’” But Schofield argued openly for short and sharp wars that would avoid the quagmires all too often produced by what one like-minded officer called “squeamish humanity.” Schofield, who served as superintendent of the Military Academy at West Point in the 1880s, who had helped shape the treatment of the Modoc Indians in 1873, and who had survived the guerrilla conflicts of Civil War Missouri, also explicitly rejected international law’s formal moral symmetry for warring nations. He insisted instead that righteous causes licensed tougher methods.

Influential military strategists from the Army Officer Corps echoed Schofield’s views, anticipating that the future of warfare would look more like Sherman’s March to the Sea than like the set-piece battles of yesteryear. Leaders of the prominent U.S. Military Service Institution believed that modern wars would be campaigns with “no objective point, no lines of communication, no base of supplies.” War would be fought by “armies of raiders.” Everything from “railroads, telegraphs, factories, stores and store houses,” to “shops, barns, roads, and bridges” would disappear before great devouring armies. “Giant famine and pestilence” would follow in their wake. Leading members of the turn-of-the-century officer corps did not shrink from this vision. They embraced it. “Terrible! Say you?” asked the editors of an influential strategy journal. They supplied their own answer: “Well, yes. War ought to be terrible. The trouble is that it has ceased to be terrible to altogether too many men.”

In the Philippines, the laws of war seemed to officers trained under Schofield’s influence to be an inspiration for their fierce war strategy, not an obstacle to it. Some officers treated the Filipino resistance fighters as savages with no claim on the laws of war. (That had been Theodore Woolsey’s ultimate defense of Funston’s otherwise unlawful ruse to capture Aguinaldo.) But most embraced the laws of war and its terms, confident that they were adaptable to the irregular warfare of the Philippines. When MacArthur reissued the Civil War instructions in December 1900, he did so at the moment when the Army had decided to step up the aggressiveness of its campaign, just as Lincoln had in 1862. MacArthur’s version of General Orders No. 100 was even tougher than Lincoln’s, for MacArthur omitted the sections that imposed restraints on the soldiers and officers of the United States, while retaining the sections authorizing retaliatory violence for the savage conduct of Filipino independence fighters. MacArthur’s reading of Old Hundred quickly became a pattern in American invocations of the Civil War instructions in the Philippines. General James Bell cited it to justify harsh measures against those who rose up against an occupation. “A short and severe war,” he said, was better than “a benevolent war indefinitely prolonged.” Bell announced that he would execute a prisoner for every American or friendly native murdered. On Samar, Jacob Smith cited General Orders No. 100 for the idea that the United States should “wage war in the sharpest and most decisive manner possible” because “short, severe wars” were “the most humane in the end.” Smith’s officers, in turn, believed that their policy of giving no quarter to prisoners was justified under the laws of war in general and General Orders No. 100 in particular. Newspaper editors and congressmen back home got into the act as well, urging critics of American soldiers to “study with advantage” the laws of war as embodied in Lincoln’s Civil War instructions. Even Judge Advocate General Norman Lieber’s office prepared a private defense of the Army’s actions in the Philippines, finding support for its conduct in the code’s articles.

STILL, there seemed to be no getting around the question of torture. Torture was one of the few things that Old Hundred had ruled out as definitively unlawful. “Military necessity,” stated Article 16, “does not admit of . . . torture to extort confessions.” Article 80 provided further that it was unlawful to use “violence against prisoners in order to extort the desired information.” It did not seem possible to justify torture by reference to the 1863 instructions. And when rumors of widespread torture began to leak back to the United States in early 1902, and when a political firestorm seemed on the verge of engulfing the war effort, President Roosevelt and Secretary of War Root quickly ordered courts-martial for the worst offenders.

Army commanders initiated at least five trials of accused American torturers. The most prominent was that of Major Edwin F. Glenn, on charges of ordering the administration of the water cure in November 1900 on the island of Panay.

Born in North Carolina, Glenn was a member of the class of 1877 at West Point. He had a law degree from the University of Minnesota as well, and had served as a judge advocate beginning in the middle of the 1890s. In 1895, he had even published a book on international law designed for law students. The book discussed war at length and reprinted Lincoln’s instructions of 1863 in their entirety. In 1898, Glenn led a pioneering expedition to southeastern Alaska, where his name still graces towns and highways. Now serving in the Philippines, he was the judge advocate for the island of Panay.

In 1900 and early 1901, while serving as the judge advocate, Glenn orchestrated a systematic campaign of arrests and torture. In the Philippine islands of Leyte and Samar, he led a mobile team of crack water cure experts who arrested community leaders (some called it kidnapping) to extract information about the insurgency. General Nelson Miles of Geronimo fame reported privately to Secretary of War Root that Glenn and his team had become notorious for moving around the islands and arresting men “for the purposes of extorting statements by means of torture.” Glenn soon became so well known as the chief administrator of torture in the Philippines that the torture squad was called “Glenn’s Brigade.”

Members of Glenn’s torture team did their work with little secrecy or shame. They thought their actions perfectly justifiable on the now familiar grounds that short wars were humanitarian wars. Glenn defended himself at his court-martial by conceding his acts and trying to justify them. “I am convinced that my action resulted in hastening the termination of hostilities and directly resulted in saving many human lives,” he told the court. His actions, he claimed, were justified by military necessity. Water torture, insisted another officer prosecuted by court-martial, was the humane thing to do. “Without firing a shot or shedding blood,” he had been able to uncover munitions stashes and, he believed, save lives.
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Life magazine put the water cure on its cover in 1902, showing American soldiers administering the “cure” while European empires look on in delight.



Judge Advocate General George B. Davis, Norman Lieber’s successor, rejected Glenn’s justifications. “No modern state,” Davis concluded, could admit torture as a “usual practice” in wartime, even when “at war with a savage or semicivilized enemy.” Here was a forceful refutation of Glenn’s logic. Yet Davis’s reasoning contained a surprising caveat. Lincoln’s 1863 instructions had set torture outside the realm of necessity; it was never permitted. Davis, however, asked whether an emergency had existed that was “so instant and important as to justify the disobedience of the plain requirements of General Orders, No. 100.” No such necessity had existed sufficient to justify torture, he concluded. But by asking whether torture was permitted under the circumstances, he seemed to have changed the law to allow it in at least some dire situations. Davis’s recommendation to the president and the secretary of war urged approval of the conviction in Glenn’s case but opened a door that Lieber had held shut.22

In the end, Glenn was convicted and his conviction affirmed by President Roosevelt. But his sentence barely amounted to a proverbial slap on the wrist. Citing Filipino provocations to which he was said to have been responding, the court sentenced Glenn merely to be suspended from his command for one month and fined a grand total of $50. The sentence was typical of other officers convicted at courts-martial for similar offenses. Some were simply reprimanded. Others were acquitted altogether. Of the fifteen officers prosecuted by general courts-martial in the Philippines for offenses of any kind, only one received a prison sentence, and that was for five years for killing a prisoner of war. Even then, President Roosevelt commuted the sentence to loss of half-pay for nine months and a loss of thirty-five places on the officer promotion list. Filipinos accused of law of war violations fared considerably less well. One man Glenn had tortured, Tobeniamo Ealdama, was convicted of being a war traitor under Articles 90 and 91 of the 1863 code. For the crime of rising against an occupying army, Ealdama, the torture victim, was sentenced to ten years imprisonment at hard labor.

Lincoln’s fierce code seemed to have lost its way in the Philippines. A dubious war of empire had detached the code from the righteous cause that had produced it. It was as if questionable wars compelled the armies that fought them to go to ever more terrible lengths to defeat enemies whose own sense of righteousness drove them to ever stiffer forms of resistance. Senator George Frisbie Hoar of Massachusetts, the seventy-four-year-old lion of the anti-imperialist faction of Congress, believed that unscrupulous wars were precisely the kind of thing that empire would produce. Looking back on American conduct in the Philippine War, Hoar could only bemoan his country’s new direction: “We have been brought to the unexampled dishonor of disregarding our own rules,” he said, “for the conduct of armies in the field.”

IN THE YEARS following the Philippine War, international lawyers, statesmen, and military men in the United States began to develop a law of war that would no longer rest on the fifty-year-old rules that Francis Lieber had drafted. William Tecumseh Sherman had praised General Orders No. 100 while serving as commander of the Army in the 1880s. As secretary of state in 1913, Elihu Root celebrated the occasion of the code’s fiftieth anniversary with a public address praising Lincoln’s order. The Army’s chief of staff called the code “almost sacred.” Yet even as early as 1898, when Norman Lieber had distributed his father’s code at the outset of the Spanish-American War, long sections of it must have struck him and his readers as odd. A dozen of its articles dealt with questions arising out of slavery in wartime. There were provisions for the status of captured and fugitive slaves, for slave insurrections in wartime, and for the enlistment of an enemy’s slaves in the armed forces. Lincoln’s order prohibited the outlawry of black soldiers and declared the sale of enemy prisoners of war unlawful. It was no wonder, then, that when European lawyers like Bluntschli and Martens adapted Lieber’s work to their own conflicts, they quietly excised a number of irrelevant passages that made no sense out of their original context.

The new conventions and treaties of the postwar period also left the Civil War instructions badly incomplete. Privately published compilations stitched together the 1863 rules with the Geneva Convention of 1864 and the Hague Convention of 1899 to produce comprehensive but awkward treatments of the rules of engagement. In the Judge Advocate General’s office, an internal concordance literally constructed with scissors and glue tried to patch together a reconciliation of the Lieber Code of 1863 with the Hague Convention. It was increasingly clear that a new departure was necessary.

But who was to produce such a document? Who would be the Francis Lieber for the twentieth century? The task would be a delicate one; in 1904, an ill-conceived code for naval warfare (designed, as Yale’s Theodore Woolsey wrote in 1900, to be “comparable in all particulars with the land code of thirty-seven years ago”) had to be revoked when Navy men concluded it put restraints on American conduct that were not likely to be reciprocated by the country’s future enemies. The job thus required someone with knowledge of the international law questions at issue, ideally someone who also knew how the Judge Advocate General’s corps worked. Even better would be someone who could bring to the task experience in wars of empire, which seemed likely to be the kinds of wars that would occupy the U.S. military in the twentieth century.

The man the Army chose was none other than Edwin F. Glenn. If not for the torture conviction, Glenn would have been a natural choice for the job. He had a law degree and had served as a judge advocate. He had published a treatise on international law. And he had considerable experience with courts-martial, though not all of it good. After his command of the torture squad in the Philippines, Glenn had been exiled for years to a series of backwater posts in upstate New York, Ohio, and Indiana. Having served a second stint in the Philippines in 1908, however, Glenn’s sins had been forgotten. (The Army apparently viewed them as venal rather than mortal.) He was promoted to colonel in 1911. Two years later, he was detailed to the Army War College, then in Washington, D.C., which charged him with updating the old Civil War instructions.

In 1914, the War Department issued Glenn’s field manual on the laws of war in a sturdy, yellow-bound, pocket-sized manual titled Rules of Land Warfare. The rules did not bear his name; they were ostensibly the product of the War Department as an institution, not of any one officer. But it was Glenn who was their primary author. Glenn described the new rules as retaining “everything vital” from Lincoln’s Instructions for the Government of Armies of the United States in the Field, while shedding the anachronisms. Gone were the rules about slaves. But Glenn still filled his text with long passages taken verbatim from its 1863 predecessor. And Glenn’s field manual would prove to have almost as long a life as Lieber’s. After a few insignificant editorial alterations, Glenn’s 1914 Rules accompanied American soldiers across the Atlantic to fight on the Western Front in World War I. A substantial update in 1934 retained the basic logic and structure of Glenn’s text. With a few cosmetic changes in 1940, it was his manual that went to war again in Europe and the Pacific in 1941 and 1942. At the war crimes trials of Nazis in American-occupied Germany from 1946 to 1949, provisions of the laws of war that Glenn had written would be cited and argued about at length by prosecutors and defense lawyers alike. No one noted that they had been crafted by a convicted torturer, a man whom we would today (following Lieber and Bluntschli) call a war criminal.

SURELY HERE IS REASON to see the laws of war as shot through with hypocrisy. If the work of Lieber and Lincoln comes down to us through the dirty hands of a torturer, is this not irrefutable evidence that Cicero was right when he said that law was silent among arms? Or that Cervantes knew best when he said that all was fair in love and war? There is much to this view, of course. It would be feckless to dismiss it out of hand.

But the critics’ view is too glib. For the most striking thing about Glenn’s Rules of Land Warfare is not the identity of its author, but the restraint of its terms. The manual bore few traces of its author’s terrible past. Judge Advocate General George B. Davis took to the pages of the official journal of the American Society of International Law to argue that the very man whose conviction for torture he had recommended the president uphold just twelve years before had “done his work exceedingly well.” Reviewing the Philippines torture cases in 1902, Davis had condemned Glenn’s necessity justification for torture in strong terms. Now, reviewing Glenn’s Rules of Land Warfare, he wrote that Glenn’s text could not “fail to be of the greatest assistance in following the course of the great war now in progress in continental Europe.”

Indeed, the 1914 rules went considerably further than Mahan and the American delegates at The Hague had been willing to go in 1899. The new field manual prohibited the use of poisons, contagious diseases, and any weapon “of a nature to cause unnecessary injury,” including “lances with barbed heads, irregular-shaped bullets, projectiles filled with glass,” and “soft-nosed and explosive bullets.” It banned the contamination of water supplies. Glenn gave the close reader a glimpse into his internal struggle when he observed Field Marshal von Moltke’s bleak critique of the very idea of humanitarian limits (“the greatest kindness of war is to bring it to a speedy conclusion”). But Rules of Land Warfare also paid conspicuous homage to Fedor Fedorovich Martens’s clause in the Hague Convention embracing the protections of the “laws of humanity.” Glenn adopted Lieber’s term “war crimes” for the first time in an official American document. And as for torture, Glenn faithfully reproduced precisely the section of the 1863 code that Judge Advocate General Davis had cited when he recommended that the president uphold Glenn’s own conviction and sentence. “Military necessity,” the Rules of Land Warfare stated, “does not admit of . . . torture to extort confessions.” Following Lieber’s Old Hundred, the Rules banned coercive means to obtain information from prisoners of war.

Glenn’s 1914 Rules of Land Warfare marked a symbolic victory for a law that has often counted its successes in symbols. But symbols matter, and they matter because they shape the world in ways big and small. The laws of war have rarely if ever functioned like a beat cop or a stop sign. Rarely is there an impartial and stern judge standing at the ready to enforce them. Yet the laws of war shaped the way men talked about war. The entire Philippine controversy had played out in a moral vocabulary made up of terms from the laws of war. It was a venerable language, to be sure. It was one that spoke with tacit approval of terrifying acts of violence even as it denounced horrible cruelties. And it was a language that Abraham Lincoln, without quite knowing he was doing so, had transformed. Only a few years removed from the exclusion of non-European peoples from the law’s protections, Secretary of War Root and President Roosevelt felt compelled in 1902 to initiate trials of the American officers accused of violating its terms. A controversy rooted in the laws of war had forced statesmen to spend valuable political capital. A decade later, Edwin Glenn—the man who had conducted a campaign of torture and expressed disdain for the law’s core rules—would find himself speaking in the law’s terms and extending its moral language to armed conflicts in the twentieth century and into the twenty-first.

The moral mandate of Lincoln’s Civil War had crafted a common vocabulary, a way of talking about war’s grave moral stakes that could be shared by war’s fiercest defenders and its most uncompromising humanitarian critics alike. It was a language about the courage to act in a dangerous world and about the moral modesty that our weaknesses and frailties inevitably require. It was a language balanced, as Lincoln and Lieber had been, on a knife’s edge between humility and justice.
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Epilogue
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EVERY GENERATION HAS its law of war crisis. Some have more than one. The founding fathers confronted conflicts with Indians who fought by different rules; they battled a British Empire that viewed them as traitors instead of legitimate soldiers; and they grappled with the special dangers of a slaveowners’ republic in wartime. The first years of the early republic gave the founders little respite from such debates. George Washington spent much of his second term in office trying to secure a precarious position of neutrality in the wars of the French Revolution.

The stakes involved and the novelty of the questions at issue ensure that every new controversy in the law of armed conflict is fiercely contested. For two decades after the founding, the U.S. Supreme Court and its chief justice, John Marshall, managed an acrimonious diplomatic battle over the rights of neutral states in wartime. More than once the dispute spilled over into actual hostilities. In 1819, congressmen spent an entire month angrily debating the lawfulness of Andrew Jackson’s decision to execute two British subjects captured among the Indians in Spanish Florida. Twenty years later, efforts by New Yorkers to prosecute British soldiers on the Canadian border generated such tensions that war with Britain nearly broke out again. The same decade saw American military officers invent a set of controversial military commissions even as a sharp public debate broke out over whether the laws of war were anything more than a legitimating device for the world’s strongest states. A few years later, the first modern multilateral treaty on the laws of war generated an angry backlash by statesmen who (with considerable justification) saw the Declaration of Paris’s prohibition on privateering as a thinly veiled effort to disadvantage the United States.

In the Civil War, agonizing questions about the laws of war occupied Lincoln’s cabinet and his top military advisers from April 1861 onward. From the blockade controversy to the question of the southern privateers, from the irregular combatants who popped up across the Upper South and in border states like Missouri to slaves arriving at Union lines by the hundreds, the first year of the war posed an unending stream of problems for Lincoln and Seward and for commanders in the field. New difficulties arose throughout the war, and for months and even years after hostilities came to a close. In the decades that followed, the treatment of Indians, the atrocity-filled counterinsurgency in the Philippines, and the hammering out of a new generation of multilateral treaties in Europe all became central matters of concern for policymakers and soldiers, capturing widespread attention from the American public.

None of these episodes was more distinctive to the American experience of the laws of war than the epochal transformation of Emancipation. People around the world have experienced the moral tug-of-war between the pursuit of just ends and the adoption of humane means, for tensions between means and ends are endemic in human life and especially acute in wartime. That Americans have experienced such tensions hardly makes U.S. history exceptional. What was special about the American story, however, and what put Lincoln at its center, was the convulsive role of slavery.

For the first eighty-five years of the republic, slavery helped shape a distinctive approach to the law of war in a slave society that insisted it was also a civilized nation. The end of slavery was the quintessential event for the laws of war in American history. Emancipation seemed at the time to pose grave humanitarian risks—risks of a race war resembling the horrors of Haiti in the 1790s. And by the standards of the U.S. view of international law at the time, it was at best unclear whether the laws of war permitted it. Many thought the laws of civilized war flatly prohibited the freeing and arming of enemy slaves. Lincoln eventually moved ahead anyway. He did so rightly convinced of his cause’s superior claims of justice. And in so doing he invoked a standard of military necessity that was at odds with the humanitarian limits of the age. But Lincoln did not dismiss the laws of war. To the contrary. He infused the proclamations of September 22, 1862, and January 1, 1863, with their spirit. The laws of war helped give shape to Emancipation’s meaning, animating its ambitions and setting its limits.

What Lincoln came to understand in the summer and fall of 1862 was that the law of war asks the seemingly impossible. It presses upon us the obligations of human uncertainty at precisely our moment of maximum moral resolve. It was only because he was certain that the preservation of the Union was a worthy end that Lincoln was willing to go to war in the first place. It was only because he was certain that slavery was wrong that he was unwilling to compromise on it in the months between his election and his inauguration. Who but a madman would willingly cause 750,000 deaths without confidence in his purpose? But because Lincoln knew that white southerners prayed to the same God he did, because he knew they felt the same conviction in the righteousness of their cause that he did in his, he acted with an acute sense of his own fallibility. These were the core premises of the Enlightenment laws of war, and they were the ideas Lincoln worked through as he decided on Emancipation. In managing the fallout from Emancipation, his administration called forth a new blueprint for the international law of war, one that is with us to this day.

IN LINCOLN’S INTERNAL deliberations in the summer and fall of 1862, the laws of war provided a framework for ethical decision making. But from the Revolution to the Philippines, the laws of war served a number of additional functions, too, sometimes for good and sometimes for ill. The laws of war facilitated cooperation between the United States and the world. That was the role of the international law idea of neutrality, which helped harmonize the tense relations between a new nation and the warring states of Europe. That was the vital role of the laws of war in April 1861 as well, when Lincoln opted for a blockade so as to coordinate his efforts with the interests of Britain and France. The laws of war also served as a basis for the criminal punishment of individuals, as in the military commission prosecutions charging violations of the laws of war in the Civil War. The laws of war promoted the power of the executive branch in the U.S. constitutional system of checks and balances, as when Lincoln claimed the power of military emancipation for himself. They advanced the partisan interests of political factions aiming to mobilize public opinion. (Henry Clay used them thus, only to be disappointed that he could not turn them sufficiently to his advantage to keep Andrew Jackson out of the White House.) They promoted the military discipline of American soldiers, as in Winfield Scott’s Mexico. They helped establish the professional identity of the legal and military professions, as among the Philadelphia lawyers and the West Point officers of the early republic. They promoted the interests of strong nation-states (witness Britain at the Declaration of Paris in 1856) and they offered shelter to the claims of weak nation-states (consider, for example, the United States in its fragile first years).

The laws of war do many things. And given the myriad uses to which they have been put, it ought to come as no surprise that the history of the laws of war in America has been one of repeated adaptations to fit the felt imperatives of the moment. Men like Jefferson and John Quincy Adams created (almost from whole cloth) a supposed rule against the freeing of enemy slaves. Winfield Scott stumbled upon the concept of the war crime in Mexico. The statesmen of the Civil War reversed the United States’ positions on the rules governing blockades and on the permissibility of privateering. Emancipation impelled the administration to reverse a customary American position yet again. The laws of war were thus not an unchanging body of principles. Nor were they the exclusive province of learned jurists developing rules according to some autonomous internal logic of the law. To the contrary, statesmen and soldiers, lawyers and judges, critics and diplomats forged the laws of armed conflict to do battle in actual hostilities. To paraphrase Oliver Wendell Holmes, Jr., the life of the laws of war has not been logic. It has been experience.

American self-interest powerfully influenced specific adaptations of the laws of war. Indeed, alignment between the law and the interests of those who have aimed to deploy it has been a persistent theme in the history we have seen here. How else can we explain the Civil War reversals of long-standing U.S. policies on questions of neutrality and blockades? Only if we allow for a liberal dose of self-interest in the elaboration of the laws of war can we even begin to make sense of such episodes.

In this, the laws of war are much like the law in most other domains. Historians of the law of contracts, or automobile accidents, or antitrust, or constitutions do not expect the law to develop independent of its context or untethered from the needs and interests of the most concerned parties. How could it? What kind of law would this be? We no longer think of the law as something given to Moses on a mountaintop. We know that law is made by human beings for human beings. The law thus arises out of the very social phenomena it aims to regulate. That is a pervasive fact about law of all kinds. Its contours respond to external imperatives.

But as with other areas of the law, the laws of war are not constituted solely of self-interested revisions to suit the needs of the moment. The engagement with the laws of war that has been a hallmark of the American experience from the Revolution to the present has generated a tradition with powerful continuities. Even as it has taken on new content to suit the felt needs of new situations, it has retained a recognizable continuity with the past. If the law of war were nothing but the condensed interests of particular constituencies at particular moments, it could not do the work that it does—work in which American leaders since the founding have invested heavily. The neutrality arguments of Washington and Marshall in the tenuous years of the early republic had weight to whatever extent they successfully mobilized Americans and appealed to principles thought to be shared across the Atlantic. Winfield Scott’s military commissions, controversial though they were, gained legitimacy over summary executions by participating in and being shaped by the law. The Civil War blockade promoted coordination with Great Britain by adopting a set of terms and a framework that had international legitimacy. Indeed, the advancement of American interests through the laws of war today works when and if those laws retain some modicum of the same legitimacy. If the laws of war were utterly hollow, they would have fallen out of use long before now. Disillusionment ought to have led so many of us to disregard the law as hogwash that their invocation would be pointless. But the legal regulation of armed conflict has not fallen away. It has shown stunning durability.

Writing a half century ago, the eminent Civil War historian James G. Randall pronounced the history of the customs and laws of war “a disheartening business.” It often is. But sometimes, just sometimes, there are glimmers of hope. In the end, the most remarkable feature of the history of the laws of war is the durability and persistence of efforts to make rules for the no-man’s land of battle. For despite all the skeptics and critics, despite all the abuses and self-interested interpretations, very few of us are willing to do away altogether with the idea of a shared set of rules.

IN THE DECADE since 9/11, the laws of war have pushed their way to the fore once again. Thousands of American men and women now spend their professional lives working through the knotty problems of applying the laws of armed conflict to the wars of the twenty-first century. They work in the armed forces and in the State Department, in the White House and the U.S. Attorney General’s office, in the U.S. Supreme Court and the Department of Defense. They come from nongovernmental watchdogs such as the Red Cross and human rights organizations, from private law practice and from law schools. They are soldiers, journalists, lawyers, and more. From personal experience, I can say that in universities across the country, students flock to courses on international armed conflict and its legal regulation in numbers unimagined a decade and a half ago.

Application of the international rules of armed conflict in twenty-first-century settings has yielded answers no more frequently or easily than it did in the days of Lieber and Lincoln. In trying to make sense of the controversies of our own day in light of the history of America’s first century, however, we can do away with some dubious ideas that have come to occupy prominent places in debates about the laws of war. It is not true, as is often imagined by partisans on all sides, that the laws of war were once simpler than they are now, or that they were once less controversial. It is not the case that Americans in some time of yore did not worry themselves much about the laws of war. Nor is it the case that Americans simply adhered unquestioningly to those laws. Our history is far messier than that. It is hard even to say that the stakes are higher now, even if the weapons we and our enemies bring to bear are ever more powerful. Controversies over the laws of war and novel questions of great difficulty and grave significance are as old as the republic. And that alone is a vitally important insight, for once we have dispatched the myths of the left and the right, once we have dispelled the false versions of the American past, we can see a long history of soldiers and statesmen and lawyers who struggled with many of the same dilemmas we grapple with today.

Today, the laws of war serve at least as many functions as they did 150 years ago. They mark the outer boundaries of morally acceptable behavior. Just as they did in Lincoln’s time, for example, they put torture beyond the pale. U.S. officials sometimes scoffed at such limits after 9/11, and the laws against torture did not prevent interrogation practices like the water-boarding that reprised Edwin Glenn’s water cure of a century ago. But the laws of war played important roles in the torture controversy, even if they did not operate to prevent it or punish its principal perpetrators. What the laws of war accomplished was to help organize and galvanize the critics of torture. The international law that the United States helped to create more than a century ago added immeasurably to the costs America incurred by permitting such interrogation practices to go forward—costs measured in precious international reputation and credibility.

The case of torture barely begins to exhaust the many roles for the laws of war. International standards such as those in the Geneva Conventions serve to coordinate American actions with those of our allies. Adherence to the laws of armed conflict, to take another example, shapes U.S. targeting decisions, reducing civilian casualties and assisting American efforts to win over civilian hearts and minds. The laws of war here and elsewhere serve as a useful guide to the nation’s long-term interests. And as in the nineteenth century, the laws of war have their domestic uses, too. Presidents—Republican and Democratic alike—have invoked the laws of war to bolster expansive conceptions of the power of the executive branch. The laws of war serve as the basis for the criminal prosecution of al-Qaeda members and associated forces in military commissions at Guantánamo Bay. At the same time, they function as a way of mobilizing opposition to the use of force, both domestically and abroad.

There is another, more abstract continuity with the past as well. For despite heated controversies and raging debates, it is the international laws of war that we are still arguing about. Andrew Jackson and his partisans often sneered with contempt at those they thought of as the self-appointed guardians of international morality. Sometimes they did so with considerable justification. But even Jackson’s views of armed conflict were powerfully shaped by the law of war tradition. Much the same can be said of the lawyers and politicians who in the immediate aftermath of 9/11 sought to dismiss the laws of war as an anachronism. For they have found themselves enmeshed in arguments about those laws ever since.

It would of course be silly to deny the vast differences that separate the present day from the age that witnessed the rise of the modern laws of war. The sheer density of the relevant treaties, for example, is an utter novelty of the past sixty years. The Declaration of Paris of 1856 and the first Geneva Convention of 1864 made up a few thin reeds by comparison to the dense thickets of legal rules set forth in the four separate Geneva Conventions of 1949 and the two Additional Protocols to the Geneva Conventions negotiated (but not ratified) by the United States in 1977. If we add the 1985 Convention Against Torture, various human rights treaties of the post–World War II era, and the 1998 Rome Statute of the International Criminal Court, the picture becomes truly daunting. Even the Hague Convention of 1899 failed to create as dense a body of treaty law as is now standard in the field. Nor did the nineteenth century know anything like the twenty-four-hour news cycle and inexpensive video technology, or the presence of armed forces operating under the mandate of the United Nations.

One thing all this means is that statesmen like Washington, Marshall, John Quincy Adams, Winfield Scott, and Lincoln—even Francis Lieber—had what today would be unthinkable discretion to shape the laws of war as they saw fit. The laws of war are no longer subject to radical remaking in the same way they were in 1775 or 1847 or 1862 or 1899. American contributions have had much to do with this. The success of Lincoln’s and Lieber’s 1863 code, and its promulgation around the world, has in this sense helped constrain U.S. presidents a century and a half later, presidents who find themselves in a multilateral legal world even as the United States is (for now, anyway) the world’s only military superpower.

Sharp breaks between past and present limit history’s usefulness as a guide. History won’t tell us what interrogation techniques are appropriate and permissible. It won’t tell us whom we should prosecute in military commissions, or for what crimes. It won’t tell us how many civilian casualties are permissible, or how much certainty we should require when issuing drone strikes against faraway people. But history does put us face-to-face with past generations’ efforts to manage many of the same kinds of dilemmas we face today. And the tumultuous history of the laws of war offers a sense of what we can reasonably expect. Those who expect too much will be let down. How could regulating warfare be anything other than rife with unsatisfactory moral compromise and enduring controversy? On the other hand, those who expect too little threaten to undo the law’s capacity to accomplish gravely important things on our behalf.

If there is one thing in this turbulent story that will not vary, if there is one firm rock on which we can rely, it is that to make our way through the next crisis will require deliberations on the nature of just wars: deliberations like those Lincoln engaged in during the summer and fall of 1862 as he prepared for Emancipation and set the stage for the code that followed. The laws of war require commitment to act on our best notions of justice in a world beset by violence and danger. Sometimes that commitment will require the use of force, notwithstanding all war’s perils. But when we do use force, we will have to balance our ideas of justice with humility about our ends. This may be what President Barack Obama had in mind in his 2009 Nobel Peace Prize address when, in a speech praised as warmly by his critics as by his supporters, he defended the use of armed force but warned against those who would fight with the moral certainty of crusaders, convinced beyond the shadow of a doubt that they carry the will of God on their side. Lincoln proposed the same idea in his Second Inaugural Address, when he promised to win the war but confessed the sins of the North nonetheless. Lincoln’s General Orders No. 100 aimed to establish a framework for making decisions in wartime that would make salient both of war’s twin imperatives: resolve and humility. All too often Americans have failed to live up to the example Lincoln set. How could we not? But what is equally striking—what is remarkable and enduring—is that men and women have worked ever since to preserve the framework he helped to establish.
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The opening page of a rare original copy of General Orders No. 100. The corrected spelling of its drafter’s name may be in Francis Lieber’s own hand.
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GENERAL ORDERS, NO. 100.

WAR DEPARTMENT,

ADJUTANT GENERAL’S OFFICE,

Washington, April 24, 1863.

The following “Instructions for the Government of Armies of the United States in the Field,” prepared by Francis Lieber, LL.D., and revised by a Board of Officers, of which Maj. Gen. E. A. Hitchcock is president, having been approved by the President of the United States, he commands that they be published for the information of all concerned.

By order of the Secretary of War:

E. D. TOWNSEND,

Assistant Adjutant-General.
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INSTRUCTIONS FOR THE GOVERNMENT OF ARMIES OF THE UNITED STATES IN THE FIELD.

SECTION I.

Martial law—Military jurisdiction—Military necessity—Retaliation

1. A place, district, or country occupied by an enemy stands, in consequence of the occupation, under the Martial Law of the invading or occupying army, whether any proclamation declaring Martial Law, or any public warning to the inhabitants, has been issued or not. Martial Law is the immediate and direct effect and consequence of occupation or conquest.

The presence of a hostile army proclaims its Martial Law.

2. Martial Law does not cease during the hostile occupation, except by special proclamation, ordered by the commander-in-chief; or by special mention in the treaty of peace concluding the war, when the occupation of a place or territory continues beyond the conclusion of peace as one of the conditions of the same.

3. Martial Law in a hostile country consists in the suspension, by the occupying military authority, of the criminal and civil law, and of the domestic administration and government in the occupied place or territory, and in the substitution of military rule and force for the same, as well as in the dictation of general laws, as far as military necessity requires this suspension, substitution, or dictation.

The commander of the forces may proclaim that the administration of all civil and penal law shall continue, either wholly or in part, as in times of peace, unless otherwise ordered by the military authority.

4. Martial Law is simply military authority exercised in accordance with the laws and usages of war. Military oppression is not Martial Law; it is the abuse of the power which that law confers. As Martial Law is executed by military force, it is incumbent upon those who administer it to be strictly guided by the principles of justice, honor, and humanity—virtues adorning a soldier even more than other men, for the very reason that he possesses the power of his arms against the unarmed.

5. Martial Law should be less stringent in places and countries fully occupied and fairly conquered. Much greater severity may be exercised in places or regions where actual hostilities exist, or are expected and must be prepared for. Its most complete sway is allowed—even in the commander’s own country—when face to face with the enemy, because of the absolute necessities of the case, and of the paramount duty to defend the country against invasion.

To save the country is paramount to all other considerations.

6. All civil and penal law shall continue to take its usual course in the enemy’s places and territories under Martial Law, unless interrupted or stopped by order of the occupying military power; but all the functions of the hostile government—legislative, executive, or administrative—whether of a general, provincial, or local character, cease under Martial Law, or continue only with the sanction, or if deemed necessary, the participation of the occupier or invader.

7. Martial Law extends to property, and to persons, whether they are subjects of the enemy or aliens to that government.

8. Consuls, among American and European nations, are not diplomatic agents. Nevertheless, their offices and persons will be subjected to Martial Law in cases of urgent necessity only: their property and business are not exempted. Any delinquency they commit against the established military rule may be punished as in the case of any other inhabitant, and such punishment furnishes no reasonable ground for international complaint.

9. The functions of Ambassadors, Ministers, or other diplomatic agents, accredited by neutral powers to the hostile government, cease, so far as regards the displaced government; but the conquering or occupying power usually recognizes them as temporarily accredited to itself.

10. Martial Law affects chiefly the police and collection of public revenue and taxes, whether imposed by the expelled government or by the invader, and refers mainly to the support and efficiency of the army, its safety, and the safety of its operations.

11. The law of war does not only disclaim all cruelty and bad faith concerning engagements concluded with the enemy during the war, but also the breaking of stipulations solemnly contracted by the belligerents in time of peace, and avowedly intended to remain in force in case of war between the contracting powers.

It disclaims all extortions and other transactions for individual gain; all acts of private revenge, or connivance at such acts.

Offenses to the contrary shall be severely punished, and especially so if committed by officers.

12. Whenever feasible, Martial Law is carried out in cases of individual offenders by Military Courts; but sentences of death shall be executed only with the approval of the chief executive, provided the urgency of the case does not require a speedier execution, and then only with the approval of the chief commander.

13. Military jurisdiction is of two kinds: first, that which is conferred and defined by statute; second, that which is derived from the common law of war. Military offences under the statute law must be tried in the manner therein directed; but military offences which do not come within the statute must be tried and punished under the common law of war. The character of the courts which exercise these jurisdictions depends upon the local laws of each particular country.

In the armies of the United States the first is exercised by courts-martial; while cases which do not come within the “Rules and Articles of War,” or the jurisdiction conferred by statute on courts-martial, are tried by military commissions.

14. Military necessity, as understood by modern civilized nations, consists in the necessity of those measures which are indispensable for securing the ends of the war, and which are lawful according to the modern law and usages of war.

15. Military necessity admits of all direct destruction of life or limb of armed enemies, and of other persons whose destruction is incidentally unavoidable in the armed contests of the war; it allows of the capturing of every armed enemy, and every enemy of importance to the hostile government, or of peculiar danger to the captor; it allows of all destruction of property, and obstruction of the ways and channels of traffic, travel, or communication, and of all withholding of sustenance or means of life from the enemy; of the appropriation of whatever an enemy’s country affords necessary for the subsistence and safety of the army, and of such deception as does not involve the breaking of good faith either positively pledged, regarding agreements entered into during the war, or supposed by the modern law of war to exist. Men who take up arms against one another in public war do not cease on this account to be moral beings, responsible to one another, and to God.

16. Military necessity does not admit of cruelty, that is, the infliction of suffering for the sake of suffering or for revenge, nor of maiming or wounding except in fight, nor of torture to extort confessions. It does not admit of the use of poison in any way, nor of the wanton devastation of a district. It admits of deception, but disclaims acts of perfidy; and, in general, military necessity does not include any act of hostility which makes the return to peace unnecessarily difficult.

17. War is not carried on by arms alone. It is lawful to starve the hostile belligerent, armed or unarmed, so that it leads to the speedier subjection of the enemy.

18. When the commander of a besieged place expels the non-combatants, in order to lessen the number of those who consume his stock of provisions, it is lawful, though an extreme measure, to drive them back, so as to hasten on the surrender.

19. Commanders, whenever admissible, inform the enemy of their intention to bombard a place, so that the non-combatants, and especially the women and children, may be removed before the bombardment commences. But it is no infraction of the common law of war to omit thus to inform the enemy. Surprise may be a necessity.

20. Public war is a state of armed hostility between sovereign nations or governments. It is a law and requisite of civilized existence that men live in political, continuous societies, forming organized units, called states or nations, whose constituents bear, enjoy, and suffer, advance and retrograde together, in peace and in war.

21. The citizen or native of a hostile country is thus an enemy, as one of the constituents of the hostile state or nation, and as such is subjected to the hardships of the war.

22. Nevertheless, as civilization has advanced during the last centuries, so has likewise steadily advanced, especially in war on land, the distinction between the private individual belonging to a hostile country and the hostile country itself, with its men in arms. The principle has been more and more acknowledged that the unarmed citizen is to be spared in person, property, and honor as much as the exigencies of war will admit.

23. Private citizens are no longer murdered, enslaved, or carried off to distant parts, and the inoffensive individual is as little disturbed in his private relations as the commander of the hostile troops can afford to grant in the overruling demands of a vigorous war.

24. The almost universal rule in remote times was, and continues to be with barbarous armies, that the private individual of the hostile country is destined to suffer every privation of liberty and protection, and every disruption of family ties. Protection was, and still is with uncivilized people, the exception.

25. In modern regular wars of the Europeans, and their descendants in other portions of the globe, protection of the inoffensive citizen of the hostile country is the rule; privation and disturbance of private relations are the exceptions.

26. Commanding generals may cause the magistrates and civil officers of the hostile country to take the oath of temporary allegiance or an oath of fidelity to their own victorious government or rulers, and they may expel every one who declines to do so. But whether they do so or not, the people and their civil officers owe strict obedience to them as long as they hold sway over the district or country, at the peril of their lives.

27. The law of war can no more wholly dispense with retaliation than can the law of nations, of which it is a branch. Yet civilized nations acknowledge retaliation as the sternest feature of war. A reckless enemy often leaves to his opponent no other means of securing himself against the repetition of barbarous outrage.

28. Retaliation will, therefore, never be resorted to as a measure of mere revenge, but only as a means of protective retribution, and, moreover, cautiously and unavoidably; that is to say, retaliation shall only be resorted to after careful inquiry into the real occurrence, and the character of the misdeeds that may demand retribution.

Unjust or inconsiderate retaliation removes the belligerents farther and farther from the mitigating rules of a regular war, and by rapid steps leads them nearer to the internecine wars of savages.

29. Modern times are distinguished from earlier ages by the existence, at one and the same time, of many nations and great governments related to one another in close intercourse.

Peace is their normal condition; war is the exception. The ultimate object of all modern war is a renewed state of peace.

The more vigorously wars are pursued, the better it is for humanity. Sharp wars are brief.

30. Ever since the formation and co-existence of modern nations, and ever since wars have become great national wars, war has come to be acknowledged not to be its own end, but the means to obtain great ends of state, or to consist in defence against wrong; and no conventional restriction of the modes adopted to injure the enemy is any longer admitted; but the law of war imposes many limitations and restrictions on principles of justice, faith, and honor.

SECTION II.

Public and private property of the Enemy—Protection of persons, and especially women; of religion, the arts and sciences—Punishment of crimes against the inhabitants of hostile countries.

31. A victorious army appropriates all public money, seizes all public movable property until further direction by its government, and sequesters for its own benefit or of that of its government all the revenues of real property belonging to the hostile government or nation. The title to such real property remains in abeyance during military occupation, and until the conquest is made complete.

32. A victorious army, by the martial power inherent in the same, may suspend, change, or abolish, as far as the martial power extends, the relations which arise from the services due, according to the existing laws of the invaded country, from one citizen, subject, or native of the same to another.

The commander of the army must leave it to the ultimate treaty of peace to settle the permanency of this change.

33. It is no longer considered lawful—on the contrary, it is held to be a serious breach of the law of war—to force the subjects of the enemy into the service of the victorious government, except the latter should proclaim, after a fair and complete conquest of the hostile country or district, that it is resolved to keep the country, district, or place permanently as its own, and make it a portion of its own country.

34. As a general rule, the property belonging to churches, to hospitals, or other establishments of an exclusively charitable character, to establishments of education, or foundations for the promotion of knowledge, whether public schools, universities, academies of learning or observatories, museums of the fine arts, or of a scientific character—such property is not to be considered public property in the sense of paragraph 31; but it may be taxed or used when the public service may require it.

35. Classical works of art, libraries, scientific collections, or precious instruments, such as astronomical telescopes, as well as hospitals, must be secured against all avoidable injury, even when they are contained in fortified places whilst besieged or bombarded.

36. If such works of art, libraries, collections, or instruments belonging to a hostile nation or government, can be removed without injury, the ruler of the conquering state or nation may order them to be seized and removed for the benefit of the said nation. The ultimate ownership is to be settled by the ensuing treaty of peace.

In no case shall they be sold or given away, if captured by the armies of the United States, nor shall they ever be privately appropriated, or wantonly destroyed or injured.

37. The United States acknowledge and protect, in hostile countries occupied by them, religion and morality; strictly private property; the persons of the inhabitants, especially those of women; and the sacredness of domestic relations. Offenses to the contrary shall be rigorously punished.

This rule does not interfere with the right of the victorious invader to tax the people or their property, to levy forced loans, to billet soldiers, or to appropriate property, especially houses, lands, boats or ships, and churches, for temporary and military uses.

38. Private property, unless forfeited by crimes or by offences of the owner, can be seized only by way of military necessity, for the support or other benefit of the army of the United States.

If the owner has not fled, the commanding officer will cause receipts to be given, which may serve the spoliated owner to obtain indemnity.

39. The salaries of civil officers of the hostile government who remain in the invaded territory, and continue the work of their office, and can continue it according to the circumstances arising out of the war—such as judges, administrative or police officers, officers of city or communal governments—are paid from the public revenue of the invaded territory, until the military government has reason wholly or partially to discontinue it. Salaries or incomes connected with purely honorary titles are always stopped.

40. There exists no law or body of authoritative rules of action between hostile armies, except that branch of the law of nature and nations which is called the law and usages of war on land.

41. All municipal law of the ground on which the armies stand, or of the countries to which they belong, is silent and of no effect between armies in the field.

42. Slavery, complicating and confounding the ideas of property, (that is of a thing,) and of personality, (that is of humanity,) exists according to municipal law or local law only. The law of nature and nations has never acknowledged it. The digest of the Roman law enacts the early dictum of the pagan jurist, that “so far as the law of nature is concerned, all men are equal.” Fugitives escaping from a country in which they were slaves, villains, or serfs, into another country, have, for centuries past, been held free and acknowledged free by judicial decisions of European countries, even though the municipal law of the country in which the slave had taken refuge acknowledged slavery within its own dominions.

43. Therefore, in a war between the United States and a belligerent which admits of slavery, if a person held in bondage by that belligerent be captured by or come as a fugitive under the protection of the military forces of the United States, such person is immediately entitled to the rights and privileges of a freeman. To return such person into slavery would amount to enslaving a free person, and neither the United States nor any officer under their authority can enslave any human being. Moreover, a person so made free by the law of war is under the shield of the law of nations, and the former owner or State can have, by the law of post-liminy, no belligerent lien or claim of service.

44. All wanton violence committed against persons in the invaded country, all destruction of property not commanded by the authorized officer, all robbery, all pillage or sacking, even after taking a place by main force, all rape, wounding, maiming, or killing of such inhabitants, are prohibited under the penalty of death, or such other severe punishment as may seem adequate for the gravity of the offense.

A soldier, officer or private, in the act of committing such violence, and disobeying a superior ordering him to abstain from it, may be lawfully killed on the spot by such superior.

45. All captures and booty belong, according to the modern law of war, primarily to the government of the captor.

Prize money, whether on sea or land, can now only be claimed under local law.

46. Neither officers nor soldiers are allowed to make use of their position or power in the hostile country for private gain, not even for commercial transactions otherwise legitimate. Offences to the contrary committed by commissioned officers will be punished with cashiering or such other punishment as the nature of the offence may require; if by soldiers, they shall be punished according to the nature of the offence.

47. Crimes punishable by all penal codes, such as arson, murder, maiming, assaults, highway robbery, theft, burglary, fraud, forgery, and rape, if committed by an American soldier in a hostile country against its inhabitants, are not only punishable as at home, but in all cases in which death is not inflicted, the severer punishment shall be preferred.

SECTION III.

Deserters—Prisoners of War—Hostages—Booty on the Battle-field.

48. Deserters from the American army, having entered the service of the enemy, suffer death if they fall again into the hands of the United States, whether by capture, or being delivered up to the American army; and if a deserter from the enemy, having taken service in the army of the United States, is captured by the enemy, and punished by them with death or otherwise, it is not a breach against the law and usages of war, requiring redress or retaliation.

49. A prisoner of war is a public enemy armed or attached to the hostile army for active aid, who has fallen into the hands of the captor, either fighting or wounded, on the field or in the hospital, by individual surrender or by capitulation.

All soldiers, of whatever species of arms; all men who belong to the rising en masse of the hostile country; all those who are attached to the army for its efficiency and promote directly the object of the war, except such as are hereinafter provided for; all disabled men or officers on the field or elsewhere, if captured; all enemies who have thrown away their arms and ask for quarter, are prisoners of war, and as such exposed to the inconveniences as well as entitled to the privileges of a prisoner of war.

50. Moreover, citizens who accompany an army for whatever purpose, such as sutlers, editors, or reporters of journals, or contractors, if captured, may be made prisoners of war, and be detained as such.

The monarch and members of the hostile reigning family, male or female, the chief, and chief officers of the hostile government, its diplomatic agents, and all persons who are of particular and singular use and benefit to the hostile army or its government, are, if captured on belligerent ground, and if unprovided with a safe conduct granted by the captor’s government, prisoners of war.

51. If the people of that portion of an invaded country which is not yet occupied by the enemy, or of the whole country, at the approach of a hostile army, rise under a duly authorized levy, en masse to resist the invader, they are now treated as public enemies, and if captured, are prisoners of war.

52. No belligerent has the right to declare that he will treat every captured man in arms of a levy en masse as a brigand or bandit.

If, however, the people of a country, or any portion of the same, already occupied by an army, rise against it, they are violators of the laws of war, and are not entitled to their protection.

53. The enemy’s chaplains, officers of the medical staff, apothecaries, hospital nurses and servants, if they fall into the hands of the American army, are not prisoners of war, unless the commander has reasons to retain them. In this latter case, or if, at their own desire, they are allowed to remain with their captured companions, they are treated as prisoners of war, and may be exchanged if the commander sees fit.

54. A hostage is a person accepted as a pledge for the fulfillment of an agreement concluded between belligerents during the war, or in consequence of a war. Hostages are rare in the present age.

55. If a hostage is accepted, he is treated like a prisoner of war, according to rank and condition, as circumstances may admit.

56. A prisoner of war is subject to no punishment for being a public enemy, nor is any revenge wreaked upon him by the intentional infliction of any suffering, or disgrace, by cruel imprisonment, want of food, by mutilation, death, or any other barbarity.

57. So soon as a man is armed by a sovereign government, and takes the soldier’s oath of fidelity, he is a belligerent; his killing, wounding, or other warlike acts, are no individual crimes or offences. No belligerent has a right to declare that enemies of a certain class, color, or condition, when properly organized as soldiers, will not be treated by him as public enemies.

58. The law of nations knows of no distinction of color, and if an enemy of the United States should enslave and sell any captured persons of their army, it would be a case for the severest retaliation, if not redressed upon complaint.

The United States cannot retaliate by enslavement; therefore death must be the retaliation for this crime against the law of nations.

59. A prisoner of war remains answerable for his crimes committed against the captor’s army or people, committed before he was captured, and for which he has not been punished by his own authorities.

All prisoners of war are liable to the infliction of retaliatory measures.

60. It is against the usage of modern war to resolve, in hatred and revenge, to give no quarter. No body of troops has the right to declare that it will not give, and therefore will not expect, quarter; but a commander is permitted to direct his troops to give no quarter, in great straits, when his own salvation makes it impossible to cumber himself with prisoners.

61. Troops that give no quarter have no right to kill enemies already disabled on the ground, or prisoners captured by other troops.

62. All troops of the enemy known or discovered to give no quarter in general, or to any portion of the army, receive none.

63. Troops who fight in the uniform of their enemies, without any plain, striking, and uniform mark of distinction of their own, can expect no quarter.

64. If American troops capture a train containing uniforms of the enemy, and the commander considers it advisable to distribute them for use among his men, some striking mark or sign must be adopted to distinguish the American soldier from the enemy.

65. The use of the enemy’s national standard, flag, or other emblem of nationality, for the purpose of deceiving the enemy in battle, is an act of perfidy by which they lose all claim to the protection of the laws of war.

66. Quarter having been given to an enemy by American troops, under a misapprehension of his true character, he may, nevertheless, be ordered to suffer death if, within three days after the battle, it be discovered that he belongs to a corps which gives no quarter.

67. The law of nations allows every sovereign government to make war upon another sovereign state, and, therefore, admits of no rules or laws different from those of regular warfare, regarding the treatment of prisoners of war, although they may belong to the army of a government which the captor may consider as a wanton and unjust assailant.

68. Modern wars are not internecine wars, in which the killing of the enemy is the object. The destruction of the enemy in modern war, and, indeed, modern war itself, are means to obtain that object of the belligerent which lies beyond the war.

Unnecessary or revengeful destruction of life is not lawful.

69. Outposts, sentinels, or pickets are not to be fired upon, except to drive them in, or when a positive order, special or general, has been issued to that effect.

70. The use of poison in any manner, be it to poison wells, or food, or arms, is wholly excluded from modern warfare. He that uses it puts himself out of the pale of the law and usages of war.

71. Whoever intentionally inflicts additional wounds on an enemy already wholly disabled, or kills such an enemy, or who orders or encourages soldiers to do so, shall suffer death, if duly convicted, whether he belongs to the army of the United States, or is an enemy captured after having committed his misdeed.

72. Money and other valuables on the person of a prisoner, such as watches or jewelry, as well as extra clothing, are regarded by the American army as the private property of the prisoner, and the appropriation of such valuables or money is considered dishonorable, and is prohibited.

Nevertheless, if large sums are found upon the persons of prisoners, or in their possession, they shall be taken from them, and the surplus, after providing for their own support, appropriated for the use of the army, under the direction of the commander, unless otherwise ordered by the government. Nor can prisoners claim, as private property, large sums found and captured in their train, although they have been placed in the private luggage of the prisoners.

73. All officers, when captured, must surrender their side-arms to the captor. They may be restored to the prisoner in marked cases, by the commander, to signalize admiration of his distinguished bravery, or approbation of his humane treatment of prisoners before his capture. The captured officer to whom they may be restored cannot wear them during captivity.

74. A prisoner of war being a public enemy, is the prisoner of the government, and not of the captor. No ransom can be paid by a prisoner of war to his individual captor, or to any officer in command. The government alone releases captives, according to rules prescribed by itself.

75. Prisoners of war are subject to confinement or imprisonment such as may be deemed necessary on account of safety, but they are to be subjected to no other intentional suffering or indignity. The confinement and mode of treating a prisoner may be varied during his captivity according to the demands of safety.

76. Prisoners of war shall be fed upon plain and wholesome food whenever practicable, and treated with humanity.

They may be required to work for the benefit of the captor’s government, according to their rank and condition.

77. A prisoner of war who escapes may be shot, or otherwise killed in his flight; but neither death nor any other punishment shall be inflicted upon him simply for his attempt to escape, which the law of war does not consider a crime. Stricter means of security shall be used after an unsuccessful attempt at escape.

If, however, a conspiracy is discovered, the purpose of which is a united or general escape, the conspirators may be rigorously punished, even with death; and capital punishment may also be inflicted upon prisoners of war discovered to have plotted rebellion against the authorities of the captors, whether in union with fellow-prisoners or other persons.

78. If prisoners of war, having given no pledge nor made any promise on their honor, forcibly or otherwise escape, and are captured again in battle, after having rejoined their own army, they shall not be punished for their escape, but shall be treated as simple prisoners of war, although they will be subjected to stricter confinement.

79. Every captured wounded enemy shall be medically treated, according to the ability of the medical staff.

80. Honorable men, when captured, will abstain from giving to the enemy information concerning their own army, and the modern law of war permits no longer the use of any violence against prisoners, in order to extort the desired information, or to punish them for having given false information.

SECTION IV.

Partisans—Armed enemies not belonging to the hostile army—Scouts—Armed prowlers—War-rebels.

81. Partisans are soldiers armed and wearing the uniform of their army, but belonging to a corps which acts detached from the main body for the purpose of making inroads into the territory occupied by the enemy. If captured, they are entitled to all the privileges of the prisoner of war.

82. Men, or squads of men, who commit hostilities, whether by fighting, or inroads for destruction or plunder, or by raids of any kind, without commission, without being part and portion of the organized hostile army, and without sharing continuously in the war, but who do so with intermitting returns to their homes and avocations, or with the occasional assumption of the semblance of peaceful pursuits, divesting themselves of the character or appearance of soldiers—such men, or squads of men, are not public enemies, and therefore, if captured, are not entitled to the privileges of prisoners of war, but shall be treated summarily as highway robbers or pirates.

83. Scouts, or single soldiers, if disguised in the dress of the country, or in the uniform of the army hostile to their own, employed in obtaining information, if found within or lurking about the lines of the captor, are treated as spies, and suffer death.

84. Armed prowlers, by whatever names they may be called, or persons of the enemy’s territory, who steal within the lines of the hostile army, for the purpose of robbing, killing, or of destroying bridges, roads, or canals, or of robbing or destroying the mail, or of cutting the telegraph wires, are not entitled to the privileges of the prisoner of war.

85. War-rebels are persons within an occupied territory who rise in arms against the occupying or conquering army, or against the authorities established by the same. If captured, they may suffer death, whether they rise singly, in small or large bands, and whether called upon to do so by their own, but expelled, government or not. They are not prisoners of war; nor are they, if discovered and secured before their conspiracy has matured to an actual rising, or armed violence.

SECTION V.

Safe-conduct—Spies—War-traitors—Captured messengers—Abuse of the flag of truce.

86. All intercourse between the territories occupied by belligerent armies, whether by traffic, by letter, by travel, or in any other way, ceases. This is the general rule, to be observed without special proclamation.

Exceptions to this rule, whether by safe-conduct, or permission to trade on a small or large scale, or by exchanging mails, or by travel from one territory into the other, can take place only according to agreement approved by the government, or by the highest military authority.

Contraventions of this rule are highly punishable.

87. Ambassadors, and all other diplomatic agents of neutral powers, accredited to the enemy, may receive safe conducts through the territories occupied by the belligerents, unless there are military reasons to the contrary, and unless they may reach the place of their destination conveniently by another route. It implies no international affront if the safe conduct is declined. Such passes are usually given by the supreme authority of the state, and not by subordinate officers.

88. A spy is a person who secretly, in disguise or under false pretence, seeks information with the intention of communicating it to the enemy.

The spy is punishable with death by hanging by the neck, whether or not he succeed in obtaining the information or in conveying it to the enemy.

89. If a citizen of the United States obtains information in a legitimate manner, and betrays it to the enemy, be he a military or civil officer, or a private citizen, he shall suffer death.

90. A traitor under the law of war, or a war-traitor, is a person in a place or district under martial law who, unauthorized by the military commander, gives information of any kind to the enemy, or holds intercourse with him.

91. The war-traitor is always severely punished. If his offense consists in betraying to the enemy any thing concerning the condition, safety, operations or plans of the troops holding or occupying the place or district, his punishment is death.

92. If the citizen or subject of a country or place invaded or conquered gives information to his own government, from which he is separated by the hostile army, or to the army of his government, he is a war-traitor, and death is the penalty of his offence.

93. All armies in the field stand in need of guides, and impress them if they cannot obtain them otherwise.

94. No person having been forced by the enemy to serve as guide is punishable for having done so.

95. If a citizen of a hostile and invaded district voluntarily serves as a guide to the enemy, or offers to do so, he is deemed a war-traitor, and shall suffer death.

96. A citizen serving voluntarily as a guide against his own country commits treason, and will be dealt with according to the law of his country.

97. Guides, when it is clearly proved that they have misled intentionally, may be put to death.

98. All unauthorized or secret communication with the enemy is considered treasonable by the law of war.

Foreign residents in an invaded or occupied territory, or foreign visitors in the same, can claim no immunity from this law. They may communicate with foreign parts, or with the inhabitants of the hostile country, so far as the military authority permits, but no further. Instant expulsion from the occupied territory would be the very least punishment for the infraction of this rule.

99. A messenger carrying written dispatches or verbal messages from one portion of the army, or from a besieged place, to another portion of the same army, or its government, if armed, and in the uniform of his army, and if captured while doing so, in the territory occupied by the enemy, is treated by the captor as a prisoner of war. If not in uniform, nor a soldier, the circumstances connected with his capture must determine the disposition that shall be made of him.

100. A messenger or agent who attempts to steal through the territory occupied by the enemy, to further, in any manner, the interests of the enemy, if captured, is not entitled to the privileges of the prisoner of war, and may be dealt with according to the circumstances of the case.

101. While deception in war is admitted as a just and necessary means of hostility, and is consistent with honorable warfare, the common law of war allows even capital punishment for clandestine or treacherous attempts to injure an enemy, because they are so dangerous, and it is difficult to guard against them.

102. The law of war, like the criminal law regarding other offences, makes no difference on account of the difference of sexes, concerning the spy, the war-traitor, or the war-rebel.

103. Spies, war-traitors, and war-rebels, are not exchanged according to the common law of war. The exchange of such persons would require a special cartel, authorized by the government, or, at a great distance from it, by the chief commander of the army in the field.

104. A successful spy or war-traitor, safely returned to his own army, and afterwards captured as an enemy, is not subject to punishment for his acts as a spy or war-traitor, but he may be held in closer custody as a person individually dangerous.

SECTION VI.

Exchange of prisoners—Flags of truce—Flags of protection.

105. Exchanges of prisoners take place—number for number—rank for rank—wounded for wounded—with added condition for added condition—such, for instance, as not to serve for a certain period.

106. In exchanging prisoners of war, such numbers of persons of inferior rank may be substituted as an equivalent for one of superior rank as may be agreed upon by cartel, which requires the sanction of the government, or of the commander of the army in the field.

107. A prisoner of war is in honor bound truly to state to the captor his rank; and he is not to assume a lower rank than belongs to him, in order to cause a more advantageous exchange; nor a higher rank, for the purpose of obtaining better treatment.

Offenses to the contrary have been justly punished by the commanders of released prisoners, and may be good cause for refusing to release such prisoners.

108. The surplus number of prisoners of war remaining after an exchange has taken place is sometimes released either for the payment of a stipulated sum of money, or, in urgent cases, of provision, clothing, or other necessaries.

Such arrangement, however, requires the sanction of the highest authority.

109. The exchange of prisoners of war is an act of convenience to both belligerents. If no general cartel has been concluded, it cannot be demanded by either of them. No belligerent is obliged to exchange prisoners of war.

A cartel is voidable as soon as either party has violated it.

110. No exchange of prisoners shall be made except after complete capture, and after an accurate account of them, and a list of the captured officers, has been taken.

111. The bearer of a flag of truce cannot insist upon being admitted. He must always be admitted with great caution. Unnecessary frequency is carefully to be avoided.

112. If the bearer of a flag of truce offer himself during an engagement, he can be admitted as a very rare exception only. It is no breach of good faith to retain such a flag of truce, if admitted during the engagement. Firing is not required to cease on the appearance of a flag of truce in battle.

113. If the bearer of a flag of truce, presenting himself during an engagement, is killed or wounded, it furnishes no ground of complaint whatever.

114. If it be discovered, and fairly proved, that a flag of truce has been abused for surreptitiously obtaining military knowledge, the bearer of the flag thus abusing his sacred character is deemed a spy.

So sacred is the character of a flag of truce, and so necessary is its sacredness, that while its abuse is an especially heinous offense, great caution is requisite, on the other hand, in convicting the bearer of a flag of truce as a spy.

115. It is customary to designate by certain flags (usually yellow), the hospitals in places which are shelled, so that the besieging enemy may avoid firing on them. The same has been done in battles, when hospitals are situated within the field of the engagement.

116. Honorable belligerents often request that the hospitals within the territory of the enemy may be designated, so that they may be spared.

An honorable belligerent allows himself to be guided by flags or signals of protection as much as the contingencies and the necessities of the fight will permit.

117. It is justly considered an act of bad faith, of infamy or fiendishness, to deceive the enemy by flags of protection. Such act of bad faith may be good cause for refusing to respect such flags.

118. The besieging belligerent has sometimes requested the besieged to designate the buildings containing collections of works of art, scientific museums, astronomical observatories, or precious libraries, so that their destruction may be avoided as much as possible.

SECTION VII.

The Parole.

119. Prisoners of war may be released from captivity by exchange, and, under certain circumstances, also by parole.

120. The term parole designates the pledge of individual good faith and honor to do, or to omit doing, certain acts after he who gives his parole shall have been dismissed, wholly or partially, from the power of the captor.

121. The pledge of the parole is always an individual but not a private act.

122. The parole applies chiefly to prisoners of war whom the captor allows to return to their country, or to live in greater freedom within the captor’s country or territory, on conditions stated in the parole.

123. Release of prisoners of war by exchange is the general rule; release by parole is the exception.

124. Breaking the parole is punished with death when the person breaking the parole is captured again.

Accurate lists, therefore, of the paroled persons must be kept by the belligerents.

125. When paroles are given and received, there must be an exchange of two written documents, in which the name and rank of the paroled individuals are accurately and truthfully stated.

126. Commissioned officers only are allowed to give their parole, and they can give it only with the permission of their superior, as long as a superior in rank is within reach.

127. No non-commissioned officer or private can give his parole except through an officer. Individual paroles not given through an officer are not only void, but subject the individual giving them to the punishment of death as deserters. The only admissible exception is where individuals, properly separated from their commands, have suffered long confinement without the possibility of being paroled through an officer.

128. No paroling on the battle-field, no paroling of entire bodies of troops after a battle, and no dismissal of large numbers of prisoners, with a general declaration that they are paroled, is permitted, or of any value.

129. In capitulations for the surrender of strong places or fortified camps, the commanding officer, in cases of urgent necessity, may agree that the troops under his command shall not fight again during the war, unless exchanged.

130. The usual pledge given in the parole is not to serve during the existing war, unless exchanged.

This pledge refers only to the active service in the field, against the paroling belligerent or his allies actively engaged in the same war. These cases of breaking the parole are patent acts, and can be visited with the punishment of death; but the pledge does not refer to internal service, such as recruiting or drilling the recruits, fortifying places not besieged, quelling civil commotions, fighting against belligerents unconnected with the paroling belligerents, or to civil or diplomatic service for which the paroled officer may be employed.

131. If the government does not approve of the parole, the paroled officer must return into captivity; and should the enemy refuse to receive him, he is free of his parole.

132. A belligerent government may declare, by a general order, whether it will allow paroling, and on what conditions it will allow it. Such order is communicated to the enemy.

133. No prisoner of war can be forced by the hostile government to parole himself, and no government is obliged to parole prisoners of war, or to parole all captured officers if it paroles any. As the pledging of the parole is an individual act, so is paroling, on the other hand, an act of choice on the part of the belligerent.

134. The commander of an occupying army may require of the civil officers of the enemy, and of its citizens, any pledge he may consider necessary for the safety or security of his army; and upon their failure to give it, he may arrest, confine, or detain them.

SECTION VIII.

Armistice—Capitulation.

135. An armistice is the cessation of active hostilities for a period agreed between belligerents. It must be agreed upon in writing, and duly ratified by the highest authorities of the contending parties.

136. If an armistice be declared, without conditions, it extends no further than to require a total cessation of hostilities along the front of both belligerents.

If conditions be agreed upon, they should be clearly expressed, and must be rigidly adhered to by both parties. If either party violates any express condition, the armistice may be declared null and void by the other.

137. An armistice may be general, and valid for all points and lines of the belligerents; or special—that is, referring to certain troops or certain localities only.

An armistice may be concluded for a definite time; or for an indefinite time, during which either belligerent may resume hostilities on giving the notice agreed upon to the other.

138. The motives which induce the one or the other belligerent to conclude an armistice, whether it be expected to be preliminary to a treaty of peace, or to prepare during the armistice for a more vigorous prosecution of the war, do in no way affect the character of the armistice itself.

139. An armistice is binding upon the belligerents from the day of the agreed commencement; but the officers of the armies are responsible from the day only when they receive official information of its existence.

140. Commanding officers have the right to conclude armistices binding on the district over which their command extends; but such armistice is subject to the ratification of the superior authority, and ceases so soon as it is made known to the enemy that the armistice is not ratified, even if a certain time for the elapsing between giving notice of cessation and the resumption of hostilities should have been stipulated for.

141. It is incumbent upon the contracting parties of an armistice to stipulate what intercourse of persons or traffic between the inhabitants of the territories occupied by the hostile armies shall be allowed, if any.

If nothing is stipulated, the intercourse remains suspended, as during actual hostilities.

142. An armistice is not a partial or a temporary peace; it is only the suspension of military operations to the extent agreed upon by the parties.

143. When an armistice is concluded between a fortified place and the army besieging it, it is agreed by all the authorities on this subject that the besieger must cease all extension, perfection, or advance of his attacking works, as much so as from attacks by main force.

But as there is a difference of opinion among martial jurists, whether the besieged have the right to repair breaches or to erect new works of defence within the place during an armistice, this point should be determined by express agreement between the parties.

144. So soon as a capitulation is signed, the capitulator has no right to demolish, destroy, or injure the works, arms, stores, or ammunition, in his possession, during the time which elapses between the signing and the execution of the capitulation, unless otherwise stipulated in the same.

145. When an armistice is clearly broken by one of the parties, the other party is released from all obligation to observe it.

146. Prisoners, taken in the act of breaking an armistice, must be treated as prisoners of war, the officer alone being responsible who gives the order for such a violation of an armistice. The highest authority of the belligerent aggrieved may demand redress for the infraction of an armistice.

147. Belligerents sometimes conclude an armistice while their plenipotentiaries are met to discuss the conditions of a treaty of peace; but plenipotentiaries may meet without a preliminary armistice; in the latter case, the war is carried on without any abatement.

SECTION IX.

Assassination.

148. The law of war does not allow proclaiming either an individual belonging to the hostile army, or a citizen, or a subject of the hostile government, an outlaw, who may be slain without trial by any captor, any more than the modern law of peace allows such international outlawry; on the contrary, it abhors such outrage. The sternest retaliation should follow the murder committed in consequence of such proclamation, made by whatever authority. Civilized nations look with horror upon offers of rewards for the assassination of enemies, as relapses into barbarism.

SECTION X.

Insurrection—Civil war—Rebellion.

149. Insurrection is the rising of people in arms against their government, or a portion of it, or against one or more of its laws, or against an officer or officers of the government. It may be confined to mere armed resistance, or it may have greater ends in view.

150. Civil war is war between two or more portions of a country or state, each contending for the mastery of the whole, and each claiming to be the legitimate government. The term is also sometimes applied to war of rebellion, when the rebellious provinces or portions of the state are contiguous to those containing the seat of government.

151. The term rebellion is applied to an insurrection of large extent, and is usually a war between the legitimate government of a country and portions or provinces of the same who seek to throw off their allegiance to it, and set up a government of their own.

152. When humanity induces the adoption of the rules of regular war toward rebels, whether the adoption is partial or entire, it does in no way whatever imply a partial or complete acknowledgment of their government, if they have set up one, or of them, as an independent or sovereign power. Neutrals have no right to make the adoption of the rules of war by the assailed government toward rebels the ground of their own acknowledgment of the revolted people as an independent power.

153. Treating captured rebels as prisoners of war, exchanging them, concluding of cartels, capitulations, or other warlike agreements with them; addressing officers of a rebel army by the rank they may have in the same; accepting flags of truce; or, on the other hand, proclaiming martial law in their territory, or levying war-taxes or forced loans, or doing any other act sanctioned or demanded by the law and usages of public war between sovereign belligerents, neither proves nor establishes an acknowledgment of the rebellious people, or of the government which they may have erected, as a public or sovereign power. Nor does the adoption of the rules of war toward rebels imply an engagement with them extending beyond the limits of these rules. It is victory in the field that ends the strife, and settles the future relations between the contending parties.

154. Treating, in the field, the rebellious enemy according to the law and usages of war, has never prevented the legitimate government from trying the leaders of the rebellion or chief rebels for high treason, and from treating them accordingly, unless they are included in a general amnesty.

155. All enemies in regular war are divided into two general classes; that is to say, into combatants and non-combatants, or unarmed citizens of the hostile government.

The military commander of the legitimate government, in a war of rebellion, distinguishes between the loyal citizen in the revolted portion of the country and the disloyal citizen. The disloyal citizens may further be classified into those citizens known to sympathize with the rebellion, without positively aiding it, and those who, without taking up arms, give positive aid and comfort to the rebellious enemy, without being bodily forced thereto.

156. Common justice and plain expediency require that the military commander protect the manifestly loyal citizens, in revolted territories, against the hardships of the war, as much as the common misfortune of all war admits.

The commander will throw the burden of the war, as much as lies within his power, on the disloyal citizens of the revolted portion or province, subjecting them to a stricter police than the non-combatant enemies have to suffer in regular war; and if he deems it appropriate, or if his government demands of him, that every citizen shall, by an oath of allegiance, or by some other manifest act, declare his fidelity to the legitimate government, he may expel, transfer, imprison, or fine the revolted citizens who refuse to pledge themselves anew as citizens obedient to the law, and loyal to the government.

Whether it is expedient to do so, and whether reliance can be placed upon such oaths, the commander or his government have the right to decide.

157. Armed or unarmed resistance by citizens of the United States against the lawful movements of their troops, is levying war against the United States, and is therefore treason.
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George Washington strove to be the embodiment of civilized conduct in the War of Independence after being accused of atrocities twenty years before. He is depicted here by John Trumbull as the calm before the storm.
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An artist’s rendering of the Capitol building after it was burned by the British in 1814; President James Madison accused the British of violating the “rules of civilized warfare.”
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From 1815 to 1828, as the U.S. minister in London, as secretary of state, and then as president, John Quincy Adams insisted that it was unlawful to carry off enemy slaves in wartime.
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Serving in the Congress in the 1830s and 1840s, Adams reversed his position and predicted that slavery would end in a terrible war laying waste to the South.
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The London press lampooned Andrew Jackson as a bloodthirsty butcher leading a Tennessee militia of desperate savages. President James Monroe is seated at right.
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A young Charles Sumner condemned the laws of war as legitimating lawless violence. By 1861, he defended a war against slavery and helped introduce Lincoln to John Quincy Adams’s late-career arguments about the fate of slavery in wartime.
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The first week of the war presented President Abraham Lincoln with a crisis in the laws of war at sea; controversy dogged his decision to blockade the South and treat Confederate privateers as pirates.
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Secretary of State William Henry Seward (seated with hat on knee) used social occasions with the European diplomatic corps to craft the Lincoln administration’s distinctively pragmatic approach to the laws of war.
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The Union blockade of southern ports was notoriously porous, but its basis in the laws of war helped accomplish the crucial goal of holding off European intervention in the war. Alfred Waud’s Civil War sketch for Harper’s Weekly captured the life of the blockade that Lincoln, Seward, and Secretary of War Gideon Welles constructed.
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Captain Charles Wilkes seized Confederate diplomats Mason and Slidell from a British vessel in November 1861. This early controversy over neutral and belligerent rights at sea nearly brought Britain (depicted as the angry John Bull in the rear) to war against the Union.
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At the outset of the war, Francis Lieber was teaching the laws of war at Columbia College in New York City after living in South Carolina for two decades.
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When Lincoln elevated the bookish Henry Halleck to general-in-chief in 1862, he brought an expert on the laws of war into the Union high command.




[image: Images]

Fugitive slaves streaming into Union lines forced the issue of slavery onto the Union agenda.
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Images of racial violence from the wars in Haiti more than a half century later led to widespread fears that Emancipation would touch off terrible violence.
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By the fall of 1862, when Lincoln traveled to the battlefield at Antietam in Maryland, he had announced Emancipation. He is pictured here with Major General George B. McClellan, who bitterly opposed freeing slaves as a dangerous and uncivilized step in warfare.
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Southern sympathizer Adalbert Johann Volck’s cartoon depicted leading Union men as infidels justifying Emancipation by the terrible motto inscribed on the altar of Negro Worship: “The End Sanctifies the Means.” Photograph © Museum of Fine Arts, Boston.
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With the decision not only to emancipate the slaves behind Confederate lines but to enlist them and other blacks into the Union Army, it seemed that the Civil War had turned the violence of slavery upside down.
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By late 1862, when he began work on a code for the laws of war, Francis Lieber had lost one son killed fighting for the Confederacy and seen a second gravely injured while fighting for the Union. The costs of the war are etched on his face in this grave portrait for the Columbia College 1862 class book.
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Two hundred thousand black men served in the Union armed forces, including the 29th Connecticut (Colored) Regiment, shown here in Beaufort, South Carolina.
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Despite fears that the former slaves would fight with lawless ferocity, most black regiments performed impeccably in the face of grave provocations. A Philadelphia lithographic card from 1863 and an Alfred Waud sketch capture the fascination with the black soldier as the Civil War entered its climatic phase.
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William Tecumseh Sherman’s “hard hand of war” put into action the Union’s uncompromising 1863 instructions for the laws of war. He is shown here outside Atlanta in 1864.
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Sherman defended his shelling of Atlanta by arguing that short and sharp wars were more humane than the drawn-out tepid conflicts imagined by the jurists of the eighteenth century. The shell-damaged Ponder House in Atlanta bore the effects of Sherman’s barrage.
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Ethan Allen Hitchcock, the grandson of Revolutionary War hero Ethan Allen, used the Union’s code to insist that captured black Union soldiers be treated as prisoners of war regardless of race.
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Images of emaciated Union prisoners made their way to the public in 1864 after the Union’s insistence on equal treatment of black soldiers helped bring an end to prisoner exchanges.
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Union camps for southern prisoners swelled with new detainees after the end of prisoner exchanges. Though less notorious than the southern camps, they were nearly as deadly as their Confederate counterparts. Confederate soldiers here await transportation at Belle Plain Landing, Virginia.
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At the end of July 1863, just days before he sat for this photograph, Lincoln issued an order drawing expressly on the code and promising to retaliate against southern soldiers for the execution or enslavement of black Union soldiers or their white officers.
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Nathan B. Forrest commanded Confederate troops at Fort Pillow, the site of the most notorious (but not the only) massacre of black Union soldiers.
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The hooded bodies of three men and one woman convicted and sentenced to death by a military commission for conspiring with John Wilkes Booth to assassinate Lincoln and high-ranking members of his administration.
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The terribly overcrowded Confederate camp at Andersonville, Georgia, was the war’s most notorious prisoner of war camp, though not its deadliest. Here Union soldiers draw their rations near the main gate.
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Captain Henry Wirz, the commander at Andersonville, was one of nearly 1,000 Confederate soldiers or sympathizers to face law of war charges in front of Union military commissions during or just after the war.
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The capture of Jefferson Davis in the spring of 1865 touched off two years of debate over his fate; northern publications like Harper’s Weekly pointedly observed the contrast between the conditions of Davis’s confinement and those of Union soldiers held prisoner during the war.
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Francis Lieber’s son G. Norman Lieber presided over the Judge Advocate General’s office from 1884 to 1901. He brought the code his father drafted to Indian wars in the West and to the war in the Philippines.
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Three hundred and three Dakota Sioux warriors were sentenced to death by military commission in 1862; Lincoln approved the sentences of thirty-nine, including the man pictured here, whom he decided had participated in indiscriminate warfare against settlers.
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A nasty conflict with Modoc Indians in Oregon in 1873 reprised the scalping scenes of the pre–Civil War era.
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“Captain Jack,” standing at right, led the Modoc band before being executed for killing a U.S. officer under a flag of truce. Men like Andrew Jackson had executed the Indians they captured without any formality; now captured Indian warriors like Jack were tried by military commission.
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President Grover Cleveland proposed to execute Geronimo, but he and his band of Chiricahua Apache—men, women, and children alike—were taken by train to Florida from their native Southwest and spent more than two decades as prisoners of war.
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After the Civil War, the Union’s law of war instructions of 1863 began to spread around the world. The Franco-Prussian War of 1870–71 saw the code’s principles applied to the irregular French fighters who resisted Prussian occupation.
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A Swiss-born jurist named Johann Caspar Bluntschli translated the American code into German and spread its influence in Europe.
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The formidable Alfred Thayer Mahan dominated the U.S. delegation at a conference in The Hague in 1899 that set the terms for the laws of war the world over.
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U.S. armed forces in the Philippines engaged in the widespread use of torture tactics such as the water cure, demonstrated here by a team of American soldiers.
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Colonel Edwin F. Glenn led a team of water cure experts in the Philippines and was court-martialed for violating the 1863 code’s prohibition on torture. Twelve years later, he drafted the field manual on the laws of war that American officers would carry into two world wars.
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1 In the early 1960s, President John F. Kennedy attributed to Dante a line that captured the gist of the same idea: “The hottest places in Hell,” Kennedy liked to say, “are reserved for those who in time of moral crisis preserve their neutrality.” See Arthur M. Schlesinger, Jr., A Thousand Days: John F. Kennedy in the White House (Boston: Houghton Mifflin, 1965), 105.

2 The next chapter discusses the clash between Euro-American rules of war and their Indian analogues in more detail.

3 Decades later, in 1821, American slaveholders at last extracted some compensation for slaves freed during the Revolution when the beleaguered Creek Indians, chased and slaughtered by Andrew Jackson and the frontier militia, ceded lands to the United States. For all practical purposes, the Creeks had no choice but to abandon their lands in the face of the onslaught of white settlers. The treaty was a fait accompli. But in the terms of the treaty, part of the land was nominally given to the United States as compensation for slaves the Creek allies of George III had captured and freed in the Revolution some forty years before—see Don E. Fehrenbacher and Ward M. McAfee, The Slaveholding Republic: An Account of the United States Government’s Relations to Slavery (New York: Oxford University Press, 2001), 92.

4 The convoluted provision of Article I of the Treaty of Ghent read as follows: “All territory, places, and possessions whatsoever taken by either party from the other during the war, or which may be taken after the signing of this Treaty, excepting only [certain] Islands hereinafter mentioned, shall be restored without delay and without causing any destruction or carrying away any of the Artillery or other public property originally captured in the said forts or places, and which shall remain therein upon the Exchange of the Ratifications of this Treaty, or any Slaves or other private property. . . .”

5 European states spent between $3 and $6 per capita each year on their armed forces. The United States spent less than $1 per capita, amounting to less than 1 percent of the nation’s annual economic production. See David M. Kennedy, “War and the American Character,” The Nation, May 3, 1975, p. 522.

6 Shortly after President George W. Bush’s June 2002 speech at West Point introduced the Bush Doctrine of preemptive self-defense, the Justice Department’s Office of Legal Counsel issued a secret memorandum (since made public) that relied on and updated the Caroline standard, making it (according to the memo’s authors Jay Bybee and John Yoo) “more nuanced than Secretary Webster’s nineteenth-century formula.”

7 Implausibility did not stop President Polk from trying to claim legitimacy as an occupying power. “By the laws of nations,” he told the Congress, “a conquered country is subject to be governed by the conqueror during his military possession” (James D. Richardson, ed., A Compilation of the Messages and Papers of the Presidents, 1789–1897 (Washington, DC: Government Printing Office, 1896–1899), 4: 494). But at no point in the war did American forces in Mexico exceed 30,000 soldiers in more than 1,000 square miles of territory containing some 7 million inhabitants. The guerrilla activity that Scott and his fellow American officers sought to control was testament to the meagerness of U.S. authority and the limits of Mexican submission. Even if the United States were understood as an occupier in the hinterland of Mexico where the guerrilla parties operated, the laws of war had not theretofore treated inhabitants rising up against an occupier as criminals per se. Action against an occupier (even by noncombatants) was neither “unjust” nor “contrary to the laws of war.” The rising up was not a criminal act in itself. It was an act of patriotism. “Where is the man,” Vattel asked, who would “dare to censure it?” (Emmerich de Vattel, The Law of Nations, trans. Joseph Chitty [Philadelphia: T. & J. W. Johnson, 1867], §228, p. 400).

8 This was in the famous case of the Confederate sympathizer and Maryland militia leader John Merryman.

9 Clausewitz did feel that he needed to explain the relatively limited structure of eighteenth-century warfare in Europe before Napoleon. Wars “between civilized nations” in the eighteenth century, he conceded, seemed “far less cruel and destructive than wars between savages.” But the reason was not the existence of so-called rules for legitimate warfare. Rather, as Clausewitz said with the cultural chauvinism characteristic to his age, it was because European nations used their intelligence more effectively than the savage and barbarian peoples in the rest of the world. Civilized states simply adopted “more effective ways of using force than the crude expression of instinct.” In the same passage, Clausewitz also suggested that the explanation for limited wars in the eighteenth century lay in “the social conditions of the states themselves and in their relationships to one another.” The laws and customs of war of which he was so dismissive were doubtless a part of those social conditions and those relationships, but Clausewitz seems not to have understood the point.

10 Article 4 of the Third Geneva Convention of 1949 extends prisoner of war status to “members of the armed forces of a Party to the conflict,” as well as to members of militias or other volunteer groups so long as they can show that they operate under a responsible command; they have a “fixed distinctive sign recognizable at a distance”; they “carry[] arms openly”; and they “conduct[] their operations in accordance with the laws and customs of war.

11 There is considerable debate over the precise timing of Lincoln’s decision. David Donald, one of the giants of Lincoln scholarship and the history of the Civil War, believed that Lincoln made his decision in June, or even May, well before the Harrison’s Landing episode—Donald, Lincoln, 363–64. In my view, the more likely timing is that proposed by Eric Foner, Allen Guelzo, and others, who date the decision to shortly after the July 8 Harrison’s Landing meeting with McClellan—Eric Foner, The Fiery Trial, 217, and Allen Guelzo, Lincoln’s Emancipation Proclamation, 141–46. There is evidence on all sides, but the earlier dating rests in significant part on stories told by interested witnesses long after the fact. Most persuasive to me is the fact that on July 1, 1862, Lincoln showed his friend Orville Browning a memorandum on his thinking about the slavery question that contained no hint of the dramatic policy Lincoln would unveil later that same month—Pease & Randall, eds., Diary of Orville Hickman Browning, vol. 1, p. 555.

12 On the law of battles, see James Q. Whitman’s brilliant new book, The Verdict of Battle: The Law of Victory and the Making of Modern War (Cambridge, MA: Harvard University Press, 2012).

13 General Orders No. 100 bore the date April 24, but that seems to be the date on which Stanton and Lincoln approved it; few people inside or outside the Union Army seem to have seen the final version until the second and third week of May.

14 The numbers are very difficult to arrive at, which is part of why no one to my knowledge has heretofore compiled an estimate of the number of persons accused of violations of the laws of war in military commissions. I arrived at this estimate in two different ways. First, a research assistant named Gideon Hart and I counted military commissions charging law of war violations in the printed General Orders volumes that are scattered in libraries and archives around the country. We were unable to locate General Orders volumes for every Union military department, but we counted 712 military commissions charging law of war violations. (The full results from Hart’s massive efforts, along with full documentation, can be found in his article in vol. 203 of the Military Law Review, published in the spring of 2010.) I did an independent count using the database of court-martial and military commission records compiled by Tom Lowry and the Index Project from the files contained in the National Archives in Washington. Lowry’s files indicate 875 military commissions charging law of war violations. I subsequently double-checked the Lowry data by examining a subset of the files he indexed. My estimate of the total number of military commissions slightly reduces Mark Neely’s standard estimate of 4,271 because Hart and I found that Neely’s count included some number of trials that were properly categorized as courts-martial. Lowry counts 5,562 military commissions, including commissions that took place after April 1865. See Mark E. Neely, Jr., The Fate of Liberty: Abraham Lincoln and Civil Liberties (New York: Oxford University Press, 1989), 168; Thomas P. Lowry, Merciful Lincoln: The President and Military Justice (Charleston, SC: Thomas P. Lowry, 2009), xi.

15 Lieber’s draft had instructed that anyone in a place under martial law who “gives information to the enemy,” or otherwise assisted the enemy, was punishable by execution; so, too, were “armed prowlers” or “persons of the enemy territory who steal within the lines of the hostile army.” Burnside’s order simplified and combined Lieber’s terms. See [Francis Lieber], A Code for the Government of Armies in the Field as Authorized by the Laws and Usages of War on Land, unpublished ms., Huntington Library, San Marino, California.

16 Death rates overall were significantly higher in southern camps (15.5%) than in northern ones (12.1%). One problem with comparative death rates is that they reflect in part the condition of the men who entered the prison. James McPherson has usefully pointed out that whereas Union soldiers were 68 percent more likely to die in Confederate camps than they were to die of disease while with their own army in the field, soldiers from the South were 29 percent less likely to die in Union prisons than of disease while serving in their own army—James M. McPherson, Ordeal by Fire: The Civil War and Reconstruction (New York: McGraw-Hill, 1982), 451 & 451n.

17 In 1871, Milligan won a civil case for damages against Major General Alvin P. Hovey for arresting and holding him unlawfully. An unsympathetic jury awarded Milligan only nominal damages, but the fact that he won even a nominal victory suggested that Speed and Butler might not have been able to sustain Milligan’s conviction even on the narrow argument. Future president Benjamin Harrison represented Milligan in his civil case. See Milligan v. Hovey, 17 F. Cas. 380 (C.C. D. Ind. 1871).

18 A student of mine, Maeve Herbert Glass, makes this same point in a brilliant article on the Sioux military commissions of 1862: Maeve Herbert, “Explaining the Sioux Military Commission of 1862,” Columbia Human Rights Law Review 40 (2009): 743.

19 Sibley had both initiated the charges against Wowinape and reviewed them. Article 65 of the Articles of War prohibited officers from performing both these roles in courts-martial, and while the tribunal in question was technically not a court-martial but a military commission, Pope worried that the commissions were properly governed by the same rules. Judge Advocate General Holt agreed.

20 Judge Advocate General Lieber later observed that the failure to punish Chivington stemmed in part from the fact that Chivington had already been mustered out of the Army by the time the court of inquiry concluded its business. See G. Norman Lieber to the Secretary of War, April 15, 1892, Letters Sent (“Record Books”), 1889–1895, Records of the Office of the Judge Advocate General (Army), 1792–2010, record group 153, National Archives and Records Administration.

21 Crozier also opposed efforts to limit the power of gunpowder in rifles. In addition, he cast votes against a ban on the use of mining shells in field artillery; a prohibition on new explosives for the bursting charge of projectiles; and a ban on the improvement of field guns. See James Brown Scott, ed., Instructions to the American Delegates to the Hague Peace Conferences and Their Official Reports (New York: Oxford University Press, 1916), 29.

22 Some otherwise excellent histories of the Glenn prosecution have missed the critical qualification in Davis’s review of the Glenn conviction because they have focused on Davis’s argument that the justification of necessity would lead quickly to a slippery slope: “[W]here is the line to be drawn?” Davis asked. “If the ‘water cure’ is ineffective, what shall be the next step?” Davis never tried to square his observations about the absence of stopping points with his case-by-case approach to deciding whether torture was warranted.
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