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Praise for the Book


By taking up three cases: the Birla papers, the Sahara papers and Pul’s note, (the writers) have conclusively demonstrated the nexus between politicians, businessmen, lawyers, judges, and by our silence, journalists. The nexus is at every level, institution and region... it cuts across political parties and professions... This book documents well ... the premises underlying reforms (which) have turned out to be wrong... The cancer cells are spread by the doctors themselves.


—Arun Shourie
,

Former Union Minister and Editor

What is the ultimate message? That certain people in this country are above the law and they are untouchable... The worrying part is that the courts are reluctant to deal with this.


—Justice Ajit Prakash Shah
,

Former Chief Justice, Delhi High Court and Chairman, Law Commission of India

This book... is an absolutely fascinating account which will be important for every person who wants to understand not only the state of corruption in the country but also the manner in which courts deal with such cases and the conflicts of interest that are involved. This is a book which is highly relevant for our contemporary times since it sheds important and fascinating light on some of the most powerful players in the country... I would recommend this book to every citizen who is concerned about the state of our institutions and the future of India.


—Prashant Bhushan
,

Advocate, Supreme Court of India

This book is undoubtedly a well-researched one... It clearly manifests a situation where the citizenry has to wake up and be counted. It provides ample material for such awakening and is a “must read.”


—Dinesh Dwivedi
,

Senior Advocate, Supreme Court of India


Loose Pages
 is essentially an excellent work of investigative journalism that adds another chapter to the story of India’s age of crony capitalism...In uncovering every aspect of this unsavoury set of findings what Sourya Majumder and Paranjoy Guha Thakurta have really done is to show (yet again) the rotten insides of India’s state machinery – of a dysfunctional government which is incapable or unwilling to act against crony capitalism.


—Alok Prasanna Kumar
,

Advocate and Columnist

In what way does this period, under the Modi administration since 2014, differ from what has preceded it? I think the simple answer is that we have lost all sense of shame... this lack of shame is today apparent in every aspect of public life. What this book documents is that the lack of shame ... pervades every aspect of this government.


—Hartosh Singh Bal
,

Political Editor, Caravan


This book... is a document that implicates both the country’s biggest parties... The issue it speaks of is almost in the design of liberal democracies... The structures that give rise to a nexus that affects the environment, the daily lives of ordinary people and everyday governance ... This document... shows how our institutions have failed us spectacularly... The only thing left is for writers and journalists to document this and take it to the people.


—Karuna Nandy
,

Advocate, Supreme Court of India

Sourya and Paranjoy have produced a fascinating work of investigative journalism... They weave an intricate tapestry which depicts a dystopian image of an ecosystem in which you see the various organs of the state and big business in an illicit relationship... The book raises some difficult questions to which there are no easy answers but the very act of formulating those questions... constitutes the first step in our collective quest for a solution.


—Kamal Jaswal
,

Retired Civil Servant


Loose Pages
 is a rough guide to Indian democracy – or what ails it. The book shows how easily the political class, their crony capitalists, top investigators, and even the courts, can ignore the obvious. The book presents a mountain of documentary proof for readers to figure out if it really amounts to what the court termed as “zero evidence.” There is nothing new about businessmen bribing politicians but Loose Pages
 shows that the degree of their audacity is simply breathtaking. Nothing is impossible: dubious acronyms can replace obvious ones; damning evidence of bribery can be rejected and the flimsiest of excuses accepted; a simple demand for an investigation involving top politicians from the ruling party can be seen as attempted subversion; and unaccounted money running into crores of rupees – duly recovered in income tax raids – can be returned for bizarre reasons. The authors are uniquely qualified to join the dots between systematic treachery, prejudices, and the sheer brazenness of public servants who are paid from our hard-earned money to uphold the rule of law.


—Vipul Mudgal
, Director, Common Cause


[image: ]



Table of Contents


Abbreviations



Cast of Characters



Preface



Foreword



Introduction





PART I



1. Court Cases That Could Have Shaken India



2. Not Out



3. Clockwork Justice



4. Laws for the Few



5. A Person of ‘Impeccable’ Integrity



6. Reading of the Ruling Elite



PART II



7. Mining Birla



8. Two Confessions and a Half



9. Who’s Who?



10. Joining Dots, Leaving Blanks



11. Managing Minders



12. Collective Materialism



13. All in the Pariwar



PART III



14. Crisis of Credibility



15. A Chief Minister Commits Suicide



16. Judicial Aloofness



17. Aftermath



Appendices



Questionnaire 1



Questionnaire 2



Questionnaire 3



Questionnaire 4



Questionnaire 5



Questionnaire 6



Questionnaire 7



Questionnaire 8





Acknowledgements



About the Author



Copyright




Abbreviations








	
ABMCPL:


	
Aditya Birla Management Corporation Private Limited





	
ABRL:


	
Aditya Birla Retail Limited





	
BJP:


	
Bharatiya Janata Party





	
BJD:


	
Biju Janata Dal





	
CAG:


	
Comptroller and Auditor General of India





	
CBDT:


	
Central Board of Direct Taxes





	
CBEC:


	
Central Board of Excise and Customs





	
CBI:


	
Central Bureau of Investigation





	
CCI:


	
Competition Commission of India





	
CEC:


	
Central Empowered Committee





	
CJAR:


	
Campaign for Judicial Accountability and Reforms





	
CJI:


	
Chief Justice of India





	
COMPAT:


	
Competition Appellate Tribunal





	
CPIL:


	
Centre for Public Interest Litigation





	
CVC:


	
Central Vigilance Commission





	
DRI:


	
Directorate of Revenue Intelligence





	
EC:


	
environmental clearance





	
ED:


	
Enforcement Directorate





	
FEMA:


	
Foreign Exchange Management Act





	
FICCI:


	
Federation of Indian Chambers of Commerce and Industry





	
FIR:


	
first information report





	
GoM:


	
Group of Ministers





	
ITSC:


	
Income Tax Settlement Commission





	
MCA:


	
Ministry of Corporate Affairs





	
MLA:


	
Member of Legislative Assembly





	
MoEF:


	
Ministry of Environment and Forests





	
MoC:


	
Ministry of Coal





	
MP:


	
Member of Parliament





	
NCLAT:


	
National Company Law Appellate Tribunal





	
NJAC:


	
National Judicial Appointments Commission





	
PIL:


	
public interest litigation





	
PMLA:


	
Prevention of Money Laundering Act





	
RBI:


	
Reserve Bank of India





	
RNBC:


	
Residuary Non-Banking Company





	
SAT:


	
Securities Appellate Tribunal





	
SEBI:


	
Securities and Exchange Board of India





	
SFIO:


	
Serious Fraud Investigation Office





	
SHIC:


	
Sahara Housing Investment Corporation Limited





	
SIREC:


	
Sahara India Real Estate Corporation Limited





	
SIT:


	
Special Investigation Team





	
SSOE:


	
Swiss Singapore Overseas Enterprises Private Limited









Cast of Characters


The Politicians


Advani, Lal Krishna:
 Former deputy prime minister and BJP leader named in Jain hawala diaries.



Chouhan, Shivraj Singh:
 Former Madhya Pradesh chief minister; said to have received cash from Sahara.



Dikshit, Sheila:
 Former Delhi chief minister; said to have received cash from Sahara.



Jakhar, Balram:
 Congress leader named in Jain hawala diaries.



Khurana, Madan Lal:
 BJP leader named in Jain hawala diaries.



Modi, Narendra:
 Chief minister of Gujarat 2001–14 and Prime Minister of India (May 2014 onwards); said to have received cash from Sahara (as Gujarat CM); also mentioned in Birla papers in the same period.



Mukherjee, Pranab:
 Former president of India and finance minister in UPA government who headed GoM that gave green signal to Hindalco and Essar’s joint venture in Mahan; accused by Kalikho Pul of accepting money in lieu of Arunachal Pradesh fiscal bailout.



Naidu, M Venkaiah:
 Vice-President who dismissed impeachment motion against CJI Dipak Misra.



Natarajan, Jayanthi:
 UPA minister for environment and forests who cleared several projects for Aditya Birla Group.



Pul, Kalikho:
 Former chief minister of Arunachal Pradesh who committed suicide in August 2016; named several politicians and judges in suicide note.



Scindia, Madhavrao:
 Congress leader named in Jain hawala diaries.



Shaina, NC:
 BJP treasurer in Maharashtra; said to have received cash from Sahara.



Shiv Shankar, P:
 Congress leader named in Jain hawala diaries.



Shukla, Vidya Charan:
 Congress leader named in Jain hawala diaries.



Singh, Manmohan:
 Prime Minister of India 2004–2014; questioned in Coalgate probe.



Singh, Raman:
 Former Chhattisgarh chief minister; said to have received cash from Sahara.



Sinha, Yashwant:
 BJP leader named in Jain hawala diaries.



Yadav, Sharad:
 Janata Dal leader named in Jain hawala diaries.


The Judges


Agrawal, RK:
 Part of five-member bench that dismissed call for probe into medical college case; part of three-member bench that dismissed petition calling for independent investigation into medical college case FIR.



Bharucha, SP:
 Part of three-member bench of Supreme Court judges that expressed alarm over influence on judicial proceedings in Jain hawala case.



Chandrachud, DY:
 Part of three-member bench of Supreme Court that dismissed call for probe into death of Judge BH Loya.



Chelameswar, Jasti:
 Dissenting former Supreme Court judge in NJAC case who sided with government; one of the four judges to ‘revolt’ against CJI Dipak Misra in January 2018.



Dattu, HL:
 Former CJI accused by Kalikho Pul of taking bribes.



Gogoi, Ranjan:
 CJI and one of the four judges to revolt against CJI Dipak Misra in January 2018.



Goel, Adarsh Kumar:
 Part of two-member bench that dismissed call for probe into Kalikho Pul suicide.
xiv



Gupta, Deepak:
 Part of two-member bench that endorsed CEC on mining activities in August 2017.



Joseph, Kurian:
 Part of three-member special bench of SC hearing the Coalgate probe that had asked CBI to investigate Sahara-Birla diaries; one of the four judges to revolt against CJI Dipak Misra in January 2018.



Kabir, Altamas:
 Late CJI accused by Kalikho Pul of extracting bribe.



Kapadia, SH:
 Former CJI; head of three-member bench that in 2011 laid down guidelines for CVC selection.



Karnan, Chinnaswamy Swaminathan:
 Judge of Calcutta High Court who listed 20 incumbent and former judges of various courts as corrupt; imprisoned for six months by SC for contempt.



Khanwilkar, AM:
 Part of five-member bench that dismissed call for probe into medical college case, part of three-member bench that dismissed petition calling for independent investigation into medical college case FIR; part of three-member bench that dismissed call for probe into death of Judge Loya.



Khehar, Jagdish Singh:
 Part of two-member SC bench that ordered arrest of Subrata Roy in March 2014; part of five-member Constitution bench that scrapped the NJAC; recused himself from hearing Sahara papers during PIL against CVC appointment; part of three-member bench that dismissed Kalikho Pul’s government in July 2016; accused by Pul of demanding bribe; converted suicide note of Pul into criminal writ petition to be heard by two-judge bench.



Kumar, Swatanter:
 Part of three-member SC bench that in 2011 laid down guidelines for CVC selection.



Kurdukar, SP:
 Part of three-member SC bench that passed verdict in
 CBI v. VC Shukla.



Lalit, Uday Umesh:
 Part of two-member bench that dismissed call for probe into Kalikho Pul’s suicide.



Lodha, RM:
 CJI who headed three-member bench in
 Manohar Lal Sharma v. Principal Secretary.



Lokur, Madan B:
 Part of three-member special bench of SC hearing the Coalgate probe that had asked CBI to investigate diaries; part of three-member bench that dismissed Kalikho Pul’s government in July 2016; part of two-member bench that endorsed CEC on mining activities in August 2017; one of the four judges to revolt against CJI Dipak Misra in January 2018.



Loya, Brijgopal Harkishan:
 CBI special judge hearing petition on alleged encounter of Sohrabuddin Sheikh; he died under unusual circumstances.



Mishra, Arun Kumar:
 Part of the two-member bench that dismissed the Sahara-Birla papers by an order on 11 January 2017; part of two-member bench that passed the final verdict in
 Common Cause v. Union of India
; part of the two-member bench that initially heard call for a probe into death of Judge Loya; part of five-member bench that dismissed call for probe into medical college case; part of three-member bench that dismissed petition calling for independent investigation into medical college case FIR.



Misra, Dipak:
 Part of three-member bench that dismissed Kalikho Pul’s government in July 2016; accused by Pul of demanding bribe; as CJI headed five-member bench that heard petition calling for probe into medical college case though he had passed multiple orders in the case earlier; part of three-member bench that dismissed call for probe into death of Judge Loya; first CJI in history who was sought to be impeached.



Mukherjee, MK:
 Part of three-member SC bench that passed verdict in
 CBI v. VC Shukla.



Radhakrishnan, KS Panicker:
 Part of three-member bench that in 2011 laid down guidelines for CVC selection; part of two-member bench that ordered arrest of Subrata Roy in March 2014.



Quddusi, Ishrat Masroor:
 Retired Odisha HC judge arrested over bribery charges in medical colleges delisting case.



Roy, Amitava:
 Part of the two-member bench that dismissed the Sahara-Birla papers by an order on 11 January 2017; part of five-member bench that dismissed call for probe into medical college case.
xvi
 Cast of Characters
 xvii



Sen, SC:
 Member of three-member bench that expressed alarm over influence on judicial proceedings in Jain hawala case.



Shamim, Mohammad:
 Delhi HC judge who dismissed claim that Jain hawala diaries were books of account.



Shantanagoudar, Mohan:
 Part of the two-member bench that initially heard call for a probe into death of Judge Loya.



Sikri, AK:
 Part of three-member special bench of SC hearing the Coalgate probe that had asked CBI to investigate Birla papers.



Thakur, TS:
 CJI during many of Sahara’s hearings.



Thomas, KT:
 Part of three-member SC bench that passed verdict in
 CBI v. VC Shukla.



Verma, Jagdish Sharan:
 As CJI, conferred on CVC oversight over CBI and ED in December 1997; earlier had hauled up CBI for going slow on politicians in Jain hawala probe; head of three-member bench that expressed alarm over influence on judicial proceedings.


The Corporates


Birla, Kumar Mangalam:
 Chairperson of Aditya Birla Group against whom CBI filed FIR in Coalgate probe.



Roy, Subrata:
 Head of Sahara India Pariwar.


The Officials


Bhasin, Tejendra Mohan:
 Vigilance commissioner whose appointment was challenged in court; accused of forging appraisal report of subordinate at Indian Bank; probed by CVC.



Chowdary, Kosaraju Veeraiah:
 Head of CVC whose appointment was challenged through a PIL; had corruption charges against him as CBDT chief.



Dash, Debi Prasad:
 DRI director-general during probe into Aditya Birla Group’s commodity trading activities.



Karan, Raja Vijay:
 CBI director who chose to leave out links between politicians and hawala operators.



Pandey, Ankita:
 Deputy director of Income Tax (investigation) who had signed appraisal report of raids on Aditya Birla Group and Sahara India Pariwar.



Parakh, PC:
 Former coal secretary against whom FIR was filed in Coalgate probe.



Parashar, Bharat:
 CBI special judge who asked CBI to record Manmohan Singh’s statement in Coalgate probe.



Ranjan, Archana:
 CBDT chairperson during Sahara’s ITSC hearings.



Rajiv:
 Front-runner for heading CVC; had probed charges against KV Chowdary.



Sandhu, Baldip Singh:
 Member of ITSC bench in Sahara case who was transferred.



Singh, BB:
 Member of two-member ITSC bench that cleared Sahara case.



Singh, BP:
 Member of two-member ITSC bench that cleared Sahara case.



Sinha, Ranjit:
 CBI chief at time of raids on Aditya Birla Group; removed by SC from Coalgate probe.



Thomas, Polayil Joseph:
 Head of CVC whose appointment was struck down by the SC in 2011.


The Lawyers


Bhushan, Prashant:
 Represented petitioners in
 Common Cause v. Union of India
; co-petitioner in
 Vineet Narain v. Union of India
.



Chidambaram, Palaniappan:
 Former finance minister in UPA government who represented Aditya Birla Group.



Dave, Dushyant:
 Petitioner demanding probe into Kalikho Pul’s suicide.



Divan, Anil:
 Amicus curiae
 in Jain hawala case.



Jaiswal, Kamini:
 Co-petitioner in
 Vineet Narain v. Union of India.



Jaitley, Arun:
 Union finance minister and counsel for LK Advani in Jain hawala case.



Jethmalani, Ram:
 Counsel for Vineet Narain, who later represented LK Advani; later joined BJP and was subsequently expelled from the party.



Rohatgi, Mukul:
 Former Attorney-General of India who represented the Union government in the
 Common Cause v. Union of India
.



Sibal, Kapil:
 Former Union minister who appeared on behalf of Jain brothers in Jain hawala case; appeared for Sahara.


The Underlings


Amitabh, Shubhendu:
 Group executive president at ABMCPL whose residence and bank lockers were raided by CBI; investigated earlier in Coalgate probe.



Chandra, Bhuvan:
 Private secretary of Shubhendu Amitabh.



Dogra, Vijay Singh:
 Sahara official named by company as target of Sachin Pawar; looked after personal office of Subrata Roy.



Jaluram:
 Angadia
 whose name kept recurring in the Birla papers.



Mundhra, Vijay:
 Broker whose name kept recurring in the Birla papers.



Pawar, Sachin:
 Sahara employee named by company as one who had fabricated documents.



Saxena, Kumar Anand:
 Deputy general manager (accounts) at ABMCPL in whose possession keys to
 almirahs
 containing cash were found.



Sawant, Uday:
 Friend of Sachin Pawar reported to have helped in fabricating documents.


The Others


Narain, Vineet:
 Journalist; main petitioner in the Jain hawala case.



Qureshi, Moin:
 Meat exporter and alleged hawala operator.




Preface


In October 2013, officers of the Central Bureau of Investigation raided the premises of the Aditya Birla Group of companies. They recovered ₹25 crore in cash kept in an almirah
. They also recovered several hard disks of computers, as well as many papers, notebooks, et cetera
. The documents recovered showed that large amounts had been paid at different times to various public servants, including politicians, as well as officers of the Directorate of Revenue Intelligence and other government institutions; particularly, those in the Union ministry of environment and forests. One of the documents seized from the computer of a senior executive of a company in the Aditya Birla Group, Shubhendu Amitabh, shows a cryptic entry suggesting a payment of ₹25 crore to the then chief minister of Gujarat Narendra Modi.

However, the CBI, instead of acting on this treasure trove of incriminating documents showing serious corruption on the part of the corporate group, did not even register a first information report and merely handed over the documents collected to the Income Tax Department. The department conducted a detailed enquiry into the documents and produced a voluminous report in four parts. After cross-checking the payments and examining various witnesses, the officials came to the conclusion that the payments shown had in fact been made. They alleged that the Aditya Birla Group was getting large amounts of cash through hawala dealers and regularly disbursing the money to various public servants. Though all this was tantamount to indulging in corrupt practices, the income tax department did not pursue the matter with the CBI and merely started some proceedings under the Income Tax Act.

In November 2014, the department raided the Sahara Group of companies and recovered cash worth ₹137 crore from its premises, together with a large number of documents, notebooks, papers as well as computer hard disks. One of the hard disks contained a spreadsheet showing details of payments of ₹113 crore made to various politicians and public servants and the receipt of ₹115 crore in cash from various sources, particularly the marketing communication company of the Sahara Group. The spreadsheet was very detailed one, showing not only the amounts paid on different dates but also the place of payment, the person who had taken the money and the person who had received the cash.

The dates of the payments were during 2013–14 in the run-up to the 2014 general elections. In particular, the spreadsheet indicated that payments totalling ₹40 crore had been made on nine different dates in Ahmedabad by one Kanhaiya Jaiswal to the Gujarat chief minister. The spreadsheet also showed payments of ₹10 crore to the then Madhya Pradesh chief minister Shivraj Singh Chouhan, ₹4 crore to the Chhattisgarh chief minister Raman Singh and a payment of ₹one crore to the former chief minister of Delhi Sheila Dikshit. The income tax department also tallied the entries in the spreadsheet with the account books of the marketing communication company of Sahara which demonstrated that the amounts of cash shown to have been received on different dates from the company tallied with its own books of accounts. However, the department did not hand over these records to the CBI for criminal investigation. The person heading the investigation wing of the department was KV Chowdary, who went on to become an advisor to the Supreme Court-appointed Special Investigative Team on black money and was then appointed by the Modi government as the country’s Chief Vigilance Commissioner, having supervisory powers over anti-corruption investigations by the CBI.

On 9 August 2016, the former chief minister of Arunachal Pradesh, Kalikho Pul, who was removed from his position through an order of the Supreme Court, committed suicide and left a 60-page suicide note signed on every page. The note made allegations of bribe-taking against several people, but most importantly, against two of the seniormost judges of the country’s apex court who were members of the bench which decided his case and who later went on to become Chief Justices of India. The then Governor of Arunachal Pradesh asked the government to conduct a CBI investigation saying that the allegations made in the notes were very serious and that a suicide note is treated by law as a dying declaration that has great evidentiary value. The government however, did not conduct any investigation into these serious allegations made in Pul’s suicide note.

All these cases, that is, the ones relating to the Birla-Sahara papers and the Kalikho Pul suicide note, went to the Supreme Court where investigations were sought into the incriminating documents that were recovered. The Birla-Sahara papers cases were initially heard by Justice JS Khehar who later recused himself after becoming Chief Justice of India. He handed over the case for a decision to Judge Number 12 in the Supreme Court, Justice Arun Kumar Mishra along with another judge. Justice Mishra, who was known to be very close to the leadership of the Bharatiya Janata Party, heard and quickly disposed of the cases by saying that these documents and papers recovered from the Birla and Sahara Groups of companies had no evidentiary value and therefore could not be made the basis for investigations against persons occupying high positions.

The Pul suicide note was made the subject matter of a letter written by his widow Dangwimsai Pul to the then Chief Justice of India Justice JS Khehar, seeking his permission to register an FIR against himself and Justice Dipak Misra who was next in line to become Chief Justice. The letter to Justice Khehar pointed out that the permission of the Chief Justice was required as per the judgement of the Supreme Court in the Veeraswami
 case. Obviously, since permission was being sought against the CJI himself and the judge who was second in seniority in the court, the judge next in seniority should have decided whether permission should be granted to register an FIR. Instead of this, Justice Khehar listed the matter before Judge Number 14, Justice AK Goyal, who had been Justice Khehar’s subordinate in the High Court of Punjab and Haryana in Chandigarh and was known to be his close friend. Dushyant Dave, senior counsel for Pul’s widow, pointed out to the judges that a letter from her seeking administrative orders of the Chief Justice should not have been converted into a writ petition and listed by the Chief Justice before a very junior judge in the court. He implored them not to hear the matter and send it back to the Chief Justice. However, on finding that the court was determined to hear the matter, he asked for permission to withdraw the case and the case was withdrawn.

The appointments of KV Chowdary as Chief Vigilance Commissioner and that of another Vigilance Commissioner was challenged by Common Cause in a petition to the Supreme Court that pointed out very serious allegations against both of them. This case too, came to be eventually decided by Justice Arun Kumar Mishra who dismissed the challenge.

This book, Loose Pages
, which is about court cases that should have shaken India but didn’t, is a meticulous documentation of what happened during these cases, how certain documents and records were recovered, how they came into the public domain, what exactly were the contents of the documents, what kinds of petitions were filed in court, the proceedings that took place, the interpretation of the laws which govern such issues and how these cases were dealt with by the court. It’s an absolutely fascinating account which will be important for every person who wants to understand not only the state of corruption in the country but also the manner in which courts deal with such cases and the conflicts of interest that are involved. This is a book which is highly relevant for our contemporary times since its sheds important and fascinating light on some of the most powerful players in this country. I would recommend this book to every citizen who is concerned about the state of our institutions and the future of India.

Prashant Bhushan

Advocate, Supreme Court of India




Foreword


This book is undoubtedly a well-researched one. It has been based on intrepid inferences, on which people may have disagreements depending on which side of the fence they want to be on. Yet when the State and its institutions, which were meant to uphold the Constitution as its guardian, fell miserably short of expectations, what option would a well-meaning person have? When the State, which ought to have been forthcoming and truthful, is consistently faltering in its obligations under the Constitution as well as the law, people will draw inferences. Fortunately, the inferences drawn appear to be logical and honest.

The sum and substance of this book can be summarised by stating that both the executive and the judiciary are missing opportunities to set right that which have gone seriously awry. The executive, being political, is expected to let go of such opportunities; but the judiciary, being insulated, is expected to act. It is also an institution of governance that can work in public interest. There are various examples where the judiciary has been proactive. To name a few: the scandal relating to allotment of coal blocks, the 2G scam on pricing and allocation of second-generation telecommunications spectrum, and the issue of “institutional integrity” and voters’ rights under Article 19(1)(a) of the Constitution which deals with freedom of expression. If governments cease to be forthcoming and the judiciary feels shy, one can only rue the consequences.

One such failure of the judiciary is apparent from its reluctance to intervene in the cases relating to the Birla-Sahara diaries. Its reluctance is hard to explain in law. It smacks of an unequal approach as well as a misreading of precedent. What was sought was a mere direction for investigation which the government had been studiously avoiding. There is, therefore, no reason why it could not have been mandated. It was in the fitness of things that an investigation be made, as was recommended by the income tax department. This was not a stage where the issue of material evidence, befitting conviction, was there. The investigator has to dig out such evidence for trial and conviction. To shut off the investigation was a lost opportunity. There would always be speculation: why this one? I am reminded of a pithy statement by the first President of India Rajendra Prasad: no Constitution, howsoever good it may be, can survive if the men behind the machine are not one of high moral character and integrity.

This book is about situations where the citizenry has to wake up and be counted. It provides ample material for such an awakening and is a “must read.” I wish the authors well and felicitate them for their courageous extrapolation of evils.

Dinesh Dwivedi

Senior Advocate, Supreme Court of India




Introduction


As I write this note, India is witnessing a never-before-seen sight of two factions within the Central Bureau of Investigation getting into a bitter and catastrophic feud. The top two officers of the CBI have declared open war on each other; the government, the bureaucracy and the CBI’s own officers have been dragged into this ugly and unedifying spectacle. A quiet, simmering “cold war” has now come out into the open. Allegations and counter-allegations are being flung, complaints and counter-complaints are being filed, “searches” are being carried out in the CBI’s own offices and rooms are being sealed—all of which make for black comedy played out in real time on television news channels.

By the time you read this, this saga will have progressed further and while it is hard to predict which “side” will “win” (court cases notwithstanding), the credibility and prestige of the CBI will stand irrevocably damaged. It won’t be the only Indian institution whose credibility has taken a beating in the recent past. One can potentially add the Election Commission and the Supreme Court to that list, to a greater or lesser extent.

What does all of this have to do with Sourya Majumder and Paranjoy Guha Thakurta’s Loose Pages
?


Loose Pages
 is essentially an excellent work of investigative 
journalism that adds another chapter to the story of India’s age of crony capitalism. We see an in-depth exploration of the Sahara-Birla papers that have been quietly tucked away from public view, and the institutional weaknesses the story has exposed. In uncovering every aspect of this unsavoury set of findings, what Sourya and Paranjoy have really done is to show (yet again) the rotten insides of India’s state machinery—of a dysfunctional government which is incapable or unwilling to act against crony capitalism.

The concept of “regulatory capture” is used by economists and social scientists to explain why regulators fail to defend public interest. This concept has mostly been evolved and used by Anglo-American thinkers, but European thinkers have a more nuanced approach to understanding the failures of regulation. Gunther Teubner and others don’t see it simply as a case of one entity or entities “capturing” another—they see it rather in biological terms. An institution or entity also functions like biological entities in an ecosystem and how they live or die depends on the ecosystem at large. The law and legal institutions are “autopoietic”—capable of reproducing and recreating themselves. They “live” through the process, and die when they are incapable of doing this. Laws and legal institutions “die” when they no longer follow their own imperatives for existence and simply carry out the bidding or instructions of other entities.

Seen this way, we realise that “regulatory capture” does not fully explain the kind of problem that India’s institutions are facing. The courts, the investigative agencies, and other integrity bodies are not functioning as they are supposed to, not because they have been “captured” by private entities but because their own robustness as institutions has been undermined by the government. This is not by accident—this is a feature of the “Gujarat model” of governance which Narendra Modi famously touted as the reason why he should become Prime Minister of India
.

The singular thread running through this book is the repeated failure of institutions to follow through on their actions—to investigate cases, to file charges, or convict anyone. We see courts too failing to see through the cases in all seriousness though perhaps, the history of failed court interventions in the Jain hawala scam and the 2G scam must give us pause about the usefulness of such interventions.

This is not an easy read by any means—at some points you want the authors to throw you a rope, something to make you believe that the depth of the perfidy is actually not that bad. If this were fiction, there would be a grand and powerful intervention to restore things, a sort of deus ex machina
 that would make all the bad things go away. But there is none. It is a bleak and crushing reminder of the state of affairs as it stands.

It is time to face the hard facts—there is no “going back to the way it was.” This is not only because broken institutions can’t be put back together with glue and tape. The only way ahead is forward. What do we, as citizens of India, knowing full well the multiple crises and complications this country faces on a daily basis, want our institutions to be? Do we look for models elsewhere? Do we come up with innovative ideas? Whatever be the answers to these questions, the one thing we cannot do is look backwards in the hope of replicating some imagined golden past. We can only learn from the failures of the past, the weaknesses that manifested in institutions when put under pressure.

For this exercise, a book such as Loose Pages
 is most necessary in understanding what actually happened; in uncovering the truth behind the events that have exposed the failings in our institutions.

Alok Prasanna Kumar

Advocate and Columnist


25 October 2018



PART I




1. Court Cases That Could Have Shaken India


This book has a phenomenal cast of characters, including some of the most important and influential persons in India, past and present: the Prime Minister, a former President, several serving or retired chief justices of the country’s highest court, a chief minister found hanging from a noose inside his official residence, some of the country’s best-known businesspersons, well-recognised faces from the bureaucracy, the media and the higher judiciary, besides other chief ministers, members of Parliament and political personalities of varying ideological hues. Tying the tales together are hard disks, emails, diaries and many ‘loose’ sheets we had access to.

Many of these sheets of paper and diary entries were recovered from the offices and premises of people associated with two of India’s prominent business conglomerates—the Aditya Birla Group and the Sahara India Pariwar—after search-and-seize raids (described in India’s bureaucratic terminology as “search-and-seizure” raids) were conducted by officers of law enforcement agencies. The Sahara-Birla documents could have culminated in one of the most sensational scandals of contemporary India. But did not.

Why? This is a story that needs to be told
.

As is the story of the suicide note left behind by the one-time chief minister of Arunachal Pradesh. These stories are tucked away in notebooks, diaries, loose sheets, books of account, appraisal reports of the income tax (IT) department, verdicts of appellate tribunals, writ petitions, interlocutory applications, court orders and, of course, the 60-page suicide note, meticulously typed and signed by its author Kalikho Pul, in which he levelled serious allegations against a virtual Who’s Who of Indian politics and some of the seniormost judges in the country.

Some of the records run into hundreds of pages and were prepared during ‘routine’ operations of investigative agencies. These have been written in dry, humdrum, bureaucratic prose. But the fine-print often conceals matters of considerable significance.

[image: ]


The Sahara-Birla papers themselves were reminiscent of another case that involved hawala brokers. In the 1990s, many in India were scandalised by what became popularly known as the Jain hawala case. (Hawala is a term used in India and other countries in South Asia to mean illegal channels for flows of money, often across national borders.) This was a case of politicians allegedly being bribed by a family of businessmen, the Jain brothers. Evidence of payments to high-profile politicians surfaced after raids were conducted on two brokers said to be linked to militant groups operating in the Kashmir Valley.

The politicians whose names came up included Lal Krishna Advani (who went on to become Deputy Prime Minister) and Balram Jakhar (former Speaker of the Lok Sabha, the lower house of Parliament and Governor of Madhya Pradesh) over and above a host of important politicians: members of Parliament (MPs) and former ministers in the 
Union government such as Vidya Charan Shukla, P Shiv Shankar, Sharad Yadav and Madan Lal Khurana, among others. Almost all of them were acquitted, and court cases against them collapsed without convictions. The judges concluded that the evidence was inadequate. A consequence of the Jain hawala episode was that the country’s premier police investigating agency—the Central Bureau of Investigation (CBI)—was placed under the supervision of another government body—the Central Vigilance Commission (CVC)—by a judgment of the Supreme Court of India.

The truth is never easy to find. What constitutes evidence for criminal prosecution is complicated and often contentious—an issue that recurs throughout this book. The journeys undertaken by these dairies and papers—seized, investigated and arbitrated upon—and those who wrote and prepared them are far from banal. They tell us a lot about how the judicial system in India works, or does not. These cases throw light on the nexus between big money and politics, and its impact on public life. We may never know the full truth. The information may be incomplete, or even inadequate. Nevertheless, the stories need to be told.
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This book is divided into three broad overlapping sections.

The first part—divided into five chapters—begins with an account of the proceedings at the Supreme Court, the country’s apex court, which took place in January 2017. A two-member bench of the court dismissed the call for an independent probe into transactions involving companies in the Aditya Birla Group and the Sahara India Pariwar based on documents and records retrieved by central investigative agencies from premises that firms belonging to the two conglomerates owned or operated out of. The manner in which ‘books of account’ are 
defined under the law and its implications (and relevance) in establishing criminality became important considerations for the bench. It discounted the evidentiary value of ‘unbound sheets of paper,’ upholding a precedent set in law during colonial times. The reasoning for throwing out this petition has been critiqued by lawyers, retired judges and journalists. In its verdict, the court had also relied on a previous order related to the authenticity of some of the documents that had been delivered by the Income Tax Settlement Commission (ITSC) with alacrity. The ITSC is an ‘alternative dispute resolution’ body in the Union ministry of finance, government of India. The amazing haste with which the proceedings were conducted, procedures short-circuited and judgments passed, raised a slew of questions, some of which still remain unanswered.

We then recount the tale of the controversial appointment of a person from the Indian Revenue Service (IRS) who oversaw the investigations into the Aditya Birla Group and the Sahara India Pariwar by the IT department to head the country’s leading anti-corruption watchdog agency, the CVC. The petition demanding an investigation into the Sahara-Birla papers had been in connection to a pending legal challenge to this appointment. These cases have striking parallels to what had taken place almost two decades earlier in the Jain hawala case, which too pertained to alleged payments of bribes by businesspersons to politicians. A landmark judgment of the Supreme Court changed the manner in which the heads of the country’s two leading investigating agencies—the CBI and CVC—were appointed and administratively overseen.

The second part of the book, divided into seven chapters, starts with an account of how two investigative agencies of the Union government, the CBI and the investigative wing of the IT department in the ministry of finance conducted search-and-seize raids in 2013 on the premises of the Aditya Birla Group and its employees. The raids 
took place following a Supreme Court-monitored probe into alleged irregularities in the allotment of acreages bearing coal for captive consumption by private firms.

The raid on the Aditya Birla Group led to the confiscation of unaccounted cash of over ₹25 crore. While one of the agencies (the CBI) bowed out soon after, the other (the IT department) probed the money trail. A leaked appraisal report of the IT department indicated transactions between entities associated with the corporate giant and a network of hawala operators across the country. The group argued that its activities were above board, but tax officials held a different view. A set of internal emails and text messages on mobile phones retrieved from senior executives of the Aditya Birla Management Corporation Private Limited and other group companies revealed that important and influential political personalities may have been linked to illegal payments recorded in the logs and internal records of the business conglomerate.

These chapters also throw light on how a large corporation ‘manages’ not just the bureaucracy and political leaders but investigative agencies as well when it comes to regulatory and tax disputes and in obtaining environmental clearances. The last two chapters in this section look at the working of the Sahara India Pariwar. Corporate entities of this group have had a rush of brushes with regulatory authorities. Records seized from the offices of the Sahara group suggest that illegal pay-offs totalling ₹115 crore may have been made in the run-up to the general elections of 2014. The payments were allegedly made to chief ministers and leading lights of the two largest political parties in India—one of them going on to become Prime Minister of India.

The third and last part of the book, divided into four chapters, examines what is supposed to be a suicide note left behind by Kalikho Pul, former chief minister of Arunachal Pradesh in 2016. The note 
alleged abuse of public office by some of the country’s most prominent politicians and judges. How this unusual ‘dying declaration’ was handled by some of the very personalities it sought to implicate aggravates the apprehensions and doubts that have been raised over the integrity of India’s judicial system and the probity (or rather, the absence of it) of particular politicians. That the country’s judiciary is currently going through an unprecedented phase of socio-political turbulence is without doubt. Four of the seniormost judges of the Supreme Court after the chief justice virtually ‘revolted’ over the manner in which then Chief Justice Dipak Misra constituted benches to hear particular cases. For the first time in the history of the country, these four judges conducted a press conference in January 2018 to express their grievances.

The episode of the judges’ revolt came in the wake of a variety of concerns that have been publicly aired, not just about the nexus between business and politics, but also the working of three organs of the Indian state—the executive, the legislature and the judiciary—with the ‘fourth estate’ or the media, with a few notable exceptions, looking the other way.

Read on.



2. Not Out


On 11 January 2017, a two-member bench of the Supreme Court was deliberating on a few questions of law: what constitutes a ‘book’ under the Indian Evidence Act, 1872, how is it to be distinguished from a ‘book of account’ and whether the latter could make a person criminally liable? The binding of the sheets of paper, whether the ‘books’ had been ‘regularly kept,’ how the dictionary defined these words—each of these aspects came up for consideration.

How the judges of Court Number Ten of the country’s top court reconciled the minutiae of a 145-year-old law was, however, of ‘anxious interest’ (as a former parliamentarian previously associated with the party now in power in New Delhi later put it) and not just for scholars of criminal jurisprudence.
1
 The fate of an investigation potentially involving the first charges of corruption against the sitting Prime Minister hinged on the bench’s order. Two of India’s most well-known business houses—the Aditya Birla Group and the Sahara India Pariwar—were allegedly implicated, ‘criminally,’ in the nexus between big money and electoral politics.

The documents in question were a motley set of notebooks, diaries, 
spreadsheets and printouts of emails and text messages, seized by central investigative agencies from the premises of the two business groups and where their companies operated out of. Also seized was ‘unaccounted’ cash amounting to several crore rupees—₹25 crore in one instance and ₹137.58 crore in another. It was said that many of these papers recorded where the money had come from and where it went, with names, dates and places where cash changed hands. Before the bench were copies of transcripts of what some of the dramatis personae
 involved had told government investigators— the income tax (IT) department had questioned employees of the two business groups, including some of their seniormost officers, along with small-time hawala operators.

Representing the Union government, one of the respondents to the petition being heard, Attorney-General Mukul Rohatgi argued before Justices Arun Kumar Mishra and Amitava Roy that the documents which allegedly recorded pay-offs to some of the biggest politicians in the country—those from the ruling dispensation as well as the previous regime—were not in the form of account books ‘maintained in regular course of business,’ and were, therefore, inadmissible in the form of evidence warranting further investigation. In the absence of any other evidence of such payments, Rohatgi claimed, no case for a potential probe could be made. An investigation based on such ‘random and stray materials’ would be ‘very dangerous,’ he contended, for it would dissuade Constitutional functionaries from carrying out their duties without fear.

The passionately contested arguments went on for over four hours. The order, running into 23 pages, was dictated during the final 30 minutes. Its concluding words: ‘In view of the materials which have been placed on record and the peculiar facts and circumstances projected in the case, we find that no case is made out to direct the investigation as prayed for [...] The applications deserve dismissal and 
are hereby dismissed.’
2
 In effect, by dismissing the Sahara-Birla papers, the highest court of the land had upheld the Union government’s submission that these documents were indeed ‘random sheets and loose papers’ with no evidentiary value.

We are constrained to observe that the Court has to be on guard while ordering investigation against any important Constitutional functionary, officers or any person in the absence of some cogent legally cognizable material... When the material on the basis of which investigation is sought is itself irrelevant to constitute evidence and not admissible in evidence, we have apprehension whether it would be safe to even initiate investigation. In case we do so, the investigation can be ordered as against any person whosoever high in integrity on the basis of irrelevant or inadmissible entry falsely made, by any unscrupulous person or business house that too not kept in regular books of account but on random papers at any given point of time.
3


In short, the court was not convinced of the need to break the status quo
 given the papers before them. The rest of this chapter is a detailed account of what transpired in the case in legalese and technical parlance. For some, these sections may seem tedious to read. Nevertheless, for us, the authors of this book, these details are paramount in that the fine print could appear to conceal issues of great significance that are delineated later—issues that throw light on how ‘crony capitalism’ operates in contemporary India and how the working of the higher echelons of the judiciary facilitate processes that reinforce this phenomenon.
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The papers dismissed by the court were part of an interlocutory application to a writ petition filed two years earlier, challenging two appointments made by the Union government to one of the country’s top statutory anti-corruption watchdog authorities—the Central Vigilance Commission (CVC).
4
 The petitioners, Common Cause,
5
 a Delhi-based citizen’s group founded by late bureaucrat and consumer protection activist HD Shourie, had previously been part of another litigation (teaming up with the Centre for Public Interest Litigation) which had led the court in 2011 to strike down Polayil Joseph Thomas’s appointment as Central Vigilance Commissioner in the second term of the Indian National Congress-led United Progressive Alliance (UPA) government.
6


In June 2015, Kosaraju Veeraiah Chowdary had become the first officer from the Indian Revenue Service (IRS) to hold the post of Central Vigilance Commissioner, nominated to the post by the incumbent Union government led by the Bharatiya Janata Party (BJP), the political wing of the Rashtriya Swayamsevak Sangh. By nominating Chowdary, the government had broken away from the norm of appointing retired public servants from the Indian Administrative Service (IAS) to head the CVC. Chowdary himself had earlier been under the scanner of the CVC over complaints regarding his handling of politically-sensitive investigations during his tenure as chairperson, and later as de facto
 member (investigation), of the Central Board of Direct Taxes (CBDT). Interestingly, two such investigations conducted by Chowdary’s subordinates in the IT department involved alleged practices of political 
corruption carried out by the Aditya Birla Group and Sahara India Pariwar.

Common Cause’s petition argued that the decision to nominate Chowdary to head the CVC fell short of the standard of ‘impeccable integrity’ laid down by the same court, close to a decade earlier, in Vineet Narain and Others v. the Union of India
.
7
,
8
 The petitioners argued that only a thorough and independent probe into the Sahara-Birla papers by a Special Investigation Team (SIT) and monitored by the Supreme Court would clarify Chowdary’s role (while he was at the CBDT) in investigating the two business houses and their alleged beneficiaries.

Without going into whether Chowdary’s appointment was in the clear or not, Common Cause’s interlocutory application posed two significant legal questions for the bench to resolve: (i) were the documents before it admissible as ‘books of account’ under Section 34 of the Indian Evidence Act, 1856 and, if so, (ii) whether they constituted sufficient evidence under the Act to hold a person criminally liable. This section of the law reads as follows:

Entries in books of account, including those maintained in an electronic from, regularly kept in the course of business, are relevant whenever they refer to a matter into which the Court has to inquire, but such statements shall not alone be sufficient evidence to charge any person with liability.
9


To resolve the first question, the court harked back to its own verdict, written in 1998, in Central Bureau of Investigation v. VC Shukla and 
Others
. Vidya Charan Shukla,
10
 along with almost every major parliamentary politician of his day, had been prosecuted by the CBI in a political bribery scandal of proportions unheard of at the time. The apex court’s verdict of March 1998 had come after a series of trials dealing with the fallout of what had come to be known as the ‘Jain hawala diaries’.

The documents in that case had been seized in May 1991 from a farmhouse in Chhattarpur, Delhi, that belonged to the Jain brothers. After the matter reached the top court, close to three years after being the documents were discovered, the brothers gained widespread infamy as hawala operators. A diary and other papers retrieved by the CBI had contained details of alleged payments made to political bigwigs on the national centrestage—the list included senior politicians Lal Krishna Advani, Yashwant Sinha and Madan Lal Khurana of the BJP, Madhavrao Scindia, Balram Jakhar and P Shiv Shankar of the Congress, and Janata Dal (JD) leader Sharad Yadav, among 115 public servants named. After a much-delayed investigation (ordered and monitored by the Supreme Court) led the CBI to file charges, the court had to decide the evidentiary value of the documents. The CBI’s prosecution fell apart—most of the ‘offenders’ were let off for want of evidence.


CBI v. VC Shukla
 served as a precedent in 2017 on what constituted evidence of bribery. The 1998 verdict had noted:

An account presupposes the existence of two persons such as a seller and a purchaser, creditor and debtor. Admittedly, the alleged diaries in the present case are not records of the entries arising out of a contract. They do not contain the debits and credits. They can at the 
most be described as a memorandum kept by a person for his own benefit which will enable him to look into the same whenever the need arises to do so for his future purpose. Admittedly the said diaries were not being maintained on day-to-day basis in the course of business. There is no mention of the dates on which the alleged payments were made. In fact, the entries in there are on monthly basis. Even the names of the persons whom the alleged payments were made do not find a mention in full. They have been shown in abbreviated form. Only certain ‘letters’ have been written against their names which are within the knowledge of only the scribe of the said diaries as to what they stand for and whom they refer to.
11


To substantiate, the 1998 verdict in turn referred to an older verdict on Mukundram v. Dayaram
 regarding how a ‘book’ had been defined under Section 34 of the Indian Evidence Act.

In its ordinary sense it signifies a collection of sheets of paper bound together in a manner which cannot be disturbed or altered except by tearing apart. The binding is of a kind which is not intended to be moveable in the sense of being undone and put together again. A collection of papers in a portfolio, or clip, or strung together on a piece of twine which is intended to be untied at will, would not, in ordinary English, be called a book. ... I think the term ‘book’ in Section 34 aforesaid may properly be taken to signify, ordinarily, a collection of sheets of paper bound together with the intention that such binding shall be permanent and the papers used collectively in one volume.
12


What followed in January 2017 may appear bizarre to some. The two-member bench interpreted this precedent to mean that, under the Indian Evidence Act, ‘to make an entry relevant thereunder it must be shown that it has been made in a book, that book is a book of account, 
and that book of account has been regularly kept in the course of business.’ The order clarified that a ‘book’ ordinarily referred to ‘a collection of sheets of paper or other material, blank, written, or printed, fastened or bound together so as to form a material whole’ and that ‘loose sheets or scraps of paper could not be termed as ‘book’ for they can be easily detached and replaced.’
13


This implied that a ‘book of account’ would include a ‘spiral notebook (or) pad but not loose sheets.’
14
 Some documents attached to Common Cause’s interlocutory application were sheets of paper arranged in two massive files; the two volumes of papers were thus disqualified. Justices Mishra and Roy now had to decide the admissibility of the rest of the submissions—two spiral-bound notebooks and two spiral pads—following the definition laid down in the CBI v. VC Shukla
 verdict. Though these qualified as ‘books’ as per the definition under Section 34 of the Indian Evidence Act, the court had to decide whether they could be called ‘books of account.’

The court referred to the earlier verdict once again. The judges noted the argument presented by the senior counsel (Kapil Sibal, who is with the Congress party and had in fact appeared on behalf of the Jain brothers), that ‘accounts’ referred to a record of transactions between two or more entities in a ‘contractual or fiduciary relationship.’
15


According to Mr Sibal, in business parlance ‘account’ means a formal statement of money transactions between parties arising out of contractual or fiduciary relationship. Since the books in question 
did not reflect any such relationship and, on the contrary, only contained entries of monies received from one set of persons and payment thereof to another set of persons it could not be said, by any stretch of imagination that they were books of account, argued Mr Sibal.
16


Moreover, the ‘books of account’ ought to have been maintained in the ‘regular course of business.’ The CBI v. VC Shukla
 judgment observed:

[...] even if it was assumed for argument’s sake that the above books were books of account relating to a business still they would not be admissible under Section 34 as they were not regularly kept. It was urged by him (Sibal, representing the Jains) that the words ‘regularly kept’ mean that the entries in the books were contemporaneously made at the time the transactions took place but a cursory glance of the books would show that the entries were made therein long after the purported transactions took place. In support of his contentions he also relied upon the dictionary meanings of the words ‘account’ and ‘regularly kept’.
17


The 1998 verdict of Justices MK Mukherjee, SP Kurdukar and KT Thomas had considered the submission of the public prosecutor (representing the CBI) that a truncated interpretation of the word ‘business’ in judging the admissibility of ‘books of account, regularly kept in the course of business’ was clearly against the spirit of the law when the case was one of bribery through hawala networks, an event outside the ambit of legal transactions. A ‘business’ transaction under Section 34 of the Indian Evidence Act would then include a wider range of activities, the prosecution argued. The court found that precedent viewed the word ‘business’ in such cases to apply to any ‘real, substantial and systematic or organised course of activity or conduct 
with a set purpose [be it an illegal one]’. In this roundabout manner, the bench ruled that the diary maintained by the Jains was admissible as a ‘book of account’ kept in the course of business.
18


Even if all three conditions were satisfied—(i) a bound set of papers (ii) containing a record of transactions between parties in a contractual or fiduciary relationship that were (iii) maintained at the time the transactions took place, that is, ‘regularly kept’ in the ‘course of business’—it would not be enough to count as proof of the transaction. Such a document could serve only as ‘corroborative evidence,’ that is, it could only be used as a supporting set of facts for a proposition already established by the ‘main’ set of evidence. As the CBI v. VC Shukla
 verdict put it, it was not sufficient that the records be ‘true,’ they also had to be ‘in accordance with facts.’ It said:

In Beni v. Bisan Dayal
 it was observed that entries in books of account are not by themselves sufficient to charge any person with liability, the reason being that a man cannot be allowed to make evidence for himself by what he chooses to write in his own books behind the back of the parties. There must be independent evidence of the transaction to which the entries relate and in absence of such evidence no relief can be given to the party who relies upon such entries to support his claim against another.
19


The court had held that since the possibility of the person making the entries in such a document could have an ‘element of self-interest and partisanship,’ the liability of those named could not be taken for granted. Even ‘correct and authentic entries’ would not be sufficient for conviction given that the entry was being made without the knowledge of those named in it. Independent evidence of the transaction would have to be unearthed to establish liability before such ‘books of 
account’ could be used as corroboration.
20
 The VC Shukla verdict had laid down:

From a plain reading of the Section [34 of the Indian Evidence Act, 1872] it is manifest that to make an entry relevant thereunder it must be shown that it has been made in a book, that book is a book of account and that book of account has been regularly kept in the course of business. From the above Section it is also manifest that even if the above requirements are fulfilled and the entry becomes admissible as relevant evidence, still, the statement made therein shall not alone be sufficient evidence to charge any person with liability. It is thus seen that while the first part of the section speaks of the relevancy of the entry as evidence, the second part speaks, in a negative way, of its evidentiary value for charging a person with a liability. It will, therefore, be necessary for us to first ascertain whether the entries in the documents, with which we are concerned, fulfil the requirements of the above section so as to be admissible in evidence and if this question is answered in the affirmative then only its probative
 (meaning, having the quality or function of proving or demonstrating something or affording proof or evidence) value need be assessed
 [emphasis added].
21


In effect, liability under the Indian Evidence Act based on ‘books of account’ would have to be seen separately from that of their admissibility as evidence. With this differentiation, the Supreme Court had dismissed the evidence submitted by the CBI against Shukla and Advani. Close to a decade later, the same reasoning was used by the apex court to dismiss the Sahara-Birla papers as ‘evidence’ to call for a similar investigation to be initiated.

‘It is apparent from the aforesaid discussion that loose sheets of papers are wholly irrelevant as evidence being not admissible under Section 34 so as to constitute evidence with respect to the transactions 
mentioned therein being of no evidentiary value. The entire prosecution based upon such entries which led to the investigation was quashed by this court,’ the order concluded.
22
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Resemblances between the controversy surrounding the Sahara-Birla papers and the Jain hawala case go beyond the superficial and the various references made to the CBI v. VC Shukla
 verdict in the Supreme Court’s order. The ground on which Common Cause was arguing for Chowdary’s appointment to be annulled—the standard of ‘impeccable integrity’—had long been laid down in 1997, in Vineet Narain and Others v. Union of India
, another case directly related to the Jain hawala episode.
23


This verdict of the Supreme Court, authored by then Chief Justice Jagdish Sharan Verma, had conferred on the CVC oversight over the working of the CBI and the Enforcement Directorate (ED)—in the ministry of finance currently responsible for enforcing the Foreign Exchange Management Act, 1999 (earlier the Foreign Exchange Regulation Act, 1973) and the Prevention of Money Laundering Act, 2002—in anti-corruption investigations involving public authorities. The Central Vigilance Commissioner was also to be involved in the procedure to appoint the CBI director. The court prescribed guidelines regarding the appointment of the CVC chief to insulate central investigative agencies from overt political interference where there could be a conflict of interest. Common Cause’s point was simple: the independence of the CVC itself would be diluted if indeed a person 
allegedly involved in several compromised investigations (including the two involving the Sahara India Pariwar and the Aditya Birla Group) was appointed to head it.

During the hearing on the Sahara-Birla papers, Attorney-General of India Rohatgi referred to the CBI v. VC Shukla
 verdict to assert that the CBI’s charges had been quashed for lacking evidence. The petitioners in the case in question had argued that the two cases were not comparable as the contents of the documents were not similar—the Jain hawala diaries had only contained initials of individuals and numbers which were matched with the names of bureaucrats and politicians serving at that time. On the other hand, the documents gathered from the Sahara India Pariwar and Aditya Birla Group premises were more detailed.

Instead, Common Cause relied on the other significant verdict related to the Jain hawala affair. It was argued that in Vineet Narain v. Union of India
, a year before the Shukla verdict, the Supreme Court had found reasonable grounds to initiate a court-monitored investigation based on the contents of the diaries alone. This was the argument in the ongoing instance, not that the evidence itself was enough and sufficient to indict those named in the documents.
24


Senior advocate Prashant Bhushan, who represented Common Cause, later described the Supreme Court’s order as a ‘black mark’ on the reputation of India’s apex court. A statement put up by the Campaign for Judicial Accountability and Reforms (CJAR), a group of legal luminaries from the bar and bench that advocates for changes in the functioning of the judiciary (of which Bhushan himself is convenor), and civil society activists, stated:

This judgment is very unfortunate and is a setback to the whole 
campaign against corruption and for probity in public life. It is also a black mark on the reputation of the Supreme Court which had recently distinguished itself by directing independent investigation into the coal scam and the 2G scam.
25
 ... (The) judgment shows that though the court has often said that law is equal for everyone and ‘be you ever so high the law is above you,’ the court has betrayed this precept in its judgment... (The) Supreme Court’s judgment ... will leave the cloud of suspicion over all the persons mentioned in these documents.
26


Beyond dismissing the Sahara-Birla papers as frivolous, the order noted that if an investigation was initiated based on the papers, ‘the process of law can be abused against all and sundry very easily to achieve ulterior goals and then no democracy can survive in case investigations are lightly set in motion against important constitutional functionaries.’
27
 The court’s verdict which came the next year—on 2 July 2018—ruled that the two appointments to the CVC which had been challenged by Common Cause could not be faulted. The verdict authored by Justice Mishra (and concurred with by Justice Mohan Shantanagoudar) noted, in its concluding paragraphs:

We are nowadays in the scenario that such complaints cannot be taken on face value. Even against very honest persons, allegations can be made. Those days have gone when filing of the complaints was 
taken as serious aspersions on integrity. Ideally, there should not be any serious complaint as the filing of same raises eyebrows. As in the instant matter, complaints have been looked into and we decline to interfere.
28


However, this scepticism towards the authenticity of the Sahara-Birla papers, particularly those recovered from the Aditya Birla Group, was new. The court had already been approached to decide on the authenticity and admissibility of the papers recovered from the Aditya Birla Group on another occasion before Common Cause appended those to the interlocutory application challenging the appointments to the CVC (along with the Sahara papers). This was the second time that an investigation monitored by the court had been called for. On the first occasion, in September 2015—two years before the court denied the need for investigation into Chowdary’s appointment—the court had already directed the CBI to further investigate the documents.
29


The documents in this instance had been recovered in 2013 from the premises of Aditya Birla Group companies in connection to investigations into a scandal relating to the allocation of acreages or blocks bearing coal, popularly called the Coalgate scam.

In 2015, a special bench of the Supreme Court set up to monitor the CBI’s progress on the investigation had pulled it up for refusing to act on documents recovered in 2013, along with large sums of unaccounted cash, during raids on premises belonging to the Aditya Birla Group in connection to the allocation of the Talabira II coal block in Odisha to Hindalco Industries Limited, a group company
.

Common Cause had submitted a petition on this in March that year. The petitioners cited news reports listing the contents of the Birla papers that surfaced at the time to point out that the CBI had stood muted, though it was obligated to look into the confiscated papers to examine whether there was a case of political corruption at hand.
30
 Instead, it had passed the case on to the ED and the IT department. The petition ‘prayed’ for the court to issue directions to the CBI and the ED to thoroughly investigate the potential scandal related to political corruption.
31


The CBI claimed that there was no need for an enquiry since ‘no nexus’ between the contents of the documents and the investigations under way could be established. The documents dealt with the years 2010–2012 whereas the block to Hindalco was allocated in 2005–06, the CBI’s counsel argued. It was proposed that the litigants file a separate case under ordinary criminal procedure.

The special bench of the Supreme Court comprising Justices Madan B Lokur, Kurian Joseph and AK Sikri reproached the investigative agency after hearing both sides. ‘It is the duty of the CBI to investigate the diary for possible commission of offence under the Prevention of Corruption Act, 1988 even if it did not relate to coal scam,’ the bench held.
32
 Moreover, as the petitioners pointed out, the papers had contained references to payments totalling ₹7.5 crore made in January– February 2012 for ‘Project J—Environment & Forest’ which could be related to the coal block allocations. ‘Why will he [Common Cause, the litigant] go for ordinary criminal course and not ascertain possible 
nexus with [the case under investigation]?’ the bench asked the investigators.
33


The CBI replied that it had passed on the case to the ED and the IT department. ‘Taking up these cases would unnecessarily burden the investigating officers,’ the bureau’s counsel informed the court.
34
 The bench then pointed out that the ED could not register a case under the Prevention of Money Laundering Act, 2002 unless a ‘scheduled’ offence had been registered prior to it. To this end, the ED had already written back on 4 September 2015, passing the buck back to the bureau.

The bench expressed reservations about exceeding its brief by monitoring the investigation into the documents, and no more was heard on the matter. Its order of 12 October 2015 directed the CBI to act in accordance with the law in case the Birla papers suggested that offences were committed, even if unrelated to the coal block allocation scam. ‘We are not commenting whether these documents disclose any offence or not, since this is for the CBI to decide. But if an offence does appear to have been made out, though unrelated to the coal block allocation cases that we are dealing with, we expect the CBI to act on the information obtained from the documents and take appropriate necessary action in accordance with the law laid down by this court and the provisions of the statutes, including the Code of Criminal Procedure (CrPC),’ the order said.
35


A year went by, till, in a letter to the CBDT chairperson in November 2016, Bhushan alleged that the CBI was yet to register a first information report (FIR) based on the documents and refrained from initiating any enquiry as ordered by the Supreme Court. ‘This is a serious lapse on 
the part of CBI and shows that it is trying to protect the powerful and influential personalities named in the documents seized and also protecting powerful corporates with huge money power,’ he wrote.

By the time these documents went back to the Supreme Court, in 2017, the bench of Justices Mishra and Roy did not even find sufficient merit in Common Cause’s application asking for a court-monitored probe by an SIT into the Sahara-Birla documents, let alone file charges against those accused. The ‘loose papers’ were found fit for dismissal as evidence.



3. Clockwork Justice


Advocate Prashant Bhushan wrote to the chairperson of the CBDT on 25 October 2016 annexing portions of documents with ‘important evidence of corruption’ recovered by the IT department (under the CBDT) from the premises of the Aditya Birla Group and the Sahara India Pariwar which had been ‘brushed under the carpet.’

He said neither the SIT on black money
36
 nor the CBI had pursued leads thrown up by the Sahara-Birla papers. The IT department was obliged to rope in the CBI as the papers indicated evasion of taxes and also bribery and political corruption, a crime punishable under the Prevention of Corruption Act, 1988, Bhushan argued—a precedent for which had been set during the court hearings in the Jain hawala case. But, this was not done after the raids on the two groups.

Instead, though it was the CBI’s officials who had found close to ₹25 crore in unaccounted cash during raids on the Aditya Birla Group in 2013, the agency had curiously transferred the investigations to the IT department. Similarly, documents attached to Common Cause’s 
petition were part of what was seized by the IT department from the offices of the Sahara India Pariwar in New Delhi and Noida, Uttar Pradesh, along with ₹137 crore in the form of unaccounted cash in November 2014.
37
 Yet, no anti-corruption investigation was initiated by the CBI in that instance either.

Soon, the controversy began charting a new course when both business houses separately approached the Income Tax Settlement Commission (ITSC) to ‘bury’ the probe. The ITSC is a quasi-judicial statutory body that serves as a premier alternative dispute resolution body in India. The ITSC resolves income tax and wealth tax disputes between the IT department and tax assessees. It has the power to grant assessees immunity from prosecution and penalty under the Income Tax Act, 1961 if they make a ‘full and true disclosure’ of their income, explain where it came from, and cooperate with the tax authorities and the tribunal during the proceedings.
38


The documents, however, had no story to tell on their own—not then, certainly. After getting his hands on the Sahara papers in 2016, one of the authors of this book made inquiries with sources in the government and fellow journalists. At least twenty individuals had access to the papers. Some of them in turn offered related documents that he did not have at that moment.

Yet, why was it that none of them had filed reports based on the documents? A few were not sure of the authenticity of the papers. On asking if they had tried to ascertain the veracity of the documents from the persons named in them, they promised they would. A senior journalist alleged–presciently, it turned out later–that the government had already prepared a ‘cover-up’ plan, according to which it would claim that a disgruntled employee from the Sahara India Pariwar had ‘
manufactured’ these documents to blackmail his boss, Subrata Roy. Roy had been let out of jail earlier in 2016 after having spent two years behind bars.

Gradually, things started falling in place, as the colleague had predicted, when the Sahara India Pariwar moved an additional bench of the ITSC in August 2016 (under whose jurisdiction the Lucknow-based group was registered). The ITSC order, which discredited the documents seized, accepted Sahara’s claim that they had been ‘forged’ by an employee seeking ‘revenge’ against his immediate superiors in the company. It reduced the net tax payable on the income seized.

The CBDT had a history of being at loggerheads with the ITSC for ‘going easy’ on applicants, requiring them to fulfil only the last of three criteria for filing appeals against orders of the IT department. In March 2013, several high-ranking officials in the IT department, including all chief commissioners (central) and director-general (investigations), received a memorandum from the CBDT which stated that in many cases the concealed income detected and that admitted by assessees before the ITSC were differing sharply, with the tribunal accepting amounts which were a fraction of the original. ‘It has also been noticed that the assessees admit additional income for one or two assessment years... but include many other years for which no additional income is offered for settlement. This pre-empts the department from making inquiries even in [...] those years for which no additional income was offered,’ the memo noted.
39


Among the several contested appeals related to undisclosed income that were dispensed by the ITSC were those of member of Parliament (MP) and Congress spokesperson Abhishek Manu Singhvi, businessperson Satish Sawhney (protagonist of ‘India’s biggest black 
money case’, caught in 2012 with funds stashed abroad)
40
 and several account holders in Geneva, Switzerland with HSBC Bank (formerly, the Hongkong and Shanghai Banking Corporation). The IT department had often failed to get relief from the courts on challenging the ITSC’s verdicts.
41
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The ‘easy-going’ on Sahara took less than three months. The ITSC rejected Sahara’s first appeal on 31 August 2016. Since the technical grounds for appearing before the ITSC stipulate that the minimum tax due for an appeal must cross ₹50 lakh, the ITSC sent back Sahara’s appeal as the tax due on the income surrendered by it had fallen short of the amount.
42


The company got a second hearing on 5 September 2016—less than a week after the first appeal. This time it was to be heard by the ITSC’s principal bench in New Delhi whose three members included the commission’s chairperson. Sahara returned after revising the income voluntarily disclosed, with the tax burden amounting to ₹51 lakh, just above the stipulated minimum. The ITSC accepted this, citing precedents in its order. ‘The filing of a revised return (is) within the ambit of Section 139(5) [of the Income Tax Act]. A further requirement is that this omission or wrong statement in the original must be due to a bona fide
 mistake on part of the assessee.’
4
3


After three hearings in quick succession, the ITSC ruled in favour of the Sahara group on 10 November. Sahara was granted immunity from prosecution under the Act after imposition of penalties. The ITSC also reduced the tax payable on the income surrendered by the company. It agreed with Sahara’s submission that the documents under consideration were ‘loose sheets’ of paper whose ‘evidentiary value’ could not be proven by the IT department.
44
 The ITSC is allowed under various provisions of the Income Tax Act up to 18 months to conclusively settle an appeal and rarely has it taken less than ten months to rule on disputed appeals in the past. The urgency with which Sahara’s appeal was dealt with has been underscored ever since the ITSC produced a 50-page verdict on the Sahara papers, barely two months after admitting its second appeal.

In response to a right to information (RTI) request filed by the Indian Express
, the ITSC confirmed that this had been ‘one of the quickest disposals’ of any case dealt by the appellate body. ‘During the last five years no case has been disposed [of] within the similar timeframe,’ the ITSC stated on 11 January 2017.
45
 It had sped through several procedures mandated by law. For instance, the company’s application was admitted the very same day, validated within two days (though a 15-day-window is available) and the report from the principal commissioner of IT was received in 11 days (though 30 days are granted). The wheels of justice that grind excruciating slowly for most, can and does turn rather quickly for a few. To use another common phrase, the ‘long arm of the law’ is not so long after all, particularly for the privileged.

The ITSC revealed that the 90-day-window available to call for 
records of the case from the principal commissioner of IT and to direct her to make more enquiries under Section 243D (3) of the Income Tax Act had been done away with while evaluating the credibility and authenticity of the Sahara papers.
46
 What this admission amounted to was that despite an adverse appraisal report and several volumes of documentation on the investigation having been produced by the IT department, those were not examined before pronouncing the verdict.

The ITSC’s verdict on the Sahara papers, a copy of which was appended to Common Cause’s petition, provided a glimpse of what had transpired during these hearings. It was contended by Sahara that one Sachin Pawar, an employee in the company’s marketing and communications division (or, MARCOMM) had fabricated the entire set of documents, including a record of alleged payments to politicians cutting across party lines in the run-up to the general elections held in April–May 2014. The alleged payments aggregated ₹113 crore (out of ₹115 crore received in that period). The Sahara group claimed that Pawar had done so with the help of a friend, Uday Sawant, to settle scores with his supervisor for making him work long hours. His supervisor in this instance was assistant director Vijay Singh Dogra, who Pawar wanted ‘punished’ by the management. A statement from Pawar to this effect was produced.

The ITSC unquestioningly believed Sahara’s claims that the papers were ‘dumb documents’ forged by a ‘disgruntled employee’—with ‘a few genuine transactions (of very small value)’ of ₹1.7 crore mixed to give a ‘colour of genuineness’—despite opposition from the IT department.
47


But, the IT department picked Sahara’s ‘theory’ apart. The ‘disgruntled’ Sahara employee had after all submitted two contradictory 
statements to the tax officials. In Pawar’s initial submission, he claimed to have conjured the logs in a single day–on 24 April 2014—seven months before the first raid, to implicate his colleague Dogra. In his second statement, Pawar said he had intended to pass on the information contained in the documents to several government agencies including the IT department and the SIT on black money. When asked to explain the contradiction, Pawar claimed his second statement had been ‘in continuation’ to the first.
48


The IT department rejected this explanation as misleading on two counts: (i) if the information had been meant for various agencies of the government, the incriminating details of pay-offs would ‘hurt’ the interests of the management of the Sahara group, more than any particular employee, and (ii) the Supreme Court had in any case constituted the SIT on black money a good month after the documents were supposedly created.
49


The tax officials also contended before the ITSC that the documents which Sahara had described as ‘meaningless’ had been maintained on a ‘regular basis over a period of 4–5 years’.
50
 The detailed entries included specific amounts, dates and places of the transactions and contained the names of the hawala agents involved as well as of those Sahara employees who allegedly delivered the cash to the political personalities listed—specifically naming Prime Minister Narendra Modi (during his tenure as chief minister of Gujarat); Shivraj Singh Chouhan, chief minister of Madhya Pradesh; Raman Singh, chief minister of Chhattisgarh; Shaina NC, treasurer for the party in Maharashtra; and Sheila Dikshit, former Delhi chief minister of the Congress.

So, the IT department insisted that Sahara’s explanation ‘seems to be unbelievable.’ What was most damning for the conglomerate was 
that the dates recorded in MARCOMM’s ledger of cash disbursals under Pawar’s account, each of which exceeded ₹1 crore, tallied exactly with the entries in the seized documents listing the alleged pay-offs, ‘strongly suggesting thereby that entries made were not fictitious and cannot be called meaningless.’
51


Sahara’s lawyers countered that most the cash disbursed to its offices in New Delhi (approximately ₹318 crore between 2009–10 and 2015–16) from which the pay-offs were allegedly made had been handed to Pawar to meet ‘contingencies.’ The group said he had been returning these sums at the end of each financial year to the Sahara group’s headquarters in Lucknow, without incurring any expenditure, and that this had been noted in the ledgers. Roy, when questioned in Tihar Jail by the tax authorities in 2015, claimed: ‘As I have already stated that neither M/s Sahara India nor any other entity of the Sahara Group indulges in unaccounted cash transactions; why Sri Sachin Pawar made this record is better known to him.’
52


In addition to this, a separate letter filed as a part of Common Cause’s petition, indicated that the Union finance ministry’s Financial Intelligence Unit (FIU) had found ‘suspicious’ cash transactions in 4,574 accounts linked to the Sahara India Pariwar.

‘Even though the authors of notings on loose papers have claimed fabricating documents since the beginning of the investigation, this self-serving claim has limited evidentiary value,’ the ITSC concluded. However, ‘the [IT department] has failed to corroborate or prove the correctness of notings on loose papers and electronic documents. No evidence with regards to source of receipts and nature and purpose of payments were produced before us,’ the order went on to conclude.
53
 While the ITSC expressed doubts over Sahara’s version of the facts 
and events, it also refused to entertain the IT department’s version, asking for more ‘corroborative evidence’ to the documents seized from Sahara’s premises along with the unaccounted money.

Yet, it had been on basis of these transactions that the group itself had surrendered an additional ₹1,217 crore to the IT department to ‘buy peace of mind,’ as the ITSC order noted. The IT department had originally computed a much higher amount of ₹2,700 crore as additional undisclosed income taxable but the reduced figure was arrived at through reconciliation, in consultation with the officers.
54
 Even the amount that the Sahara group had voluntarily given up, was unsuccessfully challenged during the hearings before the tribunal.
55


At the same time, the company’s expenses between 2008–09 and 2014–15 declared before the ITSC (₹1,771 crore) differed sharply from what it had filed with the registrar of companies (ROC) in the corresponding period (₹9.7 crore)—an upward revision of around 100 times.
56
 The reason for this inconsistency is a subject of speculation. The greater a company’s expenses vis-à-vis the income it surrenders to the IT department for the corresponding period, the lower its tax dues. Since the CBDT uses its own discretion in accepting an applicant’s ‘deemed’ expenses against its concealed income, it is not known whether an expense audit was undertaken by the tax officials along with an income audit. Interestingly, the ITSC’s order also noted that ‘third parties’ implicated in the documents had denied any knowledge of these transactions when summoned by the IT department but it did not name those who were supposedly questioned.
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The evidence collected in the form of ‘jottings on loose papers, computer printouts and entries in pen drives and hard disks’ had been rejected by Sahara’s representatives on technical grounds. The investigators had filed the ‘evidence’ under Section 292C of the Indian Evidence Act, 1872, whereas this section only governed the loose papers submitted by the investigators. The printouts and data on the hard disks and pen drives seized from Sahara’s offices were governed by a different section of the Act—Sections 65A and 65B read with relevant provisions of the Information Technology Act, 2000—which mandated that a certificate from a senior officer operating the computers be taken while seizing disks and other storage devices—the investigators had failed to obtain such a document.
58
 The reason for this omission had not been recorded.

‘Having considered carefully the rival arguments on this issue,’ the ITSC concluded, ‘we are of the view that ownership of documents etcetera cannot be totally denied, however, evidentiary value of loose papers and electronic documents could not be proved and the arguments of [Sahara India Pariwar] are supported by the decisions of the Hon’ble Apex Court on this issue.’
59
 The ITSC was referring to the decision of the Supreme Court in CBI v. VC Shukla
.
60
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In another twist to the ITSC’s role in the case, reports in the Hindu
 revealed that one of the members originally posted to the three-member principal bench of the appellate tribunal in New Delhi hearing Sahara’s 
appeal had been shuffled out in an arbitrary manner.
61
 The order passed was authored instead by a two-member bench consisting of the director of IT (investigation) BB Singh and additional director (investigation) BP Singh.

Baldip Singh Sandhu, an Indian Revenue Service (IRS) officer who had been appointed to the bench in March 2016 was shuffled out five months after taking over, just weeks before the Sahara papers came up for appeal. On 19 July, Sandhu was relieved of his services by an under-secretary from the Union ministry of finance and posted to the ITSC’s additional bench in Chennai despite his appointment having been ‘location-specific’ and ‘non-transferable.’ While the Sahara case came up for trial before the principal bench after the conglomerate’s second appeal was admitted, Sandhu moved the Delhi High Court and obtained a stay on his transfer on 27 October. But when he returned to the ITSC, he was prevented from assuming his duties for three days, after which he went on ‘medical leave.’ While Sandhu remained entangled in a legal battle with the government of India, the principal bench of the ITSC passed its verdict absolving the Sahara India Pariwar of the allegations of political corruption on 10 November.
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Two days earlier, on 8 November 2016, Bhushan had written to the CBDT chairperson, Archana Ranjan.
63
 Bhushan listed the outstanding allegations against the Aditya Birla Group and the Sahara India Pariwar which were discovered by the IT department in 2013 and 2014, respectively. The investigations were yet to result in any prosecution or even in further enquiries being conducted by associated investigative agencies such as the CBI and the ED. ‘I have therefore sent complaints 
seeking thorough investigation to [the] SIT on black money, CVC, CBI and CBDT. If no concrete action is taken then I would be approaching the Supreme Court seeking a thorough investigation in the matter by an SIT,’ Bhushan wrote, adding: ‘Therefore, I request you not to allow any settlement in this matter [before the ITSC]. Moreover... seized documents and records from both Sahara and Birla groups must be preserved, and not returned or destroyed. They constitute a very important evidence of corruption and are still to be thoroughly and independently investigated.’

The dismissal of Sahara’s appeal by the ITSC—two days after Bhushan’s letter—meant that the investigators no longer had any locus standi
 to retain the evidence seized from the conglomerate. All hard disks, pen drives and loose sheets of paper were to be returned within three months. Five days after the ITSC’s order, Bhushan moved the Supreme Court. Common Cause appended the ITSC’s order on Sahara India Pariwar to its interlocutory application challenging KV Chowdary’s appointment as head of the CVC. It argued that ‘the order passed by the Settlement Commission cannot be said to be in accordance with law and is self-contradictory and has been passed in haste’ and that only an SIT investigation monitored by the apex court could clear the individuals and businesses named in the evidence of the suspicion which would otherwise persist.
64


The order passed by a two-member bench of the Supreme Court of Justices Arun Kumar Mishra and Amitava Roy, on 11 January 2017, discarded the petitioners’ contention. The court noted:

The Settlement Commission has observed that the scrutiny of entries on loose papers, computer prints, hard disk, pen drives etc. have revealed that he transactions noted on documents were not genuine 
and have no evidentiary value and that details in these loose papers, computer print outs, hard disk and pen drive etc. do not comply with the requirement of the Indian Evidence Act and are not admissible evidence (...) On the basis of the materials which have been placed on record, we are of the considered opinion that no case is made out to direct investigation against any of the persons named in (the documents seized from the Aditya Birla Group and Sahara India Pariwar).
65


Once again, the Supreme Court took the ITSC’s side in favour of a tax assessee—a major private business house in this instance—despite protests from the IT department. It overlooked thorny and questionable aspects of the commission’s order and shut off any avenue for retrieving the evidence gathered by the investigating officers.



4. Laws for the Few


The case was to spill over into public discourse sooner than later.

While the two-member bench of the Supreme Court of Justices Arun Kumar Mishra and Amitava Roy had not seen any merit in Common Cause’s interlocutory application, two retired justices went public with their criticism of its order dismissing the Sahara-Birla papers. These former judges saw enough in the limited material available from the raids on the Aditya Birla Group and the Sahara India Pariwar to merit a closer look at the facts and circumstances relating to the cases.

On 9 January 2017, two days before the decisive Supreme Court hearing, Justice Ajit Prakash Shah wrote to the chairperson of the CBDT. Shah had retired as chief justice of the Delhi High Court and had earlier served as the chairperson of the 20th Law Commission. He urged the CBDT to challenge the ITSC order in the Delhi High Court, pointing out several inconsistencies in it.
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Shah wrote on behalf of the Citizen Whistleblowers Forum, a 
just-formed network for the protection of whistleblowers,
67
 whose membership includes Justice N Santosh Hegde, former judge of the Supreme Court, who served as the Lokayukta (or people’s ombudsman) of the state of Karnataka between 2006 and 2011. ‘From a whistleblower, CWF has come in possession of the copy of the full appraisal report prepared by the CBDT in the Aditya Birla case and a copy of the order passed by the ITSC in the Sahara case.’

The said report recorded that the IT department had disbelieved the ‘bogus explanations’ given by officials of the Aditya Birla Group and Sahara India Pariwar. In light of the dismissal of the papers by the ITSC and the ongoing litigation in the Supreme Court regarding the admissibility of evidence retrieved from the premises of both conglomerates, Shah argued that under Section 134(A) of the Income Tax Act, 1961 ‘when any books of account or other documents are seized [by the IT department during raids], their contents are deemed to [be] treated as true and correct.’ He believed that the documents were credible and required further investigation.

‘The circumstances make out a more than adequate case for directing a credible and independent investigation as per the law laid down by Constitution Bench of Supreme Court in Lalita Kumari, (2013) SCC 1, case.’ The verdict in Lalita Kumari v. Government of Uttar Pradesh
 had looked at whether it was mandatory for the police to file an FIR if presented with a complaint, when uncertain if any offence had actually been committed.
68
 The Supreme Court had held that registering an FIR was mandatory in all cases where a cognisable 
offence was reported. Aware of the possibility of fraudulent FIRs being recorded against high Constitutional functionaries to burden them with a baseless investigation, the verdict had relied on mandatory preliminary enquiries as a safeguard against the law being misused. The option to prosecute the complainant for filing a false FIR remained available if false information was provided.

Justice Shah argued that preliminary enquiries into the Sahara-Birla papers were called for to verify whether any cognisable offence had been committed. ‘Therefore, I on behalf of [Citizen Whistleblowers Forum] urge you to direct the officers concerned to challenge the order of the ITSC [in the matter of Sahara India Pariwar] by moving appropriate legal proceedings’ and to forward the matter for the CBI. The order of the Supreme Court on Common Cause’s interlocutory application which came two days later, however, disagreed:

In our opinion, the decision of Lalita Kumari
 (supra) is of no help to the petitioner for seeking direction for an investigation from a Court on the basis of documents which are irrelevant, and per se
 not cognisable in law as piece of evidence and inadmissible in evidence and thus a roving inquiry cannot be ordered on such legally unsustainable material.
69


While rejecting the relevance of the Lalita Kumari
 verdict, the bench cited the precedent set during State of Haryana v. Bhajan Lal
 in November 1990. It emphasised that a court could quash an FIR registered by the police when (i) ‘uncontroverted allegations were made without any evidence of an offence,’ (ii) where the complaint was ‘so absurd and inherently improbable’ that no ‘prudent’ individual could see the grounds for an investigation,’ and (iii) where the criminal proceeding had been ‘maliciously instituted with an ulterior motive.
’

While the appeal for a probe was dismissed, the bench set a later date for continuing the proceedings challenging the two appointments made to the CVC.
70


Despite the irregularities in the ITSC’s verdict pointed out by Justice Shah, the CBDT did not appeal. And, despite Bhushan’s request to refrain from doing so, the hard disks, pen drives and documents confiscated from Sahara during the raids on its premises were returned at the lapse of the 120-day-window. The Subrata Roy-led conglomerate was in the clear.
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Commentators who scrutinised the Supreme Court bench’s verdict critiqued several aspects in its reasoning. According to Dinesh Dwivedi, senior advocate at the Supreme Court, the January 2017 judgment could be criticised on a number of grounds. He told one of the writers of this book: ‘My objection to the Supreme Court judgment on Section 34 of the Indian Evidence Act is that the reference to the Lalita Kumari v. Government of Uttar Pradesh
 judgment is not relevant in this instance. The latter judgment is not applicable to the former case. When a charge-sheet is filed by an investigating agency, it implies that the investigation has been completed and closed for the time being. (A supplementary charge-sheet can be filed later.) The Supreme Court, in effect, seems to be suggesting that it is up to the informant to provide more evidence that may lead to conviction which, in my opinion, is absurd. To gather evidence is the job of the government’s investigating agency and not the informant alone. The informant provides information at the stage of lodging the FIR and even subsequently, but before the charge-sheet is filed. Furthermore, in my view, the ITSC cannot decide 
on the relevance or significance or otherwise of the evidence. The commission is concerned only with civil law and not criminal law. Section 154 of the CrPC makes it obligatory on the part of the government to investigate a crime. These, according to me, are the flaws in the judgment.’

Detailed analyses of the order were written by senior journalist Vijay Simha in Scroll
71
 and the Economic and Political Weekly
.
72
 Simha believed that the hearing on 11 January 2017 could have been a historic one. It could have re-written a 145-year-old ‘core’ law, launched the first corruption investigation into a sitting Prime Minister and laid down new yardsticks for corporate ethics in the country, cleaning up the polity in its wake. Instead, the case had quickly been buried on account of ‘collusion’ among multiple branches of the administration.
73


Common Cause’s submissions were discarded because some documents were not spiral-bound and fell short of the standards for official account-keeping. Simha wrote: ‘Corruption tends to be off-the-books, although at times official financial statements have been found as falsified to hide bribes. The Common Cause appeal rested entirely on the premise that unaccounted payments were made to politicians, possibly for favours done to the corporate houses in question. The chances of such payments being part of regular business accounts are minimal or non-existent.’
74


Moreover, using a piece of legislation from 1872 (namely, the Indian Evidence Act) and an order from 1998 in (CBI v. VC Shukla
) as yardsticks to judge the evidence implied that the court was under the 
impression that the process of maintaining accounts had not since evolved. Simha argued: ‘Much has changed in how businesses maintain account books. It is a limited application of mind to understand account books in 2017 as a collection of sheets of paper—blank, written or printed—bound together in a manner which cannot be disturbed or altered except by tearing apart. This is from a pre-internet era. Modern software understands account books differently. In the internet era, everything related to accounts is maintained on electronic devices. There are Excel spreadsheets, Tally software, ‘cloud’ architecture and more. Justices Mishra and Roy may have applied the letter of the law but seemingly not its spirit.’
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Simha outlined: ‘Evidence of crime may come in various forms. Blue collar crime, say, murder, may be solved by investigating a trash bin where there is hardly formal evidence of the crime. White collar crime—say, corruption and bribery—often has evidence that does not fit the formal definition of evidence from 1872. Off-the-books entries are often in the form of codes meant to help the persons dealing with it, but not necessarily an accounts wing in a business house that deals with formal money matters. Laws need to evolve with crime. The Parliament of India has an opportunity here to amend the 1872 Act to avoid future dismissal of cases of this nature.’
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Elsewhere, senior advocate and former president of the Supreme Court Bar Association Dushyant Dave pursued the same thread: ‘First, that the Settlement Commission has called the Birla-Sahara documents ‘doubtful’ and second, that they are of no evidentiary value either because they were contained as electronic records or not as regular books of account. On both counts, with greatest respect, the judgment suffers from serious legal infirmities by ignoring the fact that the 
contents of electronic records are admissible under the Evidence Act without further proof of the original and that sections 132(4) and (4A) of the Income Tax Act, read with section 79 of the [Indian] Evidence Act, create the legal presumption of such documents as ‘belonging to the person from whom they are seized’ and ‘to be true’ and make statements made in respect of such documents in investigation as evidence. The Supreme Court has itself—in Pooran Mal v. Director of Inspection
 and ITO v. Seth Bros
—confirmed this position. The Madras, Delhi and Rajasthan High Courts have treated such documents as admissible.’
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Bhushan claimed that keeping in mind the stature of the office-bearers from the executive and legislature named in the documents and going by standards laid down in the Jain hawala trials, that there was ‘already much more evidence in this case than there was in the Jain hawala case.’ He pointed out that the court had ordered the ED and the CBI to look into the Jain hawala affair in 1993 based on merely the contents of handwritten entries in a diary, with initials and corresponding amounts listed beside them. The initials were matched with names of important public functionaries. That had been enough for the court to take cognisance of the material.
78
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The evidence of what had been going on in two of the country’s largest business houses, however, is different. The appraisal report prepared by the IT department after raiding the offices of the Aditya Birla Group made it clear that the group’s employees and angadias
 who handled 
the unaccounted cash had admitted to doing so in signed testimonies.
79
 What remained to be verified were the claims made by them during interrogation. The documents seized from the Sahara India Pariwar had contained detailed spreadsheets with names, dates, amounts and places of what were political pay-offs which tallied with the logs of cash received (₹113 crore of the ₹115 crore received between May 2013 and March 2014 were accounted for). Those were retrieved from the computers of a ‘senior officer in the personal staff’ of the group chairperson, Bhushan claimed.
80
 Even those indicated in the documents to have allegedly acted as carriers for the unaccounted cash were found to be group employees working under this senior officer.

Moreover, the appraisal report on the probe into the Aditya Birla Group and the documents seized from the Sahara employee had been signed by the investigating officer of the IT department. The latter set of documents had also contained signatures of two Sahara employees as witnesses. Given the several blind spots in the investigations, it was imperative for the court to monitor an independent probe into both sets of documents. Bhushan argued that the apex court had made it clear, after the Jain hawala case went to trial, that any diary seized by an investigative agency such as the CBI or the IT department during an authorised raid would be sufficient to order an ‘independent and thorough investigation’ into its contents.
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As already argued by us—authors—by citing the 1998 verdict which 
dismissed the poor evidence gathered by the CBI in the older hawala case (CBI v. VC Shukla
), Justices Mishra and Roy were simultaneously neglecting the order from the top court directing the CBI and the ED to initiate a probe into the matter in the first place (Vineet Narain v. Union of India
).
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Even if a chunk of the Sahara-Birla papers were to be discarded, one particular notebook seized from Aditya Birla Group’s premises containing entries indicating political pay-outs did meet the formal definition of a ‘book.’ The judges had then referred to the CBI v. VC Shukla
 verdict regarding the evidentiary value of a proven ‘book of account’ to reason that ‘entries in the books of account regularly kept during business [...] shall not alone be sufficient evidence to charge any person with liability.’
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What Common Cause had been arguing for all this while was to initiate a court-monitored investigation into the matter by an SIT. The findings would then have been the appropriate basis for further action. The Supreme Court’s order implied that it was expecting a lawyer to collect evidence, what would otherwise be the role of statutorily-empowered investigative agencies.

This aspect too was pointed out. Diplomat-turned-politician and former Congress MP Mani Shankar Aiyar, while the matter was sub judice
, argued ‘[...] whether or not an individual lawyer [the petitioner’s counsel] is able to undertake a ‘thorough and independent’ investigation is open to question. All that is really required is for sufficient material to be placed before the Supreme Court for it to order an independent investigation by the appropriate government agency under the court’s supervision and the assistance, if required, of an amicus curiae
.’
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What such a ‘thorough and independent probe’ would entail, for instance, was outlined by Aiyar. Since a raid conducted by an investigative agency has to be authorised by senior officers, it should be easy enough to find out who had ordered the raids on the Aditya Birla Group and Sahara India Pariwar. File notings would reveal the reasons for the raids. Aiyar continued: ‘As Sahara’s man is not denying the contents of the documents, and the IT department is not denying the signatures of the deputy director and the witnesses, it follows as night the day that there is good reason to believe the documents are authentic recoveries from the premises of Sahara.’
85


The documents dismissed as ‘non-serious’ were acknowledged by another retired senior public servant and police official. He was former CBI director Ranjit Sinha, who had been heading the investigative agency at the time the raids on the Aditya Birla Group took place. Sinha had retired in disgrace. He had been ordered to detach himself from the investigations into the coal block allocation scam by the Supreme Court, after an entry register at Sinha’s residence revealed that some of the important persons accused in the Coalgate investigation—including a former coal secretary in the Union government—had met Sinha multiple times during the proceedings. The same entry register had turned out to be a ‘gold mine’—it also recorded visits from other well-heeled targets of the ongoing CBI investigations. The list included alleged beneficiaries of the second-generation (2G) telecom spectrum allocation scam (associated with Reliance Industries Limited group company Jio Infocomm Limited, and the Anil Dhirubai Ambani Group), a consultant who figured in the tapped phone conversations of corporate lobbyist Niira Radia (leaked in Open
 and Outlook
 magazines in 2010) as well as an alleged hawala operator and extortionist.

Sinha had claimed to reporters that the CBI did retrieve a diary from 
premises of the Aditya Birla Group naming top public functionaries. While the interlocutory application to the petition challenging Chowdary’s appointment was in the Supreme Court—on 27 December 2016—Sinha told the Telegraph
, ‘While searching the office [belonging to the Aditya Birla Group], our officers laid their hands on a ‘political diary’ that contained a list of nearly 1,000 payments purportedly made to politicians and MPs [members of Parliament] from almost all across the political spectrum.’
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While refusing to divulge names, Sinha revealed that the notebook had contained three sets of entries: payments made to politicians, government officials and some ‘vague’ entries. ‘As far as I can remember, we had submitted the diary and other documents before the Supreme Court in a sealed envelope,’ Sinha told the Kolkata-based English daily.
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Later, in January 2017, a three-member bench of the Supreme Court monitoring the investigation into the coal block allotment scam ordered an SIT headed by CBI director Alok Verma to look into the allegations against Sinha, whom it prima facie
 found liable. But, once the Sahara- Birla papers were dismissed, Sinha went back to the Supreme Court. His petition on 30 January argued for the court’s order for a probe against him to be modified as well.
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Sinha’s counsel pointed out that not even an FIR had been ordered into the Sahara-Birla papers though they contained the names, dates, places and amounts of cash related to alleged pay-offs made by the two corporations. On the other hand, the crucial entry register at Sinha’s residence—the clinching evidence for the probe against him—only contained the names of his visitors
.

The bench of the Supreme Court comprising Justices Madan B Lokur, Kurian Joseph and AK Sikri refused to entertain his plea. In Sinha’s case, the probe went on.
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5. A Person of ‘Impeccable’ Integrity


Kosaraju Veeraiah Chowdary, an officer of the 1978 batch of the IRS, is the current Central Vigilance Commissioner of India. Chowdary took over the top job at the CVC on 8 June 2015, nominated by Prime Minister Narendra Modi in consultation with Union home minister Rajnath Singh and Mallikarjun Kharge, the leader of the largest party in Opposition in the Lok Sabha.
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 He has been a recognisable face in south Delhi’s bureaucratic circles, always donning a prominent red tilak
 on his forehead in public—a sign of hailing from the dominant Kamma caste of Andhra Pradesh.

Chowdary had held the post of chairperson of the CBDT since 
August 2014. He was inducted into the SIT on black money in October 2014, the same month he stepped down as the head of the CBDT—and a month before the raids on Sahara’s offices—but such was his influence in the department that he continued as de facto
 member (investigation) in the board under successor Anita Kapur. He had even retained his North Block office.
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Chowdary’s tenure, therefore, coincided with the investigations into both the Sahara India Pariwar and the Aditya Birla Group. The interlocutory application filed by Common Cause before the Supreme Court in January 2017 pointed this out. It argued that Chowdary had ‘supervisory charge on the subjects being handled by member (investigation) CBDT including investigations and subsequent actions’ in the ‘relevant period’ when Sahara’s offices were raided in 2014. That he was aware of the evidence potentially proving acts of corruption, bribery and the possession of black money, and had not shared these with the CBI or SIT, constituted a ‘serious lapse’ on the IT department’s part under Chowdary, the petition alleged. It said that under Chowdary neither had the evidence retrieved from the Aditya Birla Group’s premises in October 2013 been shared with any other agency nor had any ‘meaningful action’ been taken on the department’s findings.
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Besides being the first person to be appointed as Central Vigilance Commissioner who is not from the IAS, Chowdary had superseded a senior officer. Since its inception in 1964, the commissioner’s post has been handled by retired secretaries to the government of India who had worked in multiple administrative departments. Chowdary’s rival to the post, Rajiv (a 1975 batch officer of the Indian Police Service who had 
served as the director-general of the Central Industrial Security Force, and uses only one name) had been filling in while the post lay vacant for the better part of a year. The previous occupant, Pradeep Kumar, had retired on September 28, 2014; Chowdary was three years his junior.

As acting chief of the CVC, Rajiv had dealt with multiple complaints against Chowdary during the latter’s tenure at the CBDT. Chowdhary’s handling of high-profile cases related to tax evasion had come under the anti-corruption watchdog’s radar—specifically, the IT department’s investigation into the revelations of political corruption made in the Niira Radia conversations that were recorded and became public in 2010, and the investigation of Indian nationals linked to HSBC’s private banking arm in Geneva, Switzerland, that was initiated in 2012. Chowdary was found to have visited the controversial former CBI director Ranjit Sinha while the IT department was under the bureau’s watch for its role in the ‘Stockguru’ Ponzi scheme scandal and investigating the operations of high-profile meat exporter and alleged hawala operator Moin Qureshi.
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Chowdary had dealt with several politically-sensitive cases, including the IT department’s investigation into the activities of firms owned by Union Cabinet minister Nitin Gadkari
94
 and Virbhadra Singh, former Himachal Pradesh chief minister from the Congress, both of whom had been accused of acquiring assets disproportionate to known sources of income.
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Between 26 May and 8 June 2015, senior advocate and member of the Rajya Sabha Ram Jethmalani shot off a series of letters to the Prime Minister advising him against appointing Chowdary. He attached ‘clinching evidence’ of why Chowdary was inappropriate, and cautioned that appointing him did not meet the standard of ‘unimpeachable integrity’ that the post demanded. (Jethmalani was expelled from the BJP for six years since May 2013.) He termed the appointment as the ‘greatest disaster that will fall on this unfortunate nation,’
95
 and felt that Chowdary’s presence in the SIT on black money compromised the entire operation.
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 ‘For the nation’s sake, call for the entire record of this officer’s involvement in criminal activities from which he has managed to get out with the help of corrupt and anti-national elements,’ he urged.
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According to reports, it was during the Qureshi investigation that Chowdary had caught the attention of finance minister Arun Jaitley—he was at that time in search of ‘efficient’ officers with ‘reasonably good integrity.’
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 When Jaitley succeeded in getting the ear of Prime Minister Modi—he is known to have been present during the consultations on appointments to the CVC—Jethmalani wrote a ‘final’ letter ‘warning’ the Prime Minister of legal action. His long-standing rivalry with Jaitley, a lawyer-politician like him, had already played out on the micro-blogging platform, Twitter. Jethmalani, who had endorsed Modi’s candidature for the post of Prime Minister the previous year in the run-up to the general elections, now wrote: ‘My diminishing respect 
for you ends today.’
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Another lawyer and MP in the Rajya Sabha with the BJP, Subramanian Swamy, had written to Prime Minister Modi regarding the involvement of the finance minister in deliberations on appointments to the CVC. He pointed out that the Central Vigilance Commission Act, 2003, allowed for the Prime Minister to consult only the home minister and the leader of the Opposition before recommending names to the President. He too opposed Chowdary’s appointment.
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Prashant Bhushan also dashed off letters to the Prime Minister, finance minister and home minister on 20 May 2015, when word got out that Chowdary was being considered for the post. Bhushan highlighted a host of allegations against Chowdary and Tejendra Mohan Bhasin, a candidate for the post of vigilance commissioner that was also under consideration at the time. Among the 130 applications for the two posts, Attorney-General Mukul Rohatgi had informed the Supreme Court a week earlier, ten names had been shortlisted for each post and forwarded to the three-member panel headed by the Prime Minister which would take the final call. Bhushan called for making the names under consideration public.
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Bhushan had represented the Centre for Public Interest Litigation (CPIL), a non-governmental organisation started by a former judge of the Supreme Court, Justice VM Tarkunde, which had challenged another appointment to the CVC in the past. CPIL’s petition (in association with Common Cause) had led the Supreme Court to annul the appointment of PJ Thomas as Central Vigilance Commissioner in 2011 
by the Congress-led regime then in power at the Centre.
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 Criticism from Sushma Swaraj of the BJP, the leader of the Opposition (who had voted against the appointment), had led Prime Minister Manmohan Singh to subsequently admit on the floor of the Lok Sabha that appointing Thomas had been an ‘error of judgment.’
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After the Union government pushed ahead with both the contested appointments in June 2015, Bhushan alleged that the lack of transparency with which the appointments to the CVC had been made by the three-member panel proved that there existed a ‘bipartisan consensus on corruption.’
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 The rules for appointments to the anti-corruption watchdog had been laid down during the Vineet Narain v. Union of India
 verdict in the Jain hawala case and were revised after hearing CPIL’s petition to remove Thomas. The explicit intention behind these moves had been to shield the CVC from executive and political interference. Despite the committee responsible for the appointments having representation from both Houses of Parliament, ‘weak and pliable’ persons of ‘doubtful integrity’ had been considered for positions in the CVC, Bhushan claimed.
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These appointments were significant given that the office of the Lokpal—the national, anti-corruption ombudsman set up four years earlier as a result of the India Against Corruption agitation—still lies vacant. The post of the ombudsman has remained unoccupied despite a change in government in New Delhi and despite the fact that the BJP had been an important (if not the primary) beneficiary of the movement led 
by the IAC before the 2014 general elections.
106


[image: ]


The question of ‘integrity’ took centrestage when on 21 July 2015, a month after Chowdary and Bhasin were inducted into the CVC, Common Cause filed a public interest litigation (PIL) with the Supreme Court to review the appointments. They claimed that the appointees did not have a clean record and listed several allegations against them.
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 Among the charges against the new Central Vigilance Commissioner, the petition pointed out that records in the entry register of Sinha’s residence showed that the former CBI chief had been meeting Chowdary at a time when the agency was looking into the role of senior IT officials in the Stockguru scam. Similar meetings had taken place at Sinha’s residence while the IT department was investigating hawala operator Qureshi, who was known to Sinha and had visited his home over 90 times during the course of the investigation. The petition alleged that Chowdary and Sinha had ‘cleared’ each other in the 
investigations being carried out by the agencies under them.
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It was alleged that Chowdary had abused his position as member (investigation) in the CBDT by interfering with an investigation into Flora and Fauna Housing and Land Development Private Limited, a firm associated with liquor baron Ponty Chadha who had been killed in an incident of gunfire with his brother in 2012. Chowdary was said to have instructed the assessing officer to dispose of the case, without any jurisdiction in law, and understate the company’s income by ₹234 crore.
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Another investigation into secret accounts of a branch of the HSBC Bank in Geneva, allegedly used to park illicit funds abroad, had dragged on under Chowdary’s watch for close to three years before the SIT on black money took over the probe. Similarly, little or no progress had been made under Chowdary in looking into the second-generation (2G) telecom spectrum allocation scam and the scandal relating to the public disclosure of tapped phone conversations of corporate lobbyist Niira Radia for, among others, two of India’s most prominent industrialists Mukesh Ambani and Ratan Tata, the petition submitted.
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The allegations against Bhasin were from his time as chairman and managing director (CMD) of Indian Bank, a public sector bank headquartered in Chennai. The CVC had investigated Bhasin for ‘forging and tampering’ an appraisal report of a junior employee to destroy his career—a criminal offence. The CVC had persisted with its recommendation to the department of financial services in the Union ministry of finance to initiate ‘departmental action’ against Bhasin 
despite pushback. Ultimately, Bhasin was ‘cautioned’ for his actions.
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 Allegations of ‘moral turpitude’ had also been raised against Bhasin by Swamy in his letter to the Prime Minister.
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After quashing the appointment of Thomas, the Supreme Court had clarified, through an order on 13 June 2015, that the next appointment to the CVC would be cleared only if the court was satisfied with the ‘credibility’ of the appointment process. Common Cause’s petition asked the court to set aside the appointments of both Chowdary and Bhasin in light of the circumstances.
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The petition cited the guidelines laid down by the Supreme Court in CPIL v. Union of India
 for the appointment of the Central Vigilance Commissioner. The court had ruled that the three-member selection committee had to be briefed on all the facts available on the shortlisted candidates for the posts in the CVC—be they ‘favourable or adverse.’
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 The verdict by Chief Justice SH Kapadia and Justices KS Panicker Radhakrishnan and Swatanter Kumar directed the government that appointments to the CVC be made by a selection committee from among ‘outstanding civil servants or persons of impeccable integrity’ after surveying all records available of the appointee’s performance. ‘It will not only be useful but would also serve larger public interest and enhance public confidence if the contemporaneous service record and acts of outstanding performance of the officer under consideration, even with adverse remarks, are specifically brought to the notice of the selection committee,’ it noted.
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Common Cause’s petition pointed out that allegations about the two candidates had been brought to the notice of members of the selection committee as well as the empanelment committee. It referred to the letters written by Jethmalani, Swamy and Bhushan. In addition, the petition included a complaint filed by one Anil Agarwal with the ministry of finance. Given the allegations, the petitioners submitted that their appointments had not met the test of ‘impeccable integrity’ specified by the Supreme Court. Nor had the committee satisfied the condition of maintaining the CVC’s ‘institutional integrity,’ by adopting an opaque selection process.
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The judgment on Common Cause’s petition was delivered in July 2018. After having dismissed the papers collected during the IT department’s investigations into the Aditya Birla Group and the Sahara India Pariwar (with which Chowdary was allegedly associated) in the previous year, this verdict dismissed each of the allegations against the two. ‘We have not interfered with the appointments,’ it read. ‘The complaints against Mr Chowdary were made and they were looked into. It is not for this court to decide on the choice.’
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This was not the first time that appointments to the top job in the CVC were plagued by controversy, but this time the post of Central Vigilance Commissioner, with its attendant oversight on politically-sensitive cases handled by the two premier investigative agencies in the country—the CBI and ED—was itself born out of controversy.

The test of ‘impeccable integrity’ for the appointment of the Central Vigilance Commissioner had been laid down in the Vineet Narain v. Union of India
 case in 1997.
118
 To trace the debates surrounding the 
autonomy of the CVC and the intentions behind adding this clause one must go further back, all the way back to the offices of a small fortnightly, now intermittently in publication, called Kalchakra
—a Buddhist term that means the cycle of time.



6. Reading of the Ruling Elite


Vineet Narain has been a television and print journalist from the mid – 1980s. He worked with Jansatta
 when the leading Hindi daily published by Ramnath Goenka’s Indian Express Group was in its heydays. Narain left his day job at the daily in 1989 to start a fortnightly broadsheet and video magazine (initially brought out on cassette tape and broadcast for television through syndication) that would carry his investigative reports and exposés. Kalchakra
, as his muckraking media venture was called, went after titans of industry who were allegedly in league with politicians, including Cabinet ministers, bureaucrats and even members of the higher judiciary (and at one point, even the incumbent Chief Justice of India himself).

The publication was full of its editor’s idiosyncrasies. Kalchakra
 called itself the ‘investigative fortnightly for the ruling elite’ and its masthead carried the words ‘Nidar, nirbhik aur khoji
’ (roughly translating to ‘Fearless, unbending and investigative’). The headlines were provocative, and the reportage was unmistakably from a time before frivolous defamation suits by corporations breathed down the neck of many an investigative reporter. The journalism would often be supplemented with philosophical prose from Brahmanical scriptures such as the Rig Veda
.

In July 1993, Narain, then 37, received two visitors who would change the course of his life. They were a septuagenarian by the name of Satyendra Kumar Jain with whom he was related distantly, accompanied by a stranger, who handed him a set of documents. These contained logs of transactions between businessmen—the Jain brothers— allegedly engaged in the hawala trade and leading political leaders of the day as well as senior bureaucrats. It was later learned that the stranger was related to the Jain brothers. He claimed he had approached several journalists earlier with the documents who, on one pretext or the other, had chosen not to examine deeper their contents. Several legislators and officials of investigative agencies, who were aware of the papers, had also not shown much interest. Narain made enquiries. The raucous investigative tabloid published from Bombay (now, Mumbai), Blitz
, had been the only journalistic outlet to carry a report based on the documents in August 1991, that too without mentioning names.

Narain says the political connection to the hawala operations of the Jain brothers surfaced by chance. His book Bhrashtachar, Atankwad aur Hawala Karobar
 (Corruption, Terrorism and the Hawala Trade) described how the series of events unfolded. On 25 March 1991, one Ashfaaq Hussain Lone, and two days later, Shahabuddin Gauri, a student of Jawaharlal Nehru University (JNU) in New Delhi, were arrested under the Terrorist and Disruptive Activities (Prevention) Act (commonly known by its acronym, TADA). The two young men were booked for ferrying unaccounted cash and bank drafts from hawala operatives in Dubai and London to the leadership of the Hizb-ul-Mujahideen, a militant outfit operating in the Kashmir Valley of which Lone was the deputy intelligence chief.
119
 Information provided by the two couriers led the CBI’s sleuths to 
five hawala operators whose operations spanned the country. Based on their leads, the agency simultaneously raided 20 locations on 3 May 1991. So far, the trail had been limited to links between operators and those located outside India who were reportedly financing the activities of militants in Kashmir. The Jain brothers had been but one of the targets of the raids conducted by the CBI. The hawala diaries were accidentally discovered during searches on the premises of the Jain brothers in the national capital. Besides the diaries, the CBI seized ₹58 lakh in ‘unaccounted’ cash and various amounts in foreign currency.

The money allegedly paid as bribes worked out to ₹64 crore—a paltry sum by current standards, but substantially more 27 years earlier. The pay-offs were made between 1988 and 1991. The number of scandals involving political corruption have gone up manifold since the Jain hawala diaries were discovered. Professor emeritus of economics at JNU Arun Kumar, widely regarded for his work on the black economy in India, wrote in the Hindu
: ‘The scams have a symbiotic relationship with the black economy. The number of scams is growing and so is the size of the black economy, which has reached a mind-boggling level of 50 per cent of the gross domestic product [as on January 2011], that is, it annually generates ₹33 lakh crore in black income. While the 1980s saw eight major scams, in the period between 1991 and 1996 there were 26, and during 2005–08 there were around 150.’
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Not just the number of scandals, but the amounts involved too have ballooned. Kumar wrote: ‘There has been an exponential growth in the 
average amount of money involved in each scam. Bofors was the biggest scam of the 1980s, estimated at ₹64 crore. It was dwarfed by the Harshad Mehta scam in 1992 involving a loss of about ₹3,000 crore (according to the Janakiraman Committee Report). Many felt this was a gross underestimation. Between 1991 and 1999, about 2,500 new companies floated in the stock markets disappeared with public money, much like those of the robber-barons of the United States between 1870 and 1890.’
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Narain alleged that the CBI, under director Raja Vijay Karan, initially chose to leave out the deeply-entrenched links between hawala operators and the political establishment when the first charge-sheet relating to the Jain hawala diaries was filed.
122
 When news of the CBI’s findings at the Jains’ farmhouse broke out, several politicians reached for comment by journalists accepted that they were acquainted with the Jain brothers and some even conceded to having received donations from them. Barring former deputy Prime Minister Devi Lal and Janata Dal leader Sharad Yadav, other political leaders avoided speaking in front of a camera, says Narain. All had their eyes on where the CBI’s enquiries would lead to.
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A PIL was filed in October 1993, in which Narain along with three co-petitioners (among whom was Prashant Bhushan), urged the Supreme Court to intervene. Narain claims Jethmalani “imposed” the 
co-petitioners on him. After a few hearings, the court instructed the CBI and the ED to respond.

The cases dragged on over the next two years without substantial progress. On 30 November 1995, the CBI filed its first charge-sheet against government officials based on the records in the seized diaries. Narain, in his book, argued that this act of the investigative agency detached the links between the public servants now being charged under the Prevention of Corruption Act, 1988, from the legal proceedings under TADA involving the two couriers arrested initially that were already under way.
123
 Narain levelled allegations against the investigative agencies and the political establishment for their complicity in scuttling the probe. This was especially surprising given that many leaders had already admitted that the entries against their names were correct and they had indeed received money from the Jains. A written statement to this effect was also produced by Surendra Kumar Jain, one of the accused Jain brothers, on 11 March 1995.
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 Narain wrote:

How ironical and contradictory it is that while money-givers and money-takers both own up to their roles in the transactions, and a huge amount of cash and foreign currency is recovered during the raids and yet—the corruption case against them is dismissed... Besides, it is important to note the details of the business and the interactions with the Jain brothers that hawala operator Shambhu Nath Sharma revealed during his interrogation on the routes and sources of funds to militant outfits. It was only then that CBI raids were carried out at the residences of the three Jain brothers; but no action was taken against them. In such cases, prosecution is a natural corollary; but nothing happened to them. Who gave CBI the authority to book Shahabuddin Gauri and Ashfaaq Hussain [Lone] under TADA but let off the Jain brothers, the politicians and the bureaucrats? 
Ironically, the same CBI had arrested many people under the TADA Act on even less evidence in the (1993) Mumbai serial bomb blasts case.
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What was also highlighted was that the CBI omitted references to the documents and diaries in the charge-sheet filed against Lone and Gauri. Narain wrote: ‘It had to have been done with a purpose, because otherwise, the CBI would have been forced to proceed against all the political leaders whose premises had been raided in 1991, and many of them might have gone to jail because of those charge-sheets. The CBI was not bold enough to do that then. Nor is it now.’
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He continued: ‘The fact of the matter is that there is enough evidence in the Jain diaries, and there is a real need for further investigations into some aspects. It is wrong to say that all those political leaders and bureaucrats were let off because there was not enough evidence.’
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The Supreme Court objected to a different but related aspect of the case. Those booked by the investigative agency had been bureaucrats acting under elected officials. The court hauled up the CBI for going easy on the political leaders. Under Justice JS Verma’s direction an amicus curiae
 was set up to monitor the CBI’s progress in the probe. His verdict in Vineet Narain v. Union of India
 strengthened the principle of ‘continuing mandamus,’ a provision which allows the court to look over the progress being made by investigative agencies where this is deemed to be in public interest. This has been used in recent years by the Supreme Court to take over investigations when it is suspicious of the integrity of the agency. In an interview towards the end of his life, 
Justice Verma himself admittedly found this emergent trend ‘difficult to support.’
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The CBI was directed to report about the progress in the investigation to the court and not the political executive as was the norm. In January 1996, dozens of politicians were charged with corruption, many of whom were holding or had held important positions, and senior bureaucrats. It was during this time that Justice Verma, then Chief Justice of India (CJI), and his fellow judges looking over the CBI’s probe, Justices SP Bharucha and SC Sen, voiced alarm over the ‘extraneous influences’ on judicial proceedings. Narain says he wrote to the CJI after learning that the accused would seek to “influence” the judges. In open court, on 14 July 1997, Justice Verma and Justice Sen revealed that they were under continuous pressure to cut short the investigation into the Jain hawala diaries. ‘We must tell of outside pressure on us for quite some time now to see that we recuse ourselves from the case. These things are not going to work. None of us will recuse.’ They did not name the individuals who were responsible for putting pressure on the judges.
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A different via media
 to the court’s supervision was found. The CBI promptly filed its next charge-sheet in the Jain hawala case in February 1996. This time it named major politicians cutting across party lines. Once again, the diaries formed the basis of these charges with accounts of witnesses and other circumstantial evidence used as corroboration.
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One of the writers of this book (Paranjoy), who was then an anchor with the CNBC-TV18 television channel, landed up with a scoop when one of the politicians—Sharad Yadav, then of the Janata Dal (and now 
a founding member of the Loktantrik Janata Dal)—confessed that he had indeed received money from the Jain brothers, but added that he had been given the funds ‘voluntarily’ and no quid pro quo
 or favours were sought or given.

Those named in the charge-sheet, including Lal Krishna Advani, Madan Lal Khurana, Vidya Charan Shukla, Balram Jakhar, P Shiv Shankar, Sharad Yadav and others, made a beeline to the courts seeking relief from criminal prosecution. Their prayers were answered on 8 April 1997 when the Delhi High Court dismissed the CBI’s submission. Reading out his verdict, Justice Mohammad Shamim pronounced that ‘a bundle of sheets, detachable and replaceable at a moment’s pleasure, can hardly be characterised as a book of account.’
132
 Does that sound familiar?

The CBI, the court believed, had failed to produce any ‘independent’ evidence of money changing hands to corroborate the pay-offs indicated in the documents. Notable among the political heavyweights given a clean chit by the court were BJP bigwig Advani and Congress politician Shukla, who had been a close aide to former Prime Minister Indira Gandhi.
133
 Now it was the turn of others who had been under the CBI’s scanner to rush to court.

Narain, along with senior advocate Anil Divan (who had been appointed as amicus curiae
 by the court), objected to the CBI’s handling of the prosecution. They claimed that the agency had shielded its political masters by filing charges in a hurry and clubbing together multiple cases at random whereas separate investigations were required in individual cases. News reports indicated that the CBI had been split 
on the legal standing of the material at hand, with certain voices within the bureau in favour of continuing the probe. An internal technical assessment produced by CBI official VK Sharma in September 1994 had noted that the contents of the diary could only be treated as ‘rough notes’ for preparing regular accounts later. ‘The purpose and nature of receipt and its subsequent payment is not revealed from these entries,’ the report concluded.

The court’s verdict in 1997 was merely ratifying the CBI’s own assessment.
134
 The judiciary had been outmanoeuvred by the executive, and the charge-sheet had shut the door to an expanded probe while those named were let off by the High Court.

The apex court upheld the lower court’s acquittals on appeal despite having ‘endorsed’ the CBI’s investigation in the past by monitoring it, in what was perceived as an embarrassing situation for the higher judiciary.
135
 It was this verdict in CBI v. VC Shukla
 which laid down what is admissible as evidence under Section 34 of the Indian Evidence Act, 1872, and was referred to by the court in 2017 on the issue of the ‘legitimacy,’ authenticity and credibility of the Sahara-Birla papers.
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The Jain hawala affair was given a quiet burial. Despite intermittent
136
 (often half-hearted)
137
 calls to re-open the cases, the Jain brothers were absolved of charges against them, old and new, as recently as 
in 2017, more than two decades after the cases attracted public attention and media coverage.
138
 The dust may have settled on the Jain hawala episode, but Vineet Narain v. Union of India
 has not receded into obscurity. The statutory powers available to the CVC today are an inheritance of the botched probe into the Jain hawala diaries. Faced with an investigative wing run on the diktat and wishes of whoever is in power, Justice Verma had pronounced on 18 December 1997, in one of his final verdicts as CJI (he would go on to head the National Human Rights Commission after retirement), that the office of the CVC would look over the functioning of the CBI and ED. The CVC was to be granted statutory powers by an Act of Parliament in due course.

Though it was set up in 1964 along the lines suggested by the Committee on Prevention of Corruption (known as the Santhanam Committee), the CVC did not have statutory powers for most of its existence. While the Union government remained accountable for the CBI’s functioning, the CVC periodically reviewed the progress made on cases handled by the agency, especially those involving the prosecution of tainted public servants.
139
 The commissioner to head the anti-corruption body was to be appointed by a panel comprising the Prime Minister, the home minister and the leader of the Opposition from among ‘outstanding civil servants and others with impeccable integrity.’ In turn, this person would be a part of the deliberations regarding who would head the CBI and ED. Several other reforms were introduced in the running of these agencies by Justice Verma, to combat the ‘politico-bureaucrat-criminal nexus.
’

In his book, Narain reflected on his experiences during the years of the trials. He argued that the attempt to reform the working of the CBI and other agencies was doomed to fail since those bodies were bound to function under the control of the legislative wing of the State. In such a situation, their autonomy from political influence and independence would always be illusory.

Narain was right. The legal proceedings on the revelations in the Jain hawala diaries had taken the direction of reforming the functioning of the executive intentionally, or so he felt, to subvert the prosecution of politicians named in the dairies of the Jain brothers.

Cartoonist Rajinder Puri and lawyers Bhushan and Kamini Jaiswal had been brought in as co-petitioners despite his protests. Narain said this was orchestrated by Jethmalani whom Narain had approached earlier, unaware of his political ambitions—Jethmalani was yet to join the BJP at that time. While Jethmalani was part of the process of drafting the PIL asking the apex court to intervene, he went on to defend Advani. During the early days of the litigation, Narain claimed that Jethmalani had even brought along Arun Jaitley to one of their confidential preparatory meetings. Jaitley too went on to join Advani’s defence counsel.
140
 It was a separate matter that years later, Jethmalani and Jaitley fell out and became bitter adversaries.
141


The decision to rope in senior advocate Shanti Bhushan to argue the matter in court too did not go down well with Narain. Besides being co-petitioner Prashant’s father, the senior Bhushan had also served as the Union minister for law and justice in the coalition government led by the Janata Party between 1977 and 1979. Several of his erstwhile colleagues 
from the party had been named in the documents. Though Narain’s lawyer Divan had originally sided with him in favour of a legal strategy calling for the accused to be prosecuted, the senior doyen of Constitutional law was eventually won over to the group that argued for a more autonomous CBI. Narain claimed in his book that his co-petitioners had contributed to ‘derailing’ the investigations.
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Narain’s public fallout with his co-petitioners came under the spotlight as the IAC movement picked up steam. The Bhushans were at the helm of the agitation for enacting a Jan Lokpal Bill (in fact, they were part of the team that drafted it) along with Gandhian leader Anna Hazare and popular activists Arvind Kejriwal and Manish Sisodia, psephologist Yogendra Yadav, former top-cop Kiran Bedi and ascetic-tycoon Baba Ramdev.
143
 Narain took to the panel discussions— rather, shouting matches—on television news channels to express his cynicism about the anti-corruption movement that was demanding the establishment of a Lokpal. He believed that the new institution would be yet another futile addition to the list of investigative agencies and oversight bodies that had been hollowed out by the Union government.
144


The invisible role of parties in opposition to the second UPA coalition led by the Congress—foremost among them, the BJP—in coordinating with the leadership of the anti-corruption upsurge in 2011 to convert sentiments of anti-incumbency into electoral mileage has 
become obvious in retrospect.
145
,
146
 In his book, Narain expressed contempt for those leading the movement. He blamed them for sabotaging the investigation which had touched a raw nerve of the country’s polity—the question of political financing, at the epicentre of which were the Jain hawala cases. Narain’s attacks were not given credence by his co-petitioners. Jaiswal described Narain as a ‘dirty blackmailer’ while Prashant Bhushan scoffed at the ‘absurd’ allegations made by him and claimed that his role in the affair as a co-petitioner had been limited because an amicus curiae
 had been set up to guide the court.
147
,
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With the long-drawn campaign around the Jain hawala diaries in the media and the judiciary ending in disappointment, its crusader-in-chief Narain’s journalistic activities plummeted considerably.
149
 These days, Narain spends much of his time working on restoring ancient water bodies, sacred groves and Hindu religious sites in Mathura, Uttar Pradesh, while continuing to write for Hindi publications. After the elections to the UP assembly in early-2017, Narain initially came out in support of Yogi Adityanath, the new chief minister of India’s 
most-populous province.
150
 Subsequently, he criticised the state government for ‘wasting’ public money in ‘Lord Krishna’s birthplace.’



PART II




7. Mining Birla


The blame can no longer be laid elsewhere. It is too much of a coincidence that in sensitive matters, the outcome of the CBI’s investigation invariably depends on the political equation of the accused with the ruling power, and it changes without compunction with the change in that equation.
151


—Justice Jagdish Sharan Verma, 27th Chief Justice of India

The CBI has become a caged parrot speaking in its master’s voice. It’s a sordid saga that there are many masters and one parrot.
152


—Justice Rajendra Mal Lodha, 41st Chief Justice of India

Justices JS Verma and RM Lodha, during their tenures as Chief Justice, presided over two of the most sensitive, even iconic, cases to have been argued in the Supreme Court in the last three decades. Both generated considerable media attention, and dealt with the nexus between business and politics. During the proceedings, what was laid bare was the rot at the core of Indian society, the deep-rooted corruption in the working of the country’s political economy
.

In 1996, Justice Verma took over the trial of the Vineet Narain v. Union of India
 case from his predecessor, Chief Justice MN Venkatachaliah. The case had shaken the national political discourse. When, for instance, the alleged involvement of LK Advani of the BJP was aired, he resigned from the Lok Sabha. Advani protested his innocence and promised he would return to active politics only after his name was cleared by the Supreme Court.

That came the following year, in 1997. The judgment of Delhi High Court Judge Mohammad Shamim stated that the evidence presented by the prosecution—the CBI—as notes in a diary did not conclusively establish criminality and bribe-taking.
153
 Advani and prominent politicians such as VC Shukla, P Shiv Shankar, Balram Jakhar and Sharad Yadav among others, were all let off a year later because the Supreme Court did not consider the evidence in the form of the diaries sufficient to conclusively establish the liability of the accused—the Jain brothers.
154


Nevertheless, a separate verdict of the top court in 1997 had ordered that several reforms be implemented in the functioning of the CBI. The agency’s role in probing the Jain hawala diaries and its failure to bring those found liable to book had come up before a three-member bench of the Supreme Court headed by Chief Justice Verma.
155
 The important fallout of this judgment was that the CVC was made responsible to oversee matters related to governmental corruption handled not only by the CBI but also the ED, then responsible for enforcing the Foreign Exchange Regulation Act (FERA). Directives were also issued regarding the modus operandi
 for the appointment of the director of CBI (that involved consultation with the leader of the Opposition in the Lok 
Sabha), the director of the ED and the Central Vigilance Commissioner. Batching together several petitions (only the first of which had to do with the Jain papers), the court noted, ‘A general impression appears to have gained ground that the concerned central investigating agencies [the CBI and ED] are subject to extraneous pressures and have been indulging in dilatory tactics in not bringing the guilty to book.’
156
 The court’s directives sought to change this perception, one that posed a serious threat even to the ‘unity and integrity of the nation’, until a law was enacted by the Parliament to this effect.

Justice Verma acknowledged that the directives were modelled on recommendations of an independent review committee set up by the Union government in 1993 that consisted of top bureaucrats and was chaired by then home secretary NN Vohra. The committee’s objective was to take stock of what was already an open secret—the ‘nexus of criminals with businessmen, politicians or bureaucrats’ running, what it termed, a ‘parallel government’ in the country.
157
 (Perhaps the most prominent ‘mafia organisation’ under the committee’s scanner was the Mumbai-based criminal syndicate run by Dawood Ibrahim.) It recommended the setting up of a ‘nodal agency’ to monitor the functioning of the Union government’s domestic and external intelligence agencies. The Supreme Court picked up this report four years after it was written, and it was another six years later that one of the Vohra Committee’s important recommendations became reality—the office of the CVC was granted statutory powers by an Act of Parliament with the Central Vigilance Commission Act, 2003. What had begun as an effort to break up criminal syndicates ended up producing a legislation aimed at reforming the working of the executive.
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Sixteen years after the Vineet Narain verdict, in 2013, another three-judge bench of the Supreme Court (headed by Chief Justice RM Lodha) revisited its directions.
158
 The autonomy of the CBI had once again been questioned over its role in probing and prosecuting those involved in the scandal over allocation of acreages or blocks bearing coal. On 25 August 2014, the bench declared the allotment of almost every coal block by the Government of India between 1993 and 2010 as ‘arbitrary and illegal.’ The court said the allotment process used by ‘screening committees’ was opaque and concurred with a report of the Comptroller and Auditor General of India (CAG) which estimated that the public exchequer had incurred a ‘notional’ or a ‘presumptive’ loss of a stupendous ₹1,86,000 crore (or, over US$33 billion) which could have been avoided if a competitive bidding process through open and transparent public auctions for coal blocks had been followed. All but four of the 218 coal blocks allocated during this period, under various coalition governments headed by both the Congress and the BJP as well as the Janata Dal-led United Front government, stood cancelled with effect from 24 September 2014.
159
 The judgment was a culmination to one of India’s most high-profile tales of political and corporate corruption.

The ghosts of the Jain hawala diaries and Coalgate returned to haunt the cases relating to the Sahara-Birla papers. These ghosts continue to hover over the polity although the court cases have fizzled out. The directives of the Supreme Court in 1997 and 2013 and the slew of changes launched thereafter was where yet another case of political corruption and corporate bribery had taken off. Since then, the Sahara- Birla diaries have trudged over desks of the executive and the judiciary, 
including multiple wings of the IT department, CBI, CVC, ITSC as well as the Supreme Court. The institutions involved have taken body blows to their integrity and several of its key players resurfaced in the latest saga. For one, had it not been for the Supreme Court-monitored investigation into Coalgate, the Birla papers may have remained buried inside cupboards and lockers in an office building on Parliament Street in central Delhi.

This building housed an Aditya Birla Group company—Hindalco Industries Limited—that was raided by the CBI on 15 October 2013. Hindalco, a group company engaged in aluminium manufacturing, had come under the scanner over irregularities in the allocation of the Talabira II coal block in Jharsuguda district of Odisha that was meant for ‘captive’ use.
160
 Hindalco had entered into a joint venture with Mahanadi Coalfields, a subsidiary of Coal India Limited (CIL) and Neyveli Lignite Corporation (now NLC India Limited) to mine coal from Talabira II. CIL is the largest government-owned coal-mining company in the country (and the world), producing around 80 per cent of coal mined in India. Coal from Talabira II was meant for the Aditya Alumina and Aluminium Project, Hindalco’s smelter and power plant complex in Sambalpur, Odisha.

Hindalco was a flagship firm of the Birla group. Ghanshyam Das Birla, the founding patriarch of the undivided Birla empire, had managed the company himself. His demise in 1983 led to a splintering of the family’s cross-holding ownership of the group’s businesses three years later in favour of ‘individually’ owned enterprises. Hindalco was inherited by his grandson, Aditya.

When the business empire broke up in 1986, the largest chunk of the family silver landed up on Aditya Birla’s plate among the patriarch’s 
grandchildren due to the absence of male heirs in the other branches of the family.
161
 Beyond expanding its stake in media ownership— Shobhana Bhartia, daughter of former Congress Rajya Sabha MP Krishna Kant Birla, heads the Hindustan Times media group, while the Aditya Birla Group head Kumar Mangalam Birla has, through private investment firms, a stake in the Living Media/India Today
/Aaj Tak media group—the Birla family has by and large maintained a low public profile.

The Birlas are Marwari banias
 or traditional businessmen and money-lenders from Rajasthan in western India and belong to the Maheshwari jati
 or sub-caste of the Vaishya caste. Over four generations, the Birla family has been one of the biggest and most influential business groups in India, with interests in a wide variety of industries and sectors. The ‘father’ of the Indian nation, Mohandas Karamchand Gandhi, was assassinated on 30 January 1948 in the compound of Birla House, a spacious bungalow in New Delhi that was owned by GD Birla. The Birla dynasty, along with the Tata group, has been among the best-known names in the private sector. But, unlike the Tatas who remained relatively aloof from politics, the Birlas were among the chief financers of the Congress under colonial rule, ever since GD Birla’s personal association with Gandhi, a fellow bania
 himself, began in 1916.

The family made windfall profits from trade and speculation in raw jute and gunny during World War I, and by the early–1940s, had risen to the second highest position in the hierarchy of nationalist industrial titans, diversifying into textiles, sugar, paper and insurance. In the fading years of colonial rule, GD Birla was among eight industrialists in 1944 that drew up a Brief Memorandum Outlining a Plan of Economic Development for India
, commonly known as the Bombay Plan. This 
document proposed that government or state intervention across the length and breadth of the land through a federal structure would be in the incipient national interest, moving its economy away from agriculture and towards industry.
162
 Several key ideas such as sector-based planning, phased development and state intervention in determining the composition of the industrial sector were adopted by the Planning Commission while drafting the First Five Year Plan.
163


The Birla group has played a significant role in private industry in India for close to a century. Though most individual members of the Birla family have maintained a relatively low public profile, certain activities of group companies have been controversial. One of the earliest, if not the first ever, books that can be described as investigative business journalism produced in post-colonial times—The Mystery of Birla House
—dealt with alleged tax evasion by the business house in 1950 emerging out of the close proximity of the Birlas with the ruling Congress government.
164
 It is this aspect of its history that came back into the limelight after the coal block allocation scam was revealed.

On the day Hindalco’s offices were raided in 2013, the CBI lodged an FIR naming the chairperson of the Aditya Birla Group (and son of Aditya Birla), Kumar Mangalam Birla, for influencing public functionaries in favour of Hindalco in 2005; among such officials was former Union coal secretary PC Parakh.
165
 This was the fourteenth FIR registered by the CBI during its Supreme Court-monitored investigation 
into the coal block allocation scam. Hindalco’s head office in Mumbai and its offices in New Delhi, Kolkata and Bhubaneswar were raided simultaneously. This investigation led to a former prime minister being questioned by the CBI, a first in the agency’s history. When the CBI dropped by the former coal secretary’s residence in Secunderabad, Parakh named Manmohan Singh as his co-conspirator. Singh, an Oxford-educated liberal economist, was Prime Minister at the time and had held additional charge over the ministry of coal when the Talabira II block was allocated to Hindalco under an expedited process.
166


Observing that ‘a concerted effort was being made to manipulate the entire government machinery so as to protect the interest of M/s Hindalco,’ special judge Bharat Parashar on 17 December 2014 asked the CBI to record Singh’s statement.
167
 This led to the former prime minister being questioned by the bureau on 20 January 2015. On 11 March, the Special CBI court of Judge Parashar summoned Singh (he had demitted office in May 2014), Parakh, Birla and others (including an employee of the Aditya Birla Group named Shubhendu Amitabh) under the Prevention of Corruption Act, 1988. On 28 September, the CBI opposed an appeal by former Jharkhand chief minister Madhu Koda to summon Singh. On appeal, the Supreme Court stayed Singh’s personal appearance before the judge. In less than a month, the Supreme Court also stayed the summons issued by the Special CBI Court.
168


During the search operation at Hindalco’s offices in New Delhi, the CBI retrieved cash from two steel cupboards amounting to ₹25 crore for which no records or accounts could be produced. The premises 
belonged to a firm called Aditya Birla Management Corporation Private Limited (ABMCPL), a group company registered in Mumbai that serves as the ‘apex corporate body’ providing ‘strategic direction and vision’ to other group companies.
169
 It shares its premises on Parliament Street with other group entities such as Hindalco, Century Textiles Limited, Grasim Industries Limited, and Essel Mining and Industries Limited.

According to a 167-page appraisal report of the investigation by the income tax department apparently prepared by Ankita Pandey, the deputy director of IT (investigation),
170
 it was at this point that the IT department was brought into the picture. This report later found its way into the hands of journalists, lawyers and activists, and chunks of it made it to the Supreme Court as part of the interlocutory application filed by Common Cause in its writ petition challenging the appointment of Chowdary.
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When one of the authors of this book spoke to Pandey over the phone on 3 November 2016, after the second set of papers related to the Sahara India Pariwar were discovered, the tax official said that she was on a long leave and was, in any case, not authorised to speak to journalists.

The details contained in the report indicated interesting aspects about the working of one of India’s most trusted business houses–the international market research and polling organisation Nielsen had ranked the Aditya Birla Group first on its annual Corporate Image 
Monitor the very year these investigations were taking place
171
–and provided insights, hitherto unknown, regarding major developments taking place across the country in which companies associated with the Aditya Birla Group were involved.

According to this appraisal report, the CBI team undertaking the search-and-seize operations had informed Pandey’s directorate over the phone about the ‘unaccounted’ cash worth ₹25 crore found on the premises of ABMCPL. (Additionally, cash worth over ₹26.5 lakh was also found but this tallied with records in the ‘regular books of account.’) The CBI had stated that ‘further necessary action in the matter’ could be taken by the IT department. While the CBI registered an FIR against group chairperson Birla the same day as the raids, the contents of the documents retrieved from ABMCPL’s premises did not make it into the charge-sheet filed, or any charge-sheet filed so far. As discussed earlier, the Supreme Court pulled up the CBI for this ‘omission’ two years later, when the coal block allocation investigations were under way.

Why had the CBI desisted from proceeding further? Apart from the IT department, had any other phone calls been made by the investigative agency that day? The truth, at present, remains nebulous and might never be proved beyond doubt in any courtroom of this country. What is available, however, are the documents themselves. In the chapters that follow, we look at what these documents disclosed about the nexus between business and politics in India.



8. Two Confessions and a Half


On basis of a phone call by an unnamed officer of the CBI on 15 October 2013, a ‘survey’ was authorised that very day, the IT department’s appraisal report noted.
172
 When the officials arrived at the ABMCPL premises on Parliament Street, information came in about the existence of another nearby office belonging to the Aditya Birla Group on Tolstoy Marg, also in central Delhi. So, another survey was authorised. The report annexed transcripts of statements and recorded conversations made by key personnel from the Aditya Birla Group who were questioned over the cash seized, as also the explanations they offered that were often contradictory.

Among the personnel was Anand Kumar Saxena, deputy general manager (accounts) of the corporate affairs department of ABMCPL, in whose possession keys to the almirah
s containing the cash were found. His statements were recorded by the IT department at the time of the operations. The appraisal report said that Saxena ‘failed to explain the source of the cash’ despite being given multiple opportunities to do so, 
and that two search-and-seize actions were authorised the following day based on his statements.
173
 These actions were authorised for the ABMCPL premises on Parliament Street as well as the residences and bank lockers of Shubhendu Amitabh, who was group executive president for corporate affairs at ABMCPL. Saxena claimed that he reported to Amitabh, who knew about the contents of the almirah
s in question.

Amitabh had already been under the scanner of investigative agencies for his role in the Coalgate scandal. He was formerly a journalist (and briefly a colleague of one of the authors), doubling up as a public relations representative of the Aditya Birla Group with contacts in high places.
174
 The appraisal report noted that Amitabh was the ‘key management person’ in ABMCPL reporting ‘directly’ to group chairperson Kumar Mangalam Birla
175
 and that it was ‘highly likely’ that ‘incriminating’ documents or unaccounted assets would be found at his residence.

The documents seized included a notebook with handwritten entries, apparently made by Saxena, relating to the receipt and payment of ‘unaccounted’ cash under various heads between July 2010 and March 2012, as well as some loose sheets of paper with details of similar transactions between 5 September and 8 October in 2013, a week before the first CBI raid took place. The appraisal report found this notebook to be the ‘most incriminating document’ seized.
176
 According to Saxena’s statement under oath, all entries for the financial 
years 2012–13 and 2013–14 had been destroyed. Copies of this diary as well as the loose papers recording these transactions are part of the leaked appraisal report. Hard disks and a laptop belonging to Amitabh were also seized from which emails and backups of messages sent and received by him through a cellphone were retrieved. The documents seized, ‘prima facie
, appeared to be incriminating.’
177
 On scrutinising these documents, the tax officials found that the transactions recorded therein revealed evasion of income tax ‘on a very large scale.’ Print-outs of the internal correspondence were attached to the leaked appraisal report.

Saxena was questioned no less than eleven times after the first CBI raid while Amitabh was questioned on fourteen occasions. Several other functionaries of ABMCPL, Hindalco and other Aditya Birla Group entities, a domestic employee of Amitabh, his father and a local hawala agent were also questioned. The information presented was voluminous. Cutting through it to ascertain the key aspects and distil the essence was a challenging exercise. What was leaked so far—which is another story described later—ran into over 1,000 pages of text.

Statements made by Saxena provided grounds for further investigation. On being questioned about the source of unaccounted cash worth ₹25 crore seized from the two almirah
s, keys to which were kept in a locker in his cabin, Saxena said that he had ‘no idea about who [was] the owner of this cash.’ He claimed that it was Amitabh who periodically gave him directions regarding the receipt and disbursal of the cash, and that the source, destination and purpose of the transactions were not known to him. He went on to state that the cash in question had been delivered to him by angadia
s—the last such delivery of a sum of around ₹50 lakh had been made to him around a fortnight earlier by an angadia
 named Jaluram
.

Currency notes in batches totalling between ₹50 lakh to ₹one crore would periodically be delivered to Saxena by angadias
, but at irregular intervals. ‘Sometimes we receive (cash) twice a day and sometimes there may be a gap of 3–4 days,’ the ABMCPL employee told tax officials. Saxena listed six other angadias
 he had interacted with, including one Ashok Vaid, who was employed in Kolkata by Essel Mining, a group entity. Saxena claimed that such unaccounted cash had been received and disbursed as per Amitabh’s instructions, without the ‘purpose of such disbursal or payment’ being made known. He named four ABMCPL employees other than himself who had been involved in handling such ‘off-the-book’ transactions.

[image: ]


Initially, Saxena claimed that all such transactions had been carried out by him without maintaining records. He changed this explanation on being shown a printout from his computer of a spreadsheet detailing transactions under various heads from 8 October 2013, that is, just a week back. Earlier, a notebook with his handwritten entries had been seized by IT investigators. He conceded that he had maintained logs of such ‘off-the-books’ transactions for the previous five years, of which the last two had been on his computer. All earlier information had been deleted. He had joined ABMCPL in 2006 and his predecessor HY Subramanium had maintained such records before him. Nevertheless, what the IT officials contended was that an amount just short of ₹25 crore, the cash seized, was still not accounted for.

After perusing the heads under which various transactions were recorded in Saxena’s notebook as well the logs from his computer, the investigators suspected that payments in cash had been received by ABMCPL in New Delhi from several group companies across the country through hawala operators after which the unaccounted funds were 
disbursed. For instance, in question number 51 of Saxena’s signed statement dated 16 October 2013, the investigators noted:

At the top of page 11 (of Saxena’s seized notebook), it is written ‘Essel-GC-Tuhin-To receive 7 Cr. (crore).’ ‘Essel’ is the first name of one of the companies of Aditya Birla Group i.e M/s Essel Mining & Industries Ltd. and on 05.12.2011, a total sum of ₹7 Cr. has been shown as transferred to ‘Hq.- Page 57.’ This indicates that the source of receipt of such unaccounted cash may be this group company and in the end the total targeted fund of
 ₹7.00 Cr. was transferred in the form of unaccounted physical cash to Hq. A/c for the purposes not explained
 [emphasis ours]’
178


Several similar account heads such as ‘Hq’, ‘HQ’and ‘HQ 1’ were interpreted by the investigators as referring to a ‘consolidated account’ of the funds available at ABMCPL’s office on Parliament Street. Payments under various other account heads were disbursed from this account.
179
 Multiple debit entries were made against these heads. The unaccounted cash seized from ABMCPL’s premises was found recorded under this account in its last entry—made three days before the day of the raid—which was just short of the amount seized (₹24,81,45,600 recorded versus ₹25,01,41,100 seized). ‘Under these circumstances, such unaccounted cash would represent the income of the Aditya Birla Group companies under whose account heads such unaccounted cash used to be received,’ the appraisal report noted, as ABMCPL was a service provider for the group’s other subsidiaries and was not involved in any activities which might have generated unaccounted cash by themselves.
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‘Senior President’, ‘Sr. P’ and ‘GEP’ account heads were interpreted by the department to have dealt with Amitabh’s personal expenses. 
Saxena said in a signed statement on 24 October 2013: ‘The head ‘Senior President’ is (the) purely personal account of Mr Shubhendu Amitabh.’
181
 He added that transactions under this header were also recorded in the regular books of account. He pointed out two other account heads, the contents of one particular page and one specific transaction that had also been mentioned in the formal ledgers. All other transactions documented in Saxena’s seized notebook were of unaccounted income, as stated by him.

The meaning of account heads like ‘Hindalco,’ ‘Ultratech,’ ‘OPP Ultratech’ and ‘Essel,’ Saxena claimed, were ‘coded’. Hindalco, UltraTech Cement Limited and Essel Mining are corporate entities that are subsidiaries or associates of the Aditya Birla Group. In just five pages of Saxena’s notebook, the investigators found transactions totalling ₹22 crore in cash credited from these accounts to the ‘Sr. P’ and ‘GEP’ accounts. (OPP could well also have been an abbreviation of Om Prakash Puranmalka, managing director of UltraTech Cement.)

Entries were also found under the heads: ‘Hindalco-Mr.R.K.K,’ ‘Mr. R.K.Kasliwal,’ ‘Mr. G.K. Tulsian,’ ‘Ultratech-A.N. Agarwal’ and ‘Ultratech-ANA.’ The appraisal report noted that Kasliwal, Tulsian and Agarwal were employees of different Aditya Birla Group companies. Rajendra K Kasliwal is described elsewhere as advisor and member, risk management committee to the board of directors of Hindalco.
182
 Gopi Krishna Tulsian is executive president of the chemicals business at Grasim Industries, a group subsidiary that manufactures textiles and apparel.
183
 The officials also ascertained that Agarwal was an employee of UltraTech Cement.
184
 Incidentally, Kasliwal, Tulsian and Agarwal, 
who appear to be high-ranking executives in the business group, also appear to belong to the same region and caste as the Birlas themselves.

Saxena’s statement mentioned that he had spoken to Kasliwal and Agarwal several times over telephone on the instructions of Amitabh about financial transactions, though he had never met them. Agarwal was ‘likely to be one of the angadias
 who was ‘somehow connected with UltraTech.’
185
 Saxena claimed to not have known Tulsian personally but confirmed that he was an employee of the Aditya Birla Group.

Under one account titled ‘Prakash Maheshwari’, a recurring figure of ‘20 L’ and an entry which read as ‘Tr to HQ’ were found. Maheshwari, also a Marwari bania
, is the chief operating officer of Grasim Industries.
186
 Saxena said this entry meant that ₹20 lakh in cash was received by him which was transferred to ‘HQ’ on instructions of Amitabh. The nature of this transaction was described as ‘out of books.’ Two heads found in the notebook, ‘Essel–GC–Tuhin to receive 7 Cr’ and ‘To receive GC–Essel + TM 15 Cr,’ had credit entries under names of angadias
 such as ‘Ashok Vaid,’ ‘Bajrang,’ ‘Vinay,’ ‘Paharganj’ and others.
187
 Tuhin K Mukherjee is managing director of Essel Mining and sector head for mineral resources development of the Aditya Birla Group.
188
 Entries under this head indicated transactions of ₹22 crore in ‘unaccounted’ money received from angadias
.

Several employees of Aditya Birla Group companies as well as alleged agents of hawala operators were similarly named. Clarifying that his references to these account headers were ‘coded,’ Saxena reiterated that he did not know the ‘motive and purpose of these transactions’. However, he claimed that their meaning was ‘different from the head titled’ though they often corresponded with names of real persons. He claimed that it was 
Amitabh who ‘must be knowing the purpose and motive of transaction.’
189
 Another ‘coded’ account header on which Saxena was questioned was titled ‘Carbon-MIN’ with ‘To receive 5 Cr. [crore]’ written under it.
190
 He claimed that he had not received the ₹5 crore, nor had he been asked to follow up on the account.
191


On the nature of ‘liaison work’ done by ABMCPL for Hindalco, Saxena said the firm was a service provider to other Aditya Birla Group companies. ‘These services can deal with different government ministries, offices, chambers (of commerce or industry associations) [and] institutions.’
192
 Every page of Saxena’s sworn statements contained his signature as well as those of officials of the IT department who administered an oath of transparency to him before recording his statement. While the signatures of the oath administrator for the first two statements recorded on 15 and 16 October 2013 were of Vishesh Prakash, IT officer (investigation), all other statements contained signatures attributed to Ankita Pandey. Should an investigation have been initiated by the Supreme Court based on these transcripts and the appraisal report, each of the signatures could have been verified against the officers of the IT department named and their statements recorded. But that did not happen.
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The IT department’s officials had repeatedly requested employees of ABMCPL to produce Kasliwal, Tulsian and Agarwal before them so that they could be questioned, but to no avail.
193
 However, affidavits dated 7 
December 2013 sworn by these individuals were sent to the department by post. The report pointed out that the affidavits denied the correctness of Saxena’s sworn statements while claiming to be ignorant of the transactions recorded under their names in the documents. Interestingly, they had never been asked to furnish any opinion on the transcripts of Saxena’s statements nor shown any of the seized documents. Nevertheless, the three individuals denied what Saxena had stated under oath. The department concluded that it was ‘obvious that M/s ABMCPL did not want them [Kasliwal, Tulsian and Agarwal] to be examined to suppress the truth about their role and relation to the incriminating transactions involving huge unaccounted funds’ that had been recorded in the seized documents under their names.
194


The appraisal report noted that though he did not seem to have revealed the ‘complete truth about the true nature of transactions recorded,’ Saxena’s statement was still an ‘important piece of evidence’ to quantify the total amount of unaccounted income handled in the period to which accounts corresponded. The total amount of unaccounted cash recorded in Saxena’s notebook between July 2010 and March 2012 added up to ₹57.18 crore while those recorded in the other seized documents and statements of account pertaining to the period between 5 September and 8 October 2013 aggregated ₹49.41 crore. The total unaccounted cash recorded in these 21 months, as per the documents seized from ABMCPL’s premises, added up to ₹106.57 crore.
195


To corroborate Saxena’s revelations, enquiries were made by the department’s officials about Jaluram, the angadia
 who had allegedly delivered a part of the unaccounted cash found in his possession (
amounting to approximately ₹1 crore). On 7 February 2014, Jaluram’s place of work located in a small room in Naya Bazar in the labyrinth of Old Delhi’s crowded Chandni Chowk locality, was visited by officers of the IT department. They seized ₹47 lakh in cash—no proof of the origin of this cash could be furnished and was surrendered as ‘undisclosed income.’ As per his statement recorded under Section 132 of the Income Tax Act, Jaluram had migrated to New Delhi from Churu in Rajasthan. He now traded in namkeen
 (salted snacks) and also confessed that he helped hawala operators to the extent of between ₹10 lakh and ₹15 lakh each day, out of which his ‘cut’ or ‘commission’ varied between 1 per cent and 2 per cent of the net amount transferred.
196
 Two sets of signatures were affixed to his recorded statements, one by him and the other by RD Verma, IT officer (investigation), unit-V (2), New Delhi.

Transfers through hawala channels and transactions made through angadias
 entail cash being handed over to trusted individuals. Also, typically, the money is in the form of small-denomination currency notes. If these notes are in serial order and withdrawn from a bank, the numbers are communicated to the receiver in advance over the phone. Jaluram said either he or his two sons would personally collect the cash and deliver them to the persons concerned.
197


Saxena’s statements delineated a similar modus operandi
 for cash transactions. He had stated that the ‘token number[s]’of certain notes of denominations of ₹10 and ₹20 would be written down in his notebook. These were tallied by angadias
 before handing over the cash. His notebook mentioned many names, dates and amounts. On being questioned on whether he was aware of the existence of Saxena, Jaluram replied in the affirmative and claimed to have met him at the Aditya Birla Group’s office on Parliament Street at least twice. Jaluram 
accepted that he had delivered sums of money varying between ₹50 lakh and ₹60 lakh during his two visits to the office, a year earlier. He claimed that one Bajrang Pareek, a former employer, had introduced him to Saxena. One of the angadias
 mentioned in Saxena’s notebook had made payments under the head ‘Essel–GC–Tuhin’ to someone called ‘Bajrang’. The money had been transferred on Saxena’s directions from a ‘Shri Tulsian’ in Mumbai whose address was unknown to Jaluram. Tulsian, an employee of the Aditya Birla Group in Mumbai, had been in touch with Saxena regarding the movement of unaccounted cash from a group company to ABMCPL’s office.

It seemed at this stage of the investigation that the dots were being connected. But, were they really?

On 25 November 2013, over a month after the initial raid by the CBI and the IT officials, a representative of ABMCPL wrote to the directorate-general of IT (investigation) regarding the cash and documents seized on 15 October. ABMCPL stated that after a ‘detailed internal review’ it had found that the ‘cash and loose papers and diaries [with the exception of the hard discs of its employees’ computers and a few papers in particular]... found at the office do not belong to us [the Aditya Birla Group company]’.
198
 ABMCPL’s representatives, therefore, denied that they were responsible for generating the bulk of the seized documents and/or owning the unaccounted cash seized from its premises. In support of ABMCPL’s claim, two documents were attached: one was an affidavit submitted by Amitabh and the other a letter from a company named Sunbeam Trading and Investment Private Limited. This is where the story took a turn.

Amitabh’s affidavit, signed and notarised, was an interesting document. In it, he stated that Sunbeam was an unlisted company of the Aditya Birla Group registered in Kolkata that had been involved in 
iron ore trading between 2007–08 and 2010–11. During 2007–08, Sunbeam had informed Amitabh that certain parties would be making payments in cash to ABMCPL’s office on Parliament Street. Sunbeam asked Amitabh to ‘retain the said funds in the office premises’ for ‘safe keeping’, the affidavit stated.
199
 Thereafter, Amitabh received cash in this regard on account of Sunbeam, which too had been sharing ABMCPL’s premises for its operations. Amitabh’s affidavit went on to reveal that ‘while awaiting instructions from the company [that is, Sunbeam] on use of the cash received and kept by me in the Delhi Office for safe keeping, I on my own deployed the said funds in money lending activity/real estate project financing for earning interest/ income thereon.’ He added that his personal income from these transactions aggregated close to a substantial ₹56 crore—to be precise, ₹55,73,79,390.
200


A part of this income was for ‘personal use’ such as making renovations and furnishing his properties, buying gold, jewellery and other goods using foreign exchange (that was paid for in Indian currency), besides other investments. Amitabh claimed that to keep an account of these personal transactions using Sunbeam’s funds, he had periodically instructed Saxena to maintain logs of such transactions under ‘disguised/coded names.’ ‘None of the companies/individuals mentioned in these annexures [that is, the seized notebook and logs] were in any way related/connected to the entries/transactions as recorded in the said annexures, laptop and the hard disks. I say that I had used such names to disguise the identities of the actual parties and to lend credence to such entries,’ Amitabh’s affidavit claimed.
201
 All the cash seized from ABMCPL on 16 October 2013 amounting to just above ₹25 crore belonged to him, Amitabh held. He surrendered this money 
and described it as ‘undisclosed’ income. He also annexed 95 pages of detailed accounts of income earned and expenses incurred, using Sunbeam’s funds. For its part, Sunbeam’s letter to the IT department corroborated Amitabh’s claims to the last letter.

Incorporated on 13 September 1997, Sunbeam commenced business operations only in 2007–08. It discontinued operations from 31 March 2011. At the time of the raids, Sunbeam did not have a single employee. The company stated that between 2007–08 and 2010–11, a ‘broker’ named Vijay Mundhra had ‘insisted on’ making part of the payments for sales in cash that was ‘off the books’—this was the same money that had been kept in the ‘safe custody’ of Amitabh.
202
 Furthermore, Sunbeam said it was surrendering undisclosed income of ₹34.63 crore, to the IT department and attached a single page statement containing a year-wise break-up of this amount.
203
 Importantly, Sunbeam said it was hoping that its ‘sentiments and action [would] be appreciated by the department’ in light of this disclosure.

Amitabh told the investigators that he had no memory of the frequency of Mundhra’s deliveries of money to him, nor did he recall the sums of cash delivered each time. What he did know was that the total amount was around ₹34 crore, with deliveries starting in 2007–08 and stopping around 2011. While the appraisal report mentioned that Mundhra’s statement was recorded on 6 December 2013, it was not present among the transcripts leaked. However, a letter from Mundhra to the directorate of IT (investigation) dated 13 December 2013—which was available among the leaked papers—stated that undisclosed income amounting to ₹83.14 lakh earned between assessment years 2008–09 and 2010–12 was being surrendered by him.

Details revealed by Mundhra were referred to in the appraisal report. 
Mundhra had had been working as a ‘broker’ for Sunbeam and earned a commission based on sales. His commission was charged to the buyer and not levied from Sunbeam. Around half of the total payments made for the transactions he brokered had been in cash while the rest had been made by cheques—amounting to approximately ₹68 crore between 2007–08 and 2010–11. So, half the amount or ₹34 crore had been in the form of cash. Further, he claimed to have received cash from Sunbeam through angadias
 which he had transported to Amitabh during the same period. He had earned a commission of ₹1.68 crore which he surrendered—on which income tax could be levied.

All the details of these transactions were gradually falling into a predictable pattern.

On the whereabouts of his clients, Mundhra said he had facilitated sales of Sunbeam’s products to 25–30 parties of whom he could name only ‘Shiv Shakti, Rungta, Mata Vaishnav Devi, Maheshwari, Kamdhenu, Aggarwal [and] Jai Mata Di.’ Further investigation into the existence of these entities could be made from the sales invoices raised by Sunbeam. Mundhra could not provide addresses or other details of a single client; he had not maintained records. Mundhra’s name also did not appear in a single document seized from the premises of ABMCPL and Amitabh’s residence, or in the data stored on hard disks and on Amitabh’s seized laptop. Moreover, Saxena, who claimed to have handled the cash from several angadias
 had never mentioned the role or involvement of any Mundhra in his statement. The IT department concluded ‘it is obvious that he [Mundhra] has been brought in by M/s ABMCPL with the sole intention of giving some credibility to their story about the source of cash found and seized from their premises.’
204


When questioned on 1 November 2013 regarding the contents of Saxena’s notebook, Amitabh said he could only identify the transactions 
under the account head ‘Senior President’ as his ‘personal entries.’
205
 He claimed he had never discussed any of the entries under the other heads with Saxena and that he ‘did not remember’ having seen the notebook during interactions. Nor did he remember the account heads mentioned. He offered a more ‘detailed explanation’ if furnished with a copy of the notebook. When questioned again on 19 November, he claimed these were ‘coded entries’ though he could not remember the ‘detailed nomenclatures.’
206
 On 26 November, a day after ABMCPL’s letter along with Amitabh’s affidavit and Sunbeam’s letter were submitted to the IT department, the phase of amnesia that had afflicted Amitabh ended. He now claimed that the ‘coded entries’ in the notebook related to his personal money lending operations and financing of real estate and that these were ‘unaccounted transactions’ that had been ‘deliberately disguised to keep the company people [ABMCPL’s employees] out of this activity.’
207
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Having done an about-turn, Amitabh was now claiming that he was solely responsible for generating the funds that had been recovered from the premises of the Aditya Birla Group. Someone somewhere was not telling the full story. The inconsistencies were pointed out by the investigators. They questioned how logical it was for a person to not remember certain details and then suddenly recall them with clarity.’
208
 Amitabh responded that the ‘delay in admittance’ was because the entries had been coded and he had needed time to verify the facts before making his statement. He asserted that it was his ‘confused 
mind’ which was responsible for his initial statement and that he had ‘lacked the stability to see through the maze’ at that time.

The appraisal report also noted Amitabh’s ‘contradictory’ stance before and after the letter from ABMCPL. ‘He suddenly changed his stand and surprisingly his memory came back to remember all the alleged coded entries in respect to which he had earlier feigned ignorance.’

Even if the investigators accepted that Amitabh had created ‘codes’ to hide the nature of his transactions from other ABMCPL employees, he was the only person who could ‘break’ those codes. Since he had not done so, it was clear that Amitabh had ‘tried to conceal more in his statement than what he has revealed.’ His ‘reluctance to reveal the truth’ about the documented transactions and his claims of money lending and real estate financing activities ‘without any corroborative material, other than his own claim and similar uncorroborated supporting claim[s]’ made it obvious that he not been inclined to reveal the ‘real nature’ of the transactions. Neither his affidavit nor ABMCPL’s letter were found to be ‘above suspicion’ by the tax officials.
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The officials produced Saxena’s statement when they questioned Amitabh. He was asked why Saxena had been in touch with Kasliwal and Agarwal over the phone about transactions recorded under account heads in their names if indeed those were ‘coded’ entries. Amitabh stated that he was ‘not aware of any connection that Mr Saxena in his wisdom chose to draw’ and that ‘all codes were given to Mr Saxena and he was not aware of any of the coded transactions’. Similarly, he contended that Tulsian too was a ‘familiar company name’ chosen to ‘make Mr Saxena feel comfortable and keep the guises under check.’

When questioned about the angadias
 identified by Saxena under the accounting head ‘HQ,’ Amitabh claimed neither did he know any local 
hawala operator nor had he ever met any of the individuals named. He, however, confirmed that ‘HQ’ too was a coded account created on his instructions to carry on his personal businesses using Sunbeam’s funds. The appraisal report noted that while Amitabh denied any knowledge of Saxena having interacted with various angadias
 and a number of employees of the Aditya Birla Group named in the notebook, Saxena’s statement did lead to a search-and-seize action on Jaluram’s property yielding ₹47 lakh in unaccounted cash. Thus, it was established that Jaluram had indeed been engaged in moving unaccounted cash for ‘big business houses.’ Moreover, Jaluram’s statement had been ‘in symmetry’ with Saxena’s regarding the modus operandi
 for moving unaccounted cash periodically from various employees of the group to ABMCPL’s offices in New Delhi.

Amitabh had claimed it was Sunbeam’s director RP Pansari who had requested him to ‘safe keep’ the cash on behalf of the group company. Pansari, a ‘proud’ Marwari bania
 himself,
210
 was described by journalists as a ‘Birla aide’
211
 and ‘confidante.’
212
 He had been involved in a protracted and bitter legal battle over the ownership of, and control over, assets belonging to Birla Corporation (founded by Madhav Prasad Birla) between one-time employee Rajendra Singh Lodha and members of the Birla family, after founder MP Birla’s wife, Priyamvada Birla, passed away in July 2004. Pansari, an employee of the company since 1977,
213
 had been the petitioner in the case on behalf 
of the Birlas. He joined the Aditya Birla Group in November 2004
214
 and currently serves as chief executive officer, Pilani Investment and Industries Corporation Limited and senior president, Essel Mining, both Aditya Birla Group companies.
215


Pansari himself informed the IT department on 3 December 2013 that he had been appointed as director, Sunbeam only on 9 October 2013
216
 whereas Amitabh, Sunbeam and ABMCPL had repeatedly claimed that the cash in question had periodically been deposited in Amitabh’s custody on behalf of Sunbeam between 2007–08 and 2010– 11. Nor were any of Sunbeam’s employees from that period under its employment when the search-and-seize operations by the IT department took place.
217
 Moreover, Saxena had deposed before the officials that his predecessor Subramanium too had maintained records of similar transactions.
218
 How Amitabh had received instructions from Pansari regarding the handling of Sunbeam’s funds even before the latter was employed by the Aditya Birla Group company remains an open question.

Amitabh claimed to have made investments from the cash given to him by Sunbeam in five companies he was a director of—Moral Papers Private Limited, Millennials Management Private Limited, Laurel Properties Private Limited, Integrator Consults Private Limited and Golden Mean Private Limited. He contended that ₹12.5 crore had been invested in Moral Papers and ₹36 crore in other ‘unidentified’ companies engaged in ‘real estate financing.’ The appraisal report recommended that the entities be ‘centralised’ along with Hindalco, UltraTech Cement 
and Essel Mining for further investigation by the assessing officer who would handle the matter next. It recommended that proceedings be initiated against the ‘concerned persons’ under Section 153C of the Income Tax Act and inquiries be conducted under other provisions of the Act [Sections 147, 148 and 143(2)] into the financial affairs of Mundhra and Sunbeam—these sections deal with issuing notices for re-assessing incomes of the individual and the corporate entity.
219


As for details of Amitabh’s purported business activities related to lending money and financing real estate using Sunbeam’s funds, the investigators could not find a single document during their operations either in his office and residence or in his affidavit that could corroborate the claim that the ‘coded entries’ corresponded with the transactions. The claim that Sunbeam had operated out of ABMCPL’s premises was ‘nothing but an attempt to somehow establish a link between the unaccounted cash and incriminating documents recovered from [ABMCPL’s] office and M/s Sunbeam Trading & Investment Pvt Ltd ... with a view to explain[ing] unaccounted transactions of huge cash receipts recorded in the seized documents,’ the appraisal report said.
220


On evidence to back his claims, Amitabh said he had ‘never maintained a record of such detail(s) and did all of this (book keeping) in a rather ad hoc
, unscientific manner.’ The investigators argued that it was ‘logically not sustainable’ that such huge amounts were given by him or taken by him otherwise. They pressed Amitabh to remember the name of at least one individual to whom he had lent money using Sunbeam’s funds. Amitabh did not remember any, but repeated he could provide the ‘financial workings’ of his operations if provided with a copy of the notebook seized.

The investigators who had prepared the appraisal report concluded 
that Amitabh had not revealed the truth about the transactions recorded in Saxena’s notebook. On the one hand, he claimed that the unaccounted cash recorded had been given to him by Sunbeam (which could not be corroborated or cross-verified with any ‘independent evidence’) and on the other, he had stated that all income generated out of this cash belonged to him and not Sunbeam. The report commented that this ‘defies common business prudence’ as no sensible person would leave such large amounts of cash with an ‘unrelated’ party without any documentation being maintained. Even if this was overlooked, the report went on to note that it was against ‘common business practice’ to allow such a party to enjoy the benefits of utilising such large amounts of cash or to continue to do so over several years without charging interest.
221


The appraisal report argued that the money lending and real estate business activities ‘of the magnitude’ claimed by Amitabh could not have been run without maintaining regular books of account. ‘It is beyond logic that such huge transactions at such a large scale were carried out by Shri Shubhendu Amitabh without keeping any records whatsoever,’ it observed.
222


Thus, the investigators concluded that the transactions recorded in Saxena’s notebook did not seem to be related to any money-lending or real estate operations by Amitabh. They were ‘isolated transactions’ where cash was received under account heads maintained in the names of companies of the Aditya Birla Group as well as its employees from which payments were made for ‘undisclosed purposes.’ Thus, the investigators submitted, both Saxena and Amitabh had been economical with the truth and made claims ‘which did not seem to be true’—in a typical understated style
.

Despite the mountain of evidence seized from the Aditya Birla Group’s offices making way to the public as part of the IT department’s leaked appraisal report, the Supreme Court had not found these ‘loose sheets of paper’ fit to even register an FIR for further investigation. While the papers, seen alongside the explanations forwarded by various entities and employees of the Aditya Birla Group (which were disbelieved by tax officials), did indicate that huge amounts of unaccounted cash had changed hands, what had happened with the money remained unexplained.



9. Who’s Who?


Internal correspondence of corporations that are privately owned and controlled can often be quite revealing. They tell stories that are not usually in the public domain and sometimes speculated on or whispered in private conversations.

When Caravan
 carried a series of reports on Essar Group Fund Limited based on the contents of five tranches of emails received by a staff writer from a whistleblower formerly employed by the conglomerate and followed them up in August 2015 with a long-form cover story on the growth of the Indian business giant,
223
 the Essar group moved an Allahabad city court with a civil defamation suit claiming ₹250 crore in damages. The immediate result: the click-through rate for the articles on the publication’s website doubled.
224
 This is not unusual, and is called the Streisand Effect.
225
 But nothing of this sort happened with the Birla papers
.

The contents of hard disks and pen drives seized by the IT department from Shubhendu Amitabh were noteworthy for different reasons. It was this correspondence and Amitabh’s explanations for these that threw up some of the more sensational aspects of the Birla papers highlighted in the media. The internal communications of one of India’s most highly-diversified corporate houses provided a rare look into how such business groups function in the country’s larger political-economy.
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A message dated 16 November 2012 retrieved from Amitabh’s laptop attracted the most media attention. It did not mention any sender or recipient but contained the entry ‘Gujarat CM–25 cr (12 Done–rest?)’ The subject line read ‘GC October/November’.
226


The chief minister (or CM) of Gujarat at the time was none other than Prime Minister Narendra Modi, then in his second term in office. The fate of a third term hung on the outcome of the state legislative assembly elections scheduled to be held the following month. But this was an election being closely watched for a different reason. With elections to the Lok Sabha due to be held within a year and a half, in April–May 2014, word was out that a victory for the BJP in Gujarat could catapult Modi closer to the centrestage of national politics.
227


In the same message, just under the entry allegedly related to Modi, two other entries stated: ‘Ramakant Saboo–WEF’ and ‘WEF–Davos meet’.
22
8


Every year the World Economic Forum (WEF) brings together individuals who comprise the global elite from the worlds of business, politics, academia, media and non-profit organisations representing ‘civil society,’ in an annual gathering traditionally held in the last week of January at a ski-resort in Davos, Switzerland. Amitabh participated in two events organised by the WEF around the time the internal memo was created, the first between 6 and 8 November 2012
229
 and the second between 23 and 27 January 2013.
230
 The first event was held in the national capital region (NCR) in Gurgaon (now Gurugram), Haryana while the latter was WEF’s annual summit at Davos.

Amitabh described the entries as ‘personal random notes,’ ‘purely personal’ and ‘not meant for SMS (short messaging service on mobile phones) or email transmission.’ He stated that ‘Gujarat CM’ referred to a ‘business development at Gujarat Alkali Chemicals’, a company ‘also engaged in (manufacturing) caustic soda.’ He said the mention of ₹25 crore concerned ‘mutual fund sales’ which he had noted down as an ‘update.’
231


When asked what the letters ‘C’ and ‘M’ in his message specifically stood for, Amitabh reiterated that they were abbreviations used purely for ‘personal consumption.’
232
 The IT investigators asked him whether this abbreviation had been used elsewhere by him or any person working for the Aditya Birla Group. Amitabh said he was in the habit of using abbreviations in his personal notes; he pointed out that he had used the acronym WEF twice to refer to the World Economic Forum. Alternative terms such as ‘Gujarat-Chemicals’ or ‘World Eco Forum’ may have been used elsewhere, Amitabh stated, and that the words ‘
Gujarat CM’ did not appear anywhere else.
233


When asked to explain what the number ‘12 Done–rest?’ meant, Amitabh said it was a reference to the shareholding of ‘Indian mutual funds’ in ‘Gujarat Alkali Chemicals’ reducing ‘very sharply’ from (₹)‘12 [to] (₹) 25 crores.’ He claimed that his personal notes were only reflecting this ‘trend.’
234


Common Cause’s interlocutory application on its petition challenging the appointments to the Central Vigilance Commission had submitted that this change in Amitabh’s shareholdings ‘could have been easily verified by checking the accounts of Gujarat Alkali Chemicals since this has to be an on-the-book transaction,’ had an independent investigation into the matter been initiated.
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Political controversy surrounding the reference to ‘Gujarat CM’ tended to focus on these instances. Opposition leaders promised an ‘earthquake’ in Parliament while spokespersons for the Union government shielded the Prime Minister, ridiculing a single SMS as being the source of the entire ruckus.
236
 While a single text message might have been insufficient to charge highly-placed elected representatives for acts of financial impropriety, when seen together (often using terms closely resembling the names of politicians and ministries being handled by them at the time the messages were sent) they presented a rather disconcerting picture. As the Union government did not deem it fit to order an investigation into the papers to dispel charges against its highest functionary or bring existing evidentiary laws up to contemporary standards in response to the Supreme Court’s order, the ‘cloud of suspicion’ lingers on
.

There was more ‘proof’ in the documents seized about Amitabh’s involvement in other projects of companies in the Aditya Birla Group which were in talks with Modi and others from the then Gujarat chief minister’s charmed circle. This was hardly unusual given Amitabh’s designation as a senior representative of the conglomerate. Among other documents retrieved from his computers was a report prepared by ABMCPL in October 2010 titled ‘Progress Report—Unit Specific.’
237
 It recorded the status of myriad liaising and procedural operations being undertaken at that time by the group company in Gujarat on behalf of different subsidiary and associated entities that were part of the Aditya Birla Group. It recorded the activities of 28 units and entities in the group. Much of it comprised updates relating to obtaining clearances for industrial projects and managing regulatory interventions. What was particularly noteworthy was that Amitabh’s report also talked of wooing and courting legislators in the Cabinets of state governments.

For instance, one entry noted that a senior employee of Grasim Industries, Prakash Maheshwari, had met the industries minister of Gujarat, the chief operating officer of the Gujarat Industrial Development Corporation (GIDC) and the principal secretary to chief minister Modi in October 2010. He invited them to a ‘ground-breaking’ ceremony for a new plant of the group located at Vilayat in Bharuch district that was scheduled to take place later that year. Maheshwari’s name had also appeared in the diary seized from ABMCPL’s offices on Parliament Street in New Delhi.
238
 GIDC is a state-owned corporation of the Government of Gujarat that acquires land and builds the infrastructure for industrial projects in special economic zones (SEZs) in the state. Grasim Industries owns a chemical manufacturing plant situated in GIDC’s Sakhya Industrial Estate in Bharuch district, along the Delhi-Mumbai Industrial Corridor
.

Three memoranda of understanding (MoUs) or agreements had been proposed at the meeting between the Grasim Industries executive and top political and administrative functionaries of the state government, the report noted. These would be formally signed the following year during the Vibrant Gujarat Summit event where investors come. ‘Follow up is on for CM’s time,’ the entry ended.
239


Another entry regarding an industrial effluents leak from a pipeline in the same plant in Bharuch, reported by local people to the Gujarat Pollution Control Board (GPCB), observed that ‘timely intervention’ had helped the company—a closure order to be served on the company had been ‘converted’ into a show-cause notice while the effluents were sent for testing.
240
 A separate entry stated that a non-governmental organisation had complained of hazardous waste being dumped by Essel Mining in Vapi, a township in the Valsad district of Gujarat, which the state’s pollution oversight body had ‘taken up seriously.’ The file had been kept under wraps ‘for the time being.’
241
 The same note mentioned another show-cause notice issued for violation of effluent release norms at Hindalco’s copper refinery at Dahej, also in Gujarat–the effluents from the refinery had ‘very high content of COD [that is, chemical oxygen demand, that was] ... more than three times’ the level permitted. A closure notice that may have been applicable to the unit had been permanently revoked. The note concluded: ‘Job done.’
242
 A series of such entries in the report provided snapshots of the type of intervention overseen by Amitabh at ABMCPL.

Amitabh’s hard disk contained another entry related to Grasim Industries’ chemicals plant in the Sakhya Industrial Estate. In 2013, Grasim Industries had commissioned a caustic soda manufacturing unit 
in this estate with an annual installed manufacturing capacity of 1,82,000 tonnes. Under the heading ‘Gas requirement for the new CPP [captive power plant] project at GIDC, Vilayat’ it was noted that the Gujarat State Petroleum Corporation (GSPC) had been approached for supplying gas to fire this power plant through a pipeline. GSPC, a Gujarat state-owned oil and gas exploration company, is known to be closely linked with Prime Minister Modi since his tenure in the state legislature. In 2016, GSPC (by now, heavily in the red) received a massive cash influx from the centrally-owned Oil and Natural Gas Corporation, a move seen by many as a political ‘bail-out’ by a profitable public sector company.
243


The entry in ABMCPL’s status report of October 2010 relating to Grasim Industries’ proposed plant in Vilayat noted: ‘We have entered into a Confidentiality Agreement with GSPC for the supply of gas at the proposed site.’
244


The necessity for shielding a state public sector company’s supply agreement with a private corporation from public scrutiny could not be explained from the documents available.
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The Sahara-Birla papers hit the headlines in the ‘national’ media only after Congress President Rahul Gandhi joined several Opposition leaders in alleging that Prime Minister Modi had been guilty of political corruption in the run-up to the general elections of 2014. What Gandhi had left out was that there were allegations against important representatives of his own party—some of whom had held key Cabinet portfolios under consecutive UPA governments. The findings of the IT 
department which the BJP was rubbishing as not authentic had already been alluded to by top leaders in the party—in fact, none other than Modi himself had referred to a ‘Jayanthi tax’ while on the campaign trail for the elections which took him to New Delhi.

In the documents seized between 9 January and 2 February 2012, a total of ₹7.50 crore was recorded as having been debited under the account ‘Project J—Environment & Forest’, over 13 instalments.
245
 Logs in the notebook seized from Anand Kumar Saxena annexed to the IT department’s appraisal report corroborated the payments made under this account, using hawala money credited under the header ‘Essel-GC-Tuhin’.
246
 That is, the papers already available indicated both the source and destination of this unaccounted cash. They seemed to raise serious questions over the tenure of a former Union minister in the second UPA government.

Jayanthi Natarajan of the Congress had held independent charge of the Union ministry of environment and forests between July 2011 and December 2013. Common Cause’s interlocutory application filed in January 2017, attaching these documents, noted that ‘during the tenure of the then minister [for] environment and forests [that is, Natarajan], as many as 13 projects of the Aditya Birla Group companies were cleared by MoEF between 8 November 2011 and 17 June 2013.’
247
 Thirteen was also the number of payments recorded in Saxena’s diary.

The earliest among these projects referred to the Talabira I opencast coal mine. Hindalco was given the MoEF’s go-ahead to expand its operations here in November 2011 but it would be four years later that this would catch the CBI’s eye in January 2015, during the Coalgate investigations monitored by the Supreme Court. It was alleged by the 
agency that senior bureaucrats did not act against Hindalco’s ‘unauthorised uses’ of the coal block despite knowing about the company’s infractions. Surprisingly, no blame was placed with the politicians involved.
248


Natarajan was ‘shunted out’ on 20 December 2013, apparently at the behest of Sonia Gandhi, then president of the Indian National Congress.
249
 A day later at a gathering organised by the Federation of Indian Chambers of Commerce and Industry (FICCI), an association of some of the country’s richest and most powerful business houses, the party’s then second-in-command Rahul Gandhi (who is now president) blamed the minister for ‘rent-seeking’ and exercising ‘arbitrary power’ leading to delays in implementation of projects. ‘I am aware of the frustration with environmental clearances. Of course, many projects are still stuck—some for good reason and some for no good reason at all.’
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His concerns were echoed the following month, albeit in catchier terms, by Modi, by then the prime ministerial nominee of the BJP. Addressing a public rally, Modi referred to a ‘Jayanthi tax’ which had been doing the rounds in New Delhi. ‘We had heard of income, sales and excise taxes but for the first time, we heard about a Jayanthi tax in Delhi without which nothing was moving,’ Modi said at Merces, on the outskirts of Panaji in Goa. He claimed that unless this ‘tax’ was paid, no file would move in the MoEF. Natarajan promptly denied Modi’s charges.
251


In a letter to Sonia Gandhi on 4 November 2014, Natarajan alleged 
that she had been made a ‘scapegoat’ for her government’s declining popularity among corporate captains. She alleged that her resignation had been ‘coerced,’ just three months before the general elections. She wrote: ‘Shri Rahul Gandhi addressed a FICCI meeting of industrialists, where he made uncomplimentary references to delays in environmental clearances, and the adverse effects upon the economy, and assured the corporate world, that the party and government would henceforth ensure that there would be no delays, and bottlenecks for industry. After being alerted by the media, I saw the entire speech on YouTube. It was then that some in the media questioned me if I had been asked to resign immediately, to enable Shri Rahul Gandhi to address FICCI and the corporate world with the news of my resignation in the background.’
252
 She went on to allege in a letter to Gandhi, ‘An assurance was sought to be given to the corporate world that they need no longer worry about environmental clearance delays and that bottlenecks would be removed.’
253


When this letter became public in 2015, Congress spokesperson Abhishek Manu Singhvi claimed that the same political and corporate interests which had coined the term ‘Jayanthi tax’ were now behind making her letter public.
254
 It was reported that BJP president Amit Shah had spoken to Natarajan ‘fleetingly’ at a reception held by RSS ideologue Swaminathan Gurumurthy on 18 January 2015, a fortnight before her letter came to light.
255
 Speaking to the Telegraph
 when these revelations were made, the deputy leader of the Opposition in the Rajya Sabha and former commerce minister Anand Sharma of the Congress said ‘top industry leaders’ had previously apprised him ‘off-the-record’ 
that their files would be transferred to Chennai where an officer on special duty would clear them.
256
 ‘There were serious complaints against her, Sharma claimed.
257


Natarajan’s letter had alleged that, in fact, it had been the offices of the Congress president (Sonia Gandhi) and vice-president (Rahul Gandhi) which had intervened on several occasions (during her tenure) to stall major investments that faced popular opposition.
258
 BJP minister Prakash Javadekar, who was heading the MoEF when Natarajan’s letter surfaced, expressed concern over the Gandhi family’s alleged ‘extraneous influence’ in decisions regarding environmental clearances and declared that he would ‘review’ the specific projects named in the letter. Finance minister Arun Jaitley termed Natarajan’s allegations as evidence of the previous government having ‘promoted’ crony capitalism. ‘I hope the environment ministry now will go into each of these permissions which were granted and not granted and make sure that these are expeditiously dealt with only as per law and no other consideration,’ Jaitley remarked.
259


Natarajan’s association with the Congress of over three decades ended with her resignation from the party in January 2015. On 9 September 2017, the CBI lodged an FIR against her accusing her of ‘abusing’ her public office to divert forest land for a steel plant in Jharkhand.
260
 Bureau officials visited her home and recorded her 
statement on 12 December, a fortnight after the Congress Working Committee decided to elevate Rahul Gandhi to head of the party.

But the controversy surrounding permissions to extract natural resources given to business corporations by the second UPA did not end with Natarajan. Yet another top Cabinet minister—Marpadi Veerappa Moily, who succeeded Natarajan as minister for environment and forests—was also involved if the documents retrieved from the Aditya Birla Group were to be believed.

A memo among Amitabh’s email messages contained a curious set of entries. This memo, dated 13 May 2013, appeared to have been created in response to an email received on 1 March 2013 from an unidentifiable Gmail address. The original email with the subject line ‘Urgent—HQ’ contained a series of locations and numbers along with the names of several employees of the Aditya Birla Group. One of the entries under it read: ‘Veerappa M–GC–Cement OPP–CCI report.’
261
 Under it are the words ‘penalty–2cr–OK’ and ‘Received.’ Amitabh termed this too as a ‘coded head’ used for his personal transactions made using unaccounted funds from Sunbeam.
262


At the time this memo was created, Moily was the Union minister for petroleum and natural gas. His term in office had been tumultuous, some of it spent fighting fires over the role of an Indian conglomerate involved in extracting natural gas. Moily had reportedly stalled arbitration proceedings against the Mukesh Ambani-led Reliance Industries Limited (RIL) despite the conglomerate not fulfilling its contractual obligations to extract natural gas from the Krishna-Godavari Basin in the Bay of Bengal off the east coast of India.
263
 Following the removal of Natarajan, Moily had taken over as the MoEF in Decembe
r

2013. He had previously served as minister for corporate affairs between July 2011 and October 2012.
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Other Congress leaders too bore mention in these pages. Few details about their association or engagement with representatives of the Aditya Birla Group were known.

For instance, the IT investigators sought an explanation of Amitabh’s use of ‘Guj PCC Patel’, in a separate message.
264
 Amitabh said the words related to his ‘real estate finance’ transactions with both ‘unaccounted and other financial implications.’
265
 While the meaning of this phrase was far from clear, it may be noted that the Pradesh Congress Committee (commonly referred to as PCC) of the Congress is a state-level body which elects the state president of the party as well as sends its members to the party’s apex decision-making body, the All India Congress Committee (AICC). Incidentally, Siddharth Patel had been the president of the Gujarat PCC between 2008 and 2010.
266
 Patel resigned from this post on 23 October 2010 after the defeat of his party in elections to several municipalities and panchayats held that year. Siddharth is the son of Chimanbhai Patel, the fifth chief minister of Gujarat, and was the fourth most-wealthy candidate fielded by any party in the 2012 state assembly elections (also, the richest candidate to have lost).
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Another entry, ‘Carbon-MIN’ recorded a transaction saying ‘To 
receive 5 Cr.’
268
 On being questioned, Amitabh’s subordinate at ABMCPL Saxena claimed that he had not received the amount of ₹5 crore nor had he been asked to follow up on this account. Referring to this entry, Common Cause’s appeal alleged: ‘This can be correlated to the grant of coal blocks to Hindalco by the coal ministry and further developments relating to those coal blocks.’
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Even more perplexing was an entry with the words and phrases ‘6 cr,’ ‘Friend’ and ‘For Bihar’ found in a three-line text retrieved from one of Amitabh’s computers that had been sent on 23 October 2010.
270
 He described this as a ‘coded’ entry related to his real estate business.
271


There was another revealing document. It listed individuals considered important in an email written by KV Sunil Kumar to Amitabh on 16 October 2010 with the subject line ‘Chairman’s list—Diwali gifts’.
272
 Another text received by Amitabh later that month, on 27 October, mentioned that ₹36 lakh had been received for ‘VIP gifts’–VIP, of course, means ‘very important person.’

Under the head ‘Politicians’ were some of the biggest names in Indian politics cutting across party lines: Manmohan Singh, Sonia Gandhi, Ahmed Patel, Pranab Mukherjee, AK Antony, P Chidambaram, SM Krishna, Kamal Nath, Anand Sharma, M Veerappa Moily, BK Handique, Digvijaya Singh, Motilal Vora, Kapil Sibal, Salman Khurshid, Sriprakash Jaiswal, Prithviraj Chavan, Jairam Ramesh, Shashi Tharoor, Sachin Pilot, Jyotiraditya Scindia, Jitin Prasada, Milind Deora, LK Advani, Nitin Gadkari, M Venkaiah Naidu, Narendra Modi, Jaswant Singh, Arun Jaitley, Sushma Swaraj, Dina Nath Mishra, Amar Singh, 
Mamata Banerjee, Dayanidhi Maran, Kanimozhi, Sharad Pawar, Praful Patel, Lalu Prasad Yadav and Prem Chand Gupta.

The second list contained names of ‘Bureaucrats’: Cabinet secretary KM Chandrasekhar, TKA Nair (from the Prime Minister’s Office), Christy Fernandez (secretary to the President of India), GK Pillai (home secretary), Ashok Chawla (finance secretary), Sunil Mitra (revenue secretary), R Gopalan (secretary, department of financial services), P Umashanker (power secretary), Javed Usmani, Shatrughan Singh (in the PMO), Vini Mahajan (PMO), IS Chaturvedi (PMO), C Balakrishnan (coal secretary), V Vijayakumar (mines secretary), Nirupama Rao (secretary, external affairs), Ajay Shankar (secretary, department of industrial policy and promotion), Rahul Khullar (secretary, commerce), Alok Perti (additional secretary, coal), PJ Dilip Kumar (director general, forests), (one) Mahajan (joint secretary, coal), DS Chawdharay (private secretary to the coal minister), Alok Singh (private secretary to the corporate affairs minister) and ICP Kesasi (joint secretary, power).

Former Prime Minister Manmohan Singh and Alok Perti, mentioned in the list as additional secretary in the ministry of coal, would go on to be summoned by a special court trying those accused in the coal block allocations scam, along with the head of the Aditya Birla Group Kumar Mangalam Birla and ABMCPL executive Shubhendu Amitabh.
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A third list came under the head ‘Important target audience’ included: Vincent George (10, Janpath), (one) Madhavan (10, Janpath), (one) Pillai (10, Janpath), (one) Mahajan (personal secretary to Ahmed Patel) and (individuals described as) Bala, Punar, Sundaram, Sudhankar and Parmar from the PMO. The address 10 Janpath is the official residence of Sonia Gandhi, president of the Congress.

Ashish Khetan, a journalist who joined the Aam Aadmi Party (AAP) 
and then left it to become a lawyer, has stated that it was not surprising that both the UPA and NDA governments chose to ‘suppress’ a deeper investigation into the Birla papers. Like Arvind Kejriwal, the chief minister of Delhi belonging to the AAP, Khetan argued for a Supreme Court-monitored investigation into the case since both the leading ‘national’ parties were allegedly involved.

‘That’s why it would be a mistake to see the backup message dated November 16, 2012 titled ‘GC October/ November’ which refers to possible payments made to the ‘Gujarat CM’ as a one-off entry. The Supreme Court is right when it says that one should not be cavalier in making allegations of corruption against top constitutional functionaries without sufficient evidence. But a comprehensive review of (the IT department’s appraisal report of companies in the Aditya Birla Group) ... shows that senior executives of the company in question had made entries of large pay-offs to specific people, bearing striking resemblance to people holding high public offices, for specific projects,’ Khetan wrote.

‘What the papers seized from the Aditya Birla Group revealed,’ he felt, were not the operations of a ‘fly-by-night operator’ but those of a business conglomerate with commercial interests spread across mining to owning factories engaged in manufacturing textiles, metals, cement, chemicals and providing telecommunication services.
274




10. Joining Dots, Leaving Blanks


In the absence of an independent investigation into the evidence seized from the premises of the Aditya Birla Group companies, what remained was speculation to connect the dots and fill up the gaps in information. Indeed, this was even called for when the Supreme Court asked the petitioners to gather more evidence themselves before it would step in to order an independent investigation by an SIT into the Sahara-Birla papers. In the absence of evidence collected by statutorily-empowered investigative agencies, beyond the papers themselves, a careful reading of the material available linked several developments that had taken place in different parts of the country over the last decade, the common thread being the footprint of the Aditya Birla Group.

The evidence available in the seized documents referred to specific decisions taken by the Union government, state governments, their various agencies, courts of law and appellate bodies, in relation to the grant of permits, ‘licences’ and approvals to various corporate entities associated with the Aditya Birla Group. The following chapters look at developments across the mining, processing and retail activities of group companies and what just a few sheets of paper and printed out material, retrieved from the hard disks and pen drives of Shubhendu Amitabh, could potentially reveal about them. The material included 
print-outs of the ABMCPL group executive president’s emails and text messages sent and received in the course of discharging his responsibilities. Most of these entries were made in a memo created by Amitabh on 13 May 2013, with references to certain geographical locations where companies in the group are currently engaged in business activities, along with references to names of politicians. The memo itself was created in continuation to another email received by Amitabh on 1 March that year with similar entries.
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After the cement industry in India was deregulated, since October 1990, government regulators have been attempting to break a ‘cartel’ of large cement makers.
275
 For a country consistently pumping in funds from the public exchequer into developing infrastructure, the disparity between the prices of producing a bag of cement and the price at which it is sold is startling.

In September 2010, the Competition Commission of India (CCI) instituted an investigation into allegations of cartelisation by leading cement manufacturers who were organised under the banner of the Cement Manufacturers’ Association.
276
 The CCI director-general of investigation’s report, made public on 31 May 2011, found that major cement manufacturers had been indulging in ‘price fixing and hoarding.’ The CCI’s investigators came to this conclusion by looking at patterns and trends in the fluctuations of market prices. The CCI found that while input prices for manufacturing cement were controlled and production capacity of manufacturers had gone up, the capacity utilised 
by manufacturers had fallen. Consequently, the price per bag of cement for the end-customer had ‘artificially’ doubled between 2004 and 2011 (from ₹150 per bag to ₹300 per bag) while, during the same period, the ‘cost of sales’, or the manufacturer’s cost of producing and distributing a packet of cement, had increased by 30 per cent. This, the CCI felt, was on account of ‘collusion’ among an oligopoly of cement manufacturing companies.
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A month and a half after the CCI report was tabled, Veerappa Moily was in July 2011 appointed by Prime Minister Manmohan Singh to head the ministry of corporate affairs (MCA). The CCI is a statutory body under the Union ministry of corporate affairs, constituted in 2009. However, it took the government considerable time—six years—to make the commission fully operational. The stated objective for establishing the CCI was to prevent practices antithetical to competition in markets, protect the interests of consumers, and ensure ‘freedom of trade.’
278
 The Competition Act, 2002, enacted to replace the Monopolies and Restrictive Trade Practices Act, 1969, sought to curb unfair trade practices by monopolies and cartels that hurt ‘consumer’ interests.
279
 The CCI was given statutory powers to regulate the manipulation of consumer choices by corporate conglomerates abusing their dominance in markets.

On 20 June 2012, the cement manufacturers’ lobby was asked by the CCI to ‘cease-and-desist’ from sharing price-sensitive information 
among themselves so as to stop the artificial inflation of prices. A fine of ₹6,307 crore was slapped on ten leading cement manufacturers, among whom was UltraTech Cement. The Aditya Birla Group company was asked to pay over ₹1,175.49 crore in penalties, the highest sum among all those penalised.
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A memo found among Amitabh’s emails (referred to in the previous chapter) contained an entry which read, ‘Veerappa M–GC–Cement OPP–CCI report.’
281
 This memo was created on 13 May 2013. By then Moily had moved on to the ministry of petroleum and natural gas. But, the CCI’s ‘cease-and-desist’ order to cement manufacturers had been delivered during Moily’s tenure. Amitabh’s memo appeared to have been created in response to an email received earlier on 1 March from an unidentifiable Gmail address. The original email with the subject line ‘Urgent—HQ’ contained a series of locations and numbers along with the names of several employees of the Aditya Birla Group. Under the entry in the memo containing a reference to ‘Veerappa M’ were the words ‘penalty–2cr–OK’ and ‘Received.’ Amitabh termed this too as a ‘coded head’ used for his personal transactions made using ‘unaccounted’ funds from Sunbeam.
282


Another email dated 2 August 2011, marked ‘confidential,’ referred to the CCI’s investigation which was then underway into the activities of cement companies. The email, sent to him by Om Prakash Puranmalka, current managing director of UltraTech Cement,
283
 spoke of the ministry of corporate affairs (headed by Moily) instituting an investigation by its Serious Fraud Investigation Office (SFIO) into the company’s affairs under Section 235 of the Companies Act, 1956. It was alleged that there 
had been ‘mismanagement’ of the company’s affairs by its top executives and promoters and that there were ‘financial and other irregularities,’ ‘malpractices’ and ‘contraventions’ of the Companies Act.
284


The SFIO was called to look into the affairs of UltraTech Cement on 2 June 2011 while Moily’s predecessor in the ministry, Hansraj Bhardwaj, was still in charge. Puranmalka pointed out that the issue of ‘cartelisation’ was being investigated by the CCI and roping in yet another agency would be ‘duplicacy [sic] and out of [the] scope of [the] SFIO.’
285
 The SFIO submitted its recommendations to the government on 27 July, which was then forwarded to the CCI.
286
 Moily had taken over the portfolio of the ministry of corporate affairs less than a fortnight earlier.

While these may appear to be major developments involving large sums of money, interestingly, even after the charge of ‘cartelisation’ was pronounced by the CCI in 2011, industry experts did not seem perturbed about the impact such hefty penalties imposed on the cement companies may have on the industry’s financial health.
287
 The central government itself was unfazed by the revelations made by its agencies. While the CCI under the MCA led by Moily first announced charges of ‘cartelisation’ against leading cement makers in June 2012, the ministry of environment and forests (then led by Jayanthi Natarajan who was later succeeded by Moily) granted more environmental clearances to UltraTech Cement for two of the company’s cement manufacturing plants in the Neemuch district of Madhya Pradesh.
28
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These found mention in Amitabh’s correspondence. The email of 13 May 2013 (containing a reference to ‘Veerappa M’ had an entry which read ‘Revised–OPP–13th September 2012–MOM case Dhar 965+6.5/ Molhai 678/ Karmau 150/ Nayagaon... (2cr each). (Total 4x2 = 8cr.)’ Under it were the comments ‘Katni – not ok...can reject...Conveyed to Mani...40L each – Total 1.60cr’.
289
 These terms corresponded to sites where UltraTech Cement was operating. Dhar district in Madhya Pradesh was a cement manufacturing hub. Devra Molhai and Karmau villages in Satna district, Nayagaon village in Neemuch and Katni were also located in the same state—these were areas where limestone was mined, a key raw material used for manufacturing cement.

In January 2017, UltraTech Cement announced it would set up an integrated cement manufacturing plant in Dhar with an investment of ₹2,600 crore. Documents available on the MoEF’s website indicate that an environment clearance for this project was granted on 10 February 2016. It was proposed that limestone to feed the plant would be mined captively while bauxite would be sourced from Katni. Earlier, on 23 December 2014, UltraTech Cement had acquired cement units of Jaiprakash Associates Limited in the Satna cluster as part of its plans for expanding its footprint in the region. UltraTech Cement also expanded its limestone mining operations at its Vikram Cement Works plant in Neemuch.
290


The memo Amitabh created for himself on 13 May 2013 in response to his previous email contained an update on this. Under the entry ‘Dhar Limestone Mining—Revision Application’, a note was made of ‘MoM’ and ‘clearance for 1.75cr’as well as ‘Ravi Shankar—50L’.
291
 Why were these numerical figures recorded by Amitabh? No clear answer was available. That they may have corresponded to actual projects by 
UltraTech Cement in various parts of Madhya Pradesh and were not ‘coded,’ as claimed by Amitabh, was a distinct possibility.

A year after the CCI order against the Cement Manufacturers’ Association, on 15 May 2013, the Competition Appellate Tribunal (COMPAT) stayed it.
292
 Instead, the tribunal asked the cement manufacturers to deposit 10 per cent of the original fine (around ₹630 crore) while their appeal was being heard. Three years later, on 11 December 2015, COMPAT sent the case back to the CCI for ‘fresh adjudication’ and returned the amounts that had been deposited. The CCI’s second verdict on 31 August 2016 ‘essentially endorsed’ its previous findings and increased the total penalty amount to ₹6,714 crore.
293
 Dissatisfied, the manufacturers went back to the tribunal. On 16 November that year, COMPAT stayed the CCI’s verdict once again and asked manufacturers to deposit 10 per cent of the penalties levied for a period of six months.
294
 In 2017, COMPAT itself was dissolved along with seven other appellate authorities through the Union budget and was merged with a single body named the National Company Law Appellate Tribunal (NCLAT).

After the CCI’s second report came out in 2016, a number of financial dailies and experts quoted in the business news media echoed the views of the cement companies and reiterated their faith in the ‘forces of demand and supply’ deciding cement prices in the long-run while denouncing the evidence based on which the penalty had been 
levied, as ‘circumstantial.’
295
 Despite this, in July 2018, the NCLAT dismissed the Cement Manufacturers’ Association’s plea against the 2016 order. It upheld the ₹6,714 crore penalty imposed on eleven cement firms including UltraTech, ACC, Ambuja, Ramco and JK Cement as well as the industry body, for ‘cartelisation.’
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The CCI continues to make periodic attempts to curb the rise in cement prices. Based on evidence (including phone calls and text messages retrieved from top executives of cement manufacturing companies) collected by the CCI, a penalty of approximately ₹207 crore was imposed on seven industry leaders (including a fine of ₹68.3 crore on UltraTech Cement) on 20 January 2017. These manufacturers had breached competition norms while responding to tenders floated by the state government of Haryana in 2012.
297
 Again, in February 2018, the CCI found collusion among six major cement makers, this time in the Northeast part of the country.
298
 Of the total of ₹13,981 crore that the anti-trust regulator had levied by way of penalties on these cement firms since its inception, the CCI had recovered only ₹96 crore till the end of January 2018.
299
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Another entry found in the email to Amitabh dated 1 March 2013 read
:

‘Mahan matter MoEF—9cr final. (20 cr)–initially only if done on 1st March, 2012–in the GoM.’
300


When this email was received, Hindalco was in the process of trebling its aluminium production capacity to 1.9 million tonnes per annum.
301
 A move towards this would be to operationalise its alumina refinery at Utkal in the Rayagada district of Odisha to process bauxite mined from open-cast mines located in the neighbouring Baphlimali valley—in the process, displacing residents of villages belonging to the Jhodia, Paraja, Penga and Kondha indigenous communities, besides Dalit residents of the area. The alumina produced in Utkal would go to Hindalco’s aluminium production complex in Mahan, located in the Singrauli district of Madhya Pradesh. This integrated factory, built on land obtained at subsidised rates, would contain a captive thermal plant with an installed capacity of 900 megawatt (MW) that would be fed coal that would be mined locally—the communities to be displaced by this venture included the Agria, Baiga, Kol, Khairwar, Gond and Panika.
302


It was during the process of the Aditya Birla Group moving in to mine bauxite for its alumina refinery in Baphlimali, Odisha that the Kashipur massacre took place on 16 December 2006. Police forces fired at 400 residents of the surrounding villages gathered under the banner of the Prakrutiko Sampado Surakshya Parishad to protest the human displacement and ecological havoc caused by companies. They were also seeking to resist the changes being forced on to their age-old traditions by outsiders moving in with the projects. Three persons were 
shot dead and over 30 were injured that day.
303
 Commenting on the long-drawn process by which the Aditya Birla Group managed to enter Baphlimali, Abhijit Mohanty wrote for the India Together
 website:

It took nearly 14 years for UAIL [Utkal Alumina International Limited] to acquire the 195 million tonnes of bauxite reserves in Baphlimali. The Odisha Mining Corporation Limited (OMCL), which has been laying the red carpet for industrial investment by offering concessions to corporations, gave extensive support to the UAIL. Finally, in 1995, UAIL acquired 2,865 acres of land.... This includes 1,000 hectares of land presently under cultivation, apart from forests and the hills. Today (as on 22 January 2016), UAIL is a ₹45-billion joint venture between the Aditya Birla Group-owned Hindalco (55 per cent share) and Alcan Aluminium (45 per cent share)—a Canadian MNC (multinational corporation). The project is 100 per cent export oriented with an objective to export both bauxite and alumina.
304


There was resistance to the move to displace local inhabitants by Mahan Coal Limited, a joint venture formed in 2006 between Hindalco and Essar Power Limited (which is part of the Ruia family-promoted Essar group), to take over the lands. Residents of five villages came together under the banner of Mahan Sangharsh Samiti. Residents of six more villages joined this group which opposed the acquisition of forest lands on which they had been historically dependent for livelihoods.
305
,
306
 It was against the backdrop of this groundswell of resistance that the internal correspondence of the Aditya Birla Group can be contextualised, 
as also the policy tussles that were taking place among legislators and ministers in the Union government at that juncture.

In June 2009, under the watch of Jairam Ramesh who was Union minister of state holding independent charge of the MoEF, the ministry introduced a policy of classifying forest lands into ‘go’ and ‘no-go’ zones for mining coal. Heavily forested areas comprising approximately 35 per cent of the country’s existing forest land—in which is situated 186 coal blocks of the 582 blocks surveyed across six states—were deemed ‘no go’ areas and hence, supposed to be completely off-limits for mining. In the remaining areas, mining activities could proceed if environment and forest clearances were obtained from the MoEF.
307
 The Mahan Coal Limited project with a proposed outlay of ₹15,000 crore was stalled—retrospectively.

A harried Shashi Ruia who headed Essar Power wrote to Prime Minister Manmohan Singh in March 2010, claiming that ‘65 per cent’ of the work in Mahan had been completed. A policy change at this point would result in ‘an avoidable huge loss to (Essar Power) as well as the country,’ he argued.
308
 Ramesh, who was forwarded Ruia’s letter, wrote back to the Prime Minister. ‘Shri Shashi Ruia says that the coal mine should be cleared because 65% of the power plant is ready. I cannot, Sir, agree to this logic. I have repeatedly raised my objection to such fait accompli
 arguments in Cabinet meetings, if you kindly recall.’
309


Next was Kumar Mangalam Birla’s turn. A letter written by him to the Prime Minister, on 22 May that year, pointed out that the Union 
ministry of coal (MoC) and the MoEF had already granted approvals for the Aditya Birla Group’s project between February 2008 and April 2010. A copy of this letter, which was found on Amitabh’s laptop, showed Birla claimed that the only details that remained to be worked out were the specifics of ‘compensatory afforestation on non-forest land’ so that the project could proceed. Conveying his ‘warm personal regards,’ Birla appealed to the Prime Minister that the ‘go’ and ‘no-go’ policy, if it was ‘to be introduced at all, be done prospectively’ and not with retrospective effect.
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Charges of ‘green activism’ were levelled against Ramesh from within his own government. Sriprakash Jaiswal, heading the MoC, expressed unhappiness that work in 40 allotted coal blocks had been stalled by the new policy. Jaiswal’s ministry moved a Cabinet note on 13 December 2010 that would ‘make it almost mandatory’ for the MoEF to transfer forest land for each coal block allotted by the MoC.
313
 Ramesh countered that making ‘prime unfragmented forest areas’ available for mining coal would open the floodgates to miners in such ecologically-sensitive areas.

Others argued that Ramesh’s decision was bad in law. The ministry 
of law opined that the categorisation of ‘go’ and ‘no-go’ areas contravened provisions of the Forest (Conservation) Act, 1980 and Forest (Conservation) Rules, 2003 which mandated that all requests for forest clearance would have to be referred to the Forest Advisory Committee under the MoEF chaired by the director-general of forests.
314
 These laws were yet to be brought in line with the MoEF’s new policy. The list of those pitted against Ramesh’s move grew to include such heavy-hitters as the Union ministers for steel, power and home affairs. Former deputy chairman of the Planning Commission Montek Singh Ahluwalia joined the growing chorus of policy-makers opposed to the go-no-go policy. ‘I really do not understand the concept of ‘no-go’ areas. If you declare nearly 30 per cent of coal-bearing areas as ‘no-go,’ then does it mean that we should lower our growth projections?’ Ahluwalia had asked.
315


The ministry of power as well as the MoC sought the intervention of the Prime Minister to resolve the issue that was ‘holding up’ huge private investments. On 13 January 2011, the Cabinet Committee on Infrastructure referred the issue to a Group of Ministers (GoM). On 3 February, the Cabinet secretariat appointed the GoM, headed by finance minister Pranab Mukherjee which also included the ministers for mines, steel, law, commerce and tribal affairs as well as Ahluwalia. The GoM, in turn, appointed a committee led by the member of the Planning Commission BK Chaturvedi to examine the issue. In July, Ramesh was ‘promoted’ as minister for rural affairs while Natarajan succeeded him as minister of state with independent charge at the MoEF.

The Chaturvedi committee submitted its report to the GOM on 2 August. It recommended that the ‘go, no-go’ classification be ‘
abandoned’.
316
 Notably, it also suggested that the expansion of existing coal projects be allowed to proceed even without public hearing on the matter.

The Forest Rights Act had for the first time given communities the right to protect and manage forests. Section 6(1) of the Act authorised the gram sabha
 or village council to initiate the process for determining the nature and extent of individual or community forest rights or both that may be given to forest-dwelling tribes and other traditional forest dwellers within the local limits of its jurisdiction. It laid down the procedure for the redressal of grievances, if any.
317


‘If the meeting of the gram sabha
 is postponed for want of quorum, the second meeting may consider the proposal without any restriction of (the) 50 per cent quorum,’ the Chaturvedi committee report recommended. However, consensus eluded the GoM over Ramesh’s hotly-contested policy despite the shuffle of ministers in the Union Cabinet and Council of Ministers.
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The fate of Mahan Coal Limited was finally decided by the GoM on 30 May 2012, close to three months after the date (1 March 2012) mentioned in the entry referring to ‘the GoM’ in Amitabh’s email.
319
,
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 A ministerial panel headed by Mukherjee did away with the ‘go, 
no-go’ classification and gave the green signal to Hindalco and Essar’s joint venture in Mahan.
321
 Finally, on 18 October that year, the MoEF provided ‘in-principle’ clearance to the project contingent on a range of studies being completed and the Forest Rights Act being implemented.

Yet, production could not commence. On 20 July 2013, the Union minister for tribal affairs Kishore Chandra Deo endorsed the allegations of the Mahan Sangharsh Samiti that there had been a ‘blatant violation’ of the central government’s directives by the Shivraj Singh Chouhan-led state government of Madhya Pradesh. Writing to Chouhan and the Governor of Madhya Pradesh, Deo claimed that village assemblies had been ‘scuttled by goons of the Mahan Coal Limited along with state government representatives’ in order to push forward the second stage of forest clearance for the project in a hurry.
322


A gram sabha
 meeting had taken place in only one village—Amelia— on 6 March, while there were 54 others whose residents depended on the forest for livelihoods. Of the 1,185 votes counted in Amelia during the meeting, seven ‘voters’ were dead at the time their thumbprints were shown to have been recorded. The mandated notice period of a week before the poll had been foregone and it was reported that no more than 184 of the roughly 2,000 residents had attended the meeting, significantly short of the quorum (or minimum attendance) required by the law.
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Two days after the Supreme Court cancelled the allotment of many coal blocks (including the one at Mahan) on 26 September 2014 in the wake of the Coalgate scandal, the National Green Tribunal (NGT) 
quashed the environment clearance granted to Mahan Coal Limited.
324
 The environmental watchdog reasoned that as the allotments of coal blocks had been cancelled due to legal irregularities, the environment clearances granted to companies to set up coal mining projects based on these allotments stood annulled as well.

It was not just extraction of limestone and coal: illegalities were also pointed out in the manner in which entities in the Aditya Birla Group had been mining iron ore over three decades.
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The Baitarani river passes through six districts of Odisha before flowing into the Bay of Bengal. Of these, three districts which cover the majority of the river’s basin have received unusually high attention from the business media: Kendujhar (also known as Keonjhar), Sundargarh and Mayurbhanj. Reason: their lands are mineral-rich. But their waters are polluted.

A five-volume report on Odisha by the commission of enquiry on Illegal Mining of Iron Ore and Manganese headed by Justice MB Shah was made public on 5 January 2014 (and tabled in Parliament the next month). It noted unusually high levels of industrial effluents in the Baitarani’s catchment area. It found that minerals worth ₹59,203 crore had been mined illegally between 2000–01 and 2009–10 in districts through which the river flowed. The requisite environment approvals for these activities had never been granted. The panel recommended that this amount be recovered from the mining companies ‘as early as possible.’
325
 Constituted by the Parliament of India on 22 November 2010, 
the Shah Commission concluded three years later that environment clearances (ECs) granted to all 55 mines along the Baitarani and its tributaries had to be revisited. ‘Till then, the mines may be kept closed,’ it stated categorically, and called for an investigation by the CBI into illegal mining in the area,
326
 besides evasion of railway freight charges and excise duties by mining companies operating in the state.
327


An entry in one of Amitabh’s email messages dated 1 March 2013 referred to ‘RJM + EC of Jhilling.’
328
 A figure ‘10cr’ was found next to it within brackets. Thereafter, the following notes had been made: ‘After a lot of beseeching he agreed to lower it to 2.75 (NO) / ultimately come to 3.10 mtr,’ reads a note under this entry. It ends with ‘Recd 5cr + 5cr.’ A separate entry ‘Essel: GC/Tuhin Kasia—7cr (1.5cr): (5.5cr) Done- OK’ with ‘Now, Jilling violations—2cr. (15cr). OK.’
329
 Tuhin K Mukherjee was managing director of Essel Mining.

Amitabh termed this as a ‘coded head’ and that entries could have been ‘typical to geography or region’ of his travels while making them. Corroboration of these entries were found in documents seized from ABMCPL’s premises which were annexed to the appraisal report. Between 26 June and 7 August 2012 (the period for which the logs were available), ₹5 crore was shown to have been debited under ‘Jhil + RJM’ over eight instalments in the accounts found in Saxena’s possession.
330
 His notebook showed that amounts of ₹7.5 crore were debited twice on 7 January 2012 and 2 February 2013 (amounting to ₹15 crore) under the heading ‘Essel-GC-Tuhin’.
331


The two sets of what appeared to be credit and debit entries seized from the ABMCPL’s employees raise serious questions about the 
propriety of Essel Mining’s operations in Odisha and how it entered the mineral-rich state.

The Jilling-Langlota and Kasia iron ore mines are located on forest land in Kendujhar, and operated by Essel Mining. Both mining areas were named in the Shah Commission’s report. Among the five iron mines operated by the company in Odisha, Jilling-Langlota and two others were found to have carried out mining operations before receiving ECs in violation of the Forest (Conservation) Act, 1980. The EC granting expansion of mining in Jilling-Langlota had been received only on 7 June 2012 (that is, during the months in which the alleged pay-offs to public functionaries by senior executives of the Aditya Birla Group were recorded in Amitabh’s memo). Mining in another area, Unchabali, was carried out despite not having received an EC. All four mines now faced the threat of closure.
332


The Shah panel urged for a call to be taken on whether large-scale mining leases could be awarded in the Baitarani’s catchment area at all. The committee rapped on the knuckles of both the central government and the Naveen Patnaik-led Biju Janata Dal (BJD) government in Odisha for their inaction for ‘four decades in general and [the] last decade in particular.’
333
 Further, it recommended that the Union government ‘give serious thought’ to banning or minimising the export of iron ore from the country due to the disproportionate ruin visited upon the largely adivasi
 population living in forests ravaged by mining.
33
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Meanwhile, the Central Empowered Committee (CEC), an expert panel reporting to the Supreme Court on this issue, held Essel Mining guilty of removing over 286 million tonnes of iron ore worth ₹13,898 crore over 21 years from the Jilling-Langalota mine without any EC. Similarly, the Aditya Birla Group company had mined nearly 100 million tonnes of ore worth ₹3,101 crore in the Kasia field between 2005 and 2010 without any clearance. Data from the preceding decades was unavailable.
335
 The court-appointed panel also found that the company had extracted 19.68 million tonnes of iron ore worth ₹1,102 crore without an EC or in excess of the approved quantity. Essel Mining’s five iron ore mining leases were found to add up to an area that was more than 10 sq km of land, a violation of the cap on mining by a single entity as per the law. The Shah panel submitted its report to the Supreme Court in October 2014.
336


Amitabh’s memo of 13 May 2013 in response to the email quoted earlier noted two numbers under the entry ‘Add New: Essel—Jilling Mines Extension—1 more year.’ The amounts appeared in ‘Tuhin’s clearance for 2.5cr’ and ‘Kvs–1.20cr. (Done).’ It appeared as if the entry was created in response to ‘Tuhin’s sms’ saying ‘Do we have any option? Pl go ahead. We have already lost considerable time’ with the date ‘March 20, 2013’ and ‘ok’ mentioned next to it.
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The CEC recommended that the Jilling-Langalota and Kasia mine

than billions of rupees... They have no idea or intention of paying fair wages ... Labourers are exploited and the object of seeing that locals benefit is frustrated’ (Vol. I, page 57). The report struck a note of despair: ‘The pursuit of super profits has absolutely drained them (the mine owners) of any feeling for fellow human beings (or) for (the) nation and the moral values. The law has been made helpless because of its systematic non-implementation’ (Vol. I, p. 250)
.

leases for Essel Mining be lapsed and reallocated through competitive bidding. It also recommended that 70 per cent of the nominal value of ore mined from forest land without requisite approval and 30 per cent of the nominal value of ore mined without or in excess of the EC be recovered from the company.
338


On 2 August 2017, a two-judge bench of the Supreme Court consisting of Justices Madan B Lokur and Deepak Gupta endorsed the findings of the CEC. The court was responding to a batch of petitions (among which was one from Common Cause). It ordered that 100 per cent of the nominal value of ore mined ‘illegally’ between 2000 and 2010 be deposited with the government of Odisha by the end of that year—an estimated 213.1 million tonnes of iron ore and 2.41 million tonnes of manganese ore—figures that the court termed ‘frightening.’ Mining was to be stopped for 131 lease-holders, including Essel Mining, till the order was complied with.
339
 The court directed the Union government to reassess its National Mineral Policy, 2008. It, however, refused to order an enquiry by the CBI (as had been proposed by the Shah Commission) arguing that it had to prioritise putting an end to ‘rapacious mining activities’ in other parts of the country first.
340
 As of 1 January 2018, the state government was reported to have recovered ₹8,223 crore out of the ₹60,000 crore in fines for illegal mining that had been imposed in 2012.
34
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On 15 February 2018, the Supreme Court allowed the Aditya Birla Group to resume mining in Jilling-Langlota after penalties worth ₹1,717 crore were paid. The group was represented in the court by Palaniappan Chidambaram, former Union finance minister in the Congress-led UPA government. The court reserved its judgment on resuming mining in Kasia as the requisite licences had not yet been obtained by the company concerned in the Aditya Birla Group.
342
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Amitabh’s email dated 1 March 2013 also contained an entry ‘FGD Gumminipundi + Patalganga = 5 cr (1.3cr-Mani).’
343
 Hi-Tech Carbon is a company in the Aditya Birla Group which manufactures carbon black, a chemical made from petroleum feedstock that is used as a filler in rubber goods or as a colour pigment. The company operates plants in Patalganga in Raigad district of Maharashtra and Gummidipoondi in Thirruvallur district of Tamil Nadu.
344
 Interestingly, the plant in Patalganga was given an environmental clearance on 22 March 2013 when Jayanthi Natarajan was heading the MoEF.

Another undated entry in Saxena’s notebook found annexed to the appraisal report referred to ‘Carbon Gumminipundi’ with ‘93’ recorded against it.
345
 Why and how the Aditya Birla Group used what appeared to be unaccounted cash (whose exact amount is unknown) in connection to Hi-Tech Carbon’s business, at this point, was a matter of pure conjecture.

The only other reference to this group company, in a text message 
dated 1 October 2012 that was retrieved from Amitabh’s phone, involved the group’s Gummidipoondi plant.
346
 The message was regarding a judgment in the favour of Hi-Tech Carbon issued by the Tamil Nadu Electricity Regulatory Commission (TNERC) the previous month. It was sent by an unnamed individual claiming to be a ‘part of the team’ which secured the ‘favourable judgment,’ informing Amitabh that this would bring a benefit of between ₹1.25 crore and ₹1.50 crore per annum to the company. The judgment seemingly being referred to in this message was one delivered on 28 September 2012 (three days prior to Amitabh receiving this message) which classified Hi-Tech Carbon’s plant in Tamil Nadu exempt from renewable energy purchase obligations on proving that it was ‘cogenerating’ electricity using the industrial waste it generated.
347
 What role could this individual have played in securing the verdict? Did the TNERC’s decision have anything to do with the other entry in Anand Kumar Saxena’s notebook allegedly recording the movement of unaccounted cash? In the absence of any further investigation, these questions can only be raised but not answered with any degree of certainty.
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Another series of emails exchanged between 3 August and 11 August 2011 pertained to Aditya Birla Retail Limited (ABRL), a group company engaged in retail trade. ABRL also manufactures consumer goods and runs a chain of supermarkets and megastores under the More brand. At the time these email exchanges took place, the then undivided state of Andhra Pradesh led by chief minister Nallari Kiran Kumar Reddy from the Congress followed a policy which mandated that all 
brick-and-mortar retail outlets remain shut on Sundays, except for essential services like chemists and hospitals. Storeowners would often pay fines to the state government or bribe representatives from the labour department to keep their outlets open in contravention to the policy.
348
 The emails revealed details of such a negotiation between ABRL and functionaries in the state government, one which potentially gave the national retail major an advantage over smaller local competitors and was likely to have enriched the ruling party’s coffers.

In the first mail, Atul Daga, chief financial officer of ABRL, wrote to Amitabh saying that the company’s previous ‘365 day licence’ had been granted for three years and ‘it (had) needed 25,’ a reference to the sum of money that would be paid in penalties or bribes. ‘Now, we understand that the licence is being given only for two years and the requirement is (unclear).’
349


Asking for Amitabh’s assistance, Daga stated that the terms preferred for the licence would be to ‘at least get three years or restrict it to 25.’ Roughly two hours later, Amitabh wrote back about the ‘realities at the ground level,’ stating that the state government had stopped granting ‘365 day’ licences for three years and that other players in the retail sector—Reliance Retail and Metro Cash and Carry— had also obtained their licences for a two-year period. He wrote: ‘As regards reduction from 35, you will appreciate that the original figure from where ABRL started the discussion was 50 and through our effort we have brought the same to the present level.’
350


Another email dated 8 August 2011 from Amitabh to Daga stated that a source had informed him that ‘both files of ABRL and Madura’ 
had come back to the minister overseeing their approval.
351
 Madura Fashion and Lifestyle is a premium branded apparel manufacturer under Aditya Birla Nuvo Limited (ABNL). It was later merged with an ABNL subsidiary, Pantaloons Fashion and Retail Limited, to form Aditya Birla Fashion and Retail Limited. ‘They have requested us to convey our final decision at the earliest,’ Amitabh continued. Daga wrote back in confirmation acknowledging Amitabh’s support in pulling off this backroom negotiation. In this correspondence, the names of two other individuals came up, ‘Vivek’ and ‘Sunil.’
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While the exact amounts of money being referred to in the email as well as the names of those officials involved were not known, the manner in which the government of Andhra Pradesh had selectively allowed retailers to remain open for all 365 days in a year merited scrutiny. In 2015, the Kalvakuntla Chandrashekar Rao-led state government modified this policy, permitting all stores to operate throughout the year.
353
 This move was championed by the Retailers Association of India, a lobby group of national retail majors of which ABRL is listed as a founding member.
354
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The papers retrieved from ABMCPL’s premises were related to the Aditya Birla Group’s operations in mining limestone, coal and iron ore, to manufacturing chemical pigments and running brick-and-mortar retail chains across the country. They involved five entities controlled by the conglomerate (UltraTech Cement, Hindalco, Essel Mining, 
Hi-Tech Carbon and ABRL).

Most worryingly, they brought under the scanner processes through which national policies related to the ownership, extraction and distribution of scarce natural resources belonging to the people of this country have been arrived at and how these policies have been compromised over the years by private corporate interests to the detriment of the common good. With the Supreme Court throwing out the Birla papers, thereby shutting the door to an independent examination of the evidence seized by the IT department, these questions have receded to the background.



11. Managing Minders


Not all the disclosures in the email and text messages recovered from Shubhendu Amitabh’s laptop pertained to investments in alkali manufacturers and mutual funds.

The messages also dealt with negotiations for obtaining licences for the Aditya Birla Group’s businesses, or what appeared to be questionable or even underhand measures conglomerates in India consider ‘necessary’ to mine limestone, coal and iron ore. Internal exchanges between senior functionaries of the group also suggested that the business house may have used a number of entities under its control to under-invoice the group’s exports and evade countervailing duties (CVD) payable to the Indian government.
355
 These messages suggested that proactive initiatives were undertaken by the group’s operatives, with the knowledge of top officers like Amitabh himself, to scuttle probes by investigative agencies into such activities of companies in the group.

The methods used to minimise the exposure of group companies to 
regulatory intervention discussed in these emails were uncannily similar to what other records in the Birla diaries suggested—namely, to influence government officials, restrict scope of investigations, pay penalties and then do away with the evidence. Yet, the details of how the investigators and the investigated blatantly colluded far exceeded anything available from the instances discussed in the previous chapters. That the two-judge bench of the Supreme Court which was shown these papers found no merit in an investigation into this potential scam was thus surprising.
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The Directorate of Revenue Intelligence (DRI) is a leading intelligence gathering and investigating agency reporting to the Central Board of Excise and Customs (CBEC) (now Central Board of Indirect Taxes or CBIT) under the department of revenue in the Union ministry of finance. A thread of email messages from Bhuvan Chandra, Amitabh’s private secretary at ABMCPL, mentioned an investigation instituted by the DRI into the activities of two Aditya Birla Group entities—Swiss Singapore Overseas Enterprises Private Limited (SSOE) and BGH Exim Limited (BGH Exim). On the group’s website, SSOE is described as a ‘solutions provider’ to those engaged in international bulk trading of commodities such as petrochemicals, fertilisers, agricultural products, minerals, steel and timber.
356
 BGH Exim is not listed on the group’s website. The earliest email available on this thread was dated 2 July 2012 and titled ‘White Paper—DRI Matter.’
357


In its introductory section, this emailed document stated that SSOE had purchased iron ore from an entity named Mindscape Goa, a 
transaction that was ‘facilitated’ by BGH Exim. Payments were made using letters of credit issued by banks while commissions on purchases were wired to Mindscape Goa’s ‘sister concern’ in Hong Kong. There were at least 30 such transactions in two shipments alone where under-invoicing had been detected leading to a loss of ₹1.5 crore to the public exchequer in the form of duties payable. These transactions, Chandra stated, had ‘issues related to under invoicing/CVD [evasion] apart from host of other technical issues.’ The DRI had conducted search-and-seize operations and confiscated documents from different premises owned by the Aditya Birla Group in Mumbai, Goa and Kolkata. Other transactions of a similar nature were reportedly also looked into by the DRI’s regional field offices.
358


The email noted that the final report of the DRI investigation was yet to be prepared. ‘During the interim period,’ Chandra emphasised, ‘the investigation team is free to change the goal posts to suit their objectives.’

As per the group’s ‘sources’ in the DRI, the agency was collecting more information to make a ‘foolproof case’ although it had enough evidence to proceed by issuing a show-cause notice. These ‘sources’ had informed the Aditya Birla Group’s representatives that a probe into the activities of SSOE and BGH Exim from ‘all angles’—including investigating possible violations of the Prevention of Money Laundering Act (PMLA), 2002, the Foreign Exchange Management Act (FEMA), 1999, and the Income Tax Act, 1961–was on the cards. Further, it was stated that the DRI was considering whether it should to rope in other investigative agencies of the government such as the ED, which is responsible for enforcing the PMLA and FEMA.
359


It appeared that Debi Prasad Dash, the DRI director-general, was 
aware of the developments—in part or entirety. Two executives of the Aditya Birla Group, ‘Mr. SW’ and ‘Mr. R’ had approached a senior officer of the IRS and told him that the investigating officers at the DRI had been ‘soliciting undue favours.’ Chandra claimed that this had ‘precipitated’ possible disciplinary action against the particular investigating officers and it was at this juncture that then director-general RS Sidhu and Dash, then the agency’s additional director-general (systems), had become clued-in on what was going on in their department.
360
 Dash was promoted to head the DRI in 2017.
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In a section titled ‘Forward’ on what needed to be done, Chandra suggested that instructions would have to be issued from the director-general to the relevant additional director-general and to other officials in the DRI to ‘go slow on the issue.’ This would give the Aditya Birla Group breathing room to ‘contain the damage’ and ‘limit the investigations up to inquiries in iron ore related matter only.’ Chandra advised company executives to try and ‘weaken the prosecution report with the help of sources’ and pointed out that the involvement of other agencies (such as the ED) had to be avoided. He suggested that the company should settle the dispute before the DRI issued a show-cause notice by paying duties evaded along with a penalty of 25 per cent of the transacted amount to which an annual interest of 13 per cent would be added.
362


He felt that company executives whose statements had been recorded by the investigators should interact with all DRI officials to ‘understand the crux of the issue’ and ensure ‘effective intervention of the higher ups’ in the matter. Thereafter, it was pointed out that the company’s representatives who had been in touch with the DRI 
had been cautioned by the group’s sources in the agency ‘to be careful in future.’ A single point of contact would have to be created to coordinate with the investigators in Mumbai, Goa and Kolkata, Chandra wrote.
363


An email dated 2 September 2012 with the subject line ‘Talking points-Tourist Place’ sent by Chandra (from an email address registered on an indiatimes.com
 domain) discussed the developments in the DRI investigation.
364
 It mentioned that the DRI had asked for information to be provided ‘unofficially’ on the quantum of ‘mill-scale’ and iron ore exported to SSOE by BGH Exim and Essel Mining. (Mill-scale is a blue-black substance formed on the outer surfaces of steel plates, sheets or profiles when they are being produced by rolling red hot iron or steel billets in rolling mills.) Chandra’s email stated: ‘Officially, the information is required to be submitted for iron ore only,’ adding that by furnishing additional information ‘unofficially’, it would ‘enable us [the Aditya Birla Group] to close the matter ASAP (that is, as soon as possible).’

In the same mail, in a section listing ‘concerned officials,’ the following DRI officials were named and observations made against some of them: ‘Mr R.S. Siddhu, Director General (Zonal Head – Western Region) – Likely to be succeeded by Mr Najib Shah,’ ‘Mr PK Dash. Addl. Director General (Zonal Head – Western Region) – Likely to be elevated by December, 2012, Likely to be succeeded by Ms. Vanaja N. Sarna’—a prediction which did not come true as Dash was elevated to the post of Principal Additional Director in July 2016
365
—‘Mr. Matthew Jolly, Addl. Director General,’ ‘Mr. Kotrasami, Deputy Director DRI-Goa,’ ‘Mr. Pandey, Special Investigating Officer’ and ‘Mr. Venu Reddy, Investigating Officer.
’

While the first email of 2 July 2012 referred to investigating officers ‘Mr. VR from G office of DRI’ and ‘Mr. AC from Mumbai office’ who were also part of the raids on the group’s premises, a separate email with the time-stamp 2 January 2013, 10:27 am, with the subject line ‘Names’ lists the names of former director-general of DRI RS Siddhu, the director-general Najib Shah, the chairman of the CBEC Praveen Mahajan and commissioner of customs and excise for Goa, VPC Rao. The last entry ‘Mr. Y. Kumar, Central Board of Excise and Customs’ also included the observation: ‘Linkman & Trusted aide of TOP.’
366


Amitabh described the list as a compilation by his private secretary, Chandra, of those whom he may have needed to meet. But these meetings had never materialised, he claimed. ‘This was purely an academic exercise to compile names of seniors. This information, as I understand, is in the public domain,’ Amitabh told the IT department.
367


Another email was sent by Chandra later the same day at 1:39 pm with the subject line ‘Way Forward.’ This was in response to a ‘proposal’ under consideration by the Aditya Birla Group to subvert the DRI’s probe once it reached the Settlement Commission for Customs, Central Excise and Service Tax in the Union finance ministry.
368
 DRI officials themselves appeared to have been involved in this project. The proposal ran: Chandra recommended that a 
voluntary deposit of ₹4 crore to ₹5 crore would have to be made with the DRI to gain the agency’s goodwill. This would be adjusted later on the final differential duty payable on the export of iron ore. The statements of the chosen BGH Exim officials would then have to be recorded by the DRI ‘on priority’ and the balance amount would be paid before the show-cause was issued. A window of 30 days would be available to approach the commission. ‘[The] DRI officials [will] support our contentions in Settlement Commission and request for settlement directives,’ Chandra remarked.

Certain ‘compromised’ officers within the DRI had themselves allegedly forwarded this ‘proposal’ to the Aditya Birla Group. Chandra went on: ‘Thereafter, we need to get back all the electronic devices and records from the possession of DRI to avoid any other action by any other Agency. As per the arrangement
—all the records, electronic devices and other evidence would be returned to us. We can destroy the evidence immediately thus avoiding further penal action by any other agency which may be detrimental to our business interest [emphasis ours].’
369


Chandra contended that while BGH Exim and SSOE would have to ‘desist from pursuing the current trade practices’ to avoid similar situations in the future, what was urgent was to ‘prevent [at] all costs investigations by [the] DRI into business operations of other companies of the group’ and ‘restrict it to iron ore only.’ His email on 6 April 2013 noted that demand drafts for the ‘voluntary’ disclosure of taxes ‘evaded’ (or, ‘delayed payment of customs duty’) would have to be made in favour of specific wings in the CBEC as if they were being made ‘in the normal course of business’ as ‘customs duty payment for any shipment.’ The sources within the DRI in Goa would themselves help in the preparation of a covering letter that would be attached to these demand 
drafts. ‘Only we need to carry sufficient letter heads of BGH (Exim) with us,’ he said.
370
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Why was the Aditya Birla Group afraid of an investigation into other group companies?

The same thread had the answer. An email from Chandra on 7 April 2013 with the subject line ‘Tourists’ elaborated on the ‘can of worms’ that might have been opened by the DRI’s investigation into exports of iron ore that were under-invoiced.
371
 His email described telephone conversations with ‘well-wishers’ in the DRI on the scope of its investigation being restricted to iron ore and not be expanded into other commodities exported such as ‘mill-scale, sulphuric acid, coal, tea, etc.’ The email quoted sources within the DRI as saying: ‘Accordingly, the matter was designed, file papers were constructed, approval of all ... concerned in [the] DRI was obtained and the matter ... proceeded upon. The statements of officers of BGH have also been recorded on these lines only. The investigations have been carried out and moulded so as to exhibit that the exports of iron ore alone were questionable thereby indirectly declaring that there are no other irregularities in the operations of BGH.’
372


If this was true, the loss to the public exchequer that had taken place because of the Aditya Birla Group’s alleged subversion of the investigation was greater than what the agency was aware of.

What were the other questionable transactions that BGH Exim and SSOE were involved in? From records seized by the DRI pertaining to 2009–10, 
the agency had observed that export of mill-scale by BGH Exim to SSOE led to the latter firm making gross profits of $36.96 per metric tonne whereas, when the commodity was purchased from other sellers, SSOE earned profits of about $2 per metric tonne. It appeared that the Aditya Birla Group was using separate group companies, listed and unlisted, to avoid the gaze of the Customs authorities for duties payable on exports. Thus, Chandra concluded that ‘had they [the DRI] investigated the mill-scale exports (transaction by transaction) our duty liability would have further gone up considerably.’
373


Similarly, for sulphuric acid, the logs seized by the DRI revealed that close to 22,000 metric tonnes of the chemical had been exported by Hindalco through BGH Exim at less than $2 per metric tonne. From BGH Exim, the material was then transferred to SSOE for sale abroad. (The prevailing export rate during this period, noted in the email, had been $450.82 per metric tonne.) Chandra pointed out that BGH Exim’s own records showed that during that period it had been buying the same product from Sterlite Industries Limited of Vedanta Resources PLC at $100 per metric tonne or more.

The ED had already looked into these transactions in a limited way. Hindalco’s memorandum of understanding (MOU) with BGH Exim itself had included an agreed sale price of $44.39 per metric tonne, lower than the domestic price for sulphuric acid prevailing at that time. The email pointed out that Hindalco was exporting sulphuric acid through BGH Exim at rates lower than domestic market prices. This was also a time when the department of fertilisers in the Union ministry of chemicals and fertilisers was hosting a series of meetings with manufacturers to procure sulphuric acid for producing two types of chemical fertilisers—single super phosphate (SSP) and di-ammonium phosphate (DAP)—at reasonable rates, and this fact had not escaped 
the DRI’s attention. These chemical fertilisers are crucial for the country’s farmers.
374


The investigators were also of the opinion that an invoice raised by Hindalco that was presented to the Customs authorities was a ‘fabricated’ document which was different from the one that had been submitted for the purpose of calculating excise duty. So, Chandra noted, BGH Exim had ‘nothing much on record’ to defend itself on the matter. Thus, it was necessary that the investigation report as well as the show-cause notice based on it be drafted in such a manner as to deal with the duty evaded by BGH Exim on the export of iron ore alone, and not on mill-scale or sulphuric acid.
375


‘What is the guarantee that the issues presently [sic] being confronted would not be raised by other agencies?’ Chandra asked, adding that the documents seized by the DRI had not been shared with any other agency or even with its own offices in Ahmedabad, Mumbai, Kolkata, Chennai or Delhi. All seized evidence, including the electronic devices on which they were contained, would be returned to the Aditya Birla Group once the Settlement Commission was approached with the show-cause notice issued. Moreover, Chandra reasoned that as the investigation report had already been cleared from the ‘TOP’—possibly a reference to a CBEC official named Y Kumar who had been contacted by executives of the group, referred to in an earlier email—it was unlikely to be reopened or proceeded with. He claimed that sources in the DRI held that it was ‘in their own interest’ to bury the matter after the steps described had been completed.
376


Another email with the subject line ‘Tourists’ received on 15 April 2013 noted that the ‘target’ of restricting the scope of the DRI’s investigation had been accomplished by the voluntary disclosures 
made. BGH Exim’s liability had been restricted to ₹3.47 crore on a ‘self-assessment basis’ with a mark-up of one per cent on the exports under consideration, as ‘insisted’ upon by the group. For this, the DRI had to ‘circumvent its investigation into the other causes [presumably meaning cases and not causes]’ such as the export of mill-scale, rice, sulphuric acid, naphtha and so on. Moreover, a penalty of 25 per cent that was ordinarily charged on voluntary disclosures under the Customs Act, 1962, had been avoided.
377
 The penalty had been ‘overcome’ by ‘making best use of our [meaning, the Aditya Birla Group’s] source’ in the DRI.
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The statements of two individuals, Sunny Wajid and BL Bothra, had been recorded by the investigators ‘as desired by us,’ that is, by the Aditya Birla Group, Chandra claimed.
379
 According to the networking website LinkedIn, Wajid served as assistant vice-president (Steel Raw Material and Iron Ore) at SSOE at that time while Bothra was senior vice-president of the group.
380
,
381


Chandra said the investigation report had already been approved by ‘competent authorities.’ All that was left was to issue the show-cause notice based on this report, approach the Settlement Commission, and retrieve the evidence seized. From the time the first statement was recorded, the time to finish this ‘assignment’ would, according to Chandra, take between 45 days and 60 days. The tentative date for completing the ‘project’ was set for 13 May 2013. A failure to ‘move as per the timelines indicated’ would lead to the matter taking a backseat, as the DRI had 
pushed ahead with other priorities.
382
 In the next email from Chandra on 3 May, it appeared that the plan had been delayed due to the staff of BGH Exim refusing to fall in line. He reiterated that it was advisable to ‘move fast on the issue so that they [the DRI] can start the process of drafting the SCN [show-cause notice]’ on ‘delivery of commitments.’
383


The outcome of the measures discussed in these emails could not be cross-referenced from the material available with us authors. If the ‘evidence’ seized from the Aditya Birla Group had not already been returned to the conglomerate and destroyed, as per the plan already described, it is likely that there would still be enough for investigators to seek an expanded investigation into the group’s activities, beyond the exports of iron ore. In case the evidentiary material had not been destroyed, the outcome of the investigations could be verified by an independent probe.

If these emails were authentic, the actions of the DRI officials involved would then be probed. Whether the senior officers of the DRI named by Chandra were involved with such a compromised investigation in any capacity could also be verified.
384
 The emails seized by the IT department from the laptop of Amitabh clearly showed evidence of bribery of the officials of DRI by the Aditya Birla Group, Common Cause argued.
385
 Quoting extensively from these exchanges, the petitioners put these papers before the bench of Justices Mishra and Roy. Yet, the judges did not deem it fit to order an investigation into the episode based on this material. Instead, the court interpreted Section 34 of the Indian Evidence Act so as to discard their evidentiary value with regard to establishing liability, ostensibly because the material at 
hand was not ‘permanently bound’ to hold the pages together—the papers had been submitted in the form of a folder held together by ‘a piece of twine’ and were thereby excluded from the formal definition of a ‘book of account’ under the law of the land, the honourable judges felt.

Various amounts of money and names of people appeared in the email and text messages recovered from Amitabh as well as the notebook and documents seized from the premises of ABMCPL as well as Amitabh’s residence. Not of all of these have been presented here. The unaccounted cash recorded in Saxena’s notebook between July 2010 and March 2012 totalled ₹57.18 crore, while that recorded under other accounts between 5 September and 8 October was ₹49.4 crore. So, the total unaccounted cash recorded in the documents seized added up to ₹106.57 crore. The amounts voluntarily disclosed for taxation after these investigations worked out to nearly ₹35 crore by Sunbeam, ₹81 crore by Amitabh—of which ₹25 crore had been seized from ABMCPL’s premises, which were later claimed by him, and ₹56 crore in unaccounted income, seized cash and jewellery and interest earned from the funds claimed to have been left with him by Sunbeam for ‘safe-keeping’ – and ₹2 crore by another ‘employee’ Vijay Mundhra. The total voluntary disclosures thus aggregated to ₹117.16 crore.
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From the information available with us, this unaccounted money could be traced to various companies in the Aditya Birla Group. The appraisal report of the IT department mentioned that apart from Hindalco (which was the only company under investigation initially), the evidence pointed towards other group entities such as Essel Mining, UltraTech Cement, the relatively-unknown group company, Sunbeam, and five other companies which were apparently unrelated to the Aditya Birla Group but on whose boards of directors Amitabh was a 
member. These companies had transferred unaccounted cash to ABMCPL. The IT department recommended that the activities of these companies be ‘centralised’ for making further enquiries.
387
 Other companies in the conglomerate such as Aditya Birla Retail Limited, Hi-Tech Carbon, Grasim Industries and its trading associates, BGH Exim and SSOE, were also mentioned in the evidence seized.

Tracing the course of the IT department’s investigation into the Aditya Birla Group would lead one to a maze of seemingly unconnected developments spanning over a decade. From the limited information currently available, one already finds a murky picture of one of India’s oldest conglomerates that is not only present in diverse sectors, but which also has a multinational presence. In many respects, the working of the Aditya Birla Group is not very different from other conglomerates that use complex corporate structures to operate and avoid payment of taxes or lower their tax incidence. The way in which the group evidently obtained environmental clearances for its mining projects, the manner in which investigative agencies were ‘managed’ and, above all, the methodology adopted to ‘appease’ influential political personalities— all seem rather familiar against the backdrop of crony capitalism in contemporary India.

The information that was seen by us, the writers of this book, as well as by the investigating officers of the IT department, is obviously partial, selective and incomplete. ‘The appraisal report is only indicative in nature and should be used only as guidelines,’ wrote the deputy director, IT (investigation) Ankita Pandey while concluding the report that bears her name, signature and rubber stamp.
388
 Given the ‘highly incriminating’ nature of the transactions recorded in the documents seized and the ‘evasive replies and unsubstantiated claims’ made by 
representatives of the Aditya Birla Group to the investigating officers, she stressed that it was imperative to make ‘follow-up enquiries’ and scrutinise the evidence collected further. As we saw, during the developments at the country’s top court, this was not to be.



12. Collective Materialism


In December 1996, the income tax department approached the Sahara India Pariwar to furnish details of deposits made in group companies by mayors, corporators and elected representatives at various levels: municipal bodies, state governments and the Union government. Its list included names of three former prime ministers and some of the best-known political personalities in the country.

A representative of the Sahara group wrote back saying that ‘in spite of its best efforts’ it could not ‘link’ the names given to its depositors, a response that the department rejected as ‘vague.’ It pointed out that Sahara had not denied that politicians had parked their black money with the group under various schemes. The group responded with full-page advertisements in newspapers the following year. Asking to be ‘hanged at once’ if found guilty of any wrongdoing, Sahara made public the list of politicians sent by the IT department through public advertisements.
389


Media reports of the time claimed that a flurry of phone calls ensued, including one from the finance minister himself, (P Chidambaram) with the tax official responsible for the order and his superior being sent on 
two months’ ‘leave’ shortly afterwards. Close to forty other ongoing investigations by the IT department against Sahara were stalled.
390
 ‘Is Sahara the Swiss Bank of India where the high and mighty keep their unaccounted money and millions of investors have only lent their names?’ asked journalist Tamal Bandyopadhyay after the Supreme Court moved to arrest Subrata Roy, the chairperson of the Sahara India Pariwar.
391
 His book Sahara: The Untold Story
—served a defamation notice by the conglomerate seeking damages of ₹200 crore from the author—documented how Roy’s empire was fuelled by various deposit schemes that skirted regulatory oversight, changing regulators every time after a major bust:

Roy clearly knows how to build trust and credibility among the poor, not so much among the regulators. That’s probably because he doesn’t seem to have faith in regulations—he always shifts from one regulatory regime to another and when one door closes, he finds and opens another in no time. As Roy explained (...) he began with prize chits and money circulation schemes in 1978. When these were banned, he set up an un-incorporated body—Sahara India—to raise money from the public, but an amendment to the Banking Regulation Act of 1949 closed that door too. Roy then shifted first to a housing finance company and later to a mutual benefit company or nidhi...To deposit savings in a nidhi, a person has to first become a member by paying a share subscription. As nidhis deal mainly with their members and not with the general public, legally, they are not regarded as banks, though in their economic functions they are no different. Nidhis are regulated by the department of company affairs...

... When Roy found it difficult to continue with those activities, he took the RNBC (or residuary non-banking company) route and 
prospered till RBI’s Reddy (Yaga Venugopal Reddy was the governor of the Reserve Bank of India between 2003 and 2008)
 put an end to that. The next option to tap public money was the OFCD (optionally fully convertible debenture, a financial tool used to raise capital in money markets whereby the issuer pays interest to the investor while also giving her the right to convert her debenture into stock in the company)
 route, until SEBI (Securities and Exchange Board of India, the regulator of the country’s financial markets)
 stopped that. Amid the fight with SEBI, the Sahara group started running cooperative credit societies (governed by the Multi-States Cooperatives Act, 2002 and overseen by the Registrar of Cooperative Societies)
. It remains to be seen how he faces the biggest challenge in Sahara’s history as India’s capital market regulator braces for a fight to the finish.
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This was around 2014 when Bandyopadhyay’s book was published. Two years later, Roy’s counsel Kapil Sibal responded to Chief Justice Tirath Singh Thakur’s criticism of Sahara’s explanation for its funds saying: ‘If it’s black money, who is [the] SEBI to investigate? It is [a] matter ... [for the] Income Tax [Department].’
393
 He said that the group was open to any probe based on apprehensions about illicit income being invested in its companies.

The allegations against Sahara, which the book documented, did involve an investigation by the IT department. As we have seen, the fate of at least one of the tax officials involved, deputy director (investigation) Ankita Pandey, was similar to that of her predecessors in 1997.

The Sahara India Pariwar has become part of the corporate and economic history of contemporary India, although its origins and antecedents are not as old as those of the Birla family of industrialists. 
The Sahara Group boasts of a different type of dynasty. For one, its chief dynast has never been shy of flaunting his personal wealth while simultaneously emphasising his patriotism. The group claims to practice ‘collective materialism’, a concoction of what its ‘managing worker’ Subrata Roy describes as a mix of ‘materialism’ and ‘emotionalism.’
394


‘Not a single rupee has been declared as dividend by the group and nobody has ever had a share in the profits,’ the Sahara group claims on its website.
395
 Rather, it argues, its wealth has been spread among its small ‘investors’ (who were turned away by the big banks and whose meagre and hard-earned savings were deposited with the group under various schemes), its employees and Bharat Mata
 (Mother India) herself. This is reflected in its frequent mega-displays of nationalism—the group holds the Guinness World Record for the ‘largest number of people assembled in one place chorusing a national anthem.’
396
 The group was also the title sponsor of the Indian national men’s cricket team between 2001 and 2013—Sahara’s tricolour logo was emblazoned on team jerseys. It used to organise glitzy charity events at regular intervals, such as hosting annual mass wedding ceremonies for 101 poor women every year since Roy’s two sons got married in 2004. A number of such high-profile charity events, all in the name of the nation, have been organised by Sahara India Pariwar—for example, Roy declared that the group would look after the families of 298 soldiers of the Indian Army who had lost their lives in the Kargil 
War in 1999. The group claimed it had provided for these families for over a decade.
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Unlike the present generation of Birla chairpersons, the ‘Saharasri’ (as Roy is referred to by loyalists as well as business journalists) did not inherit his empire. The mainly-Bengali founders of the Sanchaita, Rose Valley, Saradha, MPS and iCore groups and other business organisations that were built (and collapsed) around non-banking finance companies (NBFCs) that ran questionable money circulation and deposit schemes—including what are euphemistically called ‘chit funds’— count among Roy’s contemporaries as first-generation upper-caste Bengali Hindu businessmen in finance.
397
 Most of these families, like Roy’s own, are from the Kayastha caste.
398
 The head of the Sahara Group, though of Bengali origin, spent his childhood in Gorakhpur, Uttar Pradesh, where his father worked as an engineer, until he was sent off to Kolkata for a ‘convent’ education. As the Union government progressively loosened its grip over the banking sector during the 1980s, ‘chit fund’ companies prospered but none of them acquired such a high profile as did the Sahara India Pariwar.

Since the Sahara group’s activities took off in 1978, it has grown to include 4,799 businesses under 16 verticals. The American magazine, Time
, termed the group the ‘second largest employer’ in India after the public railways system.
399
 Where Sahara has differed from the Indian 
Railways is that the group’s employees have not had a union for most of its existence. In earlier interviews, Roy claimed that it was this fact that had made the conglomerate ‘like a family.’
400
 All of this changed by 14 September 2015, when some group employees organised themselves under the banner of Sahara India Kamgar Sanghatan and raised slogans against the management. The reason for the protests was non-payment of salaries to employees for several months.
401


According to one employee, ‘I am not going to office since last one month. What will I do? I am not getting (my) salary. Travelling daily is an expensive proposition. Workers like us have given it all for the company but the management is least bothered about us. I heard that Saharasri is getting five-star treatment in jail and eating food from five-star hotels. This is shameless indeed. He calls it a Pariwar, here suicides have taken place, good people have resigned from the organisation, but there is no sign of remorse or regret by the management. This is really shocking.’
402


Roy had been imprisoned in New Delhi’s Tihar Jail the previous year, on 4 March 2014, along with two other directors in group companies (one of them his brother-in-law) on charges of contempt of court. A bench of the Supreme Court comprising Justices KS Panicker Radhakrishnan and Jagdish Singh Khehar had ordered his arrest the previous month.
403
 The action by the court was preceded by an order issued in 2011 by KM Abraham, director of SEBI, holding companies in the Sahara India Pariwar liable for having violated the law.
404
 This 
was followed by directives from the Securities Appellate Tribunal (SAT), the High Courts of Delhi and Allahabad and from the apex court itself in August 2012. The services of some of the best-known and most-expensive lawyers in the country could not prevent Roy from landing behind bars.

SEBI had observed in November 2010 that two group entities— Sahara India Real Estate Corporation Limited (SIREC) and Sahara Housing Investment Corporation Limited (SHIC)–‘were raising sizable amounts of money from the public without conforming to the prudent disclosure and other investor protection norms which govern public issues’ of capital and the details of such collections were not being disclosed. It restrained the companies from mobilising more funds while the case was being heard. The next year, SEBI disbelieved the group’s submission that all issues of OFCDs had been ‘privately placed’ and ordered the two companies as well as their majority shareholder Subrata Roy to return the money raised under these schemes.
405
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In 2012, the Supreme Court upheld SEBI’s order to refund deposits to around 30 million small investors who, between 2008 and 2011, had placed their money in OFCDs issued by SIREC and SHIC. It ordered the group to deposit around ₹17,400 crore with 15 per cent annual interest in an escrow account controlled by SEBI. (An escrow is a financial 
arrangement where a third party holds and regulates payment of the funds for two parties involved in a transaction.)
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The group responded by sending 127 trucks carrying 31,000 cartons of paper to the office of SEBI located in Mumbai’s Bandra Kurla Complex.
408
 The papers purportedly contained evidence of the group ‘repaying’ most of the money it had supposedly obtained from its depositors in the form of cash. It was contended that these depositors were among the poorest of the land who did not, or could not, access the formal banking sector. The Supreme Court was not convinced. It ordered that the group’s top bosses be kept in prison till the first instalment of ₹10,000 crore had been released to SEBI. Roy had claimed earlier that his group’s assets were worth at least ₹1,52,000 crore in terms of their market value, that it held ₹53,027 crore in assets at that time, including a land bank of 36,631 acres.
409
 The shares of many corporate entities in the Sahara group were not listed on stock exchanges and hence, their market prices were a matter of conjecture. Yet, the head of the group was now claiming that it did not have the requisite funds to bail out its top executives.

Sahara deposited a little under ₹4,000 crore by the end of the first year.
410
 This was after the court threatened to auction the group’s assets, after it failed twice to raise the amount. On 20 February 2014, the Supreme Court castigated the group for not refunding ₹20,000 crore of investors’ money despite its order and summoned Roy, Ravi Shankar Dubey, Ashok Roy Choudhary and Vandana Bhargava, directors of 
SIREC and SHIC, to be personally present before it.
411
 The lawyers engaged by Roy tried to ‘buy time.’ Among such senior advocates were Rajeev Dhavan, Rajya Sabha MP Ram Jethmalani and Kapil Sibal. Sibal pleaded with the court to grant him more time to pay what was being demanded, pointing out that negotiations were going on for the sale of hotels owned by the group in New York and London.
412


That did not prevent his arrest. More than two years after he was arrested, Roy was granted parole in May 2016 to attend his mother’s funeral. This was ironical, to put it mildly. As it happened, just before his arrest on 28 February 2014, Roy had appealed the Supreme Court that he be placed under ‘house arrest’ so that he could be with his ailing mother who was then 92 years old. The day he was arrested by the Uttar Pradesh police was dramatic not just for him but for journalists in the state capital of Lucknow and the national capital Delhi.

Roy had been on the run for two days evading arrest by the police in Lucknow who were unsuccessfully trying to serve a non-bailable warrant against him issued by the Supreme Court on 26 February. The police had been instructed to present him before the court on March 4. On the morning of 28 February, Jethmalani asked a bench of the Supreme Court in New Delhi headed by Justice KS Panicker Radhakrishnan and including Justice Vikramajit Sen to urgently assemble the bench of the court comprising Justices Radhakrishnan and JS Khehar to consider Roy’s application to withdraw the non-bailable warrant that had been issued against him.

Earlier in the same day, the head of the Sahara group issued a statement to the effec
t

(a) that he was ready to ‘unconditionally follow’ the directions of the Supreme Court,

(b) that he was not an absconder from the law,





(c)






that he had not been available at Sahara Shaher (or township) the previous day when the police had gone to arrest him because he had gone to consult a panel of doctors (presumably about his mother) and also to meet a lawyer,







(d)






that the apex court should allow him to be with his elderly mother ‘under house arrest till March 3, 2014’ and finally,







(e)






that he was nevertheless willing to rush to Delhi from Lucknow ‘even today’ if the court so wanted.
413
 (The previous day, Roy had admitted that he had ‘erred’ by not appearing before the apex court in the ‘bona fide
 belief’ that he would be granted exemption from personal appearance for one day.) In his 28 February statement, he claimed: ‘A lot of people advised me to get admitted in some hospital and I can remain there as it is the general practice to avoid courts on medical grounds. However, I hate to do such drama.’
414




Roy alleged that ‘some negative-minded emotionally-confined media people’ were responsible for his ‘agony and humiliation’ and said that these journalists were ‘sometime back thrown out of Sahara.’ He added: ‘They are bullying and indulging in character assassination of a son who is trying to perform his emotional duty towards his ailing mother. God forbid, if any untoward thing happens with my mother, in my absence, I shall never forget in my life those people.’
415


Soon after his arrest, Roy’s son Seemanto addressed a hurriedly-convened press conference where he said that his father was ‘
cooperating’ with the law-enforcing authorities and that he had ‘wilfully’ submitted himself to his arrest. Seemanto added that his father’s arrest would not have any impact on the businesses of the Sahara group and its employees. ‘Since he is the father of over 12 lakh people, I have so many brothers and sisters ... It won’t impact anything,’ he claimed with more than a touch of bravado.
416


While Roy spent over two years in prison, his group started depositing money with SEBI in parts with the promise of depositing the entire sum demanded by December 2018. The threat of being sent back to prison hung over him meeting these financial obligations. In February 2017, the court attached Sahara’s flagship real estate property, the upmarket Amby Valley City located in Pune district in Maharashtra, and put it up for auction. Earlier, commenting on the group’s claim that it had paid back its investors in cash in 2016, Chief Justice TS Thakur said, ‘We don’t doubt the capacity of [Sahara] to pay crores of money to investors, that too in cash in two months. But the entire explanation of the episode is difficult to digest. Tell us the source of the cash and there will be no need to open the Pandora’s Box.’
417
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Where did Sahara get its money from? This has been asked many times, and continues to be. Were the financial instruments (OFCDs) issued by the two Sahara group entities ‘legal’ or not?

A ‘pilot’ study by SEBI to ascertain the genuineness of investor documents filed by the Sahara group revealed interesting facts. Almost 99 
per cent of the 21,253 OFCD bondholders who SEBI tried to reach out to were untraceable.
418
 Sahara had claimed before the Securities Appellate Tribunal (SAT)—an adjudicating authority which hears pleas against orders passed by the SEBI —that more than 90 per cent of them had been paid in cash. The RBI found during a separate investigation into another Sahara subsidiary—an RNBC (or Residuary Non-Banking Company) called Sahara India Financial Corporation Limited—that it had poor know your customer (KYC) compliance, merely 12.5 per cent.
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The group denied the RBI’s findings and argued that SEBI’s report was not indicative of wrongdoing—its customers lived in remote areas and would not respond to letters or be able to provide the necessary documents.
422
 A theory has been around, even before SEBI and the judiciary became involved, that entities in the Sahara India Pariwar have served as repositories of black money for the country’s biggest politicians, celebrities and the underworld.
423
,
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Senior journalist Sharat Pradhan openly said: ‘I think the bulk of Sahara’s deposits come from corrupt politicians, corrupt bureaucrats, black money of film stars, black money of cricketers. The rest of the 
money, yes, they do have genuine investors. But that is a class of very poor people largely from the areas of eastern Uttar Pradesh, Bihar or Jharkhand. And it is that class which neither has access to banks nor has a voice. So, if their money gets swallowed away, they have nowhere to go.’
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An unnamed senior banker quoted by Bandyopadhyay in his book had explained that Sahara India Pariwar was no different from an island tax haven or a secret Swiss bank for the rich and the powerful in the country. ‘It’s not a black box; treat it like a Swiss bank. Period,’ the banker told the author.
426


Bandyopadhyay himself got a chance to sit down with Subrata Roy for an interview. The journalist asked his subject the question on everybody’s mind. ‘Is Sahara a vehicle for turning black money white?’ Roy, in his own manner of speech, claimed that Sahara had not given any unsecured loan to anybody in all the years of its existence, even to its own directors. ‘If you keep (₹)100 worth of securities, we give you (₹)70,’ was all that he said.
427




13. All in the Pariwar

428


The proceedings at the Supreme Court in 2012 looked into the source of Sahara India Pariwar’s wealth in passing while hearing the challenge to SEBI’s directions imposing penalties on two group companies. The apex court eventually agreed with the market regulator’s findings that the financial services offered by the group had not been above board and what it had claimed as the source of its corpus of funds before SEBI could not be believed. Yet, despite the speculation and gossip, no clear links between senior public functionaries in government and the group and its enigmatic chairperson emerged during the course of the trials. Rather, the company’s regulatory troubles and its chairperson’s incarceration led many to ponder whether Roy’s hobnobbing with the powerful and the famous had been of any use to him and his business empire.
429


The documents submitted to the court by Common Cause in January 2017 were of a different nature. At 8pm on 8 November 2016, as Prime 
Minister Narendra Modi took to the public television broadcaster Doordarshan to announce that the government was demonetising notes of ₹500 and ₹1,000, emphasising his commitment to ridding India of the ‘evils of corruption’ and black money, six central agencies or commissions in Delhi were sitting on a tranche of documents that purportedly indicated that Modi had accepted bribes in excess of ₹55 crore, or the equivalent of US$48 million, from functionaries in the Sahara India Pariwar said to be close to the group’s chairperson himself. It is unclear from the documents whether there were 13 separate transactions that involved Modi and came to a total of ₹55.2 crore or nine transactions totalling ₹40.1 crore. In the documents, there were a repetition of four specific transactions, which took place between 30 October and 29 November 2013, and had been accounted for under two separate headings. The spreadsheets containing these entries also document other transactions that took place between 7 May 2013 and 29 January 2014. Documents related to similar transactions contained handwritten entries for the period between June and October 2010.

The documents, which started doing the rounds in Delhi in 2016, suggested that during his tenure as chief minister of Gujarat, Modi— along with other important politicians—was paid large amounts of cash by individuals associated with Subrata Roy. The spreadsheets also suggested that the recipients included, among others: BJP politicians Shivraj Singh Chouhan, chief minister of Madhya Pradesh; Raman Singh, chief minister of Chhattisgarh; Shaina NC, treasurer for the party in Maharashtra and; Sheila Dikshit, former chief minister of Delhi belonging to the Congress. The handwritten documents contained the names of senior politicians at the national and state levels.

While the documents included the names of just about every important politician in India (over 100 were named), cutting across party lines, often with figures written or typed next to them in Hindi and English, the records relating to the alleged payments made to Modi, 
Chouhan, Singh, Dikshit and Shaina were distinct. In the case of these five individuals, specific dates, amounts and persons who apparently delivered the cash were mentioned.

On 17 November 2016, one of the authors of this book e-mailed and wrote letters to Modi, Chouhan, Singh, Shaina and Dikshit (on behalf of the Caravan
 and the Economic and Political Weekly
), seeking their responses to the information contained in the documents—which the IT department seized during a raid it conducted on various premises of the Sahara India Pariwar in the national capital region (NCR) on 22 November 2014 along with unaccounted cash amounting to ₹137.58 crore. They did not respond to the questions. One of them (Sheila Dixit) later denied to the Indian Express
 that she had ever received any money from the Sahara group.

The documents seized appeared to have been signed by Ankita Pandey, deputy director (investigation) and counter-signed by other government officials along with a representative from the Sahara Group. Pandey had questioned employees of the Aditya Birla Group after ‘incriminating’ documents were retrieved from the premises of one of its group companies. She had also been responsible for drafting the appraisal report of the IT department mentioned earlier. As mentioned previously, when the co-author of this book spoke to Pandey over the phone on 3 November, she said she was on leave. She added that she was not authorised to speak to the media and could, therefore, neither confirm nor deny the authenticity of the documents. These documents were at that time in the possession of at least a dozen journalists and a similar number of senior government officials, who were sent scanned or photocopied versions of the papers. At least six constitutional authorities as well as the Supreme Court possessed copies of the same set of documents as well.

This author (Paranjoy) first learnt about the existence of these documents on 28 July 2016 from MP and well-known lawyer Ra
m

Jethmalani, who had appeared on behalf of the Sahara Group in the Supreme Court on several occasions,
430
 including the time when Roy was put under arrest in 2014.
431
 During an informal conversation that followed a panel discussion at the India International Centre in Delhi, Jethmalani told this author—in the presence of around half-a-dozen individuals (including a Rajya Sabha MP from the BJP Subramanian Swamy)—that the documents that had been seized by IT officials from the offices of the Sahara India Pariwar were ‘explosive’ as they suggested that Prime Minister Modi had received huge cash payments. This writer repeatedly asked the 94-year-old lawyer if he would show him the documents, but he was non-committal. Phone calls to him over the next few weeks elicited no response.

Two months later, a source close to a different politician slipped a brown paper envelope containing a bundle of photocopied documents under the door of the residence of the book’s co-author.
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On 28 June, Jethmalani wrote to Satyendar Jain, minister in the Cabinet of the national capital territory (NCT) of Delhi. Jethmalani attached the documents recovered from the raid and a copy of an official letter that Pandey had signed in December 2015, with a request to verify whether the signatures on the two sets of papers belonged to the same person. On 1 July, Anurag Sharma, assistant director (documents), Regional Forensic Science Laboratory, government of the NCT of Delhi, wrote to G Sudhakar, secretary to Jain, stating that the signatures on the two 
documents ‘appear to be written by one and the same person.’ Ritu Sarin of the Indian Express
 reported that an appraisal report of the IT department based on these documents that ran into thousands of pages and several volumes was also prepared by the same investigating officer, which was forwarded for further assessment to another tax official in New Delhi.
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What do the three spreadsheets—which are possibly just a minuscule part of all the documents seized—indicate? The log sheets show cash receipts aggregating ₹115 crore over ten months between May 2013 and March 2014—the months leading up to the general elections in 2014. Out of this, ₹113 crore was transferred to public servants through intermediaries. Most of the papers were from Sahara’s marketing and communications wing ‘MARCOMM.’

In the case of Shaina, the payments totalled ₹5 crore between 10 September 2013 and 28 January 2014. These were made by one ‘Uday ji.’ In a separate sheet, there was a cryptic entry stating that ‘help’ was being sought from her to ask ‘A. General to withdrawal (close) Bombay case’. Dikshit received ₹1 crore on 23 September 2013 from one ‘Jaiswal.’ Chouhan received ₹10 crore between 29 September 2013 and 1 October 2013 in two instalments from one ‘Neeraj Vashisht,’ while his counterpart in Chhattisgarh, Singh, received ₹4 crore as a single one-off payment on 1 October 2013 from ‘Nand ji.’ The instances of payments to ‘CM Gujrat’ totalling ₹15.1 crore were made between 30 October 2013 and 29 November 2013 in four instalments by one ‘Jaiswal ji.’ Then, eight payments were made in Ahmedabad between 30 October 2013 and 22 February 2014 to ‘Ahmadabad Modi ji’ by ‘Jaiswal ji’ totalling ₹35.1 crore and another apparent payment was made to ‘Ahmadabad Modi’ on 28 January 2014 amounting to ₹5 crore. Thus, the total payments 
made to ‘CM Gujrat’, ‘Ahmadabad Modi ji’ and ‘Ahmadabad Modi’ added up to ₹55.2 crore.

The interlocutory application attaching these documents that were submitted to the Supreme Court argued that a court-monitored investigation by an SIT was needed. ‘Unlike the Jain hawala case, the case of Sahara stands on a much better footing because here there is a seizure of about ₹137 crore in cash. The Excel spreadsheet recovered from the computer of one Mr Sachin Pawar of [the] Sahara Group shows great amount of detail: date of payment, place of payment, person to whom cash is paid and the person who has delivered the case. It also shows corresponding cash received from different sources, primarily one M/s MARCOMM [the Sahara India Group’s marketing and communication’s department],’ Common Cause submitted in the Supreme Court.
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A separate note annexed to the interlocutory application remarked: ‘It is believed that the payout sheet obtained by IT department belongs to Mr Vijay Singh Dogra, assistant director, Sahara India [who] looks after the personal office of Sahara chairman from [the] last two decades.’ It went on to allege that Dogra ‘takes care of the payout distributed to politicians and bureaucrats by Sahara Group,’ his personal staff delivering the ‘parcels’ on his ‘instructions.’ It also provided a chart linking Dogra to Sachin Pawar and Dara Singh (identified as ‘VS Dogra driver’) in New Delhi, Uday Sawant in Mumbai and Kanhaiya Jaiswal (‘Personal staff of VS Dogra’) in Lucknow, where the Sahara group is headquartered. Under each name was listed a series of cellphone numbers. ‘From [the] above mobile nos [numbers] location of above staff may be tracked on such dates they have delivered payouts at Ahmedabad and Ashoka Road, New Delhi according to [the] payout sheet,’ the note concluded.
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In a separate development, the Financial Intelligence Unit (FIU) in the ministry of finance had prepared a ‘suspicious transactions report’ on the Sahara Group in 2013. A letter to the director, Enforcement Directorate from its additional director Anand Jha on 18 April, marked ‘confidential,’ referred to a ‘list of 4,574 bank accounts’ with corresponding branch details. ‘Substantial cash transactions’ linked to the Sahara Group had been reported in these accounts, Jha stated, requesting that the outcome of any action taken by the ED on this matter be passed on to him. Another letter taking note of this information circulated within the ED the following month was available. While these letters in themselves might be insufficient to prove liability, the petitioners also attached them to their interlocutory application.
435
 Common Cause said that since the flow of information related to the activities of the business group retrieved by various investigative agencies had been stalled, only an independent investigation into the Sahara India Pariwar’s activities could shed new light on their findings.

‘It is quite rare that so much clear evidence is placed before the Court or the investigative agencies to seek investigation,’ the petitioners claimed. ‘If no investigation is directed in this case, then in no case this Hon’ble Court would be justified in directing an investigation.’
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Despite the volume of evidence, no probe, or what might even be considered ‘due diligence,’ ever took place. Common Cause’s interlocutory application was dismissed and so were the Sahara-Birla papers annexed to it. The two judges did not see enough evidence before them to even direct an FIR to be registered.



PART III




14. Crisis of Credibility


Are you relying on Sahara’s documents? They never have genuine documents... Anybody can make a computer entry against a chief minister or Prime Minister. Can we order a probe based on all that? Bring better material...
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That was what Justice Jagdish Singh Khehar of the Supreme Court had to say on 24 November 2016 in his remarks about the documents relating to the Sahara India Pariwar. Justice Khehar was presiding over a two-member bench of the court hearing the interlocutory application filed by Common Cause on its pending petition challenging the appointments to the Central Vigilance Commission, before the matter reached the reconstituted bench which ultimately dismissed the papers the following month.

Justice Khehar had a history of run-ins with the Subrata Roy-led Sahara Group. He had earlier been on the two-member bench of the Supreme Court which issued the non-bailable warrant for Roy’s arrest in February 2014 and directed him and his colleagues to be sent to Delhi’s Tihar Jail. This order had come under fire within the legal 
community, loudest among them being Sahara’s team of star lawyers. They pointed out that while the Contempt of Court Act, 1971 allowed a person guilty of contempt to be detained at any time, this could only be done after affording him a hearing. The court defended its order by listing several dates through 2012 and 2013 on which Roy had been asked to be present himself before the court but which he had ignored. The two-member bench had also allowed Roy to travel abroad but when it later reversed this decision and seized his properties, the orders were flouted. Sahara’s lawyers had submitted a petition asking for the judges’ recusal on May 6. It had carried a note at the end ‘signed and approved by’ senior counsels—five of the most eminent in the profession—Ram Jethmalani, Rajeev Dhavan, Rakesh Dwivedi, S Ganesh and Ravi Shankar Prasad.

Rejecting the petition, in a postscript to his decision, Khehar noted, ‘Mr Ram Jethmalani, learned senior counsel appearing for the petitioner, sought liberty to make a frank and candid submission. He told us, that it would be embarrassing for him, to canvass the submissions which he is bound to raise in the matter before us, i.e., before the bench as it was presently structured. It was also his submission, that hearing this matter would also discomfort and embarrass us as well. He therefore suggested, that we should recuse ourselves from hearing the case.’
438


The judges resisted, pointing out that the bench had been hearing the case since 2012 and a new bench would take months to grasp the nuances. The order hinted that this might have been the motive behind asking for a new bench. Justice Khehar wrote that the judges were being ‘arm-twisted’ by a wealthy industrialist with ‘nothing to lose,’ who could hire ‘expensive’ lawyers to file ‘frivolous’ petitions and undertake ‘calculated psychological offensives and mind games’ to pressure those 
hearing the case into quitting.
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 Justice Radhakrishnan, his colleague, echoed the sentiment at a farewell gathering at the India International Centre in New Delhi, days before his retirement.
440
 Surprisingly, the day after this verdict, on 7 May, Justice Khehar withdrew from all matters pertaining to the Sahara Group and the trial proceeded under a new bench.

The legal challenge to the appointment of the Central Vigilance Commissioner had come up for hearing before a two-member bench of the Supreme Court on 25 November 2016. Justice Khehar, the seniormost judge after the Chief Justice, and Justice Arun Kumar Mishra heard the first round of arguments on behalf of the petitioners by senior advocates Shanti Bhushan, and Jethmalani and advocate Prashant Bhushan.
441
 ‘You take this (the interlocutory application) back. You come when you have some better material. This is zero material. It is only an insinuation,’ said the bench, brushing aside the documents presented.
442
 Attorney-General Mukul Rohatgi termed the allegations ‘scandalous, mala fide
’ and said the petitioners were ‘kite flying.’
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The court observed: ‘We are very clear if the suspicion arouses the conscience of any person, it is good material. So far as this material is concerned, it does not arouse suspicion. We are not satisfied at all. 
These are high public functionaries. If you are bringing this material before us, it is nothing. It is a serious issue.’ The bench said that neither prima facie
 nor supporting evidence had been presented. The judges rejected the petitioner’s plea to initiate an investigation, pointing out that the case could have ‘far-reaching impact.’ ‘You can’t have (an) investigation only because you name a big person,’ it remarked, setting the next date of hearing for 14 December.
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At the next hearing, Prashant Bhushan asked for more time from the court to go through the voluminous reports of the investigative agencies which he had received only recently. Justice Khehar set the next hearing for two days later. ‘What is the tearing hurry?’ asked Bhushan. ‘The hurry is that you are dealing with high constitutional functionaries,’ Khehar replied. The case had cast aspersions on high constitutional functionaries such as the Prime Minister himself, the judge observed, which could hamper the performance of their duties if kept pending in the top court for too long. The petitioners contended that no allegation had been made against the Prime Minister, but it had only been an appeal to probe the revelations made during the IT department’s raids, a matter that would otherwise receive a ‘quiet burial.’
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The proceedings took an unusual turn on 16 December, when Bhushan raised the point that Justice Khehar was next in line to be appointed as Chief Justice of India. Calling it his ‘unpleasant duty,’ Bhushan pointed out that a perception of impropriety could continue among the public if the CJI-designate continued to hear the matter given that the Prime Minister (from his time as chief minister of Gujarat) along with several key members of the ruling party, including at least two sitting chief ministers, were likely to be affected by the 
outcome of the bench’s verdict.
446
 As per tradition, the President of India, representing the will of the Union government, plays only a ceremonial role in confirming the ascension of the seniormost judge of the Supreme Court, on the recommendations of the outgoing CJI.
447
 In the present case, however, Justice TS Thakur’s endorsement of Justice Khehar had remained stuck with the President since it was announced on 6 December. This had prompted speculation in the corridors of the Supreme Court that the superseding of the seniormost judge could not be ruled out under the ruling dispensation.
448


[image: ]


Justice Khehar had been part of a bench in 2015 that had scrapped the National Judicial Appointments Commission (NJAC). The NJAC was proposed as a body to replace the existing ‘collegium system’ of appointing judges, that was brought into force by the 99th amendment to the Constitution of India and the NJAC Act in April 2015—the first two laws to be passed by the BJP-led NDA government after coming to 
power. The majority verdict of a five-member Constitution bench of the Supreme Court declared the government’s move bad in law, decisively settling the tug-of-war between the executive and the judiciary over the appointment of judges. This move led to whispers. It was alleged that the judge had acted out of his own interest in the case by refusing to recuse himself and siding with the majority verdict—the rule of seniority in appointing the next CJI could potentially be undermined by the government, were the NJAC to prevail.

Justice Khehar’s judgment in the 1,042-page-long verdict had noted: ‘A judge may recuse on his own, from a case entrusted to him by the chief justice. That would be a matter of his own choosing. But recusal at the asking of a litigating party, unless justified, must never be acceded to. For that would give the impression [that] ... the judge had been scared out of the case, just by the force of the objection. A judge before he assumes his office, takes an oath to discharge his duties without fear or favour. He would breach his oath of office, if he accepts a prayer for recusal, unless justified. It is my duty to discharge my responsibility with absolute earnestness and sincerity.’
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The CJI-elect had also exchanged jibes with Attorney-General Rohatgi in public just a month before his confirmation was due. Addressing a gathering on Constitution Day (26 November) in 2016, Rohatgi had pointed out that judges of the country’s highest court had failed to do their duty during the Emergency and reminded the judiciary to stay within its Lakshman rekha
, an allusion to the separation of 
powers in the Constitution between the executive and the judiciary (that drew on a story from the Hindu epic Ramayana
 wherein Lakshman drew a line around the dwelling where his brother Rama’s wife Sita resided which she was not supposed to cross while he was out searching for Rama). Justice Khehar, taking the stage next, pointed out that Indira Gandhi as Prime Minister had passed the 39th Constitutional (Amendment) Act, putting her own election beyond judicial scrutiny. Mentioning the amendment which the government had proposed, he said that the Supreme Court had ‘consistently tried to uphold the basic ethos of constitutional philosophy.’ Addressing the Attorney-General personally, Khehar said, ‘This is the Lakshman rekha
 that you seek.’
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The same day as the Sahara-Birla papers came up for trial, a PIL was also being heard to prevent the seniormost judge’s appointment as the CJI. The petition, filed by a lawyers’ body called National Lawyers’ Campaign, wanted to override the seniority clause, in favour of inducting Justice Jasti Chelameswar. Justice Chelameswar, in a dissenting vote, was the only judge on the bench to side with the government against what he saw as a non-transparent system of appointing judges by the CJI in consultation with a collegium of the four seniormost judges of the court after him. He went public with his disagreements over the working of the collegium (that he was part of) in September 2016 and announced a boycott of its meetings. The petition challenging Justice Khehar’s elevation was dismissed shortly after he became the CJI.
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Bhushan’s declaration that Justice Khehar’s continuing on the bench hearing the Sahara-Birla papers case could give rise to suspicions 
of impropriety resulted in a sudden outburst from the judge. Justice Khehar shut the file in front of him, and said: ‘It is not a fair request but you go to any other bench you want. I don’t want to hear this matter anymore.’
454


Justice Khehar expressed his disapproval over the question of his recusal being brought up only on the third hearing of the case. Justice Arun Kumar Mishra, also on the two-member bench, termed what Bhushan had done as an act of ‘sheer contempt.’
455
 After allowing the Attorney-General to choose between two options, either putting up the matter before the CJI later in the afternoon to reconstitute the bench or setting the next hearing after the winter vacations of the court (by which time CJI Thakur would have retired and his successor appointed), the bench set the next date of hearing on 11 January in the new year, that is, 2017.
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Three days later, on 19 December, Justice Khehar was confirmed by President Pranab Mukherjee as the 44th Chief Justice of the Supreme Court—the first Sikh to hold the post in Indian judicial history. He was sworn in on 4 January 2017. Two days later, Bhushan filed ten additional documents along with another application to initiate an independent investigation into the Sahara-Birla papers. When the case came up for hearing, the petitioners found that the new CJI had recused himself. The bench now comprised JusticesArun Kumar Mishra and Amitava Roy.
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Justice Khehar’s vocal disagreements with the Narendra Modi-led Union government on matters related to the independence of the 
courts—as in the NJAC proceedings and thereafter—heightened tensions between the executive and the judiciary. The NJAC affair had been closely watched by the Union government and the fight between the two wings of the Indian State for control over the other sparked off animated public discussions. While it was acknowledged by quite a few that the process of judicial selections needed major reforms, the threat of an increasingly ‘authoritarian’ government entrenching itself through such reforms was also apprehended.
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Justice Khehar’s behaviour, in what he wrote in his verdicts and what he said in public, even resulted in speculation in certain quarters as to whether he would be superseded. Yet, this equation changed shortly after his elevation as the CJI. Atul Dev, who wrote an in-depth profile of the man for Caravan
 six months into his tenure as CJI, noted, ‘The change was apparent at the first public event attended by the Prime Minister and the newly appointed Chief Justice. Modi complimented Khehar’s ‘quick decisions,’ and, according to the description of his comments by news agency IANS, the Prime Minister reportedly remarked that it ‘would have been good if Justice Khehar had continued to hold the position for some more time (beyond his tenure).’ The Prime Minister’s comments were remarkably warm given how fiercely his government had criticised Justice Khehar’s judgments. For his part, Justice Khehar remarked: ‘We assure you that we will keep within our boundary.’

Since then, some of the government’s actions have shown scant regard for the spirit of the Constitution. Dev argued that under Khehar, the courts had lost some of their combative spirit. For instance, in the cases relating to the implementation of Aadhar, the controversial biometric information-based social identity tracking system backed by 
the Union government, the Supreme Court under CJI Khehar had maintained a loud silence while the government pushed ahead with its intended roll-out.
459
 A month and half into Khehar’s term as the CJI, allegations of corruption in the highest rungs of the judiciary were aired in public. Those were based on the contents of the ‘dying declaration’ of a former chief minister of Arunachal Pradesh who had come to depend on support from the BJP towards the fag end of his political career.

Justice Khehar himself did not emerge entirely unscathed from this unseemly and controversial episode.



15. A Chief Minister Commits Suicide


That which is mine today, was someone else’s yesterday

And shall become another’s day after

Change is the only rule of the world.

But change should be according to rule and in the right manner.
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These words were from a suicide note; the note itself was a peculiar one. It was 60-pages long and found strewn across the floor of the chief minister’s bungalow in Itanagar, the capital of Arunachal Pradesh. Each page, dictated to a stenographer from Uttar Pradesh over two months, was typed in Sanskritised Hindi, numbered, and signed by its author a day before he took his own life. Titled Mere Vichaar
 (or, My Thoughts), it was the ‘dying declaration’ of a man who had been ousted from the seat of government in his state after a tenure of less than five months by a ruling of the Supreme Court. He had, however, continued to stay at his official residence.

Kalikho Pul committed suicide on 9 August 2016. Among the ten bundles that his ‘suicide note’ was divided into after they were 
recovered, four are with the state police department, another four with his three wives and two with his personal secretary. As early as in October 2016, a former Governor of the state raised the matter of ‘explosive secret notes’ left behind by the legislator (at the time of his death).
461
 For several months thereafter, a PDF of this note circulated on the ‘over the top’ encrypted social media platform WhatsApp till, on 8 February 2017—a month after the Sahara-Birla papers were dismissed by the Supreme Court—The Wire website put up a translated version of the entire document online (its Hindi edition was being launched at the time and Pul’s letter was an exclusive article that set the ball rolling) with a few names redacted.
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Besides naming several key politicians from Arunachal Pradesh (including its chief minister) and several members of the party that Pul formerly belonged to—including a former president of the party who had allegedly coerced him to pay bribes—the document levelled an array of stunning allegations of corruption in the country’s highest court. Perhaps fearing backlash from the judiciary, no media outlet (including the Wire) disclosed the identities of the judges named.
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Speculation went into overdrive. Deeming it in the ‘public interest,’ the Campaign for Judicial Accountability and Reforms (CJAR) sought to put the rumours to rest by uploading the entire note without redaction on its website. In an appended statement, the group stated: ‘Though it is not necessary that all the allegations contained in the note (and) even those which are made from his (Pul’s) personal knowledge are 
factually correct, yet a suicide note is treated like a dying declaration and needs to be taken very seriously.’
463
 The CJAR endorsed the call given by former Governor of Arunachal Pradesh Jyoti Prasad Rajkhowa for an ‘in-depth investigation,’ and urged that the allegations be probed by an SIT constituted by a bench of the five seniormost judges of the Supreme Court whose names were ‘not mentioned in the suicide note.’
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The last clause was relevant; Pul alleged that the judge who had recently been made CJI (Justice JS Khehar), and the judge next-in-line to succeed him (Justice Dipak Misra, who would go on to become the 45th CJI) had pressured him through intermediaries to pay bribes in exchange for a ‘favourable’ judgment. Pul had been expelled from the Arunachal Pradesh wing of the Congress in April 2015, for ‘anti-party activities.’ The former Cabinet minister in the Congress-ruled state came out with allegations of ‘rampant corruption’ and ‘financial indiscipline’ in the Nabam Tuki-led government in which he had held the portfolio of health and family welfare.
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In December 2015, Pul quit the party and took 29 members of the legislative assembly with him. Two months later, he formed a provisional government with renegade Congress legislators and support from the BJP. He joined the People’s Party of Arunachal shortly. Pul’s minority government was formed without a floor test after the Tuki regime was ‘dismissed’ in an assembly session at a makeshift venue, summoned by Governor Rajkhowa a month before it was due.
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Ironically, it was on Republic Day (26 January) 2016 that the Governor, a representative of the central government in the states, imposed President’s rule in Arunachal Pradesh at the behest of the government in New Delhi. The state assembly was, for the time being, kept under ‘suspended animation.’ The very next day, the Supreme Court set up a constitution bench to look into the legality of the government’s move. Justice Khehar presided on the bench which included Justice Misra and three others. The government under Pul’s leadership took over charge from the Governor on 19 February. The court did not move against this development at the time, reserving its verdict on the constitutionality of the Governor’s decisions for 22 February.

On 13 July, the apex court unanimously quashed the Governor’s decision to advance the date when the assembly was to be in session which had ultimately toppled the elected Congress-led regime the previous year. It imposed status quo ante
 as on 15 December 2015, annulling Pul’s elevation to the head of the state government, reinstating Tuki as chief minister.

The 331-page verdict by Justice Khehar with concurring opinions provided by Justices Misra and Madan B Lokur termed the Governor’s move and what had followed as a ‘thrashing given to the Constitution.’ ‘The Governor must remain aloof from any disagreement, discord, disharmony, discontent or dissension, within individual political parties,’ the Constitution bench noted.
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Tuki, now reinstated, resigned a few hours before he was called upon to prove his majority on the floor of the house. He was succeeded by Pema Khandu, son of former chief minister Dorjee Khandu of the Congress. Khandu himself quit the party in September 2016 with 43 other legislators. He joined the BJP three months later
.

The allegations against the judges in Pul’s suicide note pertained to the period when the Governor’s order had been under judicial review. ‘While the legislators of Arunachal are for sale and so too the Congress, it grieves me to think the unthinkable—that even the Supreme Court judges have been sold,’ the note claimed, continuing: ‘I and my associates were contacted several times to say that the decision could be made in my favour. For this they asked me for a bribe of ₹86 crore. I am an ordinary man. I don’t have the kind of money that is needed to buy the Supreme Court, the Supreme Court judges and their judgments, nor do I want to do so.’
468


Pul alleged that he was approached by several ‘brokers of justice’—intermediaries on behalf of the judges hearing the petition that would decide whether his government would stay or fall—asking him for bribes. The last such occasion had been on the night of 12 July, a few hours before the verdict was announced, asking him for an ‘advance’ payment of ₹9 crore to obtain a month’s adjournment of the decision. The remaining sum, ₹77 crore, would have to be paid later to secure a favourable verdict. Of the ₹86 crore, it was alleged that Justice Khehar’s youngest son, Birender, (referred to in the note as ‘Virender’) had approached an associate of his demanding ₹49 crore.

Birender Singh Khehar is a practising lawyer in the Punjab and 
Haryana High Court.
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 When Atul Dev, writing for the Caravan
, approached the younger Khehar for his comments on the allegations against him, he was evasive and tried to make the reporter reveal his sources. Dev wrote: ‘When I spoke to Birinder on the phone in March (2017), he said he had ‘no idea whatsoever’ about the Pul matter. ‘Who is that?’ he replied when I asked for a comment on Pul’s allegation against him. When I told him I hoped to meet him because I was trying to hear the perspectives of people who had known Khehar, he said, ‘Can we stop playing cat and mouse with each other?’ Then, he said, ‘Why don’t you tell me, who all have you met?’—a question he repeated several times during our five-minute conversation.’
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Justice Misra, the other sitting judge named in Pul’s note who was in service at the time the letter was revealed, had allegedly approached Pul for a bribe of ₹37 crore through his ‘brother,’ Aditya. This claim was factually incorrect. Dev wrote: ‘Dipak Misra does not have a brother named Aditya. ‘Actually, Kalikho Pul got the wrong 
person,’ one of Misra’s relatives told me. ‘He mentions someone called Aditya Misra, who is supposed to be his brother. It is not Aditya Misra, it is Aditya Mahapatra, who is his brother-in-law—his wife’s brother.’’
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Pul claimed that as late as 25 July, a fortnight after the former chief minister was removed from office, a certain Ram Avtar Singh had been in touch with him on behalf of Justice Khehar, promising to upturn the verdict if paid ₹31 crore. ‘When and how a petition is to be filed, he (Justice Khehar) has already figured it out,’ the note claimed.
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The suicide note alleged other instances of judicial corruption. Pul alleged that a former CJI, the late Justice Altamas Kabir, had extracted a bribe of ₹36 crore through his son to give a faulty verdict in a case related to a multi-crore scam in the public distribution system that took place in Arunachal Pradesh when the state government was under Tuki and Khandu Senior. Another former CJI, Justice HL Dattu, had allegedly been paid ₹28 crore by Tuki to stay a High Court decision ordering a CBI probe into charges of providing undue favours to various members of his family during his tenure as state public works department (PWD) minister in 2006, Pul’s note alleged.
474
 Dattu, the current head of the National Human Rights Commission (NHRC), had reportedly been selected for the job even before retiring from the Supreme Court in 2015.
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If his note is to be believed, Pul was disturbed by what he had found out about the working of the higher judiciary. ‘When the text of 
law does not change, how come the decisions of judges change? Why does the verdict of victory and defeat in a case change time and again? The changing verdict tells us that judges have been sold. But the truth is not altered by these.’
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The former chief minister’s allegations of corruption were not limited to the judiciary. Pul, who won his first assembly seat in 1995 on a Congress ticket and remained with the party for most of his career, said in his note that ‘the entire Congress structure is corrupt.’
477
 Allegations of corruption and administrative irregularities were levelled against senior state leaders including Pema Khandu and his deputy Chowna Mein as well as former chief ministers Tuki and Dorjee Khandu. (Khandu Junior and Mein switched over to the BJP after the note was written.) Pul alleged that on Dorjee Khandu’s instructions, while he was in power, he had delivered ₹6 crore to Pranab Mukherjee. The allegations levelled by Pul related to the time Mukherjee was Union minister for finance in 2009 when he had allegedly sanctioned an advance of ₹200 crore from the Centre to bail out the cash-starved government of a Congress-led state, that is, Arunachal Pradesh. Pul also claimed to have met Motilal Vora, treasurer of the All India Congress Committee four times in 2008 to deliver a total of ₹37 crore, allegedly on behalf of the older Khandu.

Pul claimed to have met senior party members in the national capital multiple times after being expelled, in 2015 and 2016, to expose the large-scale misadministration of public resources that had been going on within the Tuki government. The letter claimed that Pul met senior Congress leader Kamal Nath on four occasions during this time. Nath, the longest-serving Parliamentarian, has held a 
number of important ministerial positions in the Union government, and is chief minister, Madhya Pradesh. He had been accused of being involved in the anti-Sikh pogroms in Delhi in 1984.
478
 Pul alleged that Nath had asked him for a bribe of ₹130 crore to take up his cause. The head of the state wing of the party at the time V Narayanasamy, whom Pul claimed to have met thirteen times in the period, had also demanded ₹110 crore from him, ‘for the party fund and for himself.’
479
 Narayanasamy was appointed as the chief minister of the Union territory of Puducherry in May 2016. Sonia and Rahul Gandhi (who were president and vice-president of the Congress at the time) had denied Pul a hearing.

Senior advocate and MP Kapil Sibal allegedly asked Pul for a bribe of ₹9 crore at his Jor Bagh residence in Delhi to ‘scuttle’ a petition being argued by him in the Gauhati High Court related to the Tuki government. The decision came in Pul’s favour, after he paid Sibal, who was representing the other side, ₹4 crore in advance. ‘Lawyers and every judge takes bribe on his directions, gives false judgments and dances to his tunes,’ Pul alleged about Sibal.
480
 He claimed that on one occasion the lawyer MP even chartered a flight to Guwahati and managed to reverse a High Court order within half an hour. Incidentally, it was Sibal who was handling the petition that would decide the fate of Pul’s government when it went to the Supreme 
Court.
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 Pul further alleged that Sibal took up the case at the instructions of the then Congress president Sonia Gandhi and was promised a seat in the upper house of Parliament in return. Sibal was nominated to the Rajya Sabha on 5 July 2016, eight days before the Supreme Court brought down the Tuki government.

Pul ended his suicide note with a call-to-action: ‘Every breath and every moment I have sacrificed for the welfare of the people. If even 0.1 per cent realise the intent behind my message and my sacrifices, and are inspired to effect some improvement in their modes of thinking and action—rejecting greed, aggressive pursuit of self-interest and rancour and devoting some time to constructive acts—it would be worthwhile. I want the voice of my heart, my thoughts, experiences and message to reach as many people as possible so that I can reason with you, prod you awake and give you confidence and strength in the fight for truth.’
483
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The reactions to Pul’s note were cautious. It did not provide any evidence to substantiate claims of political and judicial corruption. There was suspicion at the time within the higher judiciary that the allegations could be a political manoeuvre to rein in the new CJI.
484

 ‘Such allegations are bound to be there in the bar. They are baseless,’ one of the judges named in the note (who was not identified) told the Telegraph
.
485
 However, if authentic, Pul’s note was leterm mortem—
a ‘dying declaration.’ Under Section 32(1) of the Indian Evidence Act, 1872 such a statement would be admissible as evidence.

‘When the statement is made by a person as to the cause of his death, or as to any of the circumstances of the transaction which resulted in his death, in cases in which the cause of that person’s death comes into question, such statements are relevant whether the person who made them was or was not, at the time when they were made, under expectation of death, and whatever may be the nature of the proceeding in which the cause of his death comes into question,’ the law states.
486
 A dying declaration is considered credible and trustworthy evidence based upon the general belief that most people who know they are about to die do not lie.
487


At the very least, an investigation into the suicide note was necessary, it can be argued. Yet, the executive showed no signs of seriousness in investigating the case. Instead, it was pressuring those raising the issue in Itanagar—Pul’s survivors and political activists in the state—into silence.
488
 On 17 February 2017, Dangwimsai Pul, the eldest of Kalikho’s three widows, wrote to CJI Khehar. She asked for an FIR to be registered based on the contents of her dead husband’s letter. This implied that a probe be carried out into the allegations against the judges of the Supreme Court named by her husband, including Khehar himself.

She argued: ‘I understand that in the judgment of K Veeraswami v. 
Union of India
 a Constitution bench of this court had directed that though judges of the higher judiciary are amenable for corruption investigation under the Prevention of Corruption Act, 1988 but to safeguard their independence and to save them from harassment at the hands of the executive, any FIR and investigation of a judge at the higher judiciary would require prior permission of the Chief Justice of India.’ Addressing the conflict of interest that would arise, she continued: ‘The judgment further says that if the allegations are against the Chief Justice then the permission required would be of other judges, which would obviously mean the next seniormost judge available.’
489


The Veeraswami
 verdict in 1991 had clarified that to protect the independence of the higher judiciary, the CJI would have to be ‘consulted’ by the Union government and his opinion be given ‘due regard’ before registering an FIR against any judge of a High Court or the Supreme Court under the Prevention of Corruption Act or the relevant section of the CrPC. ‘If the Chief Justice is of opinion that it is not a fit case for proceeding under the Act, the case shall not be registered,’ the Supreme Court had noted and in case the allegations pertained to the CJI himself: ‘... any other Judge or Judges of the Supreme Court’ was/were to be consulted. A similar round of ‘consultation’ would have to follow to seek ‘sanction’ for prosecution, that is, for filing a charge-sheet against the accused after the investigation.
490


As the CJI himself was named in the suicide note, in the interest of probity and fairness, the responsibility of granting or denying sanction ought to have passed on to the judge next in seniority after him. In this case, that would have been Justice Misra, also named in Pul’s note. ‘
I

am sure that you will have the matter placed before the appropriate judge in accordance with the judgment in Veeraswami
 case for consideration of my request,’ the letter asked of the CJI. The third judge in terms of seniority would then be Justice Jasti Chelameswar.
491


The CJI, only the ‘first among equals’ in matters of law, who sits at the top of the judicial hierarchy deals with both its administrative and judicial aspects.
492
 On the question of granting his assent to filing an FIR against a judge, as Dangwimsai Pul pointed out, the matter was to be dealt with strictly on the administrative side—the procedure to deal with such a contingency was already in place and her letter had not ‘prayed’ for judicial relief. It, therefore, came as a shock when on 22 February 2017, CJI Khehar deflected the question of an independent inquiry and converted the suicide note itself into a criminal writ petition. It was listed the next day before a two-judge bench of the apex court comprising Justices Adarsh Kumar Goel and Uday Umesh Lalit.

Court Number 13 of the Supreme Court bustled with spectators on the morning of 23 February. Senior counsel for the petitioner, Dushyant Dave, asked why the CJI had not recused himself from the case when there was a clear ‘conflict of interest.’ ‘We had sought an administrative direction, why was it taken on the judicial side?’ asked Dave. He hinted that attempts were being made to pressure him against taking the matter any further. ‘There was a development on Monday (20 February, three days earlier) evening. A former judge of the Supreme Court met me on behalf of the CJI. I do not want to say more. I beg your lordships to stay away from this case.’
49
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Dave also pointed out that it was not befitting for a matter of such seriousness to be heard by a bench consisting of two judges who were relatively junior. At the time, Justice Goel who was presiding on the bench ranked 13th in seniority among the court’s 28 judges while Justice Lalit was 17th. The petition appeared to have been allotted in an arbitrary manner. Even if the matter had to be listed before a bench instead of initiating the procedure regarding the registration of an FIR, Dave pointed out that Justice Goel’s presence on the bench was especially inappropriate. He was known to have been acquainted with Justice Khehar in the past. They share their alma mater
 (both had studied law in Panjab University, a year apart in age) and were colleagues in the Punjab and Haryana High Court after joining the bench. Dave said it would have been better for the judge to have recused himself; Justice Goel refused. The petition was withdrawn. Any adverse or non-committal response from the court would put things either in a state of limbo or dash whatever hope remained for an investigation to be initiated.
494


In fact, the constitution of a two-member bench to hear a petition that would decide the fitness of the country’s two seniormost judges to even continue holding office was itself surprising. When Justice Chinnaswamy Swaminathan Karnan became the first judge in the history of the higher judiciary to have contempt proceedings initiated against him and thereafter, sentenced to prison, it was a bench of the seven seniormost judges of the court empanelled by CJI Khehar which would pass the order. The bench was constituted to initiate suo motu
 contempt proceedings against Justice Karnan. This bench first took away the legal validity of Justice Karnan’s rulings and then sentenced him to six months in prison on contempt charges—the maximum 
sentence possible under the law—on 6 May 2017.
495
 Moreover, it put a ‘gag order’ on the press from publishing any ‘further statement made’ by the judge after his arrest.
496


Justice Karnan, a former judge of the high courts of Madras and Calcutta, had sent a letter to the Prime Minister on 23 January 2017 which listed 20 incumbent and former judges of various courts (including four judges of the apex court) who he alleged were corrupt as well as three other officers of the Madras High Court who he implied had detailed knowledge and proof what these 20 judges had done.
497
 Justice Karnan had suggested that they be investigated by central agencies.
498
 Karnan, who comes from a Dalit family, had earlier flagged instances of casteism (approaching the National Commission for Scheduled Castes and even hosting a press conference, an extraordinary procedure for a judge) and sexual harassment by his fellow judges. He also pointed out discrepancies in the appointment of new civil judges.
499

 Discontentment within the bench had ultimately fomented his transfer from the Madras High Court.

Even after the Supreme Court intervened to strip Justice Karnan of his duties as a judge on 15 February, it persisted in its show of strength. This was the first time it had convened a seven-member bench to hear a contempt case against a fellow judge. The bench ordered the judge to undergo a medical examination for mental instability in early May. The recalcitrant judge responded by summoning the seven Supreme Court judges to his court—by now, the order had been shorn of legal validity—which resulted in the order for his arrest being issued. Even if one were to argue that his charges had been entirely baseless and his consequent actions bad in law, the swiftness with which the top court had mobilised its full ballast to impose unprecedented penalties on Karnan was notable in contrast to the CJI’s response to the petition over Pul’s allegations in the same period.

The President of India, the authority that formally appoints or removes a judge, was himself named alongside the two Supreme Court judges in Pul’s letter. In these circumstances, after withdrawing from the Supreme Court, Dangwimsai Pul wrote to Vice-President Hamid Ansari on 28 February 2017.
500
 She appealed to him to direct three or five of the seniormost judges of the Supreme Court (excluding the two 
seniormost judges allegedly implicated in the suicide note) to form an SIT to look into the allegations. Ansari’s term ended in August that year with M Venkaiah Naidu of the BJP taking over from him. An investigation is yet to begin.
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Pul’s suicide note received an anti-climactic burial. Despite violent protests gripping Arunachal Pradesh after the state leader’s death and his three widows uniting to appeal for an investigation into the allegations of his suicide note, neither the BJP-led government in New Delhi nor the state government in Itanagar showed any inclination in investigating the allegations.
501
 While the state government passed on the decision to the Union government, the latter did not call for an investigation. Dasanglu Pul, the youngest of Kalikho’s three wives, has succeeded him as a member of the legislative assembly in her late husband’s constituency of Hayuliang on a BJP ticket. Kalikho Pul himself had been rumoured to have been in talks over joining the same party. He had set off to meet senior BJP leaders in Guwahati the morning before the day of his suicide and had met Chowna Mein, second-in-command in the state government, at his official residence a day earlier. Sudhanshu Mittal, the last central leader from the BJP who spoke to Kalikho Pul the night before his suicide, confirmed to the media that the former chief minister had been scheduled to fly to Delhi for a meeting the very next day.
502


Dangwimsai Pul alleged that despite several attempts, Prime Minister Modi, who had been on good terms with Kalikho Pul, refused to grant her a hearing. Having hit the wall on the judicial end, on 10 
March, she united with activists and advocates to join a Bhrashtachar se Aazadi
 (or Freedom from Corruption) public rally at Jantar Mantar in central Delhi—the administratively-designated spot for civil society protests. Alongside advocate Prashant Bhushan and activists Yogendra Yadav, Aruna Roy, Medha Patkar and others, Dangwimsai Pul addressed the rally: ‘I’m not fighting for justice only for him (Kalikho Pul) but for all Indians. Instead of trying to suppress the evidence and dismiss it, we need a proper and independent investigation into it.’
503


Bhushan pointed out that there could have been an ‘ominous connection’ between the Sahara-Birla diaries and Pul’s suicide note.
504
 The dismissal of the Sahara-Birla papers had raised eyebrows, not merely because of the criticism of the Supreme Court verdict or the allegations of corruption against the former CJI. The way in which the new bench constituted by Justice Khehar after recusing himself, had dismissed the papers in their entirety, raised questions.

Apprehensions have been voiced about the functioning of the judiciary over the last several years—a topic which came to a boil on 12 January 2018 under Justice Khehar’s successor, Justice Dipak Misra. That day, in an unprecedented move, four of the seniormost judges of the court after the Chief Justice of India addressed the media and raised doubts over how CJI Misra was using his position as ‘master of the roster’ while constituting benches in a number of ‘sensitive’ cases.



16. Judicial Aloofness


On 7 May 1997, a full bench of the Supreme Court adopted a charter of judicial ethics that continues to govern the behaviour of judges inside and outside the courtroom. The Restatement of Values of Judicial Life was ratified by the Chief Justices’ Conference in 1999 and adopted by all High Courts subsequently. Its first clause reads:

Justice must not merely be done but it must also be seen to be done. The behaviour and conduct of members of the higher judiciary must reaffirm the people’s faith in the impartiality of the judiciary. Accordingly, any act of a Judge of the Supreme Court or a High Court, whether in official or personal capacity, which erodes the credibility of this perception has to be avoided.
505


The 15 points which follow are partial reiterations of the values enshrined in the first. For instance, Clause 8 of the charter reads: ‘A judge shall not enter into public debate or express his views in public on political matters or on matters that are pending or are likely to arise for judicial determination.’ Clause 9 of the charter states: ‘A judge is expected to let his judgments speak for themselves. He shall not give interviews to the media.
’

A couple of breaks from this charter in recent memory are recounted below.
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‘An extraordinary event in the history of any nation, and of this institution, the judiciary’ was how one of its protagonists, a senior judge, described it.

In fact, he was next in seniority to none but the CJI himself.
506
 On the afternoon of 12 January 2018, an impromptu press conference— visibly disorganised—was summoned by the four seniormost judges of the Supreme Court after the CJI—Justices Jasti Chelameswar, Ranjan Gogoi, Madan B Lokur and Kurian Joseph—in an apparent and obvious violation of Clause 9 of the charter. What the collegium judges told the frenzied gathering of journalists with some lawyers and activists made it clear that they intended to violate Clause 8 of the charter as well.

All was not well within the walls of the Supreme Court, they revealed ‘with no pleasure.’
507
 Hours earlier, they had tried to resolve the dispute with CJI Dipak Misra. Failing in their endeavour, they were speaking out so that it would not be pontificated decades later that the judges of the court had ‘sold their souls’ at a moment when the judicial order was in crisis.
508


The four judges had stuck their neck out by breaking from precedents about how judges were expected to behave in public. Three of them were up for retirement within the year while Justice Gogoi was at that juncture next in line for the CJI’s chair (the incumbent would pass the age of retirement on 2 October 2018). As per convention, his 
appointment would have to be endorsed by Justice Misra. Post-retirement appointments, almost a staple for several retired judges of the apex court, also depend entirely on the goodwill of the executive.
509
 In statements to the media, Justices Chelameswar and Joseph said that they would not be seeking employment from the government after retiring.
510


In an undated letter circulated after the press briefing that was supposed to have been written two months earlier, the judges had already raised the issue that the CJI was breaking from ‘well-settled and time honoured conventions’ of the court as the ‘master’ of the roster. The CJI, while equal to his fellow judges on judicial matters, holds the privilege of maintaining the roster of cases assigned to the court’s various benches. The four judges pointed out that this was merely a matter of convention, ‘devised for a disciplined and efficient transaction of business of the court but not a recognition of any superior authority, legal or factual of the Chief Justice over his colleagues.’ CJI Misra, they alleged, had been deciding the size and composition of benches allotted to certain cases without heeding the accumulated wisdom of the court’s long history.

This was not a new development. The letter referred to those who had held posts in the recent past and had set off this trend. The judges wrote: ‘There have been instances where cases having far-reaching consequences for the Nation and the institution had been assigned by the Chief Justices of this court selectively to the benches “of their preference” without any rational basis for such assignment. This must be guarded against at all costs.’
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What were the cases the four were referring to and who were the judges empanelled on the benches? The letter pointed out just one instance—the two-member bench which heard arguments in RP Luthra v. Union of India
 on 27 October 2017, consisting of Justices AK Goel and UU Lalit.
512
 The majority verdict of a five-member Constitution bench of the Supreme Court which scrapped the NJAC in 2015 had recommended a new memorandum of procedure (MoP) for appointments to the higher judiciary, within the existing system.
513
 The bench’s order in the RP Luthra case questioned the delay in finalising the MoP.
514
 The proposal drawn up by the collegium, the five seniormost judges of the court, was yet to be ratified by a full bench of the Supreme Court and the Chief Justices’ Conference. The letter to the CJI that was circulated by the four dissenting judges after making their statement pointed out that these were the only two bodies competent to decide on the new MoP. The two-member bench constituted by the CJI consisting of relatively junior judges not privy to the collegium’s discussions had presumed itself fit to try a case which had already been decided by a larger bench, the judges maintained.
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The judges’ press conference unleashed widespread speculation regarding the malaise that, they alleged, had taken hold of the Supreme Court. Verdicts delivered by the highest court of the land became suspect. Were they delivered by a bench constituted, as the four seniormost judges after the CJI put it, as per the ‘preference’ of CJI Misra? In using the discretion accorded to the ‘master’ of the roster, was the CJI overstepping his bounds as merely the first among equals?

Revelations in 2017 on the circumstances surrounding the death of Judge Brijgopal Harkishan Loya, caused a furore. The judicial proceedings in this case were being keenly watched—they could implicate the ruling party’s second-in-command, Amit Shah. At the time of his death, Judge Loya had been hearing a petition before a CBI special court related to alleged extra-judicial murders by the Gujarat police of an alleged extortionist named Sohrabuddin Sheikh and a known associate of his, as well as the alleged rape and killing of his wife Kausar Bi. The petitioners pointed towards a sinister role in the whole affair of Shah, the national president of the BJP. During his time as the home minister of Gujarat in Narendra Modi’s Cabinet, Shah was alleged to have been part of a group of politicians and senior police officials that initially patronised Sohrabuddin.
516


Two separate petitions calling for an investigation into the death of the CBI judge reached the top court. On 10 January 2018, these were clubbed and listed before Court Number Ten with Justices Arun Kumar Mishra and Mohan Shantanagoudar on the bench—once again, a two-member bench consisting of relatively younger judges. The press conference by the four dissenting judges was held a couple of days later, in fact, only three hours after a second hearing on the Judge Loya matter had taken place. The letter released by the four collegium judges 
made no mention of this—the petitions to probe Judge Loya’s death would reach the apex court roughly two months after the letter was written—but when pressed by journalists, Justice Gogoi admitted that the way in which CJI Misra had dealt with the petitions related to Judge Loya’s death was a matter of concern. Pushed further on whether the series of events called for Justice Misra to be impeached, Justice Chelameswar, was visibly circumspect: ‘Let the nation decide. We are nobodies to decide.’
517


The morning after the momentous coming-out of the four judges, a comment in the Chandigarh-based daily Tribune
 by its then editor-in-chief Harish Khare tried to read between the lines of what had been said by the judges.
518
 The tremors unleashed by the Modi ‘wave’ in the legislature and the executive had made their way into the judiciary, Khare believed. The references made by the four seniormost judges after the CJI to the RP Luthra order and the allotment of the Judge Loya case could lead to no other conclusion. Khare argued that since the creation of the Indian nation-state, ‘the executive-judiciary balance’ has been determined largely by the ‘nature of political dominance’ enjoyed by the party at the centre. ‘The new India, with its insistence on introducing a new normal, was bound to make such a demand on the judiciary as an institution.’
519


Khare argued against harbouring any illusion that judges are saints, ‘or even sants
’ (which means ascetics to Sikhs and Hindus). ‘We do know that they do not live in ashrams (or places of religious retreat) or 
go on solo meditation retreats in distant monasteries. They are not untouched with current raging passions, furies and the certainties of the day. They all have closets at home. Many, if not all, also have feet of clay. And, though we pretend to not have a system of judges being ‘political appointees,’ some judges do have political alignments and leanings and patrons. Institutional pride and prestige compete with individual weaknesses and vulnerabilities. At the highest level of judiciary, the institution wins. So we like to presume.’

Khare added: ‘We presume wrongly. That is the only inference possible from the indictment in the Chelameswar Four charge-sheet.’
520


This had not been the first time that judges of the Supreme Court had sharp conflicts among themselves over the handling of cases. It had happened earlier in November 2017, when the second-most senior judge (Justice Chelameswar) had passed an order for a case to be put up before a Constitutional bench which the CJI annulled the very next day and put up the matter before a bench of his own choosing. Only this time round, the allegations had pertained to corruption in the higher judiciary itself.
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Prasad Education Trust, a trust owned by the Prasad Group, runs engineering and management institutes in Uttar Pradesh. Between June 2016 and May 2017, on two separate occasions, the Union ministry of health and family welfare had denied it a licence to continue offering courses in a new medical college set up by the trust, after reviewing reports submitted by the Medical Council of India (MCI). The trust challenged the government’s decision and its plea was heard by the apex court between August and September 2017. Two different benches 
of the Supreme Court, both headed by CJI Misra and including Justices Roy and AM Khanwilkar, had allowed admissions to continue—first, on 1 August, directing the government to reconsider its decision
521
 and when denied permission yet again, on 24 August, allowing the matter to be sent back to the Allahabad High Court (which had already heard the case).
522
 The CJI had been hearing several petitions related to the delisting of ‘similarly placed’ medical colleges by the MCI at the time.
523


The CBI lodged an FIR on 19 September 2017 against individuals allegedly part of a conspiracy to bribe ‘senior relevant public functionaries’ to get a favourable verdict from the apex court.
524
 Raids led to a recovery of ₹2 crore in cash and the bureau arrested Justice Ishrat Masroor Quddusi, a retired judge of the Odisha High Court, along with officials of the medical college and other middlemen (including a hawala operator). As per the CBI’s FIR registered under the Prevention of Corruption Act, 1988 and the relevant section of the Indian Penal Code (IPC), the arrests were made after the CBI received ‘reliable information’ that the retired judge and representatives from the trust would be handing over large sums of cash to one Biswanath Agrawala, a ‘private person’ based in Bhubaneswar who had claimed ‘close contact with senior relevant public functionaries’ and assured them of his ability to get the matter settled in the court in the trust’s favour.
525
 In January 2018, the Wire reported on how tapped phone conversations between the conspirators had apparently led the CBI to make the 
arrests. The article was withdrawn after a court injunction.
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A day before the arrests, a bench comprising CJI Misra, and Justices Khanwilkar and DY Chandrachud, directed that the medical college’s licence for the academic year 2017–18 not be renewed. It also refused to allow the MCI to encash the college’s bank guarantee and allowed courses to continue for students already enrolled in 2016–17. While the Union government had suspended the licence for 2018–19, the bench directed the MCI to carry out fresh inspections within three months.
527
 For reasons known only to the Supreme Court, its website did not upload this order till the evening of 21 September, two days after the CBI had registered its FIR.
528


Two separate petitions were filed before the Supreme Court after these developments. As an attempt to fix a judicial proceeding seemed apparent, the CJAR petitioned for the investigation to be taken over by an SIT under the directions of a retired Chief Justice of the Supreme Court.
529
 A similar petition was filed by senior advocate Kamini Jaiswal, alleging that the matter involved ‘corruption in the very highest echelons of power, including the justice delivery system.’ It reasoned that the involvement of an investigative agency under the government’s control, namely the CBI, would compromise the independence of the judiciary. It asked for the matter to be put up before a Constitutional bench of the five seniormost judges of the court. Significantly, the petitioners urged that the bench exclude Chief Justice Misra, on 
procedural grounds, as he had passed multiple orders on the medical college case as a presiding judge.
530


The spectacular series of events that unfolded drew much comment in the media and elsewhere; they nevertheless bear repetition. Jaiswal’s petition was put up on an urgent basis on 9 November 2017 before a bench consisting of Justices Chelameswar and S Abdul Nazeer.
531
 While the proceedings were in swing, an administrative official of the court delivered a copy of a circular issued by CJI Misra annulling the bench and posting the matter before another bench presided by himself. However, the bench proceeded to pass an order directing the matter be put up on 13 November before a Constitutional bench consisting of the ‘first five judges in the order of seniority of this court.’

The order noted: ‘The FIR contained certain allegations which are disturbing. The allegations pertain to the functioning of this court. On perusal of the FIR which was placed before us in the morning, we thought it necessary and proper to take up the matter immediately.’
532


The petitioner’s arguments (the order explicitly refrains from venturing into what they were) had earned the bench’s attention. But the order was not followed. Instead, the next day, a five-judge bench led by CJI Misra that included Justices Mishra, Roy, Khanwilkar and RK Agrawal took up the case for themselves. The order passed by the bench put aside the previous order and held that ‘there cannot be any direction to the Chief Justice of India as to who shall be sitting on the 
bench or who shall take up the matter as that touches the composition of the bench.’
533


Reasserting the power of the ‘master of the roster,’ the order held: ‘On the judicial side, he (the CJI) is only the first amongst the equals. But, as far as the roster is concerned, as has been stated by the three-judge bench in Prakash Chand (supra) [State of Rajasthan v. Prakash Chand and others]
, the Chief Justice is the master of the roster and he alone has the prerogative to constitute the benches of the court and allocate cases to the benches so constituted.’
534


The hearing itself was quite a spectacle. The bench appeared to have been convened so hastily that two of the seven chairs initially placed on the dais of the court were removed minutes before the proceedings began—Justices AK Sikri and Ashok Bhushan who had been hearing the matter earlier were no longer part of the new proceedings. Instead, several lawyers unrelated to the proceedings walked into the Court Number One that day. Although only the Supreme Court Bar Association (represented by its president RS Suri) had been attached as a respondent on its request, the bench entertained all submissions related to the subject as well.
535


Prashant Bhushan, appearing on behalf of CJAR, had previously alleged that the ‘senior relevant public functionaries’ referred to in the CBI’s FIR had been none other than the CJI himself. ‘The FIR is very clear that there are allegations against the bench of CJI,’ he had said.
536
 He asked Justices Sikri and Bhushan to not put up the matter before the CJI to avoid a conflict of interest—the CJI would, in effect, be a ‘judge in his own cause.’ Once again, he asked for the CJI’s recusal. ‘
Nonsense,’ Misra replied. ‘There is not a word in the FIR about me. You are now liable for contempt.’ ‘So, issue a contempt notice,’ Bhushan said. The CJI retorted, ‘You are not worth it.’
537


Bhushan eventually stormed out of the courtroom, frustrated that arguments from all and sundry were being entertained while the petitioners themselves were not heard. Amidst the cacophony, advocate Gaurav Bhatia termed Bhushan’s attempt to get the CJI to recuse himself ‘an attempt to get favourable orders by terrorism.’
538
 Bhatia, besides being an honorary secretary of the Supreme Court Bar Association, was a national spokesperson of the BJP. Eventually, the order was passed by the court in the absence of the petitioner’s counsel.

Jaiswal’s petition for an independent investigation into the FIR was dismissed on 14 November 2017. The three-member bench comprising Justices Agrawal, Mishra and Khanwilkar held that the petitioner had indulged in ‘forum shopping,’ that is, attempted to get favourable orders passed by choosing amenable judges, but stopped short of initiating contempt proceedings.
539
 CJAR’s petition was dismissed shortly afterwards, on 1 December. This time, the bench went a step further and imposed a penalty of ₹25 lakh on the petitioners. The litigants were guilty of ‘scandalising the highest judicial system of the country.’ The penalty was to be paid to the Supreme Court Bar Association Advocate’s Welfare Fund.
540


The medical college bribery scandal was not the last politically-charged case where the size and composition of benches in highly-publicised cases was questioned. The tussle over the CJI’s discretion as ‘master of the roster’ which was highlighted by the CJAR verdict in 
November 2017 had been set off a month earlier during the hearing on the MoP in the RP Luthra case and had continued, on the very morning of the press conference by the four judges, when the bench decided to hear the petitions for an independent probe into Justice Loya’s death in January 2018.

The episode culminated in the court declaring a new ‘subject-wise’ roster system based on judges’ specialisations. All PILs and ‘letter petitions’ were to be heard by the CJI, as had been the convention previously.
541
 A motion to impeach the CJI raised on 20 April 2018 by 71 MPs in the Rajya Sabha from various Opposition parties, another first in the history of the judiciary, was stopped in its track by the Speaker of the Rajya Sabha (who is the ex officio
 Vice-President of the country) M Venkaiah Naidu on technical grounds.
542
 Naidu reasoned that such a move had a ‘serious tendency of undermining the independence of judiciary.’
543
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It is customary for members of the country’s highest court to have morning tea in the judge’s lounge before the day’s proceedings begin. On 16 January, four days after the four judges had made public the discontent brewing within the ranks of the judiciary, the matter came up for discussion among those present at the daily ritual. One of the judges, Arun Kumar Mishra, if reports are to be believed, had an outburst of emotion that morning. Complaining that he had been ‘unfairly’ singled out by his fellow judges, Justice Mishra reportedly broke down. ‘The 
only thing I have earned in my life is (my) reputation and you (the four collegium judges) have tried to attack it. How do you propose to give it back to me? You should have killed me with a bullet rather than attacking my reputation,’ he said. CJI Misra had reached out to comfort him, after which the two retired to the elder judge’s chambers.
544
 According to reports, Justice Mishra was irked by the references to him as a ‘junior’ judge and made his displeasure known.
545


The original two-member bench hearing the Judge Loya case, late in the evening of the day which had begun with this unusual outburst, uploaded an order on the Supreme Court’s website. It directed that the matter be ‘put up before the appropriate bench’ for the next hearing. Justice Mishra would no longer be part of its proceedings.
546
 It would be a three-member bench headed by CJI Misra with Justices Khanwilkar and Chandrachud that would dismiss the petitions seeking a probe into the CBI special court judge’s death in April 2018.
547
 The judgment was hotly debated—criticised for delivering a ‘trial court verdict—without actually holding a trial.’
548


Justice Mishra had begun his career as a judge in the Madhya Pradesh High Court in Jabalpur in October 1999. His father Hargovind Mishra had served on the bench there. His appointment was made permanent two years later. Justice Misra, elder to him by two years, had been serving in the same court since 1997 and would remain there 
till 2009, leaving to take over as Chief Justice of the Patna High Court.
549
 Justice Mishra was elevated to the top court in July 2014 after being denied promotion on three occasions, while Justice Misra had joined three years prior in October 2011. Justice Mishra has served 15 years in High Courts and is the only judge to have decided over 100,000 cases. Had he been elevated without the unusual delay, he would have been in line to be the CJI (as Supreme Court judges must retire at the age of 65). Mishra was among the first three judges to be appointed to the Supreme Court after the Modi government came to power.
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Apart from the Sahara-Birla hearings, Justice Mishra also heard several sensitive petitions including one filed by former Indian Police Service (IPS) officer Sanjiv Bhatt on reopening an investigation into the 2002 pogrom of Muslims in Gujarat when Modi was chief minister. Bhatt claimed that he was present at a meeting of top police officials wherein Modi allegedly instructed those present to look the other way while riots and arson took place for three days. The claim was contested, including by the Supreme Court-appointed SIT which cleared Modi of 
blame. The verdict authored by Justice Mishra (on a bench that also included CJI HL Dattu) trashed Bhatt’s petition in October 2015, claiming that the petitioner had not come with ‘clean hands,’ that is, the petition had been motivated to benefit rival political parties, namely the Congress.
552
,
553


In March 2018, Justice Mishra was also be part of a bench which tapped on the CBI and the ED to wrap up their ongoing investigations into the second-generation (2G) telecommunications spectrum allocation case and the related Aircel-Maxis case involving ‘disproportionate assets’ held by former Union finance minister Palaniappan Chidambaram and his son Karti. The Supreme Court set a six-month-deadline for the investigators. The previous December, a special court presided over by Justice Om Prakash Saini had discharged all politicians accused in the 2G scam, including former Union telecom minister Andimuthu Raja and member of the Rajya Sabha Kanimozhi, daughter of the late leader of the Dravida Munnetra Kazhagam (DMK) and former chief minister of Tamil Nadu Muthuvel Karunanidhi.
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Justice Mishra had also been on all three benches which annulled Justice Chelameswar’s order on the Kamini Jaiswal petition (here he had accompanied the CJI) and dismissed both her’s and the CJAR’s petitions for an independent investigation into the medical college bribery scam and imposed a penalty on the non-governmental organisation (CJAR) in the second instance. However, these instances by no means should be taken to indicate that overlooking the rule of seniority while assigning benches was CJI Misra’s handiwork. In the case of the Sahara-Birla papers, as also later in the petition regarding 
Pul’s suicide note, the Judge Loya case, the RP Luthra verdict and the medical college bribery scam, the Supreme Court appeared to have acted in a similar manner. The bench that decided the Sahara-Birla matter in January 2017 had been only the first in this series, set up by Justice Khehar, Justice Misra’s predecessor as CJI.

Justice Khehar had been part of the two-member bench that heard Common Cause’s interlocutory application in the Sahara-Birla papers case between November and December 2016. After recusing himself, the circumstances of which have already been recounted, he listed the matter before a bench of Justices Mishra (then 12th in seniority) and Roy (19th) in January 2017. In doing so, Justice Khehar overlooked ten senior benches that were available.
555
 The new bench dismissed the Sahara-Birla papers and, later, the petition challenging the appointments to the CVC itself.

In an interview with the legal news portal Bar & Bench, Senior Advocate Dushyant Dave pointed out that two other benches presided over by Justices Agrawal and NV Ramana (10th and 11th in seniority at the time, respectively) were dismantled by the former CJI before the matter fell to Justice Mishra. ‘This was completely unacceptable, because when senior judges are available, you never allow a junior judge to preside, unless the senior judges are sitting in a Constitution Bench or something. This rule was overlooked in the Sahara-Birla matter. Curiously, the two learned senior judges, Justice Ramana and Justice Agrawal, have started to preside again after two or three weeks’ gap. So, what was the point of taking away the presiding assignment from them?’ Dave asked, describing it as a ‘judicial burial.’
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This brings us to the second instance where a judge had broken away from the charter of ethical conduct prescribed for judges. This received considerably less attention and was passed almost without any remark by the mainstream media.

On 10 December 2016, Justice Mishra had organised his nephew’s wedding in Gwalior, Madhya Pradesh. Chief minister Shivraj Singh Chouhan was invited to the wedding. Mishra, who also hails from the state, had been hearing Common Cause’s interlocutory application over the Sahara-Birla papers since November that year. The papers retrieved from the offices of Sahara India Pariwar had indicated that Chouhan had been an alleged recipient of the company’s largesse to the tune of ₹10 crore, delivered by an individual named Neeraj Vashisht.
557
 The petitioner Common Cause’s counsel Prashant Bhushan tweeted a photo of the two when they were spotted together at the event posing with the bride and groom, as well as a clipping from the Hindi daily Nai Duniya.
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At a separate event in New Delhi on 18 December—a reception for his newly-wed nephew—Justice Mishra invited lawyers, judges and officials from the Supreme Court as well as the High Courts of Delhi, Madhya Pradesh, and Rajasthan. Also in attendance were Union home minister Rajnath Singh, finance minister Arun Jaitley and Rajasthan chief minister Vasundhara Raje from the BJP, among several top politicians from both the treasury and opposition benches.
559
 Dave, also among the invitees, told Bar & Bench in the same interview: ‘Justice Khehar was present on 18 December at a function at Justice Arun Kumar Mishra’s place where I was also present. Justice Khehar (who 
would be nominated as the CJI the very next day) saw that a large number of politicians and ministers from the ruling party, as also the Congress party and others were present. Once you see that the judge has amongst his friends these top politicians, he had to be circumspect and not assign the Sahara-Birla case to a bench presided by that judge.... That was the least expected of him, and he did not do it. On the contrary, he changed benches and reconstituted the Bench to allow Justice Mishra to preside and sent the matter there.’
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Justice Mishra would take over from Justice Khehar on the bench hearing the Sahara-Birla matter after the CJI recused himself. Politicians from the country’s two largest ‘national’ parties had a stake in a potential investigation into these two corporate houses, as ‘prayed’ for by Common Cause’s interlocutory application. Mingling with top political personalities who had a substantial interest in a court’s proceedings and lawyers who plead before the courts on behalf of powerful clients, though a common practice today, is far from the ‘degree of aloofness’ from public life expected of senior judges under the Restatement of Values of Judicial Life referred to. Clause 6 of the charter reads: ‘A Judge should practice a degree of aloofness consistent with the dignity of his office.’ The next clause, Clause 7, says: ‘A judge shall not hear and decide a matter in which a member of his family, a close relation or a friend is concerned.’

Dave pointed out that precedent called for a curative petition to rectify ‘irremediable injustice’ in the judicial proceedings on the Sahara-Birla papers—the Supreme Court ought to have initiated these proceedings suo motu
, that is, of its own accord. He cited several verdicts to support his case.
561
 In Rupa Ashok Hurra v. Ashok Hurra
, a 
Constitution bench of the Supreme Court had created this ‘extraordinary remedy’ in 2002. ‘We are of the view that though judges of the highest court do their best, subject of course to the limitation of human fallibility, yet situations may arise, in the rarest of the rare cases, which would require reconsideration of a final judgment to set right miscarriage of justice complained of,’ the court had held, laying down: ‘In such case it would not only be proper but also obligatory both legally and morally to rectify the error.’
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The Supreme Court had ruled that a petitioner is entitled to relief ex debito justitiae
 (that is, merely on being asked for by the petitioner) when ‘in the proceedings a learned judge failed to disclose his connection with the subject matter or the parties giving scope for an apprehension of bias and the judgment adversely affects the petitioner.’
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 Dave argued that by failing to disclose his ‘proximity’ to political leaders, including Chouhan, Justice Mishra had proceeded to decide the outcome of Common Cause’s interlocutory application where an ‘apprehension of bias’ existed. Moreover, by not making a proactive disclosure, the judge had been ‘automatically disqualified’ from hearing the matter without having to prove that there had been a ‘likelihood or suspicion of bias,’ Dave continued, as the first principle of natural justice consisted of the rule against bias based on three maxims: first, ‘no man shall be a judge in his own cause;’ second, ‘justice should not only be done but manifestly and undoubtedly be seen to be done’ and; the third and the most anachronistic, ‘judges, like Caesar’s wife, should be above suspicion.’
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In 2001, the Supreme Court had observed in Kumaon Mandal Vikas 
Nigam Ltd v. Girja Shankar Pant
 that ‘a real danger of bias might well be thought to arise if there were personal friendship or animosity between the judge or any member of public involved in the case.’
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 Chouhan, named in the Sahara papers, could fall under the definition of a ‘friend’ in this situation.

More recently, in 2015, when the Supreme Court scrapped the NJAC, it had weighed the role of the ‘impartial judge’ as proof of the existence of democracy. Dave pointed out that while dealing with the issue of judges’ recusals, the court had upheld the automatic disqualification of a judge ‘interested in a cause.’
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 In RC Chandel v. High Court of Madhya Pradesh
, former CJI RM Lodha had upheld the need for ‘impeccable integrity and unimpeachable independence’ of judges in order for democracy and rule of law to exist.
567
 And after all, Dave reminded, it was Justice Misra (known for using sentences in his verdicts that are long even by the judiciary’s standards) who had waxed eloquent in 2014 that ‘a democratic polity, as understood in its quintessential purity, is conceptually abhorrent to corruption and, especially corruption at high places.’
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17. Aftermath


You can bet your life that at all times a government such as the present one makes sure it knows, and in fact it does know, what is going on among judges. The precaution is not that judges should keep silent in the face of that ‘intolerable wrong’ but that citizens should be alert to the designs of government.
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Those were the words of journalist-turned-politician Arun Shourie from an interview with the Wire. Shourie numbers among those who were in the thick of things during the years when Atal Bihari Vajpayee was Prime Minister. He had previously been the editor of the Indian Express
. Shourie had dug his nails into the Reliance empire of Dhirubhai Ambani, during the period when Rajiv Gandhi was in power—the newspaper he edited had carried a slew of reports by him, co-authored with chartered accountant-turned-RSS ideologue S Gurumurthy, about the Reliance group’s misadventures. He then switched sides and praised his former antagonist as minister for disinvestment when the NDA came to power.
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Shourie now belongs to the group which was once aligned with the BJP and which is now bitterly opposed to Prime Minister Narendra Modi and BJP president Amit Shah. In the same interview, Shourie said that the ‘Birla-Sahara diaries and Kalikho Pul’s case were of intense interest to the UPA rulers. The Sahara-Birla diaries and the Loya case are of intense and anxious interest to the present rulers. That is why the public should be very vigilant about what happens in these cases.’
571
 The gist of what Shourie said was that regimes have come and gone, with much ground having moved under them, but the mystery of the Sahara-Birla papers remains.

So far, we have considered the role of the investigative agencies and the courts in handling the documents that were found in the offices of the Sahara India Pariwar and the Aditya Birla Group. That leaves us at the end of this book with a few observations about politicians.
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Since the middle of 2015, agrarian unrest among the Patidars, a dominant peasant caste in Gujarat, had turned into an agitation against the state government under the leadership of a young leader named Hardik Patel. Traditionally, Patidars had sided with the BJP which has been in power in the state since 2001; the agitation rocked the party in its bastion.

On 21 December 2016, Congress vice-president Rahul Gandhi revealed at a rally in Mehsana, a Patidar-dominated region in Gujarat, that the Modi government had been sitting for two and a half years on papers seized from the offices of the Sahara India Pariwar which proved that Modi had been bribed by the business house in the run-up to the 2014 general elections. He claimed that the Aditya Birla Group had 
maintained a similar record of political pay-outs to Modi.
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Gandhi’s revelations came as a follow-up to a promise he had made earlier, on 15 December, at a press conference held in the Parliament premises. Alongside Gandhi had been 15 other leaders from parties in the Opposition. The Prime Minister had announced demonetisation a month and a half earlier and ramping up his charge against the move, Gandhi promised to unleash an ‘earthquake.’ He claimed that he had ‘explosive’ evidence of the Prime Minister’s ‘personal corruption’ which would explain why he had decided to announce demonetisation in the first place. He complained that he had been silenced inside Parliament during its winter session because of the ‘detailed information’ in his possession.
573
 Then, for a week, Gandhi had fallen silent before emerging once again in Mehsana to accuse Modi of hypocrisy.

Gandhi’s promise in Parliament had come a month after an emergency session of the Delhi state assembly on 15 November. A week after demonetisation, the assembly had seen chief minister Arvind Kejriwal of the AAP duck under the podium he was speaking from to bring up four massive volumes of papers. Kejriwal revealed that the papers were related to investigations by the IT department into the Sahara India Pariwar and the Aditya Birla Group and went on to outline the allegations against Modi in them. He too had called for a probe into the matter.
574
 When Gandhi announced that he had information that would rattle the Prime Minister but that he had been restrained from divulging it in Parliament, Kejriwal’s party asked him to do so outside 
if he had the evidence.
575
 When Rahul Gandhi finally revealed what this information was, Kejriwal said that he was glad to have the Congress catching up. He went on to highlight the other circumstances which had come to light in the media surrounding the papers such as the transfer of Baldip Singh Sandhu, an ‘inconvenient’ member of the ITSC’s three-member panel that was set up to hear the Sahara case.
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Kejriwal’s allegations came the same day as Prashant Bhushan, counsel for Common Cause, attached the documents in an interlocutory application to the Supreme Court in support of the petitioner’s existing petition regarding the appointment of KV Chowdary to head the CVC. Swaraj Abhiyan, the political organisation with which Bhushan is associated, also raised the documents as evidence that the allegations merited a closer investigation. When Gandhi called for Prime Minister Modi to initiate an investigation into the matter on 21 December, other opposition parties including Rashtriya Janata Dal (RJD), Janata Dal (United) (JD–U), Nationalist Congress Party (NCP), Communist Party of India (Marxist) (CPI–M) and Trinamool Congress too endorsed it. The need for a court-monitored investigation was harped upon.

Less than an hour after Gandhi’s rally, BJP spokesperson Ravi Shankar Prasad held a press conference at the party headquarters on 11, Ashoka Road. Prasad described the allegations as ‘baseless’ and ‘shameful.’ He claimed that the Supreme Court (while Justice Khehar was still in charge of proceedings) had already rejected the authenticity of the documents and raising them now was merely an attempt by the Congress scion to deflect criticism for the party’s alleged involvement in the Agusta Westland defence procurement scandal that had taken place in 2013 and Gandhi’s personal connection to the alleged misappropriation of funds from the operations of the National Herald

 daily newspaper, which is seen largely as a mouthpiece of his party. He urged the media to stop highlighting allegations raised by someone who had lost popular legitimacy.
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The Congress coalesced around Rahul Gandhi, demanding that the matter be investigated. Former Delhi chief minister Sheila Dikshit, a senior party leader mentioned in the Sahara documents, first denied the ‘authenticity’ of the papers before coming around the party line. She claimed that she had nothing to hide and encouraged an ‘impartial’ probe into all political personalities mentioned in the papers.
578
 Dikshit had been named the chief ministerial nominee of the party for the assembly elections in Uttar Pradesh to be held the next year. A month later, a pre-poll alliance with the Samajwadi Party headed by Akhilesh Yadav made her withdraw from the fray.

No other leader mentioned in the diary has confirmed or denied the allegations against them, including Prime Minister Narendra Modi. Not many bothered to ask them either. In an article on the media watchdog website Hoot, senior journalist Sevanti Ninan wrote about the silence in the media on the Sahara-Birla papers. ‘Since November [of 2016] when the story became public the reporting of it has been remarkably circumspect,’ wrote Ninan, ‘perhaps because of its defamatory implications. And it has been spectacularly under-investigated.’
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While there had been reports of a ‘certain’ diary having been seized from the offices of the Aditya Birla Group and its submission before the special court looking into the coal block allocation scam in 2013,
580
 the 
affair was all but forgotten till 15 January 2015 when Ritu Sarin reported about the contents of the leaked appraisal report in the Indian Express
.
581
 The references to political personalities in the papers were omitted at the time. These were revealed by the publication on 16 November 2016, a day after the information entered the public domain with Kejriwal revealing the contents of the papers on the floor of the Delhi assembly.
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A report in the Hindu
 by Josy Joseph a day earlier detailed some of the entries in the papers in the context of Bhushan’s plea before the Supreme Court but avoided naming the politicians in them including Modi, Chouhan, Raman Singh, Shaina and Dixit.
583
 An extensive report in the Economic and Political Weekly
 and the Caravan
 by one of the authors of this book revealed these names along with details regarding the alleged involvement of Chowdary during the IT department’s investigations on 18 November 2016. Responses were sought from those named in the documents, but none came. Investigating officer Ankita Pandey who prepared the appraisal report of the IT department’s raids on the Aditya Birla Group and whose signature appears to exist on the logs allegedly seized from the Sahara India Pariwar, did not comment.
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While some portals such as the Wire and LiveLaw followed up on several of the developments around the episode when Common Cause’s petition was in the Supreme Court and thereafter, such as the several recusals which did and did not take place, most media houses restricted 
themselves to who said what in court. Finally, Rahul Gandhi’s repetition of these allegations made them newsworthy for television. But most debates became an exchange of jibes among politicians.

On 5 January 2017, Sarin broke the story about the aberrations in the proceedings at the ITSC over the documents seized from Sahara.
585
 It made public the contents of the ITSC’s 50-page verdict, adding considerable steam to what was then still being portrayed as entirely unremarkable set of documents; ‘beating a dead horse’ was one of the more common phrases thrown about at the time. Indian Express
 followed up its reports with two more stories about the procedures followed and skipped by the ITSC while considering the appeal of an entity in the Sahara group,
586
 as well as the discrepancy between the company’s filings before the ROC and what it was claiming before the Settlement Commission.
587
 Shortly afterwards, the Hindu
 reported about the unusual transfers at the ITSC.
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 Among the few media outlets which followed up on the Supreme Court’s verdict, the Economic and Political Weekly
 and Scroll carried an exhaustive critique of the verdict by Vijay Simha.
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Since then, most reports which do refer to the Sahara-Birla papers have done so in connection to the revelations made by the four senior judges of the Supreme Court at the press conference of 12 January 2018. With the fourth pillar of democracy faltering, that brings us full 
circle on the Sahara-Birla papers. Among all the institutions discussed, what received the least comment are perhaps the two conglomerates whose names have been thrown around the most. In the five years since the first search-and-seize operation by the IT department were conducted, through the various stages of the investigations, documentation and consequent litigation, their operations have continued undisturbed. Nor have they drawn the kind of scrutiny that public functionaries associated with these developments tend to, in the performance of their duties.

The executive, whose two agencies—the CBI and the IT department—first brought the Sahara-Birla papers to light, was also the first to bury it. Individuals responsible for overseeing these investigations within these agencies have apparently prospered, continuing to deploy the powers entrusted to them as public servants. Close to two decades of reforms in the functioning of these agencies seem to have failed to keep pace with the measures invented to circumvent them. The citizenry is no closer to the goal of an autonomous executive which can dispassionately assess the functioning of some of the country’s largest private conglomerates. The situation has changed little since the mid–1990s when the Jain hawala scandal broke out.

The authorities are evidently incapable of preventing the transfer of funds between politicians, political parties and their financiers through duplicitous channels. If what has happened with the evidence so far is any indication, we may have regressed. After all, the Jain hawala diary saw a court-monitored investigation on ‘evidence’ that contained far fewer details of the crimes allegedly committed. In the case of the Sahara-Birla papers, such an investigation was rejected.

An array of neutral bureaucratic procedures—voluntary disclosures to the right agencies, appeals before the right tribunals and routinely recorded pay-offs to the right people—unknown and largely incomprehensible to the general public, have been keenly understood 
and utilised by those who are in the know about how the systems work, how they can be manipulated if not subverted and the loopholes in the law.

The legislature which should have maintained a set of checks and balances on the executive has repeatedly failed to do so, obviously because a section of the country’s lawmakers is complicit with representatives of big business interests. The documents from the Aditya Birla Group were retrieved during the tenure of the second UPA regime. They were referred to by prime ministerial nominee Narendra Modi during the election campaign which swept him to power. The Sahara papers were seized shortly after the change of government at the Centre.

Neither regime, with their corresponding governments and Opposition parties, highlighted or managed to overcome the shortcomings of the executive agencies. When they spoke, they confined their attacks to political opponents. It may be pertinent to remember that the official who oversaw both investigations was elevated to the post of Central Vigilance Commissioner with the endorsement of both the Prime Minister and the leader of the largest single Opposition party, despite having been apprised of the several outstanding complaints against him.

From a glimpse of the names in the Sahara-Birla documents, it appears that moneyed interests have not differentiated between the liberal-centrists of the previous UPA regime and the cultural conservatives of the NDA to the extent that they have been by the public.

This is the first time in the history of India since the end of the British colonial era, perhaps with the exception of the Emergency years, that the working of the higher judiciary has evoked this level of public interest and scrutiny. The opaque norms and mannerisms earlier known only to lawyers and judges of the court have started entering 
the popular lexicon. The ‘master of the roster,’ the rules of recusal, the conventions followed while allotting benches and those used while appointing and elevating judges have slowly started percolating into the common domain.

The issue of judicial corruption has hardly reared its head for the first time. In September 2009, Prashant Bhushan, had told Tehelka
, ‘In my view, out of the last 16–17 chief justices, half have been corrupt. I can’t prove this, though we had evidence against (former CJIs Madan Mohan) Punchhi, (Adarsh Sein) Anand and (Yogesh Kumar) Sabharwal on the basis of which we sought their impeachment.’
591
 In July 2010, acting on an application from former Solicitor-General Harish Salve that Bhushan’s statements had eroded public confidence in the judiciary and were ‘contemptuous per se
,’ the Supreme Court in November issued, suo motu
, a contempt notice to Bhushan and Tarun Tejpal, the editor of the magazine. Salve was the amicus curiae
 in the case.

In September 2010, Prashant’s father, Shanti Bhushan filed an affidavit in the Supreme Court asking to be impleaded in the same case. He also submitted a sealed envelope to the court with a list of 16 names. His affidavit stated: ‘...in the applicant’s opinion, eight were definitely corrupt, six were definitely honest and about the remaining two, a definite opinion cannot be expressed whether they were honest or corrupt. The signed lists identifying these eight, six and two Chief Justices of India are being enclosed in a sealed cover which is being annexed hereto.’

Interestingly, the senior Bhushan raised many issues that have been matter of great concern. He submitted that ‘since the questions arising in this case affects the judiciary as a whole, the petition needs to be decided by the entire court and not merely by three judges handpicked 
by a Chief Justice.’ He underscored the near impossibility of being able to collect evidence to support his claim when even filing an FIR against a sitting judge requires the approval of the CJI.
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The judiciary remains the most exclusive and all-powerful arm of the State with a collegium system that maintains close to no paperwork on its deliberations. As per an unnamed retired judge who had been part of collegium proceedings, quoted by the Caravan
, a ‘barter system of appointments’ has prevailed in the higher judiciary where judges being considered for elevation could be discussed in conversations in the corridors of the court or at an informal gathering, mostly going by word of mouth and bartering one’s favourite in return for supporting another’s.
593
 In the absence of transparency in the process, regardless of their ideological orientation and the political patronage they receive, fathers and sons from a few prominent families staked their claim across the bar and bench between generations. It is no surprise that a majority of the protagonists share a common social location—almost all of them are upper-class, upper-caste Hindu men. There have been some recent changes, with collegium resolutions being posted online and reasons for ascension being put down in writing. However, it can be contended that much more remains to be done in order to put truly transparent and accountable systems in place.

Stepping back to look at the bigger picture, the case of the Sahara- Birla diaries is an example when all three arms of the Indian nation-state—its executive, legislature and judiciary—came together to ensure 
that it remained business-as-usual. This book has attempted to illustrate how disparate events and individuals have worked in tandem to serve a clutch of elite interests. This is not the first time that we are seeing such a picture. To mention just a couple, the set of emails leaked from the Essar group and the recorded phone conversations of corporate lobbyist Niira Radia (popularly known as the ‘Radia tapes’) had provided similar glimpses into the working of India’s political economy and the stranglehold of the proverbial nexus between politics and business, facilitated by other sections of society, the bureaucracy, the media and, of course, the judiciary. These stray episodes hardly led to systemic overhaul or even sustained introspection.

The office of the Comptroller and Auditor General of India was reported to have initiated an audit of all ‘search and seize’ operations conducted by the IT department under the CBDT in December 2016.
594
 As a part of its performance review, the constitutional auditors would assess the outcomes of various raids undertaken by the department, the findings of those raids and whether they were taken to their logical conclusion. The CAG is statutorily empowered to investigate whether there have been avoidable losses to the public exchequer. When search-and-seizure raids are conducted, significant amounts of cash are often are seized or voluntarily disclosed but the money as well as documents are often returned when those accused retract their statements.

Unnamed sources in the IT department have confirmed to the Times of India
 that the auditors had asked tax officials for details of the raids on the Sahara India Pariwar and Aditya Birla Group. In 2017, it was also reported that the IT department had allegedly placed hurdles to taking over such politically sensitive information.
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 Over a year after the audit 
is said to have started, the CAG’s report is yet to be made public.

Writing to CAG Rajiv Mehrishi on 26 September 2017, retired civil servant EAS Sarma (who was also a co-petitioner in 2015 with Common Cause challenging the appointments to the CVC) pointed out that the CBDT’s reluctance to cooperate indicated that the government has been wielding its ‘influence’ over the agency to stifle a probe that could result in considerable embarrassment for itself. He pointed out that a complete picture of the CBDT’s investigations could only be obtained by also including the CBI and ED under such an audit. ‘(The) CAG’s vision is to be ‘recognised for independent, credible, balanced and timely reporting on public finance and governance.’ Its mission is to provide (an) ‘assurance to the legislature, the executive and the public, that public funds are being used efficiently and for the intended purposes.’ Its core values are ‘independence, objectivity, integrity, reliability, professional excellence, transparency’,’ wrote Sarma, adding: ‘I hope that you will keep the above in view and orient the CAG audits in such a way that they do not miss the larger picture of governance, address the major threat to governance today i.e. increasing influence of the corporate entities on government’s decision making to the detriment of the public interest and the interference of the political executive in the working of the investigating agencies in relation to governance and public finance.’

This ‘larger picture of governance’ has often been missed out and not just by the CAG. An indigenous collective struggle against displacement and acculturation in one forested patch of Odisha, the flouting of the apex court’s orders to continue mineral extraction in Madhya Pradesh, a solitary bust in a major conglomerate’s offices yielding tranches of unaccounted cash and kachcha
 (or ‘raw’) accounts, a series of internal emails from one of the country’s most venerated conglomerates discussing how to understate exports to get away with smuggling out of the country those mineral resources which ought to 
have met the needs of its populace, an allegation of a politician being paid off before another general election leading to the exchange of jibes between opponents at electoral rallies and a writ petition being filed before the Supreme Court: it has not been an easy task for us to piece together such fragmented developments. Yet the circumstances surrounding the dismissal by the Supreme Court of the Sahara-Birla papers offer us clues to connect some of the dots that come together to form an incomplete story that involves wealthy businessmen, powerful politicians and senior judges of the country’s highest court.

Any investigation that attempts to unravel the inter-connections between the arms of the nation-state and corporate power often gets discredited as a ‘conspiracy theory.’ This trend was noted by American historian Michael Parenti. ‘Whenever you ascribe conscious intent and pursuit of self-interest at the top, you will hear someone say, ‘What are you, a conspiracy theorist?’ You can say farmers consciously organise to pursue their interests and everybody will say, ‘Uh-huh, farmers are organised.’ You can say machinists or auto workers are organising and everybody will say, ‘Uh-huh, they’re consciously organising and pursuing their own interests,’ or school teachers, and other people. But if you say the people who own most of America and most of the world – if you say they consciously organise and pursue things to get what they want, then you hear people say, ‘Oh, you have a conspiracy theory? You think they really do that?’’
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Alongside the selective deployment of the label of conspirator against those who document facts that begin to point in this inconvenient direction, in the contemporary scenario in India and the world over, are the added costs of fighting frivolous defamation suits filed by corporations. The ‘chilling effect’ that such litigation has on the 
media ecosystem, where no review or comment on the author’s work is carried for fear of reprisal from those with deep pockets, can ensure that even a published author is never heard of again and deters those writing about contemporary developments from going down certain paths—the accessibility of the language, the type of sources considered admissible and where their reportage situates events and personalities or draws connections between them are self-consciously altered to suit these standards.

While some do venture into the territory of structural analysis of the political economy, especially in academic tomes on the subject, such studies refrain from analysing the specifics of how class power operates. Largely, such analysis might theorise high abstractions such as the ‘capitalist state’ or the ‘dictatorship of capital’ without going into its specifics. It would be improbable to say, for instance, that those who can buy up large chunks of a nation’s resources and are in the business of perennially expanding their ownership over the ‘commons’ actually sit in a room and plot their moves in a coordinated manner. That image would be very compelling but is also supposedly improbable.

As the evidence gathered by the IT department in the form of the Birla-Sahara documents (that are yet to be denied by any of the investigative agencies involved) indicates, some of those entrusted with running our largest private corporate entities do indeed sit down in plush boardrooms. As Parenti said: ‘Where the hell else you think they’re gonna meet?’
597


In their planning and operations, corporate captains and their senior executives who gather in boardrooms rely on spreadsheets. They plan and coordinate their interactions with different sets of public officials, elected or otherwise. Entries are made and updates relayed to senior 
executives by those below them in the hierarchy on a regular basis, through private email servers and text messages. It is in this manner that quite a few of the country’s crucial developments in policy-making related to the allocation of scarce natural resources are structured and moulded to suit carefully planned and organised corporate interests.

This is what this book has sought to illustrate.



Appendices



In the interest of fairness, we decided to send detailed questionnaires to nine individuals who we consider important players and feature prominently in the book. This set of questionnaires were sent by India Post and also by electronic mail on 14 September 2018. Till the time the book went to press in the second week of November 2018, we had not received any response from any of these individuals. Should any of them choose to respond, their responses will be included in subsequent editions of this book. The persons to whom we sent questionnaires were:

1. Kumar Mangalam Birla, Chairman, Aditya Birla Group, with a copy to





2.






Dr Pragnya Ram, Group Executive President, Corporate Communications and Corporate Social Responsibility, Aditya Birla Group



3. Subrata Roy, Managing Worker and Chairperson, Sahara India Pariwar

4. Justice Dipak Misra, Chief Justice of India (now retired)

5. Justice Jagdish Singh Khehar, former Chief Justice of India

6. Pranab Mukherjee, former President of India
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.






Kapil Sibal, Senior Advocate, Supreme Court of India, leader of the Indian National Congress, Member of Parliament and former Union Minister



8. Kamal Nath, Member of Parliament and leader of the Congress in Madhya Pradesh

9. Velu Narayanasamy, Chief Minister, Puducherry



Questionnaire 1


To:

Shri Kumar Mangalam Birla

Chairman, Aditya Birla Group

Copy to

Dr Pragnya Ram, Group Executive President, Corporate Communications and

Corporate Social Responsibility, Aditya Birla Group

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Shri Kumar Mangalam Birla,

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






An appraisal report prepared by the income tax department under the Central Board of Direct Taxes (CBDT) after ‘search-and-seize’ operations conducted on premises belonging to Aditya Birla Management Corporation Private Limited (ABMCPL), a Aditya Birla Group company, and its employees in October 2013 noted that ‘contradictory’ statements were provided to the tax officials by Shubhendu Amitabh, Group Executive President of Corporate Affairs at 
ABMCPL, before and after a letter was filed by the group company to the income tax department on 25 December 2013. Amitabh had initially maintained that he was unaware of a notebook seized from the premises which contained a record of credit and debit transactions. Later, he claimed that these records had been maintained by a subordinate at his behest and that it contained ‘coded’ entries of his personal transactions, carried out using unaccounted cash left with him by another group company. ‘He suddenly changed his stand and surprisingly his memory came back to remember all the alleged coded entries in respect to which he had earlier feigned ignorance,’ the report alleged. We solicit your response to what has been claimed.







2.






An affidavit by Sunbeam Trading and Investment Private Limited (hereafter, Sunbeam), another group company, was also attached along with the letter referred to above. The appraisal report goes on to note that Sunbeam’s claim of leaving large amounts of unaccounted cash running up to approximately ₹55 crore in Amitabh’s possession without any documentation defied ‘common business prudence.’ It argued that even if this was assumed to be true, it was ‘against common business prudence to allow such huge cash for so many years without any interest or if no interest (was) charged, to allow the said unrelated person to enjoy the benefits/income allegedly earned utilizing the said huge unaccounted cash.’ Please explain the rationale behind this alleged arrangement.







3.






The income tax department’s appraisal report terms it ‘impossible’ that Amitabh was able to continue such ‘personal’ money lending and real estate transactions (involving cash amounting to approximately ₹55 crore) without maintaining records of the same. ‘It is beyond comprehension of any ordinarily prudent man to remember as to whom he has lent money and from whom he has received interest, if no record is kept,’ the report noted. It concluded that the explanation offered by Amitabh ‘appears to be an afterthought with a view to somehow own up the transactions’ documented in the papers seized. We solicit your response to what has been claimed.







4.






Amitabh’s affidavit stated that R P Pansari, Director of Sunbeam, had requested him to keep unaccounted cash belonging to the group company in his custody from 2007–08 to 2010–11. The income tax department’s appraisal report noted that Pansari’s own affidavit stated the date of his appointment as Director of Sunbeam as 9 October 2013. In light of this information, the appraisal report concluded that Amitabh’s statement appeared to be ‘on the face of it... far from true’. We solicit your response to the claims made.







5.






The investigating officials could not find any document to corroborate that Sunbeam had operated out of ABMCPL’s office premises. This claim was ‘nothing but an attempt to somehow establish a link between the unaccounted 
cash and incriminating documents recovered from (ABMCPL’s) office and M/s Sunbeam Trading & Investment Pvt Ltd ... with a view to explain unaccounted transactions of huge cash receipts recorded in the seized documents,’ the appraisal report of the income tax department observed. We solicit your response to the claims made.







6.






Sunbeam’s affidavit to the income tax department stated that it had delivered unaccounted cash to Amitabh’s custody through Vijay Mundhra, a broker working for the company. Neither Anand Kumar Saxena’s statement nor any of the documents seized by the income tax department during its raids mention any such person. The appraisal report claimed that ‘it is obvious that he (Mundhra) has been brought in by M/s ABMCPL with the sole intention of giving some credibility to their story about the source of cash found and seized from their premises.’ We solicit your response to the claims made.







7.






The appraisal report concluded that Amitabh’s claim of using the unaccounted money left in his possession by Sunbeam for money lending and real estate financing activities ‘without any corroborative material, other than his own claim and similar uncorroborated supporting claim(s)’ made it obvious that he not been inclined to reveal the ‘real nature’ of the transactions documented in a notebook seized by the investigators. We solicit your response to the claims made.







8.






Was the top management of the Aditya Birla Group aware of Shubhendu Amitabh’s financial transactions and if so, was punitive action initiated against him for using a group company’s resources for ‘personal’ money lending and real estate transactions to earn a profit, without disclosing the same to the top management of the group?







9.






As per the statement provided to the income tax department by Anand Kumar Saxena, Deputy General Manager (Accounts) at ABMCPL, cash received from several angadias
 (hawala operators) was recorded by him in the notebook seized during search and seize operation on the group company’s offices on Parliament Street, New Delhi under account heads ‘Ultratech—A N Agarwal’, ‘Hindalco (Mr R K K)’ and ‘Mr G K Tulsian’. The income tax department ascertained that during the corresponding period A N Agarwal was employed by UltraTech Cement Limited, R K Kasliwal by Hindalco Industries Limited and G K Tulsian by Grasim Industries Limited—all Aditya Birla Group companies. Saxena admitted to having several conversations with these employees over telephone regarding the cash received under Amitabh’s instructions while the latter’s affidavit maintained that these were ‘coded heads’ dealing with his personal transactions which were unrelated to actually existing group employees. The appraisal report noted that ‘a careful perusal of these account heads would show that these account heads are maintained to record specific 
transactions of similar/identical nature under each head and that the account heads are real and not in coded form’ as claimed by Amitabh. We solicit your response to the claims made.







10.






The appraisal report notes that the income tax department’s officials had repeatedly requested employees of ABMCPL to produce Kasliwal, Tulsian and Agarwal before them so that they could be questioned, but to no avail. However, affidavits dated 7 December 2013 sworn by these individuals were sent to the department by post. After evaluating their responses in light of the evidence already available, the department came to the conclusion in its appraisal report that it was ‘obvious that M/s ABMCPL did not want them (Kasliwal, Tulsian and Agarwal) to be examined to suppress the truth about their role and relation to the incriminating transactions involving huge unaccounted funds’ that had been recorded in the seized documents under their names. We solicit your response to the claims made.







11.






As per the sworn affidavit of Jaluram, a so-called hawala operator based in New Delhi, money was transferred through him from a G K Tulsian in Mumbai to Anand Kumar Saxena in ABMCPL’s offices on Parliament Street, New Delhi. Tulsian figures in the account heads of the notebook seized. The income tax department’s appraisal report noted that it was ‘amply clear that the names of persons mentioned in the various pages of the notebook seized ... (have) some nexus with the unaccounted cash received in the office premises’ of ABMCPL. This would be in contradiction to the affidavit submitted by Amitabh to the income tax department. We solicit your response to the claims made.







12.






The following is an extract from the income tax department’s appraisal report: ‘At the top of page 11 (of Saxena’s seized notebook), it is written ‘Essel – GC-Tuhin- To receive 7 Cr. ‘Essel’ is the first name of one of the companies of Aditya Birla Group i.e M/s Essel Mining & Industries Ltd. and on 05.12.2011, a total sum of ₹7 Cr. [crore] has been shown as transferred to ‘Hq.- Page 57.’ This indicates that the source of receipt of such unaccounted cash may be this group company and in the end the total targeted fund of ₹7.00 Cr. was transferred in the form of unaccounted physical cash to Hq. A/c for the purposes not explained.’ We solicit your response to the interpretation made by the department?







13.






A text message dated 16 November 2012 retrieved from Shubhendu Amitabh’s laptop contains an entry ‘Gujarat CM – 25 cr (12 Done- rest?)’ The subject line reads ‘GC October/November’. Amitabh stated that ‘Gujarat CM’ had referred to a ‘business development at Gujarat Alkali Chemicals,’ a company ‘also engaged in (manufacturing) caustic soda.’ He explained that the mention of ₹25 crore in connection to this concerned ‘mutual fund sales’ which he had 
noted down as an ‘update’. When asked by the investigators what the ‘C’ and ‘M’ individually stood for, he stated that they were abbreviations for ‘personal consumption’. We solicit any further clarification you may wish to provide.







14.






When asked to explain his use of the words ‘12 done-rest?’ in the entry referred to above, Amitabh claimed that it was a reference to the shareholding of ‘Indian mutual funds’ in the company reducing ‘very sharply’ from ‘12 (to) 25 crores’. He claimed that his personal notes were only reflecting this ‘trend.’ We solicit any views or clarification that you may wish to provide.







15.






Among the documents retrieved from Amitabh’s computers is a report prepared by ABMCPL in October 2010 titled ‘Progress Report – Unit Specific.’ It notes that Grasim Industries Limited, a group company, had entered into a ‘Confidentiality Agreement’ with Gujarat State Petroleum Corporation for the supply of gas to its plant in Vilayat, Gujarat. Please explain the need for such an arrangement.







16.






Amitabh had explained his use of the words ‘Guj PCC Patel’ in a message as relating to his ‘real estate finance’ transactions with both ‘unaccounted and other financial implications’. Another message containing the words ‘6 cr’, ‘Friend’ and ‘For Bihar’ was explained as ‘coded’ entries, ostensibly related to his personal transactions. We solicit any views or clarification you may wish to provide.







17.






In an email from K V Sunil Kumar to Amitabh dated 16 October 2010 with the subject line ‘Chairman’s list – Diwali gifts’, three categories of important public personalities are listed under ‘Politicians’, ‘Bureaucrats’ and ‘Important target audience’. Please comment on the purpose of this list.







18.






An entry among Amitabh’s emails reads ‘Project J—Environment & Forest’. Logs in the notebook seized from Anand Kumar Saxena annexed to the income tax department’s appraisal report corroborates payments made under this account header, allegedly using hawala money recorded under the header ‘Essel-GC-Tuhin’. Between 9 January and 2 February 2012, a total of ₹7.50 crore had been debited under the account header ‘Project J—Environment & Forest’ over 13 instalments. As many as 13 environmental clearances were granted for various projects by corporate entities and group companies of the Aditya Birla Group during Jayanthi Nataranjan’s tenure as Minister of State holding independent charge of the Union Ministry of Environment and Forests (MoEF) during the second United Progressive Alliance government. Please explain the purpose of allocating funds under this account header.







19.






An email to Amitabh dated 1 March 2013 from the address ‘asir66554@gmail.com
’ contains the words ‘Veerappa M – GC – Cement OPP – CCI report’. At the time UltraTech Cement, a group company, was under investigation by the Competition Commission of India (CCI) under the Union Ministry of Corporate 
Affairs for alleged ‘price-fixing’ by collusion among cement manufacturers. M Veerappa Moily served as the Union Minister of Corporate Affairs between July 2011 and October 2012 while the investigation was underway. Please identify the sender of the email message and explain the references to the ‘CCI report’ and ‘Veerappa M’.







20.






An email dated 13 May 2013 from Amitabh contained the entry ‘Revised – OPP – 13th September 2012 – MoM case Dhar 965+6.5/ Molhai 678/ Karmau 150/ Nayagaon... (2cr each). (Total 4x2 = 8cr.)’ Under it are the comments ‘Katni – not ok...can reject...Conveyed to Mani...40L each – Total 1.60cr’. In January 2017, UltraTech Cement Limited, a group company, announced plans to set up an integrated cement manufacturing plant in Dhar, Madhya Pradesh. It was proposed that limestone to feed the plant would be mined captively while bauxite would be sourced from Katni. Earlier, on 23 December 2014, UltraTech Cement Limited announced the acquisition of cement units of Jaiprakash Associates Limited in the Satna cluster as part of its plans for expanding its footprint in the region and also expanded its limestone mining operations at its Vikram Cement Works plant in Neemuch in the same state. Why are cash amounts discussed in relation to these geographical locations? Which ‘MoM case’ is being referred to?







21.






An email dated 2 August 2011 from Om Prakash Puranmalka, currently Managing Director of UltraTech Cement, to Amitabh refers to an investigation into the group company’s activities by the Serious Fraud Investigation Office (SFIO) under the Union Ministry of Corporate Affairs. Puranmalka pointed out that the issue of alleged ‘cartelization’ was already being investigated by the CCI at the time and roping in yet another agency at this point would be ‘duplicacy (presumably, meaning duplication) and out of (the) scope of (the) SFIO’. The SFIO submitted its recommendations to the government the following month on 27 July which was then forwarded to the CCI. Please explain the purpose of this email.







22.






An entry found on the email to Amitabh dated 1 March 2013 reads ‘Mahan matter MoEF – 9cr final. (20 cr)– initially only if done on 1st March, 2012—in the GoM’. A ministerial panel (Group of Ministers, or GoM) headed by the then Union Finance Minister Pranab Mukherjee did away with the ‘go, no-go’ classification and gave the green signal to Hindalco Industries Limited, a group company, and Essar Power Limited’s joint venture Mahan Coal Limited to continue its coal extraction project in Madhya Pradesh on 30 May 2012. Finally, on 18 October that year, the MoEF provided ‘in-principle’ clearance to the project contingent on a range of studies being completed and the Forest Right Act, 2006 being implemented. In light of these developments, please explain the references to the ‘Mahan matter’, ‘MoEF’ and ‘GoM’ in the email quoted.







23

.






An entry in one of Amitabh’s email messages dated 1 March 2013 refers to ‘RJM + EC of Jhilling’. A figure ‘10cr’ is found next to it within brackets. Thereafter, the following notes have been made: ‘After a lot of beseeching he agreed to lower it to 2.75 (NO) / ultimately come to 3.10 mtr’, reads a note under this entry. It ends with ‘Recd 5cr + 5cr’. A separate entry contains ‘Essel: GC/Tuhin Kasia – 7cr (1.5cr): (5.5cr) Done- OK’ with ‘Now, Jilling violations – 2cr. (15cr). OK.’ Between 26 June and 7 August 2012, an amount of ₹5 crore is shown to have been debited under ‘Jhil + RJM’ over eight instalments in the accounts found in Anand Kumar Saxena’s possession. His notebook shows that amounts of ₹7.5 crore were debited twice, on 7 January 2013 and 2 February (amounting to ₹15 crore) under the heading ‘Essel-GC-Tuhin’. The Jilling-Langalota and Kasia iron ore mines are operated by Essel Mining Limited, a group company. Tuhin K Mukherjee is currently Managing Director of Essel Mining Limited. Please clarify the ‘violations’ referred to in this email, the negotiations seemingly underway and Mukherjee’s role at the time in this matter.







24.






Amitabh’s memo created on 13 May 2013 in response to the email quoted above notes two numerical amounts under the entry ‘Add New: Essel – Jilling Mines Extension – 1 more year’. The amounts appear in ‘Tuhin’s clearance for 2.5cr’ and ‘Kvs—1.20cr. (Done)’. It appears as if the entry was created in response to ‘Tuhin’s sms’ saying ‘Do we have any option? Pl go ahead. We have already lost considerable time’ with the date ‘March 20, 2013’ and ‘ok’ mentioned next to it. Jilling-Langalota and two others iron mines controlled by the Aditya Birla Group were found to have carried out mining operations before receiving environmental clearances in violation of the Forest (Conservation) Act, 1980 by the M B Shah Commission. The panel found that environmental clearances granting expansion of mining in the Jilling-Langalota field had been received only on 7 June 2012 while mining in another area, Unchabali, was being carried out despite not having received an environmental clearance. In light of these developments, please clarify the ‘extensions’ being sought in this memo, the role of Mukherjee and ‘Kvs’ in securing them and the cash amounts referred to.







25.






The Central Empowered Committee (CEC), an ‘expert panel’ reporting to the Supreme Court, held Essel Mining Limited guilty of removing over 286 million tonnes of iron ore worth ₹13,898 crore over 21 years from the Jilling-Langalota mine without any forest clearance. Similarly, it found that the Aditya Birla Group company had mined nearly 100 million tonnes of ore worth ₹3,101 crore in the Kasia field between 2005 and 2010 without any clearance. (Data from the preceding decades was unavailable.) The court-appointed panel also found that the company had extracted 19.68 million tonnes of iron ore worth ₹1,102 
crore without an environmental clearance or in excess of the approved quantity. Essel Mining Limited’s five iron ore mining leases were found to add up to more than 10 square kilometres of land, a violation of the cap on mining by a single corporate entity as per the law. We solicit your response to the CEC’s findings.







26.






Amitabh’s email dated 1 March 2013 also contains an entry ‘FGD Gummunipundi +Patalganga = 5 cr (1.3cr-Mani)’. Another undated entry in Anand Kumar Saxena’s seized notebook found annexed to the income tax department’s appraisal report, is allegedly a record of the various payments made by ABMCPL using unaccounted cash on behalf of the Aditya Birla Group refers to ‘Carbon Gumminipundi’ with ‘93’ recorded against it. Hi-Tech Carbon is a company in the Aditya Birla Group. It operates plants in Patalganga in Raigad district of Maharashtra and Gummidipoondi in Thirruvallur district of Tamil Nadu. Its plant in Patalganga was given an environmental clearance on 22 March 2013 when Jayanthi Natarajan was heading the Ministry of Environment and Forests. Please explain why amounts have been referred to in the entry above. What does ‘93’ mean in this context?







27.






A specific reference is also made to the Gummidipoondi plant in a text message dated 1 October 2012 that was retrieved from Amitabh’s phone. The message is regarding a judgment in the favour of Hi-Tech Carbon issued by the Tamil Nadu Electricity Regulatory Commission the previous month. It is sent by an individual claiming to be a ‘part of the team’ which secured the ‘favourable judgment’, informing Amitabh that this would bring a benefit of between ₹1.25 crore and ₹1.50 crore per annum to the company. The judgment seemingly being referred to in this message was passed on 28 September 2012 classifying Hi-Tech Carbon’s plant in Tamil Nadu exempt from renewable energy purchase obligations on proving that it was ‘cogenerating’ electricity using the industrial waste it generated. Please explain the role of the group’s team in securing this ‘favourable judgment’ from the regulator.







28.






In a series of emails exchanged between 1 August and 11 August 2011, Chief Financial Officer of Aditya Birla Retail Limited (ABRL) Atul Daga wrote to Amitabh saying that the group company’s previous ‘365 day’ license had been granted by the government of Andhra Pradesh for a period of three years and ‘it [had] needed 25’. At the time in the state, brick-and-mortar outlets were mandated to remain shut on Sundays. ‘Now, we understand that the license is being given only for two years and the requirement is [unclear].’ Asking for Amitabh’s assistance, Daga stated that the terms preferred for the licence would be to ‘at least get three years or restrict it to 25’. Amitabh wrote back about the ‘realities at the ground level’ stating that the state government had stopped granting ‘365 day’ licences for three years and that other players 
in the retail sector—Reliance and Metro—had also obtained their licenses for a two year period. He wrote: ‘As regards reduction from 35, you will appreciate that the original figure from where ABRL started the discussion was 50 and through our effort we have brought the same to the present level.’ Were any such ‘365 day’ licenses obtained by ABRL in Andhra Pradesh in 2011? Please clarify the exact amounts of money and its recipients being referred to in these exchanges.







29.






Another email dated 8 August 2013 from Amitabh to Daga states that a source had informed him that ‘both files of ABRL and Madura’ had come back to the minister overseeing their approval. Madura Fashion and Lifestyle is a premium branded apparel manufacturer under Aditya Birla Nuvo Limited (now Aditya Birla Fashion and Retail Limited). ‘They have requested us to convey our final decision at the earliest,’ Amitabh continued. Daga wrote back in confirmation, also acknowledging the role of a ‘Vivek’ and a ‘Sunil’ in the matter. Who was the minister overseeing these files? Who was Amitabh referring to as his ‘source’ within the ministry? What was the involvement of ‘Vivek’ and ‘Sunil’ in the affair?







30.






Please confirm whether two Aditya Birla Group entities, Swiss Singapore Overseas Enterprises Private Limited (SSOE) and BGH Exim Limited (hereafter, BGH Exim), had been under any Directorate of Revenue Intelligence (DRI) investigation/s during 2012.







31.






A mail sent to Amitabh by Bhuvan Chandra on 2 July 2012 mentions an investigation instituted by the DRI into the activities of SSOE and BGH Exim. DRI had detected ‘issues related to under invoicing/CVD [countervailing duty evasion] apart from [a] host of other technical issues’ in transactions where SSOE had purchased iron ore from an entity named Mindscape Goa, ‘facilitated’ by BGH Exim. Under-invoicing detected in at least 30 such transactions in two shipments alone led to a loss of ₹1.5 crore to the public exchequer in the form of duties payable, the email noted. Chandra suggested that instructions would have to be issued from the Director General of the DRI to the relevant Additional Director General and to other officials to ‘go slow on the issue.’ This would give the group breathing space to ‘contain the damage’ and ‘limit the investigations up to inquiries in iron ore related matter only’. Further, Chandra advised company executives to try and ‘weaken the prosecution report with the help of sources’ and further observed that the involvement of other investigative agencies had to be avoided. Chandra suggested that the company settle the dispute before the DRI issued a show-cause notice by paying duties evaded along with a penalty of 25 per cent of the transacted amount to which an annual interest of 13 per cent should be added. Please clarify who the ‘sources’ within the DRI being referred to are. Did these ‘sources’ approach officials of 
the Aditya Birla Group or vice versa? How did they ‘weaken the prosecution report’, as claimed by Chandra?







32.






An email from Chandra to Amitabh dated 2 September 2012 mentions that the DRI had asked for information to be provided ‘unofficially’ on the quantum of ‘mill-scale’ and iron ore exported to SSOE by BGH Exim and Essel Mining Limited. Chandra’s email stated: ‘Officially, the information is required to be submitted for iron ore only,’ adding that by furnishing additional information ‘unofficially’, it would ‘enable us [the Aditya Birla Group] to close the matter ASAP’. Please clarify what the word ‘unofficially’ meant in this context.







33.






An email from Chandra to Amitabh on 2 January 2013 with the subject line ‘Names’ lists the names of former Director General of DRI R S Siddhu, the then Director General Najib Shah, the then Chairman of the Central Board of Excise and Customs (CBEC) Praveen Mahajan and V P C Rao, the then Commissioner of Customs and Excise, Goa. The last entry ‘Mr. Y. Kumar, Central Board of Excise and Customs’ also includes the observation: ‘Linkman & Trusted aide of TOP’. Why was this list compiled? What did the phrase ‘Linkman & Trusted aide of TOP’ mean in this context?







34.






Another email from Chandra to Amitabh on 2 January 2013 recommends that a voluntary deposit of ₹four to five crore be made with the DRI before approaching the Settlement Commission for Customs, Central Excise and Service Tax. Chandra noted that ‘DRI officials [will] support our contentions in Settlement Commission and request for settlement directives.’ He continued, ‘Thereafter, we need to get back all the electronic devices and records from the possession of DRI to avoid any other action by any other Agency. As per the arrangement – all the records, electronic devices and other evidence would be returned to us. We can destroy the evidence immediately thus avoiding further penal action by any other agency which may be detrimental to our business interest.’ Who were the DRI officials involved in the case at the Settlement Commission? Please comment on the nature of the ‘arrangement’ being referred to in this email. What was the reason for Chandra recommending the destruction of evidence seized by the DRI?







35.






Chandra’s email to Amitabh on 6 April 2013 noted that demand drafts for the voluntary disclosure of taxes evaded (referred to as the ‘delayed payment of customs duty’) would have to be made in favour of specific bodies in the CBEC as if they were being made ‘in the normal course of business’ as ‘customs duty payment for any shipment.’ The sources within the DRI in Goa would themselves help in the preparation of a covering letter that would be attached to these demand drafts. Why were the voluntary disclosures disguised? Who was/were the individual/s in the DRI in Goa involved in this exercise?







36

.






Another email from Chandra on 7 April 2014 notes, ‘BGH (Exim) had desired that no other can of worms to be opened and the investigation be restricted to iron ore exports only. Accordingly, the matter was designed, file papers were constructed, approval of all the concerned in DRI was obtained and the matter was proceeded upon. The statements of officers of BGH have also been recorded on these lines only. The investigations have been carried out and moulded so as to exhibit that the exports of iron ore alone were questionable thereby indirectly declaring that there are no other irregularities in the operations of BGH.’ What do the words ‘can of worms’ mean in this context? How were the group employees’ statements and the course of the investigation ‘moulded’ as alluded to by Chandra?







37.






Chandra’s email notes that records seized by the DRI pertaining to the financial year 2009–10 had revealed that export of mill-scale by BGH Exim to SSOE led to the latter making gross profits of $36.96 per metric tonne whereas when the commodity was purchased from companies like Radiant International, Global Commodities and other sellers, SSOE earned profits of approximately $2 per metric tonne. Thus, Chandra concluded that ‘had they [the DRI] investigated the mill-scale exports (transaction by transaction) our duty liability would have further gone up considerably.’ We solicit your comments on the claims made.







38.






Chandra’s email notes the logs seized by the DRI revealed that close to 22,000 metric tonnes of sulphuric acid had been exported by Hindalco Industries Limited through BGH Exim at less than $2 per metric tonne. From BGH Exim, the material was transferred to SSOE. The prevailing export rate during this period had been $450.82 per metric tonne. BGH Exim’s records showed that during the same time it had been buying the same commodity from Sterlite Industries Limited of Vedanta Resources PLC at $100 per metric tonne or more. Hindalco’s memorandum of understanding with BGH Exim itself had included an agreed sale price of $44.39 per metric tonne, even lower than the domestic price for sulphuric acid prevailing at the time. The email pointed out that Hindalco was exporting sulphuric acid through BGH Exim at rates that were lower than what was prevailing in the domestic market at a time when the Department of Fertilisers in the Union Ministry of Chemicals and Fertilisers had been hosting a series of meetings with manufacturers to procure sulphuric acid for producing two types of chemical fertilisers at reasonable rates and this fact had not escaped the DRI’s attention. We solicit your comments to the claims made.







39.






An email from Chandra to Amitabh on 16 April 2013 stated that ‘As desired by us only statements of Mr. Sunny Wajid and Mr. B L Bothra have been recorded.’ At the time, Sunny Wajid was employed by Swiss Singapore Overseas Enterprises, an Aditya Birla Group company and B L Bothra was Senior Vice 
President of the Aditya Birla Group. How did the group decide who would be interrogated by the DRI? What was the reason for suggesting these individuals?







40.






In an email to Amitabh dated 3 May 2013, Chandra reiterated that it was advisable to ‘move fast on the issue so that they [the DRI] can start the process of drafting the SCN [show-cause notice]’ on ‘delivery of commitments.’ Please clarify what ‘deliver of commitments’ meant in this context.







41.






What was the final outcome of the DRI investigation referred to above in the email exchanges between Chandra and Amitabh?



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours faithfully,

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 2


To:

Shri Subrata Roy

Managing Worker and Chairperson, Sahara India Pariwar

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Shri Subrata Roy,

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






Sahara India Pariwar has claimed before the Income Tax Settlement Commission (ITSC) that documents seized by the income tax department on 22 November 2014 from premises belonging to the group in the national capital region were ‘dumb documents’ forged by a ‘disgruntled employee’ to settle scores with his supervisor and get him punished by the management. The income tax department under the Central Board of Direct Taxes (CBDT) had refuted this, showing that the ‘disgruntled’ employee had submitted two contradictory statements before its officials. In his initial submission, he claimed to have created the logs within a single day, on 24 April 2014, seven months before the first raid. In his second statement, the employee stated that he had intended to 
pass on the information in the documents to several government agencies including the income tax department and the Supreme Court-appointed Special Investigation Team (SIT) on black money. Not only would such an action would be detrimental to the interests of the group’s management more than any single employee but also the SIT itself was constituted close to a month after the date on which the documents were claimed to have been created. How do you explain these contradictory statements?







2.






Your group had claimed before the ITSC that its ‘disgruntled employee’ had mixed certain legitimate transactions with fictitious ones in order to lend an air of credibility to these documents. Please sort the legitimate transactions from the fictitious ones and inform us.







3.






Was any punitive action taken by the group against Sachin Pawar, the ‘disgruntled employee’ who had allegedly forged these documents?







4.






Please list all Sahara India Pariwar employees whose statements were provided to the income tax department during the course of its investigations along with their designations at the time.







5.






Please list the ‘third parties’ whose statements were referred to by the group before the ITSC along with their designations at the time.







6.






The ITSC rejected Sahara India Pariwar’s explanation of where the unaccounted cash amounting to ₹137.58 crore seized from its premises in the national capital region on 22 November 2014 had come from. The group’s submission that this was ‘imprest money’ provided by its offices in Lucknow for discretionary use in New Delhi was rejected by the income tax department, reasoning that ‘seized records show various items of expenditure out of such imprest money received earlier and, therefore, the same cannot be considered available for re-depositing’. It concluded that the group had been unable to explain the source of this cash. Do you dispute this reasoning?







7.






Sahara India Pariwar declared its expenses between 2008–09 and 2014–15 before the ITSC as ₹1,771 crore. In the corresponding period, your group had filed expenses amounting to ₹9.7 crore with the Registrar of Companies (RoC). What was the reason for this upward revision?







8.






The following entries in the documents seized by the income tax department purportedly show payments to Shaina NC, the Treasurer for the Bharatiya Janata Party in Maharashtra. We solicit your comments.



[image: ]






9.






The following entry in the documents seized by the income tax department purportedly show payments to Sheila Dixit, former Chief Minister of Delhi. We solicit your comments.



[image: ]






10.






The following entries in the documents seized by the income tax department purportedly show payments to Shivraj Singh Chouhan, the Chief Minister of Madhya Pradesh. We solicit your comments.



[image: ]






11.






The following entries in the documents seized by the income tax department purportedly show payments to Raman Singh, the Chief Minister of Chhatisgarh. We solicit your comments.



[image: ]






12.






The following entries in the documents seized by the income tax department purportedly show payments to Narendra Modi, the then Chief Minister of Gujarat. We solicit your comments.



[image: ]






13.






Please explain the use of the terms ‘marcom’, ‘csh bnk lko’ and ‘lucknow’ in the documents seized.







14.






The Enforcement Directorate (ED) began investigating entities in the Sahara India Pariwar due to suspicious cash transactions found in 4,574 bank accounts linked to the group since 3 May 2013. These transactions were brought to the ED’s attention by the Financial Intelligence Unit of the Union ministry of finance. How did Sahara India Pariwar respond to these proceedings?







15

.






Were the following individuals in the employment of entities in the Sahara India Pariwar in November 2014: Sachin Pawar and Dara Singh in New Delhi, Uday Sawant in Mumbai and Kanhaiya Jaiswal in Lucknow?



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours faithfully

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 3


To:

Justice Dipak Misra

Chief Justice of India

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Justice Dipak Misra

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar Group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






An alleged suicide note dated 8 August 2016 left behind by Shri Kalikho Pul, former Chief Minister of Arunachal Pradesh, claims that he had been approached by several ‘brokers of justice’—intermediaries on behalf of judges hearing a petition that would decide whether his government stayed in power—asking him for bribes. Pul’s note alleges that you had approached him for a bribe of ₹37 crore through your brother, ‘Aditya Misra’. It has been reported by Atul Dev for the Caravan that though no such person exists, you do have a brother-in-law named Aditya Mahapatra. How do you respond to these allegations?







2

.






A letter circulated after the press conference convened by the four seniormost judges of the Supreme Court after yourself on 12 January 2018 has alleged: ‘There have been instances where case having far-reaching consequences for the Nation and the institution had been assigned by the Chief Justices of this court selectively to the benches ‘of their preference’ without any rational basis for such assignment. This must be guarded against at all costs.’ The letter specifically refers to the bench constituted in October 2017 to hear the matter of R P Luthra v. Union of India and another regarding the Memorandum of Procedure for appointment of judges. In his verbal comments to the media, Justice Ranjan Gogoi also referred to the petitions being heard at the time regarding an independent probe into the death of the Special Central Bureau of Investigation (CBI) Court Judge Brijgopal Harkishan Loya as the immediate trigger for the press conference. We solicit your response.







3.






Please explain the rationale behind the composition of the five-member bench empanelled to hear the matter of Campaign for Judicial Accountability and Reforms v. Union of India and another regarding the investigation into the alleged medical college scandal involving Prasad Education Trust. Did the two judges originally hearing the matter, Justices AK Sikri and Ashok Bhushan, recuse themselves from the new bench? If not, why were they removed?







4.






Please describe your past association with Justice Ishrat Masroor Quddusi, a retired judge of the Odisha High Court arrested by the CBI in September 2017, if any.







5.






Please describe your association with Justice Arun Kumar Mishra before joining the Supreme Court, if any.



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours sincerely,

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 4


To:

Justice Jagdish Singh Khehar

Former Chief Justice of India

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Justice Khehar

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






A verdict authored by you dated 6 May 2014 on the matter of Subrata Roy Sahara v. Union of India and others gave the reasons for your refusal to recuse yourself from the bench in response to a petition submitted by senior counsels Shri Ram Jethmalani, Shri Rajeev Dhavan, Shri Rakesh Dwivedi, Shri S Ganesh and Shri Ravi Shankar Prasad on behalf of the petitioner. However, the very next day, on 7 May, a new bench was constituted after you withdrew from all matters pertaining to the Sahara India Pariwar. What was the reason for this reversal?







2.






On 16 December 2016, in the matter of Common Cause and others v. Union 
of India and others challenging the appointments of Central Vigilance Commissioner K V Chowdary and Vigilance Commissioner T M Bhasin, advocate for the petitioners Shri Prashant Bhushan had stated that your presence on the bench could lead to imputations being made as you were then in line to be appointed as the Chief Justice of India. The matter pertained to alleged political corruption and could potentially implicate the incumbent Prime Minister as well as other senior leaders from the ruling Bharatiya Party as well as parties in the Opposition while your appointment was yet to be confirmed by the President, representing the will of the Union government. When the matter was heard next on 11 January 2017, the bench was reconstituted despite your having already been confirmed as the 44th Chief Justice of India the previous month. What was the reason for your recusal?







3.






After recusing yourself, you had listed the matter before a bench of Justices Arun Kumar Mishra (then 12th in seniority) and Amitava Roy (19th in seniority). In doing so, you reportedly overlooked ten senior benches that had been available. In an interview with the legal news portal Bar & Bench, senior advocate Shri Dushyant Dave has pointed out that two other benches presided by Justices RK Agrawal (10th in seniority) and NV Ramana (11th in seniority) were dismantled by you before the matter went to Justice Mishra. He has claimed: ‘This was completely unacceptable, because when senior judges are available, you never allow a junior judge to preside, unless the senior judges are sitting in a Constitution Bench or something. This rule was overlooked in the Sahara-Birla matter (that is, while hearing the interim appeals in Common Cause v. Union of India). Curiously, the two learned senior judges, Justice Ramana and Justice Agrawal, have started to preside again after two or three weeks’ gap. So what was the point of taking away the presiding assignment from them?’ We solicit your response.







4.






In a private event held by Justice Arun Kumar Mishra in New Delhi on 18 December 2017—a reception for his newly-wed nephew—he had invited a number of lawyers, judges and officials from the Supreme Court as well as the high courts of Delhi, Madhya Pradesh, and Rajasthan. Also in attendance were Union Home Minister Rajnath Singh, Finance Minister Arun Jaitley and Chief Minister of Rajasthan Vasundhara Raje from the Bharatiya Janata Party, among several top politicians from both the treasury and opposition benches. The interim appeal filed by the petitioners had annexed documents retrieved by the income tax department under the Central Board of Direct Taxes (CBDT) from the Aditya Birla Group in 2013 and Sahara India Pariwar in 2014 which, if proven to be authentic, could implicate some of the leading political personalities across both benches of the Parliament. Dushyant Dave, also 
among the invitees, told Bar & Bench in the same interview referred to in the previous question: ‘Justice Khehar was present on 18 December at a function at Justice Arun Kumar Mishra’s place where I was also present. Justice Khehar saw that a large number of politicians and ministers from the ruling party, as also the Congress party and others were present. Once you see that the judge has amongst his friends these top politicians, he had to be circumspect and not assign the Sahara-Birla case to a bench presided by that judge... That was the least expected of him, and he did not do it. On the contrary, he changed benches and reconstituted the Bench to allow Justice Mishra to preside and sent the matter there.’ Clause 6 of the Restatement of Values of Judicial Life, a charter which governs the conduct of members of the higher judiciary states: ‘A Judge should practice a degree of aloofness consistent with the dignity of his office.’ The next Clause 7 states: ‘A Judge shall not hear and decide a matter in which a member of his family, a close relation or a friend is concerned.’ Please state the rationale for overlooking these circumstances and clauses while constituting the bench hearing the matter of Common Cause v. Union of India.







5.






An alleged suicide note dated 8 August 2016 left behind by Shri Kalikho Pul, former Chief Minister of Arunachal Pradesh, claims that he had been approached by several ‘brokers of justice’—intermediaries on behalf of judges hearing a petition that would decide whether his government stayed in power—asking him for bribes. The last time such occasion had been in the night of 12 July, a few hours before the verdict was announced, asking for an advance payment of ₹9 crore to receive a month’s adjournment on the matter. The remaining sum, ₹77 crore, would have to be paid later to secure a favourable verdict. Of the ₹86 crore, it is alleged that your youngest son, Shri Birinder Singh Khehar, had approached an associate of his demanding ₹49 crore. The verdict authored by you dated 13 July 2016 had brought down the short-lived Pul government. We solicit your response to the allegations.







6.






Pul had claimed that as late as 25 July, a fortnight after he had been removed from office, a certain Ram Avtar Singh had been in touch with him on your behalf, promising to upturn the verdict if paid ₹31 crore. ‘When and how a petition is to be filed, he (a reference to you) has already figured it out,’ Pul’s note alleged. Are you aware of an individual named Ram Avtar Singh? We solicit your response to the claims made.







7.






As per the legal news portal LiveLaw, the President of the Supreme Court Bar Association Shri R S Suri is reported to have made oblique references to alleged favours made to your son, a practising lawyer in the Punjab and Haryana







8

.






In a public address on 15 August 2017. ‘Why do we have such opaque methodology of appointment of judges in tribunals; where the non-judicial member is sitting over judgments passed by judges with judicial background? Why is it that the kith and kin of judges have the panels and are being considered for appointment as judges?’ Suri had reportedly asked. At the same event, you had denied all rumours of your son having been favoured for any appointment and pointed out that there was nothing wrong in deserving candidates being appointed even if they were related to sitting judges. We solicit further comments from you to the claims made.







9.






A letter sent to you on 17 February 2017 by Shrimati Dangwimsai Pul, Kalikho Pul’s widow, asked for a first information report (FIR) to be registered based on the contents of her dead husband’s alleged suicide note. As per the verdict in K Veeraswami v. Union of India, she asked for the matter to be placed before the ‘appropriate judge’ for the administrative action necessary to be taken. Instead, the letter itself was converted by you into a criminal writ petition on 22 February and placed before a two-member bench constituted by you. Please explain the rationale for this move.







10.






As per comments made in court on 22 February by senior advocate Dushyant Dave, representing Dangwimsai Pul, he had been under pressure to not take the matter any further. ‘There was a development on Monday (20 February, three days earlier) evening. A former judge of the Supreme Court met me on behalf of the CJI (you, at the time). I do not want to say more. I beg your lordships to stay away from this case,’ Dave is reported to have said. We solicit your response to what he has said.







11.






At that time, Justice Adarsh Kumar Goel who was presiding on the bench ranked 13th in seniority among the court’s 28 judges while his brother judge on the bench Justice Uday Umesh Lalit ranked 17th. The constitution of the bench hearing a petition of such seriousness as to include charges of corruption against the seniormost and second seniormost judges of the country is said to have been arbitrary. For instance, when Justice Chinnaswamy Swaminathan Karnan became the first judge in the history of the higher judiciary to have contempt proceedings initiated against and sentenced to prison, it would be a bench of the seven seniormost judges of the top court empanelled by you which passed the order suo motu. Even if the matter had to be listed before a bench instead of initiating the procedure regarding the registration of a FIR, Dave had pointed out that Justice Goel’s presence on the bench was especially inappropriate. He is known to have been acquainted with you in the past, having studied law in Panjab University at around the same time (a year apart in age) and have been colleagues in the Punjab and Haryana High Court after joining the bench. Dave had said 
that it would have been better for the judge to have recused himself. Please explain the rationale behind the bench’s composition.



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours faithfully

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 5


To:

Shri Pranab Mukherjee

Former President of India

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Pranab-babu

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






Do you confirm or deny having received any ‘gifts’ from Shri Kumar Mangalam Birla, Chairperson of the Aditya Birla Group, or his representatives on the occasion of Diwali in 2010?







2.






What was your involvement as Union Finance Minister in granting mining rights to Mahan Coal Limited during the tenure of the second United Progressive Alliance government?







3.






A cover story in The Caravan in August 2015 based on the contents of what are alleged to be leaked internal emails from the Essar Group raises allegations against you for allegedly pushing for the recruitment of three 
candidates of your choice, including an internship for your granddaughter, and providing an early hearing to the group’s plea regarding stalled mining operations in return. We solicit your response to the allegations.







4.






Where any objections raised to your decision as President of India to confirm Justice Jagdish Singh Khehar as the 44th Chief Justice of the Supreme Court? If yes, please state your reasons for overruling them.







5.






An alleged suicide note left by Shri Kalikho Pul, former Chief Minister of Arunachal Pradesh has claimed that he had delivered ₹6 crore to your residence (802/7, Vatayal, Kavi Bharti Sarani, Kolkata – 700029) in 2009. He claims to have done so at the behest of Shri Dorjee Khandu, the then Chief Minister of Arunachal Pradesh, allegedly in return for an advance of ₹200 crore sanctioned by you as Finance Minister on behalf of the Union government. I solicit your response to the allegations contained in this document.



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours sincerely,

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 6


To:

Shri Kapil Sibal

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Shri Kapil Sibal

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






Do you confirm having received any ‘gifts’ or presents from Shri Kumar Mangalam Birla, Chairperson of the Aditya Birla Group, or his representative on the occasion of Diwali in 2010?







2.






Please state your association, if any, with former Chief Jusice of India Jagdish Singh Khehar before he joined the bench.







3.






An order passed by the Supreme Court on 11 January 2017 in the matter of Common Cause and others versus Union of India and others borrowed heavily from your arguments in Central Bureau of Investigation v. VC Shukla and others in 1998 relating to the Jain hawala papers where you had represented one of the respondents. The court discarded a set of papers appended by the 
petitioners, allegedly dealing with investigations by the income tax department into the Aditya Birla Group and the Sahara India Pariwar, calling for an independent probe by a Special Investigation Team constituted by the court based on these papers. It had been on the basis of these documents that the President of your party Shri Rahul Gandhi had earlier called for a thorough and independent probe to be initiated. Please comment on the similarities and differences between the evidence under consideration during the VC Shukla case and the Sahara-Birla papers in the present instance.







4.






A so-called suicide note left by Shri Kalikho Pul, former Chief Minister of Arunachal Pradesh who had previously been a member of the Indian National Congress, alleges that you had demanded a bribe of ₹9 crore at your residence in Jor Bagh, New Delhi to ‘scuttle’ a petition being argued by you in the Guwahati High Court related to the restoration of the Nabam Tuki-led Congress government in Pul’s state. He had previously broken away from this government, along with a number of other Congress legislators in the state assembly, to form a new government in February 2016 with support from the Bharatiya Janata Party. It may be noted that you were also involved in the petition that would decide the fate of the government formed by a breakaway faction from the Indian National Congress led by Pul when it went to the Supreme Court. The decision came in Pul’s favour, allegedly after he paid you ₹4 crore in advance. In his note, Pul alleged: ‘Lawyers and every judge takes bribe on his (your) directions, gives false judgments and dances to his (your) tunes.’ We solicit your views and responses to the claims made.







5.






Pul further alleged that you had taken up this case on the instructions of the then Congress President Sonia Gandhi and were promised a seat in the upper house of Parliament in return. You were nominated to the Rajya Sabha on 5 July 2016, eight days before the Supreme Court would bring down the Nabam Tuki-led Congress government in Arunachal Pradesh. Please clarify your involvement in this matter and respond to the allegations made by Pul.







6.






Pul’s note also claimed that on one occasion you had chartered a flight to Guwahati and managed to reverse a high court order within half an hour. Do you confirm or deny that such an incident took place?



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours sincerely,

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 7


To:

Shri Velu Narayanasamy

Chief Minister, Government of Puducherry

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Shri Narayanasamy

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






A so-called suicide note left by Kalikho Pul, former Chief Miniser of Arunachal Pradesh who was previously a member of the Indian National Congress, has alleged that he had met several senior party members in the national capital multiple times after he had been expelled from the party, in 2015 and 2016, allegedly to expose the large-scale maladministration of public resources that had been going on within the Nabam Tuki-led Congress government in the state. The note claims that Pul had met you on 13 occasions in this period and that you had also allegedly demanded ₹110 crore from him, ‘for the party fund and for himself (yourself).’ At that time, you had been the head of the state 
wing of the party in Arunachal Pradesh. I would be grateful if you answered the following questions:



2. Do you confirm or deny having met Pul on at least 13 occasions in this period?





3.






Had Pul’s allegations of maladministration within the Nabam Tuki-led government in Arunachal Pradesh ever been brought up before the Congress party’s leadership in New Delhi?



4. How do you respond to the allegation of bribery in Pul’s note?

Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours sincerely,

Paranjoy Guha Thakurta and Sourya Majumder



Questionnaire 8


To:

Shri Kamal Nath

From:

Paranjoy Guha Thakurta and Sourya Majumder

Dated: 14 September 2018

Dear Shri Kamal Nath

We intend to soon publish a book tentatively titled Loose Pages: Court Cases That Could Have Shook India (But Didn’t)
. It recalls, among other things, the working of the judiciary in the cases relating to the documents seized from the Aditya Birla Group, the Sahara India Pariwar group, the Jain hawala episode and the alleged suicide note left behind by Kalikho Pul, former Chief Minister of Arunachal Pradesh. We will be grateful if you provided answers to the questions that follow:





1.






Do you confirm or deny having received any ‘gifts’ or presents from Shri Kumar Mangalam Birla, Chairperson of the Aditya Birla Group, or his representatives, on the occasion of Diwali in 2010 or thereafter?







2.






A so-called suicide note left by Shri Kalikho Pul, former Chief Minister of Arunachal Pradesh who had previously been a member of the Indian National Congress, has alleged that he had met several senior party members in the national capital multiple times after he had been expelled from the party, in 2015 and 2016, allegedly to expose the large-scale maladministration of public resources that had been going on within the Nabam Tuki-led Congress government in the state. The note claims that he had met you on four 
occasions during this time. Do you confirm or deny having met Pul in this period?







3.






On one occasion, Pul’s alleges, you had asked him for a bribe of ₹130 crore to take up his cause before the party’s leadership in New Delhi. Had Pul’s allegations of maladministration within the Nabam Tuki-led government in Arunachal Pradesh ever been brought up before the party’s leadership? How do you respond to the allegation of bribery in Pul’s note?



Please acknowledge receipt of this questionnaire and do respond as soon as possible.

Yours sincerely,

Paranjoy Guha Thakurta and Sourya Majumder
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