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      Chapter 1

      An Introduction to Private 
Sector Financing of 
Transportation Infrastructure
      

      
         
         
         Wendell C. Lawther and Lawrence L. Martin

         
      

      
      The Transportation Infrastructure Crisis

      
      On Saturday May 25, 2013, a 60-foot section of a 58-year-old bridge over the Skagit
         River north of Seattle, Washington, collapsed. As the New York Times reported, the
         collapse “underscored the vulnerability of a transportation system that hinges not
         just on high-profile water crossings and tunnels, but on thousands of ordinary and
         unremarkable components that travelers mostly take for granted” (In Collapse, 2013:
         a10).
      

      
      The United States (US) is facing a public infrastructure crisis! Decades of failing
         to adequately maintain US infrastructure have resulted in a crisis of major proportions.
         The American Society of Civil Engineers (ASCE, 2013) rates the overall condition of
         US infrastructure as “mediocre to poor.” The Pew Center for the States (2009) sounded
         a similar alarm several years ago. On a scale from A to F, with A being the highest
         score, the ASCE gives a grade of D to highways and roads, and only a slightly higher
         grade of C+ to bridges. Former Secretary of Transportation Ray LaHood has described
         the nation’s highways and roads as “one big pothole” (Postscript, 2013: 26). Estimates
         run as high as $4 trillion to bring all US infrastructures (transportation and non-transportation)
         up to good conditions (ASCE, 2013).
      

      
      The Lack of Public Resources to Address the Crisis in Transportation Infrastructure

      
      Historically, the major source of transportation infrastructure financing in the US
         has been the federal Highway Trust Fund. The fund’s revenue is derived from the federal
         gasoline tax, which is set by law at 18.4 cents per gallon. Because the federal gasoline
         tax is levied on gallons sold, rather than cost per gallon, the tax does not generate
         revenues sufficient to meet existing and projected transportation infrastructure needs
         (Bridging the Gap, 2014; Shortfall, 2014). The federal gasoline tax has not been increased
         in nearly 20 years and Congress has thus far been unable to find a long-term solution
         to the problem. The increasing efficiency of the average passenger vehicle, which
         has risen from 24 miles per gallon in the 1980s to 36 gallons in 2013 is contributing
         to the lack of public resources for transportation infrastructure. At the same time,
         the average miles driven in the US has declined (Markovich, 2014).
      

      
      In July 2014, Anthony Foxx, the Secretary of Transportation, notified the governors
         of all 50 states that going forward Highway Trust Fund transfers will be reduced and/or
         delayed (Shortfall, 2014). The Congressional Budget Office (CBO, 2012), the research
         arm of Congress, predicts that the Highway Trust Fund will be exhausted sometime in
         2015. David Walker, the former Comptroller of the United States and director of the
         federal Government Accountability Office (GAO) has stated on more than one occasion
         that the problem with the federal Highway Trust Fund “is that it’s not funded and
         you can’t trust it” (Bridging the Gap, 2014: 23).
      

      
      In 2014, President Obama directed the Department of Transportation to create a “center
         of innovative transportation finance” to provide technical assistance to state and
         local governments in developing creative solutions to the problem of transportation
         infrastructure financing (White House, 2014). The creation of the center and the absence
         of any mention of associated funding appear to be a not-so-subtle message to state
         and local governments that the federal government will not be a major source of transportation
         infrastructure funding in the future.
      

      
      It should be pointed out that some three-quarters (75 percent) of total overall spending
         on transportation infrastructure in the US actually come from the coffers of the 50
         states and their local governments (Bridging the Gap, 2014). The question frequently
         asked is this: why, then, is there a lack of public resources for transportation infrastructure?
         The response is that the majority of state and local government funding goes toward
         the operations and maintenance of existing transportation infrastructure. Consequently,
         the nearly depleted federal Highway Trust Fund is still the major source of public
         financing for the construction of new transportation infrastructure (Markovich, 2014).
      

      
      The aftermath of the “Great Recession” of 2008 also continues to have a significant
         negative impact on state and local government revenues and by extension, the financing
         of transportation infrastructure. The federal Government Accountability Office (GAO,
         2013) estimates that without major policy changes, state and local government revenues
         as a percentage of gross domestic product (GDP) will not return to 2008 pre-recession
         levels before 2060! The GAO estimate helps put in perspective the revenue problems
         of US state and local governments, in addition to their ability to finance transportation
         infrastructure. Yet another factor contributing to the problems of transportation
         infrastructure financing has been the recent spending practices of some US states.
         Some states, Texas and Kansas are prime examples, in understandable but questionable
         attempts to weather the Great Recession, diverted substantial sums from their gasoline
         tax revenues to fund other priorities, such as education and Medicaid (States, 2014).
         Despite the inaction and questionable actions of state governments in the past, they
         could nevertheless increase their own gasoline taxes. However, a Gallup Poll conducted
         in 2013 found that two out of three Americans oppose any increase in state gasoline
         taxes, even if the increased revenue is used solely to improve transportation infrastructure
         (Orski, 2014).
      

      
        In summing up the current situation, some have described the challenges confronting
         state and local governments as a “perfect storm” of deteriorating transportation infrastructure,
         increased traffic demands. and no money (Geddes & Wagner, 2013). The longterm gap
         between needs and resources has been described by others (e.g., Martin, Levey, & Cawley-Tosh,
         2012), as constituting a “new normal” for state and local governments. It is suggested
         that one of the defining characteristics of this new normal will be increased competition
         for state and local government revenues between programs, services and capital projects,
         including transportation infrastructure. This gap between needs and resources is the
         principle reason why state and local governments are increasingly interested in accessing
         private sector financing for transportation infrastructure. 
      

      
      Private Sector Financing of Transportation Infrastructure

      
      With needs greater than resources and little prospect of major help from the federal
         government, it is understandable why state and local governments are looking for creative
         solutions to the transportation infrastructure crisis. Secretary of the Treasury Jack
         Lew has been quoted as stating that tight federal, state and local government budgets
         will demand creative ways of tapping into private sector capital. Kentucky Governor
         Steve Beshear states the issue succinctly: “[I]f we are going to have any large infrastructure
         projects in the foreseeable future, it’s going to have to involve the private sector”
         (Orski, 2014). 
      

      
      Under the heading of everything old is new again, it is important to realize that
         private sector financing of transportation infrastructure is not a new concept. In
         fact, the use of private sector financing for transportation infrastructure can be
         traced all the way back to Colonial America. Due to a lack of public resources, it
         was common place for joint stock companies to receive what were called “concessions”
         from state governments to construct roads, bridges, ferries and other transportation
         assets. These private sector companies were permitted to recover their costs by charging
         tolls to users. George Washington, for example, formed the Potomac Company chartered
         by the states of Maryland and Virginia to improve the navigability of the Potomac
         River by constructing locks (White, 2012). By the early 1880s, New York State had
         chartered some 278 turnpike companies that utilized private financing to construct
         over 4,000 miles of roads in the state. Even the famous Brooklyn Bridge was constructed
         as a concession with private financing (DiNapoli, 2013). Also, during the 1880s, the
         first railroads began connecting the continental US. These railroads were built with
         private financing, because the federal government and the states were still recovering
         financially from the costs of the Civil War. The federal government and the states
         compensated the railroads with the only commodity they had in abundance: land (McNichol,
         2013). Over the subsequent decades, however, transportation infrastructure began to
         be viewed primarily, if not exclusively, as a public good that should be paid for
         by government. Consequently, public financing replaced private sector financing (DiNapoli,
         2013: 3). The Federal-Aid Highway Act of 1956 that created the interstate system cemented
         the idea that transportation infrastructure was a government responsibility (Weingroff,
         2006).
      

      
      The Benefits of Private Sector Financing of
Transportation Infrastructure
      

      
      The benefits of private sector financing of transportation infrastructure have been
         noted by numerous individuals and organizations (USDOT, 2014; National League of Cities,
         2012; Lammam, MacIntyre, & Berechman, 2013; AECOM, 2013; Eggers & Dovey, 2007). Some
         of the most frequently mentioned benefits include (1) access to new sources of capital,
         (2) access to private sector expertise, (3) accelerated delivery schedules, (4) lower
         design and construction costs, (5) risk transfer, and (6) increased job creation,
         economic development, and workforce productivity.
      

      
      Access to Capital

      
      Perhaps the most talked about benefit of private sector financing of transportation
         infrastructure is simply the access to new sources of capital. Construction companies,
         investment banks, hedge funds, public pension systems, and others are all interested
         in investing in transportation infrastructure. By some estimates, as much as $50 billion
         in potential private sector investment capital may be available for investment in
         US infrastructure (White House, 2014). Initially, much of the private sector investment
         capital for transportation infrastructure came from investments banks and commercial
         concerns, such as the Macquarie Group and Goldman Sacks. More recently, however, public
         sector pension funds have recognized the investment opportunities associated with
         private sector financing of transportation infrastructure. The California Public Employees
         Retirement System, the Washington State Investment Board, and the Teachers Retirement
         System of Texas have all either announced their intention to invest in transportation
         infrastructure or have already done so (McNichol, 2013). Even the Caisse de Depot
         et Placement du Quebec, Canada’s second largest pension fund manager, has expressed
         an interest in becoming involved with private sector financing of transportation infrastructure
         in the US (Niquette, 2014). In 2014, Moody’s Investor’s Service identified the US
         as one of the hottest potential infrastructure markets in the world (Moody’s Investor
         Service, 2014).
      

      
      Access to Private Sector Expertise and Innovation

      
      Private sector firms frequently have specialized transportation-related expertise
         not generally available to government. Additionally, private sector firms often have
         access to proprietary transportation information technology unavailable to the government
         (AECOM, 2014; Martin & Saviak, 2014). One example is automated tolling, which reduces
         labor costs by replacing toll booth operators with information technology, resulting
         in significant labor cost reductions and increased overall operating efficiencies.
      

      
      Accelerated Delivery Schedules 

      
      In many instances, transportation infrastructure projects that have been in the planning
         stage for years waiting for public financing have experienced accelerated construction
         schedules through the use of private sector financing (Russ, 2014; Evans & Bowman,
         2005). Two prime examples include the state of Pennsylvania’s plans to rehabilitate
         some 500 structurally deficient bridges and the Port of Miami Tunnel. Without private
         sector financing, it would have taken Pennsylvania years if not decades to fix the
         state’s bridges. In the case of the Port of Miami Tunnel, this transportation infrastructure
         project had been on the drawing board for nearly 20 years, as public financing was
         unavailable (see case example later in this chapter).
      

      
      Lower Design and Construction Costs

      
      When private financing is involved, the design and construction or rehabilitation
         of transportation assets are usually bundled together. The traditional government
         approach to transportation infrastructure is to hold separate procurements and develop
         separate contracts for the design, as well as the construction phase. This sequential
         process increases both delivery times, in addition to costs. By having one private
         sector firm both design and construct transportation infrastructure assets, delivery
         time and costs are reduced and asset quality is increased, while no advantage exists
         to the private sector firm to design to a lower standard that ultimately results in
         higher construction costs.
      

      
      Risk Transfer

      
      One of the most frequently mentioned advantages of private sector financing of transportation
         infrastructure is the potential for risk transfer, particularly construction risk.
         Construction costs, such as labor, materials and supplies, as well as unanticipated
         price increases are transferred to the private sector, in addition to costs associated
         with work stoppages, slippages in project timelines and other unforeseen problems.
         This risk transfer is accomplished, because the government only makes payment when
         the transportation asset is delivered according to contract specifications. Failure
         to meet contract specifications or delivery dates can result in substantial penalties.
         Thus, the private sector is highly motivated to successfully manage the risks involved,
         in order to deliver the transportation asset on-time and on-budget. Studies of completed
         projects have concluded that a high percentage have been delivered on time (for example,
         Iacobacci, 2010; MacDonald, 2002).
      

      
      Increased Job Creation, Economic Activity,
and Workforce Productivity
      

      
      Private sector financing of transportation infrastructure can have a positive impact
         on job creation and the overall economic activity of communities. By accelerating
         the construction or rehabilitation of transportation infrastructure through private
         sector financing, thousands of jobs are created. According to economists at the University
         Massachusetts for every $1 billion in new infrastructure investment, some 18,000 jobs
         are created (Niquette, 2014).
      

      
      Workforce productivity is likewise increased when transportation infrastructure construction
         or rehabilitation is accelerated. Millions of potential productive work hours are
         lost each year, due to traffic congestion caused by the nation’s poor transportation
         infrastructure. A study conducted in 2011 by the Texas Transportation Institute at
         Texas A&M University estimates annual productivity losses to the US economy due to
         the poor condition of transportation infrastructure of some $121 billion (AECOM, 2014).
         
      

      
      Finally, it should be noted that new highways, roads, bridges, and tunnels open up
         new land areas for development and for business creation, two major accelerators of
         local economic growth. 
      

      
      Myths about Private Sector Financing of
Transportation Infrastructure
      

      
      Private sector financing of transportation infrastructure is not without its critics.
         Several objections have been raised to the use of private sector financing of transportation
         infrastructure. However, when these objections are examined closely they turn out
         to be more myth than reality.
      

      
      Myth #1—The Government is Selling Our Highways, Roads, Bridges, and Tunnels

      
      This claim is frequently made by opponents to private sector financing of transportation
         infrastructure. This is factually incorrect! In virtually every instance where private
         sector financing of transportation infrastructure has been utilized, the government
         (states or local governments) has retained ownership of the asset.
      

      
      Myth #2—Private Sector Financing Leads to Higher Cost Projects

      
      This claim may be inaccurate, especially when applied to the concessionaire or DBFOM
         (Design Build Finance Operate Maintain) approach. In most instances where private
         sector financing of transportation infrastructure is proposed, a value for money (VfM)
         analysis is conducted. A VfM analysis compares the costs of private sector financing,
         operations and maintenance over the life of what may be a 30-year contract with what
         is called a “public sector comparator,” which is an estimate of the costs over that
         same time period if the infrastructure was built and maintained by the public sector
         using the traditional design-bid-build approach. While the cost of financing capital
         expenditures may be higher with a P3 method, the cost of operating and maintaining
         the infrastructure is likely to be lower. While the accuracy of some assumptions used
         in these comparisons has been called into question in some cases (Taylor, 2012; Office
         of AG, Ontario, 2014), many of the VfM studies appear to be good faith efforts to
         make what are by their very nature, complicated cost comparisons (e.g., Jeffrey Parker
         & Associates, 2009, 2010).
      

      
      Myth #3—The Private Sector Makes Windfall Profits

      
      When state and local governments first became involved with private sector financing
         of transportation infrastructure, they in fact made mistakes that resulted in increased
         private sector profits. Whether theses profits were “unreasonable” and whether they
         constituted “windfall profits” is subject to interpretation. The learning curve with
         private sector financing of transportation infrastructure has been steep for state
         and local governments, as it is with any new public policy or innovation. The point
         to be made is that state and local governments have learned a great deal over the
         last 20 years about best practices in private sector financing of transportation infrastructure
         (De Vries & Yehoue, 2013; Hodge, Greve, & Boardman, 2010; Yescombe, 2007). For example,
         state and local governments now routinely include provisions in transportation infrastructure
         financing contracts that largely preclude the possibility of private sector windfall
         profits. 
      

      
      Myth #4—The Private Sector Gets to Dictate Toll Increases

      
      The control over who sets tolls, how much the tolls will be and the process involved
         in setting and increasing them is one of the lessons learned by state and local governments
         over the last 20 years. There is a famous example of a Canadian government that forgot
         to include clauses in its private sector transportation infrastructure financing contract
         defining who does what with respect to tolls (see the Ontario 407 Expressway case
         study that appears later in this book). However, this case example dates back to the
         early 1990s. Could this happen again? Is a similar situation possible today? Yes.
         Is it likely? No. 
      

      
      In summary, the past should not be considered as a prologue when it comes to private
         financing of transportation infrastructure. It is important to acknowledge some mistakes
         were made in the past, however, today’s state and local governments have the ability
         to draw upon 20 years of experience with private sector financing of transportation
         infrastructure.
      

      
      Concerns and Challenges

      
      Aspects or impacts relevant to P3s that may cause concern or offer challenges are
         not those that should cause a jurisdiction to refuse to adopt the P3 approach. With
         careful planning and consideration, these concerns/challenges can be effectively met
         and bad outcomes avoided.
      

      
      Concern #1—Overly Optimistic Revenue Predictions

      
      Lower than predicted demand or traffic volume can lead to private partner bankruptcy
         or necessitate governments contributing funds from general tax revenue or other unanticipated
         sources. Traffic demand forecasting may be overly optimistic based on modeling that
         relies on incorrect assumptions. To some extent, if assumptions are incorrect, it
         is not the fault of the partnership, for example, economic conditions are worse than
         predicted, but ultimately the likelihood that assumptions may be incorrect should
         lead to a choice of a different partnership structure to more effectively ensure success.
      

      
      Traffic demand forecasting or modeling relies on data that may be not precise, nor
         can be accurately predicted. For greenway roadway projects, factors include:
      

      
      
         	
            
            Initial year traffic estimates

            
         

         
         	
            Demographic characteristics, including population

            
         

         
         	
            Economic considerations, including total employment

            
         

         
         	
            Land use assumptions, including a mix of commercial and residential units

            
         

         
         	
            Growth conjectures, including the timing of new developments

            
         

         
         	
            Toll road competitiveness, measured by an estimate of time savings and the value placed
               by travelers on those time savings
            

            
         

         
         	
            Toll increases (Bain, 2009; Fitch Ratings, 2007)

            
         

         
      

      
      One study of 183 road projects concluded that in half of the projects, the estimated
         traffic volume was more than 20 percent lower—or higher—than the actual volume when
         the roadways were operational, with an error of more than 40 percent in a quarter
         of the projects (Flyvbjerg, Skamrisholm, & Buhl, 2006). Much of the uncertainty is
         a result of projecting traffic for greenway projects that may be five years into the
         future. Also, the need to account for the “ramp up” period—the time period in which
         travelers become accustomed to traveling on the roadway—may mean that expected maximum
         traffic demand may not occur until 10 years after the contract award date (Fitch Ratings,
         2005).
      

      
      Public procurement or the public-private partnership contract awarding process can
         contribute to this outcome. If the public agency chooses the private partner based
         on which one proposes the highest traffic volume and revenue generation, then overly
         optimistic traffic modeling becomes rewarded (Bain, 2009).
      

      
      Concern #2—Value for Money Assumptions Are Not Accurate

      
      Critics have claimed that there have been many instances in which governments have
         accepted assumptions made when calculating Value for Money (VfM) analysis that have
         been incorrect or biased in favor of supporting P3 contracts; and/or have been reluctant
         to share this analysis. Biased assumptions can be categorized as those that
      

      
      
         	
            
            incorrectly overestimate traditional (Design-Build-Bid) costs; and

            
         

         
         	
            incorrectly underestimate P3 (Design-Build-Finance-Operate-Maintain) costs.

            
         

         
      

      
      Reviews of VfM analyses relevant to public-private partnership projects in Ontario
         (Canada) conclude that they overestimated or incorrectly assigned the risk retained
         by governments in traditional DBB (Design-Build-Bid) contracts (Office of AG, Ontario,
         2014). Additionally, they underestimated the ability of governments to control construction
         related risks (Siemiatycki & Farooqi, 2012). This conclusion is supported by data
         found in the business case for the Presidio Parkway (Arup/PB Joint Venture, 2010),
         as revealed in the figure of 125M listed as “retained risk reserves” for the DBB option,
         approximately 18 percent of the total projected costs is just one significant factor
         that increases the projected costs of this option, and thereby supports the choice
         of a DBFOM.
      

      
      An analysis of the Presidio Parkway and the Long Beach Courthouse business cases suggests
         additional key assumptions made by the value for money (VfM) analysis were inaccurate,
         resulting in biases toward engaging in a P3 contract (Taylor, 2012). A relatively
         high discount rate of 8.5 percent was chosen, which is higher than the 5 percent rate
         recommended by the California Legislative Analyst’s Office and higher than the then
         current borrowing rate for California governments. Similarly, an assessment of the
         Australian P3 experience has concluded that the discount rate was too high in performing
         VfM, and the PSC comparable was manipulated (Hodge & Duffield, 2010).
      

      
      Concern #3—Lack of Transparency

      
      Without public support, a P3 project risks failure. A lack of transparency of any
         part of the public procurement process is likely to lead to a lack of public support.
         Although providing a lot of detailed documentation in PDF files on a P3 project website
         does increase transparency to some degree, it may be deemed insufficient if the goal
         is to increase public support. Information that may be easily understood by expert
         stakeholders may not be by John Q. Public.
      

      
      In the extreme, a lack of transparency from public view can be seen as withholding
         key documents or processes involving stakeholders. A variation of this transparency
         problem arises when documents are released only after decisions have been made, for
         example, releasing business case reports or VfM analyses after the P3 contract has
         been signed—too late for any changes to have been made to the agreement.
      

      
      Lack of openness about the choice of private partners can lead to public mistrust
         of the P3 project. At a minimum, as occurred in Australia in the case of the Southern
         Cross Station in Melbourne, claims of “cronyism” can occur if the public partner refuses
         to release appropriate documents (Ergas, 2009). Although calculations made as part
         of bid documents may be inappropriate to release (Czerwinski & Geddes, 2010), in many
         cases governments have refused to release documents that do not contain these calculations,
         especially those related to financing (English, 2005).
      

      
      Other critics claim that opportunities for public participation have been limited,
         with information relevant to the procurement process remaining confidential, prohibiting
         access by both the public and elected lawmakers (Ortiz & Buxbaum, 2008). Regimal (2012)’s
         analysis of the processes and procedures implemented under the Virginia Public-Private
         Transportation Act (PPTA) indicated that (1) cost benefit or VfM analysis performed
         as part of the PPTA were not disclosed before a P3 agreement was signed; and (2) there
         was no formal role for the Virginia General Assembly legislators to play in approving
         such agreements.
      

      
      One reason for the lack of transparency may be the deficiency of an effort made by
         public officials to determine which documents should be kept confidential and which
         should be made available to the public. As discussed in chapter 7, information disclosed
         varies from project to project, and even within one state. Similarly, recent examples
         from the Port Authority of New York and New Jersey suggests that a lack of transparency
         “rules” exist (PANYNJ, 2013).
      

      
      Concern #4—Public Sector Procurement Expertise is Insufficient

      
      The procurement process implemented to choose the private partner or concessionaire
         should support and permit the maximum allowable negotiation among bidders, resulting
         in a choice that is achieved efficiently and without delays. In Florida, for example,
         this approach is termed Invitation to Negotiate (Lawther, 2007), while in Europe,
         competitive dialogue has been in place since 2004 (Arrowsmith & Treumer, 2012). Bad
         outcomes result when procurement processes do not include negotiations with more than
         one bidder and potential private partners, as an alternative procurement process is
         applied to choosing a P3 partner. This may occur when a qualification-based selection
         is combined with a low bid approach, which is more common to traditional DBB construction
         contracts, and is applied to a P3 contract (Smith & Jimenez, 2011).
      

      
      Even when negotiations do occur, delays in negotiations after bids have been reviewed
         may occur due to several reasons:
      

      
      
         	
            
            Incomplete project specifications, because of political pressures to move projects
               forward
            

            
         

         
         	
            The public partner changes its mind because of affordability problems

            
         

         
         	
            Poor project management by a governmental partner

            
         

         
         	
            Additional negotiation with lenders if funding has not been procured ahead of time

            
         

         
         	
            Environmental issues not dealt with ahead of time

            
         

         
         	
            Issues arising from public partner due diligence (Yescombe, 2007).

            
         

         
      

      
      The longer the post contract award negotiation period, the more disadvantageous the
         situation for the public partner, as “deal drift” may occur, with the private partner
         negotiating for lower amounts of risk transfer.
      

      
      Organization of this Book

      
      One method of accessing private sector financing for transportation infrastructure
         is through the use of public-private partnerships. The use of public-private partnerships
         for transportation infrastructure is the focus of this book and the following chapters.
         
      

      
      Chapter 2—Transportation Infrastructure Financing Public-Private
         Partnerships (P3s): What Are They? How Do They Work?
      

      
      Chapter 2 introduces the concept of public-private partnerships in general and their
         specific function in private sector financing of transportation infrastructure. The
         chapter begins by defining public-private partnerships and presenting a taxonomy of
         types. The focus of this book is on those public-private partnerships that have a
         financial component; of these the DBFOM (design-build-finance-operate-maintain) type
         is the most prominent. Existing DBFOM transportation infrastructure projects are then
         identified. Finally, the chapter discusses various financing aspects of a DBFOM public-private
         partnership.
      

      
      Chapter 3—State Enabling Legislation for Public-Private Partnerships

      
      Chapter 3 reviews public-private partnership–enabling legislation in the states. To
         date, 33 states have adopted some type of public-private partnership enabling legislation.
         This chapter takes a closer look at this legislation, focusing on the four states
         that have created the most P3s in the United States—Florida, California, Texas, and
         Virginia. The chapter discusses how the states have dealt with a variety of critical
         public-private partnerships policy issues, including (1) prior legislative approval;
         (2) dedicated P3 units; (3) extension of P3 authority to local governments; (4) ability
         to accept unsolicited proposals; (5) tolling, shadow tools, and availability payments;
         and (6) non-compete clauses.
      

      
      Chapter 4—Internationally Recommended Best Practices and Promising
         Practices in Transportation Infrastructure Financing Public-Private Partnerships
      

      
      Chapter 4 reviews the international experience with the use of public-private partnerships
         for transportation infrastructure financing with the objective of identifying internationally
         recommended best practices. The chapter is based on a review of government documents,
         reports and studies from Australia, Canada, the European Union, South Africa, and
         South America that have made extensive use of public-private partnerships for transportation
         infrastructure financing. Additionally, documents, reports and case studies produced
         by international organizations (e.g., World Bank, International Monetary Fund [IMF],
         Organisation for Economic Co-operation and Development [OECD], European Investment
         Bank, European PPP Expertise Center, and others) that have conducted cross-national
         studies of public-private partnerships are reviewed. 
      

      
      The chapter summarizes the findings of this research and includes a checklist of internationally
         recommended best practices in transportation infrastructure financing public-private
         partnerships.
      

      
      Chapter 5—Case Studies in Transportation Infrastructure Financing Public-Private Partnerships

      
      Chapter 5 provides a series of detailed case studies of transportation infrastructure
         financing public-private partnerships from around the world, as well as two examples
         from the US. These case studies were developed by academic and practitioner experts
         in transportation-related public-private partnerships, and designed to showcase examples
         of both successful and not so successful projects. Each case study highlights the
         key lessons learned, and the chapter includes a summary of the overall lessons learned.
         The case studies consist of the following:
      

      
      
         	
            
            Melbourne CityLink (Australia)

            
         

         
         	
            Sydney Cross City Tunnel (Australia)

            
         

         
         	
            Melbourne EastLink (Australia)

            
         

         
         	
            Irish Road Projects 2005–2010 (Ireland)

            
         

         
         	
            London Underground Railroad (Subway) and the United Kingdom (UK) Experience

            
         

         
         	
            Ontario 407 Expressway Toll Road (Canada)

            
         

         
         	
            Indiana Toll Road (United States)

            
         

         
         	
            Kiplev-Søndeborg Motorway (Denmark)

            
         

         
         	
            N3 Toll Route Concession (South Africa)

            
         

         
         	
            Sea to Sky Highway (Canada)

            
         

         
      

      
      Chapter 6—Evaluation of Public-Private Partnerships for Transportation Infrastructure
         Financing: 
Process and Goal Achievement
      

      
      Chapter 6 addresses the issue of how to evaluate public-private partnerships for transportation
         infrastructure financing. The chapter proposes that evaluations should be considered
         in two parts: (1) the process of creating a public-private partnership, and (2) the
         assessment of partnership goals and objectives. In part 1, the steps involved in creating
         transportation infrastructure financing public-private partnerships are identified
         in terms of best practices. Case examples from Australia, California, and Florida
         are utilized to illustrate key points made. In part 2, specific evaluation criteria
         are suggested for assessing the achievement of public-private partnership goals and
         objectives.
      

      
      Chapter 7—Public-Private Partnerships: Transparency and Accountability
         Issues
      

      
      In chapter 7, the sometimes overlooked issues of transparency and accountability in
         transportation infrastructure financing public-private partnerships are addressed.
         The chapter argues that in far too many instances, governments in the United States
         have paid little attention to informing and educating stakeholders as well as the
         general public about transportation infrastructure financing public-private partnerships.
         Given that the costs of these partnerships can reach into the billions of dollars
         and that the disruptions caused by construction can potentially last for years, the
         chapter contends that transparency with respect to stakeholders and the general population
         is essential. 
      

      
      Chapter 8—The Role of the Private Sector in Effectively Educating
         Policymakers and the Public about Transportation P3s: Insights from Florida Leaders
      

      
      Chapter 8 builds upon and extends the discussion from chapter 7. In this chapter,
         the results are reported from a groundbreaking research study conducted in the state
         of Florida on how best to communicate with and educate private sector businesses as
         well as other stakeholders about the need for, and the benefits of, transportation
         infrastructure financing public-private partnerships. Based upon extensive interviews
         with key Florida transportation stakeholders (e.g., elected officials, business leaders
         and organizations, citizen advocacy groups, and others), this chapter provides suggestions
         on how to improve the understanding of stakeholders and the general public about transportation
         infrastructure financing public-private partnerships. A case study of a public-private
         partnership in Jacksonville, Florida, is provided to support the findings and recommendations
         made in this chapter.
      

      
      Chapter 9—Avoiding Public-Private Partnership Failure: Linking
         Transportation Infrastructure with Economic Development
      

      
      The success of transportation infrastructure financing public-private partnerships
         may ultimately rely on how well they are linked and coordinated with local planning
         and economic development efforts. Chapter 9 presents a series of case examples involving
         transportation infrastructure financing public-private partnerships that failed or
         experienced significant losses due to the lack of coordination between planning efforts
         and economic development. The case examples reviewed include:
      

      
      
         	
            
            Pocahontas Parkway (Virginia)

            
         

         
         	
            State Route 91, Riverside Freeway Express Lanes (California)

            
         

         
         	
            South Bay Expressway, State Route 125 (California)

            
         

         
         	
            Southern Connector (South Carolina)

            
         

         
      

      
      Chapter 10—Concluding Thoughts and Questions

      
      This chapter highlights some of the the major findings and conclusions from the preceding
         chapters. Best practices and unanswered questions are reviewed in areas such as the
         use of benefit/cost analysis, the current status of value for money (VfM) analyses,
         performance measurement and management, citizen engagement, and transparency
      

      
      Appendix: Tools for Use in Public-Private Partnerships for Transportation Infrastructure
         Financing
      

      
      The appendix contains a wide range of government documents that were reviewed as part
         of the research for this book. Each document is identified and briefly described,
         and the corresponding URL addresses are provided. 
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      Chapter 2

      Transportation Infrastructure Financing Public-Private
 Partnerships (P3s)
      

      
         
         
         Lawrence L. Martin

         
         What Are They? How Do They Work?

         
      

      
      A major approach to addressing the nation’s transportation infrastructure crisis utilizing
         private sector financing is through the use of public-private partnerships, also called
         PPPs and P3s. In this book, “P3s” will be used as the shorthand term of preference
         for public-private partnerships. 
      

      
      P3s are a hot topic today! (Martin et al., 2013; De Vries & Yehoue, 2013; Yescombe,
         2007; Lammam, MacIntyre, & Berechman, 2013; Hodge, Greve, & Boardman, 2010). As a
         result, the term “P3” has been broadly applied to a variety of relationships between
         the public and private sectors and its meaning varies from sector to sector (e.g.,
         transportation, housing, water/wastewater, schools, hospitals, social services, etc.)
         (Istrate & Puentes, 2011). For example, the contracting out of government services
         (e.g., solid waste collection, janitorial, parks and recreation, and others) to the
         business sector is sometimes referred to as a P3 (Busch & Givens, 2012). Contracts
         and grants between government agencies and non-profit organizations for the purpose
         of providing health and social services to carry out other public purposes are also
         frequently referred to as P3s (NCJP, 2014; Mitchell, n.d.; Montiel, 2004). 
      

      
      A number of public infrastructure projects (e.g., hospitals, schools, government buildings,
         airports, highways, bridges, prisons, and others) are also referred to as P3s (Eno
         Center for Transportation, 2014; Lammam, MacIntyre, & Berechman, 2013; Taylor, 2012;
         Gilroy et al., 2010). Due to its differing uses and interpretations, P3s are perhaps
         best thought of as an “umbrella term.” In any discussion of P3s, then, it is useful
         (perhaps even necessary) to first define how the term is being used and then to differentiate
         what sector (transportation, housing, hospitals, human services, corrections, etc.)
         is involved. 
      

      
      P3s Defined

      
      No universally agreed upon definition of public-private partnerships (P3s) exists.
         However, several organizations have proposed various definitions. For example, the
         National Center for Public-Private Partnerships (NCPPP, 2014) provides a broad, general
         definition of a P3: 
      

      
      
         A contractual arrangement between a public agency (federal, state, or local) and a
            private sector entity. Through this agreement, the skills and assets of each sector
            (public and private) are shared in delivering a service or facility for the use of
            the general public. In addition to the sharing of resources, each party shares in
            the risks and rewards potential in the delivery of the service and/or facility.
         

         
      

      A more transportation–infrastructure oriented P3 definition is provided by the Congressional
         Research Service (CRS) (Mallet, 2014). The CRS defines a P3 as an “arrangement whereby
         the private sector assumes more responsibility than is traditional for infrastructure
         planning, financing, design, construction, operations and maintenance” (Mallet, 2014:
         I).
      

      
      Some characteristics of the above definitions warrant further delineation. A P3 is
         a formal relationship between a government (federal, state, or local) and a private
         sector entity (profit or non-profit). The basis of the relationship is generally to
         construct or rehabilitate a public asset (e.g., highway, road, bridge, tunnel, school,
         hospital, etc.). Major considerations in a P3 include the contributions of each partner,
         the risk and reward sharing arrangements between the partners, and the length of the
         relationship, which can run 30, 50, or even 99 years. Going beyond these definitions,
         it should also be pointed out that long-term transportation infrastructure P3s are
         unlike traditional government contracts.
      

      
      Types of P3s for Transportation Infrastructure

      
      A number of different transportation infrastructure-related P3 types exist. The Congressional
         Budget Office (CBO, 2012) provides a useful framework for assessing transportation
         infrastructure-related P3 types. The CBO identifies five stages involved in the construction
         and operation of a transportation facility or asset: design,   build, finance,   operate, and maintain. These five stages can be thought of as five transportation infrastructure-related
         elements, which can be combined in a variety different ways. As illustrated in Table
         2.1, the number of elements combined in an individual transportation infrastructure
         P3 determines its type. 
      

      
      
         
         
         
         
            
            
            Some Major Types of Transportation Infrastructure P3s
            
            
            
            
            
               
            
            
               
            
            
               
               
                  	
                     
                     Design-Build (DB)

                  
                  
                  	
                     The private partner both designs and builds (or rehabilitates) a transportation facility
                        or asset. The government provides the financing and compensates the private sector
                        partner when the transportation facility or asset is delivered.
                     

                  
               

               
               
                  	
                     
                     Design-Build-Finance (DBF)

                  
                  
                  	
                     The private sector partner both designs and builds (or rehabilitates) a transportation
                        facility or asset and also arranges for short-term construction financing. The government
                        compensates the private sector partner when the transportation facility or asset is
                        delivered.
                     

                  
               

               
               
                  	
                     
                     Design-Build-Finance-Maintain (DBFM)

                  
                  
                  	
                     The private sector partner designs, constructs (or rehabilitates), and maintains a
                        transportation facility or asset and also arranges for long-term financing. A long-term
                        contract is typically involved. The government compensates the private sector partner
                        when the transportation facility or asset is open and available for use.
                     

                  
               

               
               
                  	
                     
                     Design-Build-Finance-Operate-Maintain (DBFOM)

                  
                  
                  	
                     The private sector partner designs, builds, operates, and maintains a transportation
                        facility or asset, and also arranges for long-term financing. The private sector partner
                        is compensated by revenue (usually in the form of tolls) generated by the transportation
                        facility or asset or through payments made by the government. This type of transportation
                        infrastructure P3 is also referred to as a “concession.”
                     

                  
               

            
         

         

      

      
      Design-Build (DB)

      
      In a DB P3, the private sector partner both designs and builds a transportation facility
         or asset. The government is solely responsible for providing the financing. In traditional
         government procurement and contracting, known as design-bid-build, the design of a
         facility and its construction are usually treated as separate procurements and generally
         result in two separate contracts. By combining both design and construction into one
         procurement and contract, a government can achieve significant cost savings. Many
         transportation projects (e.g., bridges, tunnels, highway, roads, etc.) today are of
         the DB type. The government pays the private sector partner when the transportation
         facility or asset has been constructed or rehabilitated. Compensation typically takes
         the form of a single lump-sum payment after the government accepts the transportation
         facility or asset, although progress payments may also be utilized. Once the facility
         or asset is completed and accepted by the government, the P3 ends. The primary purpose
         of the DB approach is for the government to benefit from the bundling of both design
         and construction, in addition to the avoidance of construction risk (e.g., cost increases
         for materials, labor issues, project slippage, etc.). In a study (Flyvbjerg, Holm,
         & Buhl, 2002) of 258 large transportation projects (not specifically P3s in nature),
         in 20 countries, researchers found that costs were underestimated 90 percent of the
         time. By combining the design, construction, and financing of a transportation infrastructure
         P3 and transferring the associated risk to the private sector partner, the government
         is able to avoid many of these cost overruns. 
      

      
      Design-Build-Finance (DBF)

      
      In a DBF P3, private sector financing is added to the design-build type. In this P3
         type, the private sector partner is responsible for providing or arranging the financing
         for the transportation infrastructure facility or asset, usually through short-term
         construction loans secured by banks and financial institutions. As with DB P3s, the
         government usually compensates the private sector partner in the form of a single
         lump-sum payment when the facility or asset is satisfactorily completed. As pointed
         out previously, progress payments may also be utilized. In this P3 type, the government
         benefits from the bundling of design and construction activities, and consequently
         results in the avoidance of construction and financial risks (e.g., availability of
         financing, interest rate changes, and others). Once the facility or asset is completed
         and accepted by the government, the P3 ends. 
      

      
      Design-Build-Finance-Maintain (DBFM)

      
      In a DBFM P3, maintenance is added to the design-build-finance type. In this P3 type,
         the private sector partner designs, builds, finances, and maintains the transportation
         facility or asset, which is typically under a long-term contract. The private sector
         partner does not operate the facility or asset, which is an important consideration
         when the politically sensitive topic of tolling is involved. An example is provided
         by the state of Pennsylvania, which is renovating some 558 structurally deficient
         bridges using a DBFM P3. The private sector partner, Plenary Walsh Keystone Partners,
         is providing the financing estimated at approximately $900 million to construct or
         renovate the 558 bridges. The private sector partner will be paid $65 million per
         year over the 28-year term of the P3 contract (Russ, 2014). This type of P3 generally
         involves a long-term contract of 30 years or longer, in order for the private sector
         partner to recover its upfront capital costs, in addition to maintenance costs, plus
         a reasonable profit margin. 
      

      
      Design-Build-Finance-Operate-Maintain (DBFOM)

      
      In a DBFOM P3, operations are added to the design-build-finance-maintain type. In
         this P3 type, the private sector partner is responsible for all aspects of the design,
         construction, financing, operations, and maintenance of a transportation facility
         or asset. This type of P3 is also frequently referred to as a concession.  
      

      
      Transportation-related P3s of this type are frequently quite large and can involve
         substantial costs of $1 billion or more. The private sector partner is responsible
         for arranging the project financing. As is the case with DBOM P3s, transportation
         P3s of this type typically involve long-term contracts of 30 years or longer, in order
         for the private sector partner to recover upfront capital costs, operaton and maintenance
         costs, plus a reasonable profit margin. In transportation infrastructure P3s of this
         type, the government benefits from the bundling of both design and build, thus avoiding
         construction risk and being relieved of direct, but not indirect responsibilities
         related to operations and maintenance. With DBFOM P3s, an incentive also exists for
         the private sector partner to design and build to a higher quality standard, in order
         to reduce its future operations and maintenance (O&M) costs.
      

      
      This book deals primarily with transportation infrastructure P3s of the DBFOM type.
         These types of P3s will be referred to as: transportation infrastructure financing public-private partnerships (P3s). This is a very specific use of P3s and again, requires some additional explanation:
      

      
      First, much of the interest and public policy debate surrounding P3s in the US revolves around
         their use for infrastructure financing and, particularly, transportation infrastructure
         financing (Eno Center for Transportation, 2014; National Conference of State Legislatures
         [NCSL], 2010; Pew Center for the States, 2009). It should be noted, however, that
         the discussions and observations as well as the case studies and lessons learned contained
         in this book also have implications for other transportation infrastructure P3 modes,
         as well as to P3s for non-transportation infrastructure projects (e.g., ports, airports,
         schools, hospitals, and others). 
      

      
      Second, transportation itself is a broad topic that includes a number of different modes,
         such as roads, highways, bridges, tunnels, transit, rail, ports, airports, and so
         on. The focus here is on a smaller and more manageable subset of transportation modes,
         which specifically relate to highways, roads, bridges, and tunnels.
      

      
      Transportation Infrastructure
Financing P3s in the US
      

      
      Since 1989, some 19 transportation infrastructure financing (DBFOM) P3s for highways,
         roads, bridges, and tunnels have achieved financial closure (i.e., reached the implementation
         stage) in the US (Eno, 2014). Four states account for the greatest proportion (80
         percent) of these transportation infrastructure financing P3 projects: California
         (3), Florida (4), Texas (4) and Virginia (4). These 19 P3 projects total some $18.7
         billion dollars in much needed infrastructure improvements. To date, the largest transportation
         infrastructure financing P3 project remains the I-635 LBJ Managed Lanes project in
         Texas with a cost of $2.8 billion.
      

      
      Before proceeding further, it is beneficial to provide an overview of a DBFOM transportation
         infrastructure financing P3. The Port of Miami Tunnel (POMT) provides a useful example.
         The Florida Department of Transportation (Florida DOT) entered into a transportation
         infrastructure financing P3 with MAT Concessionaire LLC (the private sector partner)
         to design-build-finance-operate-maintain (DBFOM) a tunnel that connects the Port of
         Miami (Florida) with interstates I-95 and I-395. 
      

      
      The Port of Miami Tunnel (POMT):
 An Example of a DBFOM Transportation Infrastructure 
 Financing P3
      

      
      The Port of Miami essentially sits on an island. Prior to the opening of the POMT,
         traffic entering and exiting the Port of Miami—particularly large trucks—were forced
         to use city surface streets, creating considerable traffic congestion. The motivating
         issue in the construction of the POMT was to divert this commercial traffic away from
         city streets. The idea of the POMT was first proposed in the 1980s (Jeffrey Parker
         & Associates, 2010).
      

      
      The POMT P3 project began in 2009 and was completed in 2014. The total cost of design
         and construction was approximately $600M (Povich, 2013). The private sector partner
         arranged for a substantial proportion of the upfront capital for the design and construction
         phases, and is operating and maintaining the tunnel until 2044. The private sector
         partner is compensated using “availability payments” not to exceed $32.5 million per
         year over the term of the contract (Povich, 2013). No tolls are being charged for
         use of the tunnel, which may discourage its use and subvert the purpose for its construction.
         However, the Florida Department of Transportation will collect container and passenger
         fees to provide the revenue stream to fund availability payments (Port of Miami Tunnel,
         2014). The POMT opened for business in August 2014. In the first month of operation,
         the POMT averaged some 7,000 vehicles per day (Lincoff, 2014).
      

      
      The POMT is a prime example of how private sector financing in the form of a DBFOM
         P3 is used to advance the construction of a transportation asset when public funding
         is not available.
      

      
      Transportation Infrastructure Financing Strategies

      
      A major misconception about transportation infrastructure financing (DBFOM) P3s is
         that the private sector is somehow providing funding (free money). The private sector
         partner in a transportation infrastructure financing P3 does not provide the required funding, but rather arranges the required financing (Eno Center for Transportation, 2014). Much of the financing for a transportation
         infrastructure P3 project takes the form of debt in the form of loans. Therefore,
         debt must eventually be paid back. 
      

      
      By definition in transportation infrastructure financing P3s, part or all of the financing
         required by the project is arranged by the private sector partner. Financing and financing
         strategies are what set transportation infrastructure financing P3s apart from other
         types of P3s. Financing generally includes considerations of design and construction,
         as well as operations and maintenance as the long-term viability of transportation
         financing P3 projects must be determined. Transportation infrastructure financing
         P3s represent a different type of financing that is unlike either traditional public
         or corporate financing.
      

      
      Project Financing

      
      Transportation infrastructure financing (DBFOM) P3s generally use project financing, also referred to as “limited recourse financing.” Project financing can be defined
         as “a method of raising long-term debt financing for major projects through ‘financial
         engineering,’ based on lending against cash flow generated from the project alone”
         (Yescombe, 2007: 345–346). In project financing, investors are repaid primarily—if
         not exclusively—from the cash flow and earnings of the transportation asset (road,
         highway, bridge, tunnel). Frequently, the cash flow or earnings come from tolls levied
         on the users of the transportation infrastructure asset. 
      

      
      Project financing results in limited financing exposure of both the government and
         private sector partner, and which has facilitated the construction of large and risky
         transportation projects that might not otherwise be undertaken (Evans & Bowman, 2005).
         Figure 2.1 is a graphic illustration of a typical transportation infrastructure financing
         P3 project.
      

      
      
         A Transportation Infrastructure Financing P3 Project

         

      

      Creation of a Special Purpose Vehicle (SPV)

      
      The foundation of a transportation financing P3 is the creation of a special purpose
         vehicle (SPV). An SPV is a corporate entity created for the sole purpose of managing
         the P3 project. A separate and distinct SPV is usually created for each transportation
         infrastructure financing P3 (Martin et al., 2013). The SPV becomes the private sector
         P3 partner. The private sector partner generally arranges the project financing through
         a combination of equity and debt. However, the project financing may also include
         government grants and loans, as well as government guarantees (Araujo & Suterland,
         2010). 
      

      
      Debt

      
      Much of the financing for a transportation infrastructure asset takes the form of
         long-term debt. The SPV issues bonds backed by a dedicated revenue stream (usually
         tolls). This type of debt financing is attractive to banks, financial institutions
         and capital markets, and is becoming increasingly attractive to pension funds and
         insurance companies interested in long-term investments. In the case of public pension
         funds, they earn a reasonable rate of return on their investment, but they also make
         a significant economic contribution to their communities and states by improving their
         transportation infrastructure. 
      

      
      In transportation infrastructure financing (DBFOM) P3s, all debt is at risk, which
         is why lenders charge a “credit risk margin” (a slightly higher interest rate). Historically,
         debt has constituted 80 percent or more of the total required capital. However, since
         the great recession of 2008, some lenders have withdrawn from the P3 market, while
         others require higher premiums (Hodge & Greve, 2013).
      

      
      Debt also plays a significant role in determining the financial viability of a transportation
         infrastructure (DBFOM) P3 project. If the financing package (debt, equity, cash flow,
         etc.) of a proposed transportation infrastructure P3 project does not pass detailed
         economic scrutiny, lenders (banks, pension funds, and other financial institutions)
         will be unwilling to lend the financing required.
      

      
      Equity

      
      Equity usually constitutes 10 to 20 percent of the total required capital of a transportation
         infrastructure financing (DBFOM) P3. Equity is generally provided by the private sector
         partner (the special purpose vehicle) and/or its sub-contractors (e.g., architectural
         firms, construction firms) or by financial institutions. Commonly, lenders consider
         transportation infrastructure financing (DBFOM) P3s to be better investment opportunities
         when both the private sector partner, as well as the sub-contractors, have an equity
         position in the project, since the investment serves as an added performance incentive
         (Yescombe, 2007).
      

      
      Gearing Ratio

      
      The gearing ratio (ratio of debt to equity) is an important consideration in transportation
         infrastructure financing (DBFOM) P3s. Generally speaking, the higher the gearing ratio,
         the more affordable the project becomes, because debt is less expensive. Additionally,
         equity investors prefer higher debt, since it enables them to achieve higher rates
         of return on their investments. However, highly geared transportation infrastructure
         financing (DBFOM) P3 projects are less flexible (more difficult to refinance) and
         thus, more vulnerable to default and bankruptcy if cash flow and earnings are less
         than forecasted.
      

      
      Government Loans and Bonds

      
      The federal Transportation Infrastructure Financing and Innovation Act (TIFIA), in
         addition to private activity bonds (PABs) are two principal sources of government
         loan support utilized in transportation infrastructure financing (DBFOM) P3s.
      

      
      Transportation Infrastructure Finance and Innovation Act (TIFIA)
      

      
      The Transportation Infrastructure Finance and Innovation Act (TIFIA) program provides
         credit assistance for qualified projects of regional and national significance. The
         TIFIA Credit Program is designed to fill market gaps, as well as leverage private
         financing. According to the US Department of Transportation (USDOT, 2014b), “each
         dollar of federal funds can provide up to $10 in TIFIA credit assistance and support
         up to $30 in transportation infrastructure investment.” In total, $9.2 billion in
         TIFIA funding has leveraged some $36 billion for transportation infrastructure projects
         (AECOM, 2014). The federal Moving Ahead for Progress in the 21st Century Act (MAP-21,
         Public Law 112-114) authorized an additional $16 billion for TIFIA in fiscal year
         2013 (Mallett, 2014).
      

      
      Private Activity Bonds (PABs)

      
      Private activity bonds (PABs) are tax exempt bonds used to serve a public purpose,
         such as the financing of transportation infrastructure projects that are “owned, leased
         or operated” by private sector firms. The US Department of Transportation can authorize
         up to $15 billion in private activity bonds for support of transportation infrastructure
         projects (Chadbourne, 2014). It is estimated that PABs have been part of the financing
         utilized in some $10 billion in transportation infrastructure projects (AECOM, 2014).
         
      

      
      TIFIA and PAB Financing in DBFOM P3s

      
      Many transportation infrastructure financing (DBFOM) P3s have utilized either TIFIA
         or PAB financing or both, including the Port of Miami Tunnel and the I-595 Lanes in
         Florida, the Presidio Parkway in California, the North Tarrant Expressway in Texas,
         the Pocahontas Parkway, and the I-495 Expressway in Virginia (USDOT, 2014a). The U.S.
         House of Representatives Panel on Public-Private Partnerships (US House of Representatives,
         2014: 10) found that “TIFA and PABs are often critical elements of P3 project financing”
         by lowering the cost of capital for private sector investors. 
      

      
      Operating Revenues

      
      Operating revenues become available when a transportation asset becomes operational.
         From a financing perspective, operating revenues are important, because they must
         be sufficient to cover both operating and maintenance expenses, in addition to debt
         service. Operating revenues come from two primary sources: user fees (tolls) and government payments (shadow tolls and availability payments) (Smith, Alexander, & Phillips, 2011).
      

      
      Tolls

      
      Tolls are fees paid by users of the transportation asset (roads, highways, bridges,
         and tunnels) either directly to the private sector partner or to the government.
      

      
      Shadow Tolls

      
      Shadow tolls are like traditional tolls, but they are paid by the government to the
         private sector partner. Shadow tolls are most often used when tolling is highly unpopular
         with stakeholders, and when there is little political support for their use.
      

      
      Availability Payments

      
      Availability payments are payments made by the government to the private sector partner
         when the transportation asset is open and available to users, as well as when the
         operation and maintenance of the asset meets contractually prescribed quality standards.
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      Chapter 3

      State Enabling Legislation for
 Public-Private Partnerships
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      Why State Enabling Legislation is Important!

      
      State enabling legislation is important for several reasons. First, the existence of state enabling statutes attests to the fact that the subject of
         public-private partnerships (P3s) has been the subject of favorable public policy
         debate. Second, the existence of state enabling statutes helps create a stable environment for private
         sector investment in P3s. Since P3s can, and frequently do, involve private sector
         investments in the billions of dollars, the more stable the state investment climate,
         the more attractive the state becomes to investors, as well as investment rating firms.
         Third, states with P3 enabling legislation are better positioned to compete for P3 investment
         funds than states lacking legislation (Geddes & Wagner, 2010; Martin & Saviak, 2014).
         
      

      
      As of 2014, 33 states are said to have some sort of public-private partnership enabling
         legislation. (NCSL, 2010, 2013; USDOT, 2013; Eno Center for Transportation, 2014;
         Martin & Saviak, 2014). Surprisingly, not all of the 33 states considered as having
         P3 enabling statutes actually have specific P3 enabling statutes (NCSL, 2011, 2013). A sizable proportion of the states considered
         as possessing P3 enabling legislation actually base their claims on existing statutory
         authority that, it is said, can be broadly interpreted to permit private financing
         of transportation and non-transportation infrastructure projects. It is difficult
         to accept at face value that existing state statutes, some of which are decades old,
         are sufficiently comprehensive to address the complex issues involved with transportation
         related P3s. 
      

      
      P3 Legislative Issues in Four States

      
      According to the Eno Center for Transportation (2014), since 1990, only 20 national
         transportation-related P3s have actually achieved financial closure (i.e., reached
         the implementation stage). Subsequent to the issuance of the Eno Center report, the
         so called “I-4 Ultimate Project” in Orlando, Florida, also achieved financial closure
         (NCPPP, 2014) bringing the total number to 21. Of the 21 P3s that have achieved financial
         closure since 1990, 15 (71 percent) have been initiated in just four states (California,
         Florida, Texas, and Virginia). Table 3.1 identifies these 15 projects. The combined
         total costs of these 15 P3 projects are some $17 billion. 
      

      
      As found in Table 3.2, a closer examination of the P3 enabling legislation in these
         four states provides some additional insights into issues common to all legislative
         efforts. These issues include (1) prior legislative approval; (2) dedicated P3 units;
         (3) extension of P3 authority to local governments; (4) the ability to accept unsolicited
         proposals; (5) tolling, shadow tolls, and availability payments; and (6) non-compete
         clauses. 
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            Sources: Eno Center for Transportation (2014), NCPPP (2014), Poole et al. (2012).

         

      

      Prior Legislative Approval

      
      Prior legislative approval refers to a requirement in state P3 enabling legislation
         that obligates the executive branch to secure prior legislative clearance before moving
         forward with a specific P3 project. A distinction is made here between “notification”
         and “approval.” Notification implies informing the state legislature about P3s; approval
         implies seeking legislative permission to proceed with individual P3 projects. Three
         states—California, Texas, and Virginia—do not require prior legislative approval.
         The state of Florida represents a special case. In Florida, proposed P3 projects are
         included in the overall five year plan of the Florida Department of Transportation
         (FDOT). The FDOT plan is approved by the state legislature (Martin & Saviak, 2014).
         Thus, one can argue that P3 projects in Florida do require prior legislative approval.
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      From a governance perspective, Florida would appear to be better positioned than the
         other three states to make a case that an individual P3 project has been the subject
         of favorable public policy debate. Obviously, the absence of involvement of the legislative
         branch in the approval of individual P3 projects works to constrain the political
         variable. However, it does not preclude the political variable from surfacing later.
         State legislatures not involved in P3 decision making upfront may challenge or even
         stop a P3 project at a later date.
      

      
      Dedicated P3 Unit

      
      The idea behind a dedicated P3 unit is that a state is said to need an organizational
         focal point that possesses P3 expertise, and can provide technical assistance and
         consultative services to other governments (other state departments, as well as local
         governments) on particularly complex projects. Given the general lack of P3 expertise
         at the state and local government levels, the idea of creating a state focal point
         has considerable merit. Additionally, dedicated P3 units have been found to be an
         internationally recommended best practice for P3s in general (Martin et al., 2013).
         Two states (Florida and Virginia) have dedicated P3 units; the other two states (California
         and Texas) do not. 
      

      
      The FDOT has a dedicated office that oversees transportation-related P3 projects and
         additionally works with local governments. For example, the Port of Miami Tunnel,
         a P3 project that opened in 2014, is a cooperative joint venture between FDOT, Miami-Dade
         County, the state of Florida and the City of Miami, Florida. Virginia also has a dedicated
         P3 unit—the Virginia Office of Transportation Public-Private Partnerships (OTP3) (Virginia
         OTP3, 2014). The Virginia OTP3 is charged with working with other governments to ensure
         that P3 projects are compatible with the state’s transportation goals.
      

      
      The state of California has a “Public Infrastructure Advisory Commission” that acts
         in an advisory capacity to the California Department of Transportation and to regional
         transportation authorities. However, the duties and responsibilities of the PIAC are
         such that it does not truly constitute a dedicated P3 unit (Taylor, 2012). The “Strategic
         Projects Division” within the Texas Department of Transportation (Texas DOT, 2014),
         oversees internal transportation P3 projects, but does not appear to provide consulting
         and technical assistance services to others. 
      

      
      Local Government Authority

      
      Local government authority means that state P3 enabling legislation specifically includes
         delegated authority to local governments. All four states 
included in the study extend at least some P3 authority to their local governments.
         However, at this point, the similarities end. California’s state P3 enabling legislation
         applies only to regional transportation authorities (Taylor, 2012). Conversely, Florida’s
         2013 enabling legislation extends P3 authority to all municipal and county governments,
         as well as all regional transportation authorities (Florida Department of Management
         Services, 2014). 
      

      
      Unsolicited Proposals

      
      An unsolicited proposal is one that is not received by a state or local government
         in response to a structured procurement (e.g., request for proposal or request for
         qualifications). Unsolicited proposals, authorized as part of state P3 enabling legislation,
         have the effect of allowing private sector firms to propose P3 projects simply by
         developing a proposal and submitting it to a governmental agency. Generally, then,
         the state or local government has an obligation to respond to the unsolicited proposal
         (NCSL, 2010, 2011, 2013, 2014), but may charge a fee for conducting its review. If
         the government determines that the project has merit, the P3 project may or may not
         be subjected to competition, depending upon the language of a state’s P3 enabling
         legislation. The P3 enabling legislation in California, Florida, Texas and Virginia
         all provide for review and acceptance of unsolicited proposals. 
      

      
      Tolling

      
      Tolling is one method of generating revenue from a P3 in order to cover the costs
         of construction, operations, maintenance, and debt service. The P3 enabling statutes
         of all four states specifically provide for the use of tolls.
      

      
      Does state P3 enabling legislation need to explicitly provide for tolling? The advisability
         of addressing the issue of tolling in state P3 enabling legislation is highlighted
         by a recent P3 project in the state of Virginia. Stakeholders opposed to a P3 project
         mounted a court challenge. The suit alleged that the granting of toll-setting authority
         to a private sector firm as part of a P3 contract constituted an illegal delegation
         of taxing authority to a non-
governmental entity, and was illegal under Virginia law. While the issue was quickly
         resolved in the government’s favor (the Virginia Supreme Court declared that a toll
         is not a tax), the case did cause considerable consternation for both the state of
         Virginia, as well as the private sector partner (Foster, 2013; Samuel, 2012). Including
         specific language in Virginia’s P3 enabling legislation, which provided an allowance
         for private sector partners in P3s to levy tolls on behalf of the state may have precluded
         the legal challenge. Yet again, the Virginia case raises the issues for those particular
         states with regard to whether their local governments simply inferred their authority
         to engage in P3s.
      

      
      Shadow Tolls

      
      Shadow tolls are tolls paid by the government to the private sector partner in P3s
         in lieu of charging actual tolls on vehicles and drivers. For example, a shadow toll
         of $3 may be paid by the government to the private sector partner every time a car
         uses a P3 road. Additionally, shadow tolls provide a mechanism by which the compensation
         of private sector partners can be tied to the actual use of P3 projects without charging
         the actual users. 
      

      
      One example of shadow tolls are the “High Traffic” payments made to the private partners
         operating the Port of Miami Tunnel:
      

      
      
         “High Traffic” will be defined as a traffic volume of heavy trucks and buses which
            exceeds the baseline level of heavy truck and bus traffic (the“Baseline”) specified
            in the RFP by more than 20%. (POMT, 2006)
         

         
      

      Differing amounts of payment could be made if the traffic volume exceeds 30 percent
         of the baseline and if it exceeds 50 percent of the baseline. This approach accounts
         for potential increased maintenance requirements.
      

      
      Two states (Florida and Texas) allow for the use of shadow tolls; the other two states
         (California and Virginia) do not.
      

      
      Availability Payments

      
      Availability payments are payments made to the private sector partner when the transportation
         infrastructure asset is open and available for use by citizens, and when it meets
         certain prescribed performance standards (Lawther & Martin, 2014). The P3 enabling
         legislation in three states allows for the use of availability payments. 
      

      
      Non-Compete Clauses

      
      Non-compete clauses prevent the government from developing or improving other transportation
         assets that might compete with a P3 project. As a general rule, non-compete clauses
         are disliked by state legislatures (Istrate & Puentes, 2011), because they are said
         to tie the hands of government and potentially disrupt future transportation infrastructure
         plans. The P3 enabling legislation in three states (Florida, Texas, and Virginia)
         prohibits the use of non-compete clauses, with California being the exception. However,
         early in its transportation TIF-P3 experience, the California Department of Transportation
         (CALTRANS) lost a dispute with one of its P3 partners over the state’s right to build
         “competing” infrastructures. While CALTRANS still holds the authority to use non-compete
         clauses, they are unlikely to do so today. 
      

      
      Summarizing P3 Legislative Issues in Four States

      
      What, then, can be said about the P3 legislative issues that have been reviewed in
         the four states (California, Florida, Texas, and Virginia)? Table 3.3 presents a summary
         of the findings.
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      With respect to prior legislative approval, the modal response is “no.” Only Florida
         has such a requirement, but it is more the result of the Florida Department of Transportation’s
         (FDOTs) planning and budget approval process, than directly attributable to the state’s
         P3 enabling legislation. Two states (Florida and Virginia) have dedicated P3 units,
         California and Texas do not. In the case of local government authority, all four states
         extend some authority to their local governments; however, the state of California
         is quite restrictive. Unsolicited proposals are allowed in all four states, as is
         tolling. Shadow tolls split (2-2) down the middle, while availability payments are
         allowed in three of the four states. Non-compete clauses are prohibited in three states.
      

      
      Conclusion: The Dynamic Nature of
State P3 Enabling Legislation
      

      
      State P3 enabling legislation is dynamic. During 2014, some 50 bills were introduced
         in state legislatures dealing with various aspects of P3s (NCSL, 2014). As a relatively
         new phenomenon, this situation is understandable. For example, in 2013, the Florida
         Legislature enacted House Bill 85 (Section 287.05712, Florida Statutes), making several
         minor and a few major changes to the state’s P3 enabling legislation. The ink was
         hardly dry on the new statute before a Florida state legislative committee issued
         a report identifying even more changes that needed to be made, in order to address
         errors of both commission and omission in the recently revised statute (Florida Department
         of Management Services, 2014). This phenomenon is likely to occur in many other states,
         as well. 
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      Chapter 4

      Internationally Recommended Best Practices and Promising Practices in Transportation
         Infrastructure Financing Public-Private Partnerships
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      Other countries have had a great deal more experience with P3 transportation infrastructure
         financing than the United States (US) has. Consequently, the US has much to learn
         from the experiences of these other countries. This chapter draws heavily upon the
         experiences of these other countries, particularly the Commonwealth of Australia and
         the United Kingdom (UK). Australia is a recognized world leader in transportation
         infrastructure financing P3s (Czerwinski & Geddes, 2010). The UK has more experience
         with P3s, both transportation and non-transportation-related, than any other country
         in the world. Under its national “Private Financing Initiative” (PFI) program, the
         UK has initiated some 700 P3s since 1996 (World Bank, 2007). 
      

      
      Two terms introduced in this chapter are “internationally recommended best practices”
         and “internationally recommended promising practices.” An internationally recommended
         best practice is operationally defined as any policy, procedure, process, or activity
         for P3s and transportation P3s in general, or for transportation infrastructure financing
         P3s, specifically, which have been identified and recommended as a standard operating
         practice by governments internationally or by international organizations that have
         studied P3s. An internationally recommended promising practice is operationally defined
         as any policy, procedure, process, or activity identified by governments internationally
         or by international organizations that have studied P3s as an emerging practice that
         warrants at least some consideration. 
      

      
      As noted in these two operational definitions, it is important to emphasize that not
         all internationally recommended best practices and promising practices are derived
         exclusively from transportation financing P3s. Where a particular policy, practice,
         process, or activity has become a standard international operating practice for P3s
         or transportation P3s in general, it is assumed to be applicable to transportation
         infrastructure financing P3 projects as well, unless there is evidence to the contrary.
      

      
      After an extensive review and analysis of the literature on P3s, transportation P3s,
         and transportation infrastructure financing P3s, several internationally recommended
         best/promising practices can be identified and grouped for discussion purposes into
         nine major categories: (1) dedicated P3 units, (2) identifying appropriate transportation
         infrastructure financing P3 projects, (3) stakeholder consultation and relations,
         (4) risk assessment and risk allocation, (5) value for money (VfM) analysis, (6) refinancing,
         (7) procurement, (8) contracting, and (9) contract management and monitoring. 
      

      
      Dedicated P3 Units

      
      In many countries, infrastructure financing P3s (both transportation and non-transportation)
         are directed and/or carried out by dedicated offices generically referred to as “P3
         units.” The World Bank (2007) defines a P3 unit as an organization that (1) has been
         established to promote or improve P3s and/or (2) that has a lasting mandate to manage
         multiple P3 sectors (transportation and non-transportation). Some 31 countries have
         dedicated P3 units at either the national or sub-national level, including 18 member
         countries of the Organisation for Economic Co-operation and Development (OECD), in
         addition to 14 member countries of the European Union (EU) (Burger & Hawkesworth,
         2011; OECD, 2010; Istrate & Puentes, 2011).
      

      
      Because they are non-standard activities that involve complex issues (e.g., engineering,
         economics, financing, law, procurement, contracting, and others) many government agencies
         lack staff with the requisite knowledge, skills, and experience to successfully conduct
         P3s. In many countries, dedicated P3 units operating at the national and sub-national
         levels provide guidance, and in some instances, actually carry out the activities
         involved in identifying candidate projects for transportation financing P3s, conducting
         benefit-cost analyses and value for money (VfM) analyses, performing risk assessments,
         conducting procurements, and managing contracts. Dedicated P3 units enable governments
         to recruit, train, and maintain a cadre of qualified staff, which in turn, increases
         the probability that P3 projects will be successfully initiated and completed. A major
         consideration in the decision-making matrix used by financing firms when they decide
         whether or not to lend is the quality and experience of the governmental department
         and staff that manage a transportation infrastructure financing P3.
      

      
      The World Bank (2007) identifies five major activities that should be undertaken by
         dedicated P3 units: (1) development of P3 policies and strategies, (2) project origination,
         (3) analysis of individual projects, (4) transaction management, and (5) contract
         monitoring and enforcement. Both Australia and the UK have highly successful dedicated
         P3 units. In fact, the UK has two separate dedicated P3 units. Partnership UK advises
         other government agencies on P3 projects. The UK Treasury Department provides guidance
         on procurement, contracting and evaluation (World Bank, 2007).
      

      
      Conclusion

      
      
         	
            
            The creation of dedicated P3 units at the national and sub-national levels is considered
               an internationally recommended best practice.
            

            
         

         
      

      
      Identifying Appropriate Transportation Infrastructure Financing P3 Projects 

      
      Not all infrastructure projects (transportation and non-transportation) are appropriate
         for P3s. Likewise, not all transportation infrastructure projects are appropriate
         for P3s. However, by definition, all transportation infrastructure financing P3 projects
         are not only appropriate, but must involve P3s, because the government is looking
         to the private sector to provide part or all of the financing.
      

      
      In countries with extensive experience with P3s (e.g., Australia, Canada, Spain, the
         United Kingdom), the preliminary identification of potential transportation financing
         P3 projects is typically based upon issues related to scale and complexity (USDOT,
         2009). Proposed P3 projects, both transportation and non-transportation, tend to be
         large ($100 million or more) and sufficiently complex to justify the higher transaction
         costs involved (financing, procurement, contracting, and other activities). After
         satisfying the criteria of scale and complexity, most countries utilize some combination
         of planning, business case analysis, and/or life-cycle costing to assess the viability
         of a proposed transportation infrastructure financing P3 project.
      

      
      Australia

      
      The Australian Government requires that several documents be prepared when proposing
         a transportation infrastructure financing P3 project. One such document is called
         a “scoping study” (Australian Government, Department of Finance & Administration,
         2006). The purpose of the scoping study is to demonstrate how the proposed transportation
         infrastructure financing P3 project meets the needs of the government. The scoping
         study encompasses several components: (1) identification of the need for the project
         and its objectives, (2) a summary of the project scope, (3) the identification of
         key stakeholders, (4) an outline of delivery options (P3 and others), and (5) the
         identification of major risks and constraints (Australian Government, Department of
         Finance & Administration, 2006; Australia Government, Infrastructure Australia, 2008c).
      

      
      Canada

      
      Since 2011, the Canadian government has required federal departments to consider the
         use of P3s for transportation infrastructure projects with an estimated cost of capital
         exceeding $100 million, and a contract period of 20 years or more (PPP Canada, n.d.).
         The government of Canada also takes the position that a qualitative analysis of potential
         transportation financing P3 projects should take place first, followed by a quantitative
         analysis (PPP Canada, n.d.). The qualitative analysis, which is referred to as the
         “screening stage,” involves consideration of such factors as the government’s transportation
         needs and strategic program, policy objectives, timing, stakeholder support, and other
         key factors. If a potential transportation financing P3 project passes the qualitative
         analysis, it is then subjected to the quantitative analysis, which usually involves
         some type of value for money (VfM) analysis. PPP Canada has developed an electronic
         screening matrix to assist with this process (PPP Canada, n.d.).
      

      
      United Kingdom

      
      The National Audit Office (NAO, 2006) of the UK developed a guide for use by evaluators
         of the Private Finance Initiative (PFI) projects, the UK’s approach to P3s. The guide
         refers to its approach as a “strategic analysis,” which combines aspects of both a
         business case analysis approach, as well as a value for money (VfM) analysis. As set
         forth in the guide, a strategic analysis consists of the following determinations:
         (1) the proposed PFI project fits with the business requirements of the government,
         (2) the use of an PFI approach, if appropriate, (3) stakeholder’s support of the PFI
         project, (4) the capability of the government to provide quality project management
         of the PFI project, (5) the PFI project represents an optimal balance of cost, quality,
         and flexibility, and (6) the PFI project demonstrates effective risk allocation and
         management (NAO, 2006).
      

      
      Conclusion

      
      A structured analytical process to determine that an individual transportation infrastructure
         financing P3 project meets the government’s transportation needs, priorities, and
         plans is an internationally recommended best practice.
      

      
      Stakeholder Consultation and Relations

      
      The issue of stakeholder consultation and relations has become increasingly important
         in transportation infrastructure financing P3s. Stakeholders can be elected officials,
         citizens, actual or potential users of a transportation asset, or any other individual
         or group that is affected (either positively or negatively) by a proposed transportation
         financing infrastructure P3 project. The interests of these groups should be acknowledged
         and considered.
      

      
      Recent studies, reports, and positions taken by governments and international organizations
         place increasing emphasis on stakeholder consultation, as well as building stakeholder
         support for P3 projects. For example, the Commonwealth of Australia requires that
         stakeholder consultation be included in its business case development (Australia Government,
         Department of Finance & Administration, 2006). The National Audit Office (NAO, 2006)
         in the UK goes even further by proposing a framework for evaluating Private Financing
         Initiatives (PFIs) that includes stakeholder consultation at each stage of the development
         of a P3 project. In stressing the importance of stakeholder consultation and relations,
         PPP Canada (2011) notes that many examples of proposed P3 projects exist (transportation
         and non-transportation) that were unsuccessful because the general public did not
         understand the project, resulting in the non-development of a sense of ownership.
      

      
      In advocating for greater engagement with stakeholders, other countries and international
         organizations point out that P3s in general, and transportation financing P3s in particular,
         are not well understood. Common stakeholder misconceptions are said to include equating
         P3s with privatization; the fear that the government is selling or giving away its
         roads, bridges, and tunnels; and concern regarding private sector profiteering. Stakeholder
         understanding of transportation infrastructure financing P3s is highly necessary in
         an effort to establish the creation of stakeholder support.
      

      
      Complete and full transparency is a major reoccurring theme in most transportation
         financing P3s (Head, 2011). Canada takes a proactive approach to educating stakeholders
         about transportation infrastructure financing P3s through increasing transparence
         throughout the process, including granting public access to P3 documents (procurement,
         contract, and value for money [VfM]) analysis, etc.), and by stressing the positive
         economic impact of P3s, including job creation on the local economy (Iacobacci, 2010).
      

      
      The lack of stakeholder consultation and support can be detrimental to a transportation
         infrastructure financing P3. A case in point is France, which continues to receive
         considerable criticism and opposition to its transportation financing P3 projects
         from one influential class of stakeholders (small- to medium-sized architectural and
         construction firms). These small businesses maintain that the transportation financing
         P3 market in France is dominated by a few major contractors to the exclusion of all
         others (European PPP Expertise Center [EPEC] 2012a).
      

      
      Based upon its research, the Public-Private Infrastructure Advisory Facility (PPIAF)
         of the World Bank states that initiating a dialogue with stakeholders at the outset
         of a transportation infrastructure financing P3 is an internationally recommended
         best practice today. This early onset dialogue ensures that the views of stakeholders
         are taken into consideration from the inception of a transportation infrastructure
         financing P3 project (Monteiro, 2010; PPIAF, 2009).
      

      
      Conclusion

      
      
         	
            
            Consultation with stakeholders throughout a P3 process is an internationally recommended
               best practice.
            

            
         

         
      

      
      Risk Assessment and Risk Allocation

      
      One of the attractive features of transportation infrastructure financing P3s is the
         ability of the government to transfer risk to the private sector partner (Annez, 2006).
         The main benefit of this risk transfer is that the private sector partner has an obligation,
         as well as an incentive, to bring the transportation infrastructure financing P3 project
         asset on-line, on-time, and under-budget.
      

      
      There are numerous categories related to risk. Some of the risk categories most frequently
         identified as critical in transportation infrastructure financing P3s are financing
         risk, land acquisition risk, environmental compliance risk, geotechnical risk, utility
         relocation risk, design risk, construction risk, operations and maintenance risk,
         demand/market risk, technology risk, management risk, competing facilities risk, interest
         rate risk, political, regulatory risk (including changes in laws, regulations and
         elected officials), force majeure (act of God), and others (Monteiro, 2010; Hodge,
         Greve, & Boardman, 2010; USDOT, 2009).
      

      
      The risk categories identified as most important to P3 projects varies from country-to-country
         and by project type (transportation, housing, schools, hospitals, etc.). Specific
         risks believed to be particularly relevant to the transportation sector include technology,
         traffic/revenue, regulatory, legal, interest rate (because some of the largest P3
         transportation financing and construction firms are international), force majeure,
         and political (Estach, Juan, & Trujillo, 2007).
      

      
      Most countries with extensive P3 experience (transportation and non-transportation)
         have cataloged the risks they consider most important. Two examples are New South
         Wales (2006), Australia and Infrastructure Ontario (2007), Canada. The New South Wales
         government has identified some 50 risk factors under 11 headings: site risk; design,
         construction, and commissioning; sponsor; financial; operating; market; network and
         interface; industrial relations; legislative and government; force majeure; and asset
         ownership. Additionally, the New South Wales Government (2006) has identified the
         preferred allocation for each category of risk, as well as suggested risk mitigation
         strategies.
      

      
      Risk Allocation

      
      The major risk consideration in any transportation infrastructure financing P3 is
         how should risks be allocated? Which risks should be transferred to the private sector
         partner referred to as transferred risk? Which risks should be retained by the government
         referred to as retained risk? And which risks should be shared, referred to as shared
         risk? (Australia Government, Infrastructure Australia, 2008b). The general rule in
         all P3s (transportation and non-transportation) is that the partner (government or
         private) best positioned and best able to deal with a particular type of risk should
         assume that risk. Historically in transportation infrastructure financing P3s, it
         has been a general practice to transfer as much risk as possible to the private sector
         partner (particularly design risk, construction risk, demand/market risk and financing
         risk), provided the private sector partner is capable and willing to assume the risk
         (Jin, 2013).
      

      
      Demand/Market Risk

      
      Traffic risk, a subset of demand/market risk, is a major category of risk in transportation
         P3 projects (both financing and non-financing) (Leahy, 2005). Additionally, traffic
         risk is generally transferred to the private sector partner. However, traffic risk
         is largely dependent upon three factors: (1) the performance of the economy, (2) the
         availability of alternative means of transport, and (3) consumer choice (Vassalo,
         2005). Private sector P3 partners have little, if any, influence or control over these
         three factors. This fact of P3 life leads to a major problem: overly optimistic forecasts
         in transportation infrastructure financing P3s.
      

      
      International evidence from World Bank and OECD (Organisation for Economic Co-operation
         and Development) suggests that transportation forecasts of economic activity, traffic
         and associated revenues tend to be overly optimistic (Estache, Juan, & Trujillo, 2007;
         Iacobacci, 2010). As one group of World Bank researchers states the issue, best case
         scenarios are often used in order to justify investment decisions (Estache, Juan &
         Trujillo, 2007). Furthermore, these researchers suggest that overly optimistic forecasts
         (on the part of both the public and private sector partners) may explain the high
         re-negotiation rates found in transportation infrastructure financing P3s during the
         operations and maintenance (O&M) phase. Other international researchers studying the
         accuracy of traffic/demand forecasts for toll roads find the forecast error rate to
         be consistently in the standard deviation range of .20 to .30 (Vassalo, 2005).
      

      
      Other Risks

      
      Financing and interest rate risks are generally transferred to the private sector
         partner (Araujo & Suterland, 2010). More is said about financing risk in the section
         on financing below. Political risks are usually retained by the government, although
         a few risks are shared. A case in point is force majeure, or “act of God.” World Bank
         researchers believe that more attention should be paid to force majeure risk owing to the length (30, 50, or more years) of many transportation infrastructure
         financing P3s. These researchers point out that conditions will most certainly arise
         during the life of the P3 contract that were not anticipated at the outset (Araujo
         & Suterland, 2010).
      

      
      Financing Risk

      
      Attempting to transfer as much risk as possible to the private sector partner does
         not come without costs. The Queensland Government of Australia (2008) points out that
         the inappropriate transfer of risk has a negative impact on value for money (VfM),
         in addition to the attractiveness of the proposed transportation infrastructure financing
         P3 to potential private sector investors. At a minimum, potential private sector partners
         will require a premium to assume the risk, as will other project investors. When possible,
         the approach taken by the Province of British Columbia, Canada, is to purchase risk
         insurance covering both the transferred risk to the private sector partner, as well
         as the retained risk by the government (USDOT, 2011).
      

      
      In order to make P3 projects more attractive to private investors, both government
         and private sector P3 partners have explored various ways in which governments can
         retain more risk (Annez, 2006). For example, Chile has experimented with what it calls
         the “minimum income guarantee” (MIG). The MIG is essentially a demand risk/market
         and revenue sharing approach. Chile guarantees its private sector P3 partners discounted
         payments equal to 70 percent of investment costs and 100 percent of estimated operation
         and maintenance costs. In return, private sector P3 partners agree to share revenues
         with the government. When revenues exceed certain benchmark limits, the public and
         private sector P3 partners share in the overage. Two approaches are used to implement
         the MIG. The first approach is triggered when the internal rate of return (IRR) is
         greater than 15 percent in a given year. The second approach creates a “mirror band.”
         When actual revenues exceed the mirror band, the excess is divided 50/50 between the
         public and private partners (Vassalo, 2005). Chile’s experiences with the MIG have
         been called “successful” (Vassalo, 2005).
      

      
      Optimum Risk Allocation

      
      The Australia Government (2008b) takes the position that the optimum approach to risk
         allocation is the one that optimizes project outcomes, and is not necessarily the
         one that has the lowest risk to the government. This position helps put into perspective
         the point that the purpose of a transportation infrastructure financing P3 project
         is not simply to transfer as much risk as possible to the private sector partner,
         but also to manage risk to achieve the desired end. The United Kingdom’s National
         Audit Office (NAO), as well as the European Public-Private Partnership Expertise Center
         (EPEC) take a similar view in stating that governments should not seek maximum risk
         transfer, but rather should work toward optimum risk allocation (NAO, 2006).
      

      
      Conclusion

      
      
         	
            
            The optimum allocation of risk between the government and the private sector partner,
               and not necessarily the maximum risk transfer to the private sector partner, is an
               internationally recommended best practice.
            

            
         

         
      

      
      Value for Money (VfM) Analysis

      
      Decisions about when to use a transportation infrastructure financing P3 rather than
         traditional infrastructure financing (TIF) are usually made by taking into consideration
         the full range of economic costs, risks, benefits, timing, and other considerations
         discounted over the life of the asset (Grimsey & Lewis, 2005). The methodology of
         choice for most countries is called “value for money” (VfM) analysis. VfM analysis
         compares the estimated life-cycle costs of a proposed transportation infrastructure
         financing P3 with the estimated life-cycle costs of traditional infrastructure financing
         (TIF) (Boardman & Vining, 2010).
      

      
      Many countries have very detailed policies concerning when a transportation infrastructure
         financing P3 is preferred to traditional infrastructure financing (TIF). TIF is frequently
         the default method and P3s can only be considered when the VfM analysis demonstrates
         that the government will achieve better value for money. For example, the Australian
         government takes the position that the lowest cost option is preferred when a proposed
         transportation infrastructure financing 3P project and a TIF project have the same
         level of service, quality, project scope, risk, and so on. When a P3 project and TIF
         project have the same level of costs and benefits, then the lowest risk option is
         preferred (Australia Government, Infrastructure Australia, 2008a).
      

      
      Most countries with a history of utilizing transportation infrastructure financing
         P3s use the VfM methodology, including Australia, Canadian, France, South Africa,
         Spain and the United Kingdom (Burger & Hawkesworth, 2011). It should be noted that
         VfM methodologies can and do vary from country to country, as well as between sectors
         (e.g., transportation, hospitals, schools, etc.). For example, VfM analysis is consistent
         at the policy level in Australia, Canada, and the United Kingdom, but differs at the
         implementation level (USDOT, 2012). At the policy level, VfM analysis is comprised
         of a multi-stage approach that consists of a quantitative analysis, a risk analysis
         valuation and allocation, and expert judgment to assess relevant differences in costs
         (USDOT, 2012). Some countries routinely conduct an additional VfM analysis, which
         compares ex post actual transportation P3 costs with ex ante estimated P3 costs. For
         example, Organisation for Economic Co-operation and Development (OECD) researchers
         report that Australia, Chile, and Ireland conduct ex post VfM analyses for all P3
         projects, while the Czech Republic, France, Greece, Hungary, Italy, Korea, Mexico,
         and South Africa perform ex post VfM analysis for some P3s (Burger & Hawkesworth,
         2011).
      

      
      Public Sector Comparator

      
      Crucial to the VfM analysis is the creation of the public sector comparator (PSC).
         The PSC is a hypothetical benchmark that is used to estimate the cost of traditional
         government delivery based on traditional infrastructure financing (TIF). Most countries
         that utilize VfM analysis also adopt the PSC approach. France, because of its structurally
         different approach to P3s, does not use the PSC (Grimsey & Lewis, 2005; Australia
         Government, Department of Finance and Administration, 2006).
      

      
      In conducting a VfM analysis, construction costs of transportation infrastructure
         financing P3s are generally found to be higher, due to the use of private sector financing,
         in addition to the risk premiums charged by the private sector partner and financial
         institutions (Blanc-Brude, Goldsmith, & Valila, 2006). However, when the value of
         the risk transferred to the private sector partner is considered and combined with
         a guaranteed price for the design and construction phases, as well as the ability
         to bring a transportation asset on-line earlier, transportation infrastructure financing
         P3s can result in significantly lower life-cycle costs. A major problem with the international
         evidence is a lack of rigorous evaluation designs and unclear counter-factuals. A
         study of studies (Hodge & Greve, 2009) concluded that occasionally P3s do constitute
         value for money (VfM), but other times, not so much. 
      

      
      The Value of Risk Transfer

      
      Some cost adjustment is generally made in the VfM analysis for the value of the transferred
         risk to the private sector partner, as well as the value of retained risk by the government
         (Grimsey & Lewis, 2007). The value of transferred risk assumed by the private sector
         partner can be one of the most important factors in a VfM analysis. The average value
         of transferred risk in an Australian P3 project (using a PSC) is estimated to be some
         8 percent, while in the UK the estimate is between 10–15 percent (Grimsey & Lewis,
         2007). However, computing the value of the risk transfer is somewhat less than an
         exact science.
      

      
      The Discount Rate

      
      Another important consideration in VfM analysis is the discount rate used to return
         future revenues and expenses to present day values. The higher the discount rate utilized,
         the lower the net present value (NPV), and the more attractive a transportation infrastructure
         financing P3 becomes (Yescombe, 2007; Boardman & Vining 2010). Thus, the discount
         rate significantly affects a VfM analysis, and can tilt the outcome in favor of a
         transportation infrastructure financing P3 project over a traditional infrastructure
         financing (TIF) project (Hodge, 2010). In reviewing the Australian P3 experience over
         the last 20 years, researchers conclude that discount rates have been consistently
         set too high, thus favoring P3s (Hodge & Duffield, 2010). 
      

      
      Two internationally respected Canadian economists with extensive backgrounds in transportation
         P3 research recommend a real discount rate (adjusted for inflation) of 3.5 percent
         for projects of 50 years or less with sensitivity analysis at 2 percent and 5 percent
         (Boardman & Vining, 2010).
      

      
      Despite its importance, as well as the opinions of academics, little agreement exists
         among governments in terms of what the discount rate should be when used in VfM analyses.
         Some governments have settled upon a fixed discount rate. The UK is a case in point.
         The HM Treasury recommends a 3.5 percent real (adjusted for inflation) discount rate
         for P3 projects of 30 years or less (Grimsey & Lewis, 2007; HM Treasury, 2008, 2011).
      

      
      Other governments suggest a discount rate that varies by sector (e.g., transportation,
         hospitals, schools, and others). Still, other governments suggest that the discount
         rate should be determined on a case-by-case basis. One example is the state of Victoria,
         Australia which has developed a 50-page guide to establishing individualized discount
         rates for P3 projects (Government of Victoria, Australia, 2003). Some governments
         use the “long term borrowing rate” as the discount rate. Finally, some governments
         take no position at all with regard to what the discount rate should be (USDOT, 2012;
         Sarmento, 2010)
      

      
      The Residual Value of the Transportation Asset

      
      In Australia, an adjustment is made to account for the residual value of the asset
         if a transportation infrastructure financing P3 asset has a life longer than the term
         of the P3 contract, and provided there is a viable market for the asset (Australia
         Government, Department of Finance and Administration, 2006).
      

      
      Non-Financial Benefits

      
      A deficiency noted by some in VfM analysis is the general failure to deal with non-financial
         benefits (NFB) (Estache, Juin & Trujillo, 2007; Iacobacci, 2010; European PPP Expertise
         Center [EPEC], 2011). While admitting to the difficulty of calculating non-financial
         benefits, the European PPP Expertise Center (EPEC, 2011) notes that it is inappropriate
         to simply ignore them. The European PPP Expertise Center has identified three non-financial
         benefits (NFB) of P3s that it believes are particularly noteworthy: accelerated delivery,
         enhanced delivery, and wider social impacts. EPEC identifies a methodology for valuing
         the accelerated delivery of transportation financing P3s, which was developed by MAPPP
         (Mission d’appui a la realization des contracts de partenariat), the French P3 dedicated
         office (European PPP Expertise Center [EPEC], 2012a).
      

      
      Conclusion

      
      
         	
            
            The use of value for money (VfM) analysis is an internationally recommended best practice.

            
         

         
         	
            The use of a public sector comparator (PSC) is an internationally recommended best
               practice.
            

            
         

         
         	
            The consideration of non-social benefits (NSB) is an internationally recommended promising
               practice.
            

            
         

         
      

      
      Refinancing

      
      From time to time, transportation infrastructure financing P3 projects may need to
         be refinanced. Three major reasons exist for refinancing. First, long-term financing
         covering the entire length of the P3 project may not have been available at the time
         of contract signing, thereby necessitating refinancing at some future point. Second,
         refinancing may be advantageous, due to changes in capital markets and more favorable
         lending terms (World Bank, 2012). Third, after the construction phase is completed
         and project risk is substantially reduced, refinancing can significantly lower borrowing
         costs over the life of the P3 project (HM Treasury, 2006). In all three situations,
         the prospect of “windfall profits” accruing to the private sector partner is raised.
      

      
      Australia is one country that now routinely includes “windfall gains” clauses in its
         transportation infrastructure financing P3 contracts; the clauses call for the sharing
         of any gains from refinancing (Grimsey & Lewis, 2007). For a period of time, HM Treasury
         in the United Kingdom recommended that the government and the private sector partner
         share 50/50 in any refinancing gains; however, this division could be altered, depending
         upon the state of the credit markets. In 2012, HM Treasury issued revised guidance
         requiring that 90 percent of any “refinancing gain” be paid to the government (HM
         Treasury, 2012).
      

      
      Conclusion

      
      
         	
            
            The sharing by government and private sector P3 partners of refinancing gains is an
               internationally recommended best practice.
            

            
         

         
      

      
      Procurement

      
      One of the major challenges in conducting a transportation infrastructure financing
         P3 procurement is that different private sector firms can, and generally do, submit
         different financing plans (World Bank, 2012). This fact alone makes traditional procurement
         approaches (invitations for bid [IFB] and requests for proposals [RFPs]) difficult
         to apply to transportation infrastructure financing P3s. In 2006, the European Union
         (EU) issued a directive identifying “competitive dialogue,” as the preferred approach
         for procurements, including transportation infrastructure financing P3s (European
         PPP Expertise Center [EPEC], 2010; Arrowsmith & Treumer, 2012a, 2012b). One of the
         major purposes of the EU directive on competitive dialogue is to enable governments
         to avoid legal challenges (bid protests) when awarding complex infrastructure contracts
         (Burnett, 2009). Competitive dialogue also recognizes that other government procurement
         approaches are simply not optimal for use with P3s, particularly those that have financing
         components.
      

      
      Competitive Dialogue

      
      Competitive dialogue is a semi-structured, multi-phase process that allows simultaneous
         discussions and negotiations with multiple potential contractors. The process is designed
         to enable governments to better define their projects, as well as allow prospective
         contractors to fine tune their submissions. Each phase of the competitive dialogue
         process is used to clarify the government’s needs, as well as reduce the number of
         potential contractors, until one or more best and final offers are secured by the
         government. The European Public-Private Partnerships Center (EPEC, 2010) identifies
         four defining features of competitive dialogue: (1) the number of bidders can be limited,
         (2) dialogue with the bidders during the process is essential, (3) discussions may
         continue after submission of final bids, and (4) the basis for contract award is the
         “most economically advantageous tender” (MEAT). Competitive dialogue is sometimes
         preceded by the issuance of a request for qualifications (RFQ) (World Bank Institute,
         2012).
      

      
      Competitive dialogue has no real US equivalent, but rather approximates features of
         competitive negotiation (the RFP process) and a two-step process. The main idea of
         competitive dialogue is to improve communications with bidders who will then be better
         able to propose innovative solutions to meet the governments’ needs (European PPP
         Expertise Center [EPEC], 2010).
      

      
      Member states of the European Union (EU) believe the competitive dialogue process
         achieves better outcomes than traditional procurement approaches. However, these same
         EU member states acknowledge that P3 procurements increase both transaction costs,
         as well as the average time it takes to award the final contract. Overall, the average
         time it takes to bring large, international, and complex P3s (transportation and non-transportation)
         to contract award (called finalization) is 24 months (European PPP Expertise Center,
         2010). The average P3 procurement time to finalization in Australia is 22 months,
         12–18 months in the United Kingdom and 15 months in France (Grimsey & Lewis, 2007;
         European PPP Expertise Center [EPEC], 2012a).
      

      
      With a relatively new procurement process that allows governments considerable discretion
         in how they implement competitive dialogue, one might expect to discover that procurement
         challenges (bid protests) have increased, particularly with respect to the award criterion
         of “most economically advantageous tender” (MEAT). As of June 2009, some 3,000 competitive
         dialogue procurements have been initiated in European Union (EU) countries with the
         UK accounting for almost half of this number (Burnett, 2009). A recent study, finds
         no evidence of an increase in procurement challenges (bid protests) in the UK or other
         EU countries. However, the study did reveal that the “legal uncertainty” associated
         with competitive dialogue was a major concern to private sector firms involved with
         the process in the UK (Arrowsmith & Treumer, 2012a).
      

      
      Least Present Value of Revenues (LPVR) Auctions

      
      Least present value of revenues (LPVR) auctions is another P3 procurement utilized
         in some countries. As the name suggests, bidders submit bids in the form of the present
         value of the revenues they want to receive over the life of the contract. The low
         bidder is awarded the contract (Engel, Fischer, & Galetovic, 2001), and the resulting
         contract has no expiration date. When the contactor receives payments equal to the
         present value of the revenues
 specified in their bid, the contract ends and the asset (transportation and non-transportation)
         reverts to the government. LPVR auctions are said to significantly reduce private
         sector demands for government guarantees (Engel, Fischer, & Galetovic, 2001).
      

      
      Despite its theoretical promise, the South American country of Chile has had only
         marginal success with LPVR auctions for transportation infrastructure financing P3s.
         Potential private sector partners do not like LPVR auctions, because the variable
         length of the contract affects their ability to secure financing (Vassallo, 2005).
      

      
      Maintaining Bidder Interest

      
      According to the director of PPPs for the UKs National Audit Office, sustaining bidder
         interest in P3 procurements is related to several factors, including: (1) clear bidding
         documents, (2) reasonable time frames for bidding, (3) efforts on the part of the
         government to keeping bidding costs low, (4) the use of standard procurement approaches
         and contracts, and (5) keeping the number of bidders to a small, manageable number
         (Leahy, 2005).
      

      
      Reducing Procurement Costs

      
      To reduce procurement costs, some countries have tried bundling or wrapping a number
         of smaller P3 procurements into one larger procurement. This process increases the
         complexity of P3 procurement, but frequently, it also results in reaching the US$100
         million threshold that is considered the minimum necessary to attract private sector
         funding (Grimsey & Lewis, 2005).
      

      
      Reimbursement for Bidding Costs

      
      In the UK, governments sometimes reimburse a portion of the bidding costs of unsuccessful
         bidders. In addition, when a procurement is cancelled by the New South Wales Government
         (2006) in Australia, reimbursement is made for reasonable private sector bidding.
      

      
      Conclusion

      
      
         	
            
            The use of competitive dialogue is an internationally recommended best practice.

            
         

         
         	
            The use of standardized procurement practices is an internationally recommended best
               practice.
            

            
         

         
         	
            The bundling of several different transportation infrastructure financing P3 procurements
               into a single larger procurement, in order to reduce transaction costs, is an internationally
               recommended promising practice.
            

            
         

         
      

      
      Contracting

      
      A review of international practice suggests an increase in recognition on the part
         of governments that transportation infrastructure financing P3 contracts are—and will
         continue to be—incomplete contracts (Rausser & Amenden, 2013). It is said that a P3
         contract will never have the ability to initially identify every possible contingency
         that might arise, due to the complex nature of transportation infrastructure financing
         P3s, their potential length (up to 99 years in some cases) and the ever changing environment.
         The French Ministry of Public Works, Transport and Housing has addressed this issue
         (Lorrain, n.d.). Likewise, researchers (Araujo & Suterland, 2010) at the Organisation
         for Economic Co-operation and Development (OECD) suggest that transportation financing
         P3 contractual relationships need to be flexible. The recognition of P3 contracts
         as “incomplete” leads to attempts to develop contracts that (a) are more flexible,
         (b) are reviewed and recalibrated from time to time, (c) recognize the need for continuing
         dialogue and negotiation between the government, as well as the private sector partner,
         (d) are performance based, and (e) place more emphasis on output and outcome specifications
         and standards, with less emphasis on input specifications and standards (Araujo &
         Sutterland, 2010; USDOT, 2009).
      

      
      At the same time, as governments are re-conceptualizing how best to deal with the
         incomplete nature of transportation infrastructure financing P3 contracts, they are
         nevertheless simultaneously attempting to standardized contracting documents, in order
         to reduce transaction costs (Iacobacci, 2010; Istrate & Puentes, 2011). While this
         sounds like a contradiction, it should be noted that transaction costs are estimated
         to approximate 10 percent or more of the capital value of P3 projects (Dudkin & Valila,
         2005), so any attempt to reduce transaction costs is worth considering. 
      

      
      Standardized Contracts

      
      The HM Treasury (2007b) in the UK has developed detailed guidance and suggested standardized
         language for Private Finance Initiative (PFI) contracts.
      

      
      Contract Length

      
      International transportation infrastructure financing P3 contracts tend to run between
         30 to 40 years with some extending up to 50 years. The average transportation infrastructure
         financing P3 contract in Organisation for Economic Co-operation and Development (OECD)
         countries is 30 years (Araujo & Suterland, 2010). These particularly long contract
         terms are necessary to allow private sector P3 partners sufficient time to recover
         their upfront capital contribution (Iacobacci, 2010).
      

      
      Key Performance Indicators (KPIs)

      
      Most countries use key performance measures, also called “key performance indicators”
         (KPIs) in their transportation infrastructure financing P3 contracts. These KPIs are
         frequently tied to both incentives and penalties (USDOT, 2009, 2011). These countries
         stress that transportation infrastructure financing P3 contracts should focus on what
         customers, or users, of transportation assets consider important, such as reliable
         travel times, safe travel environments, and so on. (Lawther & Martin, 2014; USDOT,
         2009, 2011). However, considerable confusion appears to exist over the nature of “output”
         and “outcome” performance measures.
      

      
      The Highway Agency in the UK suggests several transportation outcome KPIs, including
         (1) the reliability of the road network, (2) on-time delivery of major road projects,
         (3) the safety of the road network, (4) reductions in carbon admissions, and (6) customer
         (driver) satisfaction (USDOT, 2009). A recent US Department of Transportation study
         noted that KPIs were generally absent from the design and construction components
         of transportation infrastructure financing P3s (USDOT, 2009).
      

      
      Incentives and Penalties

      
      Positive incentives are frequently applied to the overall performance of the private
         sector partner. Negative incentives are usually used in conjunction with specific
         asset or service requirements (USDOT, 2011).
      

      
      Contract Clauses

      
      Renegotiation

      
      Eleven OECD member countries regularly report renegotiating contracts before the time
         specified in the original transportation P3 contracts. However, only eight countries
         report that their contracts include a clause specifying the circumstances under which
         renegotiation is authorized (Araujo & Suterland, 2010). These findings are supported
         by a study in the UK, which reported 55 percent of all Public Finance Initiative (PFI)
         contracts were changed within 3 years of the contract award (Leahy, 2005).
      

      
      Recalibration Clauses

      
      Spain, one of the international leaders in transportation financing P3s, has by law
         created the concept of “recalibrating” the financial terms of P3 contracts (USDOT,
         2009). The law specifies the economic factors that justify recalibration. Spain also
         specifies that tolls may be indexed to the consumer price index (CPI) by transportation
         financing P3 private partners (Smith, Alexander & Phillips, 2011).
      

      
      Contract Payment Clauses

      
      Contract payments made during construction (if any) tend to be fixed price with progress
         payments. During operations, unitary payments are paid to the private sector P3 partner
         based on the asset, as well as the service achieving specified performance standards.
         The Australian government (Australia Government, Infrastructure Australia, 2008a)
         suggests payments should be in the form of unitary charges only, with no separate
         payment elements tied to either availability or performance. The UKs National Audit
         Office (NAO, 2006) suggests that contract payment clauses should be structured in
         such a way that penalties for non-compliance are greater than the contractor’s potential
         cost savings from providing lower quality services. Researchers (Araujo & Suterland,
         2010) for the Organisation for Economic Co-operation and Development (OECD) suggests
         that when the government and private sector parties to a P3 are risk averse or when
         demand is uncertain (as is the case with most transportation financing P3s), the optimal
         P3 contract payment mechanism should include a revenue guarantee with a cap on the
         private sector partner’s income.
      

      
      Hand Back Clauses

      
      When a transportation asset is returned to the government at the expiration of a transportation
         infrastructure financing P3 contract, the transfer is referred to as a hand back.
         International practice suggests that the asset should have at least 25 percent of
         its useful life remaining at hand back (USDOT, 2009). Researchers with the Organisation
         for Economic Co-operation and Development (OECD) find that about 50 percent of member
         countries routinely include a hand back clause in their P3 contracts governing the
         asset’s residual value. Without such clauses, the researchers note, the private sector
         partner may be less concerned with investing in and maintaining the transportation
         asset (Araujo & Suterland, 2010). 
      

      
      Non-Compete Clauses

      
      Eight OECD countries report that they include “non-compete” clauses in their P3 contracts
         (Araujo & Suterland, 2010).
      

      
      Congestion Pricing Clauses

      
      Suggestions have been made that all future transportation infrastructure financing
         P3 contracts should include a clause allowing the use of congestion pricing as a contingency,
         even if this practice is not anticipated at contract signing (Czerwinski & Geddes,
         2010).
      

      
      Conclusion

      
      
         	
            
            Contract terms averaging 30 years is an internationally recommended best practice.

            
         

         
         	
            The use of standardized contracts is an internationally recommended best practice.

            
         

         
         	
            The use of key performance measures (KPIs) is an internationally recommended best
               practice.
            

            
         

         
         	
            The inclusion of hand back clauses is an internationally recommended best practice.

            
         

         
         	
            The inclusion of renegotiation clauses is an internationally recommended best practice.

            
         

         
      

      
      Contract Management and Monitoring

      
      The majority of countries with longer experiences with transportation infrastructure
         financing P3s realize and acknowledge that the relationship between the public and
         private sector partners is substantially different from the more traditional buyer/seller
         relationship. A P3 is a true long-term relationship between a government and the private
         sector partner, based on a contract that requires a different approach to contract
         management and monitoring (USDOT, 2011).
      

      
      Contract Management

      
      Throughout the implementation of a transportation P3 project, effective contract management
         is essential to minimizing the government’s risk exposure. Effective contract management
         is also essential to maintaining a good working relationship with the private sector
         P3 partner (USDOT, 2011). Contract management and monitoring should include the monitoring
         of risk, which may result in service interruptions and the development of contingency
         plans for dealing with such situations (Leahy, 2005). The use and inclusion of key
         performance indicators (KPIs) is generally considered to form the basis of contract
         administration and monitoring (HM Treasury, 2007b; USDOT, 2011).
      

      
      Monitoring

      
      HM Treasury suggests that monitoring should take place at three levels: (1) private
         sector partner self-monitoring via its quality management system, (2) government partner
         evaluation of the private sector partner’s quality management system, and (3) the
         ability of users to report service failures (HM Treasury, 2007b).
      

      
      Payment Mechanisms

      
      HM Treasury has set forth policies governing payment mechanisms based on four principals:
         (1) no payments should be made to the private sector partner until facilities are
         constructed and associated services are available, (2) only single unitary charges
         should be made for services delivered, (3) penalties should be assessed for substandard
         performance, (4) penalties should be based on the severity of the performance failure
         (HM Treasury, 2007b).
      

      
      Conclusion

      
      
         	
            
            The use of key performance indicators as the basis of contract management and monitoring
               is an internationally recommended best practice.
            

            
         

         
         	
            The realization that a transportation infrastructure financing P3 contract requires
               a different approach to management and monitoring is an international promising practice.
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      Chapter 5

      Case Studies in Transportation Infrastructure Financing
 Public-Private Partnerships
      

      
         
         
         
         
         Lawrence L. Martin and Wendell C. Lawther

         
      

      
      This chapter consists of 10 case studies of public-private partnerships (P3s) for
         transportation infrastructure financing, which are drawn from several countries: Australia,
         Canada, Denmark, Ireland, South Africa, and the United Kingdom, as well as the United
         States. The case studies were selected based on the insights they provide into the
         development and implementation of transportation infrastructure financing P3s. Not
         all of them are related to design-build-finance-operate-maintain (DBFOM), but each
         of them has implications for transportation infrastructure financing P3s.
      

      
       

      The 10 case studies selected for inclusion in this chapter are:

      
      
         	
            
            Melbourne CityLink (Australia)

            
         

         
         	
            Sydney Cross City Tunnel (Australia)

            
         

         
         	
            Melbourne EastLink (Australia)

            
         

         
         	
            Irish Road Projects 2005–2010 (Ireland)

            
         

         
         	
            London Underground (Subway) and the UK Experience 
(United Kingdom)
            

            
         

         
         	
            407 Expressway Toll Road (Canada)

            
         

         
         	
            Indiana Toll Road (United States)

            
         

         
         	
            Kliplev-Søndeborg Motorway (Denmark)

            
         

         
         	
            N3 Toll Route Concession (South Africa)

            
         

         
         	
            Sea to Sky Highway Improvement Project (Canada)

            
         

         
      

      
      The case studies vary in focus and length, depending upon the challenges and issues
         confronted by each individual government at the time the transportation financing
         P3 project was initiated. Additionally, the availability of data and information concerning
         each case study also varies. As a general rule, there is more information available
         for older transportation financing P3 projects than recent ones. An attempt is made
         to include a mix of case studies that include successful transportation financing
         P3 projects, as well as some that might be considered less successful. Each case study
         concludes with a section on lessons learned, with an overview of the overall lessons
         learned appearing at the end of the chapter.
      

      
       

      
       

      
       

      
      Case Study #1: Melbourne CityLink 
(Australia)
      

      
      Graeme A. Hodge

      
      Overview

      
      The Melbourne (Australia) CityLink project is an iconic transportation infrastructure
         financing P3 project that links three existing major freeways—the South Eastern, the
         West Gate, and the Tullamarine. The Melbourne CityLink involved construction of 22km
         of road, tunnel, and bridge work at a cost of some $A2.1 billion. The private sector
         partner financed $A1.8 billion of the P3 project costs with the remaining $A346 million
         coming from the state government of Victoria. 
      

      
      In 1995, the state of Victoria awarded the contract for the Melbourne CityLink P3
         project to the consortium of Transurban CityLink Ltd. The P3 project was opened for
         traffic in phases between 1999 and 2000. The contract runs for 34 years, but can be
         extended up to 54 years. The Melbourne CityLink project is widely regarded as one
         of Australia’s early transportation infrastructure financing P3 success stories. 
      

      
      Introduction

      
      The Melbourne CityLink project involves three major freeways—the Southeastern, the
         West Gate, and the Tullamarine. This transportation infrastructure financing P3 project
         included construction of 22km of roads, in addition to tunnel and bridge work. The
         private sector partner, Transurban CityLink Ltd, is a joint venture between Transfield
         Pty Ltd and Obayashi Corporation—the Transfield-Obayashi Joint Venture (TOJV). One
         of Australia’s earliest P3 projects, the Melbourne CityLink, quickly became a powerful
         symbol of the ability of governments to “crash through” the delivery of large infrastructure
         projects unhindered by traditional citizen concerns and public law based constraints.
         This transportation infrastructure project opened for traffic in phases between 1999
         and 2000 (Russell, Waterman, & Seddon, 2000; Hodge, 2002, 2004; Hodge & Greve, 2005).
         Interestingly, to a large degree, the Melbourne CityLink P3 project was bipartisan
         in that it was initially proposed by a labor government, but was taken up again and
         renegotiated by the following liberal government.
      

      
      The process leading to this landmark transportation infrastructure financing P3 project
         started in May 1992, when the government of Victoria requested Registrations of Interest
         (ROI) for a “Southern and Western” bypass. Responses were received from five consortia
         and were evaluated by a panel of representatives from the State Road Authority, the
         Treasury, and the Department of Manufacturing and Industrial Development, as well
         as external experts in financing and legal matters. The five expressions of interest
         were evaluated against the following key criteria:
      

      
      
         	
            
            Financial resources, funding proposal, and risk allocation

            
         

         
         	
            Project management, design, and construction capacity

            
         

         
         	
            Development concept

            
         

         
         	
            Operational concept (Duffield, 2001)

            
         

         
      

      
      Following completion of the detailed assessment process, the review 
panel concluded that two consortia, Transurban and CHART Roads, were the best qualified
         to conduct the P3 project. This was the first time the Australian financial market
         failed to provide three or more consortia bidding for a project of this scale. By
         working with only two bidders, the objective of the government was to ensure that
         both consortia prepared and submitted the best possible bids, while guaranteeing at
         least some level of compensation to the ultimate losing bidder.
      

      
      In the second stage of evaluation, submissions of the two shortlisted bidders were
         evaluated against the criteria established in the project brief, which focused on:
      

      
      
         	
            
            Planning, urban design, and environmental criteria

            
         

         
         	
            Road systems, design, and operation

            
         

         
         	
            Financial and commercial considerations (including tolling)

            
         

         
         	
            Legal considerations

            
         

         
      

      
      Transurban was ultimately selected as the successful bidder.

      
      Financial Arrangements

      
      The total estimated cost of the Melbourne CityLink P3 project was around $A2.1 billion.
         The private sector partner contributed A$1.8 billion and the state of Victoria contributed
         A$346 million (Hodge, 2002). The bulk of the government’s funding came from the Better
         Roads Trust Fund. The Melbourne CityLink project also benefited financially from significant
         tax concessions made available under the former Commonwealth Government’s “Infrastructure
         Bonds” scheme (Duffield, 2001).
      

      
      The net expenditure incurred by the State can be summarized as follows:

      
      
         	
            
            Internal (administration, consultation, etc.), A$53.4 million

         

         
         	
            Disputes and Litigation, A$2.0 million

         

         
         	
            Land acquisition, A$97.1 million

         

         
         	
            State Works, A$170.9 million

         

         
         	
            General project costs, A$22.4 million

         

         
         	
            Total, A$345.8 million

            
         

         
      

      
      To the Benefit of the Consortium

      
      The financial arrangements provided for the private sector partner to design, build,
         finance, operate, and maintain (DBFOM) the Melbourne CityLink project on Crown Land
         leased from the state as a public toll road for an estimated contract period of 34
         years. The contract term could be shortened or lengthened (up to a maximum period
         of 54 years), depending on whether the “material adverse effect regime” is invoked,
         and an extension of the contract period is the agreed upon remedy. The private sector
         partner was to collect tolls from motorists using the facility. 
      

      
      To the Benefit of the Government

      
      At the end of the contract term, ownership of the Melbourne CityLink P3 project will
         revert to the state at no cost and in a fully maintained condition. The concession
         deed will specify the requirements of the various assets at the time of handover in
         terms of “remaining operational life.” 
      

      
      The state of Victoria is eligible under the contract to receive a series of payments
         from Transurban depending upon a number of factors. The contract provides for a concession
         fee of A$95.6 million per year, payable to the state of Victoria for the first 25
         years. Thereafter, the annual concession fee declines to A$45.2 million for the following
         10 years and then decreases to A$1 million per annum, thereafter.
      

      
      The state of Victoria may receive additional fee payments when, and if, the level
         of aggregate revenue exceeds the levels projected in the “base case.” These additional
         revenues attempt to capture any “economic rent,” which may be realized. They become
         payable when the actual cumulative real after tax returns exceed those projected;
         payment is made on the basis of a sliding scale set forth in the concession deed.
         
      

      
      Contract Management and Monitoring

      
      The Melbourne CityLink P3 contract was signed on October 30, 1995. The contract formed
         the basis on which risks were allocated between the government and the private sector
         partner. A salient feature of the contract and subsequent contract management was
         the establishment of a statutory authority called the Melbourne CityLink Authority
         (MCLA). The MCLA was managed by an independent board of directors and a chief executive
         officer, which was separate and independent from VicRoads, the state of Victoria’s
         primary entity responsible for road construction.
      

      
      MCLA was responsible for developing the legislation, objectives, benchmarks and other
         requirements for the P3 project. The legislation included the concession deed and
         project scope, as well as the technical requirements document. Essentially, the MCLA
         became the government planning authority. As a result, the Melbourne CityLink P3 project
         proceeded without seeking planning approval from any other government body. During
         the construction, the MCLA acted as a conduit between the government and the private
         sector partner. Through this role, the MCLA ensured that the allocation of risks between
         the government and the private sector partner were honored.
      

      
        MCLA’s independence from the government was based on the model of the independent
         regulator of privatized services applied throughout the 1990s in the United Kingdom.
         Independent regulatory bodies were charged with ensuring that the consumer benefits
         promised were in fact delivered. This approach was found to be more reliable than
         when regulatory arrangements were part of government departments that were subject
         to closer day-to-day political activity. Paradoxically, the independent regulators
         resulted in a greater degree of trust between citizens and their government. 
      

      
      MCLA’s involvement had a number of additional benefits for the Melbourne CityLink
         P3 project. For example, in recruiting employees for the P3 project, the MCLA was
         not bound by the restrictive procedures applicable to the government. MCLA independence
         also prevented VicRoads from becoming involved with the establishment of project objectives
         and technical requirements. Additionally, politicians were prevented from having direct
         involvement with the P3 project. This restriction was particularly helpful since the
         project ran across the lifetime of successive governments. While this distance was
         maintained in operational areas through MCLA, necessary relationships with the government
         were maintained at the policy level. Direct reporting access between the MCLA and
         senior ministers of the government facilitated resolutions of conflict issues.
      

      
      Use of Benefit-Cost Analysis

      
      Two different cost-benefit analyses were carried out on the Melbourne CityLink project.
         However, both were conducted after the actual decision was made to proceed with the
         P3 project. Consequently, the purpose of the 
benefit-cost analysis had less to do with the selection of the private sector partner,
         but rather an attempt to document the P3 project’s overall efficiency as part of a
         post-decision process to define a logical rationale.
      

      
      Lessons Learned

      
      
         	
            
            This transportation infrastructure financing P3 project enjoyed 
bi-partisan political support and, despite the controversial nature of new infrastructure
               proposals, was seen as a high public works priority across traditional political divides.
            

            
         

         
         	
            The Kennett Government set the Melbourne CityLink contract in legislation as an Appendix
               to an Act of Parliament. This expedited the construction project, but was also seen
               as a way to circumvent many normal public planning laws in order to accomplish this.
               The Victorian Freedom of Information Act, for example, did not apply to this special
               project and traditional public law-based legal constraints were removed.
            

            
         

         
         	
            During planning and construction, it became a socially controversial and divisive
               project in view of environmental impacts, as well as concerns over benefit-cost analyses.
            

            
         

         
         	
            The Kennett Government successfully oversaw the speedy construction of the completed
               Melbourne City Link project in 3–4 years, in contrast to multiple previous governments
               who considered but were unable to deliver this project for the past decade. This proved
               a visible demonstration of the transportation infrastructure financing P3 concept.
            

            
         

         
         	
            Private investors were judged as taking substantial risks with respect to both construction,
               as well as technology development and thus, deserved to earn a commensurate rate of
               financial return (Hodge & Duffield, 2010).
            

            
         

         
         	
            Overall, the Melbourne CityLink P3 proved to be a highly risky project idea, but a
               politically successful experiment. In retrospect, it was equally and most likely an
               expensive financial experiment, although widely regarded as a vastly successful political
               strategy.
            

            
         

         
      

      
       

      
       

      
       

      
      Case Study #2: Sydney Cross City Tunnel 
(Australia)
      

      
      Graeme A. Hodge

      
      Overview

      
      The Sydney (Australia) Cross City Tunnel is a transportation infrastructure financing
         P3 between the New South Wales, Australia state government and the Cross City Motorway
         Company. This DBFOM transportation P3 project links Darling Harbour on the western
         fringe of Sydney’s central business district to Rushcutters Bay in the eastern suburbs.
         The project covered the provision and long-term operation of two 2.1km long tunnels,
         and associated improvements to surface street improvements, as well as new bus and
         bicycle lanes, “traffic calming” measures, wider footpaths, and other improvements
         for pedestrians.
      

      
      The P3 private sector partner (consortium) was declared insolvent in 2006. Traffic
         volumes were only a third of the initial estimates, so that financial viability was
         shaky. Neither of the various surface traffic management measures were well received.
         Added to this, it became apparent that the transportation P3 project was pursued with
         the objective of “no cost to the government” and the acceptance of the bid, which
         provided for the largest fee payable to the government, rather than providing the
         best value for motorists and citizens.
      

      
      Introduction

      
      The Sydney Cross City Tunnel was a DBFOM public-private partnership (P3) between the
         New South Wales (NSW) state government and the Cross City Motorway Company (Hodge
         & Duffield, 2010). It included three components: 
      

      
      
         	
            
            design, build, finance, operate, and maintain (DBFOM) two tunnels (each 2.1km long);

            
         

         
         	
            design, build, and finance associated improvements to surface streets, as well as
               new bus and bicycle lanes, intersection improvements, “traffic calming” measures,
               wider footpaths, and other improvements to pedestrian facilities; and
            

            
         

         
         	
            maintain and operate surface street changes and tunnels (Sturup, 2010). 

            
         

         
      

      
      Now infamous in Australia as a P3 failure, the Sydney Cross City Tunnel has become
         a symbol of “what not to do” during implementation. This transportation infrastructure
         financing P3 was originally intended to operate for a period of 34 years.
      

      
      Enabling Mechanism

      
      The Road Transport Authority (RTA) was the key entity responsible for the NSW state
         government’s side. The Transport Administration Act 1988 that created the RTA and the Roads Act of 1993 were vested with RTA powers in respect to road works. The exercise of such powers
         could be possible either in its own right, partnership, and joint venture, or in association
         with others. The Private Projects Branch of the NSW Treasury provided advice on the
         financial aspects of the project to the RTA. A detailed Environmental Impact Statement
         (EIS) included a cost-benefit analysis of the project and compared the tunnel against
         other methods of achieving the project’s objectives. 
      

      
      The call for registration of interests in September 2000 attracted eight responses.
         In February 2001, three consortia were shortlisted to prepare detailed proposals:
         Cross City Motorways, E-Tube, and the Sydney City Tunnel Company. All three consortia
         submitted proposals, which were evaluated by the RTA against the following pre-determined
         criteria:
      

      
      
         
         	
            Design and construction capability, 27 percent

         

         
         	
            Financial capacity, 22 percent

         

         
         	
            Project features, 17 percent

         

         
         	
            Project finance, 12 percent

         

         
         	
            Organization,   5 percent

         

         
         	
            Toll road management, 9 percent

         

         
         	
            Operation and maintenance,  8 percent

         

         
      

      
      This RTA analysis concluded that the Cross City Motorways proposal achieved “best
         value.” Cross City Motorways was also the only one of the three proposers to include
         a business consideration fee in order to meet the RTA’s projected project costs. Commenting
         on the selection process, the “Infrastructure Implementation Group” noted that there
         were limitations placed on negotiations during the bid evaluation process. A refusal
         by the NSW government to negotiate on tolls, as well as its capital contribution to
         the P3 project resulted in the government placing its budget position ahead of considerations
         of value for money, in addition to the best interests of stakeholders.
      

      
      Stakeholder Involvement and Transparency

      
      No formal public interest evaluations were undertaken as part of the planning for
         this P3 project. Instead, it was believed that community consultations carried out
         as part of the environmental impact statement (EIS) processes would suffice. The EIS
         aimed to ensure that all relevant environmental matters were examined, and that community
         and interest groups were involved. The EIS itself claimed that the process provided
         the basis for stakeholders to convey their views on the P3 project to the NSW state
         government. Substantial representations were made to both the initial EIS, as well
         as the supplemental EIS. Despite this, however, the Joint Select Committee later determined
         that the project’s study was not representative of the public’s interest, and the
         evaluations were insufficient.
      

      
      The key contract documents setting out the roles and responsibilities of the parties
         were the “Cross City Tunnel Project Deed” dated December 18, 2002, and the “Cross
         City Tunnel First Amendment Deed” dated December 23, 2004. The summary of the Cross
         City Tunnel Project Deed was not made public until November, 2005. 
      

      
      Project Costs

      
      The costs of development, design and construction were reported as A$680 million (OMEGA
         Centre, 2010). Estimates of the overall cost of operations and maintenance increased
         from A$273 million in 1998 to A$620 million in 2001, due to changes in the scope of
         the P3 project. Construction of the Sydney Cross City Tunnel began in 2003 and was
         completed in 2006. When financing costs are included, total costs of the Sydney Cross
         City Tunnel exceeded A$1 billion. 
      

      
      Operations and Maintenance Phase

      
      The Sydney Cross City Tunnel became the subject of considerable criticism only a short
         time after opening. Traffic volume predictions for the tunnel were found to be hugely
         optimistic with only about one-third of the expected 90,000 vehicles per day using
         the facility (Baker, Irving, & Davies, 2006). It was alleged by some that the assessments
         conducted by both the RTA and the Cross City Motorways exceeded the actual capacities
         of the tunnel. In fact, actual traffic (and revenue) was meager, and the private sector
         partner’s revenue forecasts were seen as needing substantial revision. Eventually,
         low traffic volumes and the resulting low revenues resulted in the financial collapse
         of the private sector partner. 
      

      
      Amidst this, there was also a huge public outcry alleging that the New South Wales
         (NSW) state government closed several roads in order to force traffic to use the tunnel.
         Although the road closures were, in formal terms, part of the project arrangement,
         poor stakeholder consultation and planning led many citizens to conclude that they
         were deliberate attempts by the government to help the struggling contractor generate
         additional revenue. These concerns paved the way for the appointment of a joint select
         committee of the New South Wales (NSW) Parliament to examine the failure of the project.
         The major finding of the NSW Parliament committee report was that the policy of “no
         cost to government” resulted in less than adequate consideration of value for money,
         as well as for the needs of tunnel users who would ultimately have to pay for the
         P3 project. 
      

      
      Current Status

      
      The Sydney Cross City Tunnel was completed and opened to traffic in August 2005. However,
         the surface works (streets, and bicycle and bus lanes) were not completed until the
         end of 2006. In December 2006, the private sector partner was declared insolvent with
         debts of A$560 million. In June 2007, Leighton contractors and ABN Amro purchased
         the tunnel for A$700 million. The original creditor banks were all paid in full. In
         addition, the sale price (A$700 million) was sufficient for investors to achieve a
         return on equity. Furthermore, today’s sale price is generally seen as an indicator
         of the long-term growth potential of the tunnel as an asset. Currently, the tunnel
         continues to be privately owned and operated. In 2030, the tunnel will revert to the
         NSW state government. 
      

      
      Many commentators maintain that the Sydney Cross City Tunnel resulted in a real loss
         of public accountability on the part of the NSW state government (both past and present).
         Despite the stated rationale of P3s as providing a heightened degree of accountability
         for delivering outcomes, neither past nor present NSW state government ministers were
         prepared to take responsibility for the project outcomes during the parliamentary
         inquiry in 2006. 
      

      
      Lessons Learned

      
      The Sydney Cross City Tunnel transportation infrastructure P3 project provides several
         lessons: 
      

      
      First, the over-riding political philosophy of “no cost to government” (and awarding the
         P3 project to a consortium offering the largest amount of cash up front to the NSW
         government) was, in retrospect, an erroneous strategy for the provision of transportation
         infrastructure. It did not lead to a successful P3 project. 
      

      
      Second, poor stakeholder consultation, along with poor planning and project coordination,
         all led to a situation where necessary surface road closures morphed into the public
         belief that the NSW state government forced traffic into the tunnels for financial
         reasons, rather than for genuine traffic planning and public policy purposes. 
      

      
      Third, low traffic volumes led to insolvency and, in turn, to acute political embarrassment
         for the NSW state government. Paradoxically, however, the Sydney Cross City Tunnel
         was sold without any handouts or rescue required by the government, and is now being
         used by the public at an “efficient” market price. 
      

      
      Finally, the 2006 NSW Parliamentary Inquiry into the Sydney Cross City Tunnel revealed an
         extraordinary failure on the part of both past government ministers (who signed the
         P3 project contracts), as well as present government ministers (who inherited them)
         to be accountable to NSW citizens. The NSW state government and the P3 model lost
         legitimacy, as well as public accountability on this matter. 
      

      
       

      
       

      
       

      
      Case Study #3: Melbourne EastLink 
(Australia)
      

      
      Graeme A. Hodge

      
      Overview

      
      The Melbourne EastLink transportation infrastructure financing P3 project is regarded
         by commentators as a state-of-the-art example of a successful 
public-private partnership (P3). A 45km roadway, this project was delivered ahead
         of time and successfully met several environmental challenges. Today, the Melbourne
         EastLink P3 project is deemed to be a success, and stands as a visible and high profile
         example of the state of Victoria’s P3 model. It also remains an exceptional case study
         of “getting the management right,” in the delivery of complex infrastructure projects.
         
      

      
      Introduction

      
      The Melbourne East Link P3 features 45km of freeways, including 39km of tolled roadway
         and 6km of non-tolled bypass (Humayun, 2012). It is eastern Melbourne’s major north-south
         link and services over 1 million people in this corridor. At a construction cost of
         A$2.5 billion, Melbourne EastLink was a large, complex, and technically demanding
         P3 road project. It presented a range of engineering, logistical, and program complexities,
         and incorporated 17 major interchanges (Johnson & Humffray, 2010). Melbourne EastLink
         is now widely regarded as a state-of-the-art example of successful P3 project delivery.
         This motorway saw itself as not only “world class,” but also as a global leader for
         setting new standards in turnover, design and construction, in addition to sustainability.
      

      
      Key features of the Melbourne EastLink P3 project include:

      
      
         	
            
            Two 1.6km tunnels under the environmentally sensitive Mullum Valley.

            
         

         
         	
            A state-of-the-art tolling system designed to handle 5 million transactions per day.

            
         

         
         	
            500 hectares of parkland (touted as more than 1.5 times the size of New York’s Central
               Park) featuring 3.6 million native plants.
            

            
         

         
         	
            One of the largest road interchange jobs in Australia, including construction of six
               bridge structures, and nine bridge widenings on an existing and operating freeway.
            

            
         

         
      

      
      EastLink was opened five months ahead of schedule in June, 2008, and was completed
         with limited disruption to surrounding communities and stakeholders.
      

      
      Procurement

      
      In 2003, the state of Victoria called for expressions of interest in the Melbourne
         EastLink P3 project, and a subsequent request for proposals (RFP) was issued to two
         private sector bidding consortia, (1) the MitchamFrankston Motorway and (2) ConnectEast.
         In 2004, after a competitive tendering process, ConnectEast was awarded the contract.
      

      
      The Contract and Contract Administration

      
      Melbourne EastLink is structured as a DBFOM P3 project using a multi-lane, free-flow
         tolling systems comprising 13 stations in each direction. The P3 contract runs for
         a period of 39 years. Principal stakeholders in ConnectEast include Macquarie Bank,
         Thiess, and John Holland. ConnectEast awarded the design and construction contract
         to “Thiess John Holland” (TJH)—a 50/50 fully-integrated joint venture between Thiess
         and John Holland. TJH is a major company that has constructed numerous road projects
         in Australia. TJH was given responsibility for all risks (excluding a couple of carve-outs
         where risk was shared with the state government) on a fixed-time, fixed-cost basis.
         Interestingly, Leighton Holdings, the largest project development and contracting
         group in Australia, provided a parent company performance guarantee for both Thiess
         and John Holland in the winning consortium, whilst the rival bidder included Leighton
         Contractors, as well as others (Transurban Infrastructure Developments, Abigroup Contractors,
         and 
Deutsche Bank AG).
      

      
      Following its established practice of creating special purpose independent authorities
         for large infrastructure projects, the Victorian government established the Southern
         and Eastern Integrated Transport Authority (SEITA) as its “single focus” project manager
         for Melbourne EastLink. SEITA had four separate units—engineering, planning, legal
         and commercial, and communications—all with experienced managers. Its purpose was
         to provide necessary administrative and regulatory support for the project.
      

      
      To monitor the quality and progress of the P3 project, an independent reviewer (IR),
         comprised of a small team of consultants, was selected to conduct ongoing reviews
         and monitor the implementation process. The IR was employed jointly by the Victorian
         Government and ConnectEast. The design and construction contract was administered
         by ConnectEast and SEITA, with the IR certifying that the design and construction
         complied with the deed requirements.
      

      
      Problems with Project Delivery

      
      The primary challenge faced by TJH on Melbourne EastLink was coordinating a large
         and complex project against the background of a tight timeframe, resource constraints,
         a competitive budget, and a variety of stakeholder attitudes and opinions. There was
         a consensus across all sectors that an institutional arrangement with a well-devised
         organizational structure was the key determinant through which they could all achieve
         their goals.
      

      
      The P3 project was divided into six regions—Mitcham, Ringwood, Knox, Monash, Dandenong,
         and Frankson, along with a global project team based in Mount Waverly (Humayun, 2012).
         Each region had its own office with 
locally-based management and project teams that dealt with matters such as safety,
         environment, quality, community, and traffic. The global project team included senior
         management, human resources, planning, and design.
      

      
      A major challenge was stakeholder and community management. Of particular concern
         was the fact that although Melbourn EastLink was initially planned to be built as
         an un-tolled freeway, the government later decided to change its policy. This change
         in policy created a degree of community angst and political controversy, which meant
         that the parties had to operate in a difficult political climate, and adopt measures
         to communicate extensively with community members and users. A further set of challenges
         confronted the project in working through various sensitive environmental works among
         the “backyards” of Melbourne’s leafy Eastern suburbs residents. 
      

      
      TJH found early communication was the key to successful stakeholder management. Giving
         people time to comprehend the project and ask questions helped manage a wide variety
         of potentially damaging issues. To this end, ConnectEast designed and implemented
         a comprehensive project plan for fostering community involvement, in addition to providing
         feedback throughout the construction and operation phases. Under this plan, they regularly
         consulted with the community by developing links with councils, local members of Parliament,
         environmental groups, and other important stakeholders. TJH’s approach included letter-box
         drops and door knocks, a 24-hour community contact line, a quarterly newsletter, community
         forums, information days, website updates, media updates, presentations, site visits,
         and a project open day.
      

      
      Other measures taken to mitigate stakeholder concerns included: 

      
      
         	
            
            Changing the noise wall material at certain locations from concrete to see-through
               acrylic panels to address concerns regarding loss of significant views.
            

            
         

         
         	
            Temporarily relocating people affected by the nighttime tunneling work to self-contained
               apartments.
            

            
         

         
         	
            Alerting residents when tunnel blasting was to take place.

            
         

         
      

      
      Equally as challenging, was the task of monitoring an infrastructure project as large
         as EastLink. This was due to the fact that Melbourne EastLink’s ability to monitor
         the construction of all works in real time, as well as generate updates on progress
         quickly and easily was critical to its success. To keep the project on track at all
         times, a monitoring group called the “Special Project Group” was established. This
         group monitored the major progress of the construction work through regular monthly
         meetings and raised issues they thought needed to be addressed. In addition, all participating
         parties had their own mechanisms for monitoring the quality and progress of the project.
         Whilst SEITA’s engineering unit was its main monitoring mechanism, ConnectEast developed
         an additional mechanism through their financial engineer. The financial engineer reviewed
         and monitored construction progress, and then authorized payments. At the top, however,
         was the IR (Internal Review), whose role was to monitor the progress and quality of
         construction, and eventually certify the project’s completion.
      

      
      Some of the important programming initiatives that were implemented include:

      
      
         	
            
            Monthly development and supply of programs from each of the regions, the design team,
               the tolling team and other contractors.
            

            
         

         
         	
            Monthly summary reporting, involving tracking the project’s most critical paths/works,
               quantifying delays or gain in time, the availability of productivity contingency and
               float, and explaining both the reasons for changes to the program and the actions
               being undertaken to regain any lost time.
            

            
         

         
         	
            Implementing schematic completion diagrams/programs to provide a graphical representation
               of the tunnel works, civil works, fit-out works, and mechanical and electrical installation,
               as well as commissioning.
            

            
         

         
         	
            Taking photographs of all major works on site a minimum of twice a week to document
               actual progress.
            

            
         

         
         	
            Documenting and tracking contractual completion obligations on a daily basis over
               the last 12 months of the project to ensure no completion obligation was responsible
               for any delay to the project.
            

            
         

         
      

      
      Major Achievements

      
      Melbourne EastLink is regarded as having set a new benchmark for delivering major
         transportation infrastructure financing P3 projects. Some of the more interesting
         features of the project include:
      

      
      
         	
            
            Whilst its early political planning life was marred by an “about face” from government,
               when it announced that the project would be a toll road, as opposed to a publicly-funded
               freeway, it was a mature project in the sense of being highly capable with regard
               to engineering 
delivery.
            

            
         

         
         	
            The bid assessment phase was completed in record time for a project of this type.

            
         

         
         	
            Shortly after contract award, ConnectEast was listed on the Australian Stock Exchange
               with bank debt of A$2.1 billion and A$1.7 billion in equity funding. The total project
               is valued at around A$3.8 billion (considerably more than its construction cost of
               A$2.5 billion).
            

            
         

         
         	
            There were difficult issues to negotiate, including environmental issues, but land
               ownership issues had fortunately been controlled through highly capable government
               planning scheme arrangements over several previous decades, and a series of consultation
               initiatives won over local community groups.
            

            
         

         
         	
            Tolls continue to escalate annually at a rate not greater than the consumer price
               index, and the private sector partner is required to share any excess revenues above
               that forecast with the government, as well as offer the government participation in
               any benefits of refinancing.
            

            
         

         
         	
            Retail investors appear to have taken proportionately higher risks than early institutional
               funders. In an Australian first for a P3 project of this type, the private sector
               partner, ConnectEast, committed to a series of key performance indicators (KPIs) measuring
               service levels delivered to users. On this last point, ConnectEast’s operational performance
               is assessed against a range of performance-driven criteria set out in the KPI regime
               in the concession deed. Under this regime, ConnectEast is assessed on a monthly basis
               against some 51 KPIs across five main categories: customer satisfaction, road condition,
               landscape maintenance, tolling accuracy, and environmental impact. In concept, ConnectEast
               incurs penalties for any period where KPI requirements are not met, and these are
               distributed to customers as offsets against future tolls or fees. In 2012, the maximum
               KPI penalty for any one year was A$17 million, and this was indexed by the consumer
               price index.
            

            
         

         
      

      
      Lessons Learned

      
      The Melbourne Eastlink transportation infrastructure financing P3 project provides
         several lessons: 
      

      
      First, the historical foundation set for this successful transportation P3 project gave
         it a strong chance for success. With land ownership issues having been controlled
         under capable government planning scheme arrangements for several previous decades,
         a relatively clean greenfield project was made possible. Capable negotiation through
         difficult issues such as environmental concerns and construction disruptions was still
         nonetheless needed, via a series of consultation initiatives, which won over local
         community groups. 
      

      
      Second, and focusing on governance matters, the most important requirement for large-scale
         P3 projects is to have a dedicated institution able to deliver the project as a single
         purpose endeavor. The establishment of SEITA was critical to the success of Melbourne
         EastLink, because the size of the project required a small government agency, but
         one that was outside the domain of government bureaucracy. The mechanism of creating
         separate public institutions outside the control of the central department sidestepped
         many typical problems of government bureaucracy, and allowed for rapid access to decision
         makers and swift decision processes. 
      

      
      Third, in large P3 projects, the roles, responsibilities and obligations of each party
         should be clearly spelt out. The contract document of the EastLink project documented
         and explained who undertook which aspects of construction risks, community management
         and stakeholder management. The benefits of the distribution of tasks and responsibilities
         were that those involved in the project clearly understood their specific roles and
         responsibilities, resulting in transparency, which made construction easier. 
      

      
      Fourth, constructing a large P3 project like Melbourne EastLink requires technical, managerial,
         and financial capabilities from both parties. It is widely thought that the ability
         of the private sector to deliver this project on time and on budget was possible,
         because the private sector partner, ConnectEast, had the technical ability to deliver,
         thus having the ability to take initiatives to attract the right, qualified people
         for the project management team.
      

      
      Fifth, one of the most important factors behind Melbourne EastLink’s success is the degree
         to which all of the project’s cohesive relationships worked. During the P3 project,
         TJH ensured that lines of communication were always open with ConnectEast and SEITA,
         and that all major decisions regarding project planning, design, and construction
         methods were completely transparent, fully discussed and any issues resolved before
         work began. Detailed workflow planning and reporting, from the top down, proved vital
         in terms of meeting the relentless schedule, maintaining quality, and addressing the
         needs of all stakeholders. Many of the staff in the new institutions knew one another
         from previous professional experiences during work with the State’s Road Construction
         Authority.
      

      
      Sixth, the benefits and impacts of information and knowledge sharing between the parties
         is one of the reasons why the Melbourne EastLink construction work was completed early.
         The practice of exchanging knowledge and information between parties was established
         from the beginning, and the openness of information exchange before the actual work
         commenced played a significant role in addressing misunderstandings between the major
         parties, which is especially common in P3s.
      

      
      Finally, P3 infrastructure projects should establish key performance indicators (KPIs) to
         ensure timely and successful project delivery. Unlike other P3 projects in Australia,
         EastLink clearly outlined a series of KPIs that ensured a level of quality service
         delivery and established an accountability regime for the whole contract period. This
         was due, in large part, to the fact that the P3 project was completed on budget, and
         five months ahead of schedule.
      

      
       

      
       

      
       

      
      Case Study #4: Irish Road Projects 2005–2010 
(Ireland)
      

      
      Carsten Greve

      
      Overview

      
      This case study deals with nine Irish transportation infrastructure financing P3 road
         projects that were planned and organized as a coherent policy between 2005 and 2010.
         All nine Irish P3 road projects have been implemented and are in full operation today.
         These projects are all Design-Build-Finance-Operate-Maintain (DBFOM) P3s. 
      

      
      The nine Irish P3 projects benefited from a coherent and sustained policy approach
         taken by the National Road Authority. The National Road Authority was the central
         planning agency that directed the procurement process, and the large number of these
         P3s created a market for infrastructure projects of this kind.
      

      
      The Irish National Road Authority drew on the expertise of the UK Highways Agency,
         which has considerable experience in transportation P3 projects. Today, Ireland has
         a reputation within the European Union (EU) as being in the forefront of transportation
         P3 projects.
      

      
      Introduction

      
      This case study is about the construction of nine P3 road projects in Ireland during
         the period 2005-2010. The combined road projects stretch for 117 miles. All nine projects
         were organized as Design-Build-Finance-Operate-Maintain (DBFOM) P3s. 
      

      
      Ireland has an international reputation as being in the forefront of transportation
         P3 projects within the EU. Additionally, the Irish government was an early adopter
         of the P3 policy. The Irish road projects were seen as a way to test out the then
         new P3 model. In Ireland, P3s are defined as “an arrangement between the public and
         the private sectors (consistent with a broad range of partnership structures), and
         that consist of clear agreements on shared objectives for the delivery of public infrastructure
         and/or public services by the private sector that would otherwise have been provided
         through traditional public sector procurement” (McCreevy, 2001). 
      

      
      Procurement

      
      All of the nine Irish P3 road projects were procured the same way (O’Nolan & Reeves,
         2012), which is the unique component of the Irish approach to transportation infrastructure
         financing P3 projects. The nine road projects include the N1/M1 Dundalk Western Bypass
         (11km), the N4 Kilcock Kinngad (11km), the N8 Rathcormac-Fermoy Bypass (18km), the
         N25 Waterford Bypass (37km), the N6 Galway-East Ballinasloe (57.6km), the M7 Portlaoise-Castletown/M8
         Portlaoise-Cullahill (42km), the M3 Clonee to Kells Road (85km), the N7 Limerick Southern
         Ring Phase II/Limerick Tunnel (10km), and the M50 Motorway Expansion (24km) (O’Nolan
         & Reeves, 2012). 
      

      
      The Irish government established a single procurement authority for all nine P3 road
         projects. Instead of relying on the Treasury/Finance department to procure the projects,
         this single authority assumed responsibility. This centralized approach meant that
         the procurement was streamlined and that a project manager was appointed who possessed
         the necessary expertise in transportation P3s in the road sector. In the EU, this
         is a relatively innovative way of approaching the procurement question. In other countries
         like Denmark, Germany, and Spain, there has not been a central procurement office
         for P3 projects. Rather, the responsibility has been given—or has been assumed—by
         the appropriate regional and local governments. The Irish approach has the advantage
         of utilizing a knowledgeable authority that has the ability to carry out both the
         planning, as well as the implementation of P3 road projects (Reeves, 2003, 2013).
         
      

      
      The Winning Proposals and Operations and Maintenance (O&M)

      
      The Irish P3 private sector partners have included companies such as ABM Construction/ABM
         Design and Build, AECOM, Bank of Ireland, Bruce Shaw Consulting, and DBFL Consulting
         Engineers (Irish Central PPP Unit, 2013). 
      

      
      Transparency and Stakeholder Support

      
      The Irish government made road planning a national priority. To help with guidance
         and assistance, the Irish government drew on the expertise of a UK P3 unit, as well
         as the UK Highways Agency. This intergovernmental exchange was quite relevant as the
         UK is widely acknowledged as a leader in the field of P3 projects. This knowledge
         transfer from one government to another was of crucial importance.
      

      
      The Irish policy was first drawn up in a document called “The Framework for Public-Private
         Partnerships” in 2001. The framework paper was prepared by a “Public-Private Informal
         Advisory Group” under the auspices of the Central P3 Unit in the Irish Department
         of Finance. The advisory group worked closely together on the policy with all relevant
         government departments and with representatives from the Irish Business and Employers
         Association, the Irish Congress of Trade Unions, and the Construction Industry Federation
         (McCreevy, 2001). As the UK has long experience with P3s (having 700+ P3 projects
         in the UK alone), this information was valuable to get the Irish P3 road projects
         moving forward. 
      

      
      Public Ownership vs. Public-Private Partnerships (P3s)

      
      Ireland had been known for its active approach to privatization in the form of the
         sale of state owned companies (Reeves & Palsic, 2011). Therefore, the move to a P3
         policy was not as dramatic as might otherwise have been the case. Research shows that
         countries and governmental regions that have experience with privatization also seem
         to pursue P3 policies (Hodge, Greve & Boardman, 2010). P3s have been carried out in
         other sectors in Ireland, such as in the water industry and schools (Reeves, 2008).
         
      

      
      Operations and Maintenance (O&M) and Innovation

      
      The operations and maintenance phases were carried out without too many problems.
         All nine Irish P3 road projects have now been finished and are in operation. Private
         finance was accepted by key policymakers because Ireland’s roads were not in an optimal
         condition, and were in need of renovation and renewal. Ireland could also bypass certain
         EU rules by utilizing private finance, rather than the traditional public finance
         of road projects. 
      

      
      In studies of European P3 projects, Ireland has often been cited as being “advanced”
         in terms of projects relative to the size of its population. However, this was before
         the 2008 financial crisis. Subsequently, Ireland has had to battle the evolving financial
         crisis.
      

      
      Are Irish Road Projects Successful P3s?

      
      The general impression is that Ireland’s P3 road policy has been successful, and has
         achieved its objectives of delivering road projects that meet high quality standards
         by utilizing a viable business model (Helby, 2010). P3s were a part of the Irish National
         Development Plan for 2007-2013, which called for an investment of 13.35 billion Euros.
         Of the 13.35 billion Euros, 11.21 billion Euros are funded by future unitary payments,
         and 2.14 billion Euros will be collected in tolls on road projects (Department of
         Finance, Ireland, 2013). The policy is overseen and implemented by the Irish Central
         P3 Unit (Irish Central P3 Unit, 2013). 
      

      
      Lessons Learned

      
      The nine Irish road projects demonstrate that transportation P3s can succeed when
         they are planned well, when there is a central authority responsible for the procurement
         process, and when there is sufficient and capable private sector interest. 
      

      
      Key lessons learned from the Irish P3 experience:

      
      
         	
            
            Establish or work through a central authority that is in charge of the planning and
               the implementation of the procurement process. The National Road Authority filled
               that requirement for the Irish road projects.
            

            
         

         
         	
            Anchor P3 projects in a coherent P3 policy at a central political level and with sufficient
               administrative back-up. In Ireland, this was taken care of in the “Framework for Public-Private
               Partnerships” policy document, and through the Central P3 Unit connected to the Department
               of Finance in the Irish government.
            

            
         

         
         	
            Seek assistance and guidance from other governments with documented P3 expertise.
               The Irish National Road Authority was able to draw upon the expertise of the British
               Highways Agency, which helped the P3 road project planning to go smoothly.
            

            
         

         
         	
            Plan for a sufficient number of projects to create a market of providers and to learn
               from successive projects. Instead of having “stand-alone” projects, a rolling number
               of P3 projects are preferable.
            

            
         

         
      

      
       

      
       

      
       

      
      Case Study #5: The London Underground (Subway) 
and The UK Experience (United Kingdom)
      

      
      Carsten Greve

      
      Overview

      
      This case study deals primarily with the London Underground P3 project in the United
         Kingdom (UK), but also includes observations about the overall UK P3 experience. The
         London Underground P3 project involved three contracts procured in 2003, which were
         subsequently won by two companies—Tube Lines and Metronet. At the time, the London
         Underground project was hailed as the largest (16 billion GBP) P3 ever undertaken
         in the UK. From 2002 onward, the London Underground P3 project went well, but there
         were early concerns about the risks and ambitions for the project. Additionally, the
         National Audit Office was not convinced of the soundness of the underlying financial
         analysis. As it turned out, transaction costs were some 455 million GBP, considerably
         more than expected. In 2007, one of the P3 partners, Metronet, was declared insolvent.
         Transport for London, the transport authority, stepped in and took control of the
         P3 project. In 2010, Transport for London decided to buy out the other private sector
         partner, Tube Lines. At this point, the London Underground P3 experience was essentially
         over. The London Underground is now owned and operated by the public sector, once
         again. The London Underground experience and those of other P3 projects in the UK
         have been documented in evaluation reports by the National Audit Office. In light
         of these reports, the British government has recently revised its overall approach
         to P3s. Lessons learned are presented in a recent document, “A New Approach to Public
         Private Partnerships” (HM Treasury, 2012). Under the new approach, the UK Government
         may become a minority shareholder in future P3 projects.
      

      
      Introduction

      
      This case study deals primarily with the London Underground P3 in the UK, but also
         includes observations about the overall UK P3 experience. The UK has been both a pioneer,
         as well as an international leader in P3s. Consequently, the P3 experiences of the
         UK are particularly relevant. 
      

      
      The New Labor government that came to power during the 1990s and 2000s gave priority
         to an ambitious P3 policy. The London Underground project was part of that policy.
         At the time, there was little enthusiasm for public ownership, even for a Labor government.
         P3s were widely heralded as the way to go for governments, and the UK was seen as
         the leader in the field.
      

      
      The Department for Transport currently has some 60 P3 projects. Transportation P3s
         have been high on the political agenda, since the P3 policy began in the UK in the
         early 1990s. The government partner in these transportation P3s is the Department
         of Transportation. Private partners include construction companies, financial institutions
         and consultants. The private sector partners are generally melded together in a separate
         P3 organization called a “special purpose vehicle” (SPV). The London Underground contracts
         totaled some 16 billion GBP, which prompted the British scholar, Mark Hellowell, to
         say that it “probably constitutes the largest P3 scheme in the world” (Hellowell,
         2010: 315). P3s in the UK have involved the health, education and defense sectors,
         in addition to the transport sector. The National Audit Office has found that some
         69 percent of UK P3 projects were finished on time as required in the contracts, and
         that 94 percent of P3 projects were delivered on or under budget with less than 5
         percent being over budget (National Audit Office, 2009). 
      

      
      Procurement

      
      The procurement process for the London Underground began in 2002 when the UK Minister
         for Transport authorized the London Regional Transport to proceed with establishing
         a P3 for the London Underground. The purpose of the P3 was to make improvements on
         the London Underground train system. The total P3 project costs were some 15.7 billion
         GBP and the contract terms were for 30 years. The market was divided into three segments
         and contracts were awarded to two companies: company 1 “Tube Lines” and company 2
         “Metronet.” The P3 contracts included an output-based performance and payment regime.
         The approach was characterized as having “innovative output-based contracts” (National
         Audit Office, 2004).
      

      
      The National Audit Office (NAO) expressed early concerns about the financial analysis
         that supported the London Underground P3 proposals. The financial analysis reportedly
         did not cover all relevant factors (National Audit Office, 2000). 
      

      
      The Winning Proposals

      
      For the operation and maintenance (O&M) portion of the London Underground P3, the
         government asked the two private sector partners, Tube Lines and Metronet, to carry
         out the development work. The company responsible for the planning was London Underground
         Limited (LUL), which also managed the contracts with Tube Lines and Metronet. There
         was to be continued public sector management of the train operations themselves. Collectively,
         the two companies employed a staff of 7,500 people.
      

      
        Tube Lines was responsible for the Jubilee, Northern, and Piccadilly underground
         lines. Metronet held two contracts. One contract covered the Bakerloo, Central, Victoria,
         Waterloo, and City lines. The other contract covered the District, Circle, Metropolitan,
         East London, and Hammersmith underground lines. The contracts contained output-based
         specifications, which included firm, fixed prices for the first 7½ years of operations,
         but beyond that it was too uncertain to fix prices. The 30-year contracts were divided
         into four periods of 7½ years each and transaction costs came to 455 million GBP.
         The greater than anticipated transaction costs were due to a review and rebidding
         of the contracts after the authorities discovered that the original output-based specifications
         were more difficult than had first been anticipated. Additionally, questions related
         to constraints about the London Underground Limited and its power supply, as well
         as two cases submitted for judicial review contributed to the extra transaction costs
         of the P3 project (National Audit Office, 2004). 
      

      
      Transparency and Stakeholder Support

      
      As the London Underground was a flagship program for the UK government, ample transparency
         and stakeholder mechanisms were put in place. The policy of the Department for Transport
         is that each P3 project is owned by a sponsoring agency, which defines the policy
         objectives and project requirements. P3 project development is managed by a contracting
         authority. The Department for Transport has its own corporate finance team that assists
         with P3 projects from the design phase to the operational phase. The corporate finance
         team helps the department to “think” using a commercial policy framework, as a government
         department may not always have the necessary commercial “lenses.” Consequently, the
         corporate finance team aids the UK Department for Transport in taking a more holistic
         view of P3 projects (National Audit Office, 2010). The UK Department for Transport
         works closely with the relevant stakeholders in the transport sector. The corporate
         finance team also takes care of the department’s relationships with banks, investment
         funds, and P3 providers. In addition the team continuously briefs market actors on
         what P3 projects are in the pipeline, so that potential providers and investors can
         be ready for new projects. If private providers and investors do not bid as expected,
         the corporate finance team enters into a dialogue with them to find out what happened
         and what conditions may need to be changed, in order to generate more interest in
         P3 projects.
      

      
      Operations and Maintenance

      
      The operations and maintenance phases started well, but soon ran into a number of
         problems. The private sector partners were paid on a four-week basis through an infrastructure
         service charge, which was then adjusted for either performance bonuses or penalties.
         The private sector partners struggled with meeting their contractual obligations.
         In 2007, things came to a halt for one of the companies. Metronet was declared insolvent
         in 2007, and the contracts were taken over by Transport for London. As can be imagined,
         this was not anticipated when the contracts were first signed in 2002. In 2010, Transport
         for London bought the shares of the other private sector partner, Tube Lines. Transport
         for London spent a reported 310 million GBP to acquire the shares from Tube Lines’
         owners (Freemark, 2010). At this point, the original P3 contracts did not exist anymore.
         The responsibility for the entirety of the London Underground is now back with the
         London Transport Authority.
      

      
      The mayor of London, Mr. Boris Johnston, has stated that “the government wasted a
         colossal amount of money” when purchasing the Tube Lines shares. He also claimed,
         however, that the move to buy back the shares would ultimately make the public the
         winner, and the lawyers the losers. He also promised a new local government strategy
         for infrastructure and that the maintenance of the London Underground rail system
         would be improved in the future (BBC News, 2010). 
      

      
      Are British Transport Projects Successful P3s?

      
      The general impression of UK transport P3s is that many projects have been delivered
         on time and on budget. However, the London Underground P3 project is viewed as being
         unsuccessful. A report issued by the National Audit Office concluded the following:
      

      
      
         	
            
            After the competitive bidding process, contract costs rose to 590 million GBP. This
               meant that the private sector shareholders would receive nominal returns of around
               18–20 percent if the contracts performed to their benchmarks. Even if the contracts
               did not perform fully to their benchmarks, the private sector shareholders would still
               stand to receive a 10–17 percent nominal return on their investments.
            

            
         

         
         	
            Borrowing costs turned out to be 450 million GBP more with the London Underground
               P3 than if the government had financed the projects itself.
            

            
         

         
         	
            Because work started two years later than planned, recovering from the backlog of
               work was estimated to take 22 years, rather than the 15 years originally planned.
            

            
         

         
      

      
      In the 2004 report, the National Audit Office concluded that the London Underground
         P3 project was highly complex and there were uncertainties that the promised improvements
         could ever actually be made (National Audit Office, 2004). On Transport for London’s
         current website homepage, the organization claims that “the acquisition of Tube Lines
         by Transport for London effectively ended the P3. We have full control of the London
         Underground’s upgrade and maintenance program. In the new post-P3 era we have prioritized
         efficiency in costs and delivery alongside improving service for our customers” (BBC
         News, 2010).
      

      
      Lessons Learned

      
      The National Audit Office (NAO) has identified several lessons learned from the London
         Underground P3 project, as well as other UK P3 experiences: (1) governments need accurate
         data to make informed choices about P3s, (2) governments need skills and capacity
         to determine if a proposed P3 project represents a good deal, (3) governments need
         to establish effective accountability and project assurance guarantees with appropriate
         empowerment, and (4) governments need to challenge the method of procurement and the
         business case to obtain even better deals in the future (National Audit Office, 2011).
         
      

      
      Having reviewed the experience of transport P3 projects, as well as other types of
         P3 projects, the UK Government recently revised its P3 policy (HM Treasury, 2012).
         The new policy follows a lengthy review, which solicited comments and suggestions
         from a wide range of organizations. The HM Treasury has identified a number of issues
         that characterize the UK P3 experience: 
      

      
      
         	
            
            The P3 procurement process has been too slow and too expensive.

            
         

         
         	
            P3 contracts have been too inflexible.

            
         

         
         	
            Transparency has been lacking.

            
         

         
         	
            Inappropriate risk transfer to private sector partners has had the unintended consequence
               of actually increasing risk to the government.
            

            
         

         
         	
            Private sector investors have made windfall profits.

            
         

         
      

      
      The UK Government has indicated that it may become an equity partner in future P3s.
         Some of the new initiatives identified by the UK Government include:
      

      
      
         	
            
            increasing the involvement of private sector investors with a long-term perspective,
               such as pension funds;
            

            
         

         
         	
            ensuring greater transparency in P3 projects;

            
         

         
         	
            strengthening the dedicated P3 unit, “Infrastructure UK” that will work closely together
               with a “Major Projects Authority”;
            

            
         

         
         	
            centralizing procurement for P3 projects;

            
         

         
         	
            providing more flexible service provision;

            
         

         
         	
            specifying more appropriate risk allocation, including initiating changes in future
               debt finance; and 
            

         

         
         	
            focusing more on efficiency and value for money.

            
         

         
      

      
      With the benefit of hindsight, it is clear that Transport for London and the Department
         for Transport made a number of major calculations and projections for the finance
         and operation of the London Underground P3 that turned out to be wrong. However, it
         must be remembered that the London Underground P3 was extremely complex and that even
         though much preparation was done in terms of financial analysis, it clearly was not
         enough in the end.
      

      
       

      
       

      
       

      
      Case Study #6: The 407 Expressway Toll Road 
(Canada)
      

      
      Lawrence L. Martin

      
      Overview

      
      The 68-kilometer long Toronto, Ontario, Canada 407 Expressway Toll Road (407-ETR)
         is considered to be the first transportation financing P3 in North America. The 407
         ETR was originally conceived as a non-tolled highway directly operated by the provincial
         government. The government, however, wanted to add 40 kilometers to the 407-ETR utilizing
         a design-build-finance-operate-maintain (DBFOM) P3. As the result of a series of missteps
         by the government during the procurement process, the 407-ETR evolved into an operations
         and maintenance (O&M) concession. In consideration for a 99-year lease, the government
         received an up-front cash payment of C$3.1 billion from the concessionaire. Today,
         the 407-ETR is one of the top-grossing toll roads in North America with over C$500
         million in annual toll revenues. 
      

      
      Interesting features of this case study include the failure of the government to adequately
         test the market prior to initiating the procurement, the erosion of stakeholder confidence
         created by the lack of transparency during the procurement process, and the significant
         C$3.1 billion upfront payment received by the government from the private sector partner
         for the 99-year lease concession. 
      

      
      Introduction

      
      In Canada, public-private partnerships (P3s) are an established way of constructing,
         maintaining, and financing transportation infrastructure. Provincial governments are
         the major driving force behind P3s in Canada (Westell, 2011). Toronto, Ontario, is
         the largest city in Canada with a population of some 5.2 million. Beginning in the
         1980s, population growth in the northern suburbs resulted in significant traffic congestion
         on Toronto’s main arterial Highway 401. A study conducted at the time estimated the
         cost of this traffic congestion at $C2 billion a year in “lost productivity and delayed
         shipments” (Mylvaganam & Borins, 2005: 7). The 407 Expressway Toll Road (407-ETR)
         was proposed as a method of alleviating the congestion. Other studies conducted in
         the same period found that transportation financing P3 approaches were viable options
         for Canadian governments, and that stakeholders in the Greater Ontario Area (GOA)
         were generally supportive of the concept provided the tolls collected were specifically dedicated to the construction and maintenance
         of highway improvements (Mylvaganam & Borins, 2005). 
      

      
      Procurement

      
      The procurement process began in 1993 and went through a series of changes, some planned,
         and others to a lesser extent. The provincial government originally issued a request
         for qualifications (RFQ) to pre-qualify potential proposers. Afterward, the government
         issued a request for proposal (RFP) in two parts for (1) the design, construction,
         financing, operation, and maintenance (DBFOM) of the 40-kilometer extension of the
         407-ETR, and (2) the operation and maintenance (O&M) of the existing 68 kilometers
         of the 407-ETR (USGAO, 2008). The RFP was vague on many issues as a conscious strategy
         to encourage innovation on the part of proposers (Vining & Boardman, 2008). Two consortia
         submitted proposals, the Ontario Road Development Corporation (ORDC) and the Canadian
         Highways International Corporation (CHIC). 
      

      
      407-ETR Extension

      
      The two consortia proposed different solutions for the 68-kilometer 407-ETR extension.
         The CHIC proposed building a six-lane concrete highway for the extension. ORDC proposed
         constructing an asphalt road with four lanes at the outset, increasing to six lanes
         as traffic increased. Both consortia also proposed using different proprietary tolling
         systems. Further complicating the procurement, the two consortia requested financial
         guarantees. The request for financial guarantees is something the government did not
         anticipate and was not in a position to offer. Rather than start the procurement process
         over, the government decided to go with public financing of the 407-ETR extension,
         thus the procurement evolved into a design-build-operate-maintain (DBOM) project.
         
      

      
      Operations and Maintenance (O&M)

      
      For the operation and maintenance (O&M) portion of the RFP, the government asked proposers
         to submit prices for lease periods of 55 years, 99 years, and an unbelievable 199
         years. 
      

      
      The Winning Proposal

      
      The Canadian Highways International Corporation (CHIC) consortium was ultimately selected
         as the private sector partner. Under the terms of the resulting contract, the government
         agreed to pay the private sector partner, CHIC, some C$929.8 million for the 68 kilometer
         extension. For a 99-year concession lease, CHIC agreed to make an upfront payment
         to the government in the amount of C$3.1billon (Mylvaganam & Borins, 2005). 
      

      
      Transparency and Stakeholder Support

      
      The government was concerned about stakeholder support for the 407-ETR. In particular,
         the government was apprehensive about opposition from the Canadian Automobile Club
         and the Ontario Motor Coach Association, both of whom were hostile to the imposition
         of tolls. Today, it is a generally accepted principle that transparency in the development
         and implementation of a transportation financing P3 is an essential requirement for
         building trust and support on the part of stakeholders (Head, 2011). However, this
         was not the case in 1993. Despite its concern with stakeholder support, the government
         decided not to make public any of the documents associated with the 407-ETR because
         it believed that the procurement process and the evaluation criteria were simply too
         complex to be readily understandable. The failure of the government to provide full
         transparency resulted in creating exactly what it was trying to prevent: stakeholder
         mistrust. This mistrust in turn led to a lack of public confidence in the government,
         the private sector partner and the 407-ETR itself, which lasted for years and, to
         some extent, continues to the present day (USGAO, 2008). 
      

      
      Privatization vs. Public-Private Partnership

      
      The government also lost the public relations battle over the 407-ETR with additional
         negative implications for stakeholder trust and support. Opponents of the 407-ETR
         were able to frame the public policy debate as one of privatization. At the time, the term “privatization” held a particularly negative connotation for
         many Canadians. An outright sale (in other words a true privatization) of the 407-ETR
         was actually considered by the government early on, but a concession agreement was
         thought to have more political support. 
      

      
      Operations and Maintenance (O&M)

      
      The 407-ETR conducted a soft opening in June 1997. Vehicles were allowed to use the
         407-ETR free of charge as part of the government’s marketing campaign. Some 300,000
         vehicles per day utilized the 407-ETR during this introductory period, compared to
         original estimates of only 100,000 vehicles per day. The private sector partner was
         somewhat taken aback and delayed the formal opening of the 407-ETR while it worked
         to ensure that the electronic tolling system would be able to process 300,000 cars
         per day. The 407-ETR officially opened on October 14, 1997 with electronic tolling
         in place. The first day, vehicle traffic was 100,000 vehicles; the usage projected
         during the planning stage (Mylvaganam & Borins, 2005). 
      

      
      Since opening, the private sector partner has been responsible for all maintenance
         and customer service on the 407-ETR, in addition to any new construction. Additionally,
         the private sector partner is responsible for the costs of police service along the
         entirety of the 407-ETR. Congestion payments to the government are also required if
         the private sector partner fails to satisfy certain traffic levels (407 ETR, 2013).
         
      

      
      Tolls and Tolling

      
      Only when the private sector partner first proposed an increase in tolls did the government
         discover that the P3 contract contained no language prescribing how and under what
         circumstances tolls could be increased. The government maintained that toll increases
         had to be pre-approved; the private sector partner disagreed. The government eventually
         sued over the issue. The court refused to hear the case because the parties did not
         take the issue to mediation, as required by the disputes clause of the contract. The
         mediator ultimately sided with the private sector partner and noted that the contract
         did not require any prior approvals from the government for toll increases. 
      

      
      Currently, the 407-ETR has some 40 different tolling rates depending upon the length
         of a trip, time of day (peak/non-peak), type of vehicle, and other factors. 
      

      
      Resale of Private Partner Equity in the 407-ETR

      
      Less than 3 years after the opening of the 407-ETR, a portion of the equity position
         of the private sector partner was sold for a price that effectively established the
         market value for the 407-ETR at C$6.3 billion. In 2010, the Canadian Pension Plan
         increased its equity position in the 407-ETR from 30 percent to 40 percent. The purchase
         price for the additional 10 percent interest was C$894 million (Bloomberg View, 2010).
         Using this figure, the market value of the 407-ETR was estimated at nearly C$9 billion.
         The general consensus was, and continues to be today, that the government undervalued
         the 407-ETR from the outset (Mylvaganam & Borins, 2005). 
      

      
      Is the 407-ETR Expressway a Successful P3?

      
      Some view the 407-ETR as a qualified success; others are less generous. On the success
         side, the Canadian Council for Public-Private Partnerships has twice made awards to
         the 407-ETR, once for project finance (1999) and once for service delivery (2008).
         In 2009, the International Bridge, Tunnel and Turnpike Association awarded the 407-ETR
         its Toll Excellence Award (407-ETR, 2014; Mylvaganam & Borins, 2005). In a study conducted
         in 2011, the Royal Automobile Club of the United Kingdom referred to the 407-ETR as
         the most successful privately operated toll road in Canada, and estimated annual revenues
         at C$500 million per annum (Smith, Alexander & Phillips, 2011). In 2011, some 114
         million vehicle trips were recorded on the 407-ETR (407-ETR, 2014; Mylvaganam & Borins,
         2005). In the second quarter of 2013, revenues for the 407-ETR were C$205.2 million
         with the private sector partner reporting a net income of C$75.7 million. The average
         revenue per trip in early 2013 was C$6.40. The 407-ETR’s operating expenses are reported
         at 17 percent of revenues, compared to the U.S. average of 44 percent; this operating
         expense advantage is largely attributed to the 407-ETR’s all-electronic tolling. (407-ETR,
         2014; The Star, 2013). According to TollroadsNews (2009), the 407-ETR is one of the top-grossing toll roads in North America. 
      

      
      On the less generous side of the issue, the 407-ETR is considered a failure by many
         due to three major factors. First, the provincial government initially tried to transfer
         too much risk: design, construction, financing, operating, and maintenance, as well
         as revenue. When potential private sector partners declined to assume all this risk,
         a design-build-finance-operate-maintain (DBFOM) P3 became something less—a more traditional
         design-build-operate-maintain (DBOM) P3. Second, the government essentially gave the
         private sector partner a “blank check” to increase tolls at will (Boardman & Vining,
         2010). Third, many people believe that the government gravely undervalued the 407-ETR
         at the time the concession lease was signed. And then there is the issue of what happened
         to the C$3.1 billion upfront payment? 
      

      
      The C$3.1 Billion Upfront Payment

      
      A major concern to many stakeholders and individuals who have studied the 407-ETR
         is what the government did with the C$3.1 billion upfront payment made by the private
         sector partner. It is remembered that a study conducted before the launching of the
         407-ETR found that stakeholders in the Greater Toronto Area were generally supportive
         of tolls, provided they were used to maintain existing transportation infrastructure
         or construct new transportation infrastructure. 
      

      
      The government could have used the C$3.1 billion upfront payment to advance the construction
         of new transportation infrastructure; it could also have placed the funds in a transportation
         infrastructure trust to be used for construction or maintenance in later years. However,
         it chose to do neither. The government simply deposited the entire C$3.1 into its
         general fund and used it to offset a substantial budget deficit that existed at the
         time of contract signing (Mylvaganam & Borins, 2005). Thus, the issue of intergenerational
         equity is raised. Will future users of the 407-ETR be paying off unspecified past
         debt of the provisional government for the next 99 years? And what exactly do they
         get in return? Did any of the C$3.1 billion go for transportation? According to the
         United States Government Accountability Office (USGAO, 2008), these questions simply
         cannot be answered. Additionally, by placing the C$3.1 payment in the provincial government’s
         general fund, support was provided to opponents who claimed, and still do, that the
         407-ETR was never truly a public-private partnership (P3), but was actually a privatization.
      

      
      Lessons Learned

      
      With the benefit of 20-plus years of international experience with transportation
         financing P3s, it is easy to look back and note the many mistakes made by the Ontario
         provincial government in its approach to the 407-ETR: 
      

      
      
         	
            
            The failure to test the market prior to the issuance of the RFQ and the RFP to ascertain
               if private sector firms were willing to assume all the risk the government proposed
               to transfer.
            

            
         

         
         	
            The length of the concession lease (99 years), which many stakeholders and others
               believe ties up an important government asset for too long a period of time.
            

            
         

         
         	
            The failure to address the issue of how and when tolls could be raised within the
               contract, resulting in the decision becoming the exclusive domain of the private sector
               partner.
            

            
         

         
         	
            The use of the $C3.1 billion upfront lease concession payment to help offset a short-term
               operating budget deficit of the Ontario provincial government.
            

            
         

         
      

      
      It is clear that the Ontario provincial government made a substantial number of major
         mistakes with respect to the 407-ETR P3. However, it must be remembered, and perhaps
         forgiven in some instances, due to the fact that it was the first transportation P3
         in North America. As such, the 407-ETR had no access to how-to guides, lessons learned,
         or best practices. Nevertheless, the 407-ETR does provide important guidance for future
         transportation financing P3s.
      

      
       

      
       

      
       

      
      Case Study #7: Indiana Toll Road 
(United States)
      

      
      Lawrence L. Martin

      
      Overview

      
      The Indiana Toll Road (ITR) has been in existence since the 1950s. The ITR stretches
         157 miles along the northern part of the state. The ITR is the most direct route between
         Chicago, Illinois, and New York City and thus, carries a considerable amount of interstate
         traffic. 
      

      
      Like the Toronto, Ontario, Canada 407-ETR case study, the Indiana Toll Road (ITR)
         is not a transportation financing public-private partnership (P3) in the strict sense
         of the term. Rather, it is a more traditional operation and maintenance (O&M) lease.
         What makes the ITR an interesting case example from a transportation financing perspective
         is how the state of Indiana succeeded in leveraging an existing transportation infrastructure
         asset in order to finance current and future statewide transportation infrastructure
         needs. For the 75-year lease concession on the ITR, the state of Indiana received
         an upfront payment of US$3.8 billion. The state is using the bulk of these funds to
         advance the construction and maintenance of other transportation infrastructure projects.
         Because of the substantial US$3.8 billion upfront payment, the ITR has attracted considerable
         interest on the part of US state and local governments. This interest, in turn, has
         made the ITR one of the most watched and studied transportation concessions in recent
         US history. Interesting features of this case study include how the state of Indiana
         has been able to leverage existing transportation infrastructure, in order to fund
         other transportation infrastructure needs, and how the state has attempted to address
         the inter-generational equity issues of a long-term transportation infrastructure
         lease. 
      

      
      Introduction

      
      The Indiana Toll Road (ITR) was opened in 1956. It stretches some 157 miles along
         the northern part of Indiana from Ohio to the Illinois state line (USGAO, 2008: 85).
         Prior to the lease, the ITR was operated directly by the state, initially by the Indiana
         Finance Authority and later by the Indiana Department of Transportation. During direct
         operation of the ITR, average traffic volume was approximately 158,000 vehicles per
         day, of which about 60 percent represented commercial vehicle traffic (Hillion & Wee,
         2012). Annual revenues for the ITR were some US$95 million. The condition of the ITR
         was generally considered to be well below standards. 
      

      
      The ITR lease contract was signed in 2006. The contract called for an up-front payment
         of US$3.8 billion to be paid to the government by the private sector partner. The
         lease period is for 75 years (Gilmour, 2012). This large upfront payment attracted
         the attention of many state and local government officials (Kiviat, 2007). The ITR
         has also been the subject of numerous magazine and newspaper articles, several academic
         articles, and even a major case study developed by INSEAD, the prestigious French
         international business school (Hillion & Wee, 2012). 
      

      
      Valuing the ITR

      
      Prior to initiating the process that would ultimately result in the lease agreement,
         the Indiana Department of Transportation hired a private firm to conduct a net present
         value assessment of the ITR. The company concluded that the value of the ITR was approximately
         US$2 billion, assuming that future toll increases would be similar to those of the
         past. However, at least one alternative assessment estimated the net present value
         of the ITR at US$12 billion (USGAO, 2008). This discrepancy is one of many issues
         that has caused the ITR to be a controversial project. 
      

      
      Private Sector Partner

      
      The private sector partner is the Indiana Toll Road Concession Company LLC (ITRCC),
         a so-called “special purpose vehicle” specifically created for the sole purpose of
         operating and maintaining the ITR. The ITRCC began as a 50/50 partnership between
         Cintra—Grupo Ferrovial, a Spanish company and Macquarie Infrastructure Group, an Australian
         company. Both Cintra and Macquarie have a long history of operating toll roads in
         Europe and North America. At one time or another, Cintra has operated as many as 23
         toll roads in such countries as Spain, Portugal, Ireland, Greece, Chile, Canada, and
         the US. Macquarie has operated several toll roads in North America and Europe, including
         the Dulles Greenway P3 in Virginia and the MK6 P3 in the United Kingdom. In 2004,
         a partnership between Cintra and Macquarie was awarded a lease to operate the Chicago
         Skyway (Hillion & Wee, 2012). The partnerships of Cintra and Macquarie brought together
         a combination of financing and construction experience with transportation infrastructure
         projects that was second to none.
      

      
      Financing

      
      The ITR lease involves traditional project financing that is used in most transportation
         P3s. The ITRCC financing consisted of a mix of equity and debt. US$385 million in
         equity was provided by Cintra, with a matching US$385 million equity contribution
         from Macquarie. Debt consisted of US$3.03 billion in loans from a consortium of seven
         European banks: (1) Banco Bilboa; Vizcays Argenataria SA; (2) Banco Santander Central
         Hispano SA, (3) Caja de Ahorros y Montge de Piedad de Madrid (all Spanish banks);
         (4) BNP Paribas of France, (5) DEPFA of Germany, (6) RBS Securities Corporation of
         Scotland, and (7) Dexia Credit Local (Belgian-French) (USGAO, 2008). The debt to equity
         ratio (gearing ratio) for the financing was 80/20, which, prior to the 2008 global
         recession, was the norm. 
      

      
      Concession Contract

      
      The concession agreement requires the private sector partner to operate, maintain,
         rehabilitate, and collect toll revenues for the next 75 years (Hillion & Wee, 2012).
         The contract also required ITRCC to transition to electronic tolling within 2 years
         from the date of closure and to expand some parts of the ITR (less than 10 miles)
         to three lanes by the end of 2007 (Hillion & Wee, 2012). 
      

      
      Tolls and Tolling

      
      Tolls for the ITR lease were originally set through July 1, 2010 at $8 for two-axle
         vehicles, with higher tolls for 3- to 7-axle vehicles. State legislators demanded
         lower tolls for light vehicles, in order to appease their constituents (Hillion &
         Wee, 2012). As of July 1, 2011, tolls can be raised 2 percent per year or the percentage
         increase in the gross domestic product (GDP), whichever is greater (USGAO, 2008).
         
      

      
      Non-Compete Clauses

      
      Non-compete clauses are controversial aspects of transportation financing P3s. The
         basic concept of a non-compete clause is that the government will not construct any
         new transportation infrastructure or allow any new transportation infrastructure to
         be built that would compete with a transportation financing P3 by providing an alternative
         for traffic, thus reducing toll revenues. The ITR lease contains a clause that holds
         the private sector partner harmless (in terms of lost toll revenues) if the state
         constructs or allows to be constructed, a competing road or highway (USGAO, 2008).
         
      

      
      The Treatment of Public Employees

      
      The Indiana DOT had a significant number of public employees—something on the order
         of 500—who would be affected by the ITR lease. In order to provide as much job protection
         for these employees as possible, the governor of Indiana made the pledge that every
         ITR employee would be offered employment with either the private sector partner or
         transfer to another state job with no reduction in pay. According to a report by the
         U.S. Government Accountability Office (USGAO, 2008), the average per-hour pay for
         state employees working for the ITR prior to the concession agreement was US$11 per
         hour; the average pay of those transferring to the private sector partner ranged between
         US$13.55 and US$16.00 per hour. 
      

      
      Intergenerational Equity

      
      With the leasing of any long-term transportation asset, the issue of intergenerational
         equity is raised. This issue was also raised in the Toronto, Ontario, Canada 407-ETR
         case study. Intergenerational equity refers to government actions that provide benefits
         to today’s citizens and taxpayers while passing on the costs to future citizens and
         taxpayers. In the case of the lease of any transportation asset, the intergenerational
         equity issue revolves around what happens to the revenues earned by the government.
         If the revenues benefit current transportation users, citizens, and taxpayers, while the costs (tolls) are paid by future transportation users, citizens, and taxpayers, then intergenerational
         equity issues are raised. 
      

      
      As was seen with the case of the 407-ETR, the upfront payment of C$3.1 billion made
         by the private sector partner to the Ontario provincial government was placed in the
         general fund, never to be seen or accounted for again. In the case of the 407-ETR,
         it appears that the benefits of the lease accrued to the current transportation users,
         citizens, and taxpayers, while the costs (in the form of tolls) will be paid by future
         transportation users, citizens, and taxpayers. 
      

      
      In the case of the ITR, however, the bulk of the US$3.8 billion upfront funds paid
         by the private sector partner to the government are being used to advance the state’s
         transportation infrastructure plan called “Major Moves.” The US$3.8 billion funding
         was originally estimated to be sufficient to cover 200 new transportation infrastructure
         projects, 200 preservation projects, construction on Interstate 69 between Evansville
         and Indianapolis, and other miscellaneous road projects (USGAO, 2008). Additionally,
         some US$500 million was placed in the “Next Generation Trust” (NGT) to be used to
         fund future transportation infrastructure needs. Income from the NGT is to be withdrawn
         every five years to spend on transportation projects (Gilroy et al., 2007). The first
         funds transfer from the NGT occurred in 2011 and totaled US$124 million (Woodruff,
         2012).
      

      
      The Indiana Department of Transportation (Indiana DOT) points out that both current
         and future Indiana transportation users, citizens, and taxpayers will also benefit
         from the US$330 million in electronic tolling investments made by the private sector
         partner. The state of Indiana wanted to move to electronic tolling for years, but
         lacked the capital financing. Additionally, according to the Indiana DOT, the private
         sector partner is required to make an estimated US$4.4 billion in maintenance and
         capital improvements during the life of the concession lease (Woodruff, 2012). 
      

      
      Status of the ITR Today

      
      When the ITR concession lease was signed in 2006, considerable political opposition
         existed. For example, the Democratic leader of the Indian House, B. Patrick Bauer,
         was quoted as saying, “Governments should not be in the business of enriching private
         companies at the expense of those they serve” (Holeywell, 2011: 48). Fast forwarding
         to the present day, it looks like the ITR represents a windfall for the transportation
         users, citizens, and taxpayers of Indiana. The private sector partner has warned its
         investors that it has insufficient reserves to meet its debt obligations, which come
         due in 2015 (Holeywell, 2011). The problem, which is endemic to toll roads in general,
         is the imprecise nature of traffic demand forecasts which in turn form the basis of
         revenue forecasts. Currently, ITR toll revenues are insufficient to cover operations
         and maintenance, as well as debt service. In 2010, total revenue was US$173.3 million,
         versus operating expenses (before depreciation) of US$34.5 million and interest charges
         on debt of US$268 million (Hillion & Wee, 2012). 
      

      
      The ITR was initially seen as a case example of how government can turn a non-productive
         infrastructure asset into cash. The current thinking is that private sector investors
         have as much, if not more to learn from the ITR case.  TollroadsNews doubts that Indiana or any other state would reap such a windfall today (Holeywell,
         2011). 
      

      
      Lessons Learned

      
      This case study of the Indiana Toll Road (ITR) provides two major lessons:

      
      
         	
            
            How a state government can turn an infrastructure asset into available cash in order
               to fund other transportation infrastructure needs.
            

            
         

         
         	
            How a state government was able to able to address intergenerational equity issues
               involved with a long-term 75-year concession lease of a transportation asset.
            

            
         

         
      

      
      Post Script

      
      In September 2014, the private sector partner operating the ITR filed for Chapter
         11 bankruptcy. The bankruptcy is not expected to affect the actual operation of the
         ITR, but will of course adversely affect investors (Chippo, 2014). Actual revenues
         from the operation of the ITR have failed to live up to original forecasts. Two additional
         lessons learned from the ITR experience and subsequent bankruptcy experience are (1)
         overly optimistic revenue forecasts can lead to financial problems later, and (2)
         transferring demand risk to the private sector partner is itself a risk factor that
         perhaps should be taken into consideration. 
      

      
       

      
       

      
       

      
      Case Study #8: Kliplev-Sønderborg Motorway 
(Denmark)
      

      
      Carsten Greve

      
      Overview

      
      The Kliplev-Sønderborg (KS) Motorway runs for 26 kilometers (16 US miles). The KS
         Motorway is the first transportation P3 in Denmark. The KS Motorway is a variation
         of a design-build-operate-maintain (DBOM) P3, but with an unusual financing component.
         Private banks provided the upfront capital for the design, as well as the construction
         phases, utilizing a special funding model developed by the consulting firm of Deloitte
         together with a Danish law firm. Using a life-cycle costing model, the KS Motorway
         is estimated to save some 70 million DKK over a comparable government-operated project.
         
      

      
      Four consortia were invited to bid for the contract; three actually submitted bids.
         The winning consortium was the Kliplev-Sønderborg Motorway Group (KMG). The company
         consists of a special purpose vehicle (SPV), a construction and an operations unit.
         The private sector partner, KMG, completed the design and construction phases of KS
         Motorway under budget and 18 months ahead of schedule, while meeting a number of contract
         specifications, including managing quality and environmental concerns. 
      

      
      The Danish government’s Road Directorate essentially owns the KS Motorway and makes
         payments to the private sector partner per the terms of the P3 contract.
      

      
      Introduction

      
      A new highway was built between Kliplev and Sønderborg in the southern part of Denmark,
         and being the first P3 for highways in Denmark, there are some important lessons to
         be learned. The highway opened to traffic in 2012, 18 months ahead of schedule. The
         P3 project was also finished under budget. The highway is 26 kilometers long and has
         7 ramps, with 10 smaller ways under the highway. Eighteen adjunct ways had to be modified
         as part of the project. It is a design-build-operate-maintain (DBOM) P3 project. Denmark
         has had relatively few P3 projects compared to other European countries, but has recently
         developed a standard P3 contract. Additionally, the Danish Competition Authority offers
         extensive guidance on P3 projects (Danish Competition and Consumer Authority, 2014).
         
      

      
      Procurement

      
      Four consortia were pre-qualified to bid for the contract in 2008, while three consortia
         actually submitted bids in 2009. The winning consortium was the Kliplev-Sønderborg
         Motorway Group (KMG). The winning bid was estimated to be 70 million DKK, which was
         less than a traditional public sector project would have been (Danish Parliament’s
         Committee on Finance (2010). Work began in 2010 and was completed in 2012. The government
         provided the financing for most of the project, therefore, this P3 approach is not
         typical for many P3 projects. This was due, for the most part, to the financial crisis
         where financial institutions were reluctant to finance the P3 project at that particular
         time. 
      

      
      Prior to beginning the procurement process, a thorough risk analysis was carried out.
         The process included input from local citizens, and the project also benefited from
         an environmental analysis. Some of the challenges included research concerning possible
         archeological remains in the ground and the determination if they were an obstacle.
         A thorough ground analysis was made before the project was undertaken. The contract
         had clauses with guarantees for quality assurance, price, and other provisions for
         the entirety of the contract period. 
      

      
      Private Sector Partner

      
      The private sector partner is the Kliplev Motorway Group (KMG). The KMG is a consortium
         that included both construction companies and financial institutions. KMG consists
         of three parts: the management portion of the Special Purpose Vehicle (SPV), the construction
         unit, and the operations unit (KMG, 2013). The main construction company was in fact
         two Austrian companies, Strabag and Dywidag. Lenders were six international financial
         institutions. An innovative design was made by the architect company CF Møller. The
         relationship with neighbors to the highway and stakeholders in the area is the responsibility
         of the KMG. 
      

      
      Financing

      
      A special financing model for this particular project was developed by Deloitte and
         a Danish law firm. KMG is in charge of handling the finance (through several financial
         institutions), but the Danish government through the Danish Road Directorate actually
         owns and will pay for the highway through its whole 30-year period (Deloitte Public Management, 2011). This approach was somewhat unusual, but partly caused by the global financial
         crisis, which made the financial institutions unwilling to assume the risk associated
         with the project. 
      

      
      The Danish Road Directorate pays the KMG company on a contractual basis every year.
         The sum was agreed to in the Danish Parliament’s Committee on Finance on January 21,
         2010 (Danish Parliament’s Committee on Finance, 2010). The first payment of 1.1 billion
         DKK was made when the design and construction phases were completed. The KMG company
         claims that its life-cycle financing model shaves off 40 percent of the costs compared
         to an ordinary public sector constructed motorway (KMG Group, 2013). 
      

      
      Innovation in the KS P3 Project

      
      Consultants were extremely active in helping to get the KS P3 project underway. A
         number of consultants were used to bring innovative ideas to the project. The highway
         project was the first of its kind in Denmark, and therefore could learn from other
         countries’ highway projects, which could be a potential model project for other future
         highway P3 projects in Denmark. 
      

      
      Is the KS Motorway a Successful P3?

      
      The design and construction phases of the KS Motorway are now complete and the P3
         project is in full operation. The KS Motorway is widely regarded as a fine example
         of engineering. The project organization and the company, KMG, appear to be operating
         satisfactorily. The Austrian company Strabag (the construction unit), used the KS
         Motorway P3 project to enter the Danish and Scandinavian markets. The Danish government
         believes that the entrance of the new financial institutions that assisted with the
         project financing also helped the KS Motorway to become a success. The Danish government
         has summed up the benefits of the KS Motorway P3 project as (1) quicker project implementation
         (i.e., road construction), (2) incentives to ensure that the private sector partner
         continues to care about quality after the first five years of the contract, and (3)
         the risk sharing between the government and the private sector partner (Danish Ministry
         of Transport, Danish Road Directorate, 2011). 
      

      
      Lessons Learned

      
      This case study of the KS Motorway demonstrates how:

      
      
         	
            
            A region was able to plan and organize a P3 project, and attract international bidders
               and providers.
            

            
         

         
         	
            Because of the right and efficient organization and incentive structure, the highway
               was completed 1½ years ahead of schedule and within budget.
            

            
         

         
         	
            The P3 project used the standard practices connected with P3 projects in Europe and
               benefited from the assembled knowledge, which was transmitted through consultancy
               companies.
            

            
         

         
         	
            The highway took into account environmental issues and other local citizens’ needs
               in its planning of the P3 project.
            

            
         

         
      

      
       

      
       

      
       

      
      Case Study #9: The N3 Toll Route Concessions 
(South Africa)
      

      
      Neil Tolmie and Wendell C. Lawther

      
      Overview

      
      The N3 Toll Route P3 in the Republic of South Africa came into being in November of
         1999. The public sector partner is the South African National Roads Agency (SOC) Limited
         (SANRAL). The private sector partner is the N3 Toll Concession (RF) Propriety Limited
         (N3TC). The N3TC covers 415km of roadway. The P3 concession contract runs for a period
         of 30 years. An upfront payment was made by N3TC to SANRAL in the amount of R1.38
         billion for the 30-year concession. The N3TC is also obligated to expend some R25
         billion in developing and maintaining the roadway over the life of the contract. The
         N3TC also engages in a number of community activities not generally included in more
         traditional transportation financing P3 
projects.
      

      
      Introduction

      
      The N3TC, in operation since November 1999, engages in a range of services and activities
         that is greater than most of P3 relationships. Even though the N3 existed at the time
         of contract initiation, the N3TC has engaged in several construction projects along
         the 415km of the tolled highway, including efforts to re-grade and improve the highway.
         New Incident Management partnerships were created along with participation in several
         efforts to improve road safety. As part of the P3 contract with SANRAL, a wide variety
         of initiatives and programs to assist communities along the roadway have been implemented.
      

      
      Background

      
      Toll roads were first introduced in South Africa in 1984 and have grown from an initial
         27 kilometers to 3,120 kilometers. They currently constitute approximately 16 percent
         of the National Road Network (19,704 kilometers) and consist of both Agency-Funded
         Toll Roads (1,832 kilometers), and three Public-Private Partnerships (1,288 kilometers).
      

      
      Political and Legal Dynamics

      
      During the 1920s the need for improved roads and the coordination of road development
         was obvious, and various commissions were appointed in this regard. As a result, the
         National Roads Act was promulgated in 1935. The act made provision for the establishment
         of a National Roads Board, responsible for inter alia, the formulation and execution of National Road Policy, and the establishment of
         a Road Fund. The latter was funded through a “three pence” customs duty on every gallon
         of petrol imported. Since 1935, the National Roads Act has been amended on various
         occasions, primarily due to changing government policies.
      

      
      In 1982–1983, the National Roads Act was amended to allow government to levy tolls.
         In 1984, the first toll road was opened: the Tsitsikamma Toll Road, some 27 kilometers
         in length. This was essentially a new road with some major viaducts. There are two
         important stipulations in the National Roads Act, which over time, has had a positive
         impact in gaining public support for the tolling of new and existing roads:
      

      
      
         	
            
            Tolls collected can only be spent on the funding, development, and operations of toll
               roads. It does not go to the general fund. The impact thereof is twofold: first, it
               gives the public the assurance that their tolls are spent on toll roads only; and
               second, it prevents the government from levying “excessive” tolls to fund other requirements,
               that is, to use the tolls as a general tax. However, not all toll roads generate sufficient
               returns, thus akin to any other business “cross subsidization of business units” ensures
               the overall sustainability of the toll road portfolio. This excludes the private toll
               roads.
            

            
         

      

      
      
         	
            The requirement that all toll roads must have an alternative route. Initially, when
               toll roads are introduced, it is a “good sell” idea, but is not sustainable. In 1996,
               this requirement was repealed to (1) allow the private sector to participate in the
               provisioning of a public good, as it removed competing routes, which reduces toll
               avoidance and as a result, project risk; and (2) due to the fact that the economic
               burden of two routes serving similar origins and destinations cannot be sustained.
            

            
         

         
      

      
      Institutional Reform

      
      Since 1935, there have been various institutional structures managing the primary
         road network. These consisted of national and provincial government departments with
         separate mandates: the national government would fund the projects and the provincial
         authorities would construct the roads. This “divided control” was finally abandoned
         in 1971 when exclusive power relevant to national roads was granted to an independent
         body known as the National Transport Commission (NTC).
      

      
      In 1988, the South African Roads Board was established, the powers of the NTC which
         related to road matters were transferred to the South African Roads Board, an entity
         focused on national road matters only.
      

      
      There is an argument that suggests that for a country’s primary road network, the
         road sector should become more market orientated than politically driven. It also
         recognized that the type of institutional structure to carry out this function needs
         to be carefully considered.
      

      
      In 1995, the government, as part of a broader discussion on the restructuring of State
         Assets, endorsed the creation of a commercialized road agency to provide a more focused
         approach regarding the development, management, and maintenance of the primary road
         network.
      

      
      In 1998, the South African National Roads Agency (SOC) Ltd. (SANRAL) was set up by
         the government. It is a public company wholly owned by the state. Its functions include
         the management and control of the primary (national) road network, which includes
         toll roads; its purpose is to fund, develop, maintain and rehabilitate the national
         road network within the framework of government policy. The governance and management
         of the Agency is by a board of directors and a chief executive officer, respectively.
      

      
      Public-Private Partnerships

      
      In 1986–1987, the national government made an initial attempt at introducing two Public-Private
         Partnerships. Both projects had to be cancelled due to a successful appeal by opposing
         political parties on the basis that the toll road legislation did not allow PPPs and,
         in particular, did not allow the private sector to collect tolls for its own account.
         
      

      
      In response, the Roads Board developed a hybrid model to suit the legislation. This
         model requested the private sector to build and operate the road, but not collect
         the tolls. The private sector had to tender a required cash flow and payback period
         for the construction and maintenance of the road. Thus, the government retained the
         revenue (traffic) risk and guaranteed the private sector a cash flow stream. One such
         deal was closed in the mid-1990s and terminates in 2017.
      

      
      In the late 1990s, SANRAL awarded three, 30-year P3 toll road concession contract
         projects for the design, construction, financing, operations, and maintenance (DBFOM)
         of approximately 1,250km. In addition, SANRAL directly operates some 2,000km of toll
         roads. SANRAL has viewed the construction of toll roads as one means to foster economic
         development in surrounding regions (SANRAL, 2008).
      

      
      N3TC Contract, Initial Construction, and Operations

      
      In November 1999, N3TC was selected as the preferred bidder after an extensive bid
         process, as four pre-qualified bidders were invited to submit offers in June 1997.
         N3TC was awarded a 30-year contract to design, build, finance, operate, and maintain
         415km of the N3 roadway. An upfront payment of R1.38 billion was paid to SANRAL, allowing
         an existing debt on the roadway to be settled. Over the life of the contract, N3TC
         contracted to spend R25 billion in developing the roadway. 
      

      
      Toll rates are adjusted annually, rising at a percentage increase that coincides with
         that of the consumer price index (Tolmie, 2012a). SANRAL maintains control over toll
         rates as the Minister of Transport approves the rates annually. In accordance with
         the P3 concession contract, the initial tolls can only be adjusted by the official
         CPI index released by Government. Should the minister fail or be late in approving
         the adjustments on the March 1 of every year, the losses are claimed by the Concessionaire
         from SANRAL.
      

      
      In order to prevent the private partner from achieving a higher than expected profit,
         N3TC pays a usage fee once the Internal Rate of Return of the project exceeds a certain
         value. It is called a Highway Usage Fee (HUF) and prevents the Concessionaire from
         making “super profits.” This needs to be viewed in the light of the state not providing
         any traffic guarantee; the full traffic risk is borne by the Concessionaire.
      

      
      Initially, R2.1 billion in capital financing was raised via R362 million contributed
         by equity investors and R1.8 billion through 30-year bank loans. The generated funds
         were used to pay off existing debt and to allocate R600 million to begin construction
         (Engineering News, 1996). The initial construction work was completed in 2001 and included:
      

      
      
         	
            
            a 50km four-lane divided highway from Heidelberg to Villers;

            
         

         
         	
            a new main toll plaza and two additional ramp plazas;

            
         

         
         	
            widening of a two-lane roadway through Harrismith to a four-lane highway; and

            
         

         
         	
            considerable rehabilitation and resurfacing throughout the entire roadway.

            
         

         
      

      
      Initially, N3TC sub-contracted with contractors who were equity shareholders in the
         P3 concessionaire contract. Lump-sum contracts for design and construction were awarded
         for the initial construction work, system wide resurfacing, and the DeBeers roadway
         project. The initial scope of work was underestimated by the contractors, leading
         to premature failure of the roadway and claims against the contractors by non-contractor
         shareholders (Tolmie, 2012a). These issues led to an amendment of the P3 concession
         contract in 2006, which enabled N3TC to contract with other construction companies.
      

      
      To avoid further problems, the N3TC adopted a pavement management system. Data assessing
         the structural capacity of the roadway is collected annually. Traffic volumes used
         to forecast revenue provide information for monitoring roadway deterioration and the
         need for repaving (Judd, Tolmie, & Jooste, 2011a, 2011b). The pavement management
         system is used to determine both the functional and structural performance of the
         highway. The N3TC measures riding quality, skid resistance and rutting (known as the
         functional parameters), and deflections annually, with the latter encompassing a measure
         of the structural integrity of the pavement. These are then reported to SANRAL and
         an independent engineer for review and approval in accordance with the specifications
         of the P3 concession contract. The payment management system is also used to determine
         required future work. In addition, a bridge management system and Geotechnical systems
         are deployed. 
      

      
      The N3TC has a contractual obligation to build 100 kilometres of additional roadway.
         This is planned to be the DeBeers Pass, between Warden and Keeversfontein, bypassing
         Van Reenen’s pass. The timing of this four-year R5.2 billion project hinges on traffic
         volumes. When traffic reaches 13,900 vehicles per day on the existing Van Reenen’s
         Pass, the DeBeers Pass roadway must be open for travel within the following six months.
         Because of a longer than expected process required to obtain environmental approvals,
         the project has been delayed.
      

      
      Currently on the N3 Toll Route, vehicle traffic varies between 10,000 and 17,000 per
         day, with heavy trucks constituting 35 percent of the total. This percentage far exceeds
         the original forecast of 20 percent, which was to be reached at the end of the concession
         period. In addition, the growth of heavy truck traffic, originally calculated at 5
         percent annually, is now projected to be 7–10 percent (Tolmie, 2012a). The result
         is that pavement strengthening occurs sooner than anticipated, which is covered by
         the higher than anticipated revenue as 66 percent of the revenue is generated by trucks.
         
      

      
      N3TC Continuing Construction Efforts and Future Plans

      
      After the completion of the initial construction work, the N3TC has continued to improve
         the roadway over the past several years. For example, in 2007, improvement projects
         included the repair of sections between Cedara to Howick; rehabilitation of roadways,
         and a lane-strengthening project totalling 53km. Also, the Route Control Centre was
         completed at Harrismith. (SANRAL, 2008). In 2008, ten contracts were awarded, resulting
         in additional plaza lanes, repairs of road shoulders, bridge joints, and access ramps,
         along with drainage improvement and general asphalt overlay on portions of the roadway.
         All projects with a 2008 completion date were finished on time (SANRAL, 2009). During
         2010, R300 million worth of projects were awarded, including:
      

      
      
         	
            
            major rehabilitation and structural strengthening between Howick and Nottingham Road;

            
         

         
         	
            major rehabilitation, strengthening, and resurfacing of Van Reenen’s Pass;

            
         

         
         	
            rehabilitation of the Harrismith Eastern Bypass;

            
         

         
         	
            repair of concrete sections between Frere and Tugela Plaza; and

            
         

         
         	
            bridge maintenance and repairs, and improvements to toll plazas.

            
         

         
      

      
      Moreover, the Pavement Performance Monitoring System discussed above was implemented
         (SANRAL, 2011). During 2011–2012, contracts totalling R274 million were completed,
         along with continuing road maintenance and upgrades (SANRAL, 2011). This type of work
         is ongoing, in order to ensure continued contract compliance.
      

      
      Partnerships and Community Initiatives

      
      The N3TC engages in many efforts that support communities along the roadway, as well
         as adding to its positive reputation. Partnerships with the surrounding communities
         lend support in a variety of ways. The N3TC has established a social investment program,
         called “Touching Lives” that supports many non-profit organizations that operate in
         these communities. In 2010–2011, 72 projects were supported, helping over 190,000
         people, creating 131 jobs and engaging 485 volunteers. The focus of these projects
         ranged from community training, tourism, child welfare, HIV/AIDS prevention, youth
         development, education, job creation, poverty relief, and disabled citizens. Community
         training initiatives included
      

      
      
         	
            
            craft training for Tsa Lapeng Designs,

            
         

         
         	
            quality service training for the Ommidraai Tourism Association and Grasslands Meander,

            
         

         
         	
            food-garden training for Middledale School and Refilwe Food Tunnels, and 

            
         

         
         	
            first-aid training for the Khanyisile Foundation (SANRAL, 2011). 

            
         

         
      

      
      The N3TC partnered with law enforcement services to promote the “Duduza Initiative”
         that collected and distributed toys to five provincial hospitals along the N3 roadway
         (SANRAL, 2009).
      

      
      Developing the N3TC’s routine route maintenance contractors is a long-term commitment
         for the company. The contractors, all who come from towns along the N3 toll route,
         have multi-year contracts with N3TC to conduct route maintenance work such as guardrails,
         concrete and drainage works, mowing, litter collection, signage, and fire breaks.
         The contractors attend technical courses on materials, setting out, testing, health
         safety and environmental programs, quality and specifications, supervisory development
         programs, and a variety of other relevant courses, as needs dictate (SANRAL, 2010).
         
      

      
      Safety Programs

      
      Road safety in South Africa has been made a national policy priority, and the N3TC
         has played an important role in reducing traffic-related fatalities and accidents.
         South Africa experiences more than 15,000 traffic related deaths per year. The economic
         impact of traffic fatalities is between 1–3 percent of GNP, resulting in an annual
         cost of R3 billion to R9 billion per year in South Africa (Tolmie, 2012b). To further
         illustrate the impact, the result is 1.42 in the United States, using the measure
         of fatalities per 100 million miles traveled. The same measure in SA results in 18,
         more than 10 times higher. Overwhelmingly, the causes of accidents are largely due
         to human error and the mechanical condition of the trucks, with driver and pedestrians
         causing more than 85 percent of accidents; weather, animals, and road construction
         are other causes.
      

      
      The N3TC has implemented a variety of efforts to improve road safety. In September
         2008, it sponsored a pedestrian road safety competition among school children, partnering
         with the Think! Kidz Foundation. The N3TC Incident Management section partnered with
         local law enforcement and the non-profit Road Safety Foundation to educate and raise
         awareness of road safety. Another partnership with Fleetwatch, a magazine that is designed to reach an audience of truck drivers, further discussed
         pedestrian-related road safety issues (Fleetwatch, 2008). A similar partnership effort, “N3TC Kansvisile Road Safety Initiative,” was
         centered on the southernmost part of the N3 at Villers, directed toward travelers,
         as they began to travel on the N3 (SANRAL, 2009). Two route centers and help stations
         have been implemented, the first during the fall of 2008. Variable message signs provide
         information to travellers concerning roadway conditions. Effective December 1, 2008,
         a contract was given to Tollcare to provide a roadway service patrol system. 
      

      
      In addition, the N3TC has established a partnership with the Imperial I-Pledge program
         over the December peak traveling period, which helped reduce accidents along the N3
         toll route by 75 percent in 2011 compared to the same period in 2010 (SANRAL, 2011).
         Similarly, during April 2012, neither fatalities or injuries were reported over the
         Easter weekend, while total crashes for the month were 12.6 percent less than 2011,
         down from 103 to 90 (Businessnews, 2012).
      

      
      Lessons Learned

      
      
         	
            
            Functional and structural standards for both the operational and handback phases must
               be appropriate, fair, and reasonable. Post-contract award adjustments should factor
               the impact of premature pavement deterioration.
            

            
         

         
         	
            A team of trained law enforcement officers should be dedicated to the roadway, responsible
               for overload control, vehicle fitness, and driver safety.
            

            
         

         
         	
            Toll operations and maintenance standards, including toll systems; and electrical,
               mechanical, and operating standards, should be clarified at the start of the contract
               period. A 3-year rolling program to upgrade, including repair and replacement efforts,
               should be implemented.
            

            
         

         
         	
            Social Investment Programs can be established, partnering the P3 private partner with
               foundations and non-profit organizations that provide training, education, and social
               services.
            

            
         

         
         	
            Economic development efforts, such as tourism and other forms of job creation, can
               be supported.
            

            
         

         
      

      
       

      
       

      
       

      
      Case Study #10: Sea to Sky Highway 
Improvement Project 
(Canada)
      

      
      Wendell C. Lawther

      
      Overview

      
      The Sea to Sky Highway (STS) is an 80-plus mile section of Highway 99 that begins
         at the Canadian/US border. In 2005, the British Columbia Ministry of Transportation
         entered into a 25-year C$600 million DBFOM P3 contract with the S25 Transportation
         Group. This case study is an example of the use of availability payments and additional
         incentives in support of a transportation infrastructure financing P3. 
      

      
      Introduction

      
      The Sea to Sky highway, linking West Vancouver north to Whistler, is the name given
         to an 81.8-mile section of Highway 99, a 254 mile roadway that begins at the Canadian/US
         border. Historically, it was a two-lane highway with no outside barrier, traveling
         through a steep cliff overlooking Howe Sound. It was nicknamed the “Ski and Die” highway,
         as many people traveling north to ski at Whistler died while using it (Bottero, 2012).
         
      

      
      The British Columbia Ministry of Transportation entered into a 25-year DBFOM contract
         with Macquarie group. The C$600M project was completed in 2009. The financing arrangement
         consisted of a combination of equity and senior debt, with equity provided by Macquarie
         Essential Assets Partnership, and senior debt provided by the Royal Bank of Scotland
         and Society General (Partnerships British Columbia, 2005). The goal of completing
         the project in time for Vancouver to host the 2010 Winter Olympics was met.
      

      
      The Sea to Sky Highway (STS) is a case example of the use of availability payments
         and additional incentives supporting a DBFOM P3 contract. Analysis supporting the
         choice of this P3 contract type also identifies the benefits, both qualitative and
         quantitative, that travelers will experience. Extensive community engagement activities
         elicited local support for the project. The roadway expansion and improvement are
         expected to encourage additional tourism and create additional jobs for the communities
         adjacent to the roadway. 
      

      
      Project Background and Community Consultation

      
      In 1998 and 1999, the Ministry of Transportation (MoT) conducted a multi-modal corridor
         study at the request of the communities that are located along the STS highway. The
         result indicated severe challenges in developing and expanding marine, air, and rail
         transportation alternatives (Ministry of Transport, British Columbia, 2001). In 2002,
         the MoT began an extensive community engagement program to expand/improve roadway
         alternatives. Titled “Project Definition Consultation,” it was designed to support
         highway improvements that met local and provincial needs (Sea to Sky Highway Improvement Project, 2002–2004). 
      

      
      A variety of attempts were made to elicit community feedback, and to gain local insights
         and expertise relevant to planning and preliminary design efforts that would add support
         for the project. Relevant traffic studies and other reports were posted on the MoT
         website. Public open houses and town meetings were held. Discussions were held with
         city councilors and the district executive. Additionally, briefings were held with
         key stakeholders, such as local chambers of commerce, tourism offices, and large employers.
      

      
      More formally structured committees were also formed. These consisted of the Technical
         Liaison Committee, chaired by the Mot Owner’s Engineer, as well as representatives
         from key stakeholders and Citizen Advisory Committees, representing each affected
         community.
      

      
      As a result, traffic management, scheduling, and planning efforts were altered to
         include, for example, limited highway closures, such as no closures from Friday through
         Sunday, 10 p.m., during peak travel hours, and no daytime closures during peak summer
         months. Furthermore, there was an effort to maximize predictability with goals of
         limiting traffic delays for travelers between key communities. 
      

      
      Reducing Congestion and Increasing Benefits

      
      A key aspect of the message conveyed to the public during extensive consultations
         included the expected benefits from the STS highway improvement project. In 2002,
         it was predicted that traffic would increase by 40 percent in the next five years.
         At that time, the southern end of the highway was experiencing about 50 days per year
         of high construction, with many of the travelers experiencing “platoon travel,” with
         no opportunity to overtake slower travelers and with speeds set by the lead car (Sea to Sky Corridor Improvements Stakeholder Consultations, 2002). Alleviating these problems would lead to a wide range of anticipated benefits,
         including those due to increased safety, and with fewer crashes and fatalities, “reduced
         crash-related costs (C$400 million); reduced vehicle operating costs (C$25 million);
         reduced travel times (C$240–C$500 million)” and “more efficient fuel use per vehicle”
         (Sea to Sky Corridor Improvements Stakeholder Consultations, 2002).
      

      
      These quantitative benefits were the result of project construction goals, which were
         intended to provide:
      

      
      
         	
            
            A straighter highway and improved sightlines, creating more consistent driving speeds
               and shorter travel times.
            

            
         

         
         	
            80 kilometers of new passing lanes between Horseshoe Bay and Whistler.

            
         

         
         	
            Highly reflective pavement markings along the entire route, making the Sea to Sky
               Highway easier to navigate, particularly during times of poor visibility.
            

            
         

         
         	
            Shoulder and centerline rumble strips, and additional median barriers.

            
         

         
         	
            Safer, more effective intersections.

            
         

         
         	
            Wider shoulders for improved safety and accommodation for cyclists and disabled vehicles.
               
            

            
         

         
         	
            Better pullouts and opportunities for police enforcement along the highway.

            
         

         
         	
            Stronger bridges to withstand potential damage from debris when water levels are high.

            
         

         
         	
            Enhanced monitoring of road conditions by electronic weather stations to improve highway
               maintenance response during winter weather (Project Overview, 2013). 
            

            
         

         
      

      
      Additionally, as indicated by the MoT Annual Report for 2003–04: “The improvements
         will also stimulate tourism throughout the corridor, benefit the forest and agricultural
         sectors and facilitate new developments. Estimates of incremental economic benefits
         include $297 million in Gross Domestic Product and 6,000 new jobs” (Ministry of Transportation,
         British Columbia, 2004).
      

      
      Procurement Process and VfM Analysis

      
      A value for money (VfM) analysis was performed, analyzing the alternatives of a series
         of design-build-operate (DBO) contracts versus a DBFOM contract for the entire project.
         A public service comparator was calculated, allowing for comparisons to be made. Risk
         transfer using either of the P3 contract alternatives was considered, resulting in
         a decision that under a P3 approach several risks would be transferred to the private
         partners, including:
      

      
      
         	
            
            capital costs and construction risks, such as discovery of latent defects, schedule
               delays, and cost overruns;
            

            
         

         
         	
            operation, maintenance, and rehabilitation risks;

            
         

         
         	
            financial risks, including insurance risks; and

            
         

         
         	
            traffic management risks.

            
         

         
      

      
      The P3 contract approach also allowed the private partners to achieve greater efficiencies,
         saving additional funds, by:
      

      
      
         	
            
            greater flexibility in design, scheduling, and traffic management across the entire
               project;
            

            
         

         
         	
            accounting for operations and maintenance life cycle costs;

            
         

         
         	
            standardizing design and construction methods;

            
         

         
         	
            improved risk management; and

            
         

         
         	
            pooling insurance costs (Partnership, British Columbia, 2005).

            
         

         
      

      
      The procurement process consisted of several steps, including (1) Registration of
         Interest: January–March 2004; and (2) Request for Qualifications: March–May 2004.
         Five teams responded to the RFQ. These were evaluated using the following criteria:
      

      
       

      
      Evaluation Criteria, Weighting (percent):

      
       

      
      Technical Evaluation

      
      Respondent Team, 10 percent

      
      Project Management Experience, 17 percent

      
      Design Experience, 12 percent

      
      Construction Experience, 17 percent

      
      Operation, Maintenance, and Rehabilitation Experience,  14 percent

      
      SUB-TOTAL, 70 percent

      
       

      
      Financial/Commercial Evaluation

      
      Financial Experience and Capacity, 28 percent

      
      Legal Advisory Experience, 2 percent 

      
      TOTAL, 100 percent (Wallace, 2004) 

      
       

      Three short-listed firms were selected and announced on May 13, 2004:

      
      
         	
            
            S2S Transportation Group

            
         

         
         	
            Black Tusk Highway Group

            
         

         
         	
            Sound Highway Development Consortium

            
         

         
      

      
      A request for proposal (RFP) was issued and the three firms responded as of January
         17, 2005.
      

      
      As part of the RFP and resulting negotiations, the MoT identified the maximum price
         it was willing to pay, termed an “annual affordability ceiling,” and requested respondents
         to identify what additional improvements beyond previously identified highway baseline
         improvements they were willing to provide for the stated amount. Suggested additional
         improvements were identified, but respondents were encouraged to use innovation and
         creativity in proposing additional improvements (Partnership British Columbia, 2004).
         Extensive meetings and consultation between MoT representatives and the respondent
         teams occurred, allowing for increased clarity in understanding of the project (Partnership
         British Columbia, 2005). 
      

      
      After these proposals were evaluated, the S25 Transportation Group was chosen as of
         March 2, 2005. Negotiations ensued, and a contract was signed on June 3, 2005. The
         time period from Registration of Interest to financial close was approximately 18
         months. As identified in the RFP and placed in the final contract, performance goals
         and measures were identified, along with three types of payments. The performance
         goals were as follows:
      

      
      
         	
            
            Keeping the highway available for use, free flowing, and maintained according to standards
               identified in the maintenance section of the contract.
            

            
         

         
         	
            Maintaining the Traffic Management Plan during construction.

            
         

         
         	
            Meeting and exceeding First Nations employment and Business Development targets during
               construction.
            

            
         

         
         	
            Meeting construction milestones.

            
         

         
         	
            Meeting safety goals (Ministry of Transport, British Columbia, 2004: 26).

            
         

         
      

      
      The three types of payments were identified:

      
      Availability Payments

      
      Proposed by the respondent, these were to be no more than 85 percent of the total
         payment identified. The payments were to be made monthly, with deductions for non-availability
         of rural and urban roadway segments, measured by traffic flow standards for rural
         areas and non-availability of lanes in urban areas, as well as for not meeting specified
         operations and maintenance measures. These payments were to begin after the substantial
         completion of the roadway.
      

      
      Vehicle Usage Payments

      
      Respondents were required to specify four bands by identifying upper and lower limits
         for each band, as well as the amount of payment per vehicle, not to exceed 15 percent
         of the total amount specified for in the contract.
      

      
      Performance Incentive Payments

      
      
         	
            Traffic management payments limiting closures according to the traffic management
               plan during construction.
            

         

         
         	
            Safety performance payments when traffic accidents resulting in personal injury are
               less than the five-year provincial average for similar highways, safety performance
               payments will be made by the Ministry of Transport, British Columbia (2004a: 26–29).
               
            

         

      

      
      Overall, respondent proposals were to be evaluated on the following criteria: 

      
       

      
      Category: Available Points

      
      Safety: 350

      
      Mobility: 250

      
      Construction Traffic Mgt.:  150

      
      Environmental:  100

      
      Commercial and Financial:  100

      
      Total Points: 1,000

      
       

      The S25 Transportation Group was awarded the contract, with financial close occurring
         on June 3, 2005.
      

      
      Post Close Value for Money (VfM) Analysis

      
      The post close VfM analysis report, issued after the financial close in December 2005,
         compared the VfM analysis performed in December 2003, with an additional analysis
         performed in December 2005. The earlier analysis indicated that the DBFO option cost
         totaled $688M, compared to a risk adjusted Public Sector Comparator (PSC) amount of
         C$755 million. However, in the December 2005 analysis, the risk adjusted PSC amount
         was calculated at C$744 million, lower than the revised DBFO amount of C$789 million.
         
      

      
      The report concludes that even though the DBFOM amount was higher, this alternative
         was preferred, due to additional benefits that would occur, because of the added improvements
         above the highway baseline improvement originally identified. These benefits, categorized
         as travel time savings, safety improvements and lesser delays during construction
         were calculated as totaling C$131 million (Partnerships British Columbia, 2005: 22).
         
      

      
      Construction, Maintenance,
Performance, and Availability Payments
      

      
      Construction

      
      Resulting construction provided several benefits for travelers. Many of these were
         identified and constructed, in addition to the baseline construction requirements,
         as indicated above.
      

      
      Maintenance

      
      Maintenance functions have followed the guidelines found in asset management systems.
         A variety of functions are performed periodically:
      

      
      
         	
            
            The highway is inspected once daily during summer months and at least twice daily
               during winter months;
            

            
         

         
         	
            the results of the inspections lead to a variety of decisions, including confirming
               highway safety, prioritizing repairs, identifying defects, and responding to citizen
               complaints;
            

            
         

         
         	
            annually, each bridge and highway segment is inspected in detail in order to monitor
               its condition; and
            

            
         

         
         	
            highway pavement and bridge maintenance systems have been implemented, so that the
               needed rehabilitation would result in a timely fashion (The Miller Group, n.d). 
            

            
         

         
      

      
      Performance Standards and Availability Payments

      
      Payments are made in four categories over the 25-year life of the contract (2006–2030).
         In addition, there is a handback payment of C$50 million in 2030. Payments are made
         assuming a 2 percent inflation rate for 35 percent of the payments. Availability payments
         are the largest category, starting at C$6.6 million in 2006, rising to C$52.3 million
         in 2011, and maintaining that amount with a 2 percent annual increase throughout the
         remainder of the contract. Volume usage payments, beginning with the conclusion of
         construction in 2010, are approximately a consistent $C10.1 million annually, adjusted
         for inflation. Performance incentive payments are a consistent $C1.1 million throughout
         the life of the contract.
      

      
      As stated in the VfM report, performance of S2S will be monitored throughout the contract
         by the Ministry of Transportation: MoT will continue to oversee the DBFOM project
         to ensure contract requirements and performance standards for safety, reliability,
         and capacity (such as highway width, number of lanes, safety requirements, sightline
         requirements, and signage) are met, appropriately (Partnerships British Columbia,
         2005).
      

      
      Discussion with an MOT official in the summer of 2013 revealed that all payments have
         been made, as scheduled. Whether MOT is adequately monitoring performance along the
         roadway, however, is in doubt. A report by the Office of the Inspector General for
         British Columbia published in July 2012 finds that performance is not being monitored.
      

      
      Safety Measurement

      
      Whether safety has actually improved on the Sea to Sky Highway as a result of highway
         improvements and ongoing management is not known, however, because this is not being
         measured (despite the fact the data does exist to allow this kind of measurement).
      

      
      Reliability Measurement

      
      During the construction phase, electronic sensing equipment was installed to measure
         vehicle travel time between different points on the highway and to document travel
         time delays. However, the private-sector partner responsible for this equipment has
         not been able to get this equipment to operate successfully. Instead, a manual workaround
         solution is being used based on observation and self-reporting. As a result, we concluded
         that the Province is not effectively measuring and reporting on highway reliability
         (Office of the AG, British Columbia, 2012). 
      

      
      Conclusion

      
      The Sea to Sky Highway Improvement Project can be judged successful, according to
         a wide range of criteria. First, the extensive public consultation process, with over
         350 meetings held ensured public support and resulted in an accepted traffic management
         plan. Second, the procurement process was assessed as fair, with an 18-month time
         period between the issuance of the Registration of Interest to the financial close.
         Third, the improvements were completed on time, meeting the goal of being in place
         when the Winter Olympics were held. Finally, project improvements are credited with
         a continuing decline in accidents and fatalities across British Columbia (Mitchell,
         2013). 
      

      
      The Office of the Inspector General report, however, indicates that contractor performance
         is not being adequately measured. Payments are still being made, according to schedule
         and no penalties have been assessed. In addition, a lack of adequate contract management
         during the post contract award phase has detracted from the overall success of the
         project. 
      

      
      Lessons Learned

      
      
         	
            
            Participation of Partnerships British Columbia, a dedicated P3 Unit within the Ministry
               of Transportation, provided the needed expertise leading to a fair procurement process.
            

            
         

         
         	
            Extensive community engagement resulted in improved project support, including meeting
               the needs of residents by implementing a traffic management schedule. Road closures
               were made in acceptable times, and delays due to construction were minimized.
            

            
         

         
         	
            The use of a Fairness Reviewer during the procurement process helped to ensure a valid
               procurement process.
            

            
         

         
         	
            Business plan analysis included both VfM and recognition of the benefits and costs
               that the project would bring.
            

            
         

         
         	
            Partnerships British Columbia provided needed expertise and implemented a procurement
               process that was viewed as fair and objective.
            

            
         

         
         	
            Extensive consultation with shortlisted respondents after the RFP stage contributed
               to a successful outcome.
            

            
         

         
         	
            Lack of an effective performance management system has produced unclear performance
               results, even as availability and performance incentive payments continue without
               penalty.
            

            
         

         
      

      
       

      
      Overall Lessons Learned

      
      A “lessons learned” section appeared at the end of each of the ten case studies in
         this chapter. In this section, an attempt is made to identify overall lessons learned
         based on the ten case studies.
      

      
      
         	
            
            Roadway projects were completed ahead of schedule using transportation financing P3s
               (Melbourne CityLink, Sea to Sky Highway, Kliplev-Sønderborg Motorway).
            

            
         

         
         	
            A separate P3 unit located either within a transportation agency or outside of existing
               government agencies, provided invaluable expertise that significantly contributed
               to successful outcomes (Melbourne East Link, Irish Road Projects 2005–2010, Sea to
               Sky Highway).
            

            
         

         
         	
            Public support, created by transparency and stakeholder consultation and involvement,
               led to successful projects (Melbourne CityLink, Sea to Sky Highway, Kliplev-Sønderborg
               Motorway). 
            

            
         

         
         	
            In contrast, a lack of transparency and less-than-optimal transparency and stakeholder
               consultation and involvement contributed to project failure (London Underground and
               the UK Experience, Sydney Cross City Tunnel).
            

            
         

         
         	
            Large upfront payments made by private sector partners to governments for long-term
               concession contracts produced mixed results (Indiana Toll Road, Ontario 407 Expressway,
               Sydney Cross City Tunnel).
            

            
         

         
         	
            Effective risk transfer contributed to successful outcomes (Melbourne City Link, Sea
               to Sky Highway). Conversely, ineffective risk transfer with the public partner absorbing
               more than anticipated risk contributed to project failures (London Underground and
               the UK Experience).
            

            
         

         
         	
            Specific contract issues that led to an unsuccessful project outcome included length
               of concession contract being too long (Ontario 407 Expressway); no limits on increasing
               tolls (Ontario 407 Expressway); incorrectly forecasting of traffic demand (Sydney
               Cross City Tunnel) and incorrect assessment of future heavy truck travel (N3 Toll
               Concession).
            

            
         

         
         	
            Elected and other government officials were not judged accountable to citizens (Sydney
               Cross City Tunnel, Ontario 407 Expressway).
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         Process and Goal Achievement

         
      

      
      Generally, the P3 creation process can be divided into four phases:

      
      
         	
            
            planning efforts, in which decisions are made to support a given roadway project;

            
         

         
         	
            a P3 is chosen as the preferred approach to complete the project; 

            
         

         
         	
            pre-contract award steps, in which the private partner is awarded the contract; and

            
         

         
         	
            post-contract award relationships, including those relevant to (a) construction (assuming
               a new roadway), and (b) operations and maintenance.
            

            
         

         
      

      
      P3 process assessments can consist of analyzing the degree to which specific efforts
         outlined in each of the four phases have effectively occurred. Standards proscribed
         in government publications and policies, as well as generally accepted practices,
         can be identified and referred to. For example, as will be discussed below, an assessment
         should identify whether or not value for money (VfM) analysis is performed as part
         of the choice to adopt a P3 approach; and secondly, what discount rate was chosen
         in performing the VfM analysis.
      

      
      Evaluation must also review and recognize the extent to which decisions made in one
         phase affect decisions made in subsequent phases. Ideally, a well-conceived business
         case completed during the planning phase will result in a stronger P3 agreement—one
         less prone to errors; and result in better performance during the operations and maintenance
         phases. Likewise, the lack of a business case and/or supporting studies can contribute
         to problems during the procurement phase and throughout the remainder of the P3 contractual
         relationship.
      

      
      Evaluation of P3s should include a variety of criteria and standards. Evaluative criteria
         should be measurable, leading to an assessment of the extent to which the criteria
         have been met. Evaluative standards should identify the basis on which these assessments
         are made. Types of evaluative criteria include:
      

      
      
         	
            
            P3-specific project goals, including benefits such as relieving congestion along a
               specific roadway or corridor; these should be the same or complement those identified
               during the planning stage, especially if a benefit cost analysis is performed;
            

            
         

         
         	
            larger societal or regional goals, such as improving safety for 
travelers;
            

            
         

         
         	
            specific stakeholder goals, such as for those using the roadway and individuals living
               in communities located near the roadway; and
            

            
         

         
         	
            more conceptual goals, such as maintaining or adhering to the public interest, and
               assessing the degree to which the interests of non-travelers and those who would represent
               the relevant community or society would benefit from the P3 roadway.
            

            
         

         
      

      
      Evaluations of goal achievement have been to a large degree inadequate. Many assessments
         of P3 projects have focused on roadway completion, indicating that projects have delivered
         cost and time savings, and have been completed under budget and prior to stated deadlines
         (Iacobacci, 2010; MacDonald, 2002; Pollit, 2005). What is lacking is assessments of
         (1) specific project goals, and (2) the performance of private partners during the
         operations and maintenance (O&M) phase of the P3 project. Even if many projects are
         only a few years into O&M, performance data should be forthcoming and disclosed as
         part of usual public sector contract management effort. Evaluations of the extent
         to which performance-based contracts have met stated contractual goals are largely
         missing from the literature.[1]   
      

      
      The following analysis suggests criteria and standards that may be used to evaluate
         a P3 project after it has completed construction and entered into the operations phase—in
         a summative manner; or could be used prior to embarking on a P3 contract to ensure
         that all appropriate steps or phases are in place—a formative evaluation.
      

      
      What makes the evaluation process challenging is the larger time frame or scope of
         the P3 process, with pre-award time periods taking up to six years, for example, and
         post-award contracts that exist for up to 99 years. The results of any evaluation,
         then, must be interpreted as applicable to the time period within the process that
         is relevant. Results of evaluations of a given project, for example, may vary, as
         measurements and standards chosen during the pre-contract award period may differ
         from those chosen ex post.
      

      
      The following first assesses the four phases of the P3 agreement process—planning,
         P3 approach choice, pre-contract award and post-contract award—identifying those practices
         deemed to be optimal or ideal throughout. The intent is not to review specific steps
         regarding how to perform parts of the process, but to offer guidance that enables
         optimal levels of accountability and maximization of goal achievement.
      

      
      Phase One and Two:
The Planning Phase and Choice of P3 Approach
      

      
      The beginning of the P3 process is a planning phase that includes reaching a decision
         that the roadway is needed. The second phase encompasses steps and actions that result
         in a decision to choose a P3 as a means of building a roadway or other infrastructure
         as preferable compared to traditional or alternative means of doing so. These two
         phases, combined, consist of all efforts and decisions made prior to the procurement
         phase—the start of which is marked by the issuance of a Request for Qualifications
         or Request for Information. 
      

      
      Formally, the two decision points may be separate. After the need for the roadway
         has been established, all subsequent analyses concerning the choice of what approach
         to build the roadway could be made separately. In reality, these phases could overlap,
         as the time frame for need determination could take many years. Since the second phase
         identifies the source of needed funds, considerations of the P3 approach could also
         be held over a longer period of time, especially encompassing the time needed for
         specific VfM or benefit cost analyses.
      

      
      There are at least four processes or analyses that should occur during these two initial
         phases:
      

      
      
         	
            
            Determination of the need for a given greenway road project.

            
         

         
         	
            Benefit/Cost Analysis.

            
         

         
         	
            Value for Money Analysis.

            
         

         
         	
            Business Case Development.

            
         

         
      

      
      To maximize accountability and transparency, all research performed during this phase
         should be released to relevant stakeholders including the general public.
      

      
      Need for the Roadway Project

      
      A variety of sources support the need for the agencies and relevant stakeholders to
         determine the need for the infrastructure. The Australian National Guidelines, for
         example, state that the choice of proceeding with a specific capital project should
         result from a determination that existing infrastructure is insufficient to achieve
         government or agency goals (Infrastructure Australia, 2008).
      

      
      The decision to build a new roadway or expand/repair an existing 
roadway should result from an analysis made as part of the review process associated
         with Metropolitan Planning Organizations (MPOs). State Departments of Transportation
         should contribute to this review as part of the planning relevant to their future
         work plans. 
      

      
      As part of the normal review process for all transportation planning initiatives,
         committee reviews, such as those made by Technical Advisory and Citizen Advisory Committees
         provide a means by which experts and professionals throughout a given region can contribute
         to a prioritizing process. Consultants may be charged with providing more detailed
         analyses.
      

      
      MPO staff guides both a long-term visioning process, as well as a short-term programming
         process. These processes result in a 20-year long-term plan, and a 5-year short-term
         plan. The long-term plan may contain technical advisory reports, including those that
         reflect sources of revenue. Examples from chapter 5 illustrate the long time period
         often devoted to establishing the need for a roadway. Ideally, these discussions should
         include P3s as an alternative source of funds.
      

      
      Analysis performed during this phase is not sufficient to provide adequate justification
         for choosing a P3 compared to the traditional approach. Federal transportation planning
         requirements do not require adequate identification of long-term costs, especially
         those related to operations and maintenance (Eno, 2014a). If the P3 approach is other
         than design-build, then, additional analysis is needed. 
      

      
      Benefit Cost Analysis

      
      Benefit/Cost (B/C) Analysis is defined as “a systematic process for calculating and
         comparing benefits and costs of a project for two purposes: 
      

      
      
         	
            
            To determine if it is a sound investment (justification/feasibility); and

            
         

         
         	
            To see how it compares with alternate projects (ranking/priority assignment.)” (Sallman
               et al., 2012: 15)
            

            
         

         
      

      
      Various commissions and authors have called for greater use of benefit/cost analysis.
         The Australian Productivity Commission (2014: 39), as part of the discussion of good
         governance practices, recommends:
      

      
      
         Instituting effective processes, procedures and policy guidelines for planning and
            selecting public infrastructure projects, including rigorous and transparent use of
            cost–benefit analysis and evaluations, public consultation and public reporting of
            the decision.
         

         
      

      The Eno P3 Working Group (Eno Center for Transportation, 2014: 43) also recommends:

      
      
         To protect the public interest, P3 projects must undergo a financial appraisal to
            determine whether the benefits of the project outweigh the costs and, importantly,
            whether using a P3 is more cost effective than traditional procurement.  
         

         
      

      Measures of benefits, sometimes termed measures of effectiveness (MOEs), include,
         for example,
      

      
      
         	
            
            travel times,

            
         

         
         	
            crashes,

            
         

         
         	
            fuel use,

            
         

         
         	
            non-fuel vehicle operating costs; and

            
         

         
         	
            emissions/air quality (Sallman et al., 2015: 16).

            
         

         
      

      
      To validly assess the value of a P3 contract, an identification of its benefits and
         costs, in addition to a value for money (VfM) analysis, should be performed. This
         broader B/C analysis identifies the benefits, termed non-financial, because they are
         separate from revenue collection or the financial aspects of VfM, and for the reason
         that they can add value a to P3 project. A new roadway can allow travelers to reach
         their destinations sooner. A rebuilt roadway can relieve congestion, lessening the
         commute time of travelers on a daily basis. If the roadway can be built sooner by
         using a P3 approach, as opposed to other alternatives, then these non-financial benefits
         (NFBs) should be recognized, even if the VfM analysis does not conclude that a P3
         project will produce a net financial benefit.
      

      
      Three NFBs are possible:

      
      
         	
            
            Accelerated delivery (services delivered sooner).

            
         

         
         	
            Enhanced delivery (delivering services to a higher standard).

            
         

         
         	
            Wider social impacts (greater benefits to society as a whole)   
(European PPP Expertise Center, 2011).
            

            
         

         
      

      
      Accelerated delivery can occur because the roadway can be built sooner than expected,
         because the private financing contributed as part of the P3 allows the work schedule
         or overall capital investment program to be advanced. To the extent possible, these
         benefits should be quantified. For example, the Sea to Sky Highway P3 project (British
         Columbia) identified specific user benefits resulting from upgrades to the existing
         81.5-mile highway. These upgrades included:
      

      
      
         	
            
            additional passing lanes,

            
         

         
         	
            wider medians,

            
         

         
         	
            additional highly reflective pavement markings,

            
         

         
         	
            additional shoulder and center lane rumble strips,

            
         

         
         	
            improved lighting and earthquake-resistant construction, and

            
         

         
         	
            safer and more effective intersections (Partnerships British Columbia, 2005).

            
         

         
      

      
      These upgrades have led to two types of benefits: increased safety and reduced travel
         times, resulting in travel time savings. Over the life of the P3 contract, from 2009
         to 2030, savings from fewer accidents were estimated at C$222M, while travel time
         savings were estimated at C$327M (Partnerships British Columbia, 2005). These savings
         reflect all three types of NFBs, as calculations estimating savings if the project
         had been completed later than 2009 would reflect lower amounts.
      

      
      A useful example of the accelerated delivery analysis is relevant to the Port of Miami
         Tunnel P3 project.[2]    Poole (2007) estimated time savings of trucks traveling through a Port of Miami
         Tunnel once the project was completed. After completion, trucks are able avoid traveling
         on the downtown streets of Miami, thereby having the ability to travel at much higher
         speeds to reach their destinations. Trucks embarking on drayage trips—short hauls
         to area distribution centers—could add one additional round-trip for each eight-hour
         shift. Since the gross revenue received for each trip adds an estimated $147, this
         amount could potentially constitute added income for each truck driver.
      

      
      B/C analysis has limitations, however, and should not be the only source of analysis
         that leads to the choice of a P3 or the traditional approach. It does not sufficiently
         assess, for example, difficult to measure or non-quantifiable benefits and costs.
         It may be biased in favor of recurring behavior or events, for example, average travel
         time, and not give sufficient weight to non-recurring events, such as traffic crashes
         or inclement weather (Sallman, 2012). Given these challenges, B/C analysis should
         be only one part of an overall business case analysis—as discussed below.
      

      
      Value for Money Analysis

      
      Value for Money (VfM) analysis can be defined as

      
      
         [t]he optimum combination of life-cycle costs and quality (or fitness of purpose)
            of a good or service to meet the user’s requirement. (USDOT, 2012)
         

         
      

      Its purpose is to enable policy planners to determine if a P3 approach to building
         a roadway, for example, will result in a cost savings compared to the design-bid-build
         traditional approach. If the VfM is not performed correctly, especially containing
         poorly devised risk assessment (Office of AG, Ontario, 2014) based on assumptions
         that bias the result in favor of a P3 contract, a higher than anticipated cost for
         the project is likely. Furthermore, accountability of public officials who have approved
         the project suffers. In general, VfM is “not universally required by enabling legislation,
         nor are standard methods consistently applied” (Eno, 2014: 43).
      

      
      Several aspects of VfM can contribute to faulty analysis if not performed accurately.
         Three of the most prominent are
      

      
      
         	
            
            Life-Cycle Cost Analysis,

            
         

         
         	
            Risk Determination, and

            
         

         
         	
            Choice of Discount Rate.

            
         

         
      

      
      Life-Cycle Cost Analysis

      
      Life-cycle cost analysis (LCCA) must be part of the calculations that compare the
         P3 approach to alternatives. As with a DBFOM P3 approach, capital costs are combined
         with operational costs throughout the life of the partnership. In many cases, higher
         capital costs due to the higher cost of private sector financing are offset by lower
         operating costs. In the transportation industry, the use of LCCA has been inadequate.
         Many state agencies have used LCCA to make decisions regarding pavement choice, but
         have not considered operations data (Eno, 2014a). Without the use of LCCA, VfM cannot
         be determined if the P3 approach choice includes partnering with the private sector
         for operations and maintenance responsibilities. 
      

      
      Risk Analysis

      
      To the extent that risk analysis is less than optimal, there is a greater chance that
         private sector bankruptcy will occur and a higher public cost is likely, in addition
         to producing a faulty VfM. As cited by many sources, including Infrastructure Australia
         (2008), optimal risk analysis
      

      
      
         [s]eeks to assign project risks to the party that is in the best position to control
            them, and therefore minimize both project costs and risks. The party with the greatest
            amount of control of a particular risk has the best opportunity to reduce the likelihood
            of the risk eventuating and to control the consequences, if it does.
         

         
      

      Risk analysis can be considered less than optimal if

      
      
         	
            
            risks are assessed incorrectly,

            
         

         
         	
            risks are not assigned to the partner best able to control them, and/or

            
         

         
         	
            risk transfer from the public to the private partner does not occur as originally
               anticipated.
            

            
         

         
      

      
      All three of these factors or aspects are interrelated.

      
      A discussion of risk categories and the process of assessing risks in each of these
         categories can be found elsewhere.[3]   Similarly, there are many descriptions of risk typically assigned to private and
         public partners, including those that may be shared. Conceptually, optimal risk occurs
         when there is a balance between risk and reward. To the extent that the risks are
         overestimated, the resulting analysis is biased toward a specific project in favor
         of using the P3 approach (Office of AG, Ontario, 2014). To the extent that risks are
         seriously underestimated, as has been the case with overly optimistic forecasts of
         travel on a greenway roadway, higher than anticipated public costs are likely, and
         the P3 project must be judged as less than successful. 
      

      
      If all of the risk has been assigned to one partner and evidence suggests that sharing
         should have occurred, because the partner is not able to effectively manage the risk,
         then optimal risk is less likely to occur. To the extent that risks cannot be correctly
         assigned, because there is too much uncertainty to assess them correctly, public and
         private partners should agree to share the risk (Bensaid & Marty, 2014). For example,
         traffic revenue risk sharing can occur via a number of methods, including establishing
         a minimum revenue guarantee, as well as a toll revenue cap (Ashuri, Kashani, & Lu,
         2010). If traffic revenues fall below 90 percent of projected revenue, for example,
         the public partner could reimburse the private partner a specified amount. This amount
         may vary, with a lower amount occurring after the first year’s of operations. Likewise,
         if revenue exceeds a specified amount, for example, 110 percent of forecasted traffic
         revenue, a portion of this revenue would be returned to the public partner.[4]   
      

      
      Assuming that risks have been optimally assigned and shared at the time of contract
         award and some risks are to be assumed by the private partner, further challenges
         remain. Risk transfer may not occur. For example, the final contract may reflect a
         sharing of risks to obtain needed permits, even though the VfM analysis indicates
         these would be transferred entirely to the private partner (Office of AG, Ontario,
         2014). Additionally, the only way to conclude that construction risks have been transferred
         is if it is determined that when cost overruns occur, the private partner will assume
         those costs without altering construction plans that had been agreed to previously.
         In the case of the Sea to Sky Highway P3 project, discussed more in detail in chapter
         5, an example of risk not being transferred occurred when construction of off and
         on ramps were replaced with stop lights (Cohn, 2006). Other instances in which demand
         was less than anticipated have led to higher public-partner contributions (Edwards
         et al., 2004). The savings calculated by VfM analyses when the decision to adopt the
         P3 approach was made may not be realized without effective risk transfer.
      

      
      It has been identified that one of the reasons private partners are willing to accept
         greater risk is that they have experience in creating maximum efficiencies during
         operations and maintenance, as they do not wish to experience bankruptcy (Sarmento
         & Rennebog, 2014). To the extent that bankruptcy is a viable option in the face of
         high costs for demand and operations costs that occur, however, risk transfer is also
         limited or non-existent. Since the public partners are ultimately responsible for
         maintaining the service or keeping the roadway available for travel, the public must
         assume the functions performed by the private partners when bankruptcy occurs, leading
         to higher costs than were identified when the P3 contract was initially completed
         (Edward et al., 2004).
      

      
      Discount Rate Choice

      
      The choice of the discount rate (DR) chosen as part of the VfM is a crucial determinant
         of the final analysis. The higher the discount rate chosen, the greater the risk that
         the concluding analysis will bias a P3 option, as compared to alternative means of
         building a roadway. To the extent that there is no one accepted or “correct” discount
         rate,[5]    there is a greater need to apply sensitivity analysis to the VfM calculations,
         by applying a range of discount rates to identify a range of VfM-based conclusions.
         
      

      
      Moreover, the more the DR is above the current rate of inflation or the current cost
         of borrowing money, the greater the likelihood that the public will perceive that
         the VfM analysis is invalid, and that any decision to proceed with a P3 approach may
         reflect a lack of accountability for the public interest. As discussed by the California
         legislative analysis of the Presidio Parkway Business Case that included applying
         a discount rate of 8.5 percent, accepting the legislature’s recommendation of a 5
         percent DR would have resulted in the choice of a DBB or DB option over the DBFOM
         selection that was chosen (Taylor, 2010).
      

      
      Discount rate can be defined as

      
      
         [a] percentage by which a cash flow element in the future is reduced per year, applied
            exponentially. It is used to estimate how much money would have to be invested currently,
            as a rate of return equal to the discount rate, in order to yield the cash flow in
            the future. (DeCorla-Souza, 2013)
         

         
      

      Analyzing various factors should contribute to the choice of a discount rate. A riskier
         project requires a higher internal rate of return (IRR) than a lower risk project,
         as the interest paid to obtain funding from equity investors and banks would be higher
         than if the project were less risky. Ideally, the cost of obtaining this capital should
         constitute a significant determinant of the discount rate choice.
      

      
      As a result, the appropriate discount rate should vary for each potential P3 project.
         As indicated by Infrastructure Australia guidelines, for example, systematic risk,
         present in almost all P3 contracts, should be separated from specific project risk.
         The determination of systematic risk includes factors, such as demand risk related
         to the level of “general economic activity,” unexpected inflation and increased risk
         of economic downturns. After an assessment of the amount of systematic risk that will
         be transferred to the private partner is made, the discount rate to be used is determined
         (Infrastructure Australia, 2008). 
      

      
      Borrowing costs may vary during each year of the construction phase, as well as throughout
         operations and maintenance phases, since the cost of capital will vary at different
         time periods throughout the P3 contract. As indicated by Partnerships BC, the most
         valid, accurate discount rate must recognize these varying costs, resulting in what
         is called a Weighted Average Capital Cost (WACC) (Partnerships BC, 2012).
      

      
      The key issue is to what degree the cost of obtaining the capital should be separated
         from the cost of using the capital when determining the discount rate. Some sources
         suggest that part of the discount rate calculation should include some risks with
         using capital, as there are limitations to usual risk analysis, including the choice
         of the probability percentile that the identified risk will actually occur, in addition
         to the potential correlation or interaction among risk types and the “unknown unknowns”
         or those risks omitted from the initial risk analysis, because they are completely
         unanticipated (Infrastructure Australia, 2008).
      

      
      On the other hand, some sources suggest that the cost of using capital will be reflected
         in the choice of risk premiums attached by bidders when determining costs of a project
         for each risk type, depending on their analysis of the degree to which different risk
         types will occur. To choose a higher discount rate that reflects these risk premiums
         is “double counting” the risks, and will have the impact of further biasing the resulting
         decision in favor of the P3 alternative (DeCorla-Souza, 2013).
      

      
      For example, in the I-595 VfM analysis, FDOT assumed that the base construction costs
         proposed by the bidders would include a 5 percent cost overrun risk premium. This
         was chosen as a “medium to conservative” estimate, given that the proposed project
         was not considered highly risky and was based on past experience with DB projects
         (Parker, 2009: 23). The final 2009 revised VfM analyzed various scenarios, including
         one that did not assume any adjustment in the cost made by bidders for risk, and one
         that included a 10 percent adjustment in the cost for risk. In the former case, the
         resulting VfM was a minus $13M (-.07 percent), whereas assuming the 10 percent risk
         adjustment, the resulting VfM for the DBFOM P3 option was $244M or 12 percent better
         than other alternatives (Parker, 2009: 31).
      

      
      Although the WACC approach does recognize that risks will vary throughout the life
         of a P3 project, and that the cost of borrowing capital will also vary, choosing a
         higher discount rate, a portion of which reflects risk, has drawbacks. Choosing a
         discount rate that only reflects the cost of borrowing capital, and not reflecting
         the use of that capital for construction or operations costs, is preferred. Estimations
         of the risk premium added by bidders for construction overruns, for example, can be
         made separately from the choice of a discount rate. Overall, given the complexity
         of risk assessment, the best approach is to run a sensitivity analysis using a variety
         of risk assumptions and discount rates, and report the results in the overall business
         case analysis.
      

      
      Business Case Analysis

      
      All of the analyses discussed above have limitations. A commitment to an overall business
         case analysis incorporates B/C analysis and VfM analysis with a goal of overcoming
         these limitations, thereby more fully supporting the P3 approach choice (World Bank
         Institute, 2013).
      

      
      There are a variety of names that are given to business case analysis, including scoping
         study and feasibility analysis. The business case can also contain a variety of analyses,
         including different combinations of benefit cost assessments and VfM considerations.
         The business case can reflect, in large part, provide a summary of these analyses,
         in addition to the results of MPO processes and related decisions, as well as a proposal
         to proceed with a P3 approach to build a roadway. The benefit of requiring a business
         case to be crafted includes making sure that the public partners have performed sufficient
         “due diligence,” resulting in furthering public support, increasing accountability,
         and avoiding perceptions of making decisions that are not in the public interest (Edwards
         et al., 2004). To the extent that the above mentioned aspects of the planning phase
         have already occurred, the business case analysis may largely consist of a summary
         of these efforts. To the extent that previous steps have omitted key information or
         data, these can be captured in the business case analysis.
      

      
      Commonly found in business case analyses are the following components:[6]   
      

      
      Future Service Delivery: Objectives and Plans—this component contains analyses that specify the objectives identified  in the project,
         that is, fulfilling or meeting the need for the project, as identified in the first
         phase above. Both present and future demand must be identified. For transportation
         projects, current and future travelers, level of service roadway analysis, as well
         as references to planned economic development could be considered in this component.
         Any review process and previous analysis, such as those resulting from MPO deliberations,
         should be placed here.
      

      
      Service Delivery Options—analyses that specify in more detail the objectives and scope of the project and
         reviews all service delivery options, including how each option is linked to and will
         achieve the objectives established. Each option should be analyzed in terms of time
         frame for completion, for example, determining whether the traditional build-bid approach
         will take longer than a P3 approach, and identifying and supporting the one that is
         preferable. For a new roadway project, alternative routes could be identified. To
         meet area or corridor mobility goals, consideration of bus transit, light rail, and
         other means of moving travelers could be considered. Any legal or statutory limitations
         or constraints should be identified (USDOT, 2013).
      

      
      Procurement Options—all options for choosing the private partners or contractors to deliver the service
         are described and evaluated. Benefit cost and VfM analysis should be performed, resulting
         in support for a specific P3 option (Katsanis, 2010). Limitations of the analysis,
         including quality of data available for the PSC analysis, should be identified (USDOT,
         2013).
      

      
      Accounting and Funding Analysis—one key question to be answered is the extent to which the public can “afford” the
         project. Projected payments and sources of revenue should be presented in the form
         of an “affordability” analysis, along with identifying the financial system and relevant
         accounting procedures.
      

      
      Another example can be found in the recently updated (November 2014) Implementation
         Manual issued by P3 Virginia Office. The manual outlines more specific steps and policies
         that add to the content of the business case, as well as identifying a specific review
         process that should occur before the P3 approach is chosen (Office of P3 Virginia,
         2014). This update was created in response to a resolution passed by the Commonwealth
         Transportation Board:
      

      
      
          To include more direct Oversight Board involvement, enhance public involvement, transparency,
            and the competitiveness of the P3 process, and provide better identification and management
            of project risks. (Office of P3 Virginia, 2014: 12)
         

      

      
      Initial “high-level screening” provided by the P3 Virginia Office includes criteria
         such as
      

      
      
         	
            
            project complexity,

            
         

         
         	
            accelerated project delivery potential,

            
         

         
         	
            transportation priorities,

            
         

         
         	
            potential greater efficiency using P3 approach,

            
         

         
         	
            risk transfer potential, and

            
         

         
         	
            potential revenue sources (Office of P3 Virginia, 2014: 22).

            
         

         
      

      
      Additional review includes a more detailed screening review that, in part, requires
         consideration of project delivery approaches other than the P3 approach.
      

      
      Phase Three: The Procurement Process—Pre-Award

      
      After a roadway project has completed the planning phase and the P3 approach is deemed
         to be preferable, then the procurement process begins. It ends when the private partners
         have been chosen and the contract is awarded. Goals of this process include:
      

      
      
         	
            
            Choosing the private partners who will provide the most benefits compared with costs
               and the best value for money.
            

            
         

         
         	
            Choosing private partners who are estimated to provide the highest or greatest project
               goal achievement.
            

            
         

         
         	
            Maximizing the flexibility necessary to arrive at the most optimal means to build
               the roadway, allowing for suggestions of innovation and creativity by bidders.
            

            
         

         
         	
            Lowering the time and cost needed to complete the procurement process, that is, lowering
               transaction costs.
            

            
         

         
         	
            Avoiding power imbalances among public and potential private partners while negotiating,
               known as “deal drift.”
            

            
         

         
         	
            Maximizing adherence to the public interest over the 30–50 year life of the contract
               or partnership.
            

            
         

         
      

      
      To some extent, efforts to achieve these goals will conflict, as for example lowering
         transaction costs may lead to choosing less than optimal private partners. Choosing
         the most flexible procurement process, in addition to involving negotiation among
         bidder teams could result in less amount of time spent during pre-award as well as
         better VfM. Achieving the optional procurement process must result in balance among
         competing goal achievement efforts as much as possible.
      

      
      Negotiation among top-rated bidders—in essence inviting bidders to help solve the
         problem or meet the need, should be maximized. Two examples of this approach are discussed
         below: Competitive Dialogue (Europe) and Invitation to Negotiate (Florida). 
      

      
      Competitive Dialogue

      
      Competitive Dialogue, created in 2004 by the European Union, is designed specifically
         to address “particularly complex contracts” and is explicitly linked to the creation
         of infrastructure P3s (Burnett, 2009). Complexity is defined as relevant to one or
         both of two instances, when contracting authorities
      

      
      
         	
            
            are not objectively able to define the technical means . . . capable of satisfying
               their needs or objectives; and/or
            

            
         

         
         	
            are not objectively able to specify the legal and/or financial make up of a project
               (European Commission, n.d.).
            

            
         

         
      

      
      Technical complexity includes the lack of ability to ascertain which of several possible
         solutions may be best. The financial complexity of a project includes the willingness
         of a contracting authority, for example, a transportation agency, to build a roadway
         at the least cost possible by allowing the bidders to suggest the means of doing so.
         Competitive Dialogue provides the flexibility to negotiate the lowest cost approach,
         as supported by financial markets, including changing the contract from a DBFOM to
         an alternative approach if appropriate (European Commission, n.d.).
      

      
      Other relevant aspects of Competitive Dialogue include:

      
      
         	
            
            Contracting authorities can discuss all aspects of the contract with bidders (minimum
               of three).
            

            
         

         
         	
            Discussions or negotiations can occur in stages.

            
         

         
         	
            It ends when the contracting agency determines its needs have been met; each bidder
               issues a last and best final offer.
            

            
         

         
         	
            After the final offer, the evaluation of all bidders’ proposals occurs; there is no
               additional negotiation allowed with the preferred bidder.
            

            
         

         
      

      
      The benefits of the Competitive Dialogue approach include:

      
      
         	
            
            Allows public officials to remain open to innovative/creative ideas coming from the
               proposer; alternative procurement means do not (Burnett, 2009).
            

            
         

         
         	
            Allows for more complete information to be gathered about each bidder, avoiding the
               risk that insufficient information will be collected.
            

            
         

         
         	
            Avoids “deal drift” in which the preferred bidder, if identified by an alternative
               procurement means, can prolong the procurement process and bargain from a position
               of strength.
            

            
         

         
         	
            Less risk of a challenge from bidders not awarded the contract.

            
         

         
         	
            Clearer audit trail for subsequent VfM analysis (Desscan & McCann, 2012).

            
         

         
      

      
      A common procurement alternative, often present in a Request for Proposal process,
         results in a scaled listing of bidder proposals, with one achieving the highest evaluation
         score and others ranked below it. Typically, negotiation occurs with the preferred
         bidder, and the potential for negotiations to occur with the second ranked bidder
         if those with the highest rank are deemed unsuccessful. This process can lead to protracted
         negotiations with the preferred bidder, as no real competition exists, while the likelihood
         of negotiating with the second preferred bidder is slight (Office of Governmental
         Commerce, 2006).
      

      
      One factor in ensuring that the Competitive Dialogue process is effective and efficient
         is the extent to which there is flexibility in the design of the roadway at the start
         of the process. In one case study, the Coen Tunnel project (the Netherlands), the
         alternative of building an entirely new tunnel was not accepted by the government,
         even though this was suggested during the Competitive Dialogue process. A new tunnel
         was considered too drastic a change to designs based on previously completed planning
         efforts. (Hoezen, Van Tutten, & DeWulf, 2010). In other instances, such as the LBJ
         Express lanes (Texas), the original design required dual tunnels to expand managed
         lanes. Although Competitive Dialogue was not the procurement approach applied, the
         flexibility of the procurement approach permitted Cintra, the winning bidder, to suggest
         alternatives to using this roadway approach, leading to savings of over $250M (Ugarte,
         Guiterrez, & Phillips, 2012).
      

      
      Invitation to Negotiate

      
      Invitation to Negotiate (ITN) is permitted under Florida Statutes [287.057]. Of the
         three procurement processes permitted by Florida law, ITN is designed to elicit the
         best value from the bidders’ proposals. The Request for Proposal (RFP) and Invitation
         to Bid (ITB) processes are focused on balancing the best price with the best quality.
         Also, if an agency chooses an RFP approach
      

      
      
         [t]he agency does not anticipate a need to revise the solicitation and proposals after
            initial receipt [287.057]. ITN should be used when negotiations may be necessary to
            receive the best value, [287.012(17)] because it is recognized that the use of an
            ITB or RFP will not result in the best value [287.057(3)].
         

         
      

      Additional reasons or benefits of using ITN concern the nature of the products or
         services being purchased, in addition to the benefit of maximizing the flexibility
         of the bidders in choosing the means of achieving the desired outcome. It is best
         to use ITN when
      

      
      
         	
            
            the products/services are of high complexity,

            
         

         
         	
            the resulting products or services will be highly customized (Lawther, 2007),

            
         

         
         	
            value or process engineering may be required,

            
         

         
         	
            innovative solutions are sought, and

            
         

         
         	
            performance measures and performance-based contracts are required (Rothman, 2004).

            
         

         
      

      
      Ultimately, the value of using ITN lies in the value of negotiation, thereby allowing
         bidders and public partners to verbally discuss possible alternative, innovating ways
         of achieving the goal/meeting the need:
      

      
      
         Negotiation offers the greatest flexibility of the three methods discussed, allowing
            both the requirements of the agency and the proposal of the respondent to be repeatedly
            improved after the initial solicitation and response. (Rothman, 2004)
         

         
      

      As supported by both competitive dialogue and invitation to negotiate, 
maximizing the flexibility of the procurement approach requires dialog and negotiation
         among those representing the public partners and the bidders or prospective private
         partners. Without using these approaches, the resulting solution and project may not
         produce the best outcome or provide the highest value for money.
      

      
      Phase Three: Key Contract Issues

      
      An evaluation of a P3 project must include some analysis of contract components that
         may be considered essential to a successful project. Some of these can be found in
         other recommended documents, while others have evolved as the result of “bad outcomes”
         or analysis made in hindsight. The following is not intended to be a complete list.
      

      
      The elements of an optimal P3 contract should build upon the analysis made in the
         planning stage, and should contain those aspects that provide a framework for the
         relationships among all partners during the post contract award period. The results
         of benefit cost analysis, as well as the VfM analysis—especially dealing with risk
         transfer—should strongly influence the content and design of the P3 contract. As such,
         it should be as clear and as certain as possible by outlining the roles and responsibilities
         of the public and private partners as much as possible.
      

      
      The most significant element or aspect relevant to the design of a P3 contract is
         thus relevant to performance requirements and payment mechanisms (World Bank Institute,
         2012). It is anticipated that all of the contract design elements will be subject
         to negotiation. The discussion below reflects key issues that may appear, and provides
         guidelines or solutions. 
      

      
      The contract should specify

      
      
         	
            
            the criteria or measures by which the performance of the private partner will be measured;

            
         

         
         	
            the mechanisms or processes by which performance data will be collected and evaluated;

            
         

         
         	
            the standards by which the measures will be assessed and penalties and/or incentives
               applied; and
            

            
         

         
         	
            the payment amount and mechanism resulting from the performance, including penalties
               for not meeting identified standards.
            

            
         

         
      

      
      The context within which to best assess the effectiveness or success of a performance
         management system can be best viewed in terms of the payment mechanism associated
         with the performance. Two contexts can be identified:
      

      
      
         	
            
            User fees payment mechanism.

            
         

         
         	
            Availability payment mechanism with performance measures and standards (Farquharson,
               Torres de Mastle, & Yescombe, 2011; Bensaid & Marty, 2014).
            

            
         

         
      

      
      With the user fee payment type of P3, the private partner or concessionaire performs
         design, build, finance, operate, and maintain functions (DBFOM) over a long-term contract
         and collects all fees or tolls to pay for incurred costs, including financing and
         profit. In doing so, all demand risk is assumed, along with the technical and construction
         risks associated with road building for a greenway project. It is assumed that the
         acquisition of this risk is a sufficient incentive to maximize efficiencies during
         operations and maintenance periods, as well as throughout construction. Although measures,
         such as safety and road smoothness may exist, penalties for not meeting standards
         may not exist, as well, since no payments from the public partners are provided.[7]   
      

      
      In contrast, the public partners assume all demand risk using the availability payment
         approach. Given that there is no link between usage and payment, without the implementation
         of a much more formal performance measurement system, there are a lack of incentives
         for the private partners to operate as efficiently and effectively as possible.
      

      
      An alternative to these two approaches involves the sharing of risk between public
         and private partners, as well as employing performance measures to ensure maximum
         efficiency. Demand risk and relevant revenue sharing are discussed in the following
         section, followed by a more in-depth analysis of availability payments, in addition
         to a performance management system and the its characteristic issues.
      

      
      User Fee Issues and Contract Alternatives

      
      Sharing Demand Risk

      
      Demand risk should be allocated to the partner most able to control it. In many cases,
         this is the private partner. The greater the uncertainty of the demand risk, however,
         the more this risk should be shared by public and private partners. If all of the
         risk is transferred to the private partners, the risk premium demanded may result
         in the project cost being much higher than if the risk is shared. Sharing the risk
         caps the amount of risk absorbed by the private sector (Iossa, Spagnolo, & Vellez,
         2007). The more the risk is shared, however, the lower the incentive to the private
         partner to provide efficient and effective service quality.
      

      
      Revenue sharing could occur, instead of or in addition to demand risk sharing. Public
         partners can subsidize part of the construction costs by providing payments to meet
         construction milestones. These may not be recoverable if the project receives less
         revenue than expected, as senior debt would be paid first after operations have begun
         (Yescombe, 2007). In order to reduce tolls to more publicly acceptable levels, a subsidy
         for operating costs could be provided in lieu of the projected toll shortfall. Similarly,
         grants or subsidies can occur through the identification of either a fixed or variable
         amount needed to support operating costs.
      

      
      Revenue guarantees, which may occur to lessen the potential for private partner bankruptcy
         or the need for renegotiation, must be chosen carefully. If the public sector were
         willing to guarantee 100 percent of what is needed to cover operating costs and pay
         debt and equity investors, the availability payment approach may be preferable. The
         guarantee, then, should be less than 100 percent of what is needed to cover all expenses
         and profit. Guarantees can take the form of a fixed amount, a percentage of expected
         revenues, or a sliding scale, with a higher percentage during the ramp-up period than
         in later years of operations (Yescombe, 2007).
      

      
      User Charge Rates and Changes

      
      If demand risk is fully assumed by the private partners or is shared by public partners,
         key contract issues include rate setting and adjustment of user fees. Options range
         from the private partners having full control over rate setting to full government
         regulation, with rates being dictated by the public partners (Eno, 2014). The key
         issue is identifying under what circumstances the user fees will be allowed to change
         either at the rate of inflation, for example, or due to an increase in costs or other
         reasons (World Bank Institute, 2012).
      

      
      Optimal user fees and change rates are difficult to determine, as the unknown factor
         is the traveling public’s “willingness to pay.” If rates are too high, then ridership
         is likely to fall; if rates are too low, then insufficient revenue results and nearby
         non-tolled highways suffer greater congestion. The history of the Dulles Greenway
         P3 reflects a series of changes in fees over time, as the private partners attempted
         to identify rates that maximized usage (Boardman & Vining, 2010). When SanDag took
         over the South Bay expressway after the private partner declared bankruptcy, rates
         were lowered significantly to encourage more ridership (San Diego Association of Governments,
         2011).
      

      
      If public partners are sharing demand risk, then allowing private partners maximum
         control over rate setting would risk a choice of rates that diminish ridership, requiring
         higher revenues to be paid by public partners. In contrast, allowing public partners
         complete control over rate setting may result in no rate increases over a long period
         of time, as illustrated by the situation faced by the Indiana Turnpike prior to leasing
         the roadway to the Indiana Toll Road Concession Company (Gilroy & Aloyts, 2013).
      

      
      Removing some control over rate setting from any partners in a P3 project lessens
         the risks of decisions made that do not result in optimal revenue collection. State
         statutes that support and require rates to rise at least by the rate of inflation
         provide some public interest protection. One example is found in the State of Florida
         Statutes:
      

      
      
         Notwithstanding any other provision of law, the department, including the turnpike
            enterprise, shall index toll rates on existing toll facilities to the annual Consumer
            Price Index or similar inflation indicators. Toll rate adjustments for inflation under
            this subsection may be made no more frequently than once a year, and must be made
            no less frequent than once every 5 years, as necessary, in order to accommodate cash
            toll rate schedules. Toll rates may be increased beyond these limits, as directed
            by bond documents, covenants or governing body authorization or pursuant to department
            administrative rule. [338.165 (3)]
         

         
      

      Some flexibility is inherent in this section, as tolls do not have to be raised annually.
         The advantage of doing so, however, is that the percentage increase is smaller and
         less noticed by the traveling public. With the advent of electronic tolling, it is
         administratively easy to charge and collect small percentage increases.
      

      
      Shadow Tolls or Public-Partner Usage Fees

      
      Sharing demand risk can be based solely on user charges or “shadow tolls,” in which
         the public partner pays an amount per vehicle or equal to the miles traveled per vehicle.
         It is an approach that allows all demand risk to be transferred to the public partner,
         or, if appropriate, some risk sharing may occur. The choice of bands and amounts for
         each can still depend on forecasted demand, providing similar incentives to private
         partners during O&M.
      

      
      According to Yescombe (2007), in part based on the experience of Portugal, four travel
         bands can be identified. The first band reflects the most conservative traffic estimate,
         and results in an amount intended to cover operating costs and debt service. The second
         band produces an amount that covers the investors’ base case—or minimum acceptable
         amount—in terms of producing an acceptable internal rate of return. The third band
         provides an incentive, increasing profit or return to investors, and the fourth band
         identifies the limit beyond which no public payment will be forthcoming.
      

      
      A different four band design is offered by Gatti (2008). The first band covers fixed
         O&M costs and senior debt service; the second band includes estimates of variable
         operating costs and subordinated debt service; the third band provides dividends for
         investors; and the fourth band identifies no public payment.
      

      
      Advantages to the public partners of shadow tolling include:

      
      
         	
            
            Incentives exist for the private partner to complete construction as soon as possible,
               and managing the resulting roadway/facilities efficiently.
            

            
         

         
         	
            Private equity investment may be increased, as a more consistent revenue stream is
               attractive and the overall demand risk may be lowered.
            

            
         

         
         	
            Public financial contributions are capped, along with the IRR for 
private investors, removing the existence of “windfall” profits (Gatti, 2008).
            

            
         

         
      

      
      When demand risk is shared, a significant challenge is ensuring sufficient incentives
         exist for private partners to operate as efficiently and effectively as possible,
         while encouraging usage. If revenue bands are used as described, analysis of optimal
         bands should reflect the extent to which rates proposed by the bidders actually reflect
         projected operational costs—plus any risk premium that is deemed appropriate. The
         more demand risk is shared, that is, retained by the public partners, the greater
         the emphasis on the importance of performance measures and standards, as discussed
         below. The challenge is to provide sufficient incentives to maintain optimal operational
         performance.
      

      
      Preventing Windfall Profits

      
      News that private partners have made “windfall profits” will likely erode public support
         for an on-going P3 project and for future projects. As much as possible, contract
         language should prevent windfall profits from occurring. Public-partner sharing of
         such profits is one approach that would limit criticism.
      

      
      Two scenarios are relevant:

      
      
         	
            
            Demand risk is entirely assumed by the private partner and demand is higher than expected,
               leading to larger than predicted private partner profits.
            

            
         

         
         	
            Refinancing occurs, allowing for greater private partner profits. Refinancing is likely
               to occur, no matter how much demand risk is shared.
            

            
         

         
      

      
      Revenue Sharing: Bands can be created that specify the percentage of profit in reference
         to the base case IRR. A banded revenue sharing arrangement can be identified where
         the public partner receives a greater share of toll revenue as revenue increases and
         the subsequent rate of return for the private partner increases. For example, in the
         original P3 contract for the Pocahontas Parkway (Virginia), public partners were to
         receive: 
      

      
      
         	
            
            40 percent of real net cash flow after IRR on total investment = 6.5 percent;

            
         

         
         	
            80 percent of real net cash flow after IRR = 8.0 percent;

            
         

         
         	
            4.65 percent of gross revenue until IRR on equity = 11 percent;

            
         

         
         	
            9.3 percent of next band of gross until IRR = 15 percent;

            
         

         
         	
            50 percent of all further gross revenue (Hedlund, 2007).

            
         

         
      

      
      Sharing of Refinancing Gains: There are at least three sources of such profits:

      
      
         	
            
            Initial high returns on equity investment—occurring before P3 contract award;

            
         

         
         	
            Refinancing of debt; and

            
         

         
         	
            Sale of equity holdings—occurring at any time after P3 contract award, most likely
               after construction is completed
            

            
         

         
      

      
      There are several challenges with understanding and defining profit, and communicating
         the appropriate message to the public. There must be the recognition that the amount
         of risk in a P3 project lessens over time for a successful P3 project, as once construction
         is completed the risk associated with the ramp up period decreases. At a later time
         period, operations and maintenance risk will be reduced. Equity investors in these
         time periods should be expected to achieve different internal rates of return (IRR).
         Since private investors are taking risk that the project will succeed, any gain they
         can obtain due to market forces—some may feel—is deserved and should be outside the
         control of public partners.
      

      
      If equity investors enter into a P3 contract at different time periods before the
         contract is signed, and those entering later receive a lower IRR than those who first
         agreed, then requiring the later investors to pay a premium for shares in the SPV
         limits the difference in IRRs between these groups of investors (Yescombe, 2007).
         This may occur, for example, if another investor commits to provide the balance of
         equity needed at the time of financial close. If the resulting IRR is not viewed as
         excessive, then this may be viewed as necessary to reach agreement to fund the P3
         project.
      

      
      Refinancing debt results in higher equity IRR, because increased cash flows can occur
         earlier in the project, even if the overall amount of cash paid out to the investors
         decreases over the life of the contract. However, the degree of success of the project
         must be taken into account, that is, determining to what extent the revenue collected
         by the private partners is the same as originally projected in the original P3 agreement.
         If it is higher than expected, then public partners should share in the refinancing.
         If it is less than expected, then any refinancing gains that result in the original
         IRR being met should not be shared.
      

      
      The considerations and issues relevant to the sale of equity holdings are similar
         to those for refinancing debt. Sales of initial equity investments made during construction
         are often made to secondary equity investors who are willing to accept a lower IRR
         over the remainder of the P3 project.
      

      
      Elements of Appropriate Contract Language: Refinancing language should contain the
         following elements:
      

      
      
         	
            
            The private partners must ask permission of the public partners to engage in any activities
               that can be considered in refinancing.
            

            
         

         
         	
            The reasons for the refinancing, associated processes and appropriate data must be
               conveyed to the public partners.
            

            
         

         
         	
            Sharing of refinancing gains among private and public partners must be identified,
               for example, 50 percent of all refinancing gains.
            

            
         

         
         	
            Refinancing language should include gains from resale of equity, as well as the refinancing
               of debt.
            

            
         

         
      

      
      Contract language should contain sufficient detail to ensure private partners do not
         engage in actions leading to hidden or windfall profits.
      

      
      However, given the various reasons and methods associated with refinancing, as well
         as the complexity of the relevant financial transactions, it may be best not to emphasize
         specific refinancing issues, but to instead identify a process by which public and
         private partners can share appropriate information in a timely manner.
      

      
      In the Sea to Sky P3 agreement, refinancing language indicates

      
      
         [t]he Concessionaire will not carry out any Qualifying Refinancing, unless the

         
         Concessionaire has obtained the prior consent of the Province, which consent will
            not be withheld if at the time the Qualifying Refinancing is contemplated and effected
            the Qualifying Refinancing will not materially and adversely affect the financial
            position of the Concessionaire or the ability of the Concessionaire to perform its
            obligations under the Project Documents or this Agreement or have the effect of increasing
            any liability of the Province, whether actual or contingent, present or future, known
            or unknown. Both the Concessionaire and the Province will, at all times, act in good
            faith with respect to any Refinancing.
         

         
      

      The Province will be entitled to receive a 50 percent share of any Refinancing Gain
         arising from a Qualifying Refinancing (Ministry of Transportation, 2006).
      

      
      Excerpts from the P3 contract for the I-595 Congestion Pricing project include:

      
      
         Concessionaire shall, as soon as practicable, submit to FDOT a summary outline of
            the proposed Refinancing, together with a schedule setting forth the various activities,
            each with schedule durations, to be accomplished from the commencement through the
            close of the proposed Refinancing. At least 35 days prior to the proposed date for
            closing the Refinancing, Concessionaire shall submit to FDOT draft proposed Financing
            Documents and all other relevant background information regarding the proposed Refinancing,
            including the proposed term sheet and the financial model showing how Concessionaire
            has calculated the Refinancing Gain. FDOT shall have up to 20 days to review and determine
            whether the proposed Refinancing (a) will result in a Refinancing Gain. If FDOT approves
            the draft proposed Financing Documents for further processing, Concessionaire shall
            submit final drafts of these documents, including updated versions of the background
            information previously submitted to FOOT for final review and approval, not later
            than ten days prior to the proposed date for closing the Refinancing. Concessionaire
            shall only proceed with the Refinancing upon receipt of prior written consent from
            FOOT, which will be provided no later than 5 days after receiving the final documents
            FDOT will receive a payment equal to 50 percent of any of Refinancing Gains received
            in connection with any Refinancing other than an Exempt Refinancing. FDOT will receive
            its portion of the Refinancing Gains in the manner provided in Appendix 11. (Florida
            Department of Transportation, 2011)
         

         
      

      The STS agreement does not specify any review or identification of the refinancing
         calculation process, allowing the private partner to specify how the gain will be
         calculated and the public partner share determined. It relies on the private partners
         to certify that refinancing will not result in greater debt or other negative outcome.
      

      
      In contrast, the I-595 refinancing language identifies a review and approval process,
         with public and private partners potentially negotiating the amount to be shared.
         This approach reflects a greater amount of accountability, as a more formalized process
         is identified.
      

      
      Availability Payments and Performance Measurement Issues

      
      Availability payments (APs) are periodic payments made over the life of a P3 contract,
         and that respond to specific efforts made by the private partner. These efforts can
         occur during the time periods devoted to operations or maintenance. In its simplest
         form, during the operation period, if a roadway remains open for a specified time
         period, then a corresponding AP will be made. If lanes on a roadway are closed for
         any reason, such as for maintenance purposes, incident management or snow removal,
         then the AP will be reduced according to a specified formula. This situation may reflect
         conditions of “pure availability”: unobstructed travel by motorists on the roadway
         (Dochia & Parker, 2009).
      

      
      Another category of APs refers to “constructive availability”: the use of

      
      
         performance, safety and quality criteria—specified in the contract, often providing
            the public owner with stronger metrics and management tools to assure a high quality
            service, then it may be able to apply to services it self-performs (Dochia & Parker,
            2009).
         

         
      

      These could include, for example, level-of-service performance measures used as the
         primary payment measure, involving the implementation of managed lanes.
      

      
      APs are similar to payments that would be made in the traditional design-bid-build
         roadway contracts. They act as incentives in the same manner as bonuses paid to a
         contractor, in order to meet early completion deadlines for a greenway roadway. The
         earlier a roadway is available for travel, the sooner the private partner will be
         paid.
      

      
      From the perspective of the private partner, APs have the benefit of limiting or entirely
         removing the traffic demand risk, as either no tolls are collected on the roadway
         or the public partner assumes all of the traffic demand risk by collecting the toll
         revenue. Another variation of APs would be similar to other forms of government subsidies.
         The private partner could collect tolls; with the public partner providing APs if
         toll revenue falls below a prescribed amount, making up the difference. 
      

      
      During the operations and maintenance periods, APs are tied to performance measures
         or Key Performance Indicators (KPIs). Data must be collected and monitored relevant
         to the KPIs, with corresponding levels of APs related to the KPIs achieved. If the
         data is not collected or if monitoring of KPIs does not occur, then the use of APs
         are simply another way the public sector borrows funds (Farquharson, Torres de Mastle,
         & Yescombe, 2011).
      

      
      Benefits of Availability Payments

      
      If demand is highly uncertain and revenue from user charges is difficult to predict,
         then using an AP approach can include the following potential benefits:
      

      
      
         	
            
            The use of Key Performance Indicators (KPIs) ensures that private partner performance
               will remain at high, specified levels.
            

            
         

         
         	
            Private partners are more attracted to P3 projects, as there is less risk.

            
         

         
         	
            The potential for private partner bankruptcy is likely to be reduced.

            
         

         
         	
            Public contributions to the overall cost of the P3 are capped.

            
         

         
         	
            Private profit is also capped, eliminating the likelihood of “windfall” 
profits.
            

            
         

         
         	
            Financing costs are less, since public bonds and other debt mechanisms can be accessed
               at a lower cost.
            

            
         

         
         	
            The cost of debt is lower, as debt service coverage ratios would be lower.

            
         

         
         	
            Greater transparency and public support for the P3 project can be more easily achieved
               because payment amounts are known.
            

            
         

         
         	
            Maintenance and future capital renewal costs are fully funded.

            
         

         
         	
            If demand is deemed to be more highly certain, and revenues projected to be very positive,
               then the AP approach provides a new revenue stream for the public partners.
            

            
         

         
      

      
      Challenges/Potential Problems with Availability Payments

      
      Availability risk does not disappear, and may increase. Availability risk can be defined
         as
      

      
      
         [a]n underperformance linked to the state of the PPP assets [that] results in services
            being partially or wholly unavailable, or where these services fail to meet the quality
            standards specified in the PPP contract. (European PPP Expertise Centre, 2011b)
         

         
      

      By removing the demand risk from the P3 contract, there is a potential disincentive
         for the developer during construction to use resources in ways that optimize asset
         usage. During operations, the private partner may meet minimum performance standards
         to limit availability risk, but will have no incentive to go beyond these standards,
         as the payment received remains constant. Furthermore, if more travelers are using
         the road, operations and maintenance costs may increase, further reducing profit (Ugarte,
         Guiterrez, & Phillips, 2012).
      

      
      Additional related challenges refer to the KPIs chosen and the resulting enforcement
         or contract management system created. Optimal KPI choice results in measures that
         reflect achievement of the project and societal goals. The choice of penalties and
         enforcement of them by public partners must be ongoing and accepted as part of the
         relationship among partners after contract award.
      

      
      In addition, the benefit of assigning all demand risks to the private partners must
         be captured in a different way, if demand risk is retained by the public partners.
      

      
      
         The single most important reason for allocating demand risk to the private sector
            is so that the private sector can act as a reasonability and feasibility check for
            government agencies. . . . By allocating demand risk to the private sector, the public
            sector eliminates the risk of overestimating or underestimating project scope. (Ugarte,
            Guiterrez, & Phillips, 2012)
         

         
      

      The risk is that with an AP P3 approach a true partnership will not occur, and the
         relationship among the public agencies and private contractors reflect more than found
         in privatization contracts and not P3s (Forrer et al., 2010).
      

      
      Availability Payments and Key Performance Indicator
Choices and Issues
      

      
      These could include, for example, level-of-service performance measures used as the
         primary payment measure involving the implementation of managed lanes.
      

      
      Garvin et al. (2011: 5) offers useful definitions of performance measures and key
         performance indicators:
      

      
      
         Performance measures are derived from the programmatic levels of service sought by
            the transport agency and imposed contractually as broad classifications of desired
            outcomes required of the contractor.
         

         

         
         Key performance indicators are more specific milestones in or components of performance
            measures that serve as precursors to indicate progress toward the eventual achievement
            of the desired performance measures.
         

         
      

      KPIs can be further categorized by

      
      
         	
            
            Project Faults: roadway may be judged constructively unavailable even if travel on
               the roadway still occurs; e.g., failure to meet pavement smoothness standards; reduction
               in payments as a result can be adjusted by segment and time of day.
            

            
         

         
         	
            Non-Compliance Points: failure to meet minimum performance requirements; failure to
               meet maintenance requirements (Harder, 2009).
            

            
         

         
      

      
      To further assess relevant issues, it is useful to identify different categories or
         types of KPIs or performance measures. Each category can be distinguished by the degree
         of control that the P3 project has over the potential outcomes or outputs. At the
         broadest or highest level, societal goals such as safety or congestion mitigation
         may be likely. Agency goals and P3 project goals are more relevant to a P3 contractual
         arrangement. To the extent that all three are the same or can be aligned, the contract
         has greater potential for being judged effective or successful.
      

      
      A related issue is the extent to which the agency or the contractor specifies or agrees
         to the measure prior to contract award; plus, the degree to which the private partner
         is given control over choosing appropriate materials and processes without agency
         specification. With P3 contracts, the intent is to allow contractor discretion as
         much as possible, thus supporting potential innovation and permitting the contractor
         to align construction efforts in light of saving future O&M costs. The challenge,
         then, is to align the outcomes of decisions such as those regarding the choice of
         roadway materials with efforts made to achieve higher level agency and societal goals
         and corresponding measures such as increased traveler safety (Lawther & Martin, 2014).
      

      
      Once the appropriate measures are chosen and the data collected, an associated issue
         is the amount of time allowed for the private partner to solve the problem or correct
         the deficiency. If the response time allowed to remediate pavement smoothness deficiencies
         is 12 months, for example, as found in the P3 contract for the Golden Ears Bridge
         (Garvin et al., 2011), the risk is that the road roughness, and resulting safety and
         reliability issues may worsen before the private partner resolves the problem.
      

      
      Optimal KPI Choice and Related Contract Components

      
      Ideally, the KPI’s chosen and related contract components should have the following
         characteristics:
      

      
      
         	
            
            They should be the same measures or closely aligned with the measures chosen to evaluate
               goal achievement.
            

            
         

         
         	
            KPIs should be chosen as early in the P3 process as possible, for example, in the
               benefit cost analysis or business case analysis prior to the start of the procurement
               phase.
            

            
         

         
         	
            KPIs should include measures of congestion relief and safety goals as much as possible,
               as these are those most in line with agency and societal goals, and better understood
               by the traveling public.
            

            
         

         
         	
            Standards and penalties could be issues negotiated with private partners.

            
         

         
         	
            Management plans and related policies/procedures that impact measure achievement could
               be devised after contract award.
            

            
         

         
         	
            Data collection hardware/software and appropriate review processes should be established.

            
         

         
         	
            Measures and standards may evolve over time, and require adjustment during the operations
               and maintenance phase.
            

            
         

         
      

      
      An optimal performance management system should result. AASHTOs Task Force on Performance
         Management, for example, outlines the components of an effective or valid Performance
         Management System, which includes not only choosing measures but also
      

      
      
         [m]onitoring and reporting results—Track and report performance results to identify
            opportunities for improvement and allow adjustments to be made in the policy, in addition
            to the long-range planning process, resource allocations, delivery and operations.
            (Garvin et al., 2011: 16)
         

         
      

      Creating a performance management system that contains the above characteristics may
         be unfamiliar or daunting for prospective private partners in some contexts. As much
         as possible, the ITN or RFP should identify relevant aspects, if necessary. For example,
         in collecting data about average travel times that are relevant to achieving congestion
         relief goals, the use of appropriate sensing technology could be suggested or encouraged.
         Furthermore, choosing safety measures should require the private partners to collaborate
         closely with law enforcement personnel, as well as existing incident management programs
         managed by public partners. To the extent that incentives or payments can be identified
         along with the levels of standards needed to be achieved to receive the payments,
         this may be ideal.
      

      
      Phase Four: Post Contract Award

      
      The optimal relationships and actions during the post contract award time period should
         be characterized by all partners working effectively toward the P3 project and relevant
         societal goals, while maintaining high levels of transparency and accountability.
         To the extent that these are governed by the efforts made during the previous phases,
         the greater the likelihood of success in implementing the remaining years of the P3
         agreement.
      

      
      Identifying appropriate roles, problem solving processes, and policies and procedures
         may be challenging if past experience is minimal, especially if the individuals involved
         have not participated in past P3 efforts. The risk is that relationships will regress
         into those associated with traditional privatization or outsourcing contracts, in
         which the contractor works for the government. 
      

      
      Traditionally, the public sector retains a great deal of control over both the service
         delivery process, and the resulting output and outcomes. The nature of the relationship
         between government and contractors, then, can be characterized as vertical, as the
         private contractor role is to follow the direction of the government or agency representative.
         In contrast, a public-private partnership by definition encompasses a more significant
         decision-making role for private partners; one that is more horizontal, in which all
         partners should be considered as equals, all working collaboratively toward stated
         goals. A P3 contract is less likely to succeed if relationships are not cooperative
         and/or may become adversarial. 
      

      
      The following suggests characteristics of the post contract award process. Each aspect
         should be formalized, as much as possible. For example, a Contract Management Plan
         (CMP) could formalize all aspects, containing information about
      

      
      
         	
            
            the organizational structure for all stakeholders, their responsibilities for the
               management of the contract, their governance arrangements and the resources necessary
               to effectively manage the contract;
            

            
         

         
         	
            the risks, opportunities, and benefits that contract management activities and resources
               are intended to manage;
            

            
         

         
         	
            the method of managing the delivery of the contractual outputs, monitoring the contractor’s
               performance, and compliance with the requirements of the contract and its terms;
            

            
         

         
         	
            the approach to partnering with the contractor and how it will be measured and managed;
               and
            

            
         

         
         	
            how the plans for the management of the contract will be developed and implemented
               (Ministry of Defense, 2010).
            

            
         

         
      

      
      Ideally, the CMP could be written in earlier stages of the P3 contractual process,
         ideally before the contract has been awarded. Doing so would clarify the roles and
         relationships among all partners during the post contract award period. If a formal
         CMP is not adopted, the listed information should be identified as much as possible.
      

      
      The post contract award process can be divided into two periods:

      
      
         	
            
            Construction (years 1–5)

            
         

         
         	
            Operations and Maintenance (years 6–30)

            
         

         
      

      
      The relationships that are created during construction can be carried over into the
         O&M period. In a performance-based contract, as well as in a Design Build contract,
         the public partners monitor results, allowing private partners to choose the processes
         by which the roadway is built. As long as deadlines are met and predetermined construction
         quality standards are met, the public partner’s role is one of review and certification.
         If changes must occur and are initiated by the public partner, then change order procedures
         identified in the contract govern construction.
      

      
      Construction

      
      Optimal procedures and management approaches relevant to building a roadway are beyond
         the scope of this analysis. Several studies have reported that P3 agreements lead
         to a higher percentage of projects meeting construction deadlines and are completed
         “on time.” Furthermore, decisions made during the construction period will affect
         efforts exhibited during the operations phase that follows. To the extent that problems
         and issues arise during the construction impact future performance, they will be evaluated
         and resolved during the operations phase.
      

      
      Several assumptions are made about the P3 process that impact the construction phase.
         First, it is assumed that the public partners will review, during the procurement
         phase, the ability of the private partners to build a road using innovative, value
         engineering and other management approaches that maximize efficiency. A review of
         all potential bidders that respond to a Request for Qualifications will lead to a
         shortlisting of top-rated potential private partners. Given that the combination of
         contractors and sub-contractors will be unique to each P3 project, it must be assumed
         that the evaluation of bidder proposals—not matter what procurement approach is employed—will
         identify those who will build a roadway according to the needs of the traveling public.
      

      
      Second, to the extent that the planning phase has involved studies that have not only
         identified the need for a roadway but also have contributed some information about
         design alternatives, enough information should be available for the design build approach
         to facilitate subsequent private partner decisions concerning design and resulting
         construction. Third, since much if not all of construction risk has been transferred
         to the private partners, how unexpected construction related problems and issues are
         resolved by private partners is not relevant to an evaluation of the P3 process.
      

      
      Two aspects are relevant: public-partner initiated change orders, and continued risk
         management and monitoring. If change orders are necessary, it is assumed that standard
         contractual provisions for review, discussion and additional payment will be followed.
         In addition, continual risk management and monitoring should occur, identifying the
         extent to which the transfer of specific risks has actually occurred and/or need to
         be passed back to the public partners (National Audit Office, 2006). 
      

      
      Operations and Maintenance (O&M)

      
      The O&M period should be characterized by:

      
      
         	
            
            A specified governance structure and process, reflecting an ongoing positive relationship
               among all partners
            

            
         

         
         	
            Implementation of the performance management system established during the pre-award
               period
            

            
         

         
         	
            Continued, periodic interaction with stakeholders

            
         

         
      

      
      To the extent that the same individuals representing the public and private partners
         can continue their role in the O&M period, conflict is less likely. Optimally, the
         Performance Management System identified and discussed during the pre-contract award
         phase can add structure to all partners/relationships in the O&M period.
      

      
      Governance Issues: Structure and Process

      
      Characteristics of an optimal O&M governance structure and process include:

      
      
         	
            
            Identification of appropriate roles and role expectations of all partners

            
         

         
         	
            Formal, periodic meeting times of P3 Team

            
         

         
         	
            Consistent agenda and review processes

            
         

         
         	
            Decision-making processes identified

            
         

         
         	
            Creation of an “organizational culture” that is flexible, innovative, and evolutionary

            
         

         
      

      
      Role expectations for public partners include those aspects traditionally identified
         as contract monitoring, management or administration (Davison & Wright, 2007). Public
         partner representatives must review private partner efforts, assess them according
         to performance specifications, and issue incentives or penalties. Additional expectations
         not necessarily found in traditional contract administration include the adoption
         of issue resolution and problem solving decision making processes.
      

      
      The creation of the team that represents the public partners must be properly resourced
         and adequately trained. Ideally, this should be determined during the pre-contract
         award phase (Farquharson et al., 2011). It can be anticipated that the private sector
         will bring substantial resources to the table. The goal of the public partners is
         to balance the contribution of the public partners to avoid being overwhelmed by the
         scale of the resources contributed by the private partners.
      

      
      The publication of both the public and private sector proposed organizational charts
         for a project is a useful approach to necessary resource balancing. This would reveal
         any resource imbalance, and also empower the private sector to have a detailed understanding
         of points of contact and approval on the public sector side. If a project partnering
         meeting was held soon after contract award, the understanding of both public and private
         sector organizational arrangements could be reinforced through the establishment of
         personal relationships between the relevant parties (McQueen, 2013).
      

      
      Depending on the scope of the P3 project, the public-partner team could consist of
         time contributed by a variety of staff members, not all of which may be devoted to
         the project full time. The risk in choosing the number of staff and the amount of
         time devoted to a P3 project, though, is that the public side will underestimate what
         is needed. As a result, review of private partner performance, for example, may not
         be as sufficient as necessary (US GAO, 2002).
      

      
      The availability payment approach involves greater involvement of the government partner
         management team than if demand risk is completely transferred to the private partners.
         It is preferable to involve the public partner’s team in later stages of the procurement
         process to ensure familiarity with the contract, easing both construction and O&M
         time periods.
      

      
      Private partners will be required to provide performance reports, as specified by
         the performance management system identified in the P3 contract. These can be assessed
         in terms of the timeliness of these reports and the accuracy of the data. 
      

      
      The process by which the private partners identify problems and solve them must be
         a key aspect of optimal O&M. The creation of a performance management system can include,
         for example, an internal identification of problems and solutions by the private partners,
         followed by a review and extended assistance in problem resolution by the public partners.
         If the system is deemed inadequate, additional dialog and negotiations can occur to
         resolve outstanding issues (Lawther, 2006).
      

      
      A process must be established to link performance reviews with payments. This process
         should be formalized and documented to enable appropriate audit findings, with a specific
         review of each performance report by the designated contract management team member,
         in addition to subsequent interaction with the team member in charge of approving
         payments. If this process does not exist, the risk is that payments will be issued
         without collection of performance data and/or formal review or an appropriate assessment
         of what type of data is provided (Office of the AG, British Columbia, 2012).
      

      
      Additionally, there is a need to review risk sharing or allocation, and determine
         if it is appropriate as the O&M time period progresses. Ideally, this should reflect
         a continuation of processes begun during the construction phase.
      

      
      Overall, the optimal partnership creates a culture that allows for some flexibility
         to enable sensible approaches to be taken to problems and unforeseen issues (Farquharson
         et al., 2011). The very best partnerships are based on a positive, deliberate and
         structured approach to establishing and maintaining the partnership. The approach
         should be based on a simple philosophy—“magnets work better than handcuffs.” The establishment
         of an effective partnership requires a detailed understanding of the common and uncommon
         ground between both partners. It is also a requirement that both partners understand
         each other in some detail with respect to motivation and preferences. The whole objective
         is to avoid an “us and them” situation, and instead develop a situation of mutual
         respect and cooperative actions toward success on both sides (McQueen, 2013). 
      

      
      Stakeholder Involvement

      
      Traditional public involvement in infrastructure development has occurred during the
         planning stages of projects. Metropolitan Planning Organizations (MPOs) have employed
         a variety of techniques to engage citizens during the planning process. What has been
         missing, however, is public involvement in the post contract award or O&M time period.
         As stated by Duvall in 2007,
      

      
      
         The current policy framework largely disconnects highway users from the ownership,
            operation and management of highway assets despite the fact that users depend on these
            facilities and indirectly finance their existence. This disconnect weakens the facility
            owner’s incentive to provide superior customer service, as well as reduces opportunities
            for customers to voice complaints.
         

         
      

      There is a need to ensure continued public support throughout all stages of the P3
         process. During the O&M phase, efforts should change to include a greater focus on
         the types of uses of the roadway, as well as key stakeholders. These efforts should
         build upon public education and outreach efforts that had previously occurred, allowing
         all partners to manage expectations about the outcome of the project (National Audit
         Office, 2006).
      

      
      What is not recognized is the appropriate role of citizens and clients/travelers,
         as well as other stakeholders, throughout the life of the P3 agreement. Issues to
         be resolved include:
      

      
      
         	
            
            Mechanisms by which stakeholder input is obtained

            
         

         
         	
            Content of interaction among public and private partners and relevant stakeholders

            
         

         
         	
            Frequency of interaction

            
         

         
      

      
      The framework proposed by the National Audit Office, United Kingdom, recommends that
         user satisfaction surveys be implemented periodically by obtaining views on the performance
         of the private partners. Past and present concerns or complaints should be elicited,
         along with views on how well past concerns have been resolved. Overall, some measure
         of on-going satisfaction with the private partners should be noted (National Audit
         Office, 2006).
      

      
      Along with user satisfaction surveys, a customer or traveler complaint system can
         be established. Complaints could be added to the data submitted along with performance
         reports required as part of the operating or performance measurement system established
         during the pre-contract award process, and further refined after contract award. A
         process by which complaints are logged, notices are sent to appropriate staff members
         to resolve the issues, and follow-up efforts are monitored to ensure the complaint
         is resolved or responded to could be a part of periodic public and private partner
         meetings. This information could be considered during any review and potential changes
         of performance measurements, standards and data collection.
      

      
      In addition to surveys, interaction with specific monitoring groups of relevant stakeholders
         can occur (Farquharson et al., 2011). The challenge is to determine to what degree
         these groups are formalized, and to what extent input can be obtained in addition
         to complaints or concerns. One option is a formalized, citizen advisory board structure,
         such as the Indiana Toll Road Oversight Board, as discussed below.
      

      
      Possible functions of a citizen advisory board include: 

      
      
         	
            
            The existing or proposed standards could be reviewed. This could occur begin during
               the initial review process dealing with operational standards, for example, as well
               as throughout the multi-year P3 agreement time period. For example, standards dealing
               with the cleanliness of the restrooms at roadway rest stops could be established.
            

            
         

         
         	
            Serve as the body that would process any customer complaints and oversee resolutions
               of these complaints.
            

            
         

         
         	
            Assist with other public-partner duties, including: (1) reviewing periodic reports
               provided by private contractor; and (2) assisting in physically monitoring maintenance
               problems (Fung, 2004), for example, abandoned cars along side of roadway. 
            

            
         

         
         	
            Check on contract milestones and progress toward meeting those milestones, for example,
               contractor has agreed to implement electronic tolling; the contractor has agreed to
               widen and/or refurbish roadways; the contractor has agreed to build the new connector
               roadway.
            

            
         

         
         	
            Acting as a conduit for new issues and problems—those unanticipated in the contract
               language—that may occur during the extended time period of the lease.
            

            
         

         
      

      
      Indiana Toll Road Oversight Board

      
      On July 26, 2006, Indiana Governor Mitch E. Daniels, by executive order, established
         the Indiana Toll Road Oversight Board. Members are appointed by the governor for a
         two-year term. The board’s function is to advise the governor and the Indiana Finance
         Authority (IFA)—the public agency overseeing the P3 contract—on matters relevant to
         the relating to the “lease, maintenance, financing, planning, tolling, construction
         and operation of the Toll Road.” The board is tasked with devising metrics that assess
         contractor performance; meet at least quarterly; and produce semiannual reports. Indiana
         residents “with knowledge, experience or education in economic and business development,
         or highway engineering, construction, planning or operation” will serve along with
         the governor, the director of INDOT (private partner organization) and the commissioner
         of the IFA (or their representatives) (Daniels, 2006).
      

      
      The initially appointed Board Members were:

      
      
         	
            
            Aaron Carlberg, Hobart, Indiana political director, Indiana/Kentucky Regional Council
               of Carpenters;
            

            
         

         
         	
            Kevin Kelly, South Bend, president of Walsh & Kelly Paving Contractors;

            
         

         
         	
            Leigh Morris, mayor of the city of LaPorte;

            
         

         
         	
            Kristin Sine, Angola, principal of Hendry Park Elementary School;

            
         

         
         	
            Tom Sharp, INDOT commissioner;

            
         

         
         	
            Charles Schalliol, IFA chairman and executive director of the state Office of Budget
               and Management; and
            

            
         

         
         	
            Earl Goode, deputy chief of staff to Governor Daniels. He served as board chairman.

            
         

         
      

      
      The board reviews a wide range of topics. An agenda for the September 24, 2008, meeting
         included a discussion of suggested metrics for the private partner. Complaints made
         by citizens, such as higher prices for gasoline at stations along the toll road, lines
         at the toll booths and potholes, are examples of those that could be considered by
         the board (Kelly, 2008). Almost five years later, at the April 24, 2013, meeting,
         topics for discussion included the continued review of the Fourth Quarter Reports
         from the private partner, as required under the lease, along with a review of economic
         development efforts along the Toll Road corridor.
      

      
      Creation of a formal oversight or citizen advisory board offers challenges. If not
         required by state statute, as is the case in Indiana, a procedure for choosing who
         would serve on the board would need to be identified, along with length of terms,
         compensation for travel, and other policies. Representatives from stakeholder groups
         and community leaders from those most 
impacted by a new roadway would be likely candidates. Functions and responsibilities
         of the Board would have to be identified. Some training and education about P3s and
         performance reporting will be necessary. 
      

      
      Evaluation: Goal Achievement

      
      As indicated by the previous discussion, evaluation entails a review of all aspects
         of the P3 agreement process. Throughout the optimal P3 process, a variety of goals
         and objectives should have been identified, including those found in the planning
         phase, especially the benefit/cost analysis. The performance management system established
         during the pre-contract award stage and implemented during O&M also identifies specific
         goals, and links them to performance measures and standards.
      

      
      An optimal evaluation of goal achievement could include—with examples:

      
      
         	
            
            Statewide Transportation Goals: safety, public transportation.

            
         

         
         	
            Regional or Corridor Transportation Goals: travel times.

            
         

         
         	
            P3 Project Goals: travel time savings, customer satisfaction.

            
         

         
         	
            Individual Stakeholder Goals: ensuring public support.

            
         

         
      

      
      Without systematic evaluation of goal achievement, the risk is that performance may
         diminish. In cases where evaluation only occurs if made by an auditor general or other
         audit function (English & Guthrie, 2003), the threat of disclosure may prevent the
         most extreme violations of performance standards, but not permit the timely resolution
         of issues to the satisfaction of customers or users.
      

      
      Goal achievements evaluated should include regional and statewide goals, as only focusing
         on project goals may overlook other impacts. During O&M, private partners may not
         consider their tolled roadway as part of a larger roadway network or one that includes,
         for example, non-tolled roadways. This “system distortion risk” (Duvall, 2007) may
         not take into account the impact on nearby roadways of accidents, other long-term
         roadway construction delays or the raising of tolls. If congestion were to increase
         greatly on neighboring community roadways (DiNapoli, 2013) or if there were changed
         traffic patterns on the toll roads, there may be no contractual incentives or means
         to produce a quick resolution.
      

      
      The incentives available for the private partner to maintain the roadway in an acceptable
         condition to the traveling public and to maintain safety include attracting users
         and avoiding liability, as well as adhering to legally binding contract language (Buxbaum
         & Ortiz, 2009). The strength of these incentives, though, depends on the viability
         of alternative travel routes, as well as the timeliness of response to identified
         problems and the enforceability of the contract. In at least one case, the 407 Highway
         in Toronto—the private partner has been cited for failing to maintain at least minimal
         highway safety standards (Mylvaganam & Borins, 2005). Furthermore, the performance
         standards that should be part of maintenance and operations contract language may
         not be able to fully anticipate that new technological changes to roadway materials
         and/or increased safety measures (Baxandall, 2007).
      

      
      Evaluations of P3 agreement goal achievements internationally, as well as larger US
         regional and statewide impacts are non-existent (Boers, Hoek, van Montfort, & Wieles,
         2013). Data to support such evaluations may not be available, as performance data
         for specific projects is not disclosed; or it may be available, but not used for evaluation
         of P3 agreement purposes. The following analysis only suggests approaches that ultimately
         will require more research and refinement before implementation.
      

      
      Statewide Goals

      
      Because statewide transportation goals are broadly stated, several challenges exist
         in evaluating the extent to which specific P3 project efforts impact achieving these
         goals. Yet, these goals cannot be ignored, as the extent to which they guide or can
         be aligned with regional and project goals helps to provide overall evaluation.
      

      
      Two goals from the Florida 2060 Transportation Plan (FDOT, 2010) can serve as examples:

      
      
         	
            
            Improve mobility and connectivity for people and freight efficiently and reliably;
               especially between Florida’s economic centers and regions.
            

            
         

         
         	
            Strengthen coordination of transportation, land use, and development decisions to
               reduce trip lengths, increase motor vehicle occupancies, and increase public transportation.
            

            
         

         
      

      
      To the extent that both reflect increased mobility, regional or project goals, stressing
         reduced congestion can be identified. Also, these are examples of goals that could
         be assessed, judging the impact of a specific P3 project in a given region or geographical
         area.
      

      
      The Florida 2012 Safety and Security Performance Report (FDOT, 2012) offers additional
         examples of statewide goals that could be also adopted by P3 projects. The stated
         objective to reduce highway fatalities and injuries by 5 percent annually could be
         adopted by a specific roadway. The reasons for the success in meeting this objective
         can also indicate efforts that can be adopted by private and public partners to help
         achieve this goal: “This downward trend in fatalities is attributed to safety programs
         and initiatives such as enforcement of safety belt use and crackdowns on drunk driving”
         (FDOT, 2012: 2).
      

      
      Regional and Project Goals

      
      The M25 P3 Project in the United Kingdom provides one example of identifying regional
         and project goals, and using them as the basis on which performance measures and standards
         are chosen. For safety, there is an identified portion of the national casualty reducing
         goals relevant to the M25 roadway. A reliability goal is also identified, with corresponding
         measures related to lane availability and route performance.
      

      
      Lane availability reflects traffic flow and the availability of traffic lanes. The
         incentive is to minimize road closures for roadway maintenance, indicating that lanes
         should be closed at times to minimize impact on travelers. Reliability reflects the
         reliability of travel times and the impact of incidents (Garvin et al., 2011).
      

      
      One common goal of a new roadway is to relieve congestion in a given region or roadway
         corridor. To adequately assess goal achievement, travel times on competing roadways
         must be measured before and after the new roadway is built or upgrades to existing
         roadways have been completed. The 2012 Indiana Mobility Report, reflecting collected
         data on Interstate Highways within the State provides one example of measures reflecting
         congestion relief that could be used on any highway (Remias et al., 2013).
      

      
      
         
         
         
         
            
            
            Measures Reflecting Congestion Relief Example
            
            
            
            
            
               
            
            
               
            
            
               
               
                  	
                     
                     Performance measure

                  
                  
                  	
                     Definition

                  
               

               
               
                  	
                     
                     Congestion hours

                  
                  
                  	
                     The number of hours during which an interstate segment or series of segments has an
                        average speed of less than 45 mph. This binary performance measure provides performance
                        measure graphics for identifying locations along the interstate with substantial congestion.
                     

                  
               

               
               
                  	
                     
                     Distance-weighted congestion hours

                  
                  
                  	
                     The number of congestion hours multiplied by the segment length in miles. This performance
                        measure provides summary statistics for the interstate system.
                     

                  
               

               
               
                  	
                     
                     Congestion index

                  
                  
                  	
                     The total number of congestion hours along an interstate divided by the total length
                        of the interstate, yielding an average congestion hour per mile for the entire roadway.
                     

                  
               

            
         

         

      

      Conclusion

      
      Given the often 30-plus year life of a P3 relationship, the evaluation of P3s is a
         challenging, multi-faceted, complex task that must contain several components reflecting
         various aspects of the P3 project. These include assessing the extent to which overall
         statewide goals have been met; overall project goals have been met; goals of individual
         partners have been met; as well as aspects of the P3 process already discussed.
      

      
      Challenges include availability of data. Recent technological advances in data collection
         as represented by INRIX (http://www.INRIX.com) and Golden River (http://www.clearviewtraffic.com/golden-river) have provided a wealth of data that is useful on roadways that employ transponders
         and collect tolls. For less-traveled roads, however, such data may not be available.
         Judging the extent to which a newly built roadway impacts local roads may not be feasible.
      

      
      The value of identifying goal achievement is to ensure that performance management
         systems put into place by private partners during O&M are deemed sufficient. Too often,
         as discussed in the section reviewing performance measurement, there is no link between
         road-smoothing measures and safety goals. If the goals are identified as part of the
         P3 contract, then efforts leading to greater collaboration among public and private
         partners may more easily occur.
      

      
      Notes
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         Transparency and Accountability Issues

         
      

      
      Transparency can be defined as:

      
      
         Availability of information about an actor that allows other actors to 

         
         monitor the workings or performance of the first actor. (Meijer, 2013: 430)

         
      

      Transparency of documents has a specific goal in mind: it represents information exchange.
         By implication, the accuracy and completeness of information can be verified, potentially
         leading to greater accountability. Transparency can be viewed as distinct from openness.
         Transparency implies that data or information must be understandable—leading to verification,
         while openness merely indicates that data and information is accessible (Heald, 2006).
         Placing a contract or RFP on a website may increase openness, but without at least
         some explanation or summary, effective transparency may not be achieved.
      

      
      Transparency “allows the public to develop a more accurate picture of what is happening
         inside a government” and therefore holds the government responsible for its actions
         (Piotrowski, 2009: 5). Managers may act as though many members of the public or stakeholders
         may access the information—even if only a few do so—thereby potentially providing
         an explanation and justification for the data and information provided.
      

      
      Many authors have attacked P3s for their lack of transparency. Hood et al. (2006)
         claims transparency is more “rhetoric than reality.” Hodge (2004) observes that in
         the case of the Melbourne City Link P3 financial and other information was unclear
         and largely unavailable, not permitting valid evaluation. More recently, the Eno P3
         Working Group (2014) has suggested that public or citizen opposition to P3s can result
         from misconceptions about the P3 creation process, as well as its impact, misconceptions
         that can result from a lack of transparency and openness.
      

      
      Greater transparency—in contrast to greater openness—should also include mechanisms
         or forums available to those who view documents to provide feedback, thereby increasing
         accountability. Stakeholders or users of the information can discover errors and identify
         different interpretations of the data or information, leading ideally to improved
         quality of information or greater transparency (Helbig et al., 2012). Furthermore,
         although providing a great deal of detailed documentation in PDF files on a P3 project
         website does increase openness and may also improve transparency to some degree, it
         may be deemed insufficient if the goal is to increase public support. Information
         that may be understood by expert stakeholders may not be as easily understood by John
         Q. Public.
      

      
      To best assess transparency, the P3 creation process discussed in chapter 6 provides
         a useful framework. To review, this process can be divided into the following decision
         points and appropriate time periods:
      

      
      
         	
            
            Assessing the need for the infrastructure or roadway;

            
         

         
         	
            choosing the P3 approach to fund and implement the roadway project;

            
         

         
         	
            the procurement process: choosing the private partner(s);

            
         

         
         	
            monitoring and reviewing the construction phase; and

            
         

         
         	
            monitoring and reviewing the operations phase.

            
         

         
      

      
      Within this framework, both (1) documents/ information content, and (2) stakeholder
         consultation will be reviewed. There is overlap between these categories, as the information
         provided can be the result of stakeholder interaction, as changes in project design,
         for example, can occur after consultation with local communities. There is the expectation
         that information and data relevant to P3s may require transparency considerations
         not appropriate to traditional contracts, given the increased complexity and longer
         time frame (Shukla & Lopes, 2013).
      

      
      After analyzing the benefits of greater transparency, an overall review of selected
         international transparency practices follows. To further illustrate more specific
         transparency issues, selected P3 projects from four US states are next reviewed, identifying
         information provided and stakeholder consultation in each case. The conclusion suggests
         changes in transparency policies.
      

      
      Benefits of Transparency

      
      A variety of sources and authors call for increased transparency of P3-related documents
         and information (Commonwealth of Virginia Transportation Board, 2014; In the Public
         Interest, 2014; Shukla & Lopes, 2013). While there are some stipulations, as will
         be discussed, the greater the level of transparency, the greater the benefits achieved.
      

      
       

      The reasons to maximize transparency of a P3 project related documents include:

      
      Increasing Public Support and Lessening Misperception: A lack of transparency of any part of the public procurement process is likely to
         lead to a lack of public support, due to suspicions that “cronyism” or biased decisions
         not in the public interest are occurring. Such public outcry may stop proposed P3
         projects, as occurred in Texas (Eno, 2014). Additionally, misinformation may occur,
         leading to incorrect assumptions. The public outcry over the lack of input and review
         of the I-36 P3 between the Colorado DOT and Plenary Group included statements that
         the highway would come under “corporate control” and that there were too many “giveaways”
         to the private companies that would be operating and maintaining the roadway for 50
         years (Whaley, 2014). When contracts or decisions result in an apparent waste of taxpayer
         dollars, such as occurred in the proposed I-460 P3 in Virginia (Nolan & Martz, 2014),
         calls for greater transparency in current P3 projects are likely.
      

      
      Greater Project Success and Accountability: By allowing the public and interested stakeholders to respond and provide feedback
         at any given time during the life of the project, demonstration of project effectiveness
         and success will improve (Farquharson, Torres de Mastle, & Yescombe, 2011). A formal
         role for elected officials should be included (Regimal, 2012). Greater accountability
         is likely, and an increase in responsibility for the process and results are likely
         to occur. Likewise, increased data and information should lead to more valid and accepted
         results (Hodge, 2004). 
      

      
      Improved Project Governance: Since a P3 project provides the private partners with a more significant decision-making
         role than exists in traditional contracting (Forrer et al., 2010), the limits and
         conditions under which this role is determined are likely to differ somewhat across
         each P3 project. To the extent that the private sector role can be defined and standardized
         by greater disclosure of information, governance issues will be less contentious.
         To be avoided, transparency is of vital importance, as illustrated by the Coast Guard
         Deepwater Program (Brown, Potoski, & Van Slyke, 2008), which was a relationship in
         which the public sector partners were placed at a disadvantage because of lack of
         relevant knowledge about the P3 project. Increased transparency of all documents can
         help in producing effective decisions that are more in the public interest.
      

      
      Improved Management of Project Fiscal Costs: Documents relevant to the planning phase: cost-benefit analysis, VfM analysis, and
         business case analysis should be made available for public input and comment, so that
         any errors may be corrected and/or legitimate issues/concerns can be raised about
         the methodology and conclusions of these documents. To the extent that consultants
         and other experts outside of the public employ are authoring these documents—those
         who may have a bias or vested interest in supporting a P3 contract (Dannin, 2012)—there
         is even greater need for transparency to limit the perception and/or the reality that,
         for example, the project costs do not outweigh the benefits.
      

      
      Improved User and Public-Partner Understanding of Resulting Project Service Levels: As discussed in chapter 6, use of performance measures and management can be disclosed.
         If private-partner performance data are shared, greater accountability results, performance
         problems may be resolved easier, and outstanding performance can be celebrated (Behn,
         2003). 
      

      
      Improved Contract Sustainability and Less Need for Renegotiation: Given that P3 contracts are based on documents that are much more complex that traditional
         contracts, there is a strong likelihood that key terms stated in the original contract
         may change over time. If such changes are recognized and disclosed when changes occur,
         there may be less need for contract renegotiation, benefiting both public and private
         partners (Shukla & Lopes, 2013). Also, collection and analysis of performance data
         is more likely to occur if the results are fully disclosed. The example of the Sea
         to Sky Highway P3 project (British Columbia) in which an internal audit found that
         performance data had not been collected and reviewed by the public partners, is less
         likely to occur (Office of the AG, British Columbia, 2012).
      

      
      Current Disclosure Efforts and Practices: International and United States Examples

      
      International Review

      
      In a review of eleven jurisdictions in eight countries, Shukla and Lopes (2013) reported
         that in ten jurisdictions, contract information was proactively disclosed. This included
         copies of the contract between the public and private partners. In general, however,
         performance reports, penalties, and payment information were not published.
      

      
      To some extent, most jurisdictions identify the types of information that will not
         be made transparent. Partnerships Victoria, for example, specifies what information
         should be withheld from disclosure. These are “trade secrets, genuinely confidential
         business information; and material if disclosed would generally hurt the public interest”
         (Partnerships Victoria, 2009). Under the National PPP Guidelines (Australia), in addition,
         any information for which both parties agree should be held confidential will not
         be disclosed, including disclosure to solicitors; disclosure to bankers, to a related
         private corporate party, to prospective investors or shareholders and related to re-tendering
         (Infrastructure Australia, 2008).
      

      
      In several cases, full contract disclosure is not forthcoming, as redactions occur.
         The source of which documents are to be disclosed is either part of the country’s
         Freedom of Information Act or part of the P3 contract disclosure policy (Shukla &
         Lopes, 2013). For example, both Australian states and British Columbia are responding
         to general Freedom of Information Act requirements, in addition to specific P3 contract
         policies. 
      

      
      Although in many cases timely information about construction is disclosed during the
         O&M time period, performance reports reflecting how well performance standards have
         been achieved typically are not. Although audits are published, they are not consistently
         performed for P3 contracts. 
      

      
      Other examples include the P3 project reports published by Infrastructure Ontario
         (Infrastructure Ontario, n.d.). For each of the 31 P3 projects listed under the category
         of “Substantial Completion Achieved,” several documents are provided, including the
         RFPs, construction contracts, concessionaire agreements, addendums, as appropriate,
         and a value for money (VfM) report. The latter reports only the final amounts, stating
         that the value for money is greater for the P3 approach, as compared to the traditional
         approach.
      

      
      However, the VfM reports

      
      
         [d]o not provide a detailed financial breakdown of the PPP or the comparable traditionally
            procured project, so it is not possible to assess key issues, such as the cost of
            raising private finance, or the cost of transferring specific risks. (Siemiatycki
            & Farooqi, 2012: 290)
         

         
      

      The recent report—published in December, 2014—by the Ontario Auditor General (Office
         of AG, Ontario, 2014), does question several assumptions concerning the data used
         in calculating the VfM, concluding that in at least 18 of the 74 P3 projects reviewed,
         if accurate data had been employed, a P3 approach would not have been favored.
      

      
      United States Review

      
      A review of selected P3 projects from the four states that have implemented the majority
         of the P3 projects in the United States—Florida, California, Texas, and Virginia (Eno,
         2014)—illustrates current transparency practices and issues. These are (project website
         URLs identified): 
      

      
      California:  the Presidio Parkway (www.presidioparkway.org)
      

      
      Florida:  I-595 (www.i595express.com)
      

      
      I-4 (www.moving-4-ward.com)
      

      
      Port of Miami Tunnel (POMT) (www.portofmiamitunnel.com)
      

      
      Texas:   SH 130 (segments 5 and 6) (www.mysh130.com)
      

      
      North Tarrant Express (www.northtarrantexpress.com)
      

      
      Virginia:  I-495 (www.495expresslanes.com)
      

      
       

      
      Overall, there are apparently no consistent policies regarding transparency of P3
         projects, as more documents are made available for some projects and less for others.
         Consultation with stakeholders[1]    is also inconsistent, as different stakeholders are consulted at different time
         periods. Within the overall P3 creation framework noted above, both document transparency
         and stakeholder consultation process are discussed.[2]   
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      Assessing Needs for Roadways

      
      Provides Information: In all four states, a review of the need for a specific roadway has taken place.
         Documents contributed by the state DOTs include studies identifying the need as well
         as providing proposed designs of the roadways. In some cases, the need for a roadway
         has been documented in several studies that occurred over an extended time period.
         Examples include in Florida, the need for the Port of Miami Tunnel, completed and open for travel on August 3,
         2014, which began with a report completed in 1981. The Florida Department of Transportation
         (FDOT) District Six began technical studies in 1989. FWHA gave approval for the project
         in 2000 (Port of Miami Tunnel, n.d.). To support the I-4 P3 project, beginning with
         the I-4 Multimodal Master Plan published in November 1989, several Florida DOT studies
         supported the need for improvements to I-4 (from the Polk County line to the Volusia
         County line, approximately 22 miles).
      

      
      In California, the Presidio Parkway website provides an extensive list of documents, including
         the Final Environmental Impact Statement. Additionally, project meeting updates and
         public hearing documents are provided beginning in January, 2006.
      

      
      In Virginia, for the I495 express lanes P3 project, initial long-range planning for the capital
         beltway began in 1987. Extensive documents reflecting studies of roadway locations,
         alternative routes, and public hearing notifications, as well as comments also suggest
         an in-depth review of the need for additional roadway lanes (Virginia DOT, n.d.).
      

      
      Stakeholder Consultation: All projects reflect extensive public consultation and in many cases, over a long
         period of time. Examples include
 Florida: In 1991, the Miami Dade MPO technical and citizen advisory committees were informed.
         The Port of Miami and the City of Miami supported the tunnel project, and and the
         public hearing was held in 1996. 
      

      
      Virginia: I-495. Public hearings were held in 2008 (Commonwealth of Virginia DOT, n.d.). Extensive
         focus groups and surveys also took place (Aument, 2012)
      

      
      Texas: public hearing transcripts dating from 2008 present citizen frustration with existing
         congestion and expressed the need for the North Tarrant Express project to move forward.
      

      
      California: a public information program for the Presidio Parkway project provided extensive
         opportunities for community participation throughout the planning process, beginning
         in 2000 (Fowler & Malone, 2005).
      

      
      Choosing the P3 Approach

      
      As recommended by the Eno P3 Working Group (2014: 6):

      
      
         The project selection process should be transparent. Project selection should include
            empirical assessments of both the appropriateness and cost effectiveness of P3 delivery
            compared with traditional procurement approaches.
         

         
      

      Provides Information: Documents supporting the P3 choice include VfM analysis and other documented studies.
         With two exceptions, such analysis has not been released. California provided a VfM analysis of options related to the P3 Presidio Parkway (Arup/PB Joint
         Venture, 2010). Given the critique of this analysis by the California Legislative
         Audit Office (Taylor, 2012), the VfM analysis was not released until after the decision
         to adopt the P3 approach had been made. In addition, a California Transportation Commission
         staff analysis, written in response to a request by California DOT and the San Francisco
         Transportation Authority to approve a P3 approach, is available. 
      

      
      In Florida, a VfM analysis exists for the I-595 managed lanes project (Parker, 2009), but no
         such analysis exists for other P3 projects. Website materials for the I-4 Managed
         Lanes P3, for which financial close was recently achieved on September 5, 2014, do
         not include any documents that provide a VfM or other analysis supporting the P3 approach.
         Similarly, there are no documents disclosed that support the Port of Miami Tunnel
         P3 approach. A case study analysis performed by the Minnesota Department of Transportation
         that supports the lack of a VfM analysis for the POMT (Minnesota Department of Transportation,
         2011).
      

      
      Stakeholder Consultation: There is a lack of public involvement in the decision-making process to choose the
         P3 approach. There is limited evidence of public hearings or interaction about this
         decision. Interaction with external stakeholders, including state lawmakers and state
         transportation commission officials has occurred.
      

      
      In Virginia, presentations have been made to the Commonwealth Transportation Board regarding
         the I-495 P3 project (e.g., Aument, 2012). The creation of an independent review board
         to review conceptual proposals for the project received public input from affected
         communities along the roadway. The conclusion that the project could not proceed without
         significant public funding may have contributed to the P3 approach choice, but it
         is difficult to determine what impact public input had in this decision. Previous
         presentations, including one made to the board in 2006, indicated consideration of
         a P3 approach 
      

      
      Florida: the I-4 P3 project does not include any evidence of reading out to stakeholders
         or public meetings regarding the P3 approach choice. However, news releases do suggest
         interaction with key leaders of the Florida state legislature. 
      

      
      Texas: TXDOT has printed comments and responses to the North Tarrant Express Project, collected
         after the July 1, 2008, public hearing. There is a discussion of the managed toll
         lanes that will be part of this project, but no discussion of the benefits of using
         a comprehensive developmental approach—Texas version of a P3—compared to alternative
         approaches (Texas DOT, n.d.). 
      

      
      Procurement

      
      Provides Information: Documents released during the procurement process could include 
      

      
      
         	
            
            private partner selection: including the RFQ or RFP announcement, identification of
               evaluation criteria, identification of the evaluation team, final scoring of the offeror’s
               responses and announcement of the top-rated 
offeror;
            

            
         

         
         	
            final contract documents, including addendums; and

            
         

         
         	
            identification of cost detail, including amounts paid to the private partners.

            
         

         
      

      
      There is no consistency among the procurement-related documents that state DOTs have
         released and, in most cases, are found on P3 project websites. In only two cases are
         documents other than the RFQ or RFP available for the private partner selection. Final
         contract documents have been posted in most cases, but there is limited information
         about cost data, other than summary totals.
      

      
      Florida: For the POMT project, several procurement documents are listed on the website, including
         a Project Information Memoranda and Addendum, the firms that were shortlisted, and
         the notice of intent to award, which included the final scoring summary of each firm’s
         proposal. The RFQ is not currently listed, and the RFP does not appear on the website.
         For the I-4 P3 Project, the Florida DOT has posted several documents, beginning with
         a Request for Qualifications, a 76-page document dated March 8, 2013. RFQ addendums,
         and questions with answers are also posted. Other relevant documents include, public
         meeting notices and selection committee minutes (Florida DOT, n.d.). On the project
         website, additional procurement documents reference a variety of topics, including
         noise barrier meeting materials, and draft traffic and revenue reports. No contract
         documents have been posted at this time. Florida has posted contract documents, as
         well as the RFP for the I-595 P3 project, but no such documents are available from
         the Port of Miami Tunnel project.
      

      
      Virginia: 495 Extensive documents, including the Concessionaire argreement, are found at the
         Virginia megaprojects website (Commonwealth of Virginia DOT, n.d.)
      

      
      Texas: complete contractual information for North Tarrant Express P3 and for SH 130 (segments
         5 and 6) are available on the Texas Department of Transportation website (Texas Department
         of Transportation, n.d.).
      

      
      California:  extensive procurement and contract documents related to the Presidio Parkway project
         have been released. This information includes specific identification of all availability
         payments, including dates, amounts, and a discussion of conditions under which payments
         may vary.
      

      
      Stakeholder Consultation: Once the P3 approach decision has been finalized, consultation with the public and
         external stakeholders during the procurement process is determined by legally prescribed
         procurement processes. These include contact with all potential offerors who may wish
         to respond to an RFP or RFQ as appropriate, as indicated by the contract documents,
         for example, and that releases all questions and answers concerning the project. Excluded
         from this process are the public and other external stakeholders that may have participated
         in discussions prior to the initiation of the procurement process. One exception is
         Florida: in the I-4 Project, several public meetings were held to present the offeror evaluations,
         in addition to the final choice of the private partner. 
      

      
      Monitoring Construction Phase

      
      Provides Information: Construction phase documents include updates regarding road closings and other construction
         events. These are released in the form of newsletters or event notifications, and
         are time sensitive. These are available in all cases for all P3 projects posted on
         project websites. Information about financial transactions and monitoring efforts,
         however, are lacking in most cases. 
      

      
      Exceptions include Texas: the SH 130 P3 includes a Quality Assurance Plan that is developed and monitored
         by an Independent Engineer hired as a consultant; and Florida: the I-595 project documents include Witness and Hold Inspection Plans that outline
         which specific construction efforts need to be assessed. There is no documentation,
         however, that report findings of these efforts. For the POMT, only a limited number
         of monthly construction reports are available.
      

      
      Stakeholder Consultation: Documents noting public meetings regarding noise barrier, for example, reflect efforts
         to elicit public feedback and interaction during the construction plan. These are
         found in all project websites. To some extent, these meetings may be extensions of
         efforts made during earlier time periods, before the P3 approach choice was made. Florida: I595: issued a community awareness plan identifying all community groups and stakeholders
         (Florida DOT, 2012). Responsibilities are identified for public information and consultation
         by members of a Public Information team, and include representatives from both public
         and private partners. POMT: announcement of periodic public meetings held during 2013
         are made on the project website.
      

      
      Monitoring Operations Phase

      
      Provides Information: Since not all P3 projects discussed have been completed, this phase is relevant only
         for a few of the projects listed. Documents included are those standard to completed
         roadway projects with general roadway information, newsletters, news releases, maintenance
         efforts that may require road closings, and tolls identified, if relevant. Documents
         reflecting financial and/operational performance, such as financial statements and
         data reflecting performance measures are largely absent. Documents relevant to public
         outreach meetings and other information are not available, as only statements reflecting
         invitations to community groups with speakers who address their concerns are common.
         
      

      
      For example, Florida: The I-595 project website contains documents, such as a map of entry and exit points
         to the roadway. In Virginia, website documents reflect information about bus transportation and other ways of
         “getting around Northern Virginia,” in addition to announcements of road closings,
         as appropriate. The I-495 project does, however, provide usage and revenue information
         
      

      
      One exception: The Texas SH 130 P3 project has identified a monitoring structure that includes a facility management
         plan. This plan includes some aspects that occur before operations, including Right
         of Way acquisition and roadway design, but focuses primarily on operations and maintenance,
         as well as providing a public outreach and communication plan.
      

      
      Stakeholder Consultation: Formal efforts to monitor and review operations are not evident. All P3 project
         websites invite public comments and questions, and provide email addresses and telephone
         numbers, which applies to the two P3 projects that have entered the operations phase.
         There is no release of possible inquiries or related responses to them. 
      

      
      Conclusion and Recommendations

      
      In a recent survey of US state departments of transportation, over 70 percent of respondents
         “indicated that public access to information about P3s was an important measure to
         protect the public interest” (In the Public Interest, 2014: 3). There are other indications
         that transparency and openness of data and information provided by state and local
         governments is increasing (Taylor, 2014). Other calls for increased transparency have
         linked relevant efforts to P3 project success (Eno, 2014; Sabol & Puentes, 2014).
         
      

      
      There remains a lack of clarity, however, concerning specific documents and the types
         of stakeholder consultation that should occur, in order to maximize transparency and
         resulting accountability. Transparency is much greater for some time periods than
         others. The release of an extensive amount of documents are found in the initial assessment
         of the roadway, as US State DOT’s are following legally proscribed practices and policies
         common to the building of all roadways—not just those involving a P3 approach. 
      

      
      Documents comparing the traditional approach of roadway building to the P3 approach,
         however, are lacking in most instances. When the procurement process is completed,
         many of the relevant contract documents are provided, but without reference to payments
         and the cost of the project in most cases. During the construction period, disclosing
         relevant documents and information along with community consultation is common. There
         apparently is no need, however, to proactively identify formal relationships between
         the affected communities and other stakeholders after the roadway is completed. 
      

      
      Transparency guidelines should include the following components:

      
      
         	
            
            All appropriate documents that the public needs to be able to effectively participate
               in the P3 process, including planning and bidding documents should be released to
               the public at appropriate times before and during the bidding process; and 
            

            
         

         
         	
            All documents related to the project, including appropriate sections of responses
               by bidders should be publicly released on a state website after the contract is awarded,
               including subsequent annual disclosure of financial and performance data (In the Public
               Interest, 2014: 3).
            

            
         

         
         	
            The disclosure of the current PPP contract (identifying any changes made since the
               contract was originally signed) and relevant side agreements, including government
               guarantee, with minimal redactions, which reflect commercially confidential information;
            

            
         

         
         	
            The disclosure of future stream of payments and government commitments under PPP contracts
               (Shukla & Lopes, 2013: 23).
            

            
         

         
      

      
      Notes
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            1. Stakeholders are divided into (1) the public, and (2) all other major external stakeholders
                  including elected officials, State Transportation Officials, and Metropolitan Planning
                  Organizations. For the procurement process, stakeholders are defined as those who
                  potentially wish to respond to an RFQ or RFP, those named offerors.
               

            

         

         
            2. Since the information about documents and consultation efforts is largely taken from
                  website materials, in most cases the dates by which materials are posted cannot be
                  determined. Also, some materials previously posted may no longer be available. 
               

               If the URL is not provided as source information in the discussion below, reference
                  to the project website will provide relevant documents. For some projects, additional
                  documents are found on separate state DOT websites.
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      Securing support from policymakers, stakeholders, and citizens is critical to ensuring
         successful public-private partnerships (P3s) (Czerwinski & Geddes, 2010). Citizen
         engagement or public involvement efforts initiated by public sector partners to secure
         support, however, may be deficient in several respects. First, they may not implement
         a communication program designed to educate citizens about the P3 approach, as well
         as inform them about a specific P3 project. Second, they may not engage all possible
         major stakeholders nor interact proactively, for example, with those who do not attend
         public hearings. Overall, they may incorrectly believe that their current public information
         procedures and activities conclusively result in genuine understanding and strong
         support among citizens and stakeholders when they in fact do not. Only a truly effective
         communication program that exhibits encouraging results, and are confirmed by positive
         evaluations can hope to ensure policy success (Kramer et al., 2006; Martin & Saviak,
         2014). 
      

      
      Part of the challenge for those that implement these efforts is in understanding of
         which stakeholders constitute the private sector within a given community, as well
         as the variety of ways that the private sector can assist in gaining support for P3s.
         The private sector includes more than just the actual and potential P3 partners and
         associated firms who might work with a government agency on a specific project, but
         also encompasses statewide and local business associations such as the Chamber of
         Commerce, plus all of the businesses within a community and economic development entities.
      

      
      One must first consider the spectrum of potential roles and responsibilities for private
         sector stakeholders when identifying how the private sector can best serve as a catalyst,
         as well as a partner, in order to ensure critical infrastructure needs are met. In
         transportation P3s, these would include:
      

      
      
         	
            
            project financing;

            
         

         
         	
            project design and delivery;

            
         

         
         	
            project operations and management;

            
         

         
         	
            consulting and advising;

            
         

         
         	
            insurer;

            
         

         
         	
            transportation P3-related commercial and residential development;

            
         

         
         	
            marketing of states as attractive environments for transportation P3s;

            
         

         
         	
            aiding in the integration of transportation P3s into statewide, regional and local
               economic development strategies; and
            

            
         

         
         	
            effectively communicating to policymakers and the public the value and importance
               of this policy choice, and the merits of specific projects before, during, and after
               their completion along with their ongoing service to citizens (Binza, 2008).
            

            
         

         
      

      
      The initial five roles/responsibilities are common to all P3s, and are often assumed
         by private sector representatives that do not represent the local communities most
         impacted by P3 projects. In contrast, the latter four roles can best be filled by
         local stakeholders. As analyzed in chapter 9 of this book, the success of economic
         development efforts in the context of P3s has been mixed. Few studies have focused
         on the educational role that private sector participants could play, as much of the
         relevant literature dealing with public involvement or citizen engagement focuses
         on providing project specific information.
      

      
      This chapter seeks to help fill this gap, focusing on current and potential efforts
         in the State of Florida. Findings from key informant interviews supported by a selected
         case study confirm the need for citizens, policymakers, and key stakeholders to be
         informed and supportive of the use of transportation P3s if they are to succeed. Particular
         focus was given to those members of local groups and associations, such as Chambers
         of Commerce that do not participate in the traditional functions related to P3s, but
         could continue to play a role in supporting a specific P3 project. Specific recommendations
         are identified to aid policymakers and public managers in effectively meeting the
         communications challenges inherent to employing P3s to deliver public infrastructure.
      

      
      Data Collection and Analysis

      
      Fifteen telephone interviews with representatives of the private sector relevant to
         transportation within Florida took place primarily in the summer of 2013. The list
         of interviewees is provided in the appendix of this chapter. The individuals interviewed
         and organizations they represent are involved in and keenly interested in transportation
         policy. All of them are familiar with the traditional private sector roles and responsibilities
         as they relate to P3s, as many have been actively engaged in P3 policy and projects.
         Collectively, the organizations and individuals interviewed represent businesses that
         employ millions of Floridians and account for billions of dollars in annual economic
         activity in Florida. For example, the Florida Chamber of Commerce represents more
         than 139,000 grassroots members with more than 3 million employees. The Associated
         Industries of Florida, which was founded in 1920, is known as “The Voice of Florida
         Business.” Likewise, the Florida Transportation Builders Association represents a
         large statewide network of businesses and firms involved in the construction of and
         related services in the state of Florida’s transportation systems. The Transportation
         and Expressway Authority Membership of Florida (TEAMFL) is comprised of private and
         public sector leaders engaged in transportation P3s. Additionally, Floridians for
         Better Transportation is a statewide business and transportation association created
         in 1988 by the Florida Chamber of Commerce and the Florida Council of 100. 
      

      
      These telephone interviews averaged a length of 35–45 minutes, with a number of the
         interviews extended to an hour or more. Several interviews involved renewed contact
         and continued discussion. Confidentiality—not reporting who made what specific comments—ensured
         interview participation and facilitated the opportunity to receive candid insights.
         
      

      
      Interviews allow for in-depth examinations of issues capitalizing upon the experience
         and expertise of organizational leaders, as well as subject matter experts. Interviews
         have the ability to serve to confirm important, recurring themes, while also yielding
         novel insights. While there was a high degree of agreement across interviewees on
         major themes, each major finding should not be attributed to each interviewee. Qualitative
         data analysis yields identification and confirmation of major themes across interviews
         by their frequency and intensity. Taken together, the important and consistent themes
         produced by the interview process represent the major findings and specific recommendations
         from this research (Babbie, 2013). 
      

      
      Major Findings

      
      While some findings reference the State of Florida, the lessons and strategies could
         potentially benefit any national, state, or local government considering or utilizing
         P3s to meet transportation infrastructure needs. 
      

      
       

      
      1.

      It is vitally important to effectively and continuously educate both state and local
         policymakers on the use and benefits of P3s, as well as take into account the merits
         of specific projects. This resultant education has the ability to ensure that elected
         officials consider utilizing public policy tools, and are able to explain/communicate
         successfully to their constituents, in order to promote understanding as well as preempt
         and reduce misinformation. State lawmakers are term limited, which means a constant
         education effort is required. As one interviewee noted, “We have short-term lawmakers, but long-term transportation projects.” A successful project is one that ensures all local officials are knowledgeable about
         P3s as a policy, as specific P3 projects are critical to thriving local communities.
      

      
       

      
      2.

      Optimizing engagement of the entire business community both statewide and locally
         (not just the specific participating firms) to endorse the policy of using P3s, in
         addition to specific P3 projects is beneficial to policy performance. P3 policies
         and specific P3 projects benefit the entire private sector in multiple ways: project
         participation, overall job creation, infrastructure improvements aiding existing businesses
         in serving their customers, and infrastructures facilitating the expansion of current
         businesses, in addition to attracting new ones. Transportation P3s result in increased
         economic activity within a county, region, and state by providing both direct and
         indirect economic benefits (Conrad, 2012; Binza, 2008; Pillai, 2011). Commercial and
         residential development aiding a local or regional economy may be increased or accelerated
         by transportation P3s. Educating the entire business community on the use and benefits
         of P3s, in addition to the merits of specific projects, enables business leaders to
         effectively communicate with policymakers, their employees, and the public to ensure
         understanding of the policy, and the project. One interviewee described this as “engaging   a   network   of   businesses   in   each   community   to   help   sell   the   project.”  Likewise, another interviewee observed that without the private sector to effectively
         educate policymakers and the public “it   becomes   difficult   to do   P3s.” Another interviewee noted that the business community can “build   trust” among policymakers and citizens as a result of policy options that are effectively
         communicated and utilized.
      

      
       

      
      3.

      The business community—statewide, regionally, and locally—can have a significant and
         positive impact as an effective support coalition for P3 policies, as well as specific
         projects. All statewide business associations could be brought together regularly,
         each year at a P3 stakeholder coalition to hear a full briefing on P3 policy as well
         as current and future projects. Once again, this would educate many business leaders
         and companies who do not seek contractual opportunities within P3 projects, but whose
         support would prove to be beneficial in advocating for policies and specific projects.
         This would be a structured opportunity to ensure understanding, answer specific questions,
         request formal support, and identify explicit ways that they could aid in communication
         with policymakers, the business community, and citizens. State governments might consider
         designation of an appropriate staff member to serve as an ongoing liaison with the
         statewide business community for P3 policy and projects. In addition to current outreach
         efforts by state governments, each specific P3 project could be specifically brought
         before each major business and economic development group (e.g., Chambers of Commerce,
         local Economic Development Commission, etc.) in the state, region, and community early
         in the process, in order to ensure understanding and formally endorse the project.
         These endorsements can then be communicated to policymakers, the membership of business
         associations, the overall business community, and citizens.
      

      
       

      
      4.

      To successfully employ P3s for transportation infrastructure, a strategic imperative
         must be to effectively educate the public on the use and overall benefits of P3s,
         as well as the merits of specific projects. This recommendation finds strong support
         within the literature on P3s (Saglyn, 2007; Czerwinski & Geddes, 2010;  Kimball, 2011;
         Conrad, 2012; Lawther, 2013; Martin & Saviak, 2014).  Czerwinski and Geddes (2010:
         2) summarize this best practice in transportation P3s by advising 
      

      
      
         [d]on’t fail to “bring the public along” through public relations efforts that explain
            PPP contracts, its benefits to the public and its progress. Failure to conduct effective
            public relations activities led to widespread public misunderstandings of some Australian
            PPP projects.
         

         
      

      Effectively educating citizens also emerged as a dominant theme within interviews
         with private sector leaders and representatives. An interviewee emphasized the need
         “to manage the politics and communications around P3s.” One interviewee made three succinct observations, which underscore the priority
         of successfully communicating about transportation P3s: “It’s the future,” “People use it, but don’t know why,” and “Nobody seems to know how to sell it.” A fellow interviewee similarly commented, “Any project you put out there is only one Tweet away from disaster.” Lastly, one interviewee reinforced the need for “a well-crafted message” to “sell specific benefits to the public,” and concluding “sell it as a benefit to constituents and they will react appropriately.”
      

      
      Ensuring citizen understanding of P3s remains an ongoing challenge for public officials.
         For example, a 2012 Mason-Dixon statewide survey of Florida voters about P3s found
         a low level of voter familiarity with the concept of public-private partnerships,
         as 64 percent reported being “not too familiar” or “not familiar” with P3s (Martin
         & Saviak, 2014). This lack of familiarity presents both communications opportunities,
         as well as specific risks. P3 policy tends to be a lower profile issue for many citizens,
         necessitating continued and effective communications, so that acceptance and understanding
         is ensured (Martin & Saviak, 2014). Interviewees identified that citizens could possibly
         become concerned about specific issues such as the profit motive, tolls, and involvement
         of foreign companies. In the absence of communication, future P3 projects could experience
         negative public reaction and reduced policymaker support. For example, adverse public
         reaction to the implementation of the Cross City Tunnel in Sydney, Australia, could
         have been prevented by implementing a more robust communications plan to effectively
         address citizen questions and concerns (Czerwinski & Geddes, 2010).
      

      
       

      
      5.

      The research identified a number of possible benefits of transportation P3s to be
         potentially communicated to the public, which would include the following: (1) provides
         needed revenue to make infrastructure possible, since some projects will never occur
         without P3s (one interviewee termed it as “making the impossible possible”); (2) accelerates the construction of new and needed infrastructure well in advance
         of what public funding could provide; (3) creates economic development/job creation
         by helping existing companies expand and attracting new companies; (4) reduces travel
         time for citizens; (5) improves safety and quality of the infrastructure; (6) provides
         an option for those who want to pay the user charge; for those who do not, other travel
         options are still available (one interviewee summarized this specific message as “you deserve this choice and should always have this option”); (7) creates opportunities for innovation; and (8) produces cost savings (one interviewee
         described a cost benefit to taxpayers of P3s as their ability to accelerate needed
         projects capturing lower costs sooner, which “speeds the savings” to citizens). Several interviewees emphasized that the core message to citizens
         must involve “selling specific benefits” to the public. Several interviewees also underscored the need to educate citizens
         that new revenue streams are required for transportation infrastructure. Additionally,
         the ability of the private sector to supply this revenue in return for a regulated
         profit represents good public policy. Moreover, the success of current P3s should
         be continually communicated to the public, as it may not be always evident to citizens
         that the infrastructure they now enjoy is a P3. The more the public sees P3s working
         for them now, the more comfortable and confident they will be in this policy choice
         in the future. As one interviewee noted, “If a P3 is working for the public now, then the public needs to know it’s a P3.”
      

      
       

      
      6.

      For each P3 project, a well-researched and well-designed communications plan that
         ensures public understanding of the project could be required, implemented, and evaluated.
         As illustrated by the redevelopment of the Cecil Field military base case provided
         below, the private sector partners for the P3 project or other private sector firms
         hired as consultants could be responsible for design, implementation, and evaluation
         of this communications plan. The communications effort should make use of the full
         spectrum of proven communications tools to effectively reach the entire region or
         community. This would include the extensive and successful use of tools, such as continuously
         earned media attention, including public awareness spots on radio and TV, social media,
         direct mail, a pro-active public speaking schedule targeting key stakeholder groups,
         a weekly e-newsletter to opinion leaders, participation in a diverse spectrum of community
         events, and door-to-door walks through adjacent and affected neighborhoods distributing
         information to residents. Transportation agency officials can make the mistake of
         believing that simply conducting a series of sparsely attended public meetings, as
         well as obtaining one-time press coverage while providing project information on an
         agency website will be sufficient to effectively educate residents of a major metropolitan
         area about a P3 project. 
      

      
      The communications component of P3 policy and projects should be evaluated to ensure
         that communications objectives are translated into actual outcomes (increased public
         awareness and understanding) via the communications aspect of the project (Kramer
         et al., 2006). Public officials should apply standard and accepted performance metrics
         to this communications effort to confirm that communications objectives are in fact
         fulfilled. In designing and implementing communications, officials should be sensitive
         to the fact that specific political and communications concerns may change by project
         and within regions of the state.
      

      
       

      
      7.

      States should officially integrate transportation policies and projects, in addition
         to effective economic development strategies and activities at the state, regional,
         and local levels to successfully support P3s. Ongoing efforts between transportation
         and economic development agencies can help market states worldwide as attractive environments
         for firms to engage in transportation P3s enable existing businesses to benefit by
         their direct participation in new transportation P3s. Likewise, these efforts serve
         to attract new businesses to a state or region, since they’re lured by infrastructure
         improvements made possible by P3s, as well as aid in increased understanding among
         the business community and citizens. Much economic activity is generated directly
         and indirectly from transportation P3s. A formal policy partnership between transportation
         and economic development further enables the entire business community to be engaged
         in the project’s success, as it educates citizens about the critical link between
         transportation and the economy. Local Chambers of Commerce and economic development
         entities, such as Economic Development Commissions (EDCs) should be asked to formally
         incorporate state P3 policy and specific approved projects as an important element
         of their local economic development strategy. This type of integrated effort between
         transportation and economic development entities could likewise be employed for all
         types of transportation projects.
      

      
       

      
      8.

      States employing P3s for transportation infrastructure should recruit and utilize
         P3 policy “project champions.” These would be individuals who have credibility with
         the public who can serve as effective advocates for P3 policy and specific P3 projects.
         For example, current or retired policymakers and corporate leaders who are highly
         recognizable and trusted by citizens could be enlisted to serve as advocates for P3
         policy and specific projects with respect to communications with elected officials,
         the business community and citizens. In addition, private sector leaders who have
         had a role in prior P3 success stories in Florida could be good advocates. Ideally,
         having a team or speaker’s bureau of public and private sector leaders who could be
         called upon for media interviews and public advocacy would be a valuable communications
         resource to utilize within an overall public education effort.
      

      
       

      
      9.

      A transportation P3 produces many opportunities for a wide range of firms of various
         sizes to provide a spectrum of different goods and services needed for the project.
         States should continue to ensure that all business associations, as well as new and
         existing firms are fully informed about business opportunities, and know how to effectively
         participate in the P3 procurement process. This effort would include all potential
         partners and firms both domestically and internationally. For example, one interviewee
         emphasized the need to “help  local  businesses  with  P3s.”
      

      
       

      
      10.

      Both public and private sectors can educate policymakers and the general public. For
         the public sector, continuous communication, regular briefings, informational resources,
         and P3 program and project updates to all state policymakers, local officials, and
         project stakeholders is beneficial. Informational resources can help ensure continued
         policymaker support for this policy option. For example, states might share an annual
         P3 report card using accepted performance metrics with their governor, and all state
         lawmakers and locally elected officials each year, in order to detail the particular
         accomplishments of a P3 program. This type of annual report, which details specific
         P3 projects and their performance on key metrics, would help ensure that policymakers
         and administrative officials are continuously informed about a transportation P3 program.
      

      
       

      
      P3 Communications Case Study—
Cecil Commerce Center
      

      
      Best practices and lessons learned for communicating about P3s with policymakers and
         the public can be obtained from previous P3 case studies involving all types of public
         projects. Although not a transportation P3, the initiative to successfully transform
         the Cecil Field Naval Air Station (NAS) into the Cecil Commerce Center through a public-private
         partnership offers immediately transferable lessons for current transportation P3s.
         The private sector P3 partner, corporate leaders, and the business community were
         instrumental to the success of their communications program (Kimball, 2011). 
      

      
      The closure of a massive military base encompassing 17,000 acres in size presented
         significant economic threats and opportunities as well as major political challenges
         for the City of Jacksonville, Florida. A proposed master plan was created to redevelop
         this property into the Cecil Commerce Center, employing a public-private partnership
         promised to attract $1.3 billion in private sector investment in new infrastructure
         and new developments, bringing major employers to the location. (Kimball, 2011).
      

      
      This proposed P3 agreement required Jacksonville City Council approval in 2010. Policymakers
         are sensitive to public opinion and community reaction. Communications became the
         deciding difference between whether this P3 would be adopted and implemented or not.
         Vocal and persistent opposition sought to confuse policymakers and the public. Prior
         to the vote, opponents attempted to derail the agreement via paid advertising and
         media coverage, which incorrectly portrayed it as a bad deal for taxpayers. Proponents
         determined that a well-researched and skillfully executed communications plan was
         needed for policymakers, as well as to ensure that the public understood and appreciated
         the full benefits of the P3. Private sector leadership and strong participation from
         the business community helped make certain policymakers and the public were accurately
         informed. Ultimately, the city council approved the proposed P3 (Kimball, 2011).
      

      
      Critical lessons from this P3 communications case study include (Kimball, 2011):

      
      
         	
            
            The private sector can have a decisive role in ensuring policymaker and public understanding
               of the P3. 
            

            
         

         
         	
            In addition to their other roles in the project, effectively communicating to stakeholders,
               policymakers, and the public about the P3 is “the job” of the private sector P3 partner
               (46).
            

            
         

         
         	
            Have a specific, detailed, and actionable communications plan for each P3 project.
               
            

            
         

         
         	
            Do not assume that there will be no public opposition to a proposed P3—do not allow
               opponents to own the microphone in the absence of communications from you about the
               P3 before, during, and after the project. 
            

            
         

         
         	
            Even in the absence of organized, vocal, or visible opposition, do not assume public
               understanding and acceptance of the P3 project. 
            

            
         

         
         	
            Due to their complexity, public–private partnerships can easily fall victim to misinformation.
               Misunderstandings can easily arise from issues such as the role of the private sector
               partner (e.g., their financial interest in the project), the actual benefits to the
               public, potential risks associated with the project and the level of public oversight.
               Factual message points explaining the project early, effectively, consistently, and
               continuously are essential. Make sure messages are easily comprehended—“communicate
               the deal in terms that everyone can understand” (Kimball, 2011: 46). The message must
               also be delivered by credible sources through the appropriate channels of communication
               to effectively reach stakeholders and citizens. 
            

            
         

         
         	
            When communicating with citizens, focus on the specific benefits of the project. 

            
         

         
         	
            Enlist project champions, such as business leaders who will lend their credibility
               and affect trust with policymakers and the public that ensures support from both.
               
            

            
         

         
         	
            Present the project to business groups and request their support by fully engaging
               the entire business community in support of the project. 
            

            
         

         
         	
            Build a support coalition with a diverse set of organizations and individuals to educate
               the public about the P3.
            

            
         

         
         	
            Partner selection, measurable outcomes, and clear public oversight are key aspects
               to influence project understanding and acceptance by citizens. 
            

            
         

         
         	
            Have a skilled and knowledgeable communications team for P3 project efforts.

            
         

         
      

      
      Effectively Communicating about P3s Utilizing
Stakeholder Analysis
      

      
      Understanding the political and communications issues surrounding transportation P3
         initiatives enables state and local elected officials, as well as agency administrators,
         to design and implement strategies to successfully cope with the political/communications
         challenges. These strategies relate to the political environment in which a public-private
         partnership (P3) initiative takes place. Variables that have the potential to influence
         the outcome of P3 initiatives include the policy process, formal and informal rules,
         deadlines and timing, values and priorities of key actors, media coverage, and the
         role of public opinion (Martin & Saviak, 2014).
      

      
      P3 initiatives involve and impact a specific set of stakeholders, both within government
         and the community. These individuals and organizations believe they have a vested
         interest in the outcome of P3 decisions. The purpose of the stakeholder analysis is
         to identify who supports the P3 initiative and who might oppose it. Armed with this
         information, strategies can be developed to foster greater public and stakeholder
         consensus for the project. The likely list of stakeholders for a P3 initiative can
         include a wide range of internal and external parties, such as citizens, elected officials,
         administrators, project managers, infrastructure users, public employee unions, public
         employees, the media, other governmental entities, the business community and nonprofit
         organizations. Stakeholders may respond to an initiative with active support, agreement,
         neutrality, disinterest or limited or intense opposition (Martin & Saviak, 2014).
         
      

      
      A valuable stakeholder analysis asks and answers five questions:

      
      
         	
            
            Who are the stakeholders (i.e., who cares about this P3 project)?

            
         

         
         	
            What is the position (pro or con) of each stakeholder?

            
         

         
         	
            What resources and capabilities are possessed by each stakeholder?

            
         

         
         	
            What can each stakeholder (pro and con) do about the P3 initiative?

            
         

         
         	
            What is the stakeholder’s level of intensity?

            
         

         
      

      
      Conrad (2012: 14) concludes:

      
      
         More people will be affected by a partnership than just the public officials and private
            sector partner. Affected employees, the portions of the public receiving the service,
            the press, appropriate labor unions, and relevant interest groups will all have opinions,
            and frequently, misconceptions about a partnership and its value to all the public.
            It is important to communicate openly and candidly with stakeholders to minimize resistance
            to establishing a partnership.
         

         
      

      State and local government officials, as well as administrators and P3 partners should
         communicate with all identified stakeholders. Overlooking a stakeholder can result
         in missed or lost support or even active opposition. Selecting important infrastructure
         projects that can attract public and stakeholder support, in addition to mitigate
         stakeholder and public opposition is always a recommended strategy. In the absence
         of effective political and communication strategies, stakeholders and citizens may
         not embrace a P3 initiative (Martin & Saviak, 2014).
      

      
      Conclusion

      
      Public officials that are implementing a specific P3 project must avoid making one
         of two significant and strategic errors which can undermine P3 policy or compromise
         a specific project. First, they could fail to appreciate that communicating with citizens
         and the entire business community about P3 policy and projects deserves a high priority.
         Secondly, they could assume that their present public information procedures and activities
         are truly effective when in reality, they are not. Stakeholder analysis, engaging
         the full business community, use of a communications plan and experienced communications
         professionals, support of project champions, and effective education of policymakers
         and the public is highly recommended. Both partners—public and private—must know and
         effectively execute their specific roles and responsibilities in regard to communications,
         in order to secure stakeholder and citizen support. Citizens and stakeholders cannot
         simply be informed of a project, as they must, instead, be convinced of the specific benefits of transportation P3s. With a robust approach to communications
         and the engagement of the full business community, this objective can be fulfilled
         optimizing the opportunity for policy and project success. 
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      Chapter 8: Appendix

      
         
         
         
         Phone Interviews 

         
      

      
      Interviews with leaders and key representatives of Florida’s private sector for this
         report included the following (in alphabetical order):
      

      
      
         	
            
            Leticia Adams, Director of Infrastructure and Governance Policy, Florida Chamber of Commerce

         

         
         	
            Bob Burleson, President, Florida Transportation Builders Association

         

         
         	
            Walt Bussells, corporate leader and former public sector CEO involved in P3s in Florida  
            

         

         
         	
            John Cal, Chairman, Florida Council for Public-Private Partnerships

         

         
         	
            Bob Hartnett, President, TeamFlorida

         

         
         	
            Bill Johnson, Executive Director, Florida Airports Council

         

         
         	
            Manny Mencia, Senior Vice President of Enterprise Florida’s International Trade and Development
                  Division

         

         
         	
            Atlee Mercer, Chairman, Osceola County Expressway Authority and Vice Chairman of TeamFlorida

         

         
         	
            Mary Lou Rajchel, President and CEO, Florida Trucking Association  
            

         

         
         	
            Wayne Rich, Chairman, TeamFlorida

         

         
         	
            Michael Rubin, Vice President, Florida Ports Council

         

         
         	
            Stephen Shiver, Associated Industries of Florida

         

         
         	
            Matthew Ubben, President, Floridians for Better Transportation

         

         
         	
            Kirk Wendland, longtime economic development executive and President of the St. Johns County Chamber
                  of Commerce  
            

         

         
         	
            Former State Representative Trudi Williams, who was an important leader in the Florida House of Representatives on P3 policy

         

      

      
      Questions Asked Interviewees:

      
      1. What specific roles can the private sector continue to do or more actively participate
         in concerning the utilization of P3s for transportation infrastructure?
      

      
      
         	
            
            Project identification—if yes, then how so?

         

         
         	
            Project financing—if yes, then how so?

         

         
         	
            Project delivery—if yes, then how so?

         

         
         	
            Project operations and management—if yes, then how so?

         

         
         	
            Consulting and advising—if yes, then how so?

         

         
         	
            Market Florida as an attractive environment for transportation P3s – if yes, then
               how so?
            

         

         
         	
            Optimize opportunities to successfully integrate transportation P3s into statewide,
               regional, and local economic development strategies and efforts—if yes, then how so?
            

         

         
         	
            Effectively communicate to policymakers and the public about the value and importance
               of the public policy choice of using P3s for transportation infrastructure—if yes,
               then how so?
            

         

         
         	
            Effectively communicate to policymakers and the public the value and importance of
               specific transportation P3 projects before, during, and after their completion or
               along with their ongoing service to citizens—if yes, then how so?
            

         

         
         	
            Other possible roles?

         

      

      
      2. How important is the issue of the use of P3s for transportation infrastructure
         to you or your organization?
      

      
      3. What efforts have you or your organization, or would you or your organization,
         be willing to participate in or undertake concerning the specific roles we discussed
         in our first topic of conversation? 
      

      
      4. Are there any incentives that can be added to further enhance participation by
         the private sector in all aspects of transportation P3s? 
      

      
      5. Are there any issues involving the private sector and transportation P3s in the
         State of Florida that I missed in this conversation with you that you would like to
         discuss? If so, please share your thoughts with us.
      

      
      We are especially grateful for your knowledge, experience, and 
participation. 

      
      
   
      Chapter 9

      Avoiding Public-Private
 Partnership Failure
      

      
         
         
         Owen M. Beitsch and Wendell C. Lawther

         
         Linking Transportation Infrastructure with
Economic Development
         

         
      

      
      Public-private partnerships (P3s) are generating increased attention in the United
         States as another way to finance, construct, and operate transportation infrastructure.
         Challenged by caps on debt and weak credit ratings experienced in the course of the
         recent recession, America’s local governments and many public agencies remain hindered
         in their ability to borrow in the usual capital market (Puentes, Katz, Lipschultz,
         & Agrawal, 2014). 
      

      
      As an alternative to securing capitalization through the standard vehicles available
         to these units of government, private partners provide the funds needed to build a
         roadway, bridge, or other facility. The private advances are commonly repaid or secured
         over the life of a contractual arrangement, often extending 30 years or more (World
         Bank Institute, 2012). In a venture where reliance on conventional public sector debt,
         gasoline tax revenue, federal government allocations, or similarly direct financial
         resources are removed or limited materially, the focus of both the public and private
         partners plausibly shifts to the actual revenue streams expected to repay the obligation.
         Typically these are the tolls or revenues collected.
      

      
      In the earliest examples of the American experience with public-private partnerships,
         the tolls or revenues generated by the users of a road or other transportation facility
         were themselves sufficient to induce a private party into a longer-term financial
         relationship. The implied certainty of the revenue stream shifted the subsequent demand
         risk onto the private party. This was an obligation the private sector willingly assumed.
         With specific receipts tethered to a particular investment initiative, the public
         was able to confine its obvious legal commitments, usually to the form of guarantees
         which yields lower borrowing costs for the funds deployed in actual construction.
      

      
      This business model has shown markedly mixed results with several very visible instances
         in which project revenues have been grossly insufficient to service longer-term debt
         (Spivak, 2013). As usage or tolls have fallen short of expectations, private partners
         have slipped into bankruptcy resulting in substantial economic loss. If not actually
         in bankruptcy, the financial performance has birthed the formation of successor partnerships,
         the write down of debt by private partners, and/or public assumption of operational
         control.
      

      
      In almost every instance, these missed expectations have their roots in unrealized
         commercial or residential development along the newly constructed roadway which may
         have generated needed traffic volume. The pattern repeats itself over and over and
         now seems more than random. Accelerated by the recession, the financial disappointments
         stem in large part from poor planning and aggressive projections. The latter, in particular,
         has been well covered in the literature (Alonso-Conde, Brown, & Rojo-Suarez, 2007;
         Grimsey & Lewis, 2007; Hodge, 2004; Maskin & Tirole, 2008; Shan, Garvin, & Kumar,
         2010; among others).
      

      
      Given much less attention is the narrow charge of transportation planners and the
         barriers to collaboration with local and regional stakeholders interested in furthering
         economic development efforts. These too contributed to failures, arguably in even
         more fundamental ways. In most cases where there have been severe revenue shortfalls,
         formal plans which may have targeted specific economic development initiatives along
         the newly build roadways were never required or prepared. Such reporting lapses should
         themselves be a signal that all actors are not moving together toward the same goals.
      

      
      The challenge then is to weave the needs of the built environment into the road planning
         function so both commercial and residential trips are maximized along prospective
         corridors which must sustain themselves financially. To meet this challenge and provide
         an enhanced platform on which to launch a private initiative, roads in most cases
         must respond to commercial development directly supporting jobs while also accommodating
         the residential development accompanying this employment growth. More simply, jobs
         and their indirect effects must remain the priority, supported by economic development
         plans tested under varying assumptions.
      

      
      Only rarely does an implementation plan proceed from this suggested balance of views
         and plans. Transportation planning efforts which rank specific roadway projects within
         the context of the metro planning organizations (MPOs) 5- and 20-year planning efforts
         often do not consider or give high priority to economic development impacts. They
         are more likely to respond to more limiting objectives which focus on expanding existing
         capacity. These are not unrelated priorities but they are certainly not the same.
         Activities or projects enhancing existing capacity must be clearly distinguished from
         initiatives more closely associated with major improvements to the built environment,
         especially those which would result in job and wealth creation.
      

      
      With larger projects supported by the P3 approach, a narrowly defined analysis centered
         on capacity may not be enough to insure a project’s performance. Ignoring strategic
         economic plans or considerations opens the door to a series of misinformed decisions
         and ignores benchmarks by which performance might be measured. To contain the chance
         of failure, leading to unwanted operational and maintenance functions assumed by public
         partners, transportation planning efforts should include greater interaction with
         economic development officials and local plans.
      

      
      This chapter reviews relevant literature discussing why this desired interaction frequently
         does not occur. Specific case examples are summarized to illustrate these points.
         The analysis concludes by drawing lessons learned from these examples suggestive of
         practices intended to anticipate inherent weaknesses or flaws in plans and prevent
         transportation P3 failures.
      

      
      Transportation and Economic
Development Linkages
      

      
      Many studies (Bfatta & Drennan, 2003; Carroll, 2008; Goetz et al., 2010; Haughwout,
         2002; Mikelbank, 2004; PricewaterhouseCoopers, 2008; Saginor et al., 2011; Smith &
         Gihring, 2006; Siethoff & Kockelman, 2002) have explored the relationship between
         community land values and the availability of new or expanded infrastructure capacity.
         Several have dealt specifically with transportation improvements. Virtually all have
         found a positive relationship. These findings affirm the value imparted through public
         resources to those lands or holdings often deployed specifically for development,
         redevelopment, or more generalized economic development. 
      

      
      The existence of such value suggests efforts to promote transportation P3s should
         be consistently tied to a strategy which recaptures some of that value, either in
         terms of tolls generated or in receipts generated through indirect means. In the main,
         the literature speaks to value recapture as a means of reclaiming a steam of revenues
         in some proportion to capital invested. An ideal strategy would evaluate the form
         of the built environment, longer-term development plans, and direct or indirect jobs
         created. This strategy might also consider quality of life and community character
         which further contribute broadly to local economic development plans and goals. Where
         all these align, investment opportunities and commensurate values should be the greatest.
         Presumably, these would also align with usage forecasts so closely tied to those opportunities
         and values. 
      

      
      When the state affirms its recognition of local government priorities, it also strengthens
         the context in which transportation improvements must be executed and operated. Integrated
         policies more favorable to longer term growth, intensification, economic diversification,
         and strong community should yield expectations of lowered risk encouraging a favorable
         business setting in which to promote and to induce stable P3 activity. Likewise, there
         is a heightened risk of failure when local economic development plans and longer term
         transportation goals are not well synchronized. A commitment to maintaining these
         connections can elevate a state’s competitive position for private transportation
         investment. Uncertainty in the development process is a confounding factor that lessens
         the attractiveness of short term start up efforts, those associated with getting a
         facility “up and running (i.e., making it through the development process of permits,
         zoning, approvals, appeals, and the like)” (Kimmelberg, 2010).
      

      
      The discussion here is about strengthening and maximizing the linkages, practices,
         and policies in the course of making decisions on where to allocate limited resources
         integral to a community vison. Although, more often than not, these interests stem
         from a locally developed agenda, they will involve multiple layers of government as
         the scale of a potential P3 project grows.
      

      
      In the regional planning process they coordinate, MPOs do not routinely consider local
         economic development. It is uncommon for an MPO’s formal documentation to require
         the importance of economic development be given a priority as part of the process
         of ranking projects. It is a secondary consideration after capacity and volume needs
         are addressed. Even that role is somewhat compromised by the political balance which
         must be satisfied among the competing jurisdictions and the multiple jurisdictions
         represented on the MPO board. In effect, the priority of a road is based primarily
         on capacity factors, a function of many demand-based inputs that may also include
         expectations about local or regional growth. Though they are related priorities, they
         are clearly not the same with further and very obvious distinctions where the construction
         of an entirely new road is concerned.
      

      
      Long-range plan requirements may result in regional visioning efforts integrating
         land use planning with transportation planning efforts. These plans are developed
         in coordination with stakeholders such as the state department of transportation,
         as well as local transit operators and environmental resource agencies. In most cases,
         however, MPOs do not have the legal authority to make land use regulation changes—those
         that may be required by economic development efforts (USGAO, 2009). Voting members
         on most MPOs do not routinely include representatives of local economic development
         organizations (Bond & Kramer, 2010). Further hindering efforts is the lack of sufficient
         MPO staff capacity, as well as the concurrent limited familiarity with stakeholder
         agencies. Neither MPO staff nor stakeholder staff understand appropriate roles and
         responsibilities (USGAO, 2008).
      

      
      Local and regional economic development efforts may be also be poorly formed, especially
         if an area has not been organized to exploit its advantages. It is not atypical to
         find formal plans may not exist because these are not normally a part of the legislative
         framework. Where economic development plans should exist, they may not include recognition
         of the impact of a new roadway nor be flexible enough to fully assess the impact of
         a proposed roadway added to existing plans. The focus of existing economic development
         efforts may lie elsewhere, for example, developing the downtown area and/or making
         job creation a high priority (Jarmon, Vanderleeuw, Pennington, & Sowers, 2012). Cities
         may support competing development for their own purposes, encouraging competitive
         commercial centers, often resulting in redundant projects built by neighboring cities
         (Pagano & Perry, 2008). Efforts to encourage development may be sporadic, reacting
         to interest by private developers in ways that may not consider potential transportation
         impact. Finally, local officials less familiar with P3s and the full dimensions of
         the risk involved may not recognize how their own decisions and policies aid, or detract
         from, efforts encouraging development along a new roadway (Hawkins, 2010). 
      

      
      If a new roadway is built across several localities, a lack of cooperation and coordination
         among local officials responsible for economic development contributes to less than
         an optimal strategy. There may be a lack of agreement on desired outcomes. Ideally,
         costs and benefits of newly built infrastructure should be identified, leading to
         the appropriate identification of roles and responsibilities among various localities.
         Given the scale of P3 projects, however, often much greater than past development
         efforts for many cities, it may be difficult to understand accurately all participant
         preferences (Feiock, Jeong, & Kim, 2003) or obligations. More important, the benefits
         accruing to all localities may be unclear, and it is likely the complexity of the
         P3 agreement will add to the uncertainty.
      

      
      Despite some federal encouragement, the link between transportation planning and economic
         development remains weak. Transportation planners are likely to give higher consideration
         to other goals or criteria and may be unduly influenced by stakeholders who are also
         less interested in economic development. As stated by Taylor, Kim, and Gahbauer (2009:
         174),
      

      
      
         planners are often caught in a web of confounding influences that increasingly ensnares
            major public investments, including not only transportation projects but also sports
            stadia and arenas, convention centers, and the like. 
         

         
      

      State officials in particular, operating in the typical hierarchal system, can find
         themselves especially disadvantaged when road building practices are bifurcated from
         the economic development priorities of local government. The state often fulfills
         a major role in the typical P3, but the separation of interests and roles makes it
         difficult for the state to acquire benefits from the value created by a roadway’s
         enhanced capacity, accessibility, or visibility. While state and local governments
         speak of cooperation, they can thwart opportunities to leverage both the ridership
         and improved land values they form together. The local transportation agencies have
         a role in coordinating the actors and establishing priorities. However the coordination
         function falls short of facilitating the connection between land use and infrastructure
         capacity, which can unlock tremendous value for each layer of government and remove
         some uncertainty for all parties entering the public-private partnership.
      

      
      In the end, transportation agencies are primarily oriented toward road construction.
         They are comfortable with physical solutions tied to capacity and throughputs. The
         results are measured in terms of product. Local governments, by contrast, are positioned
         to plan as a means of connecting with or responding to their constituents. The results
         are experienced in much softer terms and subjective measures related to community
         stability and managed change.
      

      
      The Case Examples

      
      The following cases illustrate a number of examples in which decision makers did not
         adequately consider, capture, or (re)direct the value unlocked by road building efforts.
         It is the recurring pattern of these situations that makes them troubling.
      

      
      The remedy for the disappointments described here may have been a simple, but stronger,
         acknowledgment of the competitive advantages realized through codified policies of
         cooperation and focus. The absence of such policies seems to be an obvious target
         of risk evaluation. Certainly the inference of these case examples is that strategies
         should reflect values about making states and communities more attractive for economic
         development. These values are essential to instill investor confidence and to attract
         and sustain investment. This approach is likely to require some rethinking of policies
         regarding the private opportunities unleashed with public dollars.
      

      
      Pocahontas Parkway, Virginia

      
      The Pocahontas Parkway is an 8.8-mile-long toll facility, ostensibly providing attractive
         access between the Richmond suburbs and the Williamsburg and Hampton Roads area. A
         not-for-profit sponsored by Virginia Department of Transportation built the parkway
         project, which opened in 2002. 
      

      
      Not yet in actual bankruptcy (Martz, 2011; Wolf, 2013; Baxandall, Wohlschlegel, &
         Dutzik, 2009), the road is, for the second time, experiencing extreme financial stress
         stemming from ridership that continues well below that originally anticipated. Expecting
         that the original problem might be its operational structure, the facility was reorganized
         as a public-private partnership with Australian company Transurban taking control.
         Now the project is being returned to its consortium of European lenders who will rethink
         the existing financing in place since 2006.
      

      
      Revenues have yet to cover the project’s debt service. In June of 2012, after a review
         of its operating forecasts, Transurban took accounting steps to write down $138 million
         in equity consigned to the project when the company became involved.
      

      
      In its analysis of the parkway’s financial problems, the company claimed the larger
         metropolitan area expected to benefit from the road’s planned alignment did not develop
         as expected, even as the region continued to experience extraordinary population increases
         throughout the recession that plagued much of the remaining country (DePompa, 2013).
         At the same time, Richmond International Airport, thought to be a beneficiary of the
         toll road, also performed well below expectations. Because the region is well served
         by Washington Dulles or Reagan National airports with substantially greater flight
         options, Richmond’s airport remains something of an afterthought with no apparent
         need for enhanced surface transportation access. 
      

      
      The project seems flawed on many fronts, many stemming from apparently poor planning
         and a failure to evaluate the region’s development goals, several dealing with major
         public investments or activities intended to stimulate the area’s economic development
         initiatives:
      

      
      
         	
            
            The correlation between the region’s housing and commercial growth and the parkway
               was either never understood or never properly vetted. In any case, the former is a
               local activity that might have been better coordinated with the implementation of
               the road that was promoted or advanced by state level actors.
            

            
         

         
         	
            Among the project’s components was a costly bridge that added materially to the overall
               capital requirements of the parkway project. The bridge was intended to enhance port
               access over the longer term. Information suggests the port, close to Hampton Roads
               and up a river, would never be competitive with other major maritime locations. The
               relationship among the road, the port, and the project’s justification are spurious
               at best.
            

            
         

         
         	
            Similarly, the idea that a better road would enhance the competitiveness of a regional
               airport overshadowed by more substantial nearby operations should also have been suspect
               from the beginning. The long struggling history of the Dulles toll facility should
               have offered perspective on the assumptions applied to the Pocahontas Parkway.
            

            
         

         
      

      
      Southern Connector, South Carolina

      
      Connector 2000 Association, the developer and operator of the Greenville Southern
         Connector toll facility, filed for bankruptcy (Samuel, 2010; Sowell, 2009) in June
         2010. In its filing, the owner reported that toll revenues were well below expectations
         although its consultant Wilbur Smith suggested the peak usage was even lower than
         the dismal official statements. The initial studies done for the road, in fact, had
         predicted reveres of about $14,000,000 in 2007 from user tolls. Actual results were
         less than half that sum in 2007 and are continuing to run at about that level today
         (Engel, Fischer, & Galetovic, 2011; SCDOT, 2013).
      

      
      The financial collapse of this sixteen mile road follows a pattern now commonly associated
         with roads intended only to open new lands for development but absent a specific strategy
         in place for the use of those lands. Conceived to serve continued development of Greenville
         as a center of light industrial and warehousing activity along the Atlanta-Charlotte
         corridor, the road was opened just as the economy was ebbing into recession in 2001.
         Most of the land on either side of the highway remains undeveloped many years later.
         Criticism suggests the road is too far south, southwest, and west to compete for locally
         generated commuter traffic while also failing to serve its intended base of commercial
         demand that has never materialized (Engel, Fischer, & Galetovic, 2014). The road is
         in essence excess infrastructure capacity created at a high opportunity cost. 
      

      
      The development of land and services proximate the road is being advanced through
         the combined efforts of public agencies and private developers in an effort to attract
         the type of private investment the business community claims it wants. In this case,
         more specific plans to harness the road’s economic development potential emerged but
         only after the road’s challenges were evident.
      

      
      To its credit, the private sector has worked in collaboration with both state and
         local government agencies responsible for planning and economic development to zone
         the land around the project’s highway interchanges. Although it remains privatized,
         the road today is effectively managed by the South Carolina Department of Transportation.
      

      
      State Route (SR) 91 Express Lanes, Riverside Freeway, California

      
      This is one of California’s first public-private partnerships and among the oldest
         in the United States dating to 1995 when the state granted a private entity rights
         to construct express toll lanes along the State Route 91 freeway in Orange County
         (Reinhardt, 1995; Shigley, 2000). At the time, the area was heavily populated and
         the corridor experienced some of the region’s heaviest traffic demand. The partnership
         formed for this enterprise, the California Private Transportation Company (CPTC,)
         was comprised of Level 3 Communications, Granite Construction, Inc., and Cofiroute
         SA, a French toll operator.
      

      
      The group completed this project with $130 million in mostly private capital. California
         awarded the group a 35-year concession to operate the route, a period deemed necessary
         to recover its capitalization and to generate a return. The road’s promise was that
         it would accommodate traffic in the corridor and also relieve California of transportation
         costs its budget could not absorb. 
      

      
      The promise however was short lived as the road did not relieve traffic as contemplated.
         Some 300,000 daily users overwhelmed its capacity almost immediately, forcing the
         state to look for alternative solutions to address congestion and improve safety.
         When California’s Department of Transportation announced other improvement plans,
         CPTC reacted immediately. Filing suit, the company cited a non-compete clause in the
         contract granting an exclusive right to build and operate the toll lanes in the affected
         area. Effectively, CPTC claimed in its suit that the state was legally blocked from
         improving its road network because it could reduce the company’s profits. 
      

      
      In 2003, the Orange County Transportation Authority was forced to purchase the SR-91
         toll lanes for $208 million to end the legal standoff and enable other compatible
         improvements in the corridor. The enhancements are expected to carry about 400,000
         users by 2035 well above the original design scheme.
      

      
      If there is a twist, this effort proved extremely profitable unlike many other early
         public-private initiatives. Rather than the state finding a successor enterprise to
         execute a revised financial plan, the costs represent a lost opportunity. Like the
         other examples described here, a retrospective suggests state planning and implementation
         efforts failed to address the local area’s longer-term economic development needs
         adequately. The emphasis on shorter-term capacity and efficiency criteria, rather
         than long-term economic vibrancy, had no connection with any thoughtful vision about
         the road’s supporting role in aiding preferred patterns or kinds of development. The
         road’s intended purpose, “[to tie] residential communities in Riverside County with
         employment centers in Orange County [and serve] as a “bridge” that links commercial
         trucks transporting goods and products from the ports of Los Angeles and Long Beach
         to key local, regional and even national market, was undermined by a series of bad
         planning decisions, prior to being implemented (Boarnet & DiMento, 2004).
      

      
      State legislation originally introduced in 1989 called for four private toll facilities,
         including these express lanes in San Diego County, the extension of the 57 Freeway
         in Orange County, and a highway linking the East Bay with Sacramento. The unfortunate
         circumstances associated with the 91 toll lanes appear to have generated a mixed understanding
         within the state about private road projects. The original proposal for East Bay was
         abandoned. The original rights granted to American Transportation Development for the extension of the 57 Freeway expired in 2001. State Route 125, however, is
         bankrupt.
      

      
      Bay Expressway, State Route 125, San Diego, CA

      
      California Transportation Ventures, the developer of SR 125, was also granted an exclusive
         35-year concession. Unlike SR 91, this private venture has never achieved its potential,
         sliding into bankruptcy in 2010, about two years after its long delayed opening (Samuel,
         2010; Saska, 2010). While there are many reasons for the late opening which stem from
         a series of suits and countersuits—all adding to the project’s total cost—the failure
         cannot be entirely separated from the poor alignment in retrospect. The chosen corridor
         appears to have satisfied no intended objective other than linking the Chula Vista
         area with vast undeveloped regions some distance from the urbanized area of San Diego.
         
      

      
      Stagnant revenues and low demand were attributable to the housing crisis, residual
         impacts of the recession, and declining truck traffic from across the border. By the
         date of bankruptcy, traffic and revenue were more than 50 percent below projections,
         hardly unforeseeable given the existing patterns of land use and development as the
         plans were being formalized. In December 2011, the San Diego Association of Governments
         (SANDAG) purchased SR 125 from the private operator for $341.5 million and announced
         plans to lower tolls to induce volume.
      

      
      To fund the purchase, SANDAG used monies originally designated for another major project
         generally seen as the preferred route for regional transportation access. As well
         as generating proceeds for the purchase, postponing the improvements to a nearby corridor
         induces increased usage of the existing route. Effectively, the now public owner is
         deploying the same strategy challenged in Orange County when that local government
         sought relief through new construction. It is these decisions which add to speculation
         that many alignments are politically, not economically, guided.
      

      
      Osceola County, Central Florida

      
      For the last several years Osceola County, just south of Orange County (Orlando, FL)
         and its legion of attractions and hotels, has been positioning itself to take advantage
         of the neighboring county’s spillover growth and employment opportunities. Osceola
         County has expended millions of dollars evaluating its transportation options which
         have centered on several preferred routes. The routes would provide access to much
         of its undeveloped land, obvious alternatives to locations in neighboring Orange County
         which are more costly today and will soon be committed to development. These routes
         have been presented to and discussed by the MPO, which in this case is a multi-county
         agency.
      

      
      Among the initiatives sponsored by Osceola County to address its desired future are
         its own expressway authority and preparation of a regional economic plan. To accomplish
         the plan, a major area controlled by a single property owner was brought into a lengthy
         and exhaustive planning process affirming needs, actors, and likely outcomes. The
         goal of the planning process was to accommodate both growth and to preserve transportation
         corridors which might otherwise be consumed by widely dispersed residential development.
         The expressway authority, working in conjunction with other groups, was to implement
         the surface systems linking obvious concentrations of high-value jobs along the chosen
         routes. In many respects, Osceola County’s efforts are a model of the local strategic
         thinking necessary to assure a foundation for a surface transportation network broadly
         supportive of wealth-generating goals. 
      

      
      Still, how this vison will unfold is uncertain. In 2014, Florida’s legislature acted
         to disband locally created expressway agencies, temporarily exempting the Osceola
         organization to advance its plans. The exemption tacitly recognizes the difficulty
         of aligning the road building and economic goals that appear to compete with those
         of another local government. A specifically desired connection, contemplated as part
         of the Osceola plan, is being challenged by its neighbor Orange County. At the same
         time, Osceola’s regional economic plan, which carries the force of law in Florida
         and unlocks certain regulatory advantages, is being challenged for environmental reasons.
         For example, the Audubon Society claims the plan will create sprawl and representatives
         of area ranches express concern about damaging wetlands (Tracy & Spear, 2014). 
      

      
      Looking objectively at the totality of the effort—Osceola’s well-defined needs, proposed
         plans and programs, the processes underlying the various decisions, and likely beneficiaries
         at multiple levels—it is hard to reconcile the competing political agendas that can
         undermine the most effective decisions. Eventually, an alignment for the contested
         connections into Orange County and a compromise planning strategy will emerge. These
         will be less than perfect as is the nature of highly politicized processes. 
      

      
      What distinguishes this case from the others, however, are the multiple plans and
         forums designed to force a discussion of the options and an analysis of the implications,
         functions of Florida’s highly codified system of planning. Florida law requires local
         governments to prepare comprehensive plans and update those documents on a regular
         cycle. While state law mandates a transportation element, it does not require an economic
         element, which many Florida governments optionally prepare (Chapter 163.3177, Florida
         Statutes 2014). 
      

      
      In principle, Florida’s process is intended to force competing points of view to be
         excised prior to policy adoption. It is obviously less than flawless as this case
         indicates. Still, the legislatively required local plans created are a formal nod
         to the major influences shaping a community’s longer-term growth requirements. Presumably,
         the major advantages and disadvantages are being aired in a way that recognizes the
         longer term development issues and the subsequent usage and financial impacts of those
         should the actors opt to privatize key segments of any proposed road network.
      

      
      Lessons Learned

      
      A number of themes emerge in these brief profiles pointing to best practices and suggested
         approaches for improving the context in which public-private initiatives will be cultivated.
      

      
      Failure to Coordinate

      
      The shortcomings seen in the case studies result in roads exceeding capacity prior
         to expectations, inappropriate alignments, and necessary financial restructuring,
         often involving a related unit of government. They underscore the apparent need to
         launch local strategies preceding the road building decision. In several examples,
         we have roads or alignments with less than reasonable chances to achieve their intended
         purposes, yielding materially less development and consequently much reduced usage
         or ridership. 
      

      
      Stated Economic Development Goals

      
      Most states lack a system of planning that requires every local government to adopt,
         and to update on a regular cycle, a comprehensive plan. Florida, a high growth state,
         is a notable exception where the regulatory framework shows some deference to the
         planning priorities of local government decisions.
      

      
      State Level Policies

      
      The general policies directed toward economic development and adopted at the state
         level do not comprise a direct link between road building activities and local needs.
         Similarly, a nod by the each state’s metropolitan transportation organizations to
         the needs of economic development does not elevate these needs to a major consideration
         in establishing priorities. These regional agencies are operating at a level of governmental
         planning where the linkage is logically more pronounced. However, it is not clear
         whether these agencies are extracting the maximum benefits from these connections.
         Politics are a difficult force to control. 
      

      
      Reasonable Expectations

      
      Virginia’s road building failures are also among the worst and most inexcusable examples
         of planning failures. A combination of flawed forward thinking, misunderstood development
         patterns, and a less-than-objective assessment of various regional resources made
         it almost possible for the state to extricate itself from several poor investments.
         At the same time, it is also notable the private investors flocking to Virginia did
         not themselves adequately execute their own due diligence, perhaps mistakenly assuming
         the state’s road building initiatives had been properly vetted and prioritized.
      

      
      Exclusive Rights

      
      Among the recurring bad practices dominating these examples are the rights to maintain
         an exclusive road franchise to the detriment of any other policy or objective. Perhaps
         more than any other damaging decision, such contract language is a virtual admission
         that other local needs, priorities, or plans were not considered. It is with some
         irony that the affected roadways may have still performed badly; yet another reason
         to air local plans. 
      

      
      Bad Decisions Are Difficult to Fix

      
      Planning anticipates the possibility of alternative outcomes and seeks ways of positioning
         communities and their assets to maximize their investments in infrastructure. In the
         situations where there have been very visible failures, the subsequent shortcomings
         may have been anticipated, but once experienced, they are difficult or impossible
         to correct. The circumstances in Greenville are unusual because the greenfield alignment
         of its surface system does have the capacity to support new development initiatives
         which yet may vindicate the decision to build this road.
      

      
      Biases toward Developing New Projects

      
      The effect of assigning a road building agency to direct a transportation initiative
         is that it will build roads. They will be efficient, modern, and capable of accommodating
         high speed traffic. They will be a road-only solution. Road building agencies want
         to build roads, perhaps to the automatic exclusion of more efficient and flexible
         strategies. That would appear to be the cases in the Virginia and South Carolina examples
         where the evidence in retrospect suggests other options, including no action, may
         have been more advantageous
      

      
      Underlying Purpose and Link to Other Goals.

      
      As a reminder, what often generates private interest is not simply a return on investment
         stemming from the transportation initiative. There can be other economic benefits
         that accompany a road, but these too should be defined and there should be a plan
         to assure they are achieved. In fact, if the desired outcomes are other than specific
         financial returns, it may be more important to establish a framework for articulating
         and measuring these. Where those other goals, whatever they may be, are to be achieved,
         they should be discussed publicly so that the results align with the expectations.
      

      
      Concluding Comments

      
      Transportation spending, clearly identified as such, comprises an extraordinary portion
         of every local government budget. Even more monies, closely connected with transportation,
         are accounted for elsewhere in the financial statement of these bodies. The investments
         described in these brief case studies would be among the larger ones to absorb but
         have the appearance of being private sector costs which, of course they are, at least
         initially. These costs, the risk, the subsequent options, and context in which the
         investment occurs must be better controlled from the beginning by recognizing transportation
         expenditures should be rationally linked, if not specifically predicated upon, a solid
         economic development foundation. Goals, planning models, and financial models should
         reconcile or the differences explained and rationally justified.
      

      
       Arguably all investment projects of the scale outlined should be ranked at the highest
         senior political level. Transportation investments involving private sector participants,
         in particular, warrant attention because planners opt for this system of delivery
         precisely because it is intended to avoid a commitment of public dollars. 
      

      
      As there are competing claims against financial resources, it is the responsibility
         of government to define and pursue strategic goals. The decision to invest should
         be based on a whole of government perspective deemed to broaden the public’s benefit.
         The preferred process of choosing the P3 approach to building infrastructure would
         incorporate criteria acknowledging the economic development needs and priorities of
         local government. These needs and priorities impact a state’s privatization initiatives
         and, consequently, the state’s efforts to generate more interest in transportation
         ventures that might otherwise be rejected as too risky. 
      

      
      A highway intended to promote commerce or economic development will likely cross many
         jurisdictional boundaries where a multitude of interests may conflict, especially
         if the affected local governments are not parties to the ultimately intended agreement.
         It is well understood, of course, that securing compliance and approvals is largely
         a public role. A continued dialogue directed to the issues of greatest local concern
         will facilitate activation of the public’s side of a partnership.
      

      
      There is simply no way to remove all risk however diligently the risk elements have
         been identified, parsed, and legally assigned to respective parties. It is reasonable
         to posit that the pairing of road building goals and long-term economic development
         plans will offer some insulation to transportation initiatives that might otherwise
         be suspect. At the very least, the existence of such plans signals a commitment to
         the economic vitality of the affected region where the project will be launched. While
         this commitment is not assurance of financial success, it offers the prospect that
         public priorities will harmonize with the goals of any private partner.
      

      
      State departments of transportation and MPOs would be wise to encourage local governments,
         which might be engaged in road activity, to add an economic element to their comprehensive
         plans. Those plans and any related information would be officially recognized by each
         transportation organization doing business with the state. While the transportation
         element in 
Florida is already stipulated by law, the economic element is not required, remains
         separate, and is by inference less consequential. Whatever its limitations, the planning
         system in Florida represents an open forum for those units of government and agencies
         wishing to use it. 
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      Chapter 10

      Concluding Thoughts and Questions

      
         
         
         Wendell C. Lawther and Lawrence L. Martin

         
      

      
      The goal of the preceding chapters is to analyze issues that face those who wish to
         implement the P3 approach. Best practices are offered, suggesting adoption if the
         P3 approach is chosen. Notwithstanding the vast amount of literature and analysis
         that currently exists about P3s, however, there are still unanswered questions and
         issues that should be resolved. These can be answered in each individual case, and/or
         can be the subject of future research. This final chapter highlights some of best
         practices discussed throughout this text—while emphasizing those issues requiring
         resolution and asking questions that have yet to be satisfactorily answered.
      

      
      Many best practices are either not followed well by existing P3 partners, or are not
         performed at all. Similarly, there is an apparent willingness to allow institutional
         and professional barriers to prevent taking advantage of opportunities for innovation
         and creativity that exist. Too often, roles and practices more associated with traditional
         design bid build practices are found in P3 relationships.
      

      
      Benefit Cost Analysis

      
      There is a need to demonstrate and document the benefits of a P3 approach. Benefit
         Cost (B/C) analysis should be performed in every case, demonstrating to the public
         as well as policymakers that the benefits of the P3 approach outweigh the costs. Benefits
         will most likely outweigh costs given one or more of the following conditions:
      

      
      
         	
            
            The roadway will be built much sooner using a P3 approach.

         

         
         	
            Funds needed to support alternative approaches to building a new roadway, for example,
               are not forthcoming in a timely manner.
            

         

      

      
      These two reasons are intertwined. The traditional approach of ranking transportation
         projects by a local metropolitan planning organization may not give a new roadway
         a high enough priority given other roadway repair and maintenance needs. Given the
         requirement to identify source of funds for each project identified in the five year
         and twenty year plans, and given the relatively large amount of funds needed to build
         a new roadway, the priority for new roadways may be low. Confounding this situation
         is the likely need for cooperation among many jurisdictions to support a higher ranking
         for a new roadway, especially if it will cross more than one city’s boundaries (Hawkins,
         2010). The resulting continued low ranking via the traditional planning process is
         likely to mean building the roadway will not occur until many years in the future.
      

      
      Furthermore, alternative funding sources for roadway construction and repair may not
         be available. As reviewed in chapter 1, the amount collected via the federal gasoline
         tax is increasingly inadequate to meet nationwide transportation needs. Also, state
         spending levels have still not recovered sufficiently from the 2008 recession, with
         the 3.1 percent projected increase in state spending for the coming fiscal year absorbed
         by increased expenditures in Medicaid and education—leaving few funds available for
         transportation (NASBO, 2014).
      

      
      If a new roadway is needed because congestion is causing traveler delays on existing
         roadways, building the roadway will save travelers time and money if it is built sooner.
         The I-4 P3 that will repair and upgrade the interstate highway running through downtown
         Orlando Florida is an example of a project that will save travel time for the up to
         200,000 daily travelers (URS Corporation, 2012).
      

      
      Data used in calculating the B/C must be grounded in validly collected information,
         such as, a realistic estimate of the number of travelers using a roadway. Similarly,
         benefits that may result from projected increased development of homes and businesses
         because of a new roadway may not be included, especially if they fall prey to the
         over optimistic bias that is far too common in predicting roadway usage. The risk
         is that a faulty B/C may lead to a P3 project that will fail if it is based largely
         on economic development estimates that are unrealistic.
      

      
      Transparency and Accountability

      
      Many commentators and analysts have called for greater transparency of P3-related
         documents, data, and processes (for example, Sabol and Puentes, 2014). As discussed
         in chapter 7, there is insufficient discussion of specifically what information should
         be made available in what format at what time period. Information is either not forthcoming,
         or is not provided in sufficient detail to ensure appropriate accountability.
      

      
      Two issues are relevant: (1) what specific information and analysis should be disclosed
         to maximize transparency and accountability; and (2) why such information is not disclosed
         by most P3 partners, both public and private.
      

      
      All agree that information that is proprietary should not be released. This should
         include salaries and other personal information about individuals who would oversee
         operations and maintenance if an offeror wins a P3 contract. Other information in
         responses to RFQs or RFPs may also not be released, especially if information provided
         refers to software programs that are proprietary or gives competitors an unfair advantage
         if disclosed.
      

      
      The information that is disclosed in many cases is inconsistent even within jurisdictions,
         and does not provide sufficient detail to allow for adequate review by legislators,
         impacted communities and citizens. Documents supporting the business case for a new
         roadway should be released to encourage sufficient review and debate if needed prior
         to issuance of an RFQ and RFP. These can be shared in draft form with citizens at
         public meetings and forums.
      

      
      Posting of the initially issued RFP on an agency or government website would allow
         increased accountability as all could conclude that the content of the RFP adequately
         reflected the intent and purposes outlined in the business case. Agencies could remove
         any information relevant to subsequent negotiating approaches or strategies that if
         disclosed could prove disadvantageous. During the procurement process, as negotiation
         is underway—assuming a competitive dialogue or similar approach is employed—information
         not be forthcoming. But when negotiations are completed and the contract is awarded,
         disclosure of the results including the final contract should be made, along with
         final VfM analyses and identifying any changes resulting from the procurement process.
      

      
      The question is why transportation policy makers have not disclosed relevant information,
         both during the pre-contract award period and during the operations and maintenance
         phase that reflects private partner performance. One of many examples: the P3 Office
         for the Commonwealth of Virginia routinely performs VfM analysis for all potential
         P3 projects (World Bank Institute, 2013), but disclosure of this information is not
         provided (Regimal, 2012).
      

      
      Value for Money Analysis

      
      In many specific VfM analyses, there is no identification of what risks are identified
         and how much value is assigned to each risk. The degree of risk and the dollars assigned
         are not made public, nor are the underlying assumptions shared. In the case of VfM
         analyses published by Infrastructure Ontario, each analysis identifies the lower cost
         of the project using a P3 approach, but does not share any data or assumptions. An
         independent auditing firm reviews the analysis, and a letter stating their findings
         appears, but the letter clearly states that no review of data has occurred (Office
         of AG, Ontario, 2014).
      

      
      Even though experts are creating the VfM analysis, it cannot be assumed that the analysis
         is always correct. If life-cycle cost analysis is not performed well or at all by
         many transportation agencies (Eno, 2014), the source of public sector comparator data
         for operations and maintenance may be unclear. Other errors noted by the Ontario Auditor
         General’s review of Infrastructure Ontario use of VfM analysis include (1) double
         counting the advantage given to private partners in maintenance schedules and resulting
         costs; and (2) incorrectly applying differences in costs during the period immediately
         preceding the choice of the P3 approach (Office of AG, Ontario, 2014). Likewise, the
         basis on which private sector data is estimated may be assumed to be inaccurate as
         well. Overestimating these costs may lead to identifying higher costs than required
         by finalized contracts, furthermore limiting public sector budgets. Overall, the perception
         that the VfM analysis is biased or inaccurate (Internal Audit and Advisory Services,
         British Columbia, 2014) may detract from stakeholder support for P3 projects.
      

      
      Citizen Education and Engagement

      
      No matter what part of the procurement process is addressed, interactions with citizens
         leads to several potential benefits. Knowledge about how to improve the project may
         be forthcoming, as discussions may lead to more creative solutions—including those
         not considered by public agency representatives. More trust in the final outcome is
         likely, as citizens’ expectations that they are being heard are met, and more buy-in
         and support for the P3 project is likely (Denhardt & Denhardt, 2011). This support
         is much more likely to continue into the operations time period, with continued interaction,
         as provided by the example of the Indiana Toll Road Oversight Board in chapter 6.
      

      
      Two challenges remain in effectively educating and engaging citizens:

      
      
         	
            
            Determining the content of the education and/or engagement process

         

         
         	
            Determining the most effective means or approach to education and engagement.

         

      

      
      Content can be divided into (1) education about the P3 approach; and (2) project specific
         information. Alternative means or approaches to engage a community include forums
         and surveys (for example, Lukensmeyer and Torres, 2006). The research found in chapters
         8 and 9 reinforce such approaches, further suggesting a need to coordinate with the
         greater business and education development leaders in the communities impacted by
         a P3 project. What is apparently lacking in contemporary public involvement efforts
         is a focus on educating the public, business leaders, and other stakeholders about
         P3s as well as providing information about a specific project.
      

      
      For example, the Florida Department of Transportation has issued guidelines for community
         awareness programs, indicating that activities specific to a project should focus
         on:
      

      
      
         Planning: “the emphasis is on participation in the decision-making process concerning the
            need for the project and its basic concepts”; Design: “the emphasis changes to one of informing the public of the project”; Construction: “the emphasis on . . . the construction phase is on informing the community.” (FDOT,
            2014: 16)
         

      

      Education about the nature of the P3 approach is not found in these guidelines. To
         the extent that those public officials in charge of public involvement still retain
         an attitude that public involvement equates to public information (Kramer et al.,
         2006) and not education and/or engagement, it is unlikely that such education will
         occur. The risk of a lack of education and coordination with key business and community
         leaders, as illustrated by the case examples in chapter 9, is a failure of the P3
         project, as anticipated economic development efforts and resulting traveler demand
         may not occur.
      

      
      Performance Management and Measurement

      
      Greater use of availability payments by public sector partners means that P3 project
         success will be more dependent on the performance measures and concurrent performance
         management systems to assess private sector performance. As applied to the operations
         and maintenance phase (O&M), risks due to inadequate performance are due to factors
         such as (1) the choice of performance measures that have inadequate standards; and
         (2) the non-
existence of a viable performance management system (Lawther & Martin, 2014). If the
         goal is to improve performance, there will be a need to adjust measures and standards
         overtime. To the extent that initial standards were set too low, raising standards
         may be favored by public partners and resisted by private partners if additional resources
         may be required to meet higher standards.
      

      
      There is also the risk that over time complacency may occur, as the focus is on the
         process of reporting and reviewing accident data, for example, without consideration
         of changes that may be needed to improve results. A monthly performance review meeting
         that deals with incident management, for example, may discuss causes of recent accidents
         and even identify lessons learned without implementing appropriate changes to reduce
         future accidents. A cultural change may be needed, one that encourages all partners
         to create a greater understanding of the value of collecting data; to compare results
         to agreed upon standards; and to make adjustments in processes designed to improve
         performance.
      

      
      To increase the effectiveness of performance management, transparency and accountability
         are strongly linked. Publicizing performance reports allows positive news to be celebrated,
         and is also one means of preventing private partners from shirking and not reporting
         negative performance. To the extent that these issues can be clarified before the
         P3 contract is signed, efforts made during the O&M phase will be facilitated.
      

      
      P3s are aligned conceptually with performance based contracting, in which public partners
         provide the goals, measures and standards while permitting and encouraging private
         partners to choose the means to achieve these goals (e.g., Martin, 2002). If the private
         partners choose innovative and creative means, along with maximizing efficiencies,
         then accountability to the public interest is maintained at a high level. The challenge
         is to create a performance management system in which such effort occurs, one in which
         measures act as deterrents at worst, and sanctions never are applied. Too often, efforts
         and programs by the private partners are accepted that provide less than optimal goal
         achievement, without exploration into how collaboration among all partners may lead
         to greater effectiveness and accountability. Incident management systems, for example,
         that involve coordination of private and public personnel and resources, may lead
         to faster accident clearance, lower lane unavailability and more lives saved.
      

      
      Accountability During Operations and Maintenance Phases

      
      The long-term nature of the P3 leases and contracts raises a variety of issues that
         are relevant to accountability and the maintenance of the public interest over this
         time frame. In one sense the issues represent risks since they are relevant to instances
         or situations that may or may not occur. The danger is that without appropriate public
         involvement or input in a timely enough fashion problems that occur will not be dealt
         with sufficiently by usual means and mechanisms. Given that P3 contracts by their
         very nature must be considered incomplete, it is difficult to claim that all future
         public needs can be anticipated and met by considerations discussed prior to contract
         award.
      

      
      Relationships among all partners during the O&M phase of the P3 agreement must be
         flexible and innovative, recognizing the evolutionary nature of the partnership over
         the length of the agreement. Public-partner representatives should ensure that all
         private-partner project reports are complete and consistently report appropriate data
         and information (Office of AG, Ontario, 2014) Essential to maintaining sufficient
         public support are efforts to elicit and welcome inquires and feedback, establishing
         mechanisms to resolve problems as they occur.
      

      
      Conclusion

      
      Future growth of P3s seems likely. Success or effectiveness greatly depends on evaluation
         of both process and goal achievement. The omission of reports/analysis, and the incomplete
         or ill-timed release of such information will not contribute to success. Future efforts
         may rely more on benefit cost analysis, de-emphasizing the importance of determining
         value for money. If revenue is not easily available in sufficient amounts to build
         or repair roadways using traditional means, as long as benefits outweigh costs, it
         may be appropriate to proceed with P3 agreements even if value for money is not demonstrated.
         Releasing all data and analysis related to VfM calculations is essential to avoid
         the perception that biases exist favoring adoption of a P3 approach.
      

      
      If availability payments, in which the public partners assume all demand risk become
         more accepted and more the norm, then it is crucial that performance or operating
         management systems are implemented with a strong commitment to identifying standards,
         celebrating success, and sanctioning poor performance. Without an extensive review
         of performance, availability payments become just another way of borrowing money,
         and do not lead to an effective partnership. To the extent that performance measures
         and standards can be aligned with goals identified for a project, the availability
         payment approach is strengthened.
      

      
      A great many sources identify the need for periodic and consistent interaction with
         stakeholders, including legislators, citizens, and the traveling public. Although
         the need is identified, the means by which this interaction should occur is often
         not recognized. To the extent that such interaction can be formalized, especially
         during the 20 or more year operations and maintenance time period, the P3 partnership
         will benefit.
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      Chapter Appendix

      Tools for Use in Public-Private Partnerships for Transportation Infrastructure Financing

      
         
         
         
         
         Lawrence L. Martin and Wendell C. Lawther

         
      

      
      The purpose of this appendix is to identify documents (e.g., reports, toolkits, checklists,
         spreadsheets, etc.) that deal with public-private partnerships (P3s) in general and
         more specifically with P3s for transportation infrastructure.
      

      
      The intent is to identify a set of tools that can be used in developing, implementing
         and evaluating future P3 efforts.
      

      
      The documents identified in this report are drawn primarily from governments in Australia,
         Canada, and the United Kingdom. These governments were selected because of their long-standing
         involvement with P3s and because of their international reputations as leaders in
         this field. Also included are some documents from international organizations that
         study P3s worldwide such as the World Bank and the European PPP Expertise Centre.
         Finally, a few documents are included from the U.S. federal government (e.g., U.S.
         Department of Transportation, Federal Highway Administration) and from some selected
         state governments (e.g., the Commonwealth of Virginia).
      

      
      For each document included in this appendix:

      
      
         	
            
            the title of the document is provided

            
         

         
         	
            the author is identified

            
         

         
         	
            the date of publication is indicated

            
         

         
         	
            the focus (general or transportation specific) is specified

            
         

         
         	
            the URL is provided; URLs are correct and active as of January 1, 2015.

            
         

         
      

      
      Although copyrighted, many of the governmental and organizational authors allow their
         documents to be duplicated and used by others with certain restrictions. For example,
         documents
         copyrighted by the Government of Australia, Infrastructure Australia may be duplicated
         and used
         by others provided the whole document is utilized and not excerpts. Similarly, HM
         Treasury allows
         their documents to be duplicated and used by others (excluding the Royal Coat of Arms
         and
         department logos).
      

      
      The documents are grouped according to the following topical categories:

      
      
         
         	
            The Basics of Public-Private Partnerships (P3s)

         

         
         	
            Selecting P3 Projects

         

         
         	
            Value for Money (VfM) Analysis

         

         
         	
            Public Sector Comparator

         

         
         	
            Shadow Bids

         

         
         	
            Discount Rates

         

         
         	
            Risk Assessment and Mitigation Strategies

         

         
         	
            Procurement and Contract Administration

         

         
         	
            Other Topics

         

         
      

      
      The Basics of Public-Private Partnerships

      
      Several governments, domestic as well as international, have developed what can be
         called basic introductory guides to P3s. Some of these guides address P3s in general;
         others are focused specifically on transportation.
      

      
       

      
      Title: P3-VALUE: Orientation Guide
      

      
      Author: U.S. Department of Transportation, Federal Highway       
Administration
      

      
      Date: 2012
      

      
      Focus: Transportation P3s 
      

      
      Country: U.S.
      

      
      URL: http://www.fhwa.dot.gov/ipd/pdfs/p3/p3_value_orientation_guide_   
020713.pdf.
      

      
       

      This document prepared by the US Department of Transportation synthesizes the experiences
         of governments in the US. As described, the P3-Value guide
      

      
      
         can help users understand the processes and considerations that go into a rigorous
            quantitative analysis of P3 procurement options for transportation projects. It is
            important to note that the guide is based on the experience of the U.S. P3 market
            and therefore reflects the terminology and methodology practiced in the United States.
            (p. 1.1)
         

         
      

      Subjects covered in this document include:

      
      
         	
            
            Overview of P3s

            
         

         
         	
            Overview of P3 Evaluation Methodologies

            
         

         
         	
            Assessing Project Risks

            
         

         
         	
            Developing a Public Sector Comparator

            
         

         
         	
            Developing a Shadow Bid

            
         

         
         	
            Comparing the Cost of the Shadow Bid and the Public Sector Comparator

            
         

         
         	
            Qualitative Analysis

            
         

         
         	
            Financial Feasibility Analysis

            
         

         
      

      
      Title: National Public Private Partnerships Guidelines—Overview
      

      
      Author: Australian Government—Infrastructure Australia
      

      
      Date: 2008
      

      
      Focus: P3s
      

      
      Country: Australia
      

      
      URL: http://www.infrastructureaustralia.gov.au/public_private/files/     
National_PPP_Guidelines_Overview_Dec_08.pdf.
      

      
       

      This document sets forth the Commonwealth of Australia’s general approach to P3s.
         Topics include:
      

      
      
         	
            
            key features of the PPP model,

            
         

         
         	
            value for money (VfM) analysis

            
         

         
         	
            value for money (VfM) drivers

            
         

         
         	
            key principles underpinning a successful P3

            
         

         
         	
            optimal risk allocation

            
         

         
         	
            key areas of risk allocation

            
         

         
         	
            risk allocation and the payment mechanism

            
         

         
      

      
      The guidelines make several recommendations concerning risk allocation and the payment
         mechanism. For example, the guidelines recommend that “arrangements should allow government
         adequate flexibility to require, and reward, changes in the nature or volume of services
         to be delivered over time” (p. 30).
      

      
       

      
      Title: Public-Private Partnerships for Transportation—A Toolkit for Legislators
      

      
      Author: National Conference of State Legislatures 
      

      
      Date: 2010
      

      
      Focus: Transportation P3s
      

      
      Country: United States
      

      
      URL:  http://www.ncsl.org/issues-research/transport/public-private       
-partnerships-for-transportation.aspx.
      

      
       

      As its name implies, this document is intended as an introduction and overview for
         state legislators to the subject of public-private partnerships for transportation.
         Consequently, the document is written in a legislator-friendly approach.
      

      
       

      Topics included in the document are:

      
      
         	
            
            what are transportation public-private partnerships (P3s)?

            
         

         
         	
            types of transportation P3s

            
         

         
         	
            benefits of transportation P3s

            
         

         
         	
            the federal role in transportation P3s

            
         

         
         	
            the state role in transportation P3s

            
         

         
         	
            principles for state legislators

            
         

         
         	
            overview of state transportation P3 enabling legislation

            
         

         
      

      
      Selecting P3 Projects

      
      Title: Public Private Partnerships: Business Case Development
      

      
      Author: Australian Government—Department of Finance and         
Administration
      

      
      Date: 2006
      

      
      Focus: P3s
      

      
      Country: Australia
      

      
      URL: http://www.finance.gov.au/publications/fmg-series/docs/FMG     
_Business_Case_Development_FINAL.pdf.

      
       

      This document provides a step-by-step guide for demonstrating that a P3 project represents
         value for money. The document provides guidance on developing a scoping study, an
         interim business case, and a final business case.
      

      
       

      
      The document includes a “Public Private Partnerships (PPP) Suitability Checklist”
         (pp. 53–59) and a “Project Development Checklist” (pp. 62–67) that cover the scoping
         study, the interim business case, expression of interest, request for tender, and
         final business case.
      

      
       

      
      Title: Identifying P3 Potential—A Guide for Federal Departments and Agencies
      

      
      Author: PPP Canada
      

      
      Date: 2011
      

      
      Focus: P3s
      

      
      Country: Canada
      

      
      URL: http://www.p3canada.ca/_files/file/FederalP3Screen_UserGuide     
_en.pdf.
      

      
       

      This document is designed to provide guidance in screening potential P3 projects.
         The document presents and discusses 14 screening criteria and accompanying questions
         to be asked and answered (pp. 12–21) including:
      

      
      
         	
            
            project size

            
         

         
         	
            private sector expertise

            
         

         
         	
            market precedents

            
         

         
         	
            type of infrastructure site

            
         

         
         	
            scope for private sector innovation gains

            
         

         
         	
            security requirements

            
         

         
         	
            potential for contract integration

            
         

         
         	
            asset life

            
         

         
         	
            asset complexity

            
         

         
         	
            output and performance specifications

            
         

         
         	
            operations and maintenance requirements

            
         

         
         	
            performance specifications and indicators

            
         

         
         	
            life-cycle costs

            
         

         
         	
            revenue generation

            
         

         
      

      
      A “P3 Screening Matrix” in the form of an Excel spreadsheet has also been created
         for use in conjunction with the screening matrix. The P3 Screening Matrix can be downloaded
         from http://www.p3canada.ca/p3-services
-standing-offer.php.
      

      
      Value for Money (VfM) Analysis

      
      One of the major ways that governments internationally compare P3s with more traditional
         government procurement financing is through the use of what is called value for money
         (VfM) analysis.
      

      
       

      
      Title: Value for Money Assessment Guide 
      

      
      Author: HM Treasury 
      

      
      Date: 2006
      

      
      Focus: P3s generally 
      

      
      Country: United Kingdom 
      

      
      URL: http://www.hm-treasury.gov.uk/d/vfm_assessmentguidance061006opt
.pdf.
      

      
       

      This document sets forth HM Treasury’s approach to conducting a value for money (VfM)
         analysis. The “Stage 2—Project Level Assessment” section sets for a checklist of questions
         to be asked and answered when conducting the qualitative components of its VfM analysis.
         The checklist is divided into three major categories: viability, desirability, and
         achievability (pp. 35–40).
      

      
       

      
      Title: Quantitative Assessment: User Guide 
      

      
      Author: HM Treasury 
      

      
      Date: 2011
      

      
      Focus: P3s generally 
      

      
      Country: United Kingdom 
      

      
      URL: http://www.hm-treasury.gov.uk/d/vfm_qa_guide_122011.pdf.
      

      
       

      This document sets for the process that the United Kingdom’s HM Treasury has developed
         for carrying out the quantitative analysis component of its value for money (VfM)
         analysis. HM Treasury states that four principles underline its approach to the qualitative
         analysis:
      

      
      
         	
            
            ensure that a simple approach is taken

            
         

         
         	
            focus on the underlying assumptions and the interplay with qualitative judgment and
               move the analysis away from a simple pass/fail approach
            

            
         

         
         	
            reduce costs and ensure that ownership of the decision belongs to the government and
               not its advisers
            

            
         

         
         	
            provide consistency and improve the underlying evidence base. 

            
         

         
      

      
      An Excel spreadsheet has been developed by HM Treasury to conduct the analysis. The
         spreadsheet allows discounted cash flow analysis to be conducted in real or nominal
         terms. The spreadsheet also allows for consideration of “optimism bias,” the tendency
         of P3 appraisers to be overly optimistic in their analyses (p. 16). The spreadsheet
         can be found at http://www
.hm-treasury.gov.uk/ppp_vfm_index.htm.
      

      
       

      
      Title: The Non-Financial Benefits of PPPs—A Review of Concepts and Methodology
      

      
      Author: European PPP Expertise Centre
      

      
      Date: 2011
      

      
      Focus: P3s
      

      
      Country: Luxembourg
      

      
      URL: http://www.eib.org/epec/resources/epec-non-financial-benefits-of  
-ppps-public.pdf.
      

      
       

      Non-financial, non-quantifiable costs and benefits of P3s are usually not included
         in value for money (VfM) analyses. The European PPP Expertise Centre believes this
         practice is incorrect. This document discusses non-financial benefits (NFB) in P3s.
         In particular, three NFBs are discussed: accelerated delivery, enhanced delivery, and wider social impact.
      

      
       

      The document identifies an analytical approach to quantifying the benefits of accelerated
         depreciation by applying a public sector discount rate to estimate the value of bringing
         a P3 project on-line early (pp. 10–11). The approach identified was developed and
         has been used by the Mission d’appui a la realization des contracts de partenariat,
         the designated P3 Unit in France.
      

      
       

      
      Title: P3-VALUE-Financial Assessment Tool User Manual
      

      
      Author: U.S. Department of Transportation, Federal Highway       
Administration
      

      
      Date: 2013
      

      
      Focus: Transportation P3s
      

      
      Country: U.S.
      

      
      URL: http://www.fhwa.dot.gov/ipd/pdfs/p3/p3_value_financialassessment   
_manual_v1.pdf.
      

      
       

      This document is a user manual that accompanies an Excel spreadsheet that can be used
         to conduct a value for money (VfM) analysis. The document presupposes that a “public
         sector comparator” has been created as well as a “shadow bid” using other tools developed
         by the U.S. Department of Transportation, Federal Highway Administration. These other
         tools are also included in this report.
      

      
       

      The P3-VALUE Financial Assessment Tool can be found at http://www
.fhwa.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.
      

      
      Public Sector Comparator

      
      Title: National Public-Private Partnerships Guidelines Volume 4: Public Sector Comparator
         Guidance
      

      
      Author: Australian Government, Infrastructure Australia 
      

      
      Date: 2008
      

      
      Focus: P3s 
      

      
      Country: Australia
      

      
      URL: http://www.infrastructureaustralia.gov.au/public_private/files     
/National_PPP_Guidelines-Vol_4_PSC_Guidance_Dec_08.pdf.
      

      
       

      This document represents the Australian Government best and most up-to-date thinking
         on the creation and evaluation of a public sector comparator (PSC). The document applies
         to all Australia governments.
      

      
       

      Topics addressed in the document include:

      
      
         	
            
            the PSC process

            
         

         
         	
            identified, valuing and calculating transferred risk 

            
         

         
         	
            identifying, valuing and calculating retained risk

            
         

         
         	
            discount rate to be applied to a PSC

            
         

         
         	
            sensitivity analysis

            
         

         
      

      
      Appendix A (p. 119) provides a “PSC Construction Check List” designed to insure the
         development of a rigorous PSC.
      

      
       

      
      Title: P3-VALUE: Public Sector Comparator Tool User Manual
      

      
      Author: U.S. Department of Transportation, Federal Highway        
Administration
      

      
      Date: 2013
      

      
      Focus: Transportation P3s 
      

      
      Country: U.S.
      

      
      URL: http://www.fhwa.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.
      

      
      CD Title: P3-VALUE-PSCTool.
      

      
       

      This document is a user manual that accompanies an Excel-based public sector comparator
         tool. The document is designed as a guide to developing the structure for a public
         sector comparator.
      

      
       

      The P3-VALUE Public Sector Comparator Tool Excel spreadsheet can be found at: http://www.fhwa.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.

      
       

      
      Title: Public Private Partnerships—Public Sector Comparator Policy
      

      
      Author: Government of Western Australia 
      

      
      Date: 2013
      

      
      Focus: P3s
      

      
      Country: Australia
      

      
      URL: http://www.treasury.wa.gov.au/cms/uploadedFiles/_Treasury       
/Infrastructure_Strategy/ppps_public_sector_comparators.pdf.
      

      
       

      This document represents the government of Western Australia’s best and most up-to-date
         thinking on construction and utilization of a public sector comparator (PSC). This
         document only applies to Western Australia governments.
      

      
       

      Topics addressed in the document include:

      
      
         	
            
            general assumptions underlining a PSC

            
         

         
         	
            estimating the value of project specific risk 

            
         

         
         	
            transferred and retained risk

            
         

         
         	
            discount rate to be applied to a PSC

            
         

         
         	
            sensitivity analysis

            
         

         
      

      
      Shadow Bids

      
      Title: P3-VALUE: Shadow Bid Tool User Manual
      

      
      Author: U.S. Department of Transportation, Federal Highway       
Administration
      

      
      Date: 2013
      

      
      Focus: Transportation P3s
      

      
      Country: U.S.
      

      
      URL: http://www.fhwa.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.
      

      
       

      This document is a user manual that accompanies an Excel based shadow bid tool. The
         document provides a step-by-step process for preparing a shadow bid. The document
         also contains a “Qualitative Assessment Issues Checklist” in Appendix A (pp. A1–A4).
      

      
       

      The Shadow Bid Excel spreadsheet can be found at http://www.fhwa.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.
      

      
      Discount Rates

      
      While many governments are more or less silent on the issue of discount rates and
         how they should be established and applied, the Government of Australia is different
         and prescriptive.
      

      
       

      
      Title: National Public Private Partnerships Guidelines—
Discount Methodology Guidance—Volume 5
      

      
      Author: Australian Government—Infrastructure Australia
      

      
      Date: 2008
      

      
      Focus: P3s
      

      
      Country: Australia
      

      
      URL: http://www.infrastructureaustralia.gov.au/public_private/files     
/National_PPP_Guidelines_Vol_5Discount_Rate_Methodology_Guidance
_Jan_09.pdf.
      

      
       

      Topics covered in this document include:

      
      
         	
            
            discount rate methodology for P3 projects

            
         

         
         	
            specific issues associated with the use and determination of discount rates.

            
         

         
         	
            the use of sensitivity analysis.

            
         

         
         	
            treatment of inflation risk

            
         

         
         	
            factors giving rise to systematic risk

            
         

         
      

      
      In appendix A, the guidelines set forth specific criteria for assessing inflation
         risk. Specifically, the appendix states that:
      

      
      
         [t]his guidance requires that the Discount Rate is adjusted to reflect the level of
            inflation risk in private sector tenders. Section 3 sets out the methodology for identifying
            the level of inflation risk transferred to the private sector under the draft contract
            documentation, in particular the Payment Mechanism. However, on receipt of bid submissions,
            bidders may offer alternative proposals for the treatment of inflation risk. Where
            this is the case, the initial assessment of the Discount Rate will need to be reconsidered
            in the light of the private sector proposals. (p. 41)
         

      

      
       

      
      Title: Use of Discounts Rates in the Partnerships Victoria Process 
      

      
      Author: Partnerships Victoria 
      

      
      Date: 2003
      

      
      Focus: P3s
      

      
      Country: Australia
      

      
      URL: http://www.partnerships.vic.gov.au/CA25708500035EB6/WebObj   
/UseofDiscountRatesinthePartnershipsVictoriaProcess/$File/Use%20of
%20Discount%20Rates%20in%20the%20Partnerships%20Victoria%20
Process.pdf.
      

      
       

      This document covers the topics of (1) estimating discount rates, (2) discount rates
         for public sector comparator (PSC) projects, (3) discount rates in evaluating for
         P3 bids, and (4) additional uses of discount rates.
      

      
       

      The approach to the use of discount rates in P3 projects explored in this document
         is based on the “capital asset pricing model,” which according to Partnerships Victoria
         is the, “most widely accepted and extensively developed theoretical approach” (p.
         2).
      

      
       

      Partnerships Victoria takes a strong position against the common argument that governments
         should use a single discount rate that is applied to all P3 projects:
      

      
      
         The fact that government borrows at a single rate is sometimes used to support this
            view. . . . The flaw in this argument is the same as the flaw in the argument that
            government’s cost of capital is always low. A project’s cost of capital is not set
            by the cost of borrowing; it is the cost of bearing the market risk of a project.
            Since individual projects vary in their riskiness, they vary in the cost of capital.
            (p. 28)
         

         
      

      Risk Assessment & Mitigation Strategies

      
      Title: PPTA Risk Analysis Guidance
      

      
      Author: Office of Transportation Public-Private Partnerships (OTP3)
      

      
      Date: 2011
      

      
      Focus: Transportation P3s
      

      
      Country: Office of Transportation Public-Private Partnerships, Commonwealth of Virginia,
         USA
      

      
      URL: http://www.vappta.org/resources/PPTA%20Office%20Risk       
%20Guidance%20Document%20v2.1%2020110930.pdf.
      

      
       

      This OTP3 describes the principal purposes of this document as including:

      
      
         	
            
            providing practical guidance on how to carry out risk analysis and risk management
               during the development, procurement, and implementation of transportation P3
            

            
         

         
         	
            increasing the effectiveness of risk analysis and management activities by describing
               activities that are specifically formulated for P3 transportation projects
            

            
         

         
         	
            enhancing the consistency and efficiency of risk analysis and management activities
               by describing what activities need to be carried out at each stage and to what level
               of detail
            

            
         

         
         	
            promoting an increased understanding of the relationship between risk analysis and
               value for money (VfM) in the context of developing successful PPTA projects
            

            
         

         
         	
            providing a consistent terminologies for risk analysis and management.

            
         

         
      

      
      An Excel-based spreadsheet, called the “Risk Register Workbook,” has also been developed
         in conjunction with this document. The workbook is explained in appendix D to this
         document (p. 42) and an example is illustrated in appendix E (p. 46).
      

      
       

      
      Title: Short-Form Generic Risk Allocation Table for Toll Roads
      

      
      Author: PPP in Infrastructure Resource Center for Contracts,   
Laws and Regulations, the World Bank
      

      
      Date: 2008
      

      
      Focus: P3 toll roads
      

      
      Country: World Bank
      

      
      URL: http://www.google.com/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=3&ved=0CDgQFjAC&url=http%3A%2F%2Fhost4.ativio.com
              
%2Fsadcppp25%2Findex.php%3Foption%3Dcom_phocadownload   
%26view%3Dcategory%26download%3D379%3Ashort-form-generic-risk 
-allocation-table-for-toll-roads%26id%3D143%3Aroads%26Itemid%3D110
&ei=rHKaUYPlJ5SC9gSk5YCQBA&usg=AFQjCNGwVSaONRyoGv   
GufQvgW9SzXQpgHQ&sig2=oL0IF_F2Vd2jAQT1H1oENw.
      

      
       

      This document identifies 21 categories of risk associated specifically with toll roads.
         For each category of risk the document provides a description of the risk, the causes
         of the risk, mitigation strategies, and risk allocation (government, private sector
         partner, or shared).
      

      
       

      
      Title: Working with Government: Guidelines for Privately Financed Projects 
      

      
      Author: New South Wales Government
      

      
      Date: 2006
      

      
      Focus: P3s 
      

      
      Country: Australia
      

      
      URL: http://www.treasury.nsw.gov.au/__data/assets/pdf_file/0009/3141   
/wwggui_1.pdf.
      

      
       

      The New South Wales Government describes this document as providing a framework to
         enable both the public and private sectors to work together to improve public service
         delivery through private sector provision of infrastructure and related non-core services.
      

      
       

      Appendix 3 provides a risk matrix that identifies some 45 risks covering:

      
      
         	
            
            site risks

            
         

         
         	
            design, construction, and commission risk

            
         

         
         	
            sponsor risk

            
         

         
         	
            financial risk

            
         

         
         	
            operating risk

            
         

         
         	
            market risk

            
         

         
         	
            network and interface risk

            
         

         
         	
            industrial relations risk

            
         

         
         	
            legislative and government risk

            
         

         
         	
            force majeure risk

            
         

         
         	
            asset ownership risk

            
         

         
      

      
      The risk matrix (pp. 64–76) identifies each type of risk, its consequences, preferred
         allocation, and mitigation strategies.
      

      
       

      
      Title: Risk Assessment Tool User Manual
      

      
      Author: U.S. Department of Transportation, Federal Highway         
Administration
      

      
      Date: 2013
      

      
      Focus: Transportation P3s
      

      
      Country: U.S.
      

      
      URL: http://www.fhwa.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.
      

      
       

      This document is a user manual that accompanies an Excel-based risk assessment tool.
         The document is organized around four subject areas: risk identification, risk assessment,
         risk allocation, and risk mitigation. In appendix B (pp. B1-B2), the document identifies
         and describes 19 categories of risk.
      

      
       

      The Risk Assessment Excel spreadsheet can be found at http://www.fhwa
.dot.gov/ipd/p3/toolkit/analytical_tools/index.htm.
      

      
      Procurement and Contract Administration

      
      Governments, both domestically and internationally, must generally follow specific
         procurement policies and procedures for P3s. With the exception of P3 procurements
         in the European Union, which are standardized, most countries and well as US states
         have their own approaches to procurement.
      

      
       

      
      Title: National Public-Private Partnerships Guidelines, Volume 1: Procurement Options Analysis
      

      
      Author: Australian Government —Infrastructure Australia
      

      
      Date: 2008
      

      
      Focus: P3s 
      

      
      Country: Australia 
      

      
      URL: http://www.infrastructureaustralia.gov.au/public_private/files     
/National_PPP_Guidelines_Volume_1_Procurement_Options_Analysis   
_Dec_08.pdf.
      

      
       

      This document compares traditional procurement with government funded alliances, DBOM
         approaches and P3s. The document includes: a recommended “procurement report structure”
         (p. 27), a “template evaluation matrix” (p. 31), and a matrix identifying “risk assessment
         against procurement options” (pp. 32–33).
      

      
       

      
      Title: Competitive Dialogue in 2008
      

      
      Author: HM Treasury
      

      
      Date: 2008
      

      
      Focus: P3s
      

      
      Country: United Kingdom 
      

      
      URL: http://www.hm-treasury.gov.uk/d/competitive_dialogue_procedure   
.pdf.
      

      
       

      Competitive dialogue is the name of the process mandated by the European Union since
         2006 to be used for “particularly complex contracts.” The EU requires the use of competitive
         dialogue for P3s. The competitive dialogue approach is divided into three stages:
         pre-dialogue, dialogue, and 
post-dialogue. Competitive dialogue is unlike any of the generally accepted U.S. approaches
         to procurement. The document describes the competitive dialogue procedure:
      

      
      
         Contracting Authorities undertake a pre-qualification process and then invite short
            listed candidates to participate in a dialogue process during which any aspects of
            the project may be discussed and solutions developed. The Contracting Authority can
            continue the dialogue until it identifies one or more solutions that are capable of
            satisfying its requirements. It then closes the dialogue and invites final tenders.
            Only limited discussion and clarification is permitted once the dialogue state has
            closed. (p. 8) 
         

         
      

      This document, developed by HM Treasury in the United Kingdom, provides guidance for
         UK governments in implementing competitive dialogue. Competitive dialogue represents
         an EU procurement best practice.
      

      
       

      
      Title: Standardization of PF2 Contracts 
      

      
      Author: HM Treasury 
      

      
      Date: 2012
      

      
      Focus: P3s 
      

      
      Country: United Kingdom
      

      
      URL: http://www.hm-treasury.gov.uk/d/infrastructure_standardisation_of   
_contracts_051212.PDF.
      

      
       

      This 375-page document contains the contract clauses required by HM Treasury to implement
         the United Kingdom’s (UK) new approach to its Public Finance Initiative (PF2), the
         UK approach to P3s. The document includes the rationale for why particular issues
         need to be included in P3 contracts as well as the precise contact language. Some
         of the topics and contract clauses addressed include:
      

      
      
         	
            
            change in ownership

            
         

         
         	
            late service commencement

            
         

         
         	
            insurance

            
         

         
         	
            government step-in

            
         

         
         	
            payment mechanisms and monitoring

            
         

         
         	
            capital contributions

            
         

         
         	
            calculation and payment of early terminations payments

            
         

         
         	
            treatment of assets on termination and expiry

            
         

         
         	
            due diligence over subcontracts and financing

            
         

         
         	
            bond finance

            
         

         
         	
            transparency and information

            
         

         
         	
            intellectual property rights

            
         

         
      

      
      Other

      
      Title: Disclosure and Management of Conflict of Interest for Advisors
      

      
      Author: Partnerships Victoria 
      

      
      Date: 2005
      

      
      Focus: P3s 
      

      
      Country: Australia
      

      
      URL: http://www.partnerships.vic.gov.au/CA25708500035EB6/WebObj   
/AdvisoryNoteDisclosure&ConflictofInterest/$File/Advisory%20Note
%20Disclosure%20&%20Conflict%20of%20Interest.pdf.
      

      
       

      This document sets forth an analytical approach to assessing if, and the extent to
         which, an advisory to a government P3 project may have a conflict of interest (COI).
         If a potential conflict of interest is deemed to exist, the document sets forth how
         to determine if the COI is manageable.
      

      
       

      
      Title: National Public-Private Partnerships Guidelines—Volume 7: Commercial Principles
         for Economic Infrastructure
      

      
      Author: Australian Government, Infrastructure Australia 
      

      
      Date: 2011
      

      
      Focus: P3s
      

      
      Country: Australia
      

      
      URL: http://www.infrastructureaustralia.gov.au/public_private/files/Vol_7   
_Commercial_Principles_Economic_Infrastructure_Feb_2011.pdf.
      

      
       

      This document represents the Australian government’s best and most up-to-date thinking
         on a variety of topics related to economic infrastructure. As stated in the document:
      

      
      
         These principles apply to economic infrastructure projects where the private party
            bears market (demand) risk and revenues are often derived directly from the end user
            or other third parties (rather than government). Often the facility reverts to government,
            at no cost, at the end of the concession term. Examples of economic infrastructure
            projects include toll roads, ports and car parking facilities. (p. 1)
         

         
      

       

      Topic covered in the document include contractual issues, contract term, environmental issues and site condition, design, construction and completion, operations and maintenance, payment provisions, relief for possible key risk events, compensation events, force majeure, step-in, change of ownership/control, refining-gain, intellectual property, and others.
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