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Part I

Introduction







1    The paradox of pluralism

Towards a relational approach to religious freedom

Russell Sandberg and Sharon Thompson



The stories we tell

‘Telling stories of all kinds is the major way that human beings have endeavoured to make sense of themselves and their social world’.1 Law is all about stories: stories of individual cases; stories of the development of doctrines of law over time; stories about ‘the law’; and stories about legal ideas and practices. Legislators, adjudicators, advocates, and scholars are constantly telling, accepting, and perpetuating stories; what Carole Pateman has termed ‘conjectural histories’. Orthodox accounts and their implicit assumptions are perpetuated without question. The fact that they are authored and constructed is too easily forgotten. The ways in which these stories are framed; the assumptions, their biases and the fact that they are the product of human systems are overlooked. These stories of law can easily become constraining, rendering invisible alternative narratives and experiences. As Pateman’s work illustrates, the stories that do not fit the narrative are silenced and forgotten.2

Legal disputes naturally narrow the focus to the often technical issues at hand. The technicolor lives of those involved are reduced to the monochrome constructs that the legal system can understand. The legal eye focuses on constructing a problem and solving a problem. Although cases may be cited by reference to the surnames of the parties, those people are depersonalized in the judgments. Legal argumentation silences or at least suppresses their voices.3

It is therefore welcome and important that bodies of scholarly work exist to question the accounts made from orthodox viewpoints. There is a need for scholarship that looks at the terrain from a different lens. The increasing literature on religious pluralism and the increased focus on the legal experiences of minority cultures provide an example of this. This literature starts from a different angle and asks different questions. It starts with an acceptance that diversity is the norm and that different religions and cultures will interact with the state and with the legal system in different ways. The pluralist literature recognizes religious pluralism as a social and legal fact. It problematizes the concept of religion by warning that the term cannot be defined by a conservative appeal to precedent and that the binary between religion and non-religion is by no means absolute.4 The literature also recognizes legal pluralism as a social and legal fact, problematizing too the concept of law. This again involves rejecting conservative understandings based on analogy with state law as the norm and debunking the notion that law is autonomous and detached from society and that a neat distinction can be made between law and non-law.5

The literature on pluralism has made a number of significant achievements. Indeed, it is striking how many of its presuppositions have become the norm.6 Yet, this literature too has begun to perpetuate a particular story that is itself selective and constraining. Paradoxically, the pluralist focus is not pluralist enough. Ironically, although this literature has identified and critiqued a number of binary distinctions (most notably the public–private divide and understandings of religion/non-religion, law/non-law), the story it tells has perpetuated another binary focus: a dual spotlight upon the state and upon the religious group. This has overlooked the agency of individuals and failed to take into account the numerous interlocking power relationships that are in play. This means that, although the pluralist lens has meant that the picture painted is in no longer in broad brush strokes, it is still monochrome.

This introductory chapter will begin by exploring this paradox through looking at Ayelet Shachar’s Multicultural Jurisdictions: Cultural Differences and Women’s Rights, 7 a lauded work on religious pluralism and legal pluralism. This identifies the missing story but then ironically makes the same mistake in sidelining agency in the solutions that it proposes. Drawing upon our previous work,8 we will then explain how a relational approach could overcome this, correcting the pluralist paradox. We conclude by asking the reader to keep this in mind as they read the chapters that follow which all tell stories about pluralism and religion.

The story of Multicultural Jurisdictions

Shachar’s work is concerned with the ‘minorities within minorities debate’. This explores whether the state should play a role in ensuring that members of religious or cultural groups should not be denied the rights that they would ordinarily enjoy by virtue of their citizenship of the state where the polity of the group differs from that of the state as regards gender roles. Shachar’s argument is that the state should neither endorse a strong version of multiculturalism giving complete deference to groups nor have a blanket prohibition on the development and enforcement of group-based norms. Either approach would turn a blind eye to gender and other inequalities within the group. A stance of ‘“non-intervention” may effectively translate into immunizing wrongful behavior by more powerful parties’ while prohibition would relegate ‘religious traditions to the margins, labelled as unofficial, exotic, or even dangerous (unrecognized) law’.9

Shachar’s work, therefore, focuses on when and in what circumstances the state should intervene. Like many feminist scholars,10 Shachar rejects the binary option provided by what is often called the ‘right to exit’ argument, which states that the role of the state should be limited to ensuring that at-risk group members are able to leave if they do not agree with their group’s practices. She argues that this ‘right to exit offers no comprehensive approach at all’ because it imposes ‘the burden of solving conflict upon the individual’ whilst ‘relieving the state of any responsibility for the situation’.11 Shachar is critical of how this approach is predicated upon a ‘binary’ notion of identity whereby individuals are either an adherent of the group or a citizen of the state. She is critical of such an ‘oversimplified “either-or”- type understanding of legal authority that is not tailored to respect individuals’ manifold identities’.12 She argues that there is a need to recognize those people within religious groups – who she referred to as ‘citizen-insiders’ – as being both ‘culture-bearers and rights-bearers’.13 She highlights the agency of the citizen-insiders.14 This criticizes the caricaturing of ‘women who remain loyal to minority groups’ cultures as victims without agency. She calls for attention to be paid to what she called the ‘complex and multi-layered nature of multicultural identity’, saying that we cannot ‘remain blind to the web of complex and overlapping affiliations which exist between these competing entities’.15

However, while Shachar correctly diagnoses the problem, the cure she identifies is problematic. Shachar introduces her concept of ‘joint governance’. This describes the idea that people can belong to, show allegiance to, and follow norms from more than one source of authority at any given time.16 Joint governance seeks to overcome the problem of ‘artificially compartmentalizing the relationship between the group and the state into a fixed inside–outside division [which] conceals the extent to which both are in fact interdependent’.17 It ‘promises to foster ongoing interaction between different sources of authority, as a means of improving the situation of traditionally vulnerable insiders without forcing them to adhere to an either/or choice between their culture and their rights’.18

Ironically, despite the fact that joint governance seems to focus upon the agency of the citizen-insiders, Shachar’s articulation of joint governance sidelines this.19 In emphasizing how individual identity is negotiated through membership of overlapping (and sometimes competing) groups, her account fails to give adequate attention to the citizen-insider. The minority within the minority is treated as the object that the group and state fight over.20 In her schema, ‘it is in the self-professed interest of the group and the state to vie for the support of their constituents.’21 She observes that ‘each entity must “bid” for these individual’s continued adherence to its sphere of authority.’22 This takes a very passive and rational-minded approach to the question of agency. Her focus upon competition has been criticized for taking a ‘rational actor view of the world’ which is ‘written in the language of the marketplace’.23 When this perspective of the ‘individual rights-bearer’ is employed it arguably rests upon and perpetuates a liberal legal idea of the autonomous rational person.24

Shachar’s diagnosis – that gender and agency must be central to understandings of the minorities within minorities issue – is sound. However, by viewing the state and the group as two competing entities, her solution ignores individual agency and the gendered nature of decision making. It fails to solve what Gillian Hadfield has referred to as a ‘feminist puzzle’ or ‘dilemma of choice’:25 whether it is possible ‘to protect women from the oppressive consequences of harmful, constrained choices … without divesting women of agency?’26 Shachar’s call for agency to be recognized is laudable but in the end is unrealized. The schemas suggested in Multicultural Jurisdictions focus on the state and the group as two competing and monolithic entities. While the story is about the citizen-insider, they themselves are not the main characters and their agency is ignored.

A relational approach

A relational approach is needed to recognize the ways in which people’s identities are shaped by the relationships that they form.27 It is needed in order to correct ‘top-down’ approaches that focus on the state and the group which deny the agency of minorities within minorities. And, crucially, it is also needed to ensure that the focus on minorities within minorities does not result in an individualistic approach based upon liberal legal assumptions of the autonomous rational person. Placing the citizen-insider as the main character in the story can often lead to an individualist approach. Focusing on whether the citizen-insider consents or can be said to have made an autonomous choice raises the problems caused by the ‘right to exit’ approach discussed above. Binary legal tests silence the voices of minorities within minorities distorting their situations to fit the story that the legal and political systems can deal with.

In the context of family law in England and Wales, Jonathan Herring has been critical of the rise of an ‘individualist conception of autonomy’ which claims that ‘individuals should be allowed to make decisions for themselves and that those decisions should be respected by others, unless the decision involves harming someone else’.28 The pervasiveness of this approach has been shown by the encouragement of resolution of family disputes outside the courtroom, prompted at least in part by the removal of most legal aid for such family law disputes.29 The importance now afforded to individual autonomy is epitomized by recent case law concerning prenuptial agreements,30 which has stressed ‘the need to recognize the weight that should now be given to autonomy’ and stated that the ‘new respect to be given to individual autonomy means that the fact of an agreement can alter what is a fair result and so found a different award to the one that would otherwise have been made’.31 Family disputes are increasingly treated as private matters where the role of the law is to enable and encourage the couple to reach an agreement.32 This assumes an equal playing field where the parties are able to make rational individualistic decisions. In other words, it assumes a ‘legal fiction’33 that people exist within a vacuum.

While Herring notes that ‘independence and freedom have become the icons of our age’, he claims that ‘in the context of family law they are false gods’.34 He therefore proposes an alternative conceptualization of autonomy which he claims is more suitable for family law matters. He suggests ‘relational autonomy’, which is defined in opposition to individualized autonomy: it stresses how our identities are constantly shaped and re-shaped through the relationships we form with others.35 Relational autonomy can be particularly useful in relation to cases concerning religion and culture. It provides a means of focusing upon what Shachar refers to as the ‘web of complex and overlapping affiliations’ that characterize multicultural identities.36 Indeed, the study of state law on religion (‘religion law’) can be defined as that area of law ‘concerned with the recognition and regulation of certain religious relationships’.37

Approaches based upon relational autonomy have been employed (particularly by feminists) for some time.38 However, while his critique of existing family law is both important and illuminating, the way in which Herring applies the term ‘relational autonomy’ could be seen as blunt. He suggests that any suspicion of the possibility of an adverse power relationship would mean that agreements would not be enforced. For Herring, ‘a strong argument against the enforcement of prenuptial agreements can be made from the perspective of relational autonomy’ because ‘only very rarely can there be an equality of bargaining power between parties contemplating marriage’.39 However, setting an agreement aside because an individual’s circumstances have rendered them ‘non-autonomous’ is not compatible with feminist aim to promote agency and to appreciate that individuals can be autonomous even in oppressive circumstances.40 While relational autonomy can pay attention to this important reality, figuring out what autonomy means from a relational perspective can also be difficult in practice.41 Relational meanings of autonomy are interpreted in different ways by different people42 and are inevitably affected by societal assumptions. In theory, relational autonomy both challenges and undermines assumptions made by individualist conceptions of autonomy, but in practice the term is almost impossible to apply without the court falling back on norms based on individualistic approaches. It is therefore possible that the concept of relational autonomy (especially in the way applied by Herring) would not therefore have the desired practical impact of both recognizing relational inequalities and facilitating agency in a coherent way.43

Ultimately the term relational autonomy is a paradox: it recognizes by definition that complete autonomy cannot be achieved since we are all shaped and limited by our social interactions with one another.44The important word is ‘relational’ rather than ‘autonomy’. The concept of relational autonomy is useful to identify and correct the dominant paradigm of individualist autonomy. However, as we have argued elsewhere,45 there is a need to discard the reference to autonomy entirely because it is such an elusive concept. In its place there needs to be a reference to contract.

A contractual approach

As Pateman’s work details, social contract theory has become one of the dominant stories told about the social world and the place of human beings within it. She notes: ‘An explanation for the binding authority for the state and civil law, and for the legitimacy of modern civil government is to be found by treating our society as if it had originated in contract.’46 Contract has become ‘a principle of social association and one of the most important means of creating social relationships’.47 Indeed, religious freedom can be understood as being contractual. In England and Wales, for instance, religious organizations are usually treated as voluntary associations where members have agreed to be bound together for common purposes and to undertake mutual duties and obligations.48 The powers of the religious body derive from the agreement of its members. In the Australian case of Scandrett v. Dowling
49 it was held that ‘the binding effect of the “voluntary consensual compact” …’ arises from ‘a willingness to be bound to it because of shared faith’. Religious freedom is seen as a quasi-contractual choice. There are examples of civil courts not only applying religious rules as terms of a contract but also applying religious agreements as contracts.50

This has perpetuated an individualist approach because it is based on a conception of contract that treats the parties as atomistic constructs, operating in a decision-making process which centers on the discrete moment of consent. Furthermore, as Pateman notes, the notion of social contract and ‘the broader argument that, ideally, all social relations should take a contractual form’ has entrenched the notion that ‘individuals are normally free and equal to each other’.51 This ‘freedom’ suffers from the defects of the ‘right to exit’ argument. It is ‘assumed that individual attributes and social attributes always made it reasonable for an individual to give an affirmative answer to the fundamental question of whether a relationship of subordination should be created through contract’.52 It is based on the assumption that human beings are all ‘naturally free and equal (masculine) individuals’.53

It therefore may seem odd to rely on contract in order to develop a relational approach. However, a relational approach corrects and broadens the understanding of contract to understand it not in a narrow legal sense or even in the loose sense usually evoked by reference to ‘the’ social contract.54 A contractual approach also benefits relational theory by shifting the focus away from autonomy to focus on the situations where social agreements are formed; where in the words of Martha Fineman, ‘individuals are given the means to voluntarily and willingly assume obligations and gain entitlements’.55 The fusion of contract and relational theory has been pioneered by Ian Macneil in his Relational Contract Theory (RCT).56 Like Herring’s explanation of relational autonomy, RCT brings the relationships of the parties to the fore. While orthodox and legalistic understandings of contract are imbued with flawed notions of autonomy, RCT instead repurposes contract in a way that recognizes the relational context in which individuals make decisions.

Macneil’s work criticizes orthodox contract for its focus on agreements as discrete one-off transactions, and for failing to recognize the relationships between the parties, as he argued that these relationships significantly influence the ways in which decisions are made. For Macneil, highlighting the parties’ relationship necessitates a focus on important contextual factors in commercial transactions, such as duration and trade customs. By replacing neo-liberal assumptions that depict contracting parties as being purely self-interested and disconnected individuals with a relationship-orientated approach, RCT appreciates what Mulcahy refers to as the ‘lived world of contracts’.57 Once liberated from the narrow orthodox legalistic understandings that pay almost exclusive attention to what Pateman has referred to as the ‘fictions of original agreements’,58 contract becomes a useful means of understanding relationships and arrangements. Indeed, this means that contract can be seen ‘as a principle of social association and one of the most important means of creating social relationships’.59

Approaches based on RCT contextualize the discrete transactions within the overall relationships between the parties, highlighting the number of relationships that exist. This involves exploring in detail not just the agreement and the conditions surrounding it but a number of interlocking relationships over a much longer period. In the context of religious pluralism this would include looking at the entire relationship between minorities within minorities and the individual member and the group as well as family and community pressures and the role of authority structures within the group as well as their interaction with the state.60

However, this does not go far enough. It does not question the structures that exist and the power disparities and inequalities that exist as a result. As Pateman argues, the roots of contract are based in inequality and informed by a status quo that treats everyone in a neutral way.61 It is noticeable that RCT was developed mostly within a commercial context and, although some work has extended it beyond this setting,62 the original context continues to constrain it. There is a clear difference between commercial and domestic agreements: there are different expectations of their nature and enforcement and numerous different interlocking power relationships in play. This means that RCT needs to be developed. A relational approach broadens the story to look at the characters in relation to each other and to see them as products of their relationships. However, it still does not place them at the center ground. It continues to be shaped by the priorities, assumptions, and values of the pervasive neo-liberal culture. This can be overcome by changing the perspective through adopting the feminist approach which shaped Shachar’s diagnosis, but which was less present in her cure.

A feminist approach

Pateman’s The Sexual Contract highlights a disconnect between the myth – that all citizens are equal under the social contract – and the reality, that across institutions, women are subordinate to men. Her work asserts that the focus on the social contract has meant that it is rarely noticed that ‘half the story’ is missing: ‘We hear an enormous amount about the social contract; a deep silence is maintained about the sexual contract.’63 The conjectural history told presents the rise of the social contract as ‘a story of freedom’ where all adults enjoy the same standing and ability to contract and which is ‘anti-patriarchal or post-patriarchal’.64 This ignores the ‘story of subjection’ found in the sexual contract, which shows ‘how men’s patriarchal right over women is established through contract’ because, rather than being universal, ‘civil freedom is a masculine attribute and depends upon patriarchal right’. For Pateman, ‘contract is far from being opposed to patriarchy; contract is the means by which modern patriarchy is constituted’.

Pateman’s insistence that the invisible story of the sexual contract be told and the orthodox account be questioned and debunked provides an example of the subversive approach to storytelling that a feminist approach can take by telling the untold story; by making visible what was previously invisible. A feminist approach can be understood as a critical approach to law; that is, an approach that ‘produces disturbances in the field – that inverts or scrambles familiar narratives of stasis, recovery or progress; anything that advances rival perspectives (such of those as the losers rather than the winners) for surveying developments, or that posits alternative trajectories that might have produced a very different present’.65 Such approaches can be said to be subversive in that they disturb and challenge the narratives and sources used by and in conventional and orthodox historical accounts.66

Feminist approaches to law can be understood in this light: they provide a particular type of subversion. Although feminist approaches to law are varied,67 as Conaghan notes it is possible and ‘useful to identify some common, recurring features of feminist academic engagement with law and to do so without either essentializing feminism or denying the complexity and contestability of the features thus described’.68 A feminist approach ‘presupposes that gender has a much greater structural and/or discursive significance than is commonly assumed, a significance which is ideologically but not practically diminished by its relative invisibility’.69 By choosing to explicitly recognize this, in other words, to not be silent on the gendered dimensions, issues of power are placed at the core of the discussions rather than on the margins. A feminist approach alters the lens in which we see law and the social world by shedding light on structural and entrenched gendered disadvantages that are perpetuated.

Feminist scholarship focuses on structures and discourses that are often invisible in the conventional stories that are told. By choosing not be silent on the gendered dimensions, feminist scholarship questions and debunks conventional and traditional understandings about law and talk of law. Gender is never absent from a discussion about where fundamental values in law come from, particularly when examining the wider context of social relations in which values are constituted and accepted. A feminist approach acknowledges that ideas about gender are both affected and effect legal ideas. It looks at the situation from a different angle. Feminist scholarship is grounded. It dispenses the usual ‘top-down’ analysis to instead focus on actual lived experiences, operating from the ground up.

This means that attention is afforded to agency. A feminist approach does not assume that men necessarily have an oppressive role but it recognizes that there is a power dimension between men and women in social life as a whole and especially when they are legal actors given the gendered nature of legal institutions, discourse, and practices.70 A theory that protects women qua women (and therefore as oppressed) fails to recognize the different contexts in which power imbalance occurs. Just because there are situations where women as minorities in minorities have less power and less autonomy, this does not mean these women are vulnerable or have less power because they are always weak in the face of inevitable male dominance. Indeed, it would be a mistake to presume a lack of agency. As Diana Meyers has argued, individuals experiencing multiple forms of oppression and structural inequality can still be partially autonomous, and it should not be assumed they are unable to be autonomous because of structural constraints.71 A more worthwhile use of feminism is instead to focus any concerns on the interests of people who are affected by power imbalance.

A feminist approach can therefore provide a crucial corrective to conventional stories of religious pluralism and the role of the state which present a binary choice between paternalistic or laissez-faire stances, both of which fail to give attention to the agency of minorities within minorities. A feminist approach is required in particular because religious life is gendered, as shown by the significant position that women play in religious life and the fact that this is often not in correlation with male dominated decision-making processes, norms, and culture.72 Moreover, the construction and articulation of religious freedom is also gendered. Its contractual nature and man-made architecture which assumes that individuals are free to act in economic rational ways means that it is based upon and perpetuates masculine notions of individualized autonomy. A feminist approach can identify and critique this. It can provide a means of deconstruction. However, a feminist approach need not be placed in opposition to conventional accounts. Instead, it can improve those accounts by criticizing the law whilst operating within its confines.73 It can provide a means of reconstruction.

Combining the approaches: feminist relational contact theory

As we have argued elsewhere,74 an approach previously created and applied in relation to prenuptial agreements provides a way forward: Feminist Relational Contract Theory (FRCT).75 On the surface, developing RCT by using feminist approaches seems to be mixing two contradictory approaches. David Campbell, a leading advocate of RCT, calls feminist contract theory ‘something of an oxymoron’ because in his view it sacrifices the liberal values implicit in RCT (most notably the respect for individual autonomy) for the prioritization of feminist equality.76 However, FRCT is designed to overcome the incompatibility identified by Campbell by recognizing as problematic and discarding the liberal values implicit in RCT and by applying an explicitly feminist approach which develops RCT to pay attention not only to the tacit understandings affecting intimate relationships, but to also critique and subvert them. As the name of the theory suggests, it seeks to build upon RCT using the subversive nature of feminist legal studies to question the values implicit in RCT by altering the lens in order to place gender inequalities at the fore.77

FRCT builds upon the strengths of both relational autonomy and RCT. It incorporates feminist perspectives that explicitly address power imbalances (especially those that are gendered) where RCT otherwise would not, directing critical fire at how social and legal structures reinforce power imbalances. FRCT places emphasis upon the various overlapping relationships which people have and the effect that this has. It involves examining social agreements within the wider context of multiple power relationships paying particular attention to inequalities caused by gender by taking a ‘bottom up’ approach which focuses on the gendered aspects of various interlocking relationships and the decision-making process and court personnel.78

Crucially, agency is not abandoned when feminist understandings of power are combined with relational contract’s understanding of context.79 FRCT does not view choice as being a binary ultimatum between agreeing or disagreeing. It recognizes instead that it is possible to follow a third route: staying within the group and negotiating a compromise.80 FRCT can see that it might not be rational or practical for minorities within minorities to walk away and that this does not mean that we should presume that they lack agency. FRCT also pays much more attention to how the relationship has changed over time. FRCT places agency to the fore. It fully recognizes the web of relationships by regarding them as social contracts, and it accepts that power imbalances exist and that the role of the law is to decide when those power imbalances are significant enough to override freedom of (social) contract. FRCT therefore goes further than Shachar’s work on joint governance or Herring’s work on relational autonomy in that it provides a means by which courts and other decision-making bodies can recognize and take into account the various relationships involved and the resulting power imbalances. An approach based on FRCT recognizes the effects of various relationships focusing upon contract as a concrete form of social association without being infected by the liberal and neo-liberal obsession with individualized autonomy.

Unlike Shachar’s work on joint governance, FRCT advances matters in a way which unlocks the promise of recognizing agency whilst simultaneously appreciating the effect of gendered power issues. Shachar’s work stresses that ‘the action and agency of individuals, groups and states is situational, that is, it varies in different institutions settings and to some extent is shaped by them’.81 FRCT takes this further to regard action and agency as situational and relational: being shaped by complex interlocking social relationships and social statuses. Adding an explicitly feminist approach to RCT alters the lens and provides us with a multicolor picture using a feminist perspective to place issues of power at the center. FRCT therefore provides us with a way whereby stories about law can be challenged. The paradox of much of the literature on pluralism is not only overcome but is transcended. A relational approach overcomes the binary focus on the group and the state by recognizing a number of interlocking power relationships that develop over time. A feminist approach complements and furthers this by changing the lens to focus upon the power inequalities that exist, placing them and the lived experiences of those affected at the fore without denying them agency. Shachar’s ambition is to find a way that does not provide religious groups with a blank cheque but also does not prohibit their activities. FRCT provides this. It recognizes that minorities within minorities more often than not do not have an entirely free choice but that this does not mean that the compromise they reach should automatically be disregarded. Rather than adopting a paternal approach based on assumptions, a grounded approach is taken based on evidence.

The stories to come

This introduction has discussed how a relational and feminist perspective drastically changes our view on legal responses to religious pluralism. Such a perspective takes us away from an orthodox legal binary view of choice and a twofold relationship between the state and the group. It moves us towards an understanding of the many and varied ways in which people really make decisions and the social, economic, and legal pressures they are under when making these decisions. It allows us to see what is otherwise often invisible. The chapters that follow provide a plethora of perspectives on pluralism, exploring religious pluralism from several different angles and in a variety of settings. They all tell stories about pluralism and the law, which provide new questions. Moreover, since those chapters and their authors do not exist in a vacuum, they all reflect pervasive stories about religion and about law that exist. This should be kept in mind when reading each chapter and the stories about law that they present. Each chapter provides a snapshot giving a particular story; taken as a whole, they provide a plurality of perspectives on pluralism.

The book features selected revised papers from the third ICLARS conference on ‘Religion, Democracy, and Equality’.82 It falls into two sections. The first, entitled ‘Starting Points’, introduces a range of different vantage points from which the topic of religious pluralism can be approached. These include both legal and religious starting points. Chapters 2 and 3 set the scene by focusing on what has been identified as the two halves of law and religion scholarship: the rules and norms enacted by secular authorities at the international, national, and sub-national levels affecting religion (‘religion law’) and the rules and norms enacted by religious groups themselves (‘religious law’).83
Chapter 2 by H. Victor Condé, ‘Human Rights and the Protection of Religious Expression’, sets the scene in religion law terms by exploring the international legal frameworks concerning religious freedom. It is by no means a primer, however. It is rather not only a foundation for the chapters that follow but also a radical call to reexamine the legal texts, concepts, and rules of interpretation; the building blocks of the stories that this book and others like it seek to tell. The chapter is a welcome reminder that these legal ideas and articulations are constructs and therefore can be revisited and reconstructed.84
Chapter 3 by Iain T. Benson, ‘The Search for Pluralism in Islam, Roman Catholicism, and Judaism’, sets the scene in terms of religious law looking at how pluralism is understood in these three religions. It focuses on the understandings of pluralism put forward in the works by particular writers in each faith, exploring the stories they tell about the nature and purpose of pluralism in their faith tradition. Chapter 4 develops this. In ‘Religious Freedom and Tolerance: A Judaic Perspective’, Asher Maoz explores the Jewish attitude towards other religions. This provides yet another vantage point seeing how a particular religion views other religions and as the author notes this focus needs to be selective, concentrating on articulating what he refers to as the attitude of mainstream contemporary Judaism. This highlights the effect that the starting point taken can have upon the story that is being told.

Hans-Martien ten Napel’s Chapter 5, ‘Western “Civic Totalism”, Sovereignty of the People, and the Need for Limited Government’, provides a different starting focus: the role of the State, with a much-needed insight from political philosophy that is often omitted in the legal stories told about religious pluralism. Chapter 6 begins from a different place, focusing on international initiatives to deal with religious freedom. ‘From Rabat to Istanbul’ by Mohamed Saeed M. Eltayeb examines the Rabat Plan of Action and the Istanbul Process as being complimentary and as operating within a quest for wider implementation strategies for combating religious hatred. Jeroen Temperman’s Chapter 7, ‘The Prohibition of Advocacy of Religious Hatred that Constitutes Incitement to Discrimination, Hostility, or Violence’, develops the focus on the law on religious hatred found in Chapter 5 but zooms in to explore what the author considers to be ‘the oddity’ of Article 20(2) of the UN International Covenant on Civil and Political Rights. This chapter provides an example of a different story-telling device: the micro-examination of a particular law which seeks to explore its nature and future. The juxtaposing of Chapter 5 with Chapters 6 and 7, as with the contrasting Chapter 2 with Chapters 3 and 4, is telling. By revealing very different starting points, these chapters underline how the stories told about pluralism are shaped by the foundations upon which they are based and that these foundations are themselves constructed and reconstructed as part of the story-telling process.

The second section, ‘Perspectives’, grounds the analysis by focusing on a particular geographical context to examine how states and supra-state institutions have responded to religious pluralism. Norberto Padilla’s Chapter 8, ‘Religious Pluralism: The Argentine Experience’, starts by looking at a country whose history is littered with political intolerance and divisions. Padilla argues that religion has and does play a significant role in reconciling differences in Argentina. The historical predominance of Catholicism now complemented by other religions has, for Padilla, created a society capable of solidarity in matters of religious and social harmony. Chapter 9, ‘The Quest for Religious Pluralism in Post-Apartheid South Africa’, by Mary-Anne Plaatjies-van Huffel also looks at another country that is often characterized as being very religious. The chapter explores how the management of moral and religious diversity is one of the challenges facing post-apartheid South Africa. It calls for an ‘ethic of concern’ to develop whereby individuals need to learn to co-exist and develop bonds of solidarity with one another and whereby religious groups and the state need to engage with one another. Chapters 8 and 9 therefore look at the stories of legal regulation at a state level taking a broad often historical sweep to contextualize today’s issues. These are not narratives of progress, however, but are rather stories of ‘works in progress’ through which the legacy of history is being modified by changes in social mores, political policy, and legal reform. One significant change in the last century has been the move towards globalization. Now the nation state no longer has complete authority over the story that they want to tell. This is underlined by Chapter 10, which provides a continental-level analysis to show the effect and potential of supra-State legal norms. In ‘National Human Rights Institutions and the Accommodation of Religious Diversity in Africa’, Enyinna Nwauche notes that the fact that Africa is made up of 53 countries means that discussions about accommodation of religious diversity across the continent are complex. The chapter proposes that discussion of National Human Rights Institutions (NHRI), constitutional and statutory bodies established by African States for the protection and promotion of human rights, can provide a step forward.

The book concludes by reference to European experiences, again starting with an examination of a particular state and how they have dealt and how they deal with the regulation of religious freedom before mirroring Enyinna Nwauche’s chapter by providing a continental-wide analysis, here focusing on the jurisprudence of the European Court of Human Rights. In Chapter 11, ‘The Status of Religious Organizations in Poland’, Piotr Stanisz explores how the Polish constitution embraces the ‘cooperation model’ by promoting cooperation and agreements between the state and religious organizations.85 Stanisz identifies a number of tensions that emerge from this constitutional stance and emphasizes the importance of recognizing the unique character of individual religious groups. The narrative expressed in constitutional norms can often drown out the idiosyncratic nature of different religions making them conform to a discourse that the legal system understands. This risk is even more pronounced where regulation of religion occurs at a level above the nation state. This is reflected in Chapter 12. In Javier Martínez-Torrón’s appraisal of ‘State Neutrality and Religious Plurality in Europe’ the focus moves the regional level and in particular looks at the role of a particular court. This chapter provides a tour de force of recent case law by the European Court of Human Rights and interrogates the language used by the Court to reveal the underlying principles that underpin the Court’s developing jurisprudence. Cases before the Court provide a range of heterogeneous stories about the nature and accommodation of religion shaped by national and sub-national histories and experiences. The unenviable task of the Court is to determine such claims within the confines of a pan-European legal order which needs to balance the need to respect diversity in approach though the ‘margin of appreciation’ doctrine whilst ensuring that there are pan-European norms since otherwise the institution has no reason to exist. Martínez-Torrón’s chapter explores the stories about religious freedom that are accepted, created, and perpetuated by the Court.

Taken as a whole, the chapters showcase a plurality of perspectives on pluralism. This is examined in the concluding chapter by the editors W. Cole Durham Jr and Donlu D. Thayer who ask the provocative question, ‘Religious Pluralism: Peace or Poison’. Given mounting worldwide tensions concerning the relationship between religious diversity and social harmony, the questions raised, explored, and critiqued in this volume are timely, stimulating, and difficult. Tensions exist about the place of religion in public life generally, manifested in disputes about employment, education, and the family and shaped by and shaping media coverage of religion.86There are no easy answers to the dilemmas posed. However, reference to differing perspectives and a move away from binary solutions provides a step forward. The paradox of pluralism – that debates about pluralism and religious difference focus on the state and the group and therefore give inadequate attention to the lived experiences and agency of minorities within minorities – needs to be overcome. It needs to be remembered that the stories we tell about religious pluralism are precisely that: stories. They are constructed ways of making sense of the world and our role within it, which provide but one perspective and render other stories invisible.87
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2    Human rights and the protection of religious expression

Manifestation of religion as Lex Specialis of freedom of expression

H. Victor Condé



Abuse of religious freedom: a crucial global issue

This chapter addresses the danger of misapplying or misinterpreting international human rights legal standards in dealing with religious freedom issues, particularly about religious expression. The abuse of religious freedom is one of the crucial global issues of our day. Though freedom of religion is said to have been historically the first human right, and is a most important part of human rights law, many now perceive that right is in danger. More and more often today, what that religious speaker can say is being prevented, limited, or punished.1

The focus here is not on the effect, impact, or damage caused by a religious message, nor is it on the harm or injured feelings of someone who finds such expression offensive or blasphemous. The focus is rather on the speaker, on the rights of the religious person to manifest religion via religious expression, to express religious truths, whether about one’s own religion’s doctrines or about another religion, or about a moral or even a political issue. The focus of this chapter, in other words, is on the extent of religious speakers’ human rights to express themselves religiously,2 and it is about the religious organization’s freedom of expression, religious expression to be exact, in a world increasingly antagonistic to religion and its truth claims.

In looking at international human rights law and what it says about how much government can restrict religious expression, the chapter takes us to the wording of human rights legal texts and specifically to the norm of ‘manifestation of religion’, a phrase which covers any religious expression. This is examined in relation to general freedom of expression, which leads us to the legal principle of Lex Specialis,3 by which freedoms of religion and expression are related.

Increasingly louder voices today express beliefs that some religious speech constitutes hate speech, or an incitement to violence or discrimination, particularly regarding morality issues and minority religions. This has given rise to the use of the law as a tool to stifle religious expression about other religions, about morals, and about various minorities. In such a view, the religious voice has no more place in the marketplace of ideas. Political correctness is the spirit of the day, reflecting a professed attempt to bring about the magnanimous idea of tolerance and broadmindedness. To some, however, this spirit reflects, rather, evidence of uniformity, intolerance, and narrowmindedness towards religion.

Of course, not all expressions concerning religion, or statements made by religious persons, are absolutely protected. But legitimate religious expression is now under attack, as individuals, organizations, and governments seek to silence the pulpit, the street preacher, the evangelist, the Mormon missionary, the Jehovah’s Witness, the parent teaching her children, even the religious politician, whose views they do not like or that are deemed contrary to ‘modern’ social values.

This chapter is a call to the legal, political, and academic communities to reexamine our legal concepts, texts, and rules of interpretation regarding religious expression and its legal limits. Most importantly, this chapter seeks to show a failure in the international legal and political arenas to apply the correct legal standard to religious expression because of an incorrect use of the legal texts involving freedom of religion and freedom of expression. In short, the restriction clauses of freedom of expression are too often applied to issues for which the freedom of religion restriction clauses should be applied. An understanding of the legal principle of Lex Specialis can explain how religious freedom should correctly be legally protected and how protection of religious expression can be maximized.

Why is religious freedom, including religious expression, important?

Anyone watching the media has to be aware of issues of religious persecution and discrimination in the world today. Many such events involve punishing religious expression. This often involves claims that the religious expression constitutes a hate crime or an offense to the religious sensitivities of another religion or its members, is a manifestation of extremism,4 or concerns an incitement to religious hatred or discrimination against a certain group in society.

One classic example is the 2006 academic lecture of Pope Benedict XVI in Regensburg, Germany. This lecture, wherein the Pope quoted a medieval scholar on the latter’s views on Islam, set off riots and caused fatalities, as it was perceived to have been defamatory of Islam. It was argued that the Pope should not have said what he did even to a Catholic academic audience at a Catholic University. It was argued that he did not have the right to say such things, that it was defamatory and incited hatred of Muslims. This chapter would argue that under existing human rights law the Pope had every legal right to so speak, and that the Pope’s expression was legally merely ‘manifestation of religion’ through teaching, within the permissible scope of international human right law.

To illustrate only a few other examples of religious expression being attacked:


•    Egypt 2013: A Coptic school teacher was convicted of insulting Islam, accused by three students of insulting the prophet Muhammad by saying the late Coptic Pope Shenouda performed more miracles than the Prophet.

•    London 2016: A lay Christian Evangelist was arrested during open air evangelizing for ‘using homophobic speech that could cause people anxiety, distress, alarm or insult’.5

•    Spain 2016: Efforts were being made to criminally prosecute five Spanish bishops for writing and speaking out against a new law on protection of LGBT rights.



Many other such attacks against those disseminating religious expressions could be cited, most of them involving legal claims against the speaker, denounced as either hate speech, so-called defamation of religion, blasphemy, or incitement to religious hatred. All, in essence, involve claims that speakers did not have the right to say what they said, and this denial of a right to speak has been most often, and wrongly, based on the restriction of freedom of expression, not freedom of religion.

Once in a while one sees a legal forum giving religious expression its proper place, despite public disapproval, by finding it legally protected. In one such example from 2013, Costa Rica’s Electoral Supreme Court said that the church hierarchy has the right to speak about social and moral issues, proclaiming its teaching freely in order to inform the nation’s voters. It can ‘take stances on the country’s social problems, as well as to preach the faith with authentic freedom, teach its social doctrine, exercise an earthly mission without interference and issue moral judgments, even on issues related to public order and others of interest to it.’6 Such legal victories, however, are the exception, not the rule. And this is partly because expressions are judged by expression norms, not religion norms.

In almost all such cases a religious person is making a religious expression. In human rights law, we call this a ‘manifestation of religion’. It is not just about freedom of expression. It is about freedom of religion by manifestation of religion through teaching, practice, worship, and observance. Religious expression is being judged the same as non-religious expression. Under the principle of Lex Specialis, this is legal error.

Without freedom of religion one cannot conceptualize any human rights, much less understand the concept and value of inherent human dignity, which is the juridical basis of all human rights. Full freedom of religion is important because where the state limits freedom of religion more strictly than human rights allows, the state is violating human rights, and the full exercise of all other human rights is imperiled. This is because all human rights are interdependent in principle. The related human right to freedom of expression is itself dependent upon freedom of religion for its effectiveness. All religions strongly favor the communication of religious doctrines, experiences, and views. For some it is a spiritual mandate, a divine obligation. This requires a legal protection of freedom of religion, especially its teaching and communicative aspects.

Freedom of religion is also important because it is the main source of a believer’s identity and understanding of reality and the meaning of life. It is for many the prime mover of human emotions, the highest truth, the source of personal growth and development, the main source of law, moral values, cohesion of most societies. Such freedom can be helpful in avoiding or resolving social, national, or international conflicts. As the first recognized human right, freedom of religion is considered by most scholars to be the ‘lynchpin of all human rights’.7

One reason we know that freedom of religion is important in international human rights law, at both global and regional levels, is that it is given special legal protection in that body of law. Protection of freedom of religion, often coupled with belief (‘religion or belief’) has found a place within the legal norms of what is called international human rights law, a part of public international law. As a genre of human rights, protection of freedom of religion is called a right to moral integrity. It is that which allows an individual and collection of individuals to decide what creeds and values a society holds and wishes to protect by law, and what actions and expressions and beliefs are acceptable in society.

The importance of religious freedom in contemporary international affairs was well articulated in the first international-level human rights case involving a substantive human rights legal norm taken from the European Convention on Human Rights (ECHR) Article 9.8 In its 1993 judgment in Kokkinakis v. Greece
9 the European Court of Human Rights (ECtHR) said the following:

As enshrined in Article 9 (art. 9), freedom of thought, conscience and religion is one of the foundations of a ‘democratic society’ within the meaning of the Convention. It is, in its religious dimension, one of the most vital elements that go to make up the identity of believers and their conception of life, but it is also a precious asset for atheists, agnostics, sceptics and the unconcerned. The pluralism indissociable from a democratic society, which has been dearly won over the centuries, depends on it.

While religious freedom is primarily a matter of individual conscience, it also implies, inter alia, freedom to ‘

manifest [one’s] religion

’. Bearing witness in words and deeds is bound up with the existence of religious convictions.

According to Article 9, freedom to manifest one’s religion is not only exercisable in community with others, ‘in public’ and within the circle of those whose faith one shares, but can also be asserted ‘alone’ and ‘in private’; furthermore, it includes in principle the right to try to convince one’s neighbour, for example through ‘teaching’, failing which, moreover, ‘freedom to change [one’s] religion or belief’, enshrined in Article 9, would be likely to remain a dead letter.10 (emphasis added)



This case was about protection of religious expression, namely proselytism,11 specifically, door-to-door evangelizing by a Jehovah’s Witness in Greece. The ECtHR was recognizing the legal status of Mr. Kokkinakis’s religious expressions, and protecting his human rights to manifest his religion in teaching.

A more recent example of an international organization expressing the value of protecting freedom of religion, including religious expression, comes from the European Union in mid 2013, in its Guidelines on the Promotion and Protection of Freedom of Religion or Belief. 12

1. The right to freedom of thought, conscience, religion or belief, more commonly referred to as the right to freedom of religion or belief (FoRB) is a fundamental right of every human being. As a universal human right, freedom of religion or belief safeguards respect for diversity. Its free exercise directly contributes to democracy, development, rule of law, peace and stability. Violations of freedom of religion or belief may exacerbate intolerance and often constitute early indicators of potential violence and conflicts.



The protection of religious expression in human rights law occurs in relation to two specific human rights: freedom of religion and freedom of expression, such as found in ECHR Articles 9 and 10, and in Articles 18 and 19 of the UN International Covenant on Civil and Political Rights (ICCPR)13 and Articles 12 and 13 of the American Convention on Human Rights (ACHR).14 ECHR Article 9 and ICCPR Article 18 deal specifically with freedom of religion, but all too often the international community resorts to Article 10 of the ECHR and Article 19 of the ICCPR to apply to religious expression, manifestations of religion, where the scope of permissible restriction of religious expression is greater than the scope of restriction in Articles 9 and 18. This means that religious expression enjoys less legal protection under the freedom of expression norms than it does under the freedom of religion norms.

The fullest and most effective legal means of protection of legal expression will be accomplished by using the legal norms most suited and meant for protection of expressions that are religious. All expression is not alike in international human rights law. Some expression is special. Religion is different from all ideas, philosophies, and ideologies. Religious expression is special; it is an act of religion, the exteriorizing of the religious truth of what one believes. This specialness is reflected in the present legal theory and texts of human rights laws. Religious expression must be judged and restricted, if at all, only under the freedom of religion norm, under the principle Lex Specialis.

Legal theory of religious freedom

In the field of human rights law the subject of protection of a person’s religion is comprised of two aspects: the internal forum (forum internum), what one believes in the inner being of self, and the externalization of religious belief in the external forum (forum externum). In the legal theory of human rights law, the internal forum is inviolable, absolutely protected from interference by man or state. The external forum, the manifestation of religion, is not inviolable and absolute. The exercise of a human right to manifest religion can be limited by the state. Too often in the world today states apply abusive limitation on the exercise of religious expression.

A consideration of legal protection of religious freedom and of freedom of expression in general brings us to three international human rights legal texts: the International Covenant on Civil and Political Rights (ICCPR, United Nations), the European Convention on Human Rights (ECHR, under the Council of Europe); and the American Convention on Human Rights (ACHR, under the Organization of American States). Each of these three instruments treats general expression and religious expression separately and distinctly.

The key international legal texts and their interpretation: freedom of religion and freedom of expression

International Covenant on Civil and Political Rights (United Nations)

Article 18.


1    Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching.

2    …

3    Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others.



Article 19.


1    Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.

2    The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary:


a    For respect of the rights or reputations of others;

b    For the protection of national security or of public order (ordre public), or of public health or morals.




European Convention on Human Rights (Council of Europe)

Article 9 (Freedom of Religion)


1    Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.

2    Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or the protection of the rights and freedoms of others.



Article 10 (Freedom of Expression)


1    Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers.

2    The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or the rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.



American Convention on Human Rights (Organization of American States)

Article 12. Freedom of Conscience and Religion


1    Everyone has the right to freedom of conscience and of religion. This right includes freedom to maintain or to change one’s religion or beliefs, and freedom to profess or disseminate one’s religion or beliefs, either individually or together with others, in public or in private.

2    Freedom to manifest one’s religion and beliefs may be subject only to the limitations prescribed by law that are necessary to protect public safety, order, health, or morals, or the rights or freedoms of others.



Article 13. Freedom of Thought and Expression


1    Everyone has the right to freedom of thought and expression. This right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one’s choice.

2    The exercise of the right provided for in the foregoing paragraph shall not be subject to prior censorship but shall be subject to subsequent imposition of liability, which shall be expressly established by law to the extent necessary to ensure


a    respect for the rights or reputations of others; or

b    the protection of national security, public order, or public health or morals.




Note that the wording and the scope of the limitations clauses in the freedom of expression norms are different from those of the freedom of religion norms. The state may make fewer, more limited restrictions to manifestations of religions, compared with freedom of expression in general. It is therefore legally clear that among all types of expression international human rights law protects religious expression more broadly than non-religious expression.

Juridical justification for differential treatment of manifestation of religion: the Lex Specialis principle

Manifestation of religion is one small area of the whole field of expression. In legal terms one says that manifestation of religion is the Lex Specialis of general freedom of expression. It is a special law covering one kind of expression, religious expression. As a broadly held legal principle, lex specialis derogat generali: a specific/special law prevails over (derogates) a general [law].15 Thus, the legal provisions covering manifestation of religion and its permissible restrictions prevail over the provisions of freedom of expression and its permissible restrictions.

From a juridical perspective, the difference in treatment of religious expression from non-religious expression lies in Lex Specialis, a principle of interpretation and application found in International Law. The term describes a certain law by its character and scope, in relation to another law. It occurs that sometimes the legislator or treaty drafting body deals with a broad area of conduct or rights but wants to give a specific area of conduct or rights a different, special legal treatment. That specially treated law is known as the Lex Specialis. In any legal text containing a Lex Specialis there generally exists a Lex Generalis and the Lex Specialis. Otherwise stated, we take a broad area of law, such as expression, which covers all sorts and media of expression, and that area constitutes the Lex Generalis. Under the Lex Generalis it says that, generally speaking, most expressions in this area are governed a certain way. In the same legal text, however, or sometimes in a separate legal text, a certain portion of that field or expression, for example religious expression, is governed by law differently. It is set apart for special coverage. Because of their character, those things which by their nature are covered by the Lex Specialis are given a separate and different and special scope and protection.

Referring to our legal texts, ICCPR Article 19, ECHR Article 10, ACHR Article 13 are the Lex Generalis of expression in their respective treaty legal regimes. On the other hand, ICCPR Article 18, ECHR Article 9, and ACHR Article 12, are the Lex Specialis norms expressly protecting, inter alia, religion and manifestation of religion or belief by teaching, practice, worship and observance. Once again, all expressions are not the same in international human rights law. Religious expression is different.

The legal notion of Lex Specialis


The rule of Lex Specialis has a long legal history, but it is being challenged today. The reason for the challenge is the perceived ‘fragmentation’ of international law caused by many new areas of law, such as the so called ‘self-contained regimes’ of human rights and environmental law, which are deemed to require special treatment in international law. The popularity and pedigree of Lex Specialis was treated in the Koskenniemi Report for Study Group on Fragmentation under the International Law Commission.16 That Report stated:

The idea that special [law] overrides general [law] has a long pedigree in international jurisprudence. Its rationale is well expressed already by Grotius: ‘What rules ought to be observed in such cases [i.e. where parts of a document are in conflict]. Among agreements which are equal … that should be given preference which is most specific and approaches most nearly to the subject in hand, for special provisions are ordinarily more effective than those that are general.’ (Hugo Grotius, De Jure belli ac pacis. Libri Tres, Book II Sect. XXIX).17



This passage refers to two reasons for why the Lex Specialis rule is so widely accepted. A special rule is more to the point (‘approaches more nearly to the subject in hand’) than a general one, and it regulates the matter more effectively (‘are ordinarily more effective’) than general rules do. This could also be expressed by saying that special rules are better able to take account of particular circumstances. The need to comply with them is felt more acutely than is the case with general rules. They have greater clarity and definiteness and are thus often felt ‘harder’ or more ‘binding’ than general rules, which may stay in the background and be applied only rarely.18

Without referring to the Travaux Preparatoires, the Preparatory Works of the three respective general human rights treaties above, it is reasonable to believe that historically the drafters of these treaties were very concerned about the safety of religious beliefs and expression in the post World War II East–West world where many governments found religion to be poison, the ‘opiate of the people’, and were intent upon ridding the world of religious belief. Special treatment of religious expression would be a logical object and purpose for these freedoms of religion in human rights texts.

Whatever the case, it is clear that religious expression is not considered in the world of international law the same as other types of expression. The period shortly after World War II, arguably more respective of traditional religion than today, chose to give religious expression legal pride of place in international human rights law, compared to freedom of expression, which was also a cornerstone of western liberal democracy. A free orientation to the ultimate truths of reality and the transcendent, and the freedom to express the deepest depths of homo sapiens were the goals of those who shaped the post war world and its global and regional intergovernmental organizations. It was the victory for two of the Four Freedoms announced by Roosevelt in 1941: Freedom of speech and freedom of worship. The latter subsumed all of religions outworking: worship, observance, practice and teaching. It is particularly teaching where the present issue of this chapter is most at issue, and teaching should be understood very broadly.

In summary, the norms applying to manifestation of religion trump the norms of freedom of expression and are to be applied whenever the expression manifesting religion are at issue. If done, this will provide greater protection of religious expression.

There is one qualification to this application of Lex Specialis to freedom of religious expression. In legal theory the protections of the freedom of expression at the same time apply to religious expression, but only as they provide backup or supplemental protection to religious expression. As has been stated, the expression norm cannot be applied as the primary applicable norm for religious expression, particularly the restriction clause terms. Religious expression is protected both in a special way per the Lex Specialis principle and in a general way as expression under the freedom of expression norm, but only to the extent that the latter norm maximizes protection, not the contrary. The freedom of expression norm can be used to increase protection of religious expression but not to diminish it.

It then becomes an issue where one applies only freedom of expression norms to religious expression and ignores the greater protection of the freedom of religion norm. We are, of course, talking mainly about application of the restriction clauses of freedom of religion versus freedom of expression. Religion and expression norms offer religious expression different degrees of protection.

The question then becomes: So what does that mean in terms of the scope of protection of religious expression? What can the preacher preach? What can the evangelist-proselytizer proclaim/announce? How is manifestation of religion to be applied legally and how can it be restricted in human rights law?

Interpretation of the Lex Specialis norm of ‘manifestation of religion’: what constitutes a manifestation of religion?

While no one juridical source gives us a definitive description of what makes an expression a ‘manifestation of religion’ expression, as opposed to a general expression, there are several helpful distinctions that can be made, depending on how the norms are interpreted.

There are legal tools to help in the application and interpretation of these freedom of religion norms, particularly the restriction clauses, where the real battle for freedom of religious expression is waged. In interpreting and applying international law one must first have resort to the Vienna Convention on the Law of Treaties.19 This is the treaty about treaties. Any restriction norms applying to manifestation of religion must be interpreted consistent with the principles of the VCLT. On the way to interpret treaty provisions the VCLT states:

Article 31: General rule of interpretation [of treaties]

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.



This rule applies to each and every part of a treaty text. Thus, freedom of religion norms must be interpreted in good faith, in accordance with the ordinary meaning of their terms in light of the object and purpose of the treaty, in order to fully protect religious freedom involving a manifestation of religion.

For our purposes here, we employ a broad definition of religion and its manifestation: orientation of the individual to the ultimate truths of reality, and the externalization of those truths in teaching, worship, practice, and observance alone or with others and in private or in the public domain. A more human rights law definition, or at least characteristics of religious belief can be found in the ECtHR judgment of Campbell and Cossans v. UK, 20 which requires that beliefs possess ‘a certain level of cogency, seriousness, cohesion and importance’ in the life of the believer.

These terms, manifestation and religion, are to be interpreted consistent with the object and purpose of each of those three respective human rights instruments. That object and purpose is usually spelled out in the preamble of the treaty. In any case, the object and purpose of a special norm on manifestation of religion will be to most fully protect freedom of religion or belief, including its expression, its manifestation. A good faith interpretation of the manifestation clauses would require a broad scope of what constitutes religion, belief, manifestation, teaching, practice, worship, and observance. If one applies the freedom of expression norm to a religious expression then none of these terms comes into play, and the expression will be judged by the wrong standard of expression.

Permissible restrictions to manifestation of religion


For all the due emphasis on freedom, it is a truism that the exercise of any right has its limitations. In cases of direct conflicts with other human rights or with important public order interests, restrictions may be justified. However, the decisive point in human rights is that the onus of proof always falls on those who argue on behalf of restrictions, not on those who defend a right to freedom.

…

Freedom of religion or belief should therefore not be seen in isolation but rather as forming an integral part of the entire system of human rights. A particularly close relationship exists between freedom of religion or belief and freedom of expression, freedom of assembly, freedom of association or other ‘communicative’ rights of freedom that can mutually reinforce each other in the on-going project to shape societies based on respect for the dignity and freedom of all.21



A good faith interpretation of the manifestation of religion norms would require a narrow interpretation of the restriction/limitation clauses, which the state must prove.

Applying the above principles to the manifestation clause and their restriction clauses any measure restricting the exercise of manifesting religion must comply with the restriction clauses of Articles 18.3, 9.2, and 12.3, respectively, where applicable. As has been shown, religious expression is articulated in the human rights treaty norm of freedom of religion as ‘manifestation of religion by teaching, practice, observance and worship’. This is part of the substantive right to freedom of religion. As also stated, this norm is not absolute. It is known as a Prima Facie or a conditional right. This means that the state can permissibly restrict the exercise of the substantive right in certain limited circumstances. Once again, it is in these limitations/restriction/clawback clauses that the battle for protection of religious expression takes place. In most instances where an interference with the exercise of the right is found the state will always raise the defense that the measure taken was a legitimate restriction. The issue here is: under which restriction clause does one analyze a particular expression and measures restricting its exercise (manifestation)?

How does this apply in a specific case of an alleged human rights violation under one of these three human rights treaties? In analyzing whether a conditional human right has been violated alleged in a petition against a state, a legal or quasi-legal forum, such as the UN Human Rights Committee, will first determine whether a case is ‘admissible’, meaning whether that forum has the legal authority (‘competence’) to even hear and decide the case. This involves issues such as legal standing to file a case (admissibility ratione standi or locus standi) and other criteria such as whether the alleged offender is a state party to the human rights treaty (ratione personae), whether the interference transpired within the geographical territory of a state party to the treaty (ratione loci), whether the case was timely filed after exhaustion of domestic remedies (ratione temporis) and whether the subject act falls within the material scope (ratione materiae) (like subject matter jurisdiction) of the protection of the article of the treaty allegedly violated. Once it have been determined that a matter is admissible the forum can proceed to handle the ‘merits’ of the case, whether the facts support the claim that a violation of the treaty norm has occurred as a matter of law.

The first thing to be decided is whether there was, in fact, an ‘interference’ by the state in the exercise of the substantive right. If so, then the forum will proceed to determine whether any measures taken by the state, for example, closing down a church building for safety reasons, are legitimate aims, according to the provisions of the restriction clause. This involves, roughly, the following analysis of the state measure taken.

If the forum finds an interference with the exercise of a human right in the treaty it will then ask whether the measure taken by the state meets the following criteria:

Was the measure prescribed by law?

This means that the measure is consistent with the Principle of Legality in that it meets all the following sub criteria:


a    It was issued by a proper legal authority who had the legal power and right to establish or take the measure under domestic (national) law;

b    The measure is accessible to persons, they can find out what it is and what is required; and

c    It is sufficiently clear and precise enough that persons can know the foreseeable consequences of compliance or non-compliance, so as to be able to regulate their conduct accordingly.



Does the measure meet a legitimate aim specified in the treaty text?

Every state measure which interferes with the exercise of freedom to manifest religion must seek to achieve a specified ‘legitimate aim’. By this is meant that the reason for which the state took the measure was to achieve a specific objective and a goal beneficial to society, which object or ‘aim’ is expressly listed in the limitation clause.

The legitimate aims set forth in the freedom of expression restriction clauses are not the same as those in the freedom of religion clauses. Freedom is the rule, limitation the exception. Thus, the listing of the only permissible legitimate aims of the three subject treaties, applied to manifestation of religion, to religious expression, are as follows:

ICCPR: public safety, public order, health, morals, the fundamental rights and freedoms of others.

ECHR: public safety, protection of public order, health, morals, protection of the rights and freedoms of others.

ACHR: public safety, order, health, morals, the rights or freedoms of others.



Only those aims listed in the restriction clause and fully corroborated by the state will serve to justify a measure of restriction. Note that not even protection of national security constitutes a legitimate aim to restrict manifestation of religion or belief. This is not so in freedom of expression, thus showing the stronger protection of freedom of religion.

Is the measure necessary/necessity (ECHR: necessary in a democratic society)?

Assuming it is both prescribed by law and meets a legitimate aim or aims set forth in the restriction clause, in order for the measure to be permitted it still must then pass the test of whether it is ‘necessary’ (or necessary in a democratic society ECHR) to pass that measure to fulfill the state’s obligations towards respect for and protection of human rights. This issue requires analysis of the measure in light of the following criteria:


a    The measure meets a ‘pressing social need’. Since freedom is the rule and limitation of freedom by the state is the exception, there must be a real and genuine need to take this measure to achieve the legitimate aim. In this respect the Europe Court will allow the state a ‘margin of appreciation’, some slack, leeway, the benefit of the doubt, in determining the basis for the measure. There is no ‘margin of appreciation’ as such, in the ICCPR and ACHR regime;

b    The measure must be ‘justified in principle’. This means that the measure taken is really being taken for the reasons asserted by the state, and the measure is consistent with achieving respect for human rights. They cannot be used in a discriminatory way, nor for discriminatory purposes, nor be used to undermine any other human rights. The result of the restriction will end up being beneficial for both the society and the person affected.

c    Principle of Proportionality: The measure is ‘proportionate’ to the aim, the publicly beneficial goal sought to be achieved. In order to be accepted as a legitimate limit of the exercise of a right the state is authorized to interfere with individual freedom only to a degree that is necessary to meet the legitimate aim. There must be a relation of proportionality between the measure taken, such as a criminal punishment or dissolution of a group, and the legitimate aim, for example, control of violence or a threat to the rights and freedoms of others. Regarding all measures taken by states to restrict or control religion or belief one must always ask whether the measures are proportionate to the aim sought. Even if it is prescribed by law and there is a legitimate aim there will be no pressing social need found if the measure taken is disproportionate to the aim. That will render the measure legally invalid and impermissible and a violation of the treaty norm will be found. In the context of the European Court this is all part of the Court’s determination that there has been a ‘fair balance’ of interests between the individual and the state, between the individual’s freedom and the needs of state to properly and legally regulate society.

d    The measures must be relevant and sufficient/adequate to accomplish the legitimate aims sought.



Again, as to any restriction of manifestation of religion, of religious expression, we must run that measure through all these criteria to determine if the measure is legally valid under international human rights law requirements. The implication of this is that protection of religious expression requires a sound knowledge of the textual content and mechanics of analysis of religious freedom treaty norms, especially the restriction clauses. Those challenging the state’s assertion that its restriction measures against religious expression are legitimate and justify an interference must be able to go through this whole analysis and not assume the truth or correctness of the state’s claim. Sometimes states can be wrong, or take measures for wrong reasons, often as a subterfuge. We must emphasize most strongly that the element of proportionality is an element often overlooked and almost never analyzed by those seeking to protect religious expression. So often a measure taken against religious expression violates the principle of proportionality either by the breadth of what a measure covers or the punishment or prohibition imposed by the state.22 Remember: freedom is the rule; restriction is the exception. Legal vigilance is called for.

One example of the correct application of this distinction between religious and non- religious expression are the Eweida and Chaplin v. UK cases from the European Court of Human Rights.23

This case involved two women who wanted to wear their Christian crosses at work. One was a nurse and one an airline employee. The Court ruled in favor of the airline employee and against the nurse. The Court analyzed the case as one of freedom to manifest religion under Article 9, and applied the restriction clause analysis of Article 9.2. Wearing a cross was considered a religious expression, even if not an expression required by their faith. It may reasonably be asserted that Chaplin, as well as the two companion cases McFarlane and Ladele, were all decided wrongly. However, the Court did apply the correct substantive norm and its restriction clause in Eweida and Chaplin:

Religious freedom is primarily a matter of individual thought and conscience. This aspect of the right set out in the first paragraph of Article 9, to hold any religious belief and to change religion or belief, is absolute and unqualified. However, as further set out in Article 9 § 1, freedom of religion also encompasses the freedom to manifest one’s belief, alone and in private but also to practice in community with others and in public. The manifestation of religious belief may take the form of worship, teaching, practice and observance. Bearing witness in words and deeds is bound up with the existence of religious convictions (see Kokkinakis) … Since the manifestation by one person of his or her religious belief may have an impact on others, the drafters of the Convention qualified this aspect of freedom of religion in the manner set out in Article 9 § 2. This second paragraph provides that any limitation placed on a person’s freedom to manifest religion or belief must be prescribed by law and necessary in a democratic society in pursuit of one or more of the legitimate aims set out therein.


Eweida at para. 80.



The Eweida/Chaplin judgments are more of an exception than the rule as far as use of the correct legal standard of treatment of religious speech. In other human rights fora, such as the UN General Assembly and Human Rights Council and in the European Union, most discourse about speech involving a religion focuses on the phenomenon of harmful or offensive speech, with a view to protecting the victim. So far so good. But we seldom see any treatment of the issues, such as hate speech or so-called defamation of religion, from the point of view of the speaker, of expressors and their rights when they are making religious expressions found to be offensive. The analysis becomes one solely of freedom of expression and its restriction. Again, that is the wrong legal standard.

Other tools applied to restrictions on religious expression

Other tools that are pertinent to a juridical understanding of the application of such restriction clauses include General Comment 2224 of the UN Human Rights Committee, on ICCPR Article 18, and the Siracusa Principles on Limitations and Derogations to the International Covenant on Civil and Political Rights.25 While these documents do not constitute binding legal instruments, its drafters were of highest academic caliber, General Comment 22 coming from the experts of the Human Rights Committee, and the Siracusa Principles by preeminent academic and NGO. These Principles have been cited numerous times and are in common legal use. They could at best be considered soft law, as a road map to how to comply with the hard law of the ICCPR. The Siracusa Principles offer, inter alia, scholarly guidance on the application of the restriction clauses of the ICCPR, but can be helpful in application of such clauses, mutatis mutandis, in any general human rights treaty, like the ECHR or ACHR.

The General Comment No. 22 to the ICCPR states in Paragraph 8:

In interpreting the scope of permissible limitation clauses, States parties should proceed from the need to protect the rights guaranteed under the Covenant, including the right to equality and non-discrimination on all grounds specified in articles 2, 3 and 26. Limitations imposed must be established by law and must not be applied in a manner that would vitiate the rights guaranteed in article 18. The Committee observes that paragraph 3 of article 18 is to be strictly interpreted: restrictions are not allowed on grounds not specified there, even if they would be allowed as restrictions to other rights protected in the Covenant, such as national security. Limitations may be applied only for those purposes for which they were prescribed and must be directly related and proportionate to the specific need on which they are predicated. Restrictions may not be imposed for discriminatory purposes or applied in a discriminatory manner.



The Siracusa interpretive principles related to the restriction/limitation clause of the ICCPR are as follows:


A. General Interpretative Principles Relating to the Justification of Limitations

1    No limitations or grounds for applying them to rights guaranteed by the Covenant are permitted other than those contained in the terms of the Covenant itself.

2    The scope of a limitation referred to in the Covenant shall not be interpreted so as to jeopardize the essence of the right concerned.

3    All limitation clauses shall be interpreted strictly and in favor of the rights at issue.

4    All limitations shall be interpreted in the light and context of the particular right concerned.

5    All limitations on a right recognized by the Covenant shall be provided for by law and be compatible with the objects and purposes of the Covenant.

6    No limitation referred to in the Covenant shall be applied for any purpose other than that for which it has been prescribed.

7    No limitation shall be applied in an arbitrary manner.

8    Every limitation imposed shall be subject to the possibility of challenge to and remedy against its abusive application.

9    No limitation on a right recognized by the Covenant shall discriminate contrary to Article 2, paragraph 1.

10    Whenever a limitation is required in the terms of the Covenant to be ‘necessary,’ this term implies that the limitation:


a    is based on one of the grounds justifying limitations recognized by the relevant article of the Covenant,

b    responds to a pressing public or social need,

c    pursues a legitimate aim, and

d    is proportionate to that aim.



11    Any assessment as to the necessity of a limitation shall be made on objective considerations.

12    In applying a limitation, a state shall use no more restrictive means than are required for the achievement of the purpose of the limitation.

13    The burden of justifying a limitation upon a right guaranteed under the Covenant lies with the state.

14    13. The requirement expressed in Article 12 of the Covenant, that any restrictions be consistent with other rights recognized in the Covenant, is implicit in limitations to the other rights recognized in the Covenant.

15    14. The limitation clauses of the Covenant shall not be interpreted to restrict the exercise of any human rights protected to a greater extent by other international obligations binding upon the state.

16    …



These interpretive principles go on to explain the meaning of the specific legitimate aims, such as public safety and the rights and freedoms of others. Two examples are as follows:

vii.‘public safety’


1    Public safety means protection against danger to the safety of persons, to their life or physical integrity, or serious damage to their property.

2    The need to protect public safety can justify limitations provided by law. It cannot be used for imposing vague or arbitrary limitations and may only be invoked when there exist adequate safeguards and effective remedies against abuse.



viii.‘rights and freedoms of others’ or the ‘rights or reputations of others’


1    The scope of the rights and freedoms of others that may act as a limitation upon rights in the Covenant extends beyond the rights and freedoms recognized in the Covenant.

2    36. When a conflict exists between a right protected in the Covenant and one which is not, recognition and consideration should be given to the fact that the Covenant seeks to protect the most fundamental rights and freedoms. In this context especial weight should be afforded to rights not subject to limitations in the Covenant.



Legal importance of freedom to manifest religion: a non-derogable human right and an interdependent human right

In the legal theory of human rights there are two principles which militate for a high degree of protection for manifestation of religion. The first is the fact that the freedom of religion norm is a non-derogable human right, meaning it can never be suspended in time of public emergency. The second is that other all other human rights are interdependent on freedom of religion.

A non-derogable human right

Freedom of religion norms have a special characteristic in two of the above treaties: they are expressly deemed non-derogable in the derogation clauses of two of the instruments, the ICCPR and ACHR. This means that these norms can never be suspended in time of public emergency of any kind, and that they apply in all situations in the state. In ACHR 27.2, and ICCPR 4.2, the derogation clauses, freedom of religion, including manifestation of religion, are listed as non-derogable. In the ECHR article 9 is not listed as non-derogable right, but the Court has so much as said that protection of the forum internum is non-derogable, and the forum externum, is tantamount to such. Despite such status all three treaties have religious expression still subject to reasonable limitations under the restriction etc. clauses.

There are several features of the freedom of religion norms like this that testify to their being different and special and deserving of a unique and elevated scope and type of legal protection.

Interdependent human rights: freedom of religion and freedom of expression

Again, in legal theory all human rights are interdependent. As stated above, under this principle the fulfilment of one right depends, wholly or in part, upon the fulfilment of other human rights. Thus, freedom of expression is interdependent on freedom of religion, and thus freedom to manifest religion. Without the freedom to orient oneself to the ultimate truths of reality one could never express anything about anything. All expression depends on freedom of religious expression, in theory. But what happens when one limits freedom of religious expression by applying to it larger restrictions taken from the freedom of expression norm? This threatens not only freedom of religion but all other human rights, including freedom of expression.26

By treating religious expression under the strictures of freedom of expression generally there is a violation of the principle of inter-dependence of human rights. This principle says that every single human right is dependent upon the full exercise of each and every other human right in order for itself to be fully enjoyed. If full freedom of expression is dependent upon the full exercise of freedom to manifest religion, then to force someone to not exercise their freedom of religion, or to restrict it beyond what is provided in the religion restriction clause, would undermine both the human right to freedom of religion and freedom of expression. Freedom of religious expression depends on freedom of expression and freedom of expression depends on freedom of religious expression. One cannot say that two things are interdependent, that they each depend on the other, and then deny the use or limit the exercise of either. This is conceptually inconsistent.

Where there is a so called ‘conflict of rights’ between two different human rights the state must make every attempt to reconcile and allow the two rights to both be exercised to the greatest extent possible, at least by means of reasonable accommodation. Freedom to manifest religion by teaching is primarily protected under the freedom of religion or belief norm and only secondarily by the freedom of expression norm. By this is meant that freedom of religious expression actually has a double protection: both the freedom of religion norm and the freedom of expression norm applied consistent with the object and purpose of the religion norm. However, and here is where the problem lies, the scope of the freedom of expression norm ratione materiae does not hold religious expression within its scope and, religious expression cannot be restricted within the scope of the freedom of expression restriction clauses. Freedom of religious expression, though interdependent on freedom of expression, was meant to have larger berth, greater scope, broader protection than that of general expressions. It is this that most of the international discourse on religious expression is missing, or even intentionally avoiding.

When international human rights discourse, adjudication, and standard-setting do not recognize, accept and implement this uniqueness of manifestation of religion all human rights are in placed in jeopardy. Where the incorrect legal standard is applied to restriction of the manifestation of religion, religious believers can be adversely affected and legal religious expression deemed illegal general expression. Freedom of religion suffers.

Manifestation of religion and ‘defamation of religion’ and related concepts and processes

The premise of this chapter is that too often issues of religious expression and human rights are not being analyzed under the correct legal standard, freedom of religion, but the incorrect standard: freedom of expression. And even where the correct standard is used, there is often an apparent subordination of religion to other norms, for example, non-discrimination based on sexual orientation.

One area where the failure to distinguish between religious expression and general expression concerns so-called ‘defamation of religion’. This issue, which concerns an attempt to prohibit expressions that offend the sensibilities of a religious group, has been highly contentious on the international level, and particularly at the United Nations. While so-called defamation of religion focuses on the impact on the feelings or reputation of the demeaned group or religion, our topic is the right of the religious speaker to make religious expressions, even when they are found offensive by the targeted religion. Our focus regarding defamation is the legal standard applicable to a religious voice making a religious expression which offends the sensitivities of another religion’s members. We are looking at the speaker of the message, not the victim religion, and then only as it relates to the speaker being a religious voice, for example, a bishop instructing his flock on avoiding false religions. What is the scope of the religious speaker’s right to manifest religion by teaching etc. which happens to offend another religion, much like the Pope’s Regensburg lecture?

Beginning in the late 1990s, the Organisation of the Islamic Council (since 2011 the Organisation of Islamic Cooperation), a group of 57 states that represents ‘the collective voice of the Muslim world’, pushed annually for UN resolutions to prohibit such claimed ‘defamation of religion’. In its resolutions the OIC sought through use of various human rights norms, principally freedom of expression, to claim that expressions which offend religions are not really expression protected by human rights law, or that they can be restricted under the freedom of expression norm restriction clause. There was never a mention of the legal standard to be applied where the person making the expression was a religious voice. All claimed defamatory expressions were either deemed to be non-protected or to be prevented or punished under the freedom of expression norm, not as freedom to manifest religion. This resulted until 2011 in annual UN Human Rights Council resolutions, approved by the General Assembly,27 condemning so-called defamation of religion but always in reference to freedom of expression or ICCPR Article 20.28

On the confusion over the relation between the rights of freedom of religion and freedom of expression Bielefeldt stated:

Apart from obscuring the issue of the right holders, this restrictive and anti-liberal thrust constituted the most problematic feature of the resolutions against defamation of religions. Now, by somehow amalgamating freedom of religion or belief with the fight against ‘defamation of religions’, the false impression could even emerge that there exists an inherent antagonism between two human rights: freedom of religion versus freedom of expression. Some people actually seem to think that it is the purpose of freedom of religion to put a limit to an ‘overly extensive’ use of freedom of expression. From such an antagonistic assumption, however, what gets lost is the fundamental insight that freedom of religion and belief and freedom of expression closely belong together as two interrelated legal safeguards of communicative freedom. Although not completely identical in their content, they can and have to mutually reinforce each other….29



Bielefeldt has written and lectured much about this one issue. As Special Rapporteur on Freedom of Religion or Belief (2010–2016) he raised similar concerns with the defamation movement and the effect it has in the public square:

The wording of the various defamation resolutions gave the impression that religions per se should receive a protection of their reputation. This idea would be clearly incompatible with a human rights approach, because from a human rights perspective the only rights holders are human beings, as individuals or in community with others. In addition, the defamation resolutions could be perceived as giving support to blasphemy laws which in many countries have a chilling effect on public debates. This would go not only against freedom of expression, but also against freedom of religion or belief which includes the rights of religious dissenters and critics to hold and manifest their convictions even if they are deemed ‘blasphemous’ by some religious authorities.30



The fear here is that any expression that a certain religion finds offensive to it would be deemed by it to be a defamation of that religion and thus could be suppressed or punished, regardless of who the speaker was or what the speaker’s intentions were. A clear implication from the mind of the former Special Rapporteur is that those expressing a religious teaching can both hold and express views which some consider religiously blasphemous or offensive to feelings. This is the human rights law. No one can claim to have a legal right to have a religion that is free from criticism or debate. The subjective feelings of members of a religion that has been offended cannot trump the freedom of those who hold and express beliefs that are found to be offensive. It is up to education and public sensitization of religious audiences to bring them to accept hearing and reading such offensive expressions. Education of those who make offensive expressions is also required. Teaching how to express religious truths respectfully, and, as much as possible without offending should be the goal of every religion. Education is the key, not manipulating legal texts to prohibit otherwise permissible religious expressions.

This does not mean, of course that all religious expression short of ICCPR Article 20 advocacy should be without limit. At the point when religious expressions by a religious voice create an objective atmosphere wherein members of a maligned religious group become too subjectively afraid to practice their religion, to go to their temple, their synagogue, their church, their assembly, and when the fear is objectively reasonable, then society can take measures to prevent or punish such expressions. This can work so long as there is an independent, impartial, and accessible judiciary providing effective remedies to assure compliance with the law, and no abuse of the restriction clause by the state to stifle a minority or disfavored religion. Otherwise, we place subjective fear over objective freedom to believe and to act and to express ideas that might help the world of ideas to develop. The antidote for offensive speech is more speech, not preventing speech. Again, religious expression that protects the right of every person to orient themselves in complete individual autonomy to the ultimate truths of reality, is too important in the canon of rights to be subordinated to mere feelings. The state is legally required to fulfill its positive obligation under the freedom of religion norms to create an environment wherein religious expression can be most free. This is true in our world characterized by increasing chaotic subjectivism in politics and law. Legal protection of human feelings can only go so far.

Only the high standard of ICCPR Article 20, and the strictly interpreted measures of the restriction clauses, should serve as legal bulwarks against extreme and actionable religious expression. It is not that all religious expression is legally permissible, or sacrosanct, but only that its limitations have not been properly applied, and its importance vis-à-vis other rights has not been respected in law and politics. Religious expression has seen a descent in its legal protection, and few are recognizing this and recognizing the detriment to freedom, democracy, diversity, and tolerance that this suppression of religious expression is and will continue creating.

The incorrect use, interpretation, and application of the legal norms of freedom of religion and freedom of expression and ICCPR Article 20 (threatening to ban any expression that incited hatred and offended religious feelings, leaving out the wording ‘any advocacy of national, racial or religious hatred’) were all added to undermine the integrity and the very legal basis and foundation of all human rights, not just as to freedom of religion. So-called defamation of religion sought to protect a religion, not a human being, the latter alone being the holder/bearer of human rights. The main point of all this is that in the discourse of so-called defamation of religion there was a general failure of all involved, non-governmental organizations,31 international intergovernmental organizations, scholars, and even advocates for free religious expression, to factor in the scope and restriction clauses of freedom of religion as to one of the potential sources of the offensive religious expression.32 As the discourse on religiously offensive expression was proceeding, all persons making such expressions would be judged under the same legal norm, freedom of expression, and its restriction clause.

Offensive expression and intersectionality

In their ‘defamation of religion’ UN resolutions, the OIC sought to bring religiously offensive expression under the banner of the racism and racial discrimination norm using the concept of ‘intersectionality’ of human rights, also known as multiform discrimination. Intersectionality consists of examining adverse social phenomena found at the convergence of several different rights, for example religion, gender, and racial discrimination. The supporters of ‘defamation of religion’ sought to find a way to suppress anti-religion expressions against Islam. They attempted to link anti-Islamic expression with racism and religion, conflating race and religion as to Islam.33 This was most pronounced in the Human Rights Council’s Durban II Conference process. There the proponents of so-called defamation of religion attempted to bring that non-right to full center of the Council’s last Conference and a place it in its outcome document. Much activity also took place in the Committee on Elimination of Racial Discrimination, and an attempt was made to park so-called defamation of religion in that legal garage. This largely failed.

An attempt continued in relation to the Durban II process and the Racism Convention to establish a binding legal norm against this offensive expression. Such a norm would allow states parties to legally prohibit and be obligated to prohibit what the OIC considers to be expressions of defamation of religion. Legally, this was an attempt to bootstrap Article 4 of the Racism Convention to allow forced suppression of anti-religious expression deemed racist. The Ad Hoc Committee on Elaboration of Complementary Standards, under the HRC Durban Conference process, was tasked to examine if the need for a new legal norm is warranted to cover this anti-religious expression lacuna. In Durban II they sought to focus on the perceived link between defamation of religions and racism. There was an attempt to get this committee to make defamation of religion prohibited under a new protocol to the International Convention on the Elimination of All Forms of Racial Discrimination (CERD). This ongoing process continues was much contested and divisive. Such norms would work against freedom of religious expression where such expression were deemed to offend religious sensibilities, particularly if it were religious expression that also crossed racial lines.

In the Human Rights Council the Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination, Xenophobia and Related Intolerance was even asked to submit to the Human Rights Council a report on ‘all manifestations of defamation of religions, and in particular on the serious implications of Islamophobia, on the enjoyment of all human rights by their followers’.34 Even religious expression issued by religious voices could have been banned or punished under the racism or religious intolerance, if found offensive to a religious group, and restrictions on expression by such religious persons would be judged not as a manifestation of religion and hence under the restriction of the freedom of religion norm, but under a stricter norm prohibiting racism and similar intolerance.

This legal confusion between so-called defamation of religion, hate speech, blasphemy, negative stereotyping, and incitement to religious hatred, and the growing opposition surrounding ‘defamation of religion resolutions’ gave rise to what some have called the ‘Battle of Terminology’ regarding religiously negative expression. ‘Defamation of religion’ was a social science concept dressed up as a legal prohibition. Fortunately, in 2011, after many years of UN resolutions concerning ‘combatting defamation of religion’, as the international community woke up to the confusion and potential damage to human rights posed by accepting such as bogus notion, the OIC presented a different resolution (HRC resolution 16/18) dropping the term ‘defamation of religion’. The new reference would be to ‘Combatting Intolerance, Negative Stereotyping and Stigmatization of, and Discrimination, Incitement to Violence and Violence against Persons Based on Religion or Belief’.35 It condemned any advocacy of religious hatred that ‘constitutes incitement to discrimination, hostility or violence, whether it involves the use of print, audio-visual or electronic media or any other means’. The OIC is now emphasizing the term ‘incitement’ to religious hatred, discrimination, and violence in its campaign to protect the reputation of Islam and feelings of Muslims.36

Many different efforts sprouted up in the international community to deal with negative expression against religions and their members, mainly in the UN between the UN Human Rights Council, its Special Rapporteurs on Religion, Expression, and Racial Intolerance, and the UN High Commissioner for Human Rights. Among these efforts were the following:

Rabat Plan of Action on the prohibition of advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence

The ‘Rabat Plan’ issued from meetings of NGO experts under the UN High Commissioner for Human Rights, focusing on ‘the relationship between freedom of expression and hate speech’.37 It was about ‘restrictions to freedom of expression deemed to incite hatred’. It focuses a lot on ICCPR Article 20 as the upper level of protection against such incitement inducing expression.

As this Plan affects religious expression it ignores and nowhere considers the ‘manifestation of religion’ norm and religion’s permissible restrictions, staying clearly within the realm of freedom of expression and its restrictions. Religious freedom and religious expression by religious voices are not protected in this process. This process ignores the norm of freedom of manifestation of religion. It sets up three criteria for judging whether a prohibition of an expression is valid, and then it sets up a six-factor threshold test to determine if an expression meets the Article 20 legal threshold. Those six factors are the (1) context, (2) speaker, (3) intent, (4) content or form, (5) extent of speech, and (6) likelihood of violence, including imminence. These criteria could make a distinction of when the speaker is a religious voice, such as a bishop, and the intent of the expression, such as would allow consideration of a religious voice expressing a message not intended to incite or offend, e.g. Pope Benedict at Regensbuerg. However, other than as relates to ICCPR Article 20 this process suffers the same legal infirmity as those others. All religious expression under the Article 20 threshold will be judged under the freedom of expression norm and its restriction clause. What would be expressed by the religious voice, such as the pulpit or an evangelist, would be seen as general expression, not a manifestation of religion.

The Istanbul Process

The Istanbul Process was set up between the OIC and the US as a follow up to Res.16/18, held outside of the Human Rights Council.38 This process was to implement two prongs of that resolution: enforcing anti-discrimination laws, and training officials to engage with religious communities. Secretary of State Clinton saw this as primarily setting up a list of best practices for minimizing religious violence and discrimination. According to her this process was to work ‘together to protect two fundamental freedoms – the right to practice one’s religion freely and the right to express one’s opinion without fear.’ This process does nothing directly to protect the manifestation aspect of freedom of religion as distinct from other expression. It does emphasize the public education and sensitizing all involved and attempts to lower the temperature of inter religious or anti-religious discord. The US policy seems to be protection of general expression and not particularly religious expression.

EU Guidelines on the Promotion and Protection of Freedom of Religion or Belief

In addition to these global level processes a regional process affecting these legal issues in the European Union culminated in the 2013, Guidelines on the Promotion and Protection of Freedom of Religion or Belief. This document does seek to address various religious freedom issues, including religious expression. And this document comes as close as any other to recognize the distinct character of freedom of religion and the distinction between freedom of religion and freedom of expression. But when all is said and done this document too, misses the crucial Lex Specialis distinction necessary to best protect manifestation of religion.


1    25. Freedom of religion or belief is intrinsically linked to freedom of opinion and expression, … Expression of a religious or non-religious belief, or of an opinion concerning a religion or belief, is also protected by the right to freedom of opinion and expression enshrined in Article 19 of the ICCPR.



This paragraph expresses correctly the fact that an expression of a religious belief concerning a religion or belief is also protected under freedom of expression, indicating the dual protection of manifestation of religion, such as under both ICCPR arts. 18 and 19. That is correct, as was stated above.

The Guidelines also declare:


1    31. Freedom of religion or belief and the freedom of expression are interdependent, interrelated and mutually reinforcing rights, protecting all persons – not religions or beliefs in themselves – and protecting also the right to express opinions on any or all religions and beliefs. … Limitations to the right to express opinions on religion or belief are a source of great vulnerability for people belonging to religion or belief minorities, but also affect majorities, not least persons holding non-traditional religious views.

2    32. In the event that violence is threatened or carried out, or restrictions are imposed in connection with an expression of opinions on religion or belief, the EU will be guided by the following principles:


a    When critical comments are expressed about religions or beliefs and such expression is perceived by adherents as being so offensive that it may result in violence towards or by adherents, then:


•    If there is a prima facie case that this expression constitutes hate speech, i.e. falls within the strict scope of article 20 paragraph 2 of the ICCPR (which prohibits any advocacy of religious hatred that constitutes incitement to discrimination, hostility or violence), the EU will denounce it, and demand that it be investigated and tried by an independent judge.

•    If this expression does not rise to the level of incitement prohibited under article 20 of the ICCPR, and is thus an exercise of free speech, the EU will:




  i    Resist any calls or attempts for the criminalization of such speech; …

 ii    …

iii    Recall that the most effective way to combat a perceived offense from the exercise of freedom of expression is the use of freedom of expression itself.



b    When faced with restrictions to freedom of expression in the name of religion or belief, the EU will:


•    Recall that restrictions to freedom of expression shall only be such as are prescribed by law and are necessary to safeguard the rights or reputation of others, or for the protection of national security or of public order (ordre public) or of public health or morals, and that no national security restriction is permissible for freedom of religion and belief.

•    Defend the fact that sharing information about religions or beliefs and engaging in persuasion on these matters is protected under international law, provided that such persuasion is neither coercive nor impairs the freedom of others.







These last provisions of the Guidelines do not cover expressions of opinions about religion or belief and religious expressions about other religions. It does not appear, it seems, to protect the religious voice who expresses a religious view on a moral issue, such as a priest teaching about homosexuality or abortion. This is an area which today needs greater legal protection, or at least the proper textual protection.

It states that ‘limitations to the right to express opinions on religion or belief are a source of great vulnerability for people belonging to religion or belief minorities.’ It does not specify the source of such limitations: freedom of religion or freedom of expression.

Where violence or state restrictions result from an expression of opinions on religion the EU will be guided by the enumerated policies. Where critical comments about a religion are perceived lead to violence towards or by adherents then the EU will apply the Article 20 test. Then it states in paragraph 32 that if the expressions do not rise to Article 20 severity then such expression concerning a religion is ‘thus an exercise of free speech’. An ‘exercise of free speech’ is not the same as a manifestation of religion. They call to different restriction clauses. Here, if the speaker is a religious voice it seems to say that such expression about religion would be part of a general expression. Though it would still be protected to some degree under the expression norm, it is important that it be protected under the freedom of religion norm.

Paragraph 32b continues this problem about the legal norm to be applied, by stating:

When faced with restrictions to freedom of expression … and recall that restrictions to freedom of expression shall only be such as are prescribed by law and are necessary to safeguard the rights or reputation of others, or for the protection of national security or of public order (ordre public) or of public health or morals, and that no national security restriction is permissible for freedom of religion and belief. (emphasis added)



Here, in referring to the national security limitation, we finally we see a reference to the differing standards of judging religious expression. This is one of the few places in human rights law where one sees this distinction applied, though weakly. But this only applies on part of the freedom of religion norm, the restriction clause. It does not apply to the full text of that norm.

These Guidelines are well written, timely, and otherwise sound. They do lack a clear specific reference to religious expression about a religion or belief as constituting a manifestation of religion subject to religion norm scope and restrictions. Thus the Guidelines do not give the preacher or evangelist who expresses a statement or opinion or doctrine about another religion the fullest legal protection, or guidance to foresee the legal effects of his expression. That person cannot be assured that a restriction in the exercise of religious expression will be judged by the manifestation of religion norm, other than involves a government claim that a measure has as its aim protection of national security.

Conclusion

This brief look at the international legal and political community does not give us assurances that the expressions of the religious voice are adequately protected. Moreover, even the understandings of the legal advocates of religious expression cannot assure us they have the correct understanding of the Lex Specialis issue and the need to assert, plead, and argue the manifestation of religion standard. The juridical horizon of religious expression is therefore muddy at best.

In the meantime one more and more often hears the world calling the religious voice to be silent or at least to become more tolerant of the accepted morals and practices of the day. The world is becoming increasingly intolerant of what it sees as the intolerance of the religious voice. It is rather challenging, silencing, and punishing the religious voice for going against the spirit of the age. But the religious voice is the only voice left that can and dares to give the world a moral compass by which to guide statecraft, public policy, and law and justice. This moral voice is in jeopardy if the legal systems at both the global and local level do not actively protect as a positive obligation the freedom of the religious voice. Human rights law at present is being manipulated and misused to stifle the religious voice more than those efforts seeming to protect it. Political correctness is demanded of religion beyond what human rights law would allow.

Heiner Bielefeldt echoed our concerns for protecting the pulpit and other religious voices by juridically correct use of international human rights law:

Apart from actual violations, freedom of religion or belief is under pressure also on the conceptual level, with a danger that its very nature as a human right may get blurred. Conceptual questions, however, are of an immediate practical relevance, since any institution-building on behalf of a more efficient implementation of freedom of religion or belief presupposes clear ideas about the right holders, content, areas of absolute protection, the scope of possible restrictions, remedies against infringements and the interrelatedness with other human rights.39



Bielefeldt believed it to be a part of his mandate as Special Rapporteur to ‘raise awareness that conceptual clarity is needed to defend the normative basis for shaping peaceful coexistence in our religiously and philosophically pluralistic world by institutionalizing equal respect for the dignity and rights of “all members of the human family”’.40 There continues to be, however, a lack of such conceptual clarity in international human rights discourse regarding religious freedom, particularly regarding religious expression. We must respond to this by acting to take the pressure off of this historically first of human rights, and the lynchpin of them all. If freedom of religion falls, all human rights, interdependent as they are, will fall with it. No less is at stake.

In our rush to bring about equality and non-discrimination for all, we must not throw out or even weaken the inherent, universal, and inalienable human right to freedom to manifest our religion or belief through religion-based expression. The worst lot of humankind and affront to human dignity would be to live in a world of equality and non-discrimination, but devoid of any God to make sense of it all, or even of the very right to search for God or any ultimate truth.

As Pope Benedict XVI aptly posited in a 2008 address to the United Nations,

It is inconceivable … that believers should have to suppress a part of themselves – their faith – in order to be active citizens. It should never be necessary to deny God in order to enjoy one’s rights. The rights associated with religion are all the more in need of protection if they are considered to clash with a prevailing secular ideology or with majority religious positions of an exclusive nature. The full guarantee of religious liberty cannot be limited to the free exercise of worship, but has to give due consideration to the public dimension of religion, and hence to the possibility of believers playing their part in building the social order.41
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3    The search for pluralism in Islam, Roman Catholicism, and Judaism

Iain T. Benson



Pluralism is unavoidable

Pluralism, understood as diversity, is a fact of human existence. Like belief, it can have express or hidden dimensions and, like belief, it is there whether acknowledged or not. Laws and practices can allow and encourage pluralism or they can attempt to restrict it. However such laws and practices are structured, there will be pluralism even within communities that profess homogeneity of belief. This is because human beings are in the process of interpretation, and not all interpretations agree nor do they remain static.

Being human is learning to live with pluralism either of an open or a hidden variety. The question is, will we view difference and change merely as threats or as things to be accepted and understood as part of living together in communities – not only with those who claim to believe as we do but with those who do not make the same professions of belief.

To manage the scope of what should be a longer inquiry into something more manageable, this chapter narrows ‘religion’ to Islam, Christianity, and Judaism, and because that is still a vast area, to a particular focus: pluralism as it is found in the works of the Muslim writer Said Nursi (1877–1960), the Catholic theologian John Courtney Murray (1904–1967), and Rabbi Lord Jonathan Sacks, the Chief Rabbi of the United Hebrew Congregations of the Commonwealth (UK) from 1991–2013. Each of these writers has taken a view of his respective religion that, while affirming the truth of his own faith, none the less allows room for others to live their own faiths with integrity in the search for truth.1 Thus, while their religious beliefs affirm that they believe they practice ‘the true faith’, the writers do not claim that others must affirm that faith by force or coercion.

Quotations from each of these scholars provide a useful framework for the discussion that follows. First, from Said Nursi:

‘O mankind! We created you from a single (pair) of male and female, and made you into nations and tribes that you may know each other.’ That is, ‘I created you as peoples, nations and tribes, so that you should know one another and the relations between you in social life, and assist one another; not so that you should regard each other as strangers, refusing to acknowledge one another and nurturing hostility and enmity. That is to say, being divided into groups and tribes should lead to mutual acquaintance and mutual assistance, not to antipathy and mutual hostility.’2



From John Courtney Murray:

If society is to be at all a rational process, some set of principles must motivate the general participation of all religious groups, despite their dissensions, in the oneness of the community.3



From Rabbi Lord Sacks:

Pluralism is a form of hope, because it is founded in the understanding that precisely because we are different, each of us has something unique to contribute to the shared project of which we are a part. In the short term, our desires and needs may clash; but the very realization that difference is a source of blessing, leads us to seek mediation, conflict resolution, conciliation and peace, the peace that is predicated on diversity, not on uniformity.4



Just as there are differences of interpretation within traditions about the meaning of certain terms, rules and their applications, so there are different interpretations between traditions. Terminology is always blurred at the edges meaning that it can have nuance or vagueness. This is not to be feared but recognized and it is also important because it allows for adjustment and adaptation.

In such a manner a judge in certain legal traditions argues from precedent in relation to case law. A new set of facts arises in relation to a dispute and a legal principle has to be applied to these facts. How shall this be done to ensure fairness of legal application and predictability for those in future who wish their actions to be ‘according to law’? The answer is that developments must be careful, gradual and, usually, ‘as little as possible’ to accomplish the necessary development. If the facts are, as is said ‘on all fours’ with an earlier decided case of a court of comparable authority (the same level) then we say stare decisis – precedent is binding.

As it is with law, so with religious interpretations. These necessarily involve the faithful in applying traditional principles to the facts of change. Religious principles must remain faithful to the original teachings while the faithful wish to apply them to the changing world around them. This is not to say that religious principles must always accept what the ‘world around’ wishes: not at all. In fact, one of the greatest tensions in religions is when the contemporary spirit wishes to force changes that the religious tradition has weighed and rejected.

Whether and to what extent religious traditions ‘develop’ or change or even accept this concept is an area itself of controversy. That they do so cannot be denied and neither subject of these reflections denies such developments as I shall show below. This is how it will be with human communities. Always weighing their settled interpretations and revered truths alongside challenges and in the midst of doing so, finding or trying to find ways of explanation that allow for peaceful co-existence between those who believe one thing and those who believe another.

Colin Turner and Hasan Horkuc quote Hakan Yavuz as follows:

Nursi’s life and teaching always preach non-violence and he asks his followers to pursue civic resistance. He derives this commitment to non-violence from the tenets of Islam and the Sufi perception of human dignity. Human dignity is the key and organizing principle of Nursi’s writings. Although he invites Muslims to non-violence, Nursi examines the sociological background of violence. He identifies a number of conditions that impel people to resort to violence: ignorance, poverty and the lawlessness. Nursi argues that violence exists because power is not constrained and controlled by religious teachings.5



Dialogue and discussion are the means of finding out how to live together and the extent of our embrace of friendship within difference – not denying the truth of our own belief systems but neither claiming exclusivity for them, is a key to living together in harmony and peace. Claims of exclusivity of belief and denial of place for others to seek the truth in their own ways, is often a cause of disharmony, disagreement, and bloodshed.

It is also a reality of terminology that it does not carry all its meanings explicitly. Many important things can be held implicitly and sometimes coming to understand these implicit or hidden meanings is important in order to understand what is being meant.

Taken together this means that when we come to examine a term such as ‘pluralism’ we need to be careful to make sure that what we mean by the term is clear and that if there are other meanings inconsistent with the one we mean, we make that clear at the outset.

Defining pluralism

There are many definitions of pluralism but perhaps most useful here is to define it as a philosophical and theological perspective on the world that emphasizes diversity rather than homogeneity, multiplicity rather than unity, and difference rather than sameness. Pluralism in this sense sees truth as truth wherever it is found and recognizes that the search for truth is in all human communities.6 A further aspect of pluralism, easy to overlook, is that, properly understood, it either expressly or more often implicitly involves a useful ongoing dialogue about truth and therefore should allow for agreement and disagreement as part of this ‘development’.

Structural pluralism

Pluralism may be said to be ‘structural’ when truth claims are maintained within specific traditions and, rather than affirming that ‘truth is one’ or that ‘there is no truth’, recognize that understandings of truth are developed within traditions and may overlap with insights from other traditions. In this case the truth being understood is shared, and a deeper insight about the nature of truths that may be shared is not promulgated on eventual homogeneity or convergence. What is needed in social ordering are principles of modus vivendi and accommodation that allow for co-existence with disagreements and agreements about the nature of truth. Such disagreements are not denials that there is truth but merely a recognition that we disagree about its nature or extent. Emphasis in this approach can be on the necessity of freedom within and between associations with different explanations of ‘the truth’. This is not, therefore, a denial of ‘truth’ but a recognition of practical limitations in living with others who do not believe the same thing. It places a premium on peaceful co-existence, respect, humility, and other ‘civic virtues’ and calls for greater understanding of their contents against a background awareness of the limitations of human interpretations of traditions – it calls, in short, for a measure of humility.

What distinguishes the various approaches to pluralism is how they approach civic ordering. If a more or less conscious and intentional ‘pluralism’ (or ‘multi-culturalism’, a variant of this that is beyond the scope of this chapter but related to it) is being undertaken then this can have policy dimensions that can be embraced and discussed. If, as is the case frequently, pluralism is left in a largely inarticulate or inchoate form, then policy will develop in a more haphazard and even chaotic manner usually divorced from debate, compromise, and well-worked out principles. How law and politics are organized in relation to the freedom of association and diversity, religious liberty, equality, and non-discrimination is key here. Also central is how the nature and limits of the State (both law and politics) are recognized and articulated. More often than not, an inchoate acceptance of a plenipotentiary state is what undergirds insufficient respect for the diversity and independence of associations – chief amongst these religious associations.

Pluralism as implying disagreement and dialogue

John Courtney Murray, the American Jesuit who did much to further ideas of pluralism in relation to the understanding of that within Roman Catholicism, in the ‘Foreword’ to his important collection of essays that exercised a pivotal influence on the Second Vatican Council (1963–1965), wrote this about ‘pluralism’:

The term might have many meanings. By pluralism here I mean the coexistence within the one political community of groups who hold divergent and incompatible views with regard to religious questions – those ultimate questions that concern the nature and destiny of man within a universe that stands under the reign of God. Pluralism therefore implies disagreement and dissension within the community. But it also implies a community within which there must be agreement and consensus. There is no small political problem here. If society is to be at all a rational process, some set of principles must motivate the general participation of all religious groups, despite their dissensions, in the oneness of the community. On the other hand, these common principles must not hinder the maintenance by each group of its own different identity. The problem of pluralism is, of course, practical; as a project, its ‘working out’ is an exercise in civic virtue. But the problem is also theoretical; its solution is an exercise in political intelligence that will lay down, as the basis for the ‘working out,’ some sort of doctrine.7



Notable in this formulation is that disagreement and dissension are not signs of failure but of vitality as they imply life and the reality, as well, of agreement and consensus. The quest amidst difference is to find and describe and develop those core ‘civic virtues’ that make the common life possible, peaceful, and fruitful across communities of difference. The theological and political dimensions of the problem are different but inter-related depending on our conception of the relationship between religions and the state.

With respect to American religious citizens of various sorts (apart from his doctoral studies in Rome, Murray lived and wrote in America) Murray noted that:

every church claims this freedom to define itself, and claims too the consequent right to reject definition at the hands of any secular authority. To resign this freedom or to abdicate this right would be at once the betrayal of religion and the corruption of politics.8



Murray noted that these questions are ‘put with special sharpness to the Catholic intelligence’ because:

The Catholic may not, as others do, merge his religious and his patriotic faith, or submerge one in the other. The simplest solution is not for him. He must reckon with his own tradition of thought, which is wider and deeper than any that America has elaborated. He must also reckon with his own history, which is longer than the brief centuries that America has lived…. The conceptual equipment for dealing with the problem is by no means lacking to the Catholic intelligence … [but he must be careful] lest the new problem be distorted or the ancient faith deformed.9



Murray ran into difficulty with Church authorities and was ‘silenced’ for a time and asked to submit his articles on theology to Rome where they were refused. Over time, however, he again emerged and became, eventually, influential on some of the key (and heavily debated) documents emerging from the Second Vatican Council.10

Due to the manner in which the idea of ‘development’ was dealt with at the Vatican Council in the 1960s and the rigorous philosophy of religion and culture that have been developed over millennia within Catholicism, it may well be that some of the principles that will be observed in the work of Murray, and later Catholic documents, may shed light that is useful to Islam or to other traditions that must wrestle with the temptation towards monism.

Pluralism rejects exclusive claims for the state but allows them for subsidiary associations

Throughout history all religions at one time or another claim the ability and the authority to rule all aspects of the State and such claims often prove problematic. Where is the place of determination of the truth or falsity of religious truth claims? If it is the Divine who will judge then it is not for humans to make these judgments in time. Political Islam of the sort that aimed at establishing ‘a near theocratic Islamic state’ has been criticized by some scholars as totalitarian and ‘at variance with genuine Islamic tradition’.11

Pluralism in world religious traditions: from the Universal Declaration of Human Rights (1948) to the South African Charter of Religious Rights and Freedoms (2010)

Variety in the idea of creation and an ordered cosmos, with a purpose, could not be more different from mere chaos lacking direction and it is the former that religions hold dear and promulgate.12 The latter leads, not to ordered respect (and even reverence) for difference but, rather, fragmentation and perhaps even false conceptions such as ‘inclusion’ that does not respect diversity or ‘equality’ that is vague and avoids respect for context.13 It is no surprise that religions can, at their best, generate respect for difference as an aspect of the very idea of purposed creation and that this, in turn, may lead to co-operation across traditional lines of division. In fact, the idea of such notions as ‘the dignity of the person’ espoused now by signatories of the UN Declaration, speaking as it does, at Article 1 of human beings being ‘born free and equal in dignity and rights’ and being ‘endowed with reason and conscience’ alongside the obligation ‘should’ to ‘act towards one another in a spirit of brotherhood’, espouses an essentially religious conception of the person and cosmos.

Unique, so far, amongst legal or quasi-legal documents, the South African Charter of Religious Rights and Freedoms, takes the insights further and, in its Preamble speaks of inherent dignity emerging from an understanding that religious belief:

may deepen our understanding of justice, love, compassion, cultural diversity, democracy, human rights and obligations, as well as our understanding of the importance of community and relationships in our lives and in society and may therefore contribute to the common good….14



Islam and pluralism

As one contemporary scholar, Reza Shah-Kazemi, has noted in relation to ‘tolerance’:

For Muslims, tolerance of the other is integral to the practice of Islam. It is not an optional extra, a cultural luxury. The Quran sets forth an expansive vision of diversity and difference, plurality and indeed of universality. This is all the more ironic since the practice of contemporary Muslim states, not to mention extra-state groups and actors, falls lamentably short of those expectations as well as of current standards of tolerance set by the secular West.15



Shah-Kazemi goes on to observe that in response to this various people within and outside the Muslim world advocate a ‘western approach’ as a corrective to ‘tradition and religiosity’ but he rejects this. A ‘more fruitful response’ according to him is to see the development of ‘tolerant codes of conduct as expressions of the universal principle of tolerance, and to discern this principle at the very heart of the vision of Islam itself: a vision in which the plurality of religious paths to the One is perceived as a reflection of the spiritual infinity of the One’.16

What this form of tolerance leading to plurality would result in, according to Shah-Kazemi, is ‘tolerance of human diversity’. The framework that results involves both a duty and a right. The ethical duty is ‘to permit people of different faiths to practice their own specific ways of embodying these universal values’ and the spiritual right ‘to benefit from the varied cultural expressions’ of the universals themselves.

Many scholars have touched upon Said Nursi’s thought and writings in relation to pluralism.17 Nursi advocated the diversity of faith in the following terms:

When you know your way and opinions to be true, you have the right to say, ‘My way is right and the best.’ But you do not have the right to say, ‘Only my way is right.’ According to the sense of ‘the eye of contentment is too dim to perceive faults; it is the eye of anger that exhibits all vice’; your unjust view and distorted opinion cannot be the all-decisive judge and cannot condemn the belief of another as invalid.18



It is well known that Nursi pioneered and advocated Muslim–Christian dialogue and, similar to the passage just cited, also wrote that the reason for conflict among the people of truth ‘while the misguided and worldly co-operate without rivalry’ is that religious oppositions are maintained by failure to recognize the need:

1) To act positively, that is, out of love for one’s own outlook, avoiding enmity for other outlooks, not criticizing them, interfering in their beliefs and sciences, or in any way concerning oneself with them.

2) To adopt a just rule of conduct that the follower of any right outlook has the right to say, ‘My outlook is true, or the best,’ but not that ‘My outlook alone is true.’ Or that ‘My outlook alone is good’ thus implying the falsity or repugnance of all other outlooks.19



Finally, further evidence of Nursi’s practical pluralism was his belief that Christians and Muslims should make alliance to fight atheism and other irreligious ideologies. He wrote:

It is even recorded in authentic traditions of the Prophet that at the end of time the truly pious among the Christians will unite with the People of the Qur’an and fight their common enemy irreligion. And at this time, too, the people of religion and truth need to unite sincerely not only with their own brothers and fellow believers, but also with the truly pious and spiritual ones the Christians, temporarily from the discussion and debate of the points of difference in order to combat their joint enemy – aggressive atheism.20



Clearly the dominance of contemporary cultures by atheism and agnosticism which, in often implicit ways, or by confusions as to the nature of ‘secularism’21 seeks to drive all religions out of fair public treatment (such as funding of religious schools in favour of increasingly strident agnosticism and atheism masquerading as ‘neutrality’) is a matter that concerns all religious citizens who have common cause, despite their religious differences, to seek justice for religions generally.22

Commentators on Nursi have noted his own ambivalence about and removal from active engagement with politics due to his awareness of the ‘corruption’ of the politics of his day. In discussing what they call ‘grounded pluralism’ Markham and Pirim summarize Nursi’s ‘attitude to pluralism’ in four points as follows:

1 Said Nursi is committed to the truth of Islam and the importance of persuading others to that truth.

2 Nursi finds in his tradition several reasons why it is important to commit to constructive co-existence with other faith traditions.

3 Nursi believes that the resort to violence by Muslims against non-Muslims demonstrates a lack of self-confidence in Islam. Self-confident Muslims who are strong in their faith do not need to resort to violence.

4 Nursi believes that the state needs good citizens and pious believers make good citizens.23



The Roman Catholic tradition and pluralism

The Catholic Church in the Vatican II Ecumenical Council (1963–1965) recognized and encouraged a mutually beneficial cooperative relationship between Church and State and the limits on the role of each in various places. That there should be a distinction between the Church and the political community was set out in the following terms:

It is highly important, especially in pluralistic societies, that proper views exist of the relation between the political community and the Church. Thus the faithful will be able to make a clear distinction between what a Christian conscience leads them to do in their own name as citizens, whether as individuals or in association, and what they do in the name of the Church and in union with her shepherds.

The role and competence of the Church being what it is, she must in no way be confused with the political community, nor bound to any political system. For she is at once a sign and a safeguard of the transcendence of the human person.

In their proper spheres, the political community and the Church are mutually independent and self-governing. Yet, by a different title, each serves the personal and social vocation of the same human beings. This service can be more effectively rendered for the good of all, if each works better for wholesome mutual cooperation, depending on the circumstances of time and place.24



The vision of the human community put forward by the Catholic Church is based on the fact that all people are called to the same end: God himself. From this comes the principle that love of neighbour is inseparable from love for God. Two ‘Declarations’ from the Second Council (1963–1965), Nostra Aetate and Dignitatis Humanae
25 are of particular importance in describing the Catholic conception of dialogue and collaboration with the followers of other religions.


Nostra Aetate: ‘The Declaration on the Relationship of the Church to Non-Christian Religions’ (28 October 1965) specifically addresses various religions in terms of the questions central to the profound human mysteries:

What is a man? What is the meaning and the purpose of our life? What is goodness and what is sin? What gives rise to our sorrows and to what intent? Where lies the path to true happiness? What is the truth about death, judgment, and retribution beyond the grave? What, finally is that ultimate and unutterable mystery which engulfs our being, and whence we take our raise, and whither our journey leads us?26



Recognizing that these questions are the subject of reflection in all great world religions, the Church specifically engages (in brief) Hinduism, Buddhism, Judaism and Islam. Noting that ‘the Catholic Church rejects nothing which is true and holy in these religions’ (662). In the section touching on Islam, the Declaration states:

Although in the course of the centuries many quarrels and hostilities have arisen between Christians and Moslems, this most sacred Synod urges all to forget the past and to strive sincerely for mutual understanding. On behalf of all mankind, let them make common cause of safeguarding and fostering social justice, moral values, peace and freedom.27



Much could be said about Dignitatus Humanae: ‘The Declaration on Religious Freedom: On the Right of the Person and of Communities to Social and Civil Freedom in Matters Religious’ (7 December 1965), a most important and controversial document.28 Two paragraphs, however, will serve here, as they focus directly on the developed Catholic understanding of ‘pluralism.’ The first focuses on what governments should do:

[G]overnment is to assume the safeguard of the religious freedom of all its citizens, in an effective manner, by just laws and by other appropriate means. Government is also to help create conditions favourable to the fostering of religious life, in order that the people may be truly enabled to exercise their religious rights and to fulfill their religious duties, and also in order that society itself may profit by the moral qualities of justice and peace which have their origin in men’s faithfulness to God and to His holy will.29



The second focuses on what governments must not do in the name of religion:

It follows that a wrong is done when government imposes upon its people, by force or fear or other means, the profession or repudiation of any religion, or when it hinders men from joining or leaving a religious body. All the more is it a violation of the will of God and of the sacred rights of the person and the family of nations, when force is brought to bear in any way in order to destroy or repress religion, either in the whole of mankind or in a particular country or in a specific community.30



The Declaration had to deal with the idea of ‘development’ within Catholic theology as well as overcome a long-standing ambiguity in Church teaching relating to the relationship between Catholic and non-Catholic citizens. According to John Courtney Murray’s notes to the Declaration:

The Church does not deal with the secular order in terms of a double standard – freedom for the Church when Catholics are a minority, privilege for the Church and intolerance for others when Catholics are a majority. The Declaration has opened the way toward new confidence in ecumenical relationships, and a new straightforwardness in relationships between the Church and the world.31



In other words, the Church now embraces a principled pluralism in all situations, for the religious rights of other religions as well whether they are the minority or the majority.

In his Encyclical, Caritas in Veritate (2009 para. 9) former Pope Benedict XVI cited a variety of earlier Encyclicals and the Compendium of the Social Doctrine of the Church (2004, para. 76), shedding light ‘upon humanity’s journey towards unity’ (para. 8) and the importance of truth ‘wherever it is manifested’ as the only possibility of ‘integral human development’. He stated that:

This mission of truth is something that the Church can never renounce. Her social doctrine is a particular dimension of this proclamation: it is a service to the truth which sets us free. Open to the truth, from whichever branch of knowledge it comes, the Church’s social doctrine receives it, assembles into a unity the fragments in which it is often found, and mediates it within the constantly changing life-patterns of the society of people and nations.32



The Catholic Church’s vision, thus expressed, does not view its insights as limited to Catholics nor the journey to ‘truth’ as reaching a homogeneous end as is the case with ‘civic totalist’ or ‘convergent’ theories; here, diversity is recognized. It views the description of the architecture of society as part of a human journey involving all religions across communities, nations, and time.33

The most recent articulation of the Catholic understanding of diversity and the limits of the state is to be found in the Compendium of the Social Doctrine of the Church (2004) in which the foundation and purpose of the political community, and the law, are set out. Here we observe that ‘a political community is established to be of service to civil society from which it originates’. The Catholic Church sets out its commitment ‘on behalf of social pluralism’ to ‘bring about a more fitting attainment of the common good and democracy itself according to the principles of solidarity, subsidiarity and justice’.34

Two points should be made in closing. First, the Church recognizes that ‘the separation of Christian faith and daily life is one of the most serious errors of our day’:35

Without a metaphysical perspective, the loss of a longing for God in self-serving narcissism and the varied means found in a consumerist lifestyle; the primacy given to technology and scientific research as ends in themselves; the emphasis placed on appearance, the quest for image, communication techniques: all of these phenomena must be understood in their cultural aspects and placed in relation to the central issue of the human person…36



Thus the Church understands her role to be metaphysical, moral, and practical. The Church understands her role to be in a dialogical relationship with contemporary politics. The Church rejects the ‘autonomy’ of the state if that is understood to be an independence of the state from the moral law.37 The question is, therefore, how is moral law to be mediated?

The Compendium sets out a second and indispensable aspect of the Catholic position in relation to the political order. The Compendium states that ‘because truth is one’:

A sincere quest for the truth, using legitimate means to promote and defend the moral truths concerning social life – justice, freedom, respect for life and for human rights – is a right and duty of all members of the social and political community.38



The moral obligation of the political order extends not just to the Catholic Church but in fact to all ‘communities of believers’. A ‘pluralistic society’ is expressly recognized and ‘secularity’ is identified as providing ‘a place for communication for different spiritual traditions and the nation’.39 Thus, an expressly pluralistic conception of society has been developed through Roman Catholic thought, but it is a pluralism connected to a wider moral vision that includes moral mediation through human communities. Connected to this is the recognition that democratic societies may not, in fact, extend the same courtesy of moral recognition to the Church because ‘secularism’ seeks to dominate just as surely as ‘theocracies’ did in earlier ages:

Unfortunately, even in democratic societies there still remains expressions of secular intolerance that are hostile to granting any kind of political or cultural relevance to religious faiths. Such intolerance seeks to exclude the activity of Christians from the social and political spheres because Christians strive to uphold the truths taught by the Church and are obedient to the moral duty to act in accordance with their conscience. These attitudes even go so far, and radically so, as to deny the basis of a natural morality. This denial, which is the harbinger of a moral anarchy with the obvious consequence of the stronger prevailing over the weaker, cannot be accepted in any form by legitimate pluralism, since it undermines the very foundations of human society. In the light of this state of affairs, the marginalization of Christianity … would not bode well for the future of society or for consensus among people; indeed, it would threaten the very spiritual and cultural foundations of civilization.40



We know from history that the eventual realization of peaceful co-existence allowing for difference has not always been honoured. The concept of ‘pluralism’ and its nature and scope plays an important role in these developments.

Judaism and pluralism

Writing on dignity and difference, Jonathan Sacks, the Chief Rabbi of the United Kingdom, has considered the importance of the idea of ‘covenant’ between God and man within Judaism and noted that such a notion posits a strong recognition of the limits of government and law:

Members and citizens alone cannot sustain themselves, let alone establish a framework of collaborative action and collective grace. Covenants exist because we are different and seek to preserve that difference, even as we come together to bring our several gifts to the common good.41



This good, while it is ‘common’, is not uniform. Sacks, therefore, endorses the conception of ‘a community of communities’ that undergirds a developed religious insight about pluralism. For Sacks:

Pluralism is a form of hope, because it is founded in the understanding that precisely because we are different, each of us has something unique to contribute to the shared project of which we are a part. In the short term, our desires and needs may clash; but the very realization that difference is a source of blessing, leads us to seek mediation, conflict resolution, conciliation and peace, the peace that is predicated on diversity, not on uniformity. Covenant tells me that my faith is a form of relationship with God - and that one relationship does not exclude any other, any more than parenthood excludes a love for all ones’ children.42



Sacks calls not for a global government, nor a global civil religion, but for something more subtle and more profound. He calls for a ‘global covenant’. Such a covenant would need to frame ‘our shared vision for the future of humanity’. Hope, which requires courage, ‘… is the faith that, together, we can make things better’.43 Such a covenant would be expressed through the shared and differing insights of the world’s religions.

Hope differs from optimism in that optimism is a passive virtue whereas hope requires us to be involved in change. Setting this religious insight about covenant and hope and the global possibilities for covenant in juxtaposition to alternative explanations for the human situation, Sacks notes that ‘in the midst of our hypermodernity’ there is an old–new call to ‘a global covenant of human responsibility and hope’ that will require the following:

Only when we realize the danger of wishing that everyone should be the same – the same faith on the one hand, the same McWorld on the other – will we prevent the clash of civilizations, born of the sense of threat and fear. We will learn to live with diversity once we understand the God-given, world-enhancing dignity of difference.44



Alan Mittleman, however, writing from a Jewish perspective and discussing how history has brought religious claims in Judaism and Catholicism (but not Islam) into line with ‘the normative authority of the regime of liberty as the organizing principle of the modern state’ asks, rather poignantly, whether Islam, if invited into the same concordat with modern democratic citizenship, ‘could take the final step towards religious liberty without giving political latitude to the uneasy scepticism that has come to define the public culture of the West’.45 He reminds us at the conclusion of his thoughtful essay that ‘the goods of liberty and pluralism are ill at ease with the good of religious truth’.

There is an a fortiori here: should a form of pluralism arise that purports to transfer the terms of peaceful co-existence into a simplistic formula for ‘inclusion’ without respect for genuine associational diversity understood as difference, then what has arisen is not a respectful ‘liberal’ state but, rather, a new form of tutelary power as theocratic in its own way as the theocracies it sought to replace.

Avoiding monisms of the atheistic, agnostic, or religious form

It is clear that Sacks and Mittleman, like Nursi and Murray, articulate an essentially religious vision of the world that can co-exist with democratic liberalism of a non-convergence form. In this world dignity and respect are rooted in belief in God and his religious framework. This framework requires recognition of the dignity of ‘the other’ as an obligation of the self-in-relation, not as a chance ‘feeling’ or obligation about which one cannot form an explanation. These writers recognize that respect and an appropriate form of tolerance are what is required of ‘the other’.

Said Nursi and John Courtney Murray both suffered and suffered suppression and exclusion (and in Nursi’s case long periods of exile, torture, and imprisonment) for their views, as so many have been over the centuries of human history for challenging the settled ‘orthodoxies’ of the day. Yet in both cases the positions that each advocated are coming to be more and more influential and widely accepted within traditions that, for a time at least, seemed to reject initially what each writer offered. Monism in our own time has resurfaced in a variety of forms. The hypertrophy of law and politics puts continued pressures on the regulation of associational life. Frequently articulated views of ‘secular’ or ‘public’ that are impliedly stripped of religion when, in fact, open societies are made up of citizens some of whom are religious believers, but all of which are believers, gives the whip hand to agnosticism and atheistic domination of cultures.

Can civic totalism (as discussed by Stephen Macedo and William Galston)46 come to recognize itself as a species of atheistic or agnostic theocracy as far away from fair treatment of other belief systems as the religious theocracies in earlier times? Can we see political theology or constitutional theocracy or civil religions as concepts that elevate law and politics beyond their competence? Time will tell. One thing, however, is sure. Liberal legal and political cultures that pay lip service to diversity but deny it in practice will slowly have to find new terms, other than ‘equality’ and ‘non-discrimination’ to define their acts of cultural domination. They will need to speak about ‘deep equality’ or some similar thing, and will reject explicitly, or more likely implicitly, toleration and accommodation in the process. It is this we should look for and recognize the early signs of this new monism, which are already around us.47
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4    Religious freedom and pluralism

A Judaic perspective

Asher Maoz



While the idea of equality between people has deep philosophical roots in Judaism,1 the notion of religious tolerance seems problematic. If you know that truth lies with you, why should you tolerate contrary teachings? Why should you sanction the freedom to practice a religion that you know is false?

The term ‘freedom of religion’ is a modern one. It does not appear in Jewish classical texts. This term may convey two different messages: the freedom of ‘the other’ to adhere to a different religion, and the tolerance towards different streams within one’s own faith as well as towards non-religious members of one’s community. In Judaism this dilemma is further complicated by the fact that Judaism is a nation-religion.2 By belonging to the Jewish people one belongs to the Jewish faith. By converting to Judaism one also becomes a daughter, or a son, of the Jewish people.

To summarize the Jewish attitude, it may be correct to state that while Jewish religion is non-missionary outward, it is missionary indeed inward.

This chapter deals with the Jewish attitude towards other religions. It is wise at the outset to add a word of caution. It would be wrong to look for monolithic answers in Judaism. The Jewish faith is ancient. It hardly speaks with one voice. Historical not less than theological aspects have influenced attitudes.3 This chapter seeks to describe the attitude of mainstream contemporary Judaism, but the assertions here might be questioned.

The statement, for example, that Jewish religion is not a proselytizing one might be challenged. Indeed, in ancient times we may trace periods of massive, even forced, conversion to Judaism. What signifies in those episodes is that they were carried out for political, rather than religious, reasons and were not welcomed by the Sages.4 Even nowadays, we may witness rather esoteric movements that advocate conversion in order to strengthen the Jewish people.

It would be accurate to state that from a Jewish point of view the option of conversion exists. However, there is an ostensible reluctance to individual conversion let alone massive conversion.

The Jewish attitude towards other faiths might be discussed in terms of past, present, and future.

The attitude of the past is defined, as explained in the Genesis narrative, by a covenant God made with humankind after the Great Flood, when the people, who were all descendants of Noah, were ‘one’, and had ‘all one language’.5 With these people God made ‘the Covenant of the Rainbow’. According to Judaic sources this covenant included the seven Noahide laws or commandments that are binding upon all mankind.6 Though known as Noahide laws, the Talmud tells us that six of these seven commandments had been given in the beginning to Adam and Eve.7 As these laws concern basic moral character, they are described by some philosophers as rules of natural law. However, one of the commandments, prohibiting the cursing of God as well as the worship of other gods, might be described as of religious flavor or even as advocating monotheism, as it includes the prohibition against blasphemy and the prohibition against idol worship.8

Certainly Maimonides states the laws in religious terms: ‘Whoever among the Nations fulfills the Seven Commandments to serve God belongs to the Righteous among the Nations, and has his share in the World to Come.’9 Arguably this statement implies that the Noahide commandments are optional, as only those who wish to be regarded as righteous must follow them. Yet, according to most Jewish authorities, these commandments are obligatory upon all descendants of Noah.10 Maimonides teaches, moreover, that a share in the World to Come is earned only if a person follows the Noahide laws specifically because the person considers them to be of divine origin (through the Torah). One who simply considers the laws to be recommendations for a good way to live would merely be considered wise.11 Not all authorities follow Maimonides’ distinction, but in any case what is important to understand is that in this world view universal freedom of religion lies only beyond these laws that apply to all humankind alike.

The second stage, the present, begins with the appearance of the Jewish people and the revelation of God to Moses on Mt. Sinai. In order to fully understand the meaning of this stage in Jewish thought it might be useful first to consider the third stage – the end of the days. In the words of the prophet Micah:

In the last days the mountain of the Lord’s temple will be established as chief among the mountains; it will be raised above the hills, and peoples will stream to it. Many nations will come and say, ‘Come, let us go up to the mountain of the LORD, to the house of the God of Jacob. He will teach us his ways, so that we may walk in his paths.’ The law will go out from Zion, the word of the LORD from Jerusalem.12



There is much debate as to which law will go out of Zion and what will be the paths that the peoples will follow. Is this a reference to the Torah of Israel? Or does it mean the ultimate word of the Lord, what may be referred to as scriptural truth? The following verse of Micah’s prophecy states: ‘All the nations may walk in the name of their gods; we will walk in the name of the Lord our God for ever and ever.’ It is obvious that by this Micah refers to a future reality, the ‘last days’, when all the peoples will walk in the paths of the Lord.

This phrase, then, might be understood as laying the ground for the contemporary attitude towards what could be called, in present terminology, freedom of religion of the non-Jews. For until the last days it is only the Children of Israel who must walk in the name of the Lord, while all others are free to walk in the name of their gods. Until then the Lord is both the God of Israel and at the same time Lord of the Universe.

Maimonides notes that Moses bequeathed the Torah and commandments ‘to Israel only and to whomever wishes to proselyte from the other nations, but whoever does not wish, we do not coerce him to accept Torah and commandments.’13 He continues, ‘Moses our Master ordered, in the name of the Lord, to enforce all creatures on earth to accept all the commandments that were ordered to Noah, and whoever does not accept them will be put to death.’14 Then he adds that a gentile must not observe the commandments given to the Israelites but only those given to Noah, and summarizes:

The general rule is: They are not permitted to innovate into religion and devise new commandments for themselves out of their own mind, but either he becomes a proselyte and accepts all the commandments, or adhere to his own religion, neither adding to it nor subtracting anything from it.15



The attitude towards other religions is not unequivocal. From the passage in Micah we may infer the legitimacy of those religions. Yet it is obvious that these religions are of lower status, since in the Messianic days, when the earth shall be full of the knowledge of the Lord, as the waters cover the sea,16 they will be elevated to the utmost stage of walking in the paths of the Lord.17 We may find in both the Bible and Judaic classic teachings harsh statements regarding idolatry,18 associating paganism with moral corruption. It is essential to note, in this context, that according to Halakhic authorities this does not apply to monotheistic faiths. In this regard a distinction was drawn between Islam and Christianity. Maimonides, and his disciples, while regarding Islam as pure monotheism, viewed the Christian Trinity to be idolatrous.19 On the other hand, rabbis that lived in Christian countries ruled that ‘though they utter the name of an alien divinity, their intention is to the creator of heaven and earth’.20

Nowadays there is full agreement that the rules regarding idolatrous religions apply neither to Muslims nor to Christians. Rabbi Menachem haMeiri regarded both Muslims and Christians ‘nations bound by the way of religion’, different from the pagan societies of ancient times, that were not restricted by religious laws and norms.21 Thus both Christians and Muslims were regarded as ‘assemblies for the sake of Heaven, destined to endure; their intentions are for the sake of Heaven and their reward will not be withheld’.22 Rabbi Joseph Albo even admitted the existence of ‘two divine Torahs, at the same time, for different nations’.23 Christianity and Islam were not only regarded as legitimate religions but were even praised for removing the idols and subordinating their nations to the Noahide laws, thus giving them ‘moral attributes’ far beyond what was demanded of them by the Torah of Moses.24

In concluding his essay ‘Judaism Views Other Religions’,25 Aviezer Ravitzky deals with the transition from coexistence or tolerance to religious pluralism, requiring welcoming the existence of the other religion. He points out the difficulties involved in such a move and suggests the need to ‘support the minimalist conception of the “Seven Noahide Laws,” which requires us to rest content with the basic decency of the other as the controlling criterion and not to look to the other faiths’ special contribution to divine truth or make any positive doctrinal demands.’26

There is no doubt that Jewish sources over the ages contain harsh statements regarding non-Jews. We might bear in mind, however, that for the Jew the ‘relationship between Jews and Gentiles is at all times a reciprocal one. The behaviour of the Jews towards their neighbours is conditioned by the behaviour of the latter towards them, and vice versa.’ In this regard attention must be paid to the Christian theology under which ‘[n]either Jewish residence, both settled and temporary, in Christian countries, nor even the very existence of the Jew was taken for granted.’27

Already in ancient times it was ruled that ‘the poor amongst the non-Jews are supported together with the poor of Israel, and the sick amongst the non-Jews are visited together with the sick of Israel and the dead of the non-Jews are buried together with the dead of Israel’,28 and eulogies are said over their dead and their mourners are comforted.29 Moreover, it was ruled that ‘cheating a non-Jew is worse than cheating a Jew’.30 It is moreover stressed that rules regarding the gentiles were imposed ‘for the sake of peace’ or even to avoid ‘desecration of the Divine Name’.

As to the deep philosophical roots in Judaism of the idea of equality between peoples, we find the following in our sources:

‘And you shall love your neighbour as yourself’ – Rabbi Akiba says: ‘This is a great Biblical law.’ Ben Azzai said: ‘This is the book of the generations of Adam – it is an even greater principle.’31



Rabbi Goren’s resolution of this tannaitic dispute is interesting:

According to Rabbi Akiba, the principle applies only to the Israelites, because it refers to ‘your neighbour’, but according to Ben Azzai, the principle refers to universal fraternity, and fraternity applies not only amongst the Jewish people themselves, but to love of mankind in general, ‘for in the image of God made He man’ (Genesis 9, 6). Of course, this great principle can only be achieved gradually and by stages. First we must achieve love of Israel, which is the intermediate stage to universal fraternity. In any case, the final goal, according to Ben Azzai, is love of all mankind when they have accepted upon themselves the Kingdom of Heaven. And therefore Ben Azzai said that ‘This is the book of the generations of Adam’ constitutes a greater and more purposeful principle in the Torah than, ‘and you shall love your neighbour as yourself.’32



It should be pointed out that Rabbi Goren’s response is not merely theoretical. As founder of the Israel Defense Force (IDF) chaplaincy and as chief chaplain he gave the response following requests by soldiers and officers.


Indeed, elsewhere Rabbi Akiba himself says: ‘Beloved is the person who was created in the image. Great love is the lot of the one who is created in the image, as it says: “In the image of God He created man.”’33



Moreover, supposedly harsh statements against gentiles are no more than a misconception. Thus we come across what seems a shocking statement by Rabbi Simeon bar Yoxai: ‘You are called man but the nations of the world are not called man.’34 This statement was incidental to a halakhic discussion on the question of whether the graves of non-Jews cause impurity; the Rabbis were strict in their ruling and Rabbi Simeon bar Yoxai was lenient. The discussion revolved around the verse ‘When a man dies in the tent.’35 According to Rabbi Simeon bar Yoxai, ‘man’ refers only to an Israelite, but not a gentile.36 It would appear that Rabbi Simeon bar Yoxai’s words must be interpreted semantically, that is wherever Scripture uses the term ‘the man’, it is referring to all humankind, whereas the word ‘man’ refers only to an Israelite.37 Indeed, it is said of Moses: ‘Now the man Moses was exceedingly humble, above all the men on the face of the earth.’38 There is no doubt that this means that Moses was more humble than all mankind, and not just of the Israelites.

We can cite the words of many other Tannaim39 who interpret ‘the man’ as applying to the non-Jew and comparing his status to that of the greatest of Israel. Thus, for example, in explaining the verse, ‘Ye shall therefore keep my statutes, and my judgments: which if the man do, he shall live in them,’40 Rabbi Meir says: ‘It does not say Priests and Levites and Israelites, but man. From this we learn that even a gentile who occupies himself with the study of the Torah equals the High Priest.’41

Some may perceive seeming discrimination against the gentile in the halakhah. Although many sources explain that the reason for discrimination against the gentile, for example with respect to compensation for the ox who gored and in relation to the commandment of returning lost items, is the fact that the gentile to whom it refers does not observe the seven Noahide laws.42 These laws reflect, in principle, a minimal moral standard in a civilized society. They include the prohibitions against bloodshed, incest, theft, tearing the flesh from a living animal, and the positive commandment to set up courts of law, as well as two prohibitions from the religious sphere – the prohibitions against idolatry and against cursing God.43 Even the exemption of an Israelite from the obligation of protecting property of a gentile can be seen as deriving from the fact that the particular gentile exempts himself from the prohibition against theft.44 At the same time, Israelites were not permitted to steal from the gentiles, and according to Maimonides:

The prohibition against any form of theft is scriptural law. Even the idolater: it is forbidden to steal from him or to oppress him, and if one has stolen from him or oppressed him, he must return [what he has taken].45



Rabbi Jacob Avigdor, Chief Rabbi of Mexico City, discusses the basis of the reciprocity in the approach of the halakhah to the non-Jewish world.46 He says that the fact that the commandments which were given to Israel do not apply in their relations with the gentiles ‘is a very simple matter … all the laws concerning man and his fellow-man are based on obligations which bind both.’47 Rabbi Avigdor illustrates the idea with the explanation of the author of Havot Yair of the seventeenth century, as to why the Israelites were commanded concerning the prohibition against taking interest from a Jew, but not in relation to a gentile.48

The Torah laid down this law because it is based on justice and integrity. See for yourself: the gentiles do not have the Torah,49 and they are not commanded not to lend on interest. Therefore if the gentile should lend money to an Israelite, he will lend to him on interest, because he is permitted to do so. Thus, if an Israelite who lends to a gentile were not to take interest, this would be a perversion of justice. Every law and every obligation between people is reciprocal, and privileges cannot be granted to one side only. Since it is permitted for the non-Jew to take interest from an Israelite, we learn that the prohibition against taking interest applies only in relation to an Israelite [borrower], because today’s borrower may be tomorrow’s lender, and then he too will not charge interest, for he too is bound by the prohibition. If the gentile is a lender, however, he will charge interest; but if he is the borrower [from the Jew] he will not pay interest. This is not just.50



Similarly, Rabbi Avigdor explains the obligation upon a Jew to save another Jew, but not a gentile. The origin of this obligation is in the prohibition, ‘You shall not stand by your brother’s blood.’51 This prohibition is unique to biblical law, and it does not appear in the legal codes of other nations, for whom there is no legal prohibition, but rather a moral one:

It is well known that no nation in the world, even in our modern and cultured society, which may claim that it has a law and obligation, a rule of law that obligates individuals not to stand by when another is in danger. This is a matter of virtue only, the straight path in life, commendable conduct, but there is no law or obligation in this world to require a person not to stand by when another is in danger, or else stand to be convicted as a criminal.52



Accordingly, if a Jew would be required not to stand by when a non-Jew is in danger, the law would be lopsided:

The Jew seeing the non-Jew in danger would be obligated to save him, and would be liable to punishment if he did not do so. The non-Jew who stood by when the Jew was in danger would be exempt from saving him, which would be merely a matter of virtuous conduct and integrity. Therefore the Torah was precise in specifying ‘brother’, that is only with respect to your brother do you have an obligation and are liable to punishment on this matter, but with respect to the non-Jew it is a matter of virtuous conduct and integrity, just as it is for him with respect to you.53



Rabbi Avigdor sums up:

This seems to be so very simple, so much so that I am amazed that anyone questions it. The matter has become complicated because it is thought that a Jew must not save the gentile, but this is a lie. Saving the non-Jew is not a scriptural obligation, but a moral and human obligation, just as the non-Jew is not obligated to save a Jew by virtue of a law or statute, but rather because of his humanity, which demands that he saves the person in danger, and nothing more.54



The logic underlying various laws in relation to pagans indicates why the sources stipulated that they do not apply to the members of the monotheistic religions.55 Thus Rabbi Menachem HaMeiri limited the exemption from returning a lost object to the non-Jew to ‘idol-worshippers who are not bound by the ways of religion’:

Finding a lost object is a partial acquisition, and its return is a measure of piety, and a person who has no religion is not subject to piety … every person from a nation which is bound by the ways of religion and the service of God in any form whatsoever, even though their beliefs may be distant from ours, are not included in this; but rather they are absolutely like Jews concerning these matters – both with regard to lost objects and with regard to mistake and all other such matters.56



In a similar vein, in the context of saving a gentile, Rabbi Judah Loew son of Bezalel distinguishes between ‘the idol worshippers who lived in the time [of our Sages] who would worship the stars and the signs, and they did not believe in the exodus from Egypt and in the creation of the world; but those gentiles in whose shadow we, the Jewish people, live and amongst whom we are dispersed – they believe in the creation of the world and in the exodus from Egypt and in the principles of religion, and they worship the Creator of Heaven and earth – not only is it not prohibited to save them, but we are even obligated to pray for their wellbeing’.57

Rabbi Yehonatan even states unequivocally: ‘To the claims of the heretics we can answer that the Mishna was referring only to the seven nations of antiquity.’58

The Mishna already contains a halakhic development in a field close to this subject – even if the reasons are allegedly technical. The question arose whether it was permitted for an Ammonite proselyte to come into the community and marry an Israelite woman. The Mishna relates:

Rabbi Joshua said: ‘You are permitted to enter the congregation.’ Rabban Gamliel said to him: ‘Does it not say, “An Ammonite and a Moabite will not enter the assembly of the Lord.”’ Rabbi Joshua said to him: ‘Do Ammon and Moab still reside in their original homes? Sennacherib king of Assyria long ago went up and mixed up all the nations.’59



Rabbi Joxanan ruled, as far back as the third century, that ‘the daughter of an Ammonite proselyte is fit for the priesthood [that is, she may marry someone from the priestly caste].’60

Throughout history, Jews have been prosecuted in countries where they lived. Some outstanding examples include the Crusades, the Inquisition, blood libels and pogroms, and above all, the Holocaust.61 Even the Scroll of Esther, allegedly contains ‘a permit for the eradication of the non-Jews’.62 We should not forget, however, that this followed a plot ‘to kill, to destroy and wipe out all the Jews, from young to old, children and women.’63 Moreover, the extent of the historical veracity of this text may reasonably be doubted. It may be presumed that the Jews, who suffered under the yokes of various Hamans, paid back in literary form what they could not do in reality. It is not for nothing that there are those who dubbed the Scroll of Esther as ‘the Scroll of the Exile’.64 Not surprisingly, the Festival of Purim became the one day in the year on which the Jews, who all year long were subject to the persecutions of hooligans, were able to ‘take revenge’ on those who persecute them. One historian writes as follows:

Over many generations, the ‘contrary’ nature of the festival expressed itself in belligerent acts, usually derisive, towards ancient and less ancient enemies … there is evidence of mockery of Christianity and its symbols as part of the festivities; the crucified Jesus and the hanged Haman have merged in their eyes into the one despicable image.65



It may be no coincidence that in the State of Israel, where Jews confront their enemies with weapons and not in fancy-dress, Purim has lost this character.66

The war of conquest of the Land of Israel in the time of Joshua, and the commandment to wipe out all the inhabitants of the land.67 must be seen in the context of those days with their special circumstances, and conclusions regarding other wars should not be drawn from it. Rabbi Goren wrote on this matter:

Despite the explicit Biblical commandment regarding warfare, we are commanded to have mercy even on our enemies and not to kill, even in times of war, except when this is necessary for the purpose of self defence, for conquest and victory, but not to harm the non-belligerent population, and it is certainly forbidden to harm women and children who are not participating in the battle. Apart from those wars in ancient times in relation to which there is an express Biblical commandment ‘not to leave anyone alive’, since the enemy acted with cruelty, and therefore the Torah was harsh towards them … We must not, Heaven forfend, draw conclusions from them in relation to other wars and to our times, when we have seen the extent to which the Lord, Blessed be He, has mercy even on idol worshippers, and He does not rejoice in their downfall and suffers when they are lost. We are commanded to walk in His ways and to have mercy on His creatures, as is written, ‘His mercy extends to all his creatures’ (Psalm 145).68



We may learn about the attitude of Judaism towards non-Jews from the laws relating to the various pilgrim festivals. The sources pose the question: why were the Jewish people commanded three times concerning rejoicing on the Festival of Tabernacles,69 ‘but in relation to Passover rejoicing is not mentioned even once’. They answer: ‘Because the Egyptians died’.70 For the same reason, the full Hallel (Prayer of Rejoicing) is recited only on the first day of Passover and not on the rest of the week, ‘for you shall not rejoice in the downfall of your enemy and your heart will not be made glad by his failure’.71

Throughout the entire seven days of the Festival of Tabernacles, seventy bullocks were sacrificed in the Temple ‘for the seventy nations’. In this context, the statement of Rabbi Joxanan is interesting: ‘Woe to the idol-worshippers who have suffered a loss but do not know what they have lost. When the Temple was standing – the altar could atone for them; and now – who will atone for them?’72

The author of Midrash Tanxuma protests: ‘One finds that on the Festival, Israel sacrificed seventy bullocks for the seventy nations … therefore they too should have loved us – not only do they not love us but they hate us.’73

Much criticism has been leveled against the Jews for regarding themselves as ‘The Chosen People’. However, the feeling of being ‘chosen’ characterizes every nation and every religion; otherwise, what is it that causes member of groups to belong to them? This does not necessarily lead to derision of all other nations. The real question is, what is the source of this election and what are its manifestations? According to Abba Hillel Silver:

Judaism regarded Israel as a ‘chosen people’, a ‘holy people’, not because every member was assumed to be holy and morally immaculate, or because the race itself was regarded as divine … Judaism opposed the race myth … It tolerated no doctrine of racial superiority or exclusiveness … Israel was a ‘holy people’ in respect to the object which it was to serve – to increase holiness in the world … ‘Holiness’ is not an accolade of self-glorification but a hard discipline of self-purification … It is only in the sense of consecration to the service of divine purposes that the term ‘holy’ has any validity, whether applied to a people or to a non-national religious community.74



The implication of the idea of the choice can be learned from the midrash on the verse, ‘Judges and officers shall you appoint ….’75

Rabbi Levy said: To what may this be compared? To a king who had many sons, and he loved the youngest best. He had one orchard which he loved more than all his other possessions. The King said: I will give this orchard, which I love best of all that I have, to my youngest son, whom I love more than all my sons. So did the Holy One Blessed Be He say: of all the nations I created I love only Israel. Of all my creations, I love only the Law. I give what I love to the nation that I love.76



It was an orchard in the sense of neither material goods, nor even privilege that was given to the Chosen People; rather, the burden of the law was laid upon them. This idea emerges clearly in a passage from the Mishnah of Rabbi Eliezer:

The[re is a] difference between righteous Jews and righteous Gentiles: the Jews are not called righteous unless they observe the entire Torah. The righteous Gentiles, however, are called righteous because they observe the seven Noahide laws scrupulously. In what way? When they observe them they say: Because our father Noah commanded us … And if they do so, they will inherit the World to Come like the Israelite.77



The concept of election appears in various sources, one of which is the Additional Prayer Service for the Festivals:

You have chosen us from all the peoples; You loved us and found favour in us; You exalted us above all the tongues and You sanctified us with your commandments. You drew us close, our King, to Your service and proclaimed Your great and Holy Name upon us.78



The motif of the parable of the orchard returns once more: the election of the Jewish people means the imposition of the yoke of the commandments and the service of the Lord upon them. True, there is holiness in observing the commandments and serving the Creator; nevertheless, it is a burden, rather than a privilege, which was laid upon the Chosen People. This can be seen in the continuation of the prayer: ‘Because of our sins we were exiled from our land and sent far from our soil.’

Had God not chosen the Jewish people from all the nations and sanctified them with His commandments, they would not be punished by exile, for in the absence of the burden of the commandments, there would be nothing to transgress. Moreover, these words contain recognition of the exalted value of the election that confers upon the Jewish people the obligation of serving the Creator. At the same time, these words contain a form of frank admission of the fact that the People is not up to the enormity of the task, for it is not superior to other nations, and it too is afflicted with the human quality of sinning. As opposed to other nations, in respect of which such conduct does not lead to devastation, this is not the case with Israel. Does this smack of arrogance in any way?79 Maybe. In any case, the purpose of this ‘arrogance’ is important, just as the manifestations of the idea of election are important.

A related subject that may be problematic for Jewish–Gentile relations is that of differentiation. Our sources contain prohibitions, such as the prohibitions on ‘gentile’ bread and wine, which are intended to distance the Jews from their gentile neighbors. These prohibitions, which are seemingly incompatible with the idea of the brotherhood of man, are not derived from hatred of the non-Jew, and were intended to preserve Jewish society from non-Jewish influence. It even fits in with the attitude of the gentile world to the Jews.80

Finally, in discussing the concept of election and differentiation from the non-Jews, we must not ignore the institution of conversion. Maimonides writes as follows concerning the nature of conversion:

Each and every convert who converted and accepted all the commandments of the Torah, and the slaves when they are freed, are as Israelites for all purposes, as it is said: ‘The one decree shall be for you,’81 and they may enter the congregation of the Lord immediately, and this is the case when the proselyte or the freed slave marries an Israelite woman, or the Israelite marries a female proselyte or freed slave.82



The entry gates to the Jewish people and the religion of Israel are open to all, irrespective of race or nationality.83 Even if there is nothing new about joining a religion, in joining a people Judaism has something exclusive, indeed, an exclusivity that derives from the identity between these two components. Moreover, even though the gates of conversion are open to ‘all the nations’, nevertheless, unlike other religions – Christianity above all – the Judaism of today is not a missionary religion and does not preach to non-Jews to leave the religion of their parents and their people in order to become Jewish.84

It may be true that ‘it is not only on the level of race that there may be discrimination.’85 But what is the meaning of the argument that ‘Judaism advocates discrimination, and even segregation, on the religious level’?86 True, Judaism does advocate segregation, there is confusion of segregation with discrimination. Indeed, in its treatment of minorities, a State ought to reject the ‘equal but separate’ approach,87 but this does not apply to relations between religions themselves.

We may conclude our survey by returning to Micah’s prophecy, which genuinely encapsulates the Judaic approach to other religions: ‘For let all the people walk each one in the name of its god, But we will walk in the name of the Lord our God for ever and ever.’88 It is noteworthy that the President of the State of Israel, Zalman Shazar, chose this verse as a motto for his words of greeting upon receiving Pope Paul VI during his visit to Israel in 1964.89
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5    Western ‘civic totalism’, sovereignty of the people, and the need for limited government

Hans-Martien ten Napel



Expressive liberty and value pluralism

In a fascinating, comparative philosophical article, Sungmoon Kim attempts ‘to revamp Confucian democracy, which is originally presented as the communitarian corrective and cultural alternative to liberal democracy, into a robust democratic political theory and practice that is plausible in the societal context of pluralism’.1 The same source of inspiration that Kim uses to reconstruct Confucian democracy – William Galston’s notion of liberal pluralism – can be used to critically appraise the current state of Western liberal democracy, to consider, more specifically, the extent to which Western liberal democracy still manages to realize the principle of expressive liberty, defined by Galston as ‘the absence of constraints, imposed by some individuals on others, that make it impossible (or significantly more difficult) for the affected individuals to live their lives in ways that express their deepest beliefs about what gives meaning or value to life’.2

In the light of the principle of expressive liberty, the right to freedom of religion or belief is naturally of particular relevance. Kim rightly points out that, paradoxically, religious freedom is often in fact ‘grounded in the radical unavailability of freedom of choice for a person who is radically situated in a particular religious and/or cultural community as a member’.3 Just as it is threatened by the ethically monistic character of certain theorizations of Confucian democracy, expressive liberty is threatened by a Western ‘civic totalism’ that – as Galston puts it – ‘tacitly views public institutions as plenipotentiary and civil society as a political construction possessing only those liberties that the polity chooses to grant and modify or revoke at will’.4

This chapter argues that the West may well have to come to terms with the fact that its ideal of liberal democracy will remain fundamentally flawed as long as the sovereignty of the people on which its political legitimacy is ultimately based hinders instead of advances a true sort of value pluralism. A source of inspiration for this argument is A Confucian Constitutional Order. How China’s Ancient Past Can Shape Its Political Future by Jiang Qing.5 In his introduction to this book, Daniel A. Bell calls Jiang ‘the most prominent Confucian political thinker of our day’ and this particular book ‘Jiang’s most detailed and systematic work on Confucian constitutionalism’.6

One of the goals of comparative constitutional studies can be to develop a better understanding of a different constitutional system.7 In this case, however, the study of Jiang’s book on Confucian constitutionalism serves primarily to reflect on some of the problems that lie at the root of the West’s own weakening consensus behind the right to freedom of religion or belief.

Finally, this chapter points to the notion of limited government as a possible means to better guarantee the principle of expressive liberty. In doing so, the legitimacy of liberal democracies can also more generally be enhanced. At the same time, the partly Christian roots of this notion raise at least some doubts with respect to the question of how realistic this suggestion really is in an arguably (post-) secular age.8

‘Civic totalism’

As Sungmoon Kim notes, Galston’s liberal pluralism represents ‘the most sophisticated philosophical engagement with value pluralism by giving full attention to the intrinsic value of diversity and human plurality particularly in the modern democratic context’, notwithstanding the fact that Galston’s political pluralism can be regarded as ‘characteristically liberal’.9 According to Galston, liberalism presupposes ‘a robust though rebuttable presumption in favor of individuals and groups leading their lives as they see fit, within a broad range of legitimate variation, in accordance with their own understanding of what gives life meaning and value’.10 This requirement, which Galston calls the principle of expressive liberty, ‘implies a corresponding presumption (also rebuttable) against external interference with individual and group endeavors’.11

Practically speaking, Galston’s liberal pluralism has, as Kim rightly notes, two main consequences.12 The first is ‘multiple sovereignties’, that is, the notion that ‘our social life comprises multiple sources of authority and sovereignty – individuals, parents, associations, churches, and state institutions, among others – no one of which is dominant for all purposes and on all occasions’.13 Second, ‘public institutions must be cautious and restrained in their dealings with voluntary associations, and there is no presumption that a state may intervene in such associations just because they conduct their internal affairs in ways that diverge from general public principles.’14

This position differs from the position of civic liberals such as John Rawls, who tend to believe that the principle of expressive liberty poses certain risks for social cooperation.15 In fact, civic liberals are tempted by a form of ‘civic totalism’ that as we have seen insists that ‘politics enjoys general authority over subordinate activities and institutions because it aims at the highest and most comprehensive good for human beings.’16As a result of this tendency, contemporary liberalism, as Michael W. Connell has put it, runs the risk of degenerating from ‘a set of political arrangements by which persons of widely differing views can live together in relative harmony’, into ‘a narrow and sectarian program enforcing its dogmas by force’.17

As I have argued elsewhere,18 a contemporary influential Western conception of the right to freedom of religion or belief starts from the ideal of individual autonomy. According to this conception, every person should be able to choose the life they want in general and, as a result, should also be able to choose their beliefs. Although initially this seems plausible, it turns out that the conception encounters a number of severe difficulties, both in theory and in practice. First, the notion of individual autonomy rests to a large extent on a particular conception of the good life, namely that only the self-chosen life is a good life. As a result, the relationship between the autonomy principle and many religions becomes strained. Many religions contain not only individual, but also social and communal aspects, in ways that make their conceptions of the good life at least partly incompatible with the concept of autonomy. Further, the autonomy principle is usually combined with a conception of the state as the holder of what is ultimately unfettered, legitimate sovereign executive power.

The first point, that a conception of religious freedom starting from the ideal of individual autonomy is currently influential, was as far as the United States is concerned argued by Mary Ann Glendon and Raul F. Yanes in a 1991 article. After a comprehensive survey of the US Supreme Court’s modern Religion Clause jurisprudence, Glendon and Yanes observed that ‘in retrospect (…) the Court was fairly consistent in pursuing an individualistic, secularist, and separationist approach to religion cases.’19

In a lecture delivered exactly 20 years after this article was published, Glendon conceded that the right to freedom of religion or belief in the West was ‘at heightened risk from, inter alia, the erosion of conscience protection for religious individuals and institutions, restrictions on the autonomy of religious institutions, and inroads on the rights of parents regarding the education of their children’.20 Indeed, according to Glendon,

Our legal system’s neglect of the associational and institutional dimensions of religious freedom, though punctuated with some notable exceptions, seems to be accelerating. As freedom of religion comes into conflict with claims based on nondiscrimination norms, abortion rights, and various lifestyle liberties, the freedom of religious entities to choose their own personnel, and even to publicly teach and defend their positions on controversial issues, is coming under increased attack.’21



Paul Horwitz equally discerns as ‘a common thread’ in the First Amendment’s literature and jurisprudence that ‘they routinely emphasize the individual and deemphasize the institutional.’22

As far as the second point is concerned – the fact that the autonomy principle is usually combined with a conception of the state as the holder of what is ultimately unfettered, legitimate sovereign executive power – Roger Trigg has pointed out that ‘[t]he more the role of the individual is extolled, the more powerful the state has to become, since the role of any protective institutions, even that of the family, to act as buffers between the state and the individual is eroded.’23 This applies at present perhaps in particular with respect to equality. The paradox at work here is that, the more the importance of equality and individual freedom are being emphasized, the more government interference and regulation become necessary to realize these ideals. As a result, freedom is diminished, to the extent that all are now required to subscribe to these ideals, even if this was not the case before the state became involved.24

How can the development within liberalism described above, and the ensuing rise of ‘civic totalism’, be explained? This chapter undertakes, by means of hypothesis, to point to one possible explanation: the fact that the legitimacy of Western liberal democracies has come to rest more and more exclusively on popular sovereignty. This at least has been argued in recent literature on Confucian constitutionalism.

Sovereignty of the people

A well-known lemma on the concept of political legitimacy at one point asks the question what exactly it is that grounds its normativity.25 It then concludes that since the seventeenth century, at least in the West, consent has replaced natural law and divine authority theories as the ultimate source of political legitimacy. This constitutes an example of a monistic conception of political legitimacy.26 Yet, as the lemma rightly notes, non-monistic or mixed conceptions of political legitimacy are also feasible.

Jiang similarly distinguishes between legitimation and implementation as far as Confucian constitutionalism is concerned. According to him, the so-called ‘Way of the Humane Authority’ is primarily about ‘legitimizing the Way’, legitimacy being ‘the deciding factor in determining whether a ruler has the right to rule’.27 This is of more importance than, and also prior to, ‘implementing the Way’, that is, the exact way in which legitimate political authority is actually exercised. Jiang calls the legitimacy of the constitutional order ‘the biggest and most urgent question’ that Chinese politics faces today.28

Confucian constitutionalism holds in this regard that the notion of equilibrium is not just of relevance in implementation, but also when it comes to legitimizing the Way. Such legitimacy will preferably have to be balanced, so that the different sources of political legitimacy work together in a harmonious manner. More specifically, in order to be legal and justified political power needs the legitimacy of heaven, earth, and the human. As Jiang explains,

The legitimacy of ‘heaven’ refers to transcendent, sacred legitimacy. In Chinese culture ‘heaven’ has both the character of a ruling will, personal yet hidden, and a transcendent, sacred sense of natural morality. The legitimacy of ‘earth’ refers to the legitimacy that comes from history and culture because cultures are formed through history in particular places. The legitimacy of the ‘human’ refers to the legitimacy of the will of the people because conformity to the will of the people directly determines whether or not people will obey political authorities … Despite the desired equilibrium between them, the three sources of political legitimacy are not fully equal, in the sense that the sacred legitimacy is ‘sovereign’.29



The contrast with contemporary Western constitutionalism is clear. In the West, political legitimacy is based on the notion of the sovereignty of the people, which is widely considered to be ‘unique, supreme, absolute, exclusive, and inalienable. From a political point of view there is nothing that can keep it in check.’30 As a result, the sovereignty of the people resembles medieval theories of divine authority, both being examples of thinking in absolutes rather than in terms of equilibrium and harmony: ‘In fact, the sovereignty of the people is simply the secular equivalent of the sovereignty of God.’31

This thoroughly monistic conception of political legitimacy, according to Jiang, results in ‘extreme secularization, contractualism, utilitarianism, selfishness, commercialism, capitalization, vulgarization, hedonism, mediocritization, this-worldliness, lack of ecology, lack of history, and lack of morality’.32 Later on in his book, while responding to Li Chenyang’s criticism of Confucian constitutionalism, Jiang adds that especially taking part in mass elections leads to ‘secularism, pursuit of interests, agitation, demagogy, self-projection, performance, fawning, hypocrisy, pretence, pandering to the populace, including even absurdities, farce, and a great waste of money’.33

Going through this list, many in the West will no doubt be inclined to point to the central role that fundamental rights play – in particular since World War II – in Western constitutions. Jiang admits that rights have indeed become ‘the transcendent moral foundations of Western constitutionalism’. Yet, for him, rights and morality are of a very different order. While morality is about one’s responsibility towards others, rights concern duties that others have towards oneself. Compared to morality, rights are therefore ‘very selfish and very low-down’.34

Jiang adds that it is only since the seventeenth century that Western constitutionalism is morally based on rights. As the lemma referred to above pointed out already, around that time social contract theory replaced traditional religious morality. In the eyes of Jiang, together with philosophers such as Hobbes, Locke, and Rousseau, the West has taken ‘a great, false turn backward’: ‘constitutionalism no longer made the goodness of sacred morality the basis of its legitimacy. In its place came a selfish, secularist, legal power masquerading as sacred values.’35 With the idea of a social contract, political legitimacy has become ‘a product of pure reason and speculation that lacks an authentic historical background’.36

Yet, Jiang does not go so far as to deny that Western constitutionalism has any historical and cultural legitimacy at all. On the contrary, although for example the United States is formally characterized by a certain separation of church and state, the leading values in American society still predominantly stem from Protestant Christianity. This includes the very idea of constitutional democracy itself, the Western version of which has deep roots in Christian theology in general and Protestantism in particular.37

What has subsequently happened, however, is that these originally Protestant values have been transformed into abstract, philosophical principles. It is thanks to this transformation, that ‘the one rule over the many is achieved in the West.’38 The price that has to be paid for this is high, however, in that ‘[t]he rational form in which liberal-democratic values are promoted has led to an erosion of religious, moral values and to a valuing of relativism, even nihilism.’39 Although the West more or less desperately tries to export its liberal-democratic values, it stands in fact for ‘a politics with no values at all’. Or, to put it differently, its secular version of originally Protestant values is little more than ‘a value of no values, based on reason, autonomy, enlightenment, equality, and pluralism’.40

As a result, it is not so much the historical and cultural legitimacy which is missing in Western constitutionalism, but the dimension of sacred legitimacy. The problem is not that the sovereignty of the people is among the sources of political legitimacy, but that because of the separation of church and state the will of the people is no longer checked by moral considerations.41 This stands in sharp contrast to Confucian constitutionalism, which regards sacred legitimacy as sovereign.

It might perhaps be thought that the above criticisms of Western constitutionalism are rather harsh and will therefore not easily also be found outside the realm of Confucianism. In their recent book on Intelligent Governance in the 21st Century, however, Nicolas Bergguen and Nathan Gardels – after convening a host of academics and political practitioners – voice some of the same profound concerns. Thus, as they point out, like China’s current regime, Western democracy is ‘headed for terminal political decay unless it reforms’: ‘Dysfunction and decay aptly describe governance across much of the democratic West today, which is in crisis from its ancient birthplace in Greece to its most advanced outpost in California.’42 In their view, the United States in particular has turned into a ‘consumer democracy’ focused on immediate gratification. As a result, ‘a guiding societal ethos of short-term self-interest inevitably tends to eclipse any perspective of the long-term and common good.’43 The ideology of consumerism is so strong, that according to Bergguen and Gardels ‘clearly an evolution in democracy itself is required to temper its excesses with a new set of checks and balances.’44

Is it too far-fetched to hypothesize that one explanation for the fact that the principle of expressive liberty has come under increasing pressure in Western liberal democracies is precisely that, as far as popular sovereignty is concerned, ‘[f]rom a political point of view there is nothing that can keep it in check’?

Limited government

If the legitimization of Western liberal democracy is not as strong as it may seem, how can political legitimacy be reinforced? For China, Jiang’s Confucian constitutionalism recommends the adoption of the worldview of Confucianism as the foundation for the constitutional order.45 The question is how realistic this proposal is, given the fact that contemporary China is an increasingly pluralistic society.46 It is even more unrealistic for the West, however.

It is contended in this chapter that there is a more realistic way to strengthen the legitimacy of liberal democracies: by taking a closer look at the sources of Western constitutionalism itself, notably the notion of limited government. A sound, justifying, and guiding conception of religious freedom presupposes an answer to the question why the state must assign freedom to civil society organizations and individual citizens to live out their deepest convictions. And indeed an answer to the question how the state can realize this. If we only try to account for the meaning of religion for autonomous subjects, we examine only one side of the coin. Religious freedom determines to a certain extent the relationship between state and religion. In order to fully appreciate this complex relationship, we should not focus only on individual religious rights. We also need to reflect on the state and, more specifically, on its proper place within society.

Glendon and Yanes have pleaded in this context for an alternative, more holistic approach to religion cases that they termed ‘structural free exercise’. They use the term ‘structural’, as they explain in their 1991 article, ‘to refer to the relations within and among texts, and between legal and social institutions’.47 Their approach attempts to take into account the role religion has played culturally and historically in the American democratic experiment. In doing so, it almost automatically comprises both the individual and the associational and institutional dimensions of religious freedom.48 At the time they wrote their article, Glendon and Yanes prophetically foresaw that the major challenge ahead would become ‘to accord as much scope as possible to the constitutional guarantee of free exercise in its personal, associational, and institutional dimensions, while respecting the freedom of conscience of nonbelievers and without preferring one religion to another’.49

In a similar vein, Richard W. Garnett has warned against ‘overenthusiastic or insufficiently deliberate’ attempts to enforce the inherently political ideal of equality, as these form a potential threat to the even more fundamental idea of constitutional, that is, limited, government.50 As Garnett puts it, ‘sound application of the antidiscrimination norm requires equally clear thinking about when and why discrimination is wrongful, and about when and why constitutionally limited government may or should regulate, discourage, or condemn it.’51

There is a striking resemblance between Galston’s theory of liberal pluralism, Glendon’s and Yanes’s holistic approach, and Garnett’s defense of limited constitutionalism on the one hand and what the Catholic political scientist Robert P. Kraynak has called ‘constitutionalism without liberalism’ on the other, ‘according to which democracy is not an absolute but a conditional good – a political and social order that is not just in itself but is legitimate insofar as it serves a higher order of perfection and reflects its transcendent glory, however dimly’.52 In his book on Christian Faith and Modern Democracy (2001), Kraynak points out that ‘Christianity is not inherently a liberal or democratic religion, nor does it make the support of a political order its highest priority.’53 In fact, according to Kraynak, one ‘startling conclusion’ of his book is precisely that Christianity ‘has been rather illiberal and undemocratic for much of its history’.54

More specifically, Kraynak in this context refers to ‘the weaknesses and anxieties that underlie the liberal democracies of the modern Western world’. Perhaps the central weakness is that it is not considered possible or even desirable to develop any meaningful sense of direction for liberal democracy:

Surely it is a sign of confusion and loss of purpose when the most common argument that one hears today in defense of liberal democracy derives from moral relativism – from the denial of objective truth about good and evil which seems to suggest that liberal democracy is preferable because it permits any kind of behavior within the limits of the law.55



On the other hand, this agnosticism and skeptical relativism ‘are actually a form of modesty that disguise a rigid and stultifying dogmatism. (…) [T]he fact remains that modern liberal democracies have been shaped by philosophical doctrines in a way that previous regimes never were; and the decisive doctrine is the philosophy of liberalism.’56 As Kraynak points out, modern liberal democracy elevates ‘politics to a metaphysical, cosmological, or quasi-religious level. (…) Modern liberal democracy, therefore, is more than a political system: it is a philosophy of freedom and a theoretical doctrine of human dignity translated into practical action.’57 In particular the welfare state as it has developed since the mid-twentieth century ‘is highly intrusive in the imposition of secular liberal values’.58 While the currently prevailing type of liberalism pretends to be neutral, it is in fact a distinct ideology with a particular vision on what the good life comprises. Whatever one may otherwise think of (moral) autonomy, free market capitalism, or secular democracy, they are certainly not objective and unprejudiced.59 Kraynak points out that this ‘secular humanism’ is now widely promoted and inculcated in young people.60

Interestingly, just like Confucian constitutionalism, Kraynak criticizes not just democracy but also human rights. He even goes so far as to speak of ‘a deep resistance to the concept of human rights’ that historically characterizes Christianity:

As shocking as it may sound today, there are numerous and profound reasons why this is so. (…) Ultimately, of course, Christians cannot accept the premise of human autonomy or the natural freedom of the autonomous self that underlies most doctrines of rights.61



The resemblance between Galston’s aversion to a civic totalism, Glendon’s and Yanes’s holistic approach, Garnet’s defense of limited constitutionalism, and Kraynak’s ideal of constitutionalism without at least the currently prevailing type of liberalism can hardly come as a complete surprise. After all according to Galston, although he himself is a liberal, the ‘most useful point of departure for the reconsideration of politics’ he urges ‘is found in the writings of the British political pluralists and thinkers working in the Calvinist tradition’.62 Glendon is, among other things, a former United States ambassador to the Holy See, while Garnett consults regularly with the Alliance for Catholic Education. For Kraynak, his ‘deepest inspiration is the notion of “sphere sovereignty” developed by the Dutch Calvinist Abraham Kuyper and the Catholic doctrine of “subsidiarity”, both of which try to articulate the appropriate associations for each level of political authority’.63 As he notes, ‘When brought together into a coherent theory of two realms, the diverse spheres make up a hierarchy of being that is the metaphysical basis of Christian constitutionalism.’64

In terms of this chapter, one could say that such Christian or pluralist constitutionalism is more limited than Confucianism as a possible foundation for the constitutional order, yet it mitigates the Western monistic conception of political legitimacy by (implicitly) adding a certain sacred as well as cultural and historical legitimacy to it. In this sense, not just a pluralist reconstruction of Confucian democracy may be needed, but also a reconsideration of Western liberal democracy from the perspective of limited government.

A broader relevance

This chapter has argued that the legitimization of Western liberal democracy is not as strong as it may seem, as long as the sovereignty of the people on which its political legitimacy is ultimately based hinders instead of advances a true sort of value pluralism. The chapter has also contended that there is a way to strengthen the legitimacy of liberal democracies by taking a closer look at the sources of Western constitutionalism itself, notably liberal pluralism and its accompanying notion of truly limited government.

The fact that this notion, at least in part, has its roots in Christianity, does perhaps not make it seem overly realistic, however, to propose such a pluralist reconstruction of Western democracy at this point in time. Trigg is among those who have also more generally raised the question of what sorts of consequences the decay of (institutional) Christianity will eventually turn out to have for the development of democracy and human rights in the West. Given the fact that these concepts have until recently been relatively strongly bound up with Christianity in general and Protestantism in particular, ‘the contemporary question must be how far they will survive in any country once their traditional grounding is repudiated.’65

Admittedly, the exact relationship between freedom of religion and other civil liberties and social outcomes still needs to be studied in more detail.66 Yet, recent empirical research clearly suggests ‘that religious freedom is embedded within a much larger bundle of civil liberties’,67 in that there exists a correlation between the degree to which the right to freedom of religion or belief is restricted with restrictions on the freedom of expression and the freedom of association, and indeed on democracy as a whole. Against this background, the topic of ‘civic totalism’, sovereignty of the people, and the need for limited government acquires an even broader relevance.
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6    From Rabat to Istanbul

Combating advocacy of religious hatred that constitutes incitement to discrimination, hostility or violence
1
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The Rabat Plan of Action and the Istanbul Process: an overview

This chapter aims at examining the Rabat Plan of Action on the Prohibition of Advocacy of National, Racial or Religious Hatred that Constitutes Incitement to Discrimination, Hostility or Violence (Rabat Plan of Action) and the Istanbul Process on the Follow-up and Implementation of the Human Rights Council Resolution 16/18 entitled ‘Combating Intolerance, Negative Stereotyping and Stigmatization of, and Discrimination, Incitement to Violence and Violence against, Persons Based on Religion or Belief’ (Istanbul Process), and the extent to which both processes are effectively contributing to combating advocacy of religious hatred that constitutes incitement to discrimination, hostility, and violence. The chapter contends that the two processes should be analyzed and examined in the light of the quest for wider implementation strategies for combating religious hatred. Hence, the two processes can be seen as complementary and mutually reinforcing.

The Rabat Plan of Action

The Rabat Plan of Action2 resulted from several workshops organized by the UN Office of the High Commissioner for Human Rights (OHCHR) in various regions of the world on the prohibition of incitement to national, racial, and religious hatred between 2008 and 2011.3 In her opening statement on the launching of the Rabat Plan of Action in February 2013, the former UN High Commissioner for Human Rights, Navanethem Pilly, stated:

The remarkable collection of experts who have worked together on this issue over the past two years have fulfilled our hopes by reaching a consensus on how to effectively address the issue of incitement, and have devised a clear pathway to help us identify where to draw the demarcation line between freedom of expression and incitement.4



The Rabat Plan of Action presents a set of practical recommendations to states, the UN system, political and religious leaders, civil society, and the media. The Plan of Action recommends, inter alia, the adoption of comprehensive anti-discrimination national legislation with preventive and punitive action to effectively combat incitement to hatred; the empowerment of minorities and vulnerable groups; the collective responsibility of public officials, religious, and community leaders, the media, and individuals in preventing incitement to hatred, and the need to nurture social consciousness, tolerance, mutual respect, and intercultural dialogue.5 Furthermore, the Plan of Action underlines the key role to be played by education to change mindsets and advocates that education on pluralism can also contribute to preventing incitement to hatred, intolerance, negative stereotyping, stigmatization, and discrimination on the basis of nationality, ethnicity, religion, or belief.6

The Rabat Plan of Action contains conclusions and recommendations in the area of legislation, judicial infrastructure, and policy that aim for guiding all stakeholders in implementing the international prohibition of any advocacy of national, racial, or religious hatred that constitutes incitement to discrimination, hostility, or violence. Despite the fact that the Rabat Plan of Action provides recommendations to all stakeholders, it nevertheless emphasizes the crucial role of the states as central in implementing the Plan’s conclusions and recommendations in the area of legislation, judiciary, and policy. Thus, the Rabat Plan represents an important step in clarifying state obligations to prohibit incitement to hatred, while providing coherent protection to the rights to freedom of expression and freedom of religion.

In this context, the Plan of Action provides that states should be guided by express references to Article 20(2) of the UN’s International Covenant for Civil and Political Rights (ICCPR, entry into force March 1976) in their domestic legislation. Such legislation should include robust definitions of key terms like hatred, discrimination, violence, and hostility, as suggested by the Camden Principles.7 States should repeal blasphemy laws because these laws have a stifling impact on the enjoyment of freedom of religion or belief, and inhibit healthy dialogue and debate about religion.8 The Plan of Action further stresses the crucial importance of an independent judiciary that ensures consistent interpretation of incitement to hatred cases, including assessing them through a comprehensive threshold test in accordance with the ARTICLE 19 six-part incitement test.9 The Plan of Action states that criminal sanctions should be applied only in the most severe cases, and states should apply a broad set of measures to sanction and prevent incitement to hatred. These include policies that promote intercultural dialogue, pluralism, and diversity, and positive measures for the protection of minorities and vulnerable groups.

In implementing the above-mentioned recommendations, states are encouraged to benefit from the broad, inclusive, and joint consultative process that led to the adoption of the Rabat Plan of Action; set priorities and time bound framework for the implementation process; and strengthen cooperation among themselves at sub regional, regional, and international levels in implementing the Rabat recommendations as well as benefiting from best practices. Moreover, the crucial role of states in implementing the Rabat Plan of Action is to reinforce, complement, and supplement by strengthening the UN special procedures and the treaty mechanisms that work on the protection of freedom of expression, freedom of religion, preventing incitement to hatred, and preventing discrimination, as well as enhancing stronger cooperation between various entities of the United Nations system including the Office of the High Commissioner for Human Rights (OHCHR), the UN Alliance of Civilizations, and the Office of the Special Advisor on the Prevention of Genocide, and between various regional and cross-regional mechanisms such as the Council of Europe, the Organization for Security and Cooperation in Europe (OSCE), the European Union, the Organization of American States (OAS), the African Union, ASEAN, and the Organization of Islamic Cooperation (OIC).

With special reference to hate speech, the Rabat Plan of Action has stressed that freedom of expression and freedom of religion or belief are mutually dependent and reinforcing. The freedom to exercise or not to exercise one’s religion or belief cannot exist if the freedom of expression is not respected, as free public discourse depends on respect for the diversity of deep convictions which people may have. Likewise, freedom of expression is essential to creating an environment in which a constructive discussion about religious matters could be held. Indeed, free and critical thinking in open debate is the soundest way to probe whether religious interpretations adhere to or instead distort the original values that underpin religious belief convictions which people may have.10 Under international human rights standards, which are to guide legislation at the national level, expression labeled as ‘hate speech’ can be restricted under Articles 18 and 19 of the ICCPR on different grounds, including respect for the rights of others, public order, or even sometimes national security. States are also obliged to ‘prohibit’ expression that amounts to ‘incitement’ to discrimination, hostility, or violence (under Article 20.2 of the ICCPR and, under some different conditions, also under Article 4 of the ICERD).11

The Plan of Action has pointed out that Article 20 of the ICCPR requires a high threshold because, as a matter of fundamental principle, limitation of speech must remain an exception. Such a threshold needs to be read in consonance with Article 19 of the ICCPR. Indeed the three-part test for restrictions (legality, proportionality, and necessity) also applies to incitement cases; that is, such restrictions must be provided by law, be narrowly defined to serve a legitimate interest, and be necessary in a democratic society to protect that interest. This implies, among other things, that restrictions are clearly and narrowly defined and respond to a pressing social need; are the least intrusive measures available; are not overly broad, in that they do not restrict speech in a wide or untargeted way; and are proportionate in the sense that the benefit to the protected interest outweighs the harm to freedom of expression, including in respect to the sanctions they authorize.12

The Plan of Action has further contended that blasphemy laws are counter-productive, since they may result in the de facto censure of all inter-religious belief and intra-religious belief dialogue, debate, and also criticism, most of which could be constructive, healthy, and needed. In addition, many of these blasphemy laws afford different levels of protection to different religions and have often proved to be applied in a discriminatory manner. There are numerous examples of persecution of religious minorities or dissenters, but also of atheists and non-theists, as a result of legislation on religious offences of various laws that use a neutral language. Moreover, the right to freedom of religion or belief, as enshrined in relevant international legal standards, does not include the right to have a religion or a belief that is free from criticism or ridicule.13

The Istanbul Process


The Istanbul Process on the Follow-up and Implementation of the Human Rights Resolution 16/18 entitled ‘Combating Intolerance, Negative Stereotyping and Stigmatization of, and Discrimination, Incitement to Violence and Violence against, Persons Based on Religion or Belief’ (Resolution 16/18) was initiated by former OIC Secretary General Prof. Ekmeleddin Ihsanoglu, former US Secretary of State Hilary Clinton, and the EU High Representative for Foreign Affairs and Security Policy Catherine Ashton in order to explore and ensure ways of implementing Resolution 16/18. To date, six experts meetings have been held under the framework of the Istanbul Process.

The first two meetings were hosted by the United States (in Washington DC in December 2011) and by the United Kingdom, in association with Canada (at Wilton Park in December 2012).14 These meetings addressed, among other things, strategies to engage religious minorities, training government officials on religious and cultural awareness, and building networks with civil society to promote religious freedom.

The third meeting was hosted by OIC and held in Geneva in June 2013. Three topics were on the agenda: speaking out against intolerance, including advocacy of religious hatred that constitutes incitement to discrimination, hostility, or violence; adopting measures to criminalize incitement to imminent violence based on religion or belief; and recognizing that open, constructive, and respectful debate of ideas, as well as interfaith and intercultural dialogue at local, national, and international levels can play a positive role in combating religious hatred, incitement, and violence.15

The fourth meeting, hosted by the State of Qatar and held in Doha in March 2014, focused on ‘Advancing Religious Freedom through Interfaith Collaboration’.16 It has to be noted that the fourth meeting was the first Istanbul process meeting to be held in the Muslim World and the first where few NGOs and non-state actors were invited.

The fifth meeting, hosted by the General Secretariat of the OIC, was held in Jeddah in June 2015 under the title ‘From Resolution to Realization – How to Promote Effective Implementation of the HRC Res 16/18’.17

The sixth meeting, hosted by the Government of Singapore, was held in Singapore in July 2016 and entitled ‘A Cross-Regional Perspective on the Best Practices and Policies for Promoting Religious Tolerance and Strengthening Resilience’. This was the first Istanbul process meeting to be held in Southeast Asia.18

HRC Resolution 16/18, which was adopted in March 2011,19 came as an initiative of OIC, and it has codified the eight points contained in the address of the OIC Secretary-General to the 15th Session of the Human Rights Council in September 2010. Resolution 16/18 has been considered as a breakthrough. It moved away from the controversial phrase ‘defamation of religions’ and reflected a clear commitment to combating religious hatred and religious intolerance.20 Resolution 16/18 has the following characteristics:


•    It is a consensual, trans-regional resolution with a global ownership, and these characteristics strengthen its legitimacy.

•    It avoided the controversial phrase ‘defamation of religions’ and reflected a clear commitment to combating religious intolerance within the framework of international human rights law, and hence shifted the debate from defamation of religion to incitement to religious hatred.21

•    It situates itself within mainstream international human rights discourse by specifically promoting freedom of expression, freedom of religion, and non-discrimination.

•    The operative part of Resolution 16/18 is based on the 8-point plan generated by the OIC Secretary General at 15th Session of the Human Rights Council.

•    Resolution 16/18 moves us from standard-settings to implementation, or in other words, it is an action-oriented resolution.

•    As the OIC Secretary-General stated in his opening speech during the third expert meeting of the Istanbul process,22 Resolution 16/18 is not an end in itself, but rather it is a means to an end.

•    Resolution 16/18 contains important features crucial for its successful implementation. It formulates a list of pragmatic action oriented points taken, and encourages member states to include information on their implementation efforts in their regular reporting to OHCHR. This places the responsibility for implementation where it should principally rest, namely at the national level. The practical introspective nature of Resolution 16/18 is what the Istanbul Process seeks to enhance.23



The quest for wider implementation strategies

Both the Rabat Plan of Action and the Istanbul Process endorse the importance of having wider and multi-layered tools and strategies for combating incitement to religious hatred, and hence, they call for various administrative, political, and legislative actions to be taken at both national and international levels. Thus they uphold that legal measures should be seen as part of wider strategies for combating advocacy of religious hatred that constitutes incitement to discrimination, hostility, or violence. In this regard, education and both inter-religious and intra-religious dialogues are indispensable strategies in supporting legal measures.

The Istanbul Process for the Follow-up and Implementation of Resolution 16/18 is a member-states-driven process, while the Rabat Plan of Action is an expert document, which resulted from several workshops organized by the OHCHR between 2008 and 2011 in various regions of the world on the prohibition of incitement to national, racial and religious hatred. Nevertheless, the Istanbul Process and the Rabat Plan of Action are complementary and mutually reinforcing. The Rabat Plan of Action provides the normative content on how to effectively address the issue of incitement and clearly clarifies states’ international obligations to prohibit incitement to hatred, while providing coherent protection to the rights both to freedom of expression and freedom of religion.24 The Istanbul Process aims at combating religious intolerance, and in that endeavor the Rabat Plan of Action can pave the way and effectively contribute to the implementation of the Istanbul Process. Paragraph (29) of the Rabat Plan of Action states that the adoption of Resolution 16/18 constitutes a promising platform for effective, integrated, and inclusive action by the international community.25 Moreover, Resolution 16/18 requires implementation and constant follow-up by states at the national level, including through the Rabat Plan of Action, which contributes to its fulfillment.26 However, the question of complementarity and reinforcement is dependent to a large extent on the actions that would be taken by the states which are supporting the Istanbul Process in so far as the process would endorse the Rabat Plan of Action and accommodate other stakeholders, namely civil society organizations at the national, regional, and international levels. It is to be seen how the future Istanbul meetings would make use of the conclusions and recommendations of the Rabat Plan of Action in the area of legislation, judicial infrastructure, and policy.
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A taxonomy
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The incitement clause as an oddity

Article 20(2) of the UN International Covenant on Civil and Political Rights (ICCPR) is a weird species.1 It provides that ‘[a]ny advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.’2 Accordingly, this provision does not appear to codify a fundamental right but rather a sui generis state obligation. Moreover, this norm may very well be construed as a special limit on other fundamental rights, notably on the right to freedom of expression, but also for instance on the right to freedom of association. This quality can be considered, in the words of Manfred Nowak, an ‘alien element in the system of the Covenant’.3

To be sure, there are other examples of norms enshrined in international human rights treaties that do not read like an individual right, but that are nevertheless very much interpreted as and accepted to be fundamental, ‘invocable’ rights. Accordingly, ‘No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment’ certainly embodies a right to be free from torture.4 ‘All persons are equal before the law’ indisputably contains an autonomous right to equality.5 And, to provide an example from the regional (European) level, the duty for the ‘High Contracting Parties’ to ‘hold free elections at reasonable intervals by secret ballots’ evidently incorporates an individual right to vote according to the jurisprudence of the European Court of Human Rights.

The question, then, is whether Article 20(2) ICCPR, despite is peculiar formulation, similarly contains an individual right as a corollary to the expressly stated obligation – the prohibition of incitement. And if so, what does such a right mean in terms of state obligations and in terms of legal standing for alleged incitement victims?6

The incitement clause as a prohibition

The text of the incitement clause suggests that it is intended as a prohibition – nothing more, nothing less. Specifically, Article 20(2) ICCPR is formulated as an international order to prohibit incitement. State parties to the ICCPR ‘shall’ prohibit by law any advocacy of national, racial, or religious hatred that constitutes incitement to discrimination, hostility, or violence. The fact that implementation laws are required at the national level seems to suggest that the provision cannot be self-executing. From the area of fundamental economic, social, and cultural rights we, however, know that standards that are not self-executing can nevertheless be considered human rights.

From the manner in which the incitement provision was crafted and especially from its position in the overall Covenant, we can distill that the incitement prohibition is more than just a ground for restricting speech. This becomes strikingly clear when one compares Article 20(2) ICCPR with the way ‘incitement’ is dealt with by for instance the UN Migrant Workers Rights Convention.7 Article 13 of the latter Convention lists the purpose of preventing advocacy of religious and other hatred that constitutes incitement as one of the grounds on the basis of which speech may legitimately be restricted. The drafters of the ICCPR could have merged the incitement prohibition with the limitations on freedom of expression contained in Article 19 of the Covenant, but decided to reserve a separate provision for the purposes of tackling incitement. As a result an autonomous incitement provision forms part of Part II of the Covenant, the part that lists the fundamental civil and political rights individuals are entitled to. By contrast, Article 5 containing the general abuse of rights doctrine (holding that no-one may use his or her rights with a view towards destroying the freedoms of others) is included in a miscellaneous part (Part II) on state obligations. The question remains, however, whether these peculiarities elevate Article 20(2) to the level of fundamental right and, if so, what would be the ramifications of that status.

The incitement clause as a ‘right of others’

To date only a handful of cases have been decided in which Article 20(2) plays a direct or indirect role. The meager output notwithstanding, these cases do show an interesting development as to the taxonomy of this provision. In this section it is argued that the UN Human Rights Committee has gradually developed a ‘right to be free from incitement’; however, this same Committee does not yet accept all the legal ramifications that typically come with such status.

The early case of J. R. T. and the W. G. Party v. Canada is inconclusive on the question whether Article 20(2) ICCPR contains a right, which was importantly due to the fact that this complaint was brought by a convicted inciter who telephonically spread hateful messages, not by alleged hate speech victims. That is, in that case there was no need for the Committee to infer any ‘right’ from the incitement provision, rather it sought in this provision additional reasons for restriction of extreme speech – reasons it did indeed find.8 The first traces of a ‘right to be free from incitement’ can be found in Faurisson v. France, even though this case was also brought by the inciter.9 This case revolved around Robert Faurisson, a British-French literature professor, who was convicted in France under the Gayssot Act.10 He had publicly cast doubt as to the existence of gas chambers for extermination purposes at Auschwitz and in other Nazi concentration camps in various writings and statements. The Human Rights Committee argued that the restrictions on Faurisson’s free speech were permitted and necessary for the sake of ensuring ‘respect of the rights or reputations of others’ (Article 19, paragraph 3(a) ICCPR). Crucially, in that respect the Committee reiterated that this ground for restriction may relate to individuals but also to a ‘community as a whole’.11 The Committee concluded that ‘[s]ince the statements made by the author, read in their full context, were of a nature as to raise or strengthen anti-Semitic feelings, the restriction served the respect of the Jewish community to live free from fear of an atmosphere of anti-semitism.’12

Thus, under the Covenant, there is a community right to live free from fear of discrimination. Remarkably, the Committee did not at this stage directly reference Article 20(2) to augment the existence and significance of such a right; indeed, the plenary Committee altogether omits this provision in its reasoning, to the dismay of some of the individual Committee members.

From the appended individual (concurring) opinions to this case it transpires that a number – yet apparently short of a majority – of Committee members would have liked to apply Article 20(2) directly and outspokenly to the merits of this case. These individual opinions are also much more clear and specific as to which ‘rights of others’ are at stake here. Emphasizing both Article 7 of the Universal Declaration of Human Rights (‘protection against any incitement to discrimination’) and Article 20(2) ICCPR, members Elizabeth Evatt and David Kretzmer, for instance, argued that ‘[e]very individual has the right to be free not only from discrimination on grounds of race, religion and national origins, but also from incitement to such discrimination.’13 This ‘right to be free from racial, national or religious incitement’14 features a number of times in their opinion. It is also referred to as the ‘right of a person to be free from incitement to discrimination on grounds of race, religion or national origins’;15 a ‘right to be free from incitement to anti-semitism’;16 and ‘the right to be free from incitement to racism or anti-semitism’.17 Occasionally it is referred to as a group right (‘right of the Jewish community in France to live free from fear of incitement to anti-semitism’18) rather than an individual right, indicating that these individual Committee members had not yet resolved the issue of whether we are dealing with a classic individual right or some type of group, collective, or perhaps minority right. Committee member Bhagwati, similarly, posits that the crucial question in such a case is ‘whether the restriction can be said to be necessary for respect of the rights and reputations of others so as to be justifiable under paragraph 3 (a)’.19 He indeed concludes that the restrictive law served the ‘purpose of respect for the right and interest of the Jewish community to live free from fear of an atmosphere of anti-semitism, hostility or contempt’.20

Accordingly, in Faurisson the right to freedom from religious (and other) incitement for the first time saw the light of day, albeit in the individual opinions of Committee members rather than in the actual decision. Given the specifics of this case, the main function of this freedom is to be construed as a ‘right of others’ so as to be applied, in turn, as a ground to legitimately restrict the freedom of expression of the inciter. Whether or not this freedom from incitement may be independently invoked by alleged hate speech victims was for the time being left unanswered. Granted, that would have been beyond the legal questions raised by the specifics of the Faurisson case. In any event, the majority opinion for the first time supported a community right ‘to live free from fear of an atmosphere of discrimination’ (in this case anti-Semitism), while individual members moreover fleshed out a ‘right to be free from racial, national or religious incitement’.

In Malcolm Ross v. Canada, revolving around an anti-Semitic school teacher, the Committee further developed the notion of a right against incitement.21 It stated that ‘as held in Faurisson v. France, restrictions may be permitted on statements which are of a nature as to raise or strengthen anti-Semitic feeling, in order to uphold the Jewish communities’ right to be protected from religious hatred. Such restrictions also derive support from the principles reflected in Article 20(2) of the Covenant.’22 Though suggesting it had considered the exact same in Faurisson, actually two important new steps are made in the Committee’s argument. First, the accepted ground for restricting the freedom of expression is now called a ‘right’ to be protected from religious hatred rather than an ‘interest’, making clearer than before what particular ‘rights of others’ are at stake in this type of case.23 Second, so as to substantiate the existence of this right explicit reference is made this time to Article 20(2) of the Covenant. All in all this makes the Ross case the first Human Rights Committee case where the majority of Committee members (i.e. as part of their adopted Views) recognize a right to be protected from religious hatred, distilling this notion expressly from Article 20(2) ICCPR. Somewhat confusing is the fact that in the same paragraph of this case the Committee comes up with a dissimilar type of ‘rights and reputations of others’ when it concludes ‘that the restrictions imposed on him were for the purpose of protecting the “rights or reputations” of persons of Jewish faith, including the right to have an education in the public school system free from bias, prejudice and intolerance.’24

Such a right cannot as such be found in the Covenant;25 though perhaps this notion could be considered a species of the more general norms on equality before the law (Article 26) and protection against hatred (Article 20) when taken into conjunction. In any event, the formulation appears to have been copied from the domestic proceedings and should be considered a Canadian legal notion.26 The Committee could have geared that ground more towards the language of Article 20(2) of the Covenant and stick to its newly adopted general ‘right to be protected from religious hatred’.

Throughout the Ross decision the Committee shifts between a group right and an individual right when it addresses this right to be protected against hatred. When it speaks of the ‘Jewish communities’ right’ clearly it alludes to a collective right. Then again, in the second reference to this right in the case mention is made of ‘persons of Jewish faith’ as rights holders, more or less individualizing the same notion. At this place the Committee appears to adopt the language of minority rights as codified by Article 27 (‘persons belonging to such minorities shall not be denied the right…’). Though the general rationale of those rights is to protect minorities, it is strictly speaking ‘persons’, i.e. individuals, belonging to such minorities that are the beneficiary of these rights.

In sum, the plenary Committee for the first time unambiguously recognized the right to be protected from religious hatred, inferring this fundamental right directly from the principles laid down in Article 20(2) ICCPR. This right’s main function in the Ross case was again to function as recognized ‘rights of others’ (the Jewish community in Canada, or individuals belonging to the Jewish minority), which in turn meant that the impugned extreme speech could be legitimately limited. Now that a right to be protected from religious hatred was finally recognized by the Committee as a whole, it would be all the more interesting to learn whether alleged hate speech victims are in a position to invoke that right before the Committee.

The incitement clause as a right invoked by incitement victims

The Maria Vassilari et al. v. Greece case does not deal with religious hatred, but instead with racist incitement against Roma, yet is certainly unique and important for our purposes as it is one of the first cases to be brought by an alleged victim of hate speech and as such one of the very few instances in which Article 20(2) was invoked by the applicant as the norm on which the human rights complaint is based.27 Again, typically in the jurisprudence hitherto this provision was invoked by the responding state, so as to persuade the Committee to deny standing to a convicted inciter or so as to underscore that the state was not only permitted but actually obliged under international law to limit the speech act at hand.

Accordingly, in Vassilari we are not dealing with a convicted inciter who claims his or her freedom of expression was illegitimately restricted; instead the case concerns alleged incitement victims who claim that the state did not do enough to restrict the inciter’s free speech. Indeed, this scenario raises the crucial question whether it is possible that a state breaches international human rights law by not sufficiently combating incitement, thus by not limiting someone’s speech act for instance by way of ex post (criminal) penalties?

The Human Rights Committee did not reach that conclusion in this particular case. In fact, it altogether dodged the question whether Article 20, second paragraph, can be ‘invoked’ by an applicant. The precise formulation used to establish the inadmissibility of the relevant part of the complaint is very telling: ‘Without determining whether article 20 may be invoked under the Optional Protocol, the Committee considers that the authors have insufficiently substantiated the facts for the purposes of admissibility. Thus, this part of the communication is inadmissible under article 2 of the Optional Protocol.’28

The case revolved around a published newspaper letter signed by a number of local residents calling for ‘militant action’ against a group of Roma people living near a Greek town. These particulars surely minimally substantiated a prima facie case. This makes one wonder whether the reluctance on the part of the Committee members to decide the question ‘whether article 20 may be invoked under the Optional Protocol’ is in fact what clouded their overall admissibility judgement. The content of the inciteful letter and the vulnerable position of the verbally attacked minority in this case seemed such to at least warrant discussion of the merits, which is not the same, clearly, as saying that a violation should have been determined by the Committee.29 But for a discussion on the merits, a discussion (and resolution) of the question as to the precise legal nature of Article 20(2) would have been necessary. The Committee’s decision literally states that it wishes, for the time being, not to resolve that very discussion.

One Committee member, Mr. Abdelfattah Amor, joined by two others (Mr. Ahmad Amin Fathalla and Mr. Bouzid Lazhari),30 similarly criticized the Committee in relation to this non-committal approach. In relation to the nature of Article 20(2), and particularly the question whether it can be invoked by individuals, he argues:

The Committee has not ventured an opinion on the applicability of article 20, paragraph 2, to individual cases. While it may, of course, decide to do so in the future, the reasons for evading the question are puzzling. There is no logical or objective reason to do this. In stating that ‘any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law’, article 20, paragraph 2, provides protection for individuals and groups against this type of discrimination. Article 20 is not an invitation to add another law to the legal arsenal merely for form’s sake. Even if this was the purpose, which is not the case in Greece, such a law would be ineffective without procedures for complaints and penalties. In fact, the invocation of article 20, paragraph 2, by individuals who feel they have been wronged follows the logic of protection that underlies the entire Covenant and consequently affords protection to individuals and groups. It would be neither logical nor legally sound to consider excluding its applicability under the Optional Protocol. By declining to give an opinion on this aspect of the communication, the Committee allows uncertainty to persist on the scope of article 20, paragraph 2, particularly as, given the points raised, discussion was needed at the very least with regard to the question of admissibility.31



Moreover, Greece had not objected to the admissibility of the communication either on the grounds of the applicability of Article 20, paragraph 2, or any other grounds. Amor elaborates on this point, contending that ‘[t]he Committee’s settled jurisprudence holds that, when the State party raises no objection to admissibility, the Committee declares the communication admissible unless the allegations are manifestly groundless or not serious or do not meet the other requirements set out in the Protocol.’32 He further points out that the Greek courts did rule on the merits without raising questions of admissibility.33 Turning to the particulars of the case at hand and the threshold question as to whether the facts presented by the applicants satisfied the admissibility criteria, he goes on arguing rather convincingly:

To say that, in the case in point, the authors have insufficiently substantiated the facts for the purposes of admissibility relies on an assessment that cannot be confirmed or justified by the contents of the file. While the facts may be discussed on the merits, they are sufficiently serious not to present an obstacle to admissibility under article 2 of the Optional Protocol. The case in point concerns a letter signed by 1,200 non-Roma individuals, entitled ‘Objection against the Gypsies: Residents gathered signatures for their removal’. The letter accuses the Roma, as a group, of physical assault, battery and arson. The signatories demand that the Roma be ‘evicted’ – ‘removed’ according to the State party – from their settlement and threatened to take ‘militant action’ … The authors took their case to the Committee, claiming to be the victims of a violation by the State party of article 20, paragraph 2, read in conjunction with article 2, paragraph 1, of the Covenant, because the [Greek] court ‘failed to appreciate the racist nature of the impugned letter and to effectively implement the Anti-Racism Law 927/1979 aimed at prohibiting dissemination of racist speech’. This allegedly ‘discloses a violation of the State party’s obligation to ensure prohibition of the advocacy of racial hatred that constitutes incitement to discrimination, hatred or violence’. Was it advocacy of racial hatred or just words? Was a racist offence committed or not? Was there the intention to offend, and who must prove this? These are questions that should be discussed, analysed and assessed on the merits. To say, subsequently, that the facts have been insufficiently substantiated for the purposes of admissibility is indefensible both legally and factually. Sometimes there are reasons which the legal mind knows nothing of!34



In sum, it is clear that the Committee – deliberately or not – missed out on the ideal opportunity to provide certainty as to the precise nature of the rights enshrined by Article 20(2). It could and arguably should have seized upon this case to pronounce on the legal nature of Article 20(2) ICCPR: does it contain an invocable fundamental right or not? Is there a right to be protected against incitement? In 2009 there was no majority in the Committee for that course of action, with three of the participating 15 Committee members dissenting and essentially deeming Article 20(2) applicable to and invocable by incitement victims. In 2011, by implication, there was still no majority let alone a consensus, as General Comment No. 34 is altogether silent on the question of invocability of Article 20(2). Likewise, the 2012 Rabat Plan of Action on conceptualization and implementation of Article 20(2) is silent on the question whether this provision can be invoked by incitement victims.35

The future of the incitement clause

Whereas in Vassilari the Committee still saw ways to evade this question, in Mohamed Rabbae, A.B.S. and N.A v. the Netherlands
36 finally for once and for all held that persons alleging a breach of Article 20(2) ICCPR have standing before the Human Rights Committee, indicating that this provision despite its odd formulation encapsulates a justiciable right. This case in a sense flows from the domestic (Netherlands) Geert Wilders case that revolved around the question whether this Dutch rightist politician had incited discrimination against Muslims, amongst other charges.37 Particularly Wilders’ statements about Muslims in various media and his anti-Quran film Fitna were subject of the domestic criminal proceedings against him. Ultimately, on 23 June 2011,38 Wilders was fully acquitted of the chargers of inciting hatred against Muslims and inciting discrimination against Muslims.39

Subsequently, a group of alleged victims brought this complaint against the Netherlands requesting the UN Human Rights Committee to determine a violation of Article 20(2) ICCPR. It is logical that these stakeholders brought the case to Geneva and not to Strasbourg.40 The European Convention on Human Rights does not contain a hate speech prohibition, let alone a right to be free from incitement. That said, the recent case of Aksu v. Turkey shows that alleged hate speech victims could attempt to persuade the Strasbourg court to determine a violation of Article 8 on private life.41 Although in Aksu the European Court of Human Rights ultimately did not find a violation of this right, it did grant Mr. Aksu standing to voice his complaint about two allegedly anti-Roma publications. That is, the fact that the case was not immediately declared inadmissible is in its own right an important step for future incitement victims. Moreover, from the even more recent judgement in Karaahmed v. Bulgaria, concerning acts of hooliganism and intimidation during Friday prayer at a mosque in Sofia, a right to be protected against incitement on anti-religious grounds could arguably be directly distilled from Article 9 of the Convention on freedom of religion.42

Be that as it may, the two Dutch lawyers of the international law-oriented Dutch firm Böhler Advocaten,43 acting for the three anonymous applicants M.R., A.B.S. and N.A, lodged the case against the Netherlands with the UN Human Rights Committee. The latter three are Dutch citizens of Moroccan descent, and all claimed to have personally experienced the negative impact triggered by Mr. Wilders’ statements, ranging from more general feelings of anxiety, to increasingly feeling threatened and marginalized, to very concrete incidents of hatred and discrimination.44 In addition to other claims,45 the applicants’ principal claim was a breach of Article 20(2) ICCPR, taken in conjunction with the equality principle of Article 26 and minority right codified by Article 27. In sum, the applicants claimed before the Committee that The Netherlands failed to (appropriately) apply its anti-incitement legislation, that is, the Dutch legislation giving effect to the Covenant’s standards on incitement.

To that effect, the lawyers acting for the alleged victims submitted that while Article 20 ICCPR is formulated ‘in terms of obligations of the state rather than in rights of individuals, this does not imply that these are matters to be left to the internal jurisdiction of state parties and as such immune from review under the individual communication procedure. If such were the case, the protection regime established by the Covenant would be weakened significantly.’46 The Communication hence posited that ‘[a]s a consequence of the acquittal, the complainants are not only victims of the hate speech of Wilders but also victims of a violation of article 20 CCPR by the State of the Netherlands.’47

The applicants explained that they complained not because they felt insulted; they have lodged their complaint because they feel threatened – a real threat, according to them, that the Dutch state does not sufficiently seek to combat.48 Further, the applicants do not claim that the Netherlands breached the Covenant merely because Wilders was acquitted; what is claimed is more specifically that (i) the Dutch judge did not interpret advocacy of hatred in accordance with international standards; and (ii) that there was very solid evidence that successful advocacy of religious hatred constituting discrimination, hostility or violence was available but not adequately valued by the Dutch judiciary.49 The applicants argued more specifically that the Dutch judge failed to appreciate the context enough, and concentrated overly on the content of the individual berated statements. The relevant statements were, moreover, scrutinized by the Dutch judiciary in too much isolation rather than in conjunction. Specifically, it was argued that the Dutch court ought to have assessed the cumulative effect of all Wilders’ statements on Dutch society.50 The applicants further presented data on discrimination and hate crimes with a view towards linking up what they experienced as systematic incitement and a discernible poisoned atmosphere.51

Ultimately, the Human Rights Committee rejected the complaint, emphasizing that the reasoned acquittal by the Dutch judiciary did not amount to a breach of Article 20(2). In this case it was clear, the Committee argued, that the Netherlands complied with the clause’s obligation that incitement shall be prohibited by law; after all, so it was reasoned, a law to that effect was in place and this anti-incitement law even led to actual criminal proceedings. In other words, there is no right to see another person convicted.

While short of a first Article 20(2) violation, the decision is highly significant in that it explicitly rendered standing to alleged incitement victims under the Covenant. It remains to be seen whether other alleged incitement victims will pick up on this and file complaints against states over allegations of not sufficiently implementing Article 20(2) ICCPR.
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8    Religious pluralism

The Argentine experience

Norberto Padilla



Religious pluralism in a national context

When considering religious pluralism in the context of any particular country, we may start by examining the diversity of creeds and the way they coexist with each other and in the greater society. We can consider the degree of freedom each creed or belief system has for sharing ideas and cultural space, and for developing as a coherent community within the larger society. We can look at the existence of legal protections and provisions for individual and group manifestation of religious belief and practice, as well as at societal attitudes and traditions that foster harmony among a diversity of religious believers.

It is useful to consider these notions in the context of such a country as Argentina, where the historical predominance of a single religion, Roman Catholicism, has not meant a society lacking in religious harmony.

Argentina had its beginning as a nation, like most countries of South America, in colonization by Catholic Spain during the sixteenth century. Although national census data does not track religious affiliation, and estimates from other sources vary, a credible 2015 estimate is that even now, after centuries of immigration, approximately 71% of Argentina’s 44.3 million people are Roman Catholic.1

It is true that Argentine history records harsh times of political intolerance and divisions, fragile democratic institutions, and bloodshed in internal conflicts. However, state, creeds, and society have learned, in fidelity to their constitutional foundations, to live and grow in religious pluralism.

Professor Brett Scharffs has noted that Catholic-majority countries in South America, as well as Italy, Portugal, and Spain (the South American ‘mother countries’), and in fact almost all of the world’s nations where Catholic majorities exceed 70 percent of the population, show consistently low levels of both government restrictions on religion and social hostilities concerning religion. Scharffs has suggested that this phenomenon may be explained in part by the ‘dramatic recalibration’ of the attitude toward religious freedom in the Catholic Church as a result of the Second Vatican Council, as reflected in the declaration Dignitatis Humanae: On the Right of the Person and of Communities to Social and Civil Freedom in Matters Religious, promulgated by Pope Paul VI in December 1965.2

For Argentina in particular, it is proposed in this chapter that the nation’s own religious, social, and political history have created a society capable of great solidarity in matters of religious and social harmony.

The program of the Argentine Constitution

The Argentine Constitution, first written in 1853, has gone through a number of reforms, the latest in 1994. Throughout all of these reforms, however, the foundational principles have remained, following what might be called ‘the program of the Constitution’, which gave impulse to Argentine as a country outstanding for its promise at the beginning of the twentieth century. The basic principles of this program might be summarized in five constitutional provisions:


1    The theistic principle: The Preamble of the Constitution invokes God as ‘the source of all reason and justice’ and in the Article 19 states that any judgment concerning private actions of people, as long as they do not affect the moral or public order and the rights concerning third parties, are reserved only to God and exempted from courts.

2    The principle of in-migration: The Constitution has the aspiration, written in its Preamble, of being a nation open to securing ‘the blessings of liberty to … all [people] of the world who wish to dwell on argentine soil’.3 This was the aim that moved the ‘founding fathers’: to attract a useful immigration and that immigrants would not feel excluded or limited because of religious beliefs that might be different from those of the majority profession, and that they would enrich the nation with their work and their contributions to the arts and to science.

3    The relationship of Church and State. Section 2 of the Constitution presents a compromise concerning the relationship between the State and the Catholic Church. Some drafters desired that Catholicism would be recognized as the State Religion; some even wanted to go so far as to insert into the text a proclamation that Roman Catholicism is the ‘only true’ religion. Certainly none of the drafters was against some kind of recognition. So Section 2 determines that ‘The Federal Government supports the Roman Catholic Apostolic religion’, which means not only granting a situation of preeminence, but also providing economic aid. This preeminence is tempered, however, by the provisions of Sections 14 and 20.

4    The right to religious freedom. Among the rights granted to all the inhabitants of the Nation in Section 14 of the Argentina Constitution is the right to ‘profess freely their religion’. In Section 20 it is further clarified that ‘Foreigners enjoy within the territory of the Nation all the civil rights of citizens; they may … practice freely their religion ….’

5    Public office, patronage, and promoting conversion. The 1853 Constitution set no religious limitations on the rights of non-Catholics to hold public office, except in the case of the president and vice-president of the Nation. This requirement was abolished in the 1994 constitutional revision. Also eliminated from the constitutional text in 1994 was Patronage, an interference of the State in the autonomy of the Catholic Church, though in fact this practice had ended in 1966 with an Agreement between the Argentine Republic and the Holy See. The 1994 reform also deleted reference to the goal ‘to keep a pacific relationship with the Indians and promote their conversion to Catholicism’.

6    The status of international human rights treaties. Section 31 of the 1994 Constitutional provides that ‘treaties with foreign powers’ (including of course all clauses regarding freedom of religion that may be contained in them), along with the Constitution and law enacted by Congress, have status as ‘the supreme law of the Nation; and the authorities of each province are bound thereby, notwithstanding any provision to the contrary included in the provincial laws or constitutions….’



Certainly, God was not an abstraction for drafters of the Argentine Constitution. They believed in God revealed in fullness through Jesus Christ, as confessed in the Catholic Communion. However, religious faith did not prevent these legislators from freely opening the doors of the Nation to all men and women of the most diverse origins. To quote Argentina’s seventh president, Domingo Faustino Sarmiento, ‘The Argentine Republic is a piece of the Earth’s surface which has been given to humankind as a dwelling.’4

A country of immigration

In fulfillment of the dreams of its founders, Argentina received in the late nineteenth and early twentieth centuries a flow of immigrants. These groups significantly changed the appearance and composition of the population. According to the census carried out in 1869, Argentina had a population of 1,736,400, 12 percent of whom were foreign. By 1895 the population was 3,956,060, and in 1914 the number had reached 7,885,237 inhabitants, 30 percent of which were foreign.

Men and women from around the world from different religious traditions found in Argentina their space and freedom for personal development. Most of the population continued to belong to the Roman Catholic Church because of the fact that Spanish and Italian immigrants were the largest groups, but there also were immigrants from France, Germany, and other parts of Europe, from the Middle East and many other parts of the world. An important Jewish immigration came from the Russian Empire, where they had been subjected to pogroms and discrimination; these immigrants settled in Buenos Aires and in agricultural colonies in the provinces of Santa Fe and Entre Ríos.

For this reason, in a ‘melting pot’ of different cultures and races the offspring of the immigrants who were arriving, and those of the ‘criollo’ (the early Spaniards to arrive on Argentine soil), and of the original native population were brought up together, receiving the same education. Public schools represented a very important tool for integration, surpassing any religious or ethnic barriers. The immigrant groups shared the life of small towns, cities, and neighborhoods, together in sometimes precarious housing (‘conventillos’) but with the hope of better conditions for them and their children. They mingled through marriage, commerce, sport, and social clubs, in the universities, factories, and military service. Conflicts in Europe brought new waves of immigrants, such as Armenians fleeing persecution in what was the late Ottoman Empire and the early Turkish Republic. Immigrants coming from the Middle East (Sephardic Jews, Christians, and Muslims) shared the same social groups during half a century.

As time went by, children of immigrants became the heads of the most important posts in the State, the Army, the Catholic Church, and in Argentine economic and social life, taking the place of the traditional families that had ruled the country until that point.5

Confrontation and integration

During the nineteenth century the liberal6 governments in Argentina were more than once in conflict with the Catholic Church, although not violently, as in some other countries. In particular, as the Congress worked on Law Number 1420 regarding compulsory and free primary education there was great consternation because religion was to be excluded from school curricula, its teaching to be allowed only outside of the school schedule, by priests or ministers of the diverse creeds, not only by Catholics. This law was called ‘the law of secular education’ (laica in Spanish being reminiscent of the French laïque), the influential educational model of the ruling group. Catholics resisted, but they were overcome.7 Something similar happened when, according also to the French pattern, marriage was secularized so that only civil marriage would have legal effect, and was compulsory prior to a religious ceremony.8

At certain moments even during the twentieth century, military, intellectuals, and men of the Church identified the Argentine people exclusively as members of the majority creed, ignoring minorities. The mentality was of a ‘Catholic Argentina’ as a reality without any possible nuance, and, due to the historical links, some proclaimed an alliance between the Cross and the sword. Authoritarian or totalitarian projects emerged, influenced by European ideologies (Fascism, Falangism, French Action, and, rarely, Nazism).9 It would be a mistake, however, to characterize Argentine Catholicism as a whole in this way, for during these same decades there were those concerned with the great issues of the Church’s Social Doctrine and its principles, and furthermore (and strongly) of its concerns with education and culture.

In 1943, after the coup that marked the beginning of Juan Perón’s access to power, the military regime abolished Law 1420 and established compulsory Catholic religious education in schools, with the alternative of Moral Doctrine for those who rejected attending for ideological or religious reasons. This of course was resented by those who did not want to participate in Catholic religion classes as they had to leave the classroom and join the other few in the Lectures on Moral Doctrine.10 Ironically, Perón, at the end of his government, persecuted the Catholic Church by imprisoning priests and laymen, expelling prelates, and allowing the burning of churches. In that hostile mood, he banned the religious education instigated in 1943.11 This conflict with the Church was one of the important reasons that Perón was overthrown in 1955, though this did not bring back Catholic education in public schools. Two decades later, Perón returned from exile, and he died in office in 1974, reconciled with the Catholic Church, to which most of his political and union leading figures were strongly connected.

Until the early 1920s, the non-Catholic communities composed of foreigners and their ministers and priests performed religious rites in their own languages. They understood that they had to acknowledge the Catholic identity of the majority, so they did not proselytize outside their communities, which at the same time were being reduced by interreligious marriages, generally with Catholics. This situation varied as Pentecostal, Baptist, Free Evangelicals, Congregationalists, and other Protestant groups began to merge, with Argentine ministers and communities integrated by Argentines and with the intention of missionary activity towards those christened in the Catholic faith but in many cases having little adherence to religious practice or education.

Immigrants of the Islamic faith were not part of this process until the mid twentieth century, when Islamic countries began to provide the necessary resources to build places for worship. The first two mosques in Argentina were built in Buenos Aires in the 1980s: one supported by the Islamic Republic of Iran, to serve the Shia community, and another, the Al Ahmad Mosque, to serve Sunni Argentinians. In 1996, the largest mosque in Latin America was completed as part of the King Fahd Islamic Cultural Center, built with the help of the Saudi King Fahd bin Abdulaziz Al Saud, Custodian of the Two Holy Mosques. The Center, which contains not only the mosque but also two schools, a library, and a park, was built on a 34,000-square-meter plot of state property in the district of Palermo, which was gifted by the government following a visit by President Menem to Saudi Arabia. Carlos Menem, who was president of the country for a decade, was the son of Syrian immigrants, and though he himself was a Catholic, he belonged to a Muslim family.

The Jewish community in Argentina is in many ways one of the most important in Latin America. Even though marked by prejudices, it nevertheless has played an important role in Argentine life.12 To name only a few influential Jewish Argentinians: Russia-born Alberto Gerchunoff, journalist for La Nación, Argentina’s leading newspaper, and author of the influential novel Los Gauchos Judíos, and internationally renowned musician and citizen-of-the-world Daniel Barenboim, born in Buenos Aires to Argentinian Jewish parents. A number of prominent Argentinian scientists are members of the Jewish community, including Hungarian-born Lazlo Biro, the inventor of the ballpoint pen, and most notably biochemist César Milstein, born in Argentina to Ukrainian immigrant parents, who received the Nobel Prize in Physiology or Medicine in 1984. Jewish political leaders in Argentina include provincial and national congressmen, Ministers in the Cabinet, and a Provisional President of the Senate.

Rabbi Sergio Bergman is Ministro de Ambiente y Desarrollo Sustentable in President Mauricio Macris’s Government, and Rabbi Abraham Skorka, rector of the Seminario Rabínico Latinoamericano in Buenos Aires, has been for many years a close friend and collaborator with another Argentine with a common background in chemistry: Jorge Mario Bergoglio, Archbishop of Buenos Aires, who in March 2013 became Francis, the 266th Pope of the Roman Catholic Church. Like his predecessor as Archbishop, Antonio Quarracino, as well as his successor, Cardinal Mario Aurelio Poli, Bergoglio is the son of Italian immigrants to Argentina.

Emblematic of this close association of Jews and Catholics in Argentina is the choice of Cardinal Quarracino to be buried in the Buenos Aires Cathedral next to the Shoah memorial built due to his initiative.13

Ecumenism and dialogue, irreversible commitment

With the Second Vatican Council, ecumenism and interreligious dialogue became a part of the life of the Catholic Church in Argentina.14 It did not happen in a wink, nor was it something easy to accomplish. There was much to do, and on many occasions whether within the Church or outside, what must be done was not understood. We may mention, for example, those first meetings in the late sixties between professors and students from the Catholic, Protestant, and Jewish Divinity faculties; the work carried out by the review Criterio, which for many years had as editor Rev. Jorge Mejía, expert at the Vatican Council at the time and later a cardinal; the setting up of committees of ecumenism in the Archdiocese of Buenos Aires and in the Argentine Conference of Bishops. In short, considerable creative and constant work was undertaken by many, not only Catholics but also Protestants, Orthodox Christians, and Jews. Suddenly, people and institutions of different creeds discovered each other, and the integration of ecumenical commitment and dialogue between Catholicism and Judaism and other faiths began to take place in catechesis studies, parochial groups, convents, and seminars.

Something to emphasize is the creation of the Ecumenical Committee of Christian Church in Argentina (CEICA), made official in 1988 but which started to coalesce years earlier at the meetings of religious leaders for the Week of Prayer for the Unity of Christians. Among other expressions of the dialogue, we might mention the fruitful Declaration of Mutual Recognition of Baptism, sealed by the highest authorities of the Argentine Episcopal Conference of Bishops and the Evangelical Church of the Rio de la Plata and the Evangelical United Lutheran Church in 1989.15

During the 1970s, religious ministers, intellectuals, and youth involved in religion, many among them Catholic, trying to make use of Marxist categories to define the struggle for justice, chose violence, which is neither Christian nor according to the Gospel. At the same time, there were Catholics who used violent and evil methods to repress, to engage in torture and forced disappearance of people. In response, some Catholic Bishops, including the Bishop of Neuquén, Jaime de Nevares, who took part in the Second Vatican Council, acting on their own responsibility, joined with a number of Evangelical and other Protestant churches in 1976 to create the Ecumenical Movement for Human Rights (MEDH), whose purpose was to mobilize ‘churches, institutions and people of good will to commit themselves to work for human rights’.16

The years of military dictatorship (1976–1983) also led to the creation of CONADEP (National Commission on Disappearance of People). In this endeavor Bishop Nevares joined with Rabbi Marshall Meyer, founder of the Latin-American Rabbinical Seminar,17 a Methodist bishop, leaders belonging to the Churches of the Reformation, and other personalities bearing a clear pluralist character from politics, press, and intellectual life.

The institutional response of the Church and of some of its members during that tragic period is still a controversial matter.18

As the military regime declined, the Catholic Church made a valuable contribution to the debate on dialogue, reconciliation, and democracy with the document ‘Iglesia y Comunidad Nacional’ (Church and National Community) (1981). After the reestablishment of the democratic government (10 December 1983), the Church had to undergo the experience of a society in the process of change, now clearly pluralistic. Catholic interests had to confront, relate to, and coexist with stances that ranged from a respectful and positive secular view to certain kinds of secularism (‘laicismo’) that were particularly adverse to participation of religion on the public scene.19

At the same time the State (especially the State Office of Worship, Secretaría de Culto, in the Foreign Ministry20), in what can be considered to be an enduring public policy, made efforts to assign importance to and assess the religious factor, recognizing the contribution of interdenominational relations to national peace and brotherly coexistence. During the 1990s, sacred feast days of Jews and Muslims were declared holidays by national law, and Seventh-day Adventist students were exempted from attending exams, classes, and other school activities during their Saturday Sabbath.21 The non-Catholic churches were recognized beyond the bureaucratic relationship, and the Secretaría de Culto has been and continues to be a forum for dialogue and encounter between state and churches and of the churches between themselves. It was from the first multidenominational council constituted at the Secretaría de Culto between the years 2000 and 2001 that the Argentine Council for Religious Freedom (CALIR) gained a place as an essential reference in Argentina concerning all such matters.22

Still pending after more than thirty years since the first drafts were drawn is a regulation regarding protection and promotion of religious freedom and a code recognizing the legal status appropriate for denominations and non-Catholic religious communities.23 This regulation is meant to replace Law 21.745, which created the Registro Nacional de Cultos (National Registry of Worship), in the State Secretary for Religious Affairs (Secretaría de Culto) during the last military regime. Even if its application has been benevolent, this law aims to control and forbids any kind of activity to those organizations that are not registered or that have their registration cancelled by any of the reasons specified in the law. The move towards legislation that includes specifically the principles of religious liberty as formulated in the UN Declaration of 1981,24 and to turn the Registry from compulsory to voluntary for enhancing collaboration, was opposed by conservative Catholic groups in the 1990s. They feared the loss of the special status of the Catholic Church according to the Constitution and the advancing of foreign-financed sects. At the same time, on the Evangelical side, the criticism was that the law did not establish full equality between creeds. During the last twelve years of the Kirchner-Fernández government many promises were made, but no draft of law was ever sent to the Congress. In 2012, Representative Cynthia Hotton, a Baptist, after an informal consultation with Cardinal Bergoglio, introduced a draft in the Lower House, basically similar to CALIR’s proposals. At a public hearing, a comprehensive representation of creeds in Argentina backed Hotton’s draft, which other Representatives had also endorsed, as did the Secretaría de Culto. The future seemed assured: finally there would be a law. But some of the Protestant churches, who had been in favor of the draft bill, concluded that equality was not there, so they withdrew their support. The Government, which had in mind that Hotton had been a fierce opponent of the Same Sex Marriage Bill, also withdrew. The Secretaría de Culto of the present Argentine Government, following the earlier efforts, in a little more than one year has achieved a draft of law that seems to have gained wide consensus, and would be sent for discussion by the Congress in 2017.

One of the aspects to be considered when Congress has before it drafts of laws related to religion is that the elected members know very little about these issues and are afraid to get involved in a religious war. Only if churches and religious associations as a whole give their support will they be eager to go ahead. Another consideration is the confusion that many times arises between what the law is able to deal with and what can only be provided for or changed with an amendment to the Constitution. Though the Supreme Court has ruled25 that neither the Constitution nor any federal laws declare the Catholic Church to be Argentina’s official religion, yet the Constitution requires the government to ‘support’ the Church. At the same time, it must be said that in today’s Argentina there is not a Catholic influence on governmental policies as in the past. Even the government’s economic support is relatively unimportant in numbers, and tax exemptions and benefits apply to Catholic and non-Catholic educational and health institutions equally.26 Even so, it may be hoped that a better way, inclusive of non-Catholic groups, as in Spain or Italy, can be reached in the future.

Good news came in 2015 with the (in many other aspects controversial) Código Civil y Comercial. 27 As in the former Civil Code, the Catholic Church is recognized as a ‘public legal person’ (Article 146) due to its place in the Constitution and the Agreement with the Holy See of 1966, among many other reasons. But what is a welcome change, in which CALIR played a decisive part, considering it would be ‘a great step forward’,28 is that ‘the churches, confessions, communities or religious entities’ are recognized as ‘private legal entities’ (Article 149). Before this, such entities were categorized as merely civil associations, like sports clubs; there was no consideration of the characteristics of the organizational character of each entity. The work of adequation by state and creeds is yet to be done, with or without the long-delayed law.

The experience in pluralism

In the past twenty-five years awareness of the ‘other’ has become entrenched in the Argentine religious field. The first step is to accept the other, something which is not always easy. Many Catholics have considered other religious groups as ‘sects’, sent by ‘Yankee imperialism’ as a threat to the ‘Catholic identity’ of the country.29 At the same time, for certain Evangelical groups, only they and certainly not the Catholics have the right to be called Christians. However, for some time now dialogue and mutual collaboration have made possible remarkable advances.

In the educational area, denominations do an outstanding work: the oath of loyalty to the national flag for Jews, Christians, and Muslims all together in a common meeting; the planting in Plaza de Mayo in year 2000 of an olive tree as symbol of peace, in a ceremony performed by pupils of denominational schools together with Archbishop Bergoglio30 and non-Catholic religious leaders; schools that invite their pupils to dialogue with ministers belonging to other creeds; initiatives such as Construyendo Puentes (Building Bridges, with the support of the US Embassy); Scouts with interdenominational camps.

We may also point to social work in shanty towns carried out by Caritas and Jewish philanthropic organizations; the Focolar movement and the Communitá di Sant Egidio; the YMCA; training courses for interreligious dialogue and transmission of religious values; the confluence of Catholic representatives and Evangelicals in statements in defense of unborn life, matrimony, and family;31 the Archbishop of Buenos Aires taking part in a great meeting of Catholic and Pentecostals, and kneeling in the podium of the stadium receiving the blessing of pastors and congregation; Rabbi Abraham Skorka received as Doctor Honoris Causa by the Pontificia Universidad Católica Argentina, whose Grand Chancellor was that Archbishop, Cardinal Bergoglio.

The relationship between the cardinal and the rabbi would grow into a fruitful interfaith dialogue, and more than 30 conversations between the two men about matters of faith, ethics, and morality were recorded and shown on Catholic television, and later published as the bestselling 2010 book, On Heaven and Earth. 32

The 1992 terrorist attacks against the Israeli Embassy in Buenos Aires and the AMIA (Asociación Mutual Israelita Argentina), in which Jews and Christians died or suffered injuries and destruction of their homes, opened minds to solidarity and to seeing the need of avoiding the isolation of the Jewish community, and as well to avoiding some subtle forms of Islamophobia. The same happened after the 9/11 attacks in the United States. In Buenos Aires, responding to a call from President de la Rúa, on short notice, the leaders of the most important religions, including Muslims, gathered with the national authorities and people to pray for peace at the Obelisk, in the center of the City.

Many Argentine religious leaders are now regular visitors in the Vatican. Two of them, Rabbi Skorka and Omar Abboud, a Muslim presently elected to the Buenos Aires City Legislature and director of the Institute for Inter-religious Dialogue in Buenos Aires, were embraced by Pope Francis at the Wall of Lamentation in Jerusalem, as part of a special pilgrimage to Jerusalem, Jordan, and the West Bank in 2014. And in New York, at Ground Zero, the Pope held the hands of their American counterparts. Abboud, who draws inspiration from Pope Francis, has said of such events:

For us who come from Argentina, where there has always been integration and good coexistence between the different faiths, this is not a novelty because the impulse to inter-religious dialogue was always a constant (element of our lives). …

Argentina does not have the same baggage that exists in the Middle East … [T]hat does not mean that our model can be exported, but it can be an inspiration to others.33



As Jewish Australian radio journalist Rachael Kohn observed, ‘Taking opportunities to foster co-existence is what matters most to Abboud, which is why he organised Argentina’s first interfaith Middle East and Rome pilgrimage with 45 representatives from the Jewish, Muslim and Christian communities.’34

Pope Francis, an early supporter of Abboud’s interfaith work, made ‘the unprecedented step of praying at the wake of the Muslim community’s beloved sheikh, Adel Made’.35 Abboud calls Francis ‘the spiritual authority of the modern world’.36 ‘It’s a long time since the world has had such a strong spiritual leader’, he says.37

A culture of encounter

For Argentine Catholics there has been an evolution towards comprehension and acceptance of the fact that we live in a pluralistic society. The price of acceptance is not to resign identity or to forget or deny the significance and importance of the legacy and presence of the Catholic Church in Argentina. But it is to admit the fact that religion does not mark and determine life in society as it did in the past, that many today have lost their religious roots, and that this not only should be a matter of regret but also should be a task of assuming the challenge of finding new ways of announcing and witnessing values that enhance the dignity of human beings. Churches and the other religious families have the possibility of finding common ground to serve individual men and women, from their own traditions and identities, and in dialogue and collaboration with so many that look for God with a sincere heart, perhaps without even being conscious of this search.

One of the consequences is the evolution in the State and Church relations: first, that non-Catholic creeds are part of that relation, for general benefit, and second, but not less important, the transition to independence from mutual influence and identification in favor of respectful cooperation. There is a model of relation that has rooted in the last decades, in which the Church has become over all the voice of the voiceless, as in the teachings of the Vatican Council, the popes, and the regional bishops’ conferences of Medellín (1968), Puebla (1979), and Aparecida (2007).

In today’s Argentina, the religious creeds express pluralism in society, based on respect, coexistence, and cooperation. This is very important, for at the same time, in politics in recent years, dialogue and ‘social friendship’ has been replaced by the ‘friend–foe logic’. We can also see some expressions of ‘lay intolerance’ towards religion from certain political and intellectual groups.38

This experience of being a country that learned to live religious pluralism has been strengthened, although it may seem paradoxical, by the fact that an Argentinian has been elected Pope, and that, as we have mentioned above, he has been so strongly involved, and has been so dynamic in the promotion of dialogue and encounter. Argentine Catholics’ enthusiasm for Pope Francis’s election was shared by the whole religious spectrum. We say that it may seem a paradox, because far from any temptation of triumphalism, Catholics had seen in the Pope’s life teaching a model of respect and openness towards those belonging to other faith communities and also to nonbelievers. It can be said that the some of the most enthusiastic reactions to the new Pope came from ministers of other creeds, in particular of the Jewish community. It has been noticed, as well, that for the first time there is someone as head of the Catholic Church who has such a deep knowledge of Judaism, not only regarding the Hebrew language or due to Biblical studies, but about life itself. In some way, the Argentine experience gains a worldwide scope.

To summarize we may say that although Argentina’s society can be at times egotistic and intolerant, and confrontation appears in many ways, it is a society capable of great solidarity, in which religions play an important role very much in tandem with others not having any religious affiliation. In times of crisis, a ‘revolution of solidarity’ has emerged towards the less favored. This is very good example of what Pope Francis refers to as ‘the culture of encounter’.39 To promote it is a task for the Church that can be fully shared by other creeds and by all men and women of good will.

As in the past, when governments put education at the top of their scale of values, schools have a fundamental role to help open a respectful interreligious dialogue in order to avoid differences, even with those who have forgotten or simply are unaware of the transcendental dimension, essential to all human beings. Religious creeds have the important responsibility of teaching and transmitting peace, a characteristic that belongs to their own religious patrimony, in order that society will find in religious men and women the first and most determined builders of a more peaceful and fraternal society. In Argentina it is a tireless task; it is a ‘work in progress’ in which we are all engaged.
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The place of religion in South African society

One of most important challenges facing post-apartheid South Africa is how to manage moral and religious diversity. Religion is one of the most powerful and influential forces in human society. It shapes peoples’ relationships with one another, influencing families, communities, and economic and political life. People use their belief system or worldview to make choices, interpret events, and plan their actions. Religious beliefs provide a particularly strong guidance system, helping individuals identify good and bad, right and wrong.

The word ‘religion’ itself is a Western word, from the Latin religare, meaning to bind fast. It is commonly, though not always, associated with traditional majority, minority, or new religious beliefs in a transcendent deity or deities. In human rights discourse protections accorded to religion are usually extended to non-religious beliefs as well. For example, the 1993 United Nations Human Rights Committee, in General Comment 22 on Article 18 of the International Convenant on Civil and Political Rights (ICCPR), mentioned ‘theistic, non-theistic and atheistic beliefs, as well as the right not to profess any religion or belief’.1 In the language of the UN’s ‘1981 Declaration’, the right to freedom of thought, conscience and religion includes freedom for everyone ‘to have a religion or whatever belief of his choice’.2

Freedom of belief, then, is absolute in human rights law. Expression of belief, however, is subject to limitation. It is generally agreed that such limits must be prescribed by law and be necessary to achieve a legitimate aim, such as to protect the rights of minorities.3 This is a point of considerable importance in South Africa, and freedom of religion or belief is protected by national legal instruments as well as by the international legal instruments to which the country subscribes.

South Africa is often characterized as a highly religious country. Approximately 85 percent of South Africans declare a religious affiliation, and many consider their religious beliefs to be central to their lives. According to the census of 2001, the last census in which religious affiliation was tracked, almost 80 percent of South Africa’s population follows the Christian faith. The Christian majority can be further subdivided, giving rise to many religious minorities. The African Independent Churches – comprising Zion Christian Church (approximately 11 percent of the population), the Apostolic Church (approximately 10 percent), and a number of Pentecostal and charismatic groups – are the largest group, but there are also Methodists, Anglicans, Baptists, Lutherans, Presbyterians, Roman Catholics, Seventh-day Adventists, and members of the Greek Orthodox, Dutch Reformed, and Congregational Churches. Other major religious groups (present in relatively small numbers) are Hindus, Muslims, Jews, and Buddhists. A minority of South Africa’s population do not belong to any of the major religions, but regard themselves as traditionalists of no specific religious affiliation.4

A 2008 South Africa Social Attitudes Survey (SASAS)5 survey revealed that the vast majority of South Africans (83 percent) expressed high levels of confidence or trust in religious institutions, especially relative to politicians and political parties, the latter receiving a mere 29 percent approval.6 It seems clear, then, that people would probably expect these institutions and affiliated leaders, as part of their role in the spiritual and moral welfare of the people, to make statements about important social and political concerns and raise their voices in related debates.


The Constitution of the Republic of South Africa no. 108 of 1996
7 (‘the Constitution’) provides for freedom of religion as a fundamental right.8 Freedom of religion includes the freedom to practice one’s religion. This implies also an obligation to accommodate religions. South Africa thus upholds the right to freedom of religion and belief and the right to freedom from discrimination on the grounds of religious or other belief. There is therefore in South Africa a legal obligation to accommodate religious minorities and their religious beliefs and practices. The Constitution makes accommodation for religious diversity in the Freedom of Religion provision,9 the Equality provision,10 and the General Limitations provision.11

Recognition of rights of religions in post-apartheid South Africa

A basic question in this discussion is whether religion per se has a place in the public space, and if so, how might a diversity of belief systems be accommodated? Is there in post-apartheid South Africa, as the European Commission has identified as being crucial in Europe, a ‘shared ethos’ that ‘can produce a better understanding of the impact of plural values and religions … and their role in relation to changes in society’?12 Is such a shared ethos possible in a ‘rainbow nation’ with 11 official languages?13

Religion in pre-colonial southern Africa to was seen to conceptualize the divide between good and evil in society. This important notion should be taken into account in discourse on religious diversity in post-apartheid South Africa. One of most important challenges in this regard, indeed ‘one of the important challenges facing contemporary society is how to manage moral and religious diversity’.14 Should members of certain groups be treated differently from others? Should some be exempt from certain laws on the basis of their particular religious or ethical beliefs?

In apartheid South Africa (pre-1994) there was a state religion that was historically associated with the nation and occupied a prominent position in public and political life. Bible study was taught in public schools, and even the state constitution (1983) referred to a specific religion.15 The state, then, gave official recognition to the majority religion. Such recognition often entails a series of privileges such as exemption from taxation, state subsidies, and official recognition of some religious celebrations (for example Easter and Christmas).16 There had been a strong link between certain churches during apartheid and in the apartheid government. Members of other religions and even those who were not adherents to any religion were marginalized. African Traditional Religions (ART), for example, have been subjected to misrepresentation, underestimation, and basic stigmatization.

Minority group relations refer to the phenomena that arise when groups of people who differ racially or culturally come into contact. The term ‘minority group’ refers to any sub-group within a culture which is singled out for differential and unequal treatment. Members of such groups can regard themselves as objects of collective discrimination, as their status can carry with it the exclusion from full participation in the life of society.17

The 1996 Constitution provides for freedom of religion as a fundamental right, so that everyone has the right to his/her religion or belief, either individually or in community with others. The religious freedom of citizens in South Africa is thus respected and safeguarded by law. This freedom includes the right to profess freely, without prejudice to his/her responsibility under the law. In the exercise of this right all people should be free from coercion, whether by individuals, by social groups, or by any human power. No one is forced to act against his conscience; no one is to be impeded, within appropriate limits, in private or in public, alone or together with others, from acting according to his/her conscience. In addition to the constitutional provisions, some legislation explicitly protects this freedom, including the anti-discrimination provisions in employment and education legislation.

The role of religion in politics up to 1994 was essentially undisputed. The Dutch Reformed Church (DRC) theologically justified apartheid, helping to present the apartheid state as Christian. Consequently, in the post-apartheid state the religious diversity of South Africa was appropriately accommodated so as to prevent religion-based conflict. One of most important challenges facing post-apartheid South Africa is how to manage this moral and religious diversity consistently, in such a complex society. Maclure and Taylor have observed that moral and religious diversity ‘is a structuring and, as far as we can see permanent characteristic of democratic societies.’18 How does the structuring work in South Africa?

The post-apartheid South African state seeks to treat all faith communities and even those who profess no religion at all equally before the law. This means in effect that all such communities should be free from discrimination on the grounds of religious or other belief, which must include ‘[r]uling out once and for all the view of an assumed spiritual inferiority of African peoples….’19 Recall that Section 15(3) seeks to define how the right to freedom of religion, belief, and opinion is balanced against tradition and custom, as it ‘does not prevent legislation recognizing marriages concluded under any tradition, or a system of religious, personal or family law; or systems of personal and family law under any tradition, or adhered to by persons professing a particular religion.’

Perhaps not surprisingly, even with such protections in place, religion-related and ethnic conflicts regularly occur. Incidents involving preventing learners from attending school because of their Islamic headgear are examples. The Department of Basic Education’s National Guidelines on School Uniforms provides: ‘If wearing a particular attire … is part of the religious practice of pupils or an obligation, schools should not, in terms of the constitution, prohibit the wearing of such items.’20 Schools, therefore, cannot prohibit the wearing of items such as yarmulkes or headscarves if these items are part of pupils’ religious practice. All the same, some public schools have prohibited Muslims from wearing the hijab (a headscarf) or the jilbab (a dark cloak) or the fez (for boys).21 Children are usually told to remove the headcovering, as it is not part of the school uniform. Such prohibitions are not in line with the Constitution, and are seen as a violation of human rights.

A similar conflict, though concerning racial rather than religious differences, erupted recently at Pretoria High School for Girls, a school once restricted to whites only, but now open to all. In this instance protests began in response to ‘black students, even teachers, [being] teased and humiliated, broken as they were forced to sacrifice their cultures and identities’ by school policies and the behavior of other students and staff. As one example, the protesters pointed to a policy forbidding natural hair styles that were deemed ‘unladylike’ and to prohibition of the speaking of local African languages in school. Students had been pulled out of class and given Vaseline to flatten their hair and had been told to ‘stop making noises’ when they had been speaking their languages in classes where Afrikaans conversations were ongoing. In response to the protests, graduates of the school explained how criticism by staff and students of ‘the way black girls speak, walk, talk, and look’ were a sort of indoctrination into self-hate that produced lasting damage to their confidence in their own abilities and a hypervigilant ‘mistrusting of almost any white space’.22

The damage done by such ‘add blacks and stir’23 models in former white schools is incalculable. Such situations shock the conscience and are unquestionable violations of the Constitution.24

A South African Charter of Religious Rights

Albie Sachs, who would serve as a Justice of the South African Constitutional Court from 1994 to 2009, suggested in 1990:

Ideally in South Africa, all religious organisations and persons concerned with the study of religion would get together and draft a charter of religious rights and responsibilities … it would be up to the participants themselves to define what they consider to be their fundamental rights.25



The South African Constitution is unique in its provision in Section 234 that charters of rights consistent with constitutional provisions can be adopted.26 Accordingly, a group of legal and theological academics, along with religious leaders, statutory commissioners, and international legal experts, consulting with all major religious, human rights, and media groups in South Africa, joined in drafting, over a number of years, a document intended to define the religious freedoms, rights, and responsibilities of South African citizens.27 A first draft of the South African Charter of Religious Rights and Freedoms (SACRRF) was unveiled in February 2008. Further revisions by the Continuation Committee resulted in the draft of October 2010, which was signed by representatives from all major religions in South Africa as well as by the Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities.28

SACRRF was designed to protect individuals’ rights to believe and make choices according to their convictions, to change their faith, and to refuse to perform certain duties or assist in certain activities that violate those beliefs.

Not all minority groups favored these objectives. According to the Freedom from Religion South Africa action group – an association of freethinkers, atheists, sceptics, and agnostics committed to a secular state – SACRRF would undermine secularity, democracy, and freedom in South Africa. The group was concerned that instead of advancing freedom of religion SACRRF would advance majority religion and inhibit the religious freedom of those in minority religions as well as of those who are not religious. The group further asserted that SACRRF aimed to entrench religion in educational and state institutions using state powers and state funds. According to this group the SACRRF would grant rights to conduct religious observances, expression, and activities in state or state-aided institutions. This, they asserted, will be used by persons of religion to conduct public prayer or activities/sermons in state institutions. Although such activities would be voluntary and not coerced, those of a minority religion, atheists, or freethinkers would be identified and classified by others as being of a different religion or as being unbelievers, resulting in prejudice and discrimination against these persons.

The Charter was made available in six of South Africa’s official languages: English, Afrikaans, isiXhosa, isiZulu, Sepedi, and Tswana. Signatories included representatives of religious groups and organizations, human rights organizations, legal and academic entities and media bodies. After the public endorsement of the Charter, the South African Council for the Protection and Promotion of Religious Rights and Freedoms was established to oversee the process of the Charter being formally enacted into South African law by Parliament.29 By the time of the First Annual General Meeting of the South African Council for the Protection and Promotion of Religious Rights and Freedoms in 2011, 67 religious organizations including numerous Christian denominations representing approximately 8–10 million South Africans, had signed the Charter.

Though the South African Charter of Religious Rights and Freedoms has yet to become a formal part of South African law, its text, and the process of drafting it, are of great importance. Erasmus (Rassie) Malherbe, one of the participants in the process, has noted:

First, I believe the Charter represents a major step in the effective protection of the right to freedom of religion, and will provide a firm foundation for ensuring a healthy relationship between religion and the state. …

Second, the Charter can secure the tolerant spirit prevailing among religious communities in South Africa. … The Charter will also deepen our understanding of basic values of justice, love, compassion, human dignity, democracy, rights and responsibilities, and basic good relations with others. As such, the Charter can make an invaluable contribution in determining the rightful place of religion in society, an issue with which many countries struggle from time to time.30



Religious pluralism and the building of a better society

South Africa – its people, its institutions, its society, its government – must repond to the societal challenges they face. It is particularly clear in South Africa that religion influences society and society influences religion. The question is whether religion can build a better society. In coming to an answer, other questions might be asked along the way: What kinds of conflicts arise in South Africa with regard to ethnic, cultural, and religious diversity? What do we understand by the concept of ‘pluralism’? In what ways is ‘pluralism’ more than the mere existence, or even tolerance of ‘diversity’?

The notion of cultural diversity may be applied to individuals or groups that have different ethnic descent from the majority group in a country (ethnic diversity), different physical traits (racial diversity), different cultural traditions, customs, and language (cultural diversity), and/or different religions (religious diversity). In sociological studies the terms ‘ethnic’ and ‘cultural’ are often used synonymously to refer to different language, customs, and traditions including codes of behavior, codes of dress, and value orientations. Similarly, it is often difficult to tell whether a given group is facing ethnic or racial prejudice. Religious diversity, by contrast, is more often clearly distinguished. Indeed, people of different ethnic backgrounds may share the same religion.31

Handling the politics of cultural diversity in all its aspects is therefore of utmost importance. Cultural diversity should be seen as a matter of enrichment rather than division. The questions to ask here concern what views and practices are – and are not – tolerated, accepted, and respected in South Africa. What kind of policies and practices need to be developed for South Africa to become more respectful of cultural diversity?32

Pluralism and tolerance are the hallmarks of a democratic society,33 and the South African Constitution provides a firm foundation for the flourishing of such a society. In making provision for persons belonging to national minorities to maintain and develop their culture, and to preserve the essential elements of their identity, namely their religion, language, traditions and cultural heritage, the Constitution provides a strong support for communities seeking to promote a plurality of values, seeking to eliminate racism, xenophobia, anti-Semitism, and intolerance by combating discrimination and prejudice on grounds of race, color, language, religion, nationality, and national or ethnic origin.

At the same time, faith communities and their members should have a right to safety and security. It is important to clarify that the relationship between tolerance and respect or recognition of difference is not necessarily a hierarchical one. Respect is not necessarily or always a better institutional or practical solution for accommodating difference. While tolerance may be appropriate for some diversity claims and may satisfy some requests of minority groups or individuals, respect and public recognition may be a better ‘fit’ for other types of diversity claims. This means that no religious group, or its practical conduct or customs, will be regarded to be less important or inferior to, for example, Christianity as majority religion. Because those who draft relevant codes may be unaware that they are merely codifying assumptions, prejudices, or beliefs that they themselves are steeped in, they often seem incapable of accepting this fact.

A 2013 Supreme Court of Appeal judgment confirmed that the dismissal of several Correctional Services officers for failing to adhere to the Department of Correctional Services Dress Code, namely to cut their dreadlocks, was unlawful. This judgement illustrates that seemingly neutral codes of conduct often discriminate against individuals or groups who do not belong to the dominant economic, religious, or cultural group in a society or in an organization.34

Successful bridging of diversity has a great deal to do with clear, shared definitions. How one defines ‘religion’ shapes one’s explanation of the role of belief systems in society, and influences how one thinks about religious diversity. One way to understand one’s own definition of religion is to determine whether it excludes either ‘Supreme Being’ religion or other kinds of belief systems. A Pagan critique of the South African Charter of Religious Rights and Freedoms is that it will only enhance dominant religions in post-apartheid South Africa. How can this critique be answered?

Another essential consideration is an understanding of the meaning and value of ‘secularism’. Even defining this term is not a clear-cut matter. Members of the South African Pagan Council35 expressed concern that SACRRF would be used to enforce religious discrimination in society by, for example, providing the unlimited right to refuse service to South African citizens on the grounds of religious conscience, and would result in state-subsidized religious education in an avowedly secular state. At the same time, the concept of ‘secular’ was misunderstood by many others as referring to a godless or even immoral state. Traditional definitions and prescriptions of the ‘secular’ are increasingly being questioned as religion re-emerges as an important element of the public sphere in various nation-states. Secular nation-states with official policies of freedom of religion are increasingly challenged to redefine assumptions about the public role of religion.36

South Africa is not an exception as regards the definition and redefinition of the role of religion in the public sphere. In the pre-1994 dispensation there was nominal freedom of religion in South Africa, but South Africa claimed to be a specifically Christian state, in which a specific version of Protestant Christianity informed apartheid policies and legislation. Christian National Education (CNE) furthermore deliberately endorsed and promoted this version of Protestant Christianity and excluded other Christian denominations, other religions, and African traditional religion from curricula. The new South African Constitution guarantees not only religious freedom, practice, and expression but also freedom from coercion. The question of how religion can bridge diversity will therefore also have to attend to the question of how to address religion in the context of school curricula.

The National Policy on Religion and Education (2003) actively promotes the role of religion in education and teaching about religion, but also embraces teaching about secular worldviews. Different groups in post-apartheid South Africa have contested and are still contesting the Policy. These groups have used concepts like ‘secular’ and ‘secularization’ interchangeably to mean ‘anti-religion’ and even atheism.37 However, after constitutional experts had emphasized that a secular state by necessity implies religious freedom and religious tolerance, the popular dissatisfaction lessened, because no one wants to be known in the public domain as being intolerant to other religions or worldviews. Still, it is significant that the term ‘secular state’ was eventually not included in the 1996 Constitution, which may be explained by the highly religious nature of South African society and the perceived need to respect that.

A closely related issue raised in drafting the Constitution was whether the preamble should refer to God and if so in what way. Since a preamble gives an important indication about a constitution’s fundamental values, this did cause some debate, but eventually a compromise was reached by taking the views of all the negotiating parties into account to some extent, and by ending the preamble with: ‘May God protect our people.’ It was thus considered acceptable for the Constitution not to be a religiously neutral document.38

The best way to describe the government of South Africa is to say that it is a constitutional democracy. Secularism in South Africa’s context should therefore be understood under a broad framework of diversity of beliefs and values that the citizens of South Africa embrace. A secular state is at a basic level a state with no state religion and in which the state is officially neutral in matters of religion, neither supporting nor opposing any particular religious beliefs or practices. Strictly speaking, South Africa cannot be seen as this sort of a ‘secular’ state. It is important to be clear that a secular state is properly distinct from an atheistic state (North Korea, China, the former Soviet Union), in which the state officially opposes all religious beliefs and practices. In some nominally ‘secular’ states there is a majority religion among the population (for example Turkey); in others there may be great religious diversity (India). States that may be called ‘semi-secular’ are those with no particular or official state religion but with a dominant religion that to a great extent influenced the development of or underpins society and law.39 Pakistan is sometimes identified as a semi-secular state, though this is a matter of considerable debate.40

‘Secularism’ is typically used to describe the philosophy underlying a political and legal system whose function is to establish a certain distance between the state and religion and to guarantee the religious neutrality of the state. It also has to do with the appropriate distinction between the public sphere and the private sphere, and between public and religious institutions. Two aims of such secularism today are ‘respect for the moral equality of individuals and the protection of freedom of conscience and of religion’.41

How can religion bridge diversity?

Perhaps in our journey to bridge religious diversity to create the conditions of true religious pluralism we should revisit, once again, basic concepts such as tolerance, recognition, acceptance, respect, equality, accommodation, integration, assimilation, and multiculturalism, terms which may be used interchangeably but which have important differing meanings and implications. We will look at the interplay of these terms in the following discussion.

On the most basic level, the acceptance of ethnic, cultural, and religious diversity in society is of utmost importance. For a long time in South Africa tolerance meant recognition, but not acceptance, and in fact meant either an exclusion or marginalization of certain religions or worldviews. An absolute secularism confines religion to the private realm, separate from public institutions and politics (for instance there can be no religious political parties, no state support for religious organizations, and religion is kept out of public schools). As we have noted, among European Union states only France comes near to an absolute secularism model. The secularism model of South Africa moderates the concept, including measures such as the funding of religious schools, adopting the official holidays of the majority religion (Christianity), and generally accommodating the majority religious calendar within the school programme. Such a moderate secularism upholds the division between political and religious institutions but recognizes religion as an aspect of public and political life. It sees organized religion as a potential public good or national resource, not just a private matter, and provides a degree of recognition and support for minority religions.

The 1996 South African Constitution echos the provisions of Article 18 of the Universal Declaration on Human Rights of 1948:

Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.42



We can speak of the Constitution as protecting a multicultural citizenship, in the sense that there is ‘a set of rights and duties that takes into account the cultural, ethnic, and religious diversity of the groups that make part of a state and integrates their needs appropriately into an existing set of rights and duties that follow their citizenship’.43 While both pluralists and multiculturalists appreciate the connection between religion and identity, multiculturalists would tend to view majority manifestations of religion with distrust, perhaps viewing them as symbols of dominance rather than as group expressions of identity.

This particular strand of argument presses the question of whether accommodationism can indeed promote pluralism. ‘Accommodation’ refers to an approach to the Religion Clauses that values individual religious practice, the autonomy of religious groups, and the presence of religion in public life. A democratic state like South Africa should be neutral or impartial in its relations with different faiths. It should treat all citizen equally notwithstanding their worldviews or religious beliefs. Religious communities, groups, and associations play important roles in South Africa.44 The state and religions act independently and autonomously.

The core principles of a liberal democratic state – ‘human dignity, basic human rights, and popular sovereignty’45 – are the constitutive values of South African democracy. These values help people from diverse religions defend the diverse principles that comprise fundamental rights and freedoms. The state should therefore not only adopt a position of neutrality towards religions but should also be sovereign in its jurisdiction. Public institutions should also be neutral: meaning the state and the institutions that embody it should not be identified with a particular religion or with religion in general.46 In principle the public institutions serve the common good. Public schools and universities, for example, are institutions belonging to the state and as such ought not to be identified with a particular religion. Such identification would hamper bridging diversity.47 Likewise, the wearing of religious symbols by state officials executing their tasks in the public sphere can have a negative impact on religious diversity, even lead to religious conflict. As individuals, as citizens, all have the right display religious affiliations both in the private sphere and in the public sphere.48 State officials, however, agree to embody or personify the state’s neutrality toward religions. State officials should therefore demonstrate impartiality in the exercise of their duty.

The limitations of religious-based rights came to the fore in Prince v. President of the Law Society, Cape of Good Hope. In this case the court confirmed that the right to religious freedom has two legs, namely the right to have religious beliefs and the right to practice those beliefs.49
Prince was a Rastafarian who possessed and used cannabis as part of his religion. Section 4(b) of the Drugs and Drug Trafficking Act 140 of 1992 prohibited the use and possession of cannabis. The applicant argued that his possession and use of cannabis was constitutionally protected in terms of the freedom of religion clause and that the particular case was therefore unconstitutional (paras 979–980). The court referred to foreign case law and came to the conclusion that section 4(b) limited the applicant’s freedom to practice his religion. The purpose of section 4 is to protect public safety, order, health, morals, and the fundamental rights and freedoms of others, which outweighs the right of Rastafarians to practice their religion; as a result the limitation is justifiable in terms of the limitations clause.50

Freedom of religion implies efforts to heal the divisions of the past; to establish a non-racial and non-sexist society based on democratic values, to promote equality between the religions; to promote respect for, and the protection of, the rights of cultural, religious, and linguistic communities; and to promote unity in diversity.51 Mutual respect among cultural, religious, and linguistic communities must be fostered. Education is a most important area where action can be taken to foster tolerant and respectful behaviors towards diversity.

The concept of tolerance is not new in the political theory literature. In its basic form, tolerance means to refrain from objecting to something with which one does not agree. It involves rejecting a belief or a behavior, believing this objection to this behavior or idea is legitimate, and disposing of the means to combat or suppress it and still deciding to tolerate this negative behavior and even its possible consequences.

We should note, however, that tolerance is meaningful when the ‘tolerator’ has the power to suspend an act but does not exert this power or voluntarily suspends it. Tolerance or toleration describe contexts and practices where practices or attitudes, though disapproved of, are allowed to exist.

The term ‘tolerance’ is often used interchangeably with ‘assimilation’. Beyond meaning to tolerate someone or some practice, tolerance may also be thought of as a prohibition of discrimination.52 Assimilation on the other hand is a social process by which the someone from outside a group completely adapts to the traditions, culture, religion, and mores of that group, perhaps a host nation or a dominant religion, and eventually becomes part of it, gradually abandoning their own ethnicity, culture, religion, and traditions. Assimilation is indeed a one-way process that may involve people’s efforts to adapt and fuse themselves into a country and its dominant culture. Assimilation in this sense must be distinguished from integration,53 and we should be careful not to confuse assimilation with religious diversity.

In the exercise of their rights, individuals as well as communities are obliged by moral law to take into account the rights of others, with their own duties toward others and the common good of all. The South African Constitution protects an individual’s core belief system and the right to manifest such beliefs either individually or with others, and both in private as well as in the public sphere.54 Multiculturalism by contrast dictates that different communities should not be forced to integrate but should rather be allowed to maintain their own cultures and identities and live in ‘parallel societies’ within a single state. The question is how to deal with individual and collective ethnic, cultural, and religious diversity.55 As religion is in general an important part of people’s identity in South Africa, it entails a need for an appropriate governmental attitude towards religious diversity.

Civil society in addition has the right to protect itself from abuse under pretense of religious freedom. However, this protection should not be undertaken arbitrarily or in a manner that unduly favors a certain group, and it must be done according to legal standards that are consistent with the objective moral order. In our bridging religious diversity we should take note of the potential power of identity and influence of religious groups. At this point in time the only rival to the state as an institution able to coordinate the actions of large numbers of people is organized religion.56

Within South Africa these ‘organized religions’ are increasingly challenged by religious diversity. But a commitment to religious pluralism, an active bridging of diversity, implies that we ought to seek out people who are different from us and work to understand them, learn from them, and respect them in their differences. Religious pluralism is thus a challenge that can potentially enrich both religion and society. According to John Rex, just as religion plays a part in the creation of ethnicity, so it may play a part in the development of the mediation process. The real problem today is conflict resolution between people of diverse religion backgrounds, of achieving peace with justice between adherents from different faith communities.57 Dialogue between adherents of diverse religions is essential to transform mistrust and reconcile the complex divisions within our society.58

Freedom of thought, conscience, and belief is indeed a vital human right, viewed primarily as an individual right often exercised in association with others. A proper appreciation of the underlying principles and ideals in different religions and worldviews is critical if we want to embark upon a true religious pluralism: in particular, freedom of thought, conscience and religion must be seen as helping to maintain religious diversity. Furthermore, ‘the autonomous existence of religious communities is indispensable for pluralism in a democratic society. In other words, the protection of individual belief must promote rather than discourage mutual respect for and tolerance of others’ beliefs.’59

Thus the duties that fall upon the South African State are to ensure that all adhere to our constitution. Government and faith communities have a responsibility to build and maintain positive relationships with each other, and to promote mutual respect and understanding.60 Reasonable steps should be taken in educational and work environments and in the delivery of public services to recognize and accommodate diverse religious beliefs and practices. Schools should teach an understanding of different religious and spiritual traditions in a manner that reflects the diversity of their national and local community.

In short, religious communities should develop the ethical and political knowledge that will allow them to engage in a fair and consistent manner with the moral and spiritual diversity in the country. The state should treat with equal respect the core beliefs of all religious people in South Africa. We should take it for a given that moral and religious diversity is a structuring of democratic societies. Even though we have sometimes irreconcilable representations of the world and value systems, we must learn to cooperate and to resolve our divergences. We should develop an ethic of concern to each other. We must learn to co-exist and to establish bonds of solidarity with each other. We should opt for an ethics of dialogue, which will be helpful in bridging religious diversity.
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(a)    those observances follow rules made by the appropriate public authorities;
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(c)    attendance at them is free and voluntary.



(a)    This section does not prevent legislation recognising–


 (i)    marriages concluded under any tradition, or a system of religious, personal or family law; or

(ii)    systems of personal and family law under any tradition, or adhered to by persons professing a particular religion


(b)    Recognition in terms of paragraph (a) must be consistent with this section and the other provisions of the Constitution.
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(1)    Everyone is equal before the law and has the right to equal protection and benefit of the law.

(2)    Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

(3)    The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

(4)    No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination.

(5)    Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.

Section 31. Cultural, religious and linguistic communities.–

(1)    Persons belonging to a cultural, religious or linguistic community may not be denied the right, with other members of that community –


(a)    to enjoy their culture, practise their religion and use their language; and (b) to form, join and maintain cultural, religious and linguistic associations and other organs of civil society.


(2)    The rights in subsection (1) may not be exercised in a manner inconsistent with any provision of the Bill of Rights.



11    Section 36. Limitation of rights. –


(1)    The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including–


(a)    the nature of the right; (b) the importance of the purpose of the limitation; (c) the nature and extent of the limitation; (d) the relation between the limitation and its purpose; and (e) less restrictive means to achieve the purpose.



(2)    Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights.
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10  National Human Rights Institutions and the accommodation of religious diversity in Africa

Enyinna S. Nwauche



National Human Rights Institutions in Africa

Africa is made up of 53 states that reflect three colonial legal heritages – English, French, and Portuguese. Given this history, discussions about accommodation of religious diversity across the continent are complex. Recommendations can only be suggestions, and tentative, but we may make a beginning by considering National Human Rights Institutions (NHRI).

National Human Rights Institutions (NHRI) are constitutional and statutory bodies established by African States for the protection and promotion of human rights generally through non-judicial strategies such as the receipt and handling of complaints, advocacy, public awareness, and research.1 The common goal of NHRI is adherence and commitment to the Principles Relating to the Status of National Institutions (Paris Principles).2 Two types of institutions are contemplated by this definition. The first are broad-based human rights institutions established by African States. Examples include the South African Human Rights Commission, the Nigerian Human Rights Commission, the Ugandan Human Rights Commission, and the Commission on Human Rights and Administrative Justice. Another type of NHRI are national institutions whose mandate is specific to religious issues such as Nigeria’s Advisory Committee on Religious Affairs and South Africa’s Commission for the Protection of Cultural Linguistic and Religious Communities.

Human Rights Commissions: South Africa, Ghana, and Nigeria

Three human rights commissions – the South African Human Rights Commission (SAHRC), the National Human Rights Commission (NHRC) of Nigeria, and Ghana’s Commission on Human Rights and Administrative Justice (CHRAJ) – illustrate the protection of religious rights by human rights commissions established by African States. It should be added that human rights institutions include the Office of Ombudsman, whose mandate is directed towards administrative justice.3 It is often imagined, albeit wrongly, that administrative justice and anti-corruption are outside the purview of human rights. Recent constitutional design has seen the inclusion of the right to administrative justice in Bills of Rights, a notable example of which is South Africa, which protects the right to administrative justice in Section 33 of its 1996 Constitution.

The South African Human Rights Commission (SAHRC)

The SAHRC is a Chapter 9 institution4 supporting democracy.5 The SAHRC is endowed with the functions prescribed by Section 184(1) of the Constitution: ‘(a) promote respect for human rights and a culture of human rights, (b) promote the protection, development and attainment of human rights; and (c) monitor and assess the observance of human rights in the Republic.’ An interesting manifestation of the monitoring power of the SAHRC was recognized in Government of South Africa v. Grootboom
6 where the Constitutional Court mandated the SAHRC to oversee the implementation of aspects of its judgment.

The broad powers of the Commission are set out in Section 184(2) of the Constitution and include the power to ‘(a) investigate and to report on the observance of human rights; (b) to take steps to secure appropriate redress where human rights have been violated; (c) to carry out research and (d) to educate.’ The SAHRC Act has further elaborated the powers of the Commission. These powers include the power to maintain close liaison with institutions bodies or authorities similar to the Commission in order to foster common policies and practices;7 the power to carry out and publish studies on fundamental human rights as may be referred to it by the President;8 and the power to bring proceedings in a competent court or tribunal in its own name, or on behalf of a person or a group of class of persons.9 A related power in the protection of human rights is in respect of constitutional interpretation. Professor Klarren believes that the recognition by the South African Constitutional Court in S v. Jordan
10 of the persuasive role of the Commission for Gender Equality in constitutional interpretation should ordinarily extend to the SAHRC, since both institutions are Chapter 9 institutions.11 The Commission can engage in mediation conciliation or negotiation to discharge its functions.12 Section 9(1) of the SAHRC empowers it to conduct investigations in order to enable it to exercise its powers and perform its duties and functions.13

There is little evidence that in the work of the SAHRC the protection of religious rights has occupied pride of place. An observer14 of the SAHRC notes that in the first ten years the Commission has been involved in combating racism and promoting economic and social rights.15 Available evidence of its second decade indicates the same. In its first decade, however, a report of the SAHRC documents some involvement in the protection of religious rights.16 What follows hereafter is a review of the reported cases of such intervention. In the Matter Involving Rastafarian Learners (2000), Grayden Peterson, a seven-year-old Rastafarian boy, was refused admittance to four schools because of his parents’ religion. After much endeavour by the SAHRC, including writing a letter to the National Minister of Education asking for his intervention, Grayden attended the school of his parents’ choice, Arcadia Primary School.

The Commission has also reported that in another case, a Rastafarian mother lodged a complaint with the SAHRC that she was unable to enroll her son in a school because he had dreadlocks. The SAHRC made recommendations that he cover his head while attending school, but the school was not willing to accept this. The SAHRC wrote to the school concerned, the MEC for Education and the Honourable Minister of Education. In a prompt response, the Minister advised that he has directed the MEC to attend to the matter urgently and to ensure that the learner was admitted to the school immediately.

In the Goudini Spa Investigation (2000) the Commission found that persons who were refused entry to a spa on the grounds that they were not Christians was not unfair discrimination because the position of the operators that they admitted only Christians was fair discrimination since they acted in accordance with Section 31 of the Constitution in furtherance of their right to promote their religious community.

In another matter, In re: Constitutionality of the Practice of Mogaga (1999), Mrs Tumane, a widow living in a rural area administered by tribal authority, was required to perform certain traditional practices as a result of the death of her husband. These practices were against her religion. When she refused to follow the custom, she was placed under house arrest. Two commissioners travelled to Moruleng village in June 1998 to investigate Mrs Tumane’s complaint and to attempt to mediate a solution to this impasse. The Commission determined that the conduct of the traditional leader violated the widow’s right to freedom of movement, of religion, belief, conscience, and of association. However, negotiations failed. Recognizing the need to balance the tribe’s right to enjoy their culture with Mrs Tumane’s rights, and its mandate to protect human rights as defined in the Constitution, the Human Rights Commission, was obliged to take further action. When Kgosi Pulane reneged on his agreement to allow Mrs Tumane to leave her house without any negative repercussions, the Commission decided to take the matter to court.

Commission on Human Rights and Administrative Justice (CHRAJ) of Ghana

The CHRAJ17 is a constitutional body created by Article 218 of the 1992 Ghanaian Constitution as an independent institution which is mandated to protect human rights. Under the Act the human rights mandate18 of the CHRAJ includes investigation of complaints of violations of fundamental human rights and freedoms, injustice, corruption, abuse of power, and unfair treatment of any person by a public officer in the exercise of his official powers; and the investigation of complaints concerning practices and actions by persons, private enterprises, and other institutions where those complaints allege violations of fundamental rights and freedoms. To be able to discharge its functions the Act confers far-reaching powers of investigation on the CHRAJ. These powers include the power to issue subpoenas requiring any person to appear before the Commission to produce any document or record relevant to any matter under investigation by the Commission; to cause any person contemptuous of such subpoena to be prosecuted before any court of law; to question any person in respect of any subject matter under investigation before the Commission.19 To resolve complaints brought before it the CHRAJ has the powers to apply before a court of law to enforce its judgment. It can seek any remedy it deems sufficient to resolve any human rights violation.20

Available statistics reveal that even though the CHRAJ is involved in the protection of the right to freedom of religion, such activity represents a relatively small percentage of its overall work, especially in terms of the complaints by Ghanaians of breach of human rights. For example of the more than 65,000 human rights complaints received by the CHRAJ between 2006 and 2010 only seven were listed as violations of the rights to freedom of worship.21 If the complaints listed as witchcraft accusations are considered as part of Traditional African Religion, the number of complaints about breach of religious rights still remains low. The evidence of the nature of complaints of restrictions on the freedom of worship is predominantly about CHRAJ intervention in respect of certain practices of traditional African religions.22 The CHRAJ has extensively sought to contain the practice of trokosi, 23 whereby women and children are sent to shrines of traditional African religions as a punishment for alleged transgressions by their family. In this regard the CHRAJ ‘has succeeded in securing the release of some women and children from fetish shrines. In 1996, for example Commissioner Short took part in several liberation ceremonies in which some 400 trokosis were freed.’24 A related human rights protection activity of the CHRAJ reported in the 2010 Annual Report is the monitoring of refugee camps of persons accused of witchcraft.25

National Human Rights Commission (NHRC) of Nigeria

The NHRC of Nigeria26 is statutorily empowered27 to:


a    deal with all matters relating to the protection of human rights as guaranteed by the Constitution of the Federal Republic of Nigeria 1999, the African Charter on Human and Peoples’ Rights, the United Nations Charter, and the Universal Declaration on Human Rights and other International Treaties on human rights to which Nigeria is a signatory;

b    monitor and investigate all alleged cases of human rights violation in Nigeria and make appropriate recommendation to the President for the prosecution and such other actions as it may deem expedient in each circumstance;

c    assist victims of human rights violation and seek appropriate redress and remedies on their behalf;

d    undertake studies on all matters pertaining to human rights and assist the Federal Government in the formulation of appropriate policies on the guarantee of human rights;

e    publish, from time to time, reports on the state of human rights protection in Nigeria;

f    organise local and international seminars, workshops, and conferences on human rights issues for public enlightenment;

g    liaise and co-operate with local and international organizations on human rights with the purpose of advancing the promotion and protection of human rights;

h    participate in all international activities relating to the promotion and protection of human rights;

i    maintain a library, collect data and disseminate information and materials on human rights generally; and

j    carry out all such other functions as are necessary or expedient for the performance of its functions under this Act.28



There is not much evidence of the work of the NHRC in the protection of religious rights. The statutory reports available at its website29 do not document any involvement in the protection of religious rights, even though this seems unlikely in a country of religious intensity.

Religious human rights organizations in Africa

Two of what can be described as ‘religious human rights organizations’ established by African States to specifically protect religious rights are the South African Commission for the Protection of Cultural Religious and Linguistic Communities (CRL Commission) and the Nigerian Advisory Committee on Religious Affairs.

South African Commission for the Protection of Cultural Religious and Linguistic Communities

The South African Commission for the Protection of Cultural Religious and Linguistic Communities (CRL Commission) is a Chapter 9 institution established like the SAHRC to support democracy. Section 185 of the FC provides that the objects of Commission are


(a) to promote respect for the rights of cultural, religious and linguistic communities;

(b) to promote and develop peace, friendship, humanity, tolerance and national unity among cultural, religious and linguistic communities, on the basis of equality, non-discrimination and free association; and

(c) to recommend the establishment or recognition, in accordance with national legislation, of a cultural or other council or councils for a community or communities in South Africa.



The CRL Commission was established by the Commission for the Promotion and Protection of the Rights of Cultural Religious Communities Act 2002. The functions of the Commission are as follows:


1    Conduct information and education programmes to promote public understanding of the objects, role and activities of the Commission;

2    Conduct programmes to promote respect for and further the protection of the rights of cultural, religious and linguistic communities;

3    Assist in the development of strategies that facilitate the full and active participation of cultural, religious and linguistic communities in nation-building in South Africa;

4    Promote awareness among the youth of South Africa of the diversity of cultural, religious and linguistic communities and their rights;

5    Monitor, investigate and research any issue concerning the rights of cultural, religious and linguistic communities;

6    Educate, lobby, advise and report on any issue concerning the rights of cultural, religious and linguistic communities;

7    Facilitate the resolution of friction between and within cultural, religious and linguistic communities or between any such community and an organ of state where the cultural, religious or linguistic rights of a community are affected;

8    Receive and deal with requests related to the rights of cultural, religious and linguistic communities;

9    Make recommendations to the appropriate organ of state regarding legislation that impacts, or may impact, on the rights of cultural, religious and linguistic communities;

10    Establish and maintain databases of cultural, religious and linguistic community organizations and institutions and experts on these communities; and

11    Bring any relevant matter to the attention of the appropriate authority or organ of state, and, where appropriate, make recommendations to such authority or organ of state in dealing with such a matter.



In addition, the Commission may report any matter which falls within its powers and function to the South African Human Rights Commission for investigation. This possibility means that the SAHRC can initiate litigation on behalf of the CRL Commission. Learned commentators suggest that the Commission can act as amicus curiae in matters within its competence30 giving it a credible opportunity to enforce its mandate. However, the absence of the power to litigate in furtherance of its mandate has been described as putting the CRL Commission in the place of ‘a consciousness raiser rather than as an agent of change’.31

The CRL Commission has adopted a comprehensive procedure for complaints and resolution.32 The preamble to the CRL Manual recounts that the Commission ‘has to ensure equality of cultural, religious and linguistic rights between and among diverse communities, as well as to resolve conflict between and among communities and organs of state or private institutions’. This objective is to be facilitated by individuals as well as religious communities complaining to the Commission that their rights have been threatened or that they are denied the right to practice their religion as well denied the right to freely form, join, and maintain religious associations. On the receipt of the complaint the Commission screens the complaint to determine whether it falls within its mandate. The complaint is forwarded to the alleged perpetrator, who has seven days to respond, and the response is then forwarded to the complainant. If the alleged perpetrator fails to respond after repeated reminders, the Commission will invoke its powers under Section 7(2) of the CRL Commission Act to give evidence and/or produce appropriate documents. The ICR manual points out that failure to honor a summons is a ground for prosecution and conviction under Section 41 of the CRL Commission Act. If the Commission decides that the rights of the individual are violated, it may decide to investigate and mediate between the parties with a view to resolution of the conflict and reconciliation of the parties. If no settlement is reached between the parties, the Commission may refer the matter to other institutions or institute a complaint at the Equality Courts.

Available evidence of the work of the CRL Commission is contained in two reports of its work launched in April 2013. In Public Holidays vs Religious/Cultural Holydays: In Pursuit of Equality Among Religious and Cultural Groups
33 the CRL Commission dealt with a number of complaints of discrimination by members of the public on account of the Public Holidays Act 36 of 1994, which prescribes and entrenches Christmas and Good Friday, based on their Christian character as religious holy days, to the exclusion of significant religious days of other religious groups such as Jews, Muslims, members of African Traditional Religion, and Hindus. The complainants argued further that followers of other faiths have to sacrifice their annual leave days from work whenever they have to observe their significant religious days. Furthermore, examinations are scheduled on their religious holy days by schools and institutions of higher learning. The CRL Commission decided to investigate the matter by engaging in public consultative hearings. After extensive public consultations the Commission handed out a reasoned opinion34 that tracks the existing jurisprudence on the equality of religions and the protection of the right to freedom of religion in South Africa by an extensive discussion of the Constitutional Court decisions in S v. Lawrence, S v. Nagel, and S v. Solberg. The Commission concentrated on S v. Solberg, 35 which involved a woman, Mrs Solberg who was accused of selling wine on a Sunday. Mrs Solberg argued that the prohibition of liquor sales on such closed days was to compel observance of the Christian Sabbath and Christian holidays, which is inconsistent with the freedom of religion of those who do not share such a belief. The Report drew attention to the judgment of O’Regan in S v. Solberg to the effect that the requirement of equity demands that the State act even handedly in relation to different religions.

The Commission also examined another Constitutional Court case, National Union of Metal Workers of South Africa v. Bader Bop (Pty) Ltd, 36 to reach the conclusion that the rights of minority religions to equality with respect to unfair discrimination solely on grounds of religion are ‘classified as non-derogable rights under Chapter 2 of the Bill of Rights in the Constitution’.37 The Commission found that there is mischief in the Public Holidays Act because it endorses Christianity and excludes other religions. It also found that the Basic Conditions of Employment Act (BCEA) does not regulate leave for religious holidays.38 Accordingly, the Commission recommended inter alia amending the Public Holidays Act to add religious holidays of African Traditional Religion, Hinduism, Judaism, Islam, Bahá’í, Rastafarianism, and Buddhism and that each of these religions should be allotted only one day. To create space for these new religious holidays the Commission recommended that a number of ‘secular’ holidays should be dropped. Other important holidays of religious groups should be brought to the attention of the public. Furthermore, the Commission directed that the Department of Labour must consider amending the BCEA to accommodate workers by allowing workers to take annual paid leave for religious holydays that are not a public holiday. To the Department of Basic Education, the Commission recommended the development of plans and policies that will ensure that examination timetables do not clash with religious holidays in accordance with the recommendation of the Commission.

Another report of the CRL Commission was The Laws and Practices in the Workplace and Institutions of Learning vs Cultural and Religious Rights of Communities (Dress Code, and Challenges of Traditional Healers), 39 in which the Commission made recommendations after seminars it convened to deal with complaints concerning employees at certain workplaces who were not granted leave to train as traditional healers, and learners/pupils at certain schools who were ordered to remove their cultural or religious symbols, such as wrist strings, Isiphandla (animal wrist bands), nose studs, beads, forehead dots, and dreadlocks.40 The seminars were organized to ‘propose amendments to legislation, national policy internal policies, rules and circulars in order to address the discriminatory conduct which undermines peoples’ rights to equality human dignity freedom of religion belief and opinion, freedom of expression and freedom to practice their cultures and religions’.41

The recommendations of the Commission with respect to dress codes at workplaces and schools are based on MEC for Education: Kwazulu Natal v. Pillay, 42 which the Report correctly identifies as requiring institutions like schools to reasonably accommodate the religious beliefs and practices of learners, employees, and members. On the question of leave application and medical certificates of traditional healers, the Report discusses Kievits Kroon Country Estate Ltd v. Johanna Mmoledi, 43 where the Court upheld the right of a worker to go on unpaid leave to become a traditional healer. Based on these two decisions and other comparative jurisprudence the Report adopts the principle of reasonable accommodation to recommend that any policy on dress code by organs of state in South Africa must incorporate reasonable accommodation for religious and cultural purposes. Furthermore, the Report recommends that the BCEA must be amended to provide leave to those who have to undergo training for religious or cultural purposes.

The Nigerian Advisory Council of Religious Affairs (ACRA)

The Nigerian ACRA was established in the aftermath of the considerable opposition to Nigeria’s joining of the Organisation of Islamic States (OIC) [since 2011 known as the Organisation of Islamic Cooperation].44 The ACRA is enabled by the Advisory Council of Religious Affairs Act,45 and its functions are:


a    promoting and inculcating moral values in the Nigerian society;

b    serving as an avenue for articulating cordial relationship amongst the various religious groups and between them and the Federal Government;

c    assisting the Federal and State Governments of Nigeria and the populace by stressing and accentuating the position and roles religion should play in national development;

d    serving as a forum for harnessing religion to serve national goals towards economic recovery, consolidation of national unity, and the promotion of political cohesion and stability;

e    considering and making recommendations to the Federal Government on matters that may assist in fostering the spiritual development of Nigeria in a manner acceptable to all religious groups;

f    making recommendations on such other matters as the Federal Government may from time to time refer to the Council.



The membership of the Council is restricted to Muslims and Christians, who are represented by 12 members each.46 If the functions of the Council are broadly interpreted, it may well be argued that they are likely to protect religious rights if it can be established that they can receive and investigate individual and community complaints of breach of religious rights. This is plausible given the fact that the Council is mandated to make recommendations that could arguably arise from investigations of complaints. In this regard, one can imagine a synergy between the ACRA and the National Human Rights Commission to protect religious rights.

Anecdotal evidence of the work of the ACRA suggests that it is more of an interactive forum47 that enables Nigeria’s majority religions to dialogue to prevent and contain religious conflicts. Given extensive Christian and Muslim conflicts in the Northern part of Nigeria,48 it is difficult to contend one way or another on the impact of the ACRA, because of a lack of information of the work of the Council. While the recurrence of inter- and intra-religious conflicts could suggest the ineffectiveness of the ACRA, it is also plausible to argue that such an interactive forum may have assisted in maintaining the peace. That said, the fact that there are only Christians and Muslims in the ACRA casts serious doubt as to its capacity to protect other faiths, especially adherents of Traditional African Religions. Again, the body is stated to be autonomous, even though its secretariat is statutorily located at the seat of the Federal Government of Nigeria, suggesting official influence in its work.

A framework for the protection of religious rights by National Human Rights Institutions

While the potential of NHRIs in protecting human rights in general and religious rights in particular is not in doubt, it is difficult to argue from that point that NHRIs in fact do protect religious rights by facilitating the accommodation of religious diversity, given the fact that there is need for extensive fact-finding studies of the impact of NHRIs in resolving religious conflicts and accommodating religious diversity in African States. In a wider context it can be said that it is in a handful of African countries – South Africa being the best – that we have a fairly comprehensive understanding of the interaction of law, religion, and human rights in the accommodation of religious diversity and the protection of religious minorities. The work of the CRL Commission should be understood in this light.

The first issue to dwell on is whether religious human rights organizations have a comparative advantage over human rights organizations in the protection of religious rights and the accommodation of religious diversity. To begin with, it is plausible to wonder why there is need for religious human rights institutions when human rights institutions exist with a mandate covers religious human rights. Allied to this fact is the proliferation of specific human rights institutions, which would further weaken NHRIs that are not performing optimally. It will be better, it can be argued, for NHRIs to be better equipped to ensure that they are better able to respond to the protection of all human rights. Even if in principle this is a feasible option, it is not a complete negation of the idea of a specific organization dedicated to protecting religious rights.

In reality, the limited resources of NHRIs will force them to prioritize their work amongst the broad spectrum of human rights as, the SAHRC, the CHRAJ, and the NHRC appear to have done. Available evidence suggests that the protection of religious rights and the accommodation of religious diversity is not a top priority for these NHRIs. The more extensive powers of human rights organizations could be of importance in protecting religious rights, given the example of the SAHRC and the CHRAJ, which have extensive investigative and prosecutorial powers. All that these NHRIs should do, it can be argued, is to prioritize the protection of religious rights. Accordingly, with an extensive resource base a human rights organization should be able to protect religious rights and facilitate the accommodation of religious diversity just as a religious human rights organization would. For example, if it is well resourced, there is no reason that the NHRC should not be able to protect religious rights in Nigeria and facilitate the accommodation of religious diversity. On the other hand, the mandate and work of the CRL Commission supports the thesis that religious human rights organizations are better suited to protect religious rights. In this regard the relative ineffectiveness of Nigeria’s ACRA is essentially a design outcome, and if structured like the CRL Commission it could do more in this regard. In all, it would therefore appear that the form that an NHRI takes is not really significant, if by design and with human and material resources at its disposal the NHRI actively undertakes the promotion of religious rights.

The next issue to examine is a deeper understanding of the contribution of an NHRI in the protection of religious rights and the accommodation of religious diversity. But what can an NHRI actually do that courts are unable to do in the protection of religious rights? After all, the nature of rights and correlative duties appear best suited for judicial enforcement since precedents guide the conduct of litigants, ordinary citizens, administrators, and policy makers. However, an effective judiciary depends on crucial factors of affordability, accessibility, and quick disposition of cases. These three features cannot be said to characterize much of African judiciaries. Widespread poverty, corruption, illiteracy, and infrastructural and structural problems in many African states result in inefficient judiciaries that are distant from ordinary people. Lengthy, expensive, and drawn-out cases have a chilling effect on ordinary citizens who want to turn to the judiciary for the protection of their rights. NHRIs are attractive because they appear to be fast, simple, cheap, and informal. They also take a long-term view of their mandate by engaging in public education and enlightenment. It is therefore reasonable to be enthusiastic about the existence of numerous NHRIs in Africa, since they should be able to protect religious rights. However, even with the limited evidence at our disposal, it is clear that nothing much has been done in this regard with the exception of the CRL Commission, whose work invites reflections on the intellectual framework of a religious NHRI.

A key question to ask is whether an NHRI should be guided by the jurisprudence of national judiciaries or whether it should approach its work on an ad hoc basis, reacting as it were to the peculiarities of complaints. In this regard it is important to wonder whether an NHRI should be guided by the principle of reasonable accommodation, which is considered a crucial outcome of the combined reading of the right to freedom of thought, belief, and religion, and non-discrimination on the grounds of religion. Since the idea of positive obligations, which is at the heart of reasonable accommodation, requires equal respect for all religions more than toleration of ‘other’ religions, it can be forcefully argued that if a legal system has not reached this fundamental understanding of how to treat religion in public life, the judicial and non-judicial protection of religious rights will be less than forthright. When a national judiciary is not committed to the equality of religions, it is nearly impossible for an NHRI to be effective, since the work of the latter can be successfully challenged in the former.

This point comes out clearly in the work of the CRL Commission. In the review of the reports of the Commission, it is clear that the jurisprudence of the South African Constitutional Court has been central in the articulation of the intellectual foundations of the Commission’s intervention in the form of recommendations. Because of lack of evidence, we cannot make the same determination for the NHRC and the CHRAJ, even though there appears enough jurisprudence to argue that to some extent the Nigerian and Ghanaian judiciaries believe in the equality of religions and the concept of reasonable accommodation. Considerable doubt remains with respect to the treatment of other religions in Nigeria because of the question of a state religion. Thus, even though Nigeria expressly states in its constitution that the state cannot declare a state religion and that she is a secular state49 the question of a state religion refuses to go away because Nigeria is a de facto Christian and Islamic State. In addition to other religions, the two dominant religions in Nigeria are not treated equally in parts of Nigeria that are outside their broad spheres of influence – Christians in Northern Nigeria and Muslims in Southern Nigeria. To imagine that the NHRC would be involved in protecting religious rights and seeking reasonable accommodation without a clear articulated jurisprudence of equality would be misleading.

The use of dialogue as a means of articulating recommendations by the CRL Commission is to be welcomed, as it serves as an informal means of consensus building and public enlightenment. There are a number of procedural issues, however, that require further examination. The first issue is the generalization of the resolution of complaints into recommendations targeted at laws, policies, and plans without a direct response to individual complaints. It is plausible that such recommendations requiring administrative and legislative changes leave individual complainants without a direct response. Even if the use of recommendations appears a non-intrusive way of dealing with religious disputes, the concept of reasonable accommodation as correctly affirmed by the Commission cannot be a complete substitute for remedies directed at private and public institutions. While it is agreed that some of the issues investigated by the CRL Commission, such as the question of religious holidays, require legislative reform, there are other issues, such as annual paid leave for religious holidays and the dress code at school and workplace, which could have been dealt with by remedies – directed at the institutions in question – based on the existing jurisprudence of the Constitutional Court. One advantage of such direct response is that it would enable the CRL Commission to devise remedies that respond to peculiarities of each complaint.

In a continent ravaged by religious and religion-inspired conflicts, flickers of containment in the form of NHRIs are exciting. The quick, efficient, and relatively informal means of intervention by NHRIs can have far-reaching effects, especially if they are mediatory or conciliatory. If NHRIs are proactive in early detection of religious conflicts, it is obvious that they would become an indispensable mechanism for peace and harmony in many African states. It is important that NHRIs are well resourced to be able to discharge their mandate. International support for NHRIs is crucial in this regard. Regional cooperation as well as the sharing of best practices would assist.

The work of the CRL Commission is to be commended because of its intervention in protecting religious rights. The equal respect for all religions is a path that should be followed by all national judiciaries and NHRIs. Unfortunately, this will not materialize until many African countries recognize that they are de facto Christian and Islamic countries and address the positive obligations that arise thereby to respect rather than tolerate the ‘other’ religions.
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11  The status of religious organizations in Poland

Equal rights and differentiation

Piotr Stanisz



Religion rights under the Polish Constitution

The Polish Constitution of 2 April 1997 is one of rather few constitutions which – next to the principle of equality of all persons before the law – expressis verbis includes the principle of equal rights of all religious organizations. According to Article 25 para. 1, ‘Churches and other religious organizations shall have equal rights.’1

Similar wordings can obviously be found also in some other constitutions. In the Constitutions of the Russian Federation,2 of the Republic of Macedonia,3 and of the Republic of Croatia4 it is provided that religious communities (or religious associations) shall be equal before the law. The Constitution of the Italian Republic, for its part, includes the principle of equal freedom of all religious confessions before the law.5 In the Constitution of the Republic of Slovenia one can even find a provision referring exactly to equal rights of religious communities.6 It ought to be emphasized, however, that despite the presence of the principle of equal rights of religious organizations (communities) in the constitutions of both Poland and Slovenia, each of these states has developed a different system of church–state relations. With reference to the three basic models (state church model, cooperation system, separation system), Slovenia should rather be considered as a state which exists ‘at the separatist end of the spectrum’, while Poland has adopted the cooperation model.7 In its constitutional legislation Poland has decided to promote cooperation and agreements between the state and religious organizations (art. 25).8

The co-existence of the above-mentioned rules (especially of equal rights and agreements) gives rise to a number of issues.9 Of particular importance is the question whether the principle of equal rights can actually be fully realized under these circumstances and whether it is put into practice to a full extent. In view of the clear indication that the relations between the Republic of Poland and the Catholic Church shall be determined primarily by an international treaty concluded with the Holy See (art 25 para 4 of the constitution), it is true that the form of regulating the legal situation of non-Catholic religious organizations which is provided in Article 25, paragraph 5 of the constitution (stating that ‘the relations between the Republic of Poland and other churches and religious organizations shall be determined by statutes adopted pursuant to agreements concluded between their appropriate representatives and the Council of Ministers’) can be perceived as an ‘instrument of the realization of the principle of equal rights’.10 However, it cannot be denied that defining the basis of the legal status of individual religious organizations in separate normative acts whose content has been agreed upon by the representatives of the interested parties assumes the adoption of distinct and hence not uniform regulations concerning individual religious organizations.11

Origin of Article 23 paragraph 1 of the Constitution of the Republic of Poland

In the first place, some attention should be devoted to the circumstances under which the current Constitution of the Republic of Poland was adopted and how it came to include the principle of equal rights of religious organizations. The constitution marks a kind of culmination of the process of political transformation undertaken as a result of social protest and the fiasco of the system based on Marxist-Leninist ideology and patterns applied in the Soviet Union, imposed on Poland after World War II as a consequence of the decision of the victorious superpowers. The process of political transformation and the ensuing democratization began in 1989. With reference to changes in law on religion, most important were aspirations to guarantee real religious freedom and to ensure religious organizations due freedom to act within a democratic state ruled by law. Special importance was accorded to defining the legal situation of the Catholic Church, whose members comprised about 90 percent of society. Over the previous decades it had been subjected to various kinds of repressions as one of the most significant centers of resistance to the introduced order. When the process of democratization of Polish law on religion was undertaken in 1989, the majority agreed that there were several goals to be realized at the same time. On the one hand, it was commonly believed that the solutions used at the time of the so-called People’s Poland (1945–1989) should be discarded, and the Catholic Church should be given a broad freedom of action and a legal position which would correspond to its social significance. On the other hand, however, the demands for the restoration of the state church model were rather rare. In addition, there was general agreement that new solutions should not infringe the rights of non-Catholic religious organizations.12

It needs to be stressed that in the independent Poland in the interwar period (1918–1939) there had already been solutions which – at least to some extent – were geared towards equal rights for religious organizations. The 1921 Constitution, although it guaranteed the Roman Catholic Church the chief position in the state, still expressed (although some commentators not without reason perceived it as contradictory13) the idea that all denominations had equal rights.14

The principle of equal rights of religious organizations, no matter how their legal situation is regulated, was already included in the Act of 17 May 1989 on the Guarantees of Freedom of Conscience and Religion.15 It was one of the three acts concerning law on religion that were adopted on that day. Their adoption was rightly considered a breakthrough in Polish law on religion. The principle of equal rights was included in the act on the initiative of minority religious groups. Their proposals gained acceptance from the government and were not objected to by the Catholic Church. At the same time, however, the Act on the Relations between the State and the Catholic Church was adopted. It was a reference to the method of regulating the legal situation of individual religious organizations by means of separate normative acts that had already been used in Poland in the past. Moreover, on 28 July 1993, the Concordat between the Republic of Poland and the Holy See was signed. Although it had to wait nearly five years for ratification (that is until 23 February 199816), its conclusion increased the anxiety of non-Catholic religious organizations about the legal supremacy of the Catholic Church. In order to reduce this anxiety, eleven acts defining the legal situation of individual non-Catholic religious organizations were adopted over the next decade.17

The demand for equal rights of religious organizations was clearly raised by minority religious groups also during the work on a democratic constitution, which was undertaken in the 1990s. Although most of the drafts of the constitution omitted the principle in question, it soon became one of the norms which did not raise major doubts in the course of work. The principle of equal rights of churches and other religious organizations was for example included in the proposal of regulations which was jointly put forward in 1995 by representatives of various religious communities, including the Catholic Church.18

In the final version of Article 25 of the Constitution of 1997 the principle of equal rights of churches and other religious organizations was emphasized, as it was included in the first paragraph. Interpreting it in the context of the work conducted on the provision, one may state that its introduction – as intended by its promoters – primarily aimed at dismissing the idea of a state church model. Moreover, the following principles were expressed in Article 25: (1) of impartiality of public authorities in matters of personal conviction, whether religious or philosophical, or in relation to outlooks on life, (2) of autonomy of religious organizations and mutual independence of religious organizations and the state in their own spheres, (3) of cooperation of these subjects for the individual and the common good, (4) of regulation of the relations between the state and churches and other religious organizations by means of bilateral agreements. It was only once that the legislation clearly referred to a specific religious organization (that is, the Catholic Church), allowing for the possibility of concluding an agreement with the Holy See in paragraph 4. In the subsequent paragraph, other religious organizations were referred to, and the provision stated that their relations with the state also were to be regulated by acts adopted on the basis of agreements concluded by the Council of Ministers with their proper representatives.19

Subjective scope of the principle of equal rights

Article 25, paragraph 1 of the Polish Constitution refers to religious organizations (in Polish zwia̧zki wyznaniowe). The fact that ‘churches’ are distinguished (as seen in the expression ‘churches and other religious organizations’) is only of symbolic significance, its justification being rooted in Polish traditions and contemporary religious composition of Polish society.20

The notion of ‘religious organization’ is explained in Article 2 part 1 of the Act on the Guarantees of Freedom of Conscience and Religion, as applying to ‘religious communities […] set up in order to profess and spread religious faith, having their own organization, doctrine and cultic rituals’.21

Polish law provides for three methods of regulating the legal status of religious organizations. The first pertains exclusively to the Catholic Church, whose relations with the state are regulated by an international agreement concluded with the Holy See and by acts (especially the Act of 17 May 1989, mentioned above). The second method consists in adopting a separate act regulating relations between the state and a certain religious organization.22 The third and most basic form of regulating the legal situation of religious organizations is the entry in the register maintained by the relevant minister for the affairs of religious denominations (who is at present the Minister of Interior and Administration), which is done upon the request of the interested parties and after conducting registration proceedings.23

Without going into details about the registration proceedings and the issues concerning the conditions of the entry into the register,24 we should however address two points. First, it should be emphasized that the number of registered religious organizations is relatively large in Poland, as it exceeds 160.25 Second, in the course of some registration proceedings there has already appeared controversy, also known from other states, about what counts and what does not count as a religion. It is legitimately assumed that a group that does not have a religious character cannot be registered as a religious organization. Consequently, such groups as the Polish Raëlian Movement and the Church of the Flying Spaghetti Monster were refused entry in the register of religious organizations.

The doctrine of the former group was based on Claude Vorilhon’s views expressed in his book entitled Raël. The message given to me by extra-terrestrials. They took me to their planet. The Supreme Administrative Court, investigating the complaint brought by the representatives of the Movement about the negative decision of the minister, stated that the doctrine of the Movement does not correspond to the familiar patterns of religion and rather bears the hallmarks of a program of a political party or – possibly – an association. It was noted in the judgment the aim of the Movement was to influence the policy of the state and the way power is exercised. The doctrine of the organization does not include any references to the sacred, which should be required in the case of religious doctrines.26

In order to take a decision in the latter of the aforementioned cases, the registering authority requested an opinion of specialists in religious studies. The experts stated that the Church of the Flying Spaghetti Monster should be counted among joke religions, and its doctrine ‘definitely shows the signs of a parody of already-existing doctrines’. Pursuant to this opinion, in 2012 the minister refused to include this group in the register of churches and other religious organizations.27 The Voivodeship Administrative Court in Warsaw, analyzing the case, pointed out that the minister committed procedural mistakes (instead of taking the decision of refusal to include the Movement in the register he should rather have refused to initiate the registration process or discontinued the procedure, if just initiated). However, it indirectly confirmed that groups having no religious character should not be entered in the register and that the religious character of a community is determined by its adopted reference to sacrum and its goals concentrating on the spiritual needs of adherents.28

In short, then, the principle of equal rights, included in Article 25 paragraph 1 of the Constitution of the Republic of Poland, refers only to these communities which can be considered religious organizations. The constitutional provision in question does not pertain to communities not having a religious character. They obviously enjoy freedom to act within the framework provided by the constitution. However, the constitutional principle of equal rights of religious organizations does not apply to them.

Interpretation of the principle of equal rights

The general unanimity which prevailed when the principle of equal rights was included in the constitution, and earlier in the Act on the Guarantees of Freedom of Conscience and Religion, did not translate into lack of dispute about its interpretation and application. One of such disputes was heard by the Constitutional Tribunal, to which a complaint was made by the Polish Autocephalous Orthodox Church. The representatives of that church claimed that some norms concerning the regulation of its property issues are markedly different from the ones adopted with respect to the Catholic Church and several other religious organizations.

Let us explain that owing to the democratic changes, the process of partial restitution of church property nationalized at the time of the People’s Republic of Poland was initiated in 1989. The relevant regulations were incorporated in all acts concerning religious organizations which were adopted as of 1989. They were also included in the act of 1991 on the Relations between the State and the Polish Autocephalous Orthodox Church. What was not regulated, however, were issues connected with the legal status of one type of property. It concerned property nationalized under the Decree of 5 September 1947 on the Nationalization of Property Left by People Resettled in the USSR, being previously owned by the units of the Greek Catholic Church. At the time when the Act of 1991 was adopted, some such property – being national property – were used by the Polish Autocephalous Orthodox Church. It was decided that relevant regulations concerning that category of property would be adopted in the future. Moreover, in a few cases the possibility of awarding compensation was clearly excluded if it was impossible to satisfy a claim by returning property or granting replacement property. The exclusions described were considered by the Orthodox Church as not complying with the principle of equal rights, since – as it was indicated – similar exclusions were not applied to other religious organizations, and especially to the Catholic Church.29

The Constitutional Tribunal did not agree with the charges brought by the representatives of the Orthodox Church and stated that the disputed regulations had their justification both in the special history of the property concerned and in the entire set of relevant norms. On that occasion, which is especially important, the Tribunal articulated its own understanding of the principle of equal rights of churches and other religious organizations. According to the Tribunal, the principle means that equal treatment should be given to such religious organizations who are characterized by a common distinctive feature. Different treatment, on the other hand, is justified in the case of churches and religious organizations ‘which do not have a common feature relevant from the point of view of a certain regulation’.30 Developing these ideas in the subsequent legislation, the Tribunal furthermore noted that Article 25 para. 1 of the Constitution cannot be comprehended as creating the expectancy of any religious organization achieving actual equality with other subjects of this kind.31 It also emphasized that what makes the differentiation of religious organizations admissible is, among other issues, the fact that the relations between them and the State are to be regulated by acts adopted on the basis of previously adopted agreements: ‘the constitutional legislator thus assumes a far-reaching individualization of acts concerning religious organizations and adaptation of the content of concluded agreements, and in consequence of adopted acts, to the special situation of individual churches and other religious organizations.’32

The aforementioned statement of the Constitutional Tribunal was met with various responses in the literature of the subject. According to the critics of this ruling, it follows from Article 25 para. 1 of the Constitution that all religious organizations are entitled to equal rights just because they are religious organizations. It is thus unjustified to establish any criteria that would permit differentiation of these subjects.33 Separate criticism concerned the idea of differentiating religious organizations depending on the relevant features they possessed.34

However, other authors approved of the opinion of the Constitutional Tribunal.35 Some of them had emphasized earlier that the principle of equal rights of churches and other religious organizations, which is an embodiment of the principle of equality before the law (see Article 32 of the Constitution), could be neither absolutized nor understood in the spirit of schematic egalitarianism.36

The pertinence of the interpretation adopted by the Constitutional Tribunal is strongly corroborated by the established understanding of the general principle of equality, expressed in Article 32 of the Constitution.37 It can hardly be doubted that there is a strong connection between this principle and the principle of equal rights of religious organizations. It ought to be stressed that the general principle of equality is comprehended as an obligation to give identical treatment to subjects that are to the same degree characterized by a particular relevant feature. The lack of sameness as far as a relevant feature is concerned justifies (and sometimes even forces) diversified treatment. What is more, according to the established judicature of the Constitutional Tribunal, some situations even permit different treatment of subjects possessing the same features. In such a case, there are however three conditions which hale to be fulfilled: rationality, proportion, and justification as far as values or constitutional provisions are concerned.38

Methods of realization of the principle of equal rights

When looking at the actions taken by the Polish legislature, it is difficult to see any comprehensive and consistent strategy for realizing Article 25 para. 1 of the current constitution. It was counter to Polish traditions and impossible in practice to adopt – what some authors consider as the best solution39 – uniform regulation of the legal situation of all religious organizations in a single normative act.

An analysis of the decisions taken by the Polish legislature makes it possible to identify a few different methods which are interchangeably used with a view to realizing the constitutional provision under discussion. It is easy to notice at the same time that the Polish legislature basically adopted the method of ‘levelling up’, thus aiming to extend the rights already granted to one religious organization or some of them to the remaining religious groups with a regulated legal status. This aim is realized by means of three mechanisms.

The first one consists in the realization of the method of uniform regulation of the legal status of all religious organizations in a particular sphere. Such a situation arose for example when the Act of 26 June 1997 was adopted, pursuant to which the regulations pertaining to the right to include in a school report a grade in religion taught in religious education centers were removed from several acts concerning individual religious organizations.40 The removal at issue was justified precisely by the need for regulating the issue in a way that would pertain to all religious organizations in the same way. Such solutions were indeed present in the Ordinance of the Minister of Education of 14 April 1992 on the Conditions and Way of Organizing Religious Education in Public Kindergartens and Schools.41 As a consequence, the adoption of the Act of 26 June 1997 led to a situation in which the issues under discussion were subjected to regulations concerning all religious groups in the same way.42

The second mechanism for ensuring the realization of the principle of equal rights of all religious organizations follows from Article 18 para. 2 of the Act on the Guarantees of freedom of conscience and religion. However, we should first explain the fact that pursuant to Article 18 para. 1 most of the dispositions of this Act do not apply to religious organizations whose legal situation is regulated by separate acts. It also concerns, in principle, the regulations determining the rights of religious organizations. An exception is a situation when acts pertaining to individual religious organizations do not provide for the rights defined in the Act on the Guarantees of Freedom of Conscience and Religion. The catalogue of rights comprised in this Act can thus be considered as the minimum standard of due rights of religious organizations, irrespective of whether these rights are provided for in normative acts directly pertaining to these organizations. This solution is of particular significance for three religious communities whose legal status is defined by normative acts adopted before World War II.43 The relevant regulations (the ordinance of the President of 1928 and acts of 1936) do not comprise many of the rights included in the legislation of 1989. Owing to the mechanism under discussion, potential gaps in this respect do not involve the deterioration of the legal situation of these religious organizations.44

The third mechanism was mainly involved in connection with the ratification of the Concordat. It consists in adopting subsequent normative acts in order to extend the rights granted to the Catholic Church in this international agreement to other religious organizations. Even before the Concordat became effective, a number of acts pertaining to religious organizations were altered. Due to these changes, the right to conclude civil marriages in a religious form or the right to provide religious instruction in kindergartens was extended to non-Catholic religious organizations.45 Similar actions were also undertaken later. For example, on 13 May 2011 the act on funding the Orthodox Seminary in Warsaw from the state budget was adopted.46 It can be considered as a response to funding several Catholic universities from the state budget.47 However, it should be admitted that the full realization of the principle of equal rights of all religious organizations using this method would be possible only if based on the assumption of due consistency on the part of the legislator, who should consider the realization of the principle at issue as one of the basic aims and objectives of the policy on law on religion. However, no full consistency of this kind can be observed, which results in the persistence of some solutions which differentiate the legal situation of religious organizations without sufficient justification.48

General assessment of the degree of conformity of subconstitutional regulations to the principle of equal rights of religious organizations

At the level of ordinary acts, it is easy to notice numerous regulations which treat individual religious organizations in different ways. It is possible – as already stressed above – due to the diversification of the forms of regulating the legal situation of religious organizations and consequent application of various normative acts to these organizations.

Already at first glance it can be seen that this differentiation does not comply with the principle of equal rights of religious organizations in each case. On the other hand, it ought to be stressed that not every differentiation, however, violates the principle of equal rights. In order to illustrate the situations mentioned, let us use the examples concerning two important spheres of engagement on the part of religious organizations, that is, religious education and marriage.

According to the Constitution of the Republic of Poland, religion of any religious organization with regulated legal status can be a school subject. However, classes in a specific religion (just as classes in ethics) in a particular school are only organized when parents of at least seven students (or students themselves, depending on their age) declare that they are willing to participate in such classes. When the number of interested students is smaller, it is possible to organize religious instruction outside schools, in inter-school groups or religious education centres (but still within the system of education). According to the norms which were valid until recently, the number of students in such a group could not be smaller than three. It was possible to organize religious education in accordance with different rules (that is, irrespective of the number of reported students), but only when requested by an interested religious organization and within the means possessed by a given school. In Polish literature some authors expressed opinions that these solutions discriminated against minority religious organizations.49 Nevertheless, the Constitutional Tribunal in the already-mentioned judgment of 5 May 1998 voiced the conviction that this regulation significantly met the needs of smaller churches and religious organizations to ensure religious education within the system of education. This opinion deserved approval. The regulation discussed, although it provided for diversified forms of teaching religion, was not at variance with the principle of equality of every person irrespective of their religion or with the principle of equal rights of churches and other religious organizations. These norms did not promote (or discriminate) any religious organization by name, and did not favor (or bias) any of the formally distinguished groups. They uniformly applied to all religious organizations. By diversifying the ways of organizing religious instruction they referred to the relevant feature of individual, local religious communities, that is to the number of students who were ready to receive instruction in a particular religion (or ethics). As for the differentiation of the forms of organizing religious education depending on this feature, it should not be regarded as disproportionate. For we should agree with the opinion of the Constitutional Tribunal expressed in the judgment of 5 May 1998 that the requirement to organize religious classes in religious education centres for at least three students was not excessively rigorous, especially as these did not have to be students from the same school.50

The solution under discussion was, however, changed in consequence of the 2010 judgment of the European Court of Human Rights in the case of Grzelak v. Poland. The change consisted in cancelling the limit on the number of students conditioning the possibility of organizing classes in inter-school groups or religious education centers. The Strasbourg Court examined the case of the applicant who over the entire period of his education in Polish schools received school certificates without a mark for religion/ethics because he did not attend religion classes, and ethics classes were not in the curriculum due to the insufficient number of interested students. The Court found that the absence of a mark for religion/ethics on the applicant’s school certificates throughout the entire period of schooling ‘amounted to a form of unwarranted stigmatization’, and so there was a violation of Article 14 in conjunction with Article 9 of the Convention.51

What is also worth discussing at this point are the regulations on the religious form of concluding a civil marriage. As already mentioned, the right to conclude marriages in such a form was included in the Concordat with reference to Catholics, and it was extended to other religious organizations by means of subsequent acts. The problem is, however, that the possibility of acquiring this right was limited only to religious organizations whose legal situation is regulated by a separate act. As a matter of fact, this right was not granted to all fifteen subjects from this group, but only to eleven of them. The possibility of acquiring this right was completely excluded for religious organizations that are listed in the register.52 In this case, it was the formal criterion that served as the basis for differences in treatment. It was the form of regulating the legal situation that was referred to, which certainly cannot be considered a relevant feature. For this reason, we should concur with the opinions that it is necessary to change the current law in the sphere under discussion.53

Resolutions

The analysis of the Polish regulations in question makes it possible to draw several general conclusions. In the first place, there is some kind of tension between the principle of equal rights of religious organizations and the method of individual regulation of their legal situation, especially on the basis of previous agreements. This tension, however, does not give rise to conflicts that are impossible to resolve. When interpreting and realizing one principle, it is sufficient to take into account the meaning of the other. Moreover, the co-existence of both principles also contributes to extending the scope of rights of religious organizations, as the rights granted to one of them should be possible to obtain by the remaining religious organizations possessing identical feature. It has to be admitted that obeying the principle of equal rights in this situation requires much greater attention on the part of the legislator than in the case of defining the status of all religious organizations in a fully uniform way. However, it is not an excessive price to pay for taking into account the unique character of individual religious groups.

Second, it ought to be emphasized that according to the Polish Constitutional Tribunal, proportional differentiation of the legal situation of religious organizations that do not possess the same relevant features is in conformity with the Constitution of the Republic of Poland of 1997. Nonetheless, in Polish law one can still find solutions that diversify the rights of religious organizations in an insufficiently justified way. Their existence certainly cannot be considered as the primary feature of contemporary Polish law on religion, and problems with the full realization of similar principles can easily be noticed also in some other states. Nevertheless, the conclusion remains that introducing necessary changes which would be in complete conformity with the constitutional principle of equal rights of all religious organizations should constitute an important goal of the policy pursued by Polish authorities.
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Defining state neutrality

Given the increasing tendency to consider religious neutrality to be one of the necessary characteristics of contemporary democratic states, defining the notion of state neutrality becomes crucial to any discussion of the relationship of religion to the state. From a pan-European perspective, the first approach is a negative one – that is, to define what state neutrality is not.

In this respect, it is clear that neutrality cannot be a uniform constitutional principle, enforced at the European level, containing a particular notion of how the relations between state and religion should be structured. The European Court of Human Rights (ECtHR) has since long held that the European Convention is aimed at guaranteeing certain fundamental freedoms – among them religious freedom – but does not impose any particular model of relations between state and religion.2 The underlying assumption is that the state’s attitude towards religion is primarily a matter of political choice, and is the result, to a large extent, of the historical tradition and the social, moral, and cultural circumstances of each country. The legal framework of the European Union – in particular, Article 17 of the Treaty on the Functioning of the European Union – is even more specific about the fact that there is no uniform European rule on the status of churches and religious communities, and that this is a matter that has to be decided at the national level.3

For those reasons, neutrality cannot be understood as synonymous with strict separation between state and religion. This is a strong differential factor between the analysis of issues raised by institutional religious symbols in Europe and in the United States, respectively. In the US, the courts’ construction of the constitutional Establishment Clause plays a crucial role and prevents any use of religious symbols that can lead to an interpretation that the state is endorsing religion in general or – even less – a particular religion.4

The foregoing does not mean that strict separation between state and religion cannot be adopted in Europe, or that it is precluded by the ECHR. On the contrary, separation is one of the legitimate choices that European states have at their disposal. But note: the discussion about adopting or not a system of separation, as the best way to guarantee state religious neutrality, must take place at the national level – that is, at the level of each country’s constitutional principles that define the framework of relations between state and religion. France and Turkey, for instance, claim to have a system of separation and proclaim a strict laïcité of the state. However, the countries are not the rule but are exceptions (and a detailed analysis of their respective legal systems may raise serious doubts about how real separation between state and religion is in those countries). Interestingly, most European states have adopted, explicitly or implicitly, formulas of state cooperation with religion in their constitutions and/or in their laws.5

Contrary to what occurs in the United States, from a pan-European perspective (i.e., from the perspective of the ECHR) neither cooperation with religion nor endorsement of religion are a problem per se. Not even the remaining systems of established churches are as such incompatible with the ECHR. One may think that those systems are the product of particular historical circumstances, and are not perhaps the best choice in contemporary times, but they are compatible with the ECHR. From a pan-European perspective, the crucial question with regard to the systems of cooperation, endorsement or establishment – as well as to systems of separation – is to guarantee that they respect religious freedom and the equality principle. What the ECHR does not allow is that constitutional choices degenerate, in practice, into a repressive or discriminatory legal framework, in which, for instance, persons not belonging to the privileged religion or religions actually suffer discrimination in the exercise of their freedom of religion and belief.

This, precisely, helps us define in positive terms the European notion of state religious neutrality. Taking into account that the ECHR is not aimed at imposing a uniform model of church–state relations but at guaranteeing fundamental rights, neutrality has to be conceived as a distinctive feature of European states that constitutes a necessary requirement to adequately protect freedom of thought, conscience and religion (art. 9 ECHR) and non-discrimination on religious grounds (art. 14 ECHR). The protection of freedom of religion and belief of all individuals and groups, and not the model of church–state relations, is the point of reference to understand the common meaning of state neutrality in Europe.

In this respect, the case law of the ECtHR permits us to infer the two main coordinates that define the notion of state neutrality.

One is impartiality vis-à-vis religions or beliefs. This applies especially to religious differences or disputes. A number of judgments of the ECtHR relating to internal religious disputes (with regard, in particular, to the appointment of religious leaders or to religious splits) signal that the state cannot take sides in those matters and must act as an impartial arbiter or organizer. When facing the social tension that is occasionally created by competing religious groups, the role of national authorities is not to determine which party is right or wrong, or to eliminate pluralism as the price to guarantee social peace. The state’s function is rather to organize religious pluralism in a way that ensures that all individuals are free to practice their religion, that diverging groups respect each other, and that all groups are as autonomous as possible to take care of their own internal affairs without undue external interferences. Thus, the Court has affirmed that the States exceed their power when they fail to remain neutral with regard to changes in the leadership of a religious community, when they try to force the community to come together under a unified leadership against its own wishes, or when they attempt to prevent a schism in a church for dissensions of religious nature.6

However, formal impartiality is not sufficient. Deeply understood, state impartiality must be based on a second coordinate: the incompetence of the state to judge the truth or falsity of religious doctrines, and more generally to have any judgment on strictly religious issues. In this respect, it is important to conceive stricto sensu the state’s incompetence on religious matters. It is not that the state decides to renounce one of its legitimate competences for the sake of achieving a higher level of religious freedom. It is more than that. State neutrality implies that strictly religious issues are not part of its legitimate competences, and therefore any interference in such issues would be, ipso facto and ipso iure, an unjustified limitation on the religious freedom of individuals and groups. The state cannot say which religion is better or worse, or which religious leader is more or less appropriate for a religious group, because it lacks all legitimate competence on those issues.7

Nevertheless, it is also important to note that this notion of neutrality does not imply that public authorities must – or can – be indifferent towards the results produced by the exercise of freedom of religion or belief, or that they ignore completely the content of personal choices in this particular area of human rationality. While neutrality vetoes state judgments on strictly religious issues or doctrines, it does not preclude state action with respect to religion, which may be based on other judgments. In particular, the state may take into account the social effects of the religious activity, or the predictable effects of religious moral doctrines, including the situations in which those effects conflict with the law or with values that the legal system considers essential (consider, for instance, the case of religious groups that assert their intention to impose their doctrines through violence if necessary, or that preach violence or discrimination against some people).8

Two important consequences derive from the foregoing. First, state action with regard to religion shall and must be, for the most part, a legal action – that is, an action precisely defined by law, with narrow margin for public authorities’ discretion that could lead in practice to value judgments on religious doctrines or customs. Second, neutrality implies recognition of the reciprocal autonomy of state and religion; therefore, state’s interference with religious autonomy must be reduced to a minimum and its necessity must be clearly justified.9 We must keep in mind that, as indicated above, neutrality is conceived not as an aim in itself but as a means to guarantee and facilitate the exercise of freedom of religion or belief by all individuals and groups on equal grounds.

State neutrality and display of religious symbols in public places or institutions

With the background of this conceptual approach to state neutrality, we can now turn back to the question of religious symbols, well illustrated by the issue of the crucifix in public schools, which has been the subject of a heated debate in some European countries since the mid 1990s.10 If the religious neutrality of the state is – from a pan-European perspective – intimately and inextricably linked to the protection of freedom of religion or belief, it follows that the display of religious symbols in public places or institutions is not, per se, contrary to art. 9 of the European Convention of Human Rights, as far as individuals are not subject to coercion or indoctrination.11

I mean it in the strictest possible sense, and therefore I must add two nuances.

First, a constitutional court may consider that the display of religious symbols in some public institutions – for example, educational centres, courtrooms, legislatures, or town halls – is contrary to the constitutional principles that define the relations between state and religion in its country. However, the European Court is not competent to adjudicate on such principles, this is the exclusive realm of national courts. As indicated above, the aim of the European Convention is – and always was – to protect freedoms and not to impose constitutional church–state models.

Second, I am not discussing here if the display of religious symbols in public places or institutions is good or bad in order to foster mutual respect and understanding between religions and beliefs in a plural setting. Such discussion, taken seriously, would lead to numerous distinctions (including different types of public places or institutions, as well as different national contexts). It would also require analysing complex questions that are far from the purpose of this chapter. The point is that, in the absence of coercion or indoctrination, is not for the courts – and in particular the ECtHR – to make choices with regard to the display of religious symbols in the public sphere. Within the democratic process, the decision about such displays is the domain of public policies and hence the competence of other authorities. Those decisions involve questions not susceptible of easy answers. Often they are taken at the local level. Tradition plays a role, and certainly installing a religious symbol ex novo is not the same as keeping it in the place where it had been for ages; in a European context of religious traditions influencing the shaping of the public sphere, both keeping and removing a symbol have a meaning, neither of which can be ignored. One-sided views are normally unfair and public authorities must take into account a plurality of interests. In any event, the function of the courts is not to substitute for the competent authorities on this type of issues. They must limit themselves to be vigilant and ensure that no rights are violated by decisions adopted by the legitimate authorities. And, of course, if they find a violation of religious freedom, they must provide the relevant evidence.

The mistake of the ECtHR’s Second Section in its chamber judgment in the Lautsi case (Lautsi I)12 was, precisely, to take for granted that the mere display of a traditional religious symbol in Italy – the crucifix – was a violation of the religious freedom of the students opposing to it and of the parents’ rights under article 2 of the First Protocol to the ECHR.13 For the Court, the crucifix was a ‘powerful’ symbol with remarkable potential impact on young students, and with a primarily religious meaning. Therefore, its presence in the school premises could be emotionally disturbing for some students and was restrictive of the parents’ rights to decide the orientation of their children’s education and incompatible with the neutrality that must preside the public school environment.14 Naturally, the logical consequence of this rationale would be the removal of crucifixes from all public schools in Italy (and probably elsewhere). Implicit in that approach was a notion of neutrality as exclusion of religion from the public space, at least in the educational milieu. Such understanding of neutrality is, of course, a legitimate option but it is not the only legitimate option, and it is not for the courts – even less for the European Court – to impose their own choices on such delicate issue.

Ultimately, by making mandatory the exclusive concept of religious neutrality, Lautsi I axiomatically accepted a very debatable distinction between believers and non-believers, attaching the latter to the realm of reason and the former to the realm of non-rational belief. From this departure point, the logical corollary was that the particular symbols of a religion did not have a place in the sphere of public education. In this respect, it is interesting to note that a substantial part of the rationale of Lautsi I replicates the ECtHR’s argument in Leyla şahin and other cases that adopt a similar approach with regard to the wearing of Islamic headscarf or other personal clothing of religious significance.15 One of the reasons utilized to support the states’ restrictive policies on personal religious garments at school was that such expressions of religiosity could lead to tension or ‘pressure’ on other students.


Lautsi I, like the ECtHR’s decisions on Islamic headscarf cases, transmits the implicit message that imposing the absence of religious visible elements, at least in public schools, is a necessary consequence of state neutrality as guarantee of freedom of thought, conscience, and religion. The underlying assumption appears to be that religion is a factor of potential conflicts, and perhaps provocation, leading easily to confrontation and social tension. Hence the best choice would be to eliminate its visible features, and state neutrality would require the protection of the individual right to build ‘uncontaminated’ educational environments free from religion. From such perspective, the state would become obliged to eliminate the possibility of conflict by prohibiting every visible religious symbol (when in reality conflicts and confrontation are normally produced not by religious symbols but rather by those who assert their absolute right to erase those symbols from their sight, so that they are not exposed to its presence or alleged influence). One of the predictable results of this position is that in practice non-religious ideas enjoy a superior position over religious ideas. In other words, it could lead to a design of public spaces in which an atheist can feel more comfortable than a religious believer.16

At the same time, it is not easy to understand how such a conception of state neutrality, with respect both to personal and to institutional symbols, can contribute to build the pluralist, inclusive, and objective educational environment that Lautsi I mentions.17 Indeed, the effect of eliminating the visibility of the religious is to exclude and hide an important part of pluralism as well as to create a fictitious school setting, separated from the complexities of real life.18 Such a school setting would not be indeed neutral, for it may transmit the subliminal message that religion, being potentially conflictive, has its place out of the school but not inside it (with the implication that atheism and agnosticism are in the opposite end of the spectrum, that is, they are considered as non-conflictive ideas, and therefore ‘acceptable’ at school).

Fortunately, the Grand Chamber of the ECtHR overruled the Second Section’s decision one and a half years later (Lautsi II).19 In Lautsi II, the Court rejected that the exclusive notion of neutrality proposed by the chamber was the only acceptable one, and pointed out that neutrality could also be achieved by a school environment that is inclusive and therefore open to visible expressions of both majority and minority religions or worldviews.20According to the Grand Chamber, the decision about the presence of religious symbols in public schools falls within the state margin of appreciation. The Court was not expressing agreement (or disagreement) with the Italian government or with the Italian law on crucifixes in public schools. Its only function was to determine if there had been a violation of religious freedom. The ECtHR concluded that Italy was entitled to choose their own symbols and that, in the absence of coercion, intolerance, or indoctrination of persons thinking differently, the Court can not interfere with choices legitimately adopted in accordance with the Italian democratic legislative process.

Should religious minorities be empowered to re-shape the public sphere?

Together with the meaning of the religious neutrality of the state, the main question present in Lautsi was if religious minorities – or individuals – have the right to re-shape the public sphere when they feel offended by the display of the symbols that express the beliefs – or just the traditions – of the religious majority, with which they profoundly disagree.

The response of Lautsi I was affirmative,21 and the Second Section categorically assumed that, in a public school, students’ freedom of religion or belief implies a negative dimension consisting in their right not to be ‘exposed’ to the presence of a religious symbol that some may find alien or even offensive. The argument was analogous to that used in the Islamic headscarf cases (which not coincidentally are often cited in that decision); that is, that religious symbols must be avoided in the public school environment because of the hypothetical pressure they must cause on the students disagreeing with or opposing to the meaning of those symbols.

This argument does not seem very persuasive, taking into account the nature of ‘static’ or ‘passive’ symbol of the crucifix and the absence – as in the case of Islamic headscarf – of any proselytizing intention or effect.22 There was no evidence at all that the presence of that Christian symbol was utilized in practice to affirm the ‘superiority’ of the majority religion in Italy, to indoctrinate students, or to foster conversions. On the other hand, the chamber’s reasoning seems also in contradiction with the previous case law of the ECtHR that held – with good reason – that the religious freedom of the believers of a certain religion – be it a majority or minority religion – does not confer them the right to be exempt from criticism or to be free from the influence of contrary or even hostile ideas.23

Those holdings of the Second Section were corrected by the Grand Chamber in Lautsi II. The Court noted that the mere display of a crucifix in classrooms, as a sign of the religion of the majority of the Italian population, was not sufficient to conclude that there was a process of indoctrination, and even less if taking into account that the Italian school environment was open to practices and visible expressions of other minority religions. For instance, students could freely wear Islamic headscarves, and optional religious instruction in creeds other than Catholic could be organized at school.24 Briefly but clearly, the Grand Chamber held that the subjective feeling of some students about the crucifix was not in itself sufficient to establish a breach of the European Convention and to challenge the legitimacy of a school setting that was objectively built according to an open and inclusive concept of neutrality.25

It can be argued that Lautsi II would have been even better if it had elaborated on some points remarked in the concurring opinions of two of the judges. On the one hand, it would have been useful had the Court expressed more clearly that the value protected by the Convention is religious freedom and not secularity, notwithstanding how legitimate and traditional the latter may be in some European States.26 As indicated earlier in this chapter, strict separation between state and religion is not included in the ECHR, but only the state neutrality conceived as a condition for the respect for religious freedom. On the other hand, the Court could have developed the idea that coercion should be the test to a violation of freedom of religion or belief, and not the subjective feeling of offense experienced by some persons in the presence of some religious symbols. Just as religious believers do not have the right to be free from criticism, atheistic believers do not have the right to be free from exposure to symbols – personal or institutional – that may offend their convictions or feelings.27

Such development would have been helpful to counteract the curious rationale of the Second Section in Lautsi I, focused on the (often hypothetical) subjective feelings of individuals. According to the chamber, religious symbols would not have a place in a public school because they could generate in the students the perception that they are brought up in a milieu marked by a particular religion – allegedly, this religion would be perceived as the state’s favourite, which would be ‘emotionally disturbing for pupils of other religions or those who profess no religion’.28 Such juridical reasoning centered on emotions and subjectivity is a slippery surface, not exempt from risks and imprecisions, reminiscent of the questionable criterion of the ‘reasonable observer’ created by the US Supreme Court.29

On the one hand, Lautsi I took for granted that the presence of the symbol could ‘objectively’ cause ‘emotional disturbance’ on students that do not share the belief of the majority. However, the reality is that each person has, towards religious symbols, diverse (and mutable) feelings and reactions. Indeed, the vast majority of people with atheistic or agnostic beliefs do not express any objection against religious symbols. Their usual reaction is indifference, sometimes accompanied by their respect for the beliefs of others and by their realization that they are often a minority in a place in which the majority belief is other (which is not a negative fact in itself, provided that public authorities ensure that minorities are not discriminated in practice). Seldom people articulate their atheism or agnosticism as intolerance of the presence of visible objects that symbolize religious ideas that they hate, despise, or simply consider false.

On the other hand, we should apply to this issue the same criteria that are applicable to the cases in which people, in use of their freedom of expression, use a language that is offensive for the religious sentiments of other people.30 Law does not immunize individuals against mere offense. Law protects freedoms and rights, but not feelings or emotions. Law must be based on facts and on objective criteria, and feelings are, by nature, subjective and variable. Therefore, in order to determine whether the display of a religious symbol violates the religious freedom of those opposing the symbol, the test should be aimed at identifying the possible existence of coercion, or of indoctrination, which is another form of coercion, and not on the subjective feeling of offense alleged by dissenters.31 If a court could grant to opponents to a religious symbol of majoritarian support the right to eliminate the visibility of such symbol, it would be empowering those people to impose their will, and their notion of ‘educational habitat’, on the majority.

Does the foregoing entail that, from the perspective of the European Convention on Human Rights, minorities, or individuals, are bound to respect the majority decisions concerning the display of religious symbols in public places? The answer must be definitely affirmative, as far as there is no coercion or indoctrination attached to such display – as would be the case, for instance, when a specific act of reverence or worship is required,32 or when those religious symbols are used to promote intolerance or discrimination of dissenters, be they atheists, agnostics, or believers of other religions. Religion, and its symbols, are part of the culture and should be treated as such – which is not the same as affirming that the crucifix is a cultural symbol, as the Italian Council of State did.33

The position of Spanish and German courts

This, indeed, has been the predominant line of reasoning in the Spanish jurisprudence, which has been very open to the maintenance of religious traditions in public places or institutions, and at the same time very firm in proclaiming that no person can be obliged to take an active part in those traditions.34

Thus, the Constitutional Court has held that state neutrality is compatible with the presence of Christian symbols in public corporations, as far as they are linked to the history of the institution and imply neither the adherence of the state to a particular creed nor any coercion on the religious freedom of individuals. For instance, the Court has found nothing unconstitutional in the fact that a military garrison organized a solemn parade in honour of the local advocation of the Holy Virgin,35 or in the fact that a unit of the National Police participated in a religious procession during the celebration of the Catholic Holy Week – not to guarantee the safety of the event but in its quality of a member of the relevant religious fraternity, with police officers wearing their gala uniforms.36 However, the Court has made clear that no officer can be obliged to be present in those religious ceremonies against his personal convictions, for public events reflecting a religious tradition must be reconciled with the individuals’ freedom of conscience.

For analogous reasons, the Constitutional Court held that it would have been legitimate for the University of Valencia – a public University – to keep an image of the Holy Virgin that had been traditionally present in its coat of arms, if the University governing bodies had so decided.37 And, more recently, the Court has sustained the constitutionality of the statutes of the Bar Association of Seville, which have kept, as ‘a secular tradition’, the Immaculate Conception of the Holy Virgin as its honorary patron.38 The Court noted that, being the bar association itself aconfessional, preserving this tradition does not infringe either the neutrality of public institutions or the religious freedom of non-Christians. The Court added that symbols reflect the history of institutions, and it is natural to find in the Spanish culture plenty of symbols, with religious connotations, that represent public institutions. Furthermore, the Court observed that in contemporary societies passive symbols have virtually no influence on the people’s beliefs and, therefore, the religious freedom of individuals is safe, provided that no one is compelled to participate in rites or ceremonies in honour of those symbols. In the absence of such coercion – the Court concluded – the mere subjective perception of offense is not sufficient to appreciate that freedom of ideology or religion has been violated.

A comparable position was adopted by the Superior Court of Justice of Valencia in 2011,39 when it refused to decree the removal of huge cross placed on a mountain since the eighteenth century and rebuilt several times by popular initiative. The Court declared that ‘in our country, as in many others of similar cultural and religious traditions …, there is a visible presence of religious symbols in public places …; their maintenance is just a manifestation of respect for those traditions and not an imposition of particular religious beliefs, and therefore they cannot be understood as expressing intolerance of non-believers.’40

Another interesting case – widely spread by the media – concerning the presence of the crucifix in a public space, and more precisely in the city hall of Saragossa, was decided in 2010 by a court of first instance.41 A group of left-wing councilmen demanded the mayor to order the removal of an old crucifix from the plenary hall, where the city council meetings were usually held. The mayor – of the Socialist Party – refused to remove the crucifix, making reference to its historical and artistic value as well as to the significance of respect for traditions – that particular crucifix was linked to the life of the Saragossa’s city council since the seventeenth century. The issue was put to a vote and the majority of the council decided in favour of keeping the crucifix. The court of first instance confirmed the legitimacy of the council’s decision. Interestingly, the court analyzed the issue from the perspective of judicial self-restraint. For the court, the right question was not how or if the council could justify the display of a historic crucifix in the plenary hall but, on the contrary, to elucidate if there was any reason why a court must prohibit the council from having that crucifix in its plenary hall. The court did not find any reason for the prohibition, considering that the principle of secularity does not entail erasing the visibility of religion from public life, and noting that the display of the crucifix was not aimed at imposing a particular religion over other religions or beliefs – it simply reflected the history of a city council more than nine centuries old.

In the educational environment, another case that attracted considerable media attention was resolved by a decision of the Superior Court of Castile and León in 2009.42 Its origin was a complaint about the crucifixes that hung on the classrooms of a public school in Valladolid. A cultural ‘secular’ association, following the unsuccessful request of some students’ parents to the school board, demanded that the crucifixes were removed from all classes and common spaces of the school. The court of first instance decided in favour of the plaintiffs and ordered the immediate removal of all the crucifixes, on the ground that the display of religious symbols in an educational centre could generate in young students the ‘feeling’ that the state was ‘closer’ to the Christian religions than to other worldviews.43 On appeal, the Superior Court overruled partially the first instance decision. On the one hand, the Court rejected – as contrary to Article 16 of the Constitution and to the case law of the Constitutional Court – any ‘maximalist’ or ‘extreme’ interpretation of the constitutional principle of secularity (laicidad) that prompted to erase all traces of religion from public life. On the other hand, the Court held that state neutrality obliged to take away from school those religious symbols whose presence could be ‘emotionally disturbing’ for students and contrary to the parents’ rights to have their children educated in accordance with their convictions. As a consequence, in a sort of Solomonic judgment, the Court decreed that crucifixes should be removed only from the school common areas and from those classrooms attended by students whose parents had explicitly complained about their presence; they could remain in the rest of rooms if the school board so determined. It is interesting to note that the Superior Court’s judgment was openly grounded on the ECtHR’s decision Lautsi I. Had Lautsi II already been rendered – overruling the chamber’s decision – we may conjecture that the Court might have decided differently.

In Germany, the Federal Constitutional Court has adopted a stance closer to an exclusive notion of state neutrality, although giving some margin of appreciation to the states (Länder) to accommodate the differing views with respect to the display of religious symbols in public schools.

One of the main conflicts was raised, two decades ago, when some students’ parents challenged the Bavarian laws according to which a crucifix had to be placed on the wall of every classroom of public schools. The parents, of anthroposophical convictions, argued that they did not want their children exposed to the daily influence of a religious symbol consisting in the representation of a ‘human agonizing body’. The Bundesverfassungsgericht declared that aspect of Bavarian law unconstitutional, in a judgment that has received numerous criticisms by German scholars.44 Among other things, it has been noted that the alleged moral conflict of the students could have been prevented, or accommodated, in other ways, more appropriate to generate an atmosphere of reciprocal tolerance between diverging worldviews. For instance, the crucifix could have been removed from that particular classroom, or moved to a place in the classroom where it would not be noticeable by the objector students. Indeed, such had been the practice of the Court in similar conflicts until then.45 A few months after the judgment, the Bavarian government modified the law on public schools in order to keep the display of crucifixes in classrooms. When there is an objection by some student – or his parents – the school authorities shall seek an agreed solution to the conflict; and, if this proves to be not possible, they will endeavour to find a balance between the diverging religious and ideological convictions of the students, without losing sight of the majority position.46

A more hesitant stance towards neutrality was adopted by the Federal Constitutional Court in the Ludin case, in 2003, with respect to the wearing of personal religious symbols in public schools, in particular the Islamic headscarf, or hijab, by a female teacher.47 The conflict was raised by a Muslim woman, born in Afghanistan and legal resident in Germany since 1987, who had passed the public examination necessary to take the position of primary school teacher. The education authorities of Baden-Württemberg – one of the German Länder or states – excluded her from the possibility to have such position at public schools, because of her firm decision to wear a hijab while teaching, despite the fact that she was equally determined to avoid all kinds of indoctrination or proselytism. The state authorities alleged that the Islamic headscarf was a political and religious symbol, incompatible with the neutrality that should permeate the German system of public schools. The plaintiff rejected a notion of state neutrality consisting in the eradication of visible symbols of religious or philosophical ideas, and claimed that true neutrality cannot lead to conceal from students the religious plurality actually existing in German contemporary society. Moreover, she declared that never in her teaching experience had she experienced any situation of tension with her students or with their parents for reason of her hijab.

A divided Court decided in favour of the plaintiff,48 with a reasoning that has raised some doubts among many German scholars. The Court admitted that there were constitutional rights and values – state neutrality, as well as the parents’ and the students’ rights – that could justify a limitation on the plaintiff’s religious freedom, including her disqualification from teaching at public schools, provided that there was a sufficiently specified legal basis. According to the majority of the Court, such specific legal basis was lacking in this case, and therefore a sole ‘abstract danger’ for those other legal interests was not sufficient to justify a restriction on a constitutional right. The Constitutional Court emphasized three points. First, there are legal interests that undoubtedly can support imposing on teachers of public schools a prohibition from wearing a hijab. Second, those interests must be grounded on a specific legislative provision. And third, the states (Länder), by virtue of their competences on education, can enact laws that prohibit teachers from wearing personal religious symbols at school. For the Court, the states are free to legislate on such a sensitive issue in an increasingly plural society, for plurality is positive as far as it facilitates tolerance and open-mindedness, but may have some problematic aspects and constitute a potential source of conflicts.

A number of German states understood the Ludin judgment as an invitation to legislate on the issue as they considered appropriate, beginning by Baden-Württemberg, which modified its law on education six months after the judgment49 in order to forbid every external expression by teachers that could harm the state neutrality vis-à-vis the students or their parents. In particular, the law prohibits all behaviour that may lead to conclude that a teacher is violating human dignity, the equality of rights, fundamental rights, or democratic order. Until now, eight out of sixteen Länder have enacted laws on this matter, with diverse nuances.50 Experience, however, demonstrates that this legislation will not necessarily end judicial conflicts on the issue of Islamic headscarf, in which sometimes the plaintiffs demand an equal treatment with regard to Catholic nuns that are permitted to wear their habits while teaching.51

Neutrality as inclusion, neutrality as exclusion

In the light of the preceding discussion and of the current debates about the place of religion in public life that are developing in Europe, and generally in the West, one may wonder if the display of a particular religious symbol in a public space – a symbol of the majority religion in the country – is the best way to promote pluralism and mutual respect between different religious and belief communities. A direct and unconditional affirmative response would certainly be questionable, and a number of distinctions and nuances should be taken into account. For instance, it would be important to differentiate between the various types of public spaces, to determine who took the initiative to set the symbol in a public place, or to consider if the symbol can be easily removed upon request and if other religious symbols are allowed in the same area. A small crucifix on the wall of a hospital, which can be easily detached or substituted by a symbol of other religion, is definitely not the same as a big cross presiding a courtroom.

In any event, as has been repeatedly mentioned in this chapter, it is not for the courts to decide on public policies regarding religious symbols, and even less for the European Court of Human Rights. Courts are not policy makers. Their role is to apply the law of the land, to adjudicate on rights. In the case of the ECtHR, its role is to resolve if the display of a religious symbol in a particular context entails an element of coercion or indoctrination that constitutes a violation of the freedom of thought, conscience, or religion guaranteed by Article 9 ECHR. With particular reference to the Lautsi case, a law that imposes the presence of the crucifix in all public schools of the country is probably not a good idea. It would likely be more appropriate to take such decision at the local level. But, again, the role of the courts is not to validate the appropriateness of such political solution but only to ascertain if the static presence of a small crucifix on the wall of a classroom amounts to coercion or indoctrination. And the Grand Chamber of the ECtHR rightly concluded that it did not.

It has been often said, and it is true, that the realm of education is particularly sensitive with regard to the presence of religious symbols – institutional and personal – and other external expressions of religion, for it involves the transmission of values to young generations, the right of parents to decide the religious and moral orientation of their children’s education, and the state’s obligation to abstain from indoctrination against the parents’ wishes, out of respect for the freedom of choice in matters of religion or belief (forum internum). In essence, two basic approaches are possible in this matter. One is based on an exclusive notion of state neutrality, which leads to prohibit religious symbols in public schools with the aim of eliminating the visibility of religion; an extreme conception of this kind is followed by France, whose law excludes even noticeable personal garments that reveal the student’s religion.52 The other is based on an inclusive notion of neutrality, and allows for a variety of symbols, institutional and personal, that can coexist and are part of the ordinary ‘landscape’ of the public school.53

Although both approaches are legitimate from the perspective of the ECHR, and in general from the perspective of international standards on religious freedom, certainly the preferred approach is the one based on an inclusive concept of neutrality, among other things because it is more realistic than creating an artificial school atmosphere characterized by the absence of religion. It seems unreasonable to require, in a country enjoying religious peace, that no religious symbols are visible either in classrooms or in the students’ or teachers’ clothes, instead of making possible that students can see in their own school an evidence of the religious pluralism existing in society. Allowing spontaneous expressions of religious pluralism seems to be more consistent with a neutral attitude of the state, and probably also more educative for students than imposing the fictitious absence of religion. Unless there is a specific risk for the public order or the social peace, or unless the presence of religious symbols actually puts pressure on people disagreeing with them, a strict prohibition of external signs of religion – institutional or personal, Christian or of other religions – is not necessary either to preserve state neutrality or to protect the freedom of choice of members of the school community in belief matters.

Indeed, such prohibition could transmit a wrong subliminal message to the young generations. If the school is supposed to be the realm of reason, culture, and values, that is, the domain of civilization, excluding religion from school could be easily understood as implying that religion does not belong in school (while other non-religious beliefs do). It can hardly be seen as a manifestation of neutrality.
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13  Religious pluralism

Peace or poison?

W. Cole Durham, Jr. and Donlu D. Thayer



The ideal and the problem

We have undertaken in this volume to explore aspects of the sociological reality that seems to have become the irreversible destiny of mankind: that we live in an increasingly pluralized world. Even once religiously homogeneous societies are becoming increasingly diverse. While we remain convinced that religious freedom is modernity’s most profound if sometimes forgotten answer to the resulting social pressures, we acknowledge the tide of pluralization that threatens to overwhelm that freedom’s stabilizing force.

This volume has been aimed at exploring differing ways of grappling with the resulting tensions, and then asking: Will the tensions ultimately yield poisonous polarization that erodes all hope of meaningful community? Or can the tradition and the institutions protecting freedom of religion or belief be developed and applied in ways that (still) foster productive interactions, stability, and peace?

An often quoted passage from one of the leading religious freedom decisions of the European Court of Human Rights articulates the challenge:

[While] it is possible that tension is created in situations where a religious or any other community becomes divided, … this is one of the unavoidable consequences of pluralism. The role of the authorities in such circumstances is not to remove the cause of tension by eliminating pluralism, but to ensure that the competing groups tolerate each other….1



The difficulty, of course, lies in understanding the social forces in play, and determining concretely how to achieve the social peace and toleration that the Court recommends. How do ‘authorities’ ensure toleration among competing groups? And even if it could be achieved, is ‘toleration’ enough to ensure peace? Are there ways to influence a kind of mutual understanding that transcends mere toleration and goes to the core of what ‘peace’ actually is?

A vital starting point for analysis is that there is in fact wide-ranging respect for religious freedom ideals. As the European Court of Human Rights recognized in a landmark 2008 opinion:

While religious freedom is primarily a matter of individual conscience, it also implies, inter alia, freedom to ‘manifest [one’s] religion’ alone and in private or in community with others, in public and within the circle of those whose faith one shares … The autonomous existence of religious communities is indispensable for pluralism in a democratic society and is, thus, an issue at the very heart of the protection which Article 9 [on religious freedom] affords.2



The ideal of religious freedom has long constituted the most significant response to the challenge of religious pluralism. A key insight of modernity is that respect for religious difference can be a source of stability as well as a source of tension. Only a generation ago, the right to freedom of religion or belief seemed securely ensconced as a fundamental and even a ‘first’ freedom. This was clearly true in Western bloc countries, and protections spread further as a result of the collapse of Soviet-style communism and the ripple effects of that transformational change in many other parts of the world. As of late 2018, 171 countries have ratified and six more have signed the International Covenant on Civil and Political Rights, with its Article 18 on freedom of religion or belief.3 This basic principle of international human rights is reinforced by numerous regional instruments,4 and most national constitutions have provisions designed to protect this freedom.5

Despite the widespread formal commitment to this ideal, however, the practical realities are far less encouraging. Data gathered annually by the Pew Research Center on Religion and Public Life over the past decade indicates that at least 42 percent of the 198 countries and territories included in the studies had high or very high restrictions on religion (combining both government restrictions on religion and social hostilities towards religion), and since these countries include many of the most populous countries on earth, nearly 80 percent of the world’s population lives under such conditions.6 Significantly, Pew studies have shown a steady increase in both government restrictions on religion and social hostilities involving religion in the years 2007 through 2012, reversing slightly in 2013 and 2014, and increasing again in 2015 and 2016, as reported in 2017 and 2018.7

The Pew data show not only that more than three-quarters of the people in the world live in countries where they experience high or very high government restrictions on religion but that correlations between such restrictions and majority religious populations, mostly Muslim, are high. At the same time, the greatest increase reported for the 2015 data (13%) was in social hostilities against Muslims occurring in Europe (from 58% of countries to 71% of countries) and in Sub-Saharan Africa (from 25% to 38% of countries). In contrast, perhaps not surprisingly, social hostilities in that year against Muslims decreased in the Middle East and Northern Africa by 10%, from 75% to 65%.8 The 2015 data covers trends for a year bracketed by deadly terrorist attacks in Paris, where in January avowed Islamist extremists killed 12 people at the offices of the satirical magazine Charlie Hebdo, a policewoman, and four people at a kosher supermarket; and in November a series of coordinated terrorist attacks killed 130 people and injured nearly 400 more. The European refugee crisis also began in 2015 and with it fears of ISIS militants hiding in the streams of mostly Muslim migrants fleeing from Muslim-majority countries and flooding Europe in search of asylum or economic aid.

Another major issue resulting in heightened consciousness of problems of religious pluralism involves blasphemy laws. In Indonesia, for example, despite concerted efforts by major NGOs and testimony by 49 national and international experts, the Supreme Court in 2010 upheld the country’s blasphemy law. The law was widely seen by legal experts in Indonesia and around the world to be unconstitutional, but the Court asserted it was designed ‘to protect all religions from desecration and to ensure religious harmony between faiths’ and should therefore be preserved.9 More recently (May 2017) in Indonesia, ‘Ahok’, the popular Christian governor of Jakarta was sentenced to two years in prison for blasphemy after allegedly insulting the Qu’ran in a comment during a campaign speech.10

In Pakistan blasphemy – making any ‘imputation, insinuation or innuendo’ against the Prophet Muhammad – carries a mandatory death sentence. Most notoriously, a Christian mother of five, Asia Noreen Bibi, had by late 2018 spent eight years in prison under sentence of death for blasphemy as a result of what she insisted were the baseless accusations of co-workers. In January 2011, the governor of Punjab, Salman Taseer, was killed by his own bodyguard after visiting Bibi in prison and expressing sympathy for her cause. A few months later, Shahbaz Bhatti, the only Christian minister in the Pakistan government, was assassinated for opposing the blasphemy law and expressing sympathy for Bibi. It is important to note that while no death sentence has been carried out under the Pakistani blasphemy law, hysteria surrounding blasphemy charges ‘has led to the targeting of minorities, fake allegations, and at least 69 vigilante murders since 1990.’11

During the campaign that saw him elected Prime Minister of Pakistan in 2018, Imran Khan voiced strong support for the blasphemy law, though he had been known in the past to be critical of it. The son of Shabaz Bhatti accused Khan of political opportunism, cowardice, and supporting murderers and mob violence: ‘This law is persecuting people, it is not respecting our prophet.’12 A part of Khan’s political platform was the stated goal of fostering peace with neighboring India, where the another majority, this one Hindu, faces increasing international criticism for persecution of religious minorities.13

These and countless other problems, recurring in myriad forms across the daily headlines of news media around the world,14 underscore the pervasiveness of the challenges of pluralism. In such situations, actions to curtail a flourishing religious pluralism by a majority that feels challenged, undermined, or otherwise threatened, have been justified in the name of various public interests – some legitimate but many not. Contrary to those who see religious pluralism as an ultimate societal ‘poison,’ however, we contend that it is in fact an important foundation for peace. As Tore Lindholm argues, social stability ‘is not jeopardized by but requires plurality at the foundations of the right to freedom of religion or belief’.15

Achieving stabilizing pluralism

Demographic data make it clear that mere plurality – in the sense of people of diverse ethnicity, heritage, and belief systems sharing cultural and legal space, the ‘co-presence of many’16 – is the sociological reality of our times. But this says little the various forms that this plurality may take. This is not the place to undertake a comprehensive review of theories of pluralism.17 Pluralism that can provide a stable basis for modern society requires more than mere plurality. At a minimum, it is helpful to make a distinction between ‘plural’ and ‘plurality’, on the one hand, which refer to the fact of sociological diversity, and ‘pluralist’ and ‘pluralism’ on the other hand, which connote ‘a cognitive or evaluative “stance to plurality”’.18 But there are, of course, a broad range of stances one can take towards pluralism, and much depends on the modality of pluralism that is adopted.

Clearly, any meaningful type of pluralism presupposes a community in which communication is possible. Good faith communication is the key to solving many of the challenges of pluralism. It is for this reason that the importance of dialogue is so often stressed as a vital factor in achieving social stability. For example, Pope Francis is reported to have said:

When leaders in various fields ask me for advice [about peaceful coexistence], my response is always the same: dialogue, dialogue, dialogue. The only way for individuals, families and societies to grow, the only way for the life of peoples to progress, is via the culture of encounter, a culture in which all have something good to give and all can receive something good in return. Others always have something to give me, if we know how to approach them in a spirit of openness and without prejudice. This open spirit, without prejudice, I would describe as ‘social humility’, which is what favours dialogue. Only in this way can understanding grow between cultures and religions, mutual esteem without needless preconceptions, in a climate that is respectful of the rights of everyone. Today, either we take the risk of dialogue, we risk the culture of encounter, or we all fall; this is the path that will bear fruit.19



Of course, dialogue must have certain key elements if it is to constitute the kind of authentic dialogue that is necessary for achieving stabilizing pluralism. Kristen Looney, Director of the Religious Freedom Forum Institute in Washington, DC, has outlined skills helpful in creating a culture of civility and respect, including key elements useful for ‘promoting dialogue among people of all religions and none’.20 Referring to the Greek notion of dialogos as ‘thinking together and seeking understanding’, Looney suggests that authentic dialogue is not discussion, debate, deliberation, mediation, conflict resolution, or problem solving. Skillful dialogue involves an open attitude, listening, speaking, responding, and reflecting. It is not an exercise in conquest. And it does not require that one surrender or repudiate one’s deepest beliefs.21

Beyond authentic dialogue, there is a need for what can be called ‘engaged dialogue’. Such a stance is described in some detail by Diana Eck, founder and director of The Pluralism Project at Harvard University, who defines pluralism as the ‘energetic engagement with diversity and, beyond mere tolerance, the active seeking of understanding across lines of difference’. Diversity and tolerance alone do not require encounter, relationship, mutual understanding, all of which a robust pluralism requires. And ‘[m]ere diversity without real encounter and relationship will yield increasing tensions in our societies.’ Though tolerance ‘is a necessary public virtue’, observes Eck, ‘it does not require Christians and Muslims, Hindus, Jews, and ardent secularists to know anything about one another. … In the world in which we live today, our ignorance of one another will be increasingly costly.’22 Eck’s recommendation is to engage a ‘new paradigm’, an ‘encounter of commitments’ that ‘means holding our deepest differences, even our religious differences, not in isolation, but in relationship to one another’.23

How is such a stance – how is such pluralism – effectuated? What are the costs and compromises of achieving stabilizing pluralism? Other authors in this book, beginning with Sandberg and Thompson, delineate and explore possibilities and paths. As we consider the objectives, hopes, and challenges, it is worth continually asking ourselves and suggesting to others the difficult questions: Does pluralism require that, for the sake of peaceful coexistence in our increasingly diverse societies, we must be actively complicit in ‘error’? Does it require accepting the notion of religious (even moral) relativism? Does it mean that there is no ‘real’ truth, but only subjective perceptions – my perceived reality and your perceived reality? Asher Maoz states the issue in stark terms: ‘If you know that truth lies with you, why should you tolerate contrary teachings? Why should you sanction the freedom to practice a religion that you know is false?’24

These questions may be even more difficult if one strives to engage Eck’s engagement paradigm. If, as Eck asserts, pluralism requires ‘dialogue … give and take, criticism and self-criticism … both speaking and listening [in a process that] reveals both common understandings and real differences’, what compromises does engagement entail? If pluralism ‘involves the commitment to being at the table – with one’s commitments’25 (without expecting change in the commitments of others), can we do it? Should we do it? In practical terms, what does such a process look like? Can a group take a seat at the pluralistic table without compromising its principles? Can it keep its fundamental commitments intact while pursuing reconciliation, or will distinctive differences be lost in the process? Does the religious pluralism that the ‘Western world now takes for granted’ necessarily compromise the ‘moral fragmentation’ resulting from the Protestant Reformation of the sixteenth and seventeenth centuries, when civil government could no longer ‘assume that society rested on any sort of religious consensus’.26 Richard John Neuhaus has asserted:

Genuine democratic pluralism depends upon dualism. It depends on an acknowledgement that nobody has the correct fit between the ultimacies of God’s self-revelation and the penultimacies of the ordering of our political life …. It is difficult for certain communities to affirm genuine democratic pluralism when they believe that other groups are misleading people to damnation.27



This leads to a first dilemma, which Tore Lindholm articulates as follows: ‘How can I reasonably respect proponents of doctrines and practices that contradict my own serious commitments without, somehow, renouncing those commitments?’28 Many, says Lindholm, will see this as merely ‘an alleged (and “outdated”) dilemma’.


Their position in this regard would be sound if the challenge of accommodating mutual respect across fundamental normative divides were already widely understood to be properly resolved. However, it is not. Surely, in many contemporary societies the problem of mutual respect across normative divides is no longer held to be a major issue. But in many contexts this remains a live issue that needs to be candidly addressed. Accordingly, we have reason not to repress or paper over the troublesome foundational question lurking beneath the pluralist surface of modern public life.29



Even supposing this first dilemma to be suitably settled, Lindholm identifies a second and even more troubling dilemma stemming from the presence of conflicting premise systems in plural societies:

A plurality of sets of incompatible premises, each of which may constitute internally well-grounded support for freedom of religion or belief, appears as a whole to be incoherent and hence not a reasonable public grounding.

The two dilemmas of justifying freedom of religion or belief across normative divides may in given circumstances trigger threats to social peace and stability. For example, the first dilemma can lead to conflict between rival ‘fundamentalist’ communities within a larger political order. … The second dilemma calls attention to stability hazards of plural societies that have failed to spell out and entrench a shared public understanding of the basis for moral solidarity across religious and life-stance divides.30



We agree with Lindholm that these dilemmas need to be taken seriously, both because of their historical validity ‘either as explicit premises or as unstated assumptions behind much of human discourse concerning freedom of religion or belief’ and ‘because they help identify hurdles that must be overcome, and a direction in which we need to move, to accommodate recalcitrant challenges to plural public justifications and to attain stable backing for religious and life-stance pluralism’.31 However, as Lindholm himself has recognized, less is needed to achieve (and justify) stable pluralism than is often thought.

Contrary to what is often assumed, stability does not depend on religious homogeneity (or some weaker religious common denominator of shared values) and can be reconciled with deep religious differences. What is needed, according to Lindholm’s analysis, is ‘public espousals of differing yet overlapping justifications of the right’ to freedom of religions or belief.32 What counts, in his view, is

not whether religious people appreciate other beliefs and practices or whether they admit of alternative paths to salvation … [but] whether each, on sound internal grounds, supports the public doctrine of the equal inherent dignity and inalienable freedom of all human beings, irrespective of their religion, life stance, or any other differences, and that each reasonably understand[s] or else trust[s] that other[s] similarly support general freedom of religion or belief.33



That is, what is necessary for social stability and peace is not shared religious doctrines in general, but a much more limited agreement to respect the publicly accepted notions of dignity and inalienable freedom, and the ability to find overlapping justifications of the right to freedom of religion or belief. This more limited agreement should not be unduly difficult, because it is the mirror image of the respect that the individual claims for him- or herself. Pluralism that reflects this minimal constraint is likely to promote stability, because protection of this inner core of freedom and dignity earns the gratitude and loyalty of the individual (or group) thus protected. The linkage of respect and toleration with social stability was a central insight of John Locke’s political theory,34 has been vindicated by over two centuries of experience, and continues to be validated by empirical research today.35

Of course, one might worry that conditions have deteriorated sufficiently that these time-tested principles can no longer be looked to for realistic solutions. Lindholm and Eck were writing in 2004 and 2006 respectively, and Pope Francis was speaking in 2013. These statements came after 9/11 but before the violent extremists of the Islamic State of Iraq and al-Sham began beheading journalists on camera in 2014, and before the horrors of the conflicts in Syria that claimed 400,000 lives between 2011 and 2018. What do ‘social humility’ and a ‘culture of encounter’ look like as the second decade of the twenty-first century draws to a close? How does dialogue take place in a post-ISIS world?

In these circumstances, it may be difficult even to contemplate engaging in authentic dialogue in the rancorous political atmospheres now present in many countries of the world – East, West, Global North, Global South, and everywhere in between. But what alternative is there? Neither dissent into social chaos and violence nor subjugation to non-pluralistic autocracy are welcome alternatives. As we have tried to suggest in this book, the best hope lies in cultivating deeper understanding of the issues, and it proceeds with a commitment to applying principles known to be conducive to social stability and human flourishing and to counter eroding their foundations.

Protecting the foundations of stable pluralism

The foregoing analysis helps to explain why freedom of religion or belief is such a vital aspect of stable pluralism. There are, to be sure, longstanding challenges in a significant number of the world’s countries where the ideals of freedom of religion or belief have not been uniformly held or protected, and where in fact, as described earlier, intolerance in the form of government restrictions on religion and social hostilities towards religion continue to increase. There are also critical emerging challenges to fostering a climate protective of these ideals in places where they have for centuries been fundamental. In a number of such societies hostilities and restrictions are also rising, as a variety of converging trends combine, not necessarily to diminish the ideals themselves but to lower their priority, to erode the scope of religious exceptions and, in general, to weaken the commitment to protecting religious freedom itself.

One of the most corrosive threats to stable pluralism is fear. A major ground for tensions in pluralistic settings is that each sub-community has fears that it will be exposed to persecution by others, or will lose levels of privilege and recognition it has held in the past. An excellent example of this is what Russell Sandberg has described as the ‘moral panics’ arising in our ‘post 9/11 world’, in which concerns about Islam, including a fear of sharia, have become commonplace.36

These apprehensions existed before 2001 and had previously given rise to moral panics across the globe. However, in the twenty-first century these panics have become more frequent with concerns about fundamentalism overflowing into debates about the wearing of religious dress and symbols in the public sphere, the appropriateness of the publication of words and images that satirise religious imagery and the operation of courts and tribunals who apply religious rules.37



That these panics often manifest a fear of sharia ‘is simply a convenient short-hand’ for deeper anxieties, says Sandberg, arising from widespread uncertainties induced by the accelerated social change of the late twentieth century. Dilution of distinctive political differences; the falling away of age-old traditions and forms of employment, of geographic barriers, and of consensus concerning gender roles and sexual orientation; ‘mass communication, information overload and instant access to people at all social levels’; achieved identity becoming more important than ascribed identities. ‘These profound changes … have had a significant effect upon religion.’38

Refining conceptions of pluralism

One of the ironies in responding to the challenges of pluralism is that, sometimes, dealing with the consequences of pluralism requires even greater pluralism, or at least a deeper understanding of pluralism. In this regard, Russell Sandberg and Sharon Thompson open this volume with a discussion of this paradox of pluralism: that too often ‘the pluralist focus is not pluralist enough’.39 Their contention is that in order to have an adequate approach to the problems of pluralism, we need to be able to take into account the rich variety of ways that individual agency interacts with different sub-communities within society, as well as with the state, if we are to arrive at an adequate account of the full complexity of pluralism. It is too easy in the process of criticizing a particular pluralist view to short-change the importance of other pluralist perspectives.

Sandberg and Thompson give the insightful example of Ayelet Shachar’s critique of the ‘right to exit’ argument (i.e., the notion that a group’s norms should be respected so long as its members have a free right of exit). Shachar maintains that this imposes ‘the burden of solving conflict upon the individual’ whilst ‘relieving the state of any responsibility for the situation.’ Sandberg and Thompson note how Shachar is critical of a binary approach that sees the individual either as a member of a group or a citizen of the state, but then point out how this analysis fails to give a sufficiently refined notion of how interaction with groups shapes individual identity. In the paradigm of Sandberg and Thompson, ‘reference to differing perspectives and a move away from binary solutions provides a step forward.’

In similar ways, secular defense of certain rights can too easily fail to give full value to religious rights and religious identity in balancing conflicting interests. In this regard, the decision in June 2018 of the United States Supreme Court in Masterpiece Cakeshop, Ltd. v. Colorado Civil Rights Commission (584 U. S. ____ (2018)) provides an important reminder. Whatever one’s views on whether the baker, Jack Phillips, should have been able to refuse on conscientious grounds to make a wedding cake for a gay couple, it was important to remember the importance of affording equal and neutral respect to the religious convictions of the baker, even while seeking to vindicate the rights of the gay couple. Failure to give fair weight to the rights of the religious freedom claimant risks unraveling the core principle necessary to sustain pluralism for all in a world of deep difference.

A judgment of the Supreme Court of Canada issued two weeks after Masterpiece Cakeshop in the US provides perhaps an even more important reminder of how the conflicting interests might be balanced in the courts, in a decision that, in the words of the Canadian Conference of Catholic Bishops, is ‘a harbinger for serious disputes to come’.40 In Law Society of British Columbia v. Trinity Western University (2018 SCC 32) the Court held, 7–2, that provincial law societies could refuse to admit lawyers trained in the law school of a university where students were required to sign a ‘Community Covenant’ pledging to uphold the university’s Christian character while studying at the school. Among the requirements of covenant is avoiding ‘sexual intimacy that violates the sacredness of marriage between a man and a woman’.41 ‘Hailed a triumph by gender-identity activists, [the] decision is described by critics as a “severe blow” to religious freedom in Canada and throughout the West.’42

Much has been and will be written about this landmark case.43 It will suffice us here to quote constitutional specialist Iain Benson, one of the authors of this volume:

Whether they realize it or not, the Supreme Court of Canada is demonstrating textbook secularism, which is increasing marginalization and privatization of religion in Canada … a project designed to make religion and religious irrelevant to culture.44



In the words of Barry W. Bussey, one of the lawyers involved in litigating the case, ‘Simply put, these decisions are going to have a lasting effect on how we understand and apply the Charter right of religious freedom in Canada.’45

Finding principled grounds for compromise

Part of what makes stable pluralism possible is that people adhering to different belief systems can often find grounds for agreeing on a range of issues despite deep difference on a variety of key issues. There are any number of ways this can happen. Sometimes this may be because while certain core beliefs are inconsistent, there is no disagreement in other areas, where overlapping consensus exists. Sometimes core beliefs about caring for others will override lesser beliefs about taking moral stands against conduct that is disapproved. That is, while public attention focuses on those cases in which someone for conscientious reasons objects to being even loosely connected with conduct of others which he or she finds morally objectionable, there are many other cases where showing care or respect for others may override the complicity concerns.

Another example, perhaps derivative from one of the prior grounds for agreement, is found at the core of modern human rights and international standards for assessing religious freedom claims. Under typical human rights and constitutional standards, where there is a substantial burden on or interference with a religious freedom claim, that claim will prevail even against compelling or pressing state interests, if there is a less burdensome way of pursuing the state interests in question. For example, in its decision in Hobby Lobby v. Burwell (573 U.S. ___ (2014)) the United States Supreme Court sustained the conscientious objection of a for-profit business corporation and its owners to a federal regulation requiring provision of health insurance coverage for its female employees. The Court ultimately determined that it was possible for the coverage in question to be provided without requiring the corporation and its owners to violate conscience. Where there is good will, it is often possible to find such accommodations. Given the significance of the freedom of religion claims at stake, some willingness to make accommodations on both sides seems justifiable in the spirit of making stable pluralism possible.

Another example is the compromise on religious liberty and sexual orientation claims that was worked out in Utah, the home state of this chapter’s authors. This was a compromise made possible by deep commitment of religious leaders and political leaders to find a workable compromise that respected the rights of both religious believers and the LGBT community.46

On the one hand, this compromise provided as much protection for LGBT groups as had been provided in most of the more liberal states that had previously approved same-sex marriage. The Utah legislation protects LGBT individuals from employment and housing discrimination, and provides reasonable workplace accommodations, including for transgender individuals, who have often been left unprotected elsewhere. Moreover, it provides a system that allows government officials who object to same-sex marriage to keep their jobs, while assuring that marriage will be available to all, even in rural areas, and will be provided in ways that do not single out LGBT individuals in ways that might be demeaning. At the same time, the Utah legislation provides more extensive protections for religious groups, assuring that the religious communities can remain true to their beliefs and that the religious character of religiously affiliated institutions and religious buildings owned by denominations will be respected. The exemptions are crafted with sufficient breadth to cover religiously affiliated institutions, such as religiously affiliated schools and charitable institutions. It adds affiliates, religious associations, societies (including a special mention of the Boy Scouts) to existing carve-outs for small employers, religious corporations, and their subsidiaries.

The ‘Utah compromise’ also included exemptions that had been adopted in all or virtually all other states that approved same-sex legislation. Thus, it exempts clergy from officiating at same-sex marriage ceremonies if this is contrary to their religious beliefs, and it similarly exempts religious organizations from providing such services. It protects those who object to same-sex marriages from private law suits and public penalties. Somewhat less typical but important is an explicit provision exempting religious marriage counseling courses or retreats from the obligation to serve same sex couples. It allows adoption agencies to maintain their existing placement policies, even if that means they do not provide adoption services for LGBT couples.

While typically referred to as a ‘compromise,’ which indeed it was in many respects, it is significant than key figures on both sides regard it as a determination that was made without sacrificing core principles.47

Different US states will no doubt reach different accommodations. In the aftermath of such Supreme Court opinions as Obergefell v. Hodges (576 U.S. ___ (2015)) (the decision authorizing same-sex marriage nationwide in the United States) and Masterpiece Cakeshop (finding a violation of a baker’s free exercise rights in the Colorado Civil Rights Commission’s animus toward his religious objection to providing a cake for a same-sex wedding ceremony), countless ripple-effect issues will be encountered. Parallel tensions are certain to be encountered in Europe and other parts of the world as they wrestle with the implications of changing mores (at least in the belief systems of some) around the world. The question going forward is whether we will be able to find accommodations that can make all citizens feel safe in their dignity and differing life stances. The important point is that we need to understand the important role that churches and religious leaders can play in working out compromises that respect the rights and principles both of religious believers and the rights of individuals in other sectors of society.

Weathering impediments to religious freedom

Among the emerging challenges to a climate hospitable to religious freedom are such phenomena as secularization, the rise of the ‘nones’ (the ‘nonreligious’, those professing no affiliation with organized religion), moral/religious relativism, the ‘privatization’ of religion; apathy regarding religious freedom, erosion of the presumptive value of religion; the development of equality, privacy, and other ‘new’ rights that seem to automatically trump religious freedom rights; the steady expansion of state authority; the rise of identity politics, and the legitimate but often overemphasized concern with security. Each of these social trends needs to be analyzed carefully to make certain that they don’t result in inappropriate erosion or undervaluing of rights to freedom of religion or belief.

Secularization, the process through which societies move from close identification with religious values and institutions toward nonreligious values and secular institutions, weakens the bonds society feels for religion, thereby undermining the perceived importance of religious freedom. In most Western countries, increasing secularization erodes the presumptive value of religion, pushing it from the public square. At the same time, it is frequently asserted that religious freedoms are best protected in a ‘secular’ society free from the imposition of the values of a state religion.

While secularity of state institutions is often a critical factor in helping to assure the equal freedom for all that is vital for stable pluralism, it is important to distinguish between secularity in this sense and secularism that manifests varying degrees of hostility for religion. The contrast between secularity and secularism was worked out in detail in a general report prepared for the International Academy of Comparative Law in 2010.48 Whereas secularity constitutes a religion–state regime characterized by flexibility and openness to a variety of world views, secularism is itself an ideology that promotes secularism as an end in itself. For believers, secularism is often experienced as a competing world view, unlike secularity, which is an accommodating framework welcoming a broad range of belief systems, both religious and secular. Brett Scharffs has further elaborated this contrast in a number of articles. As he describes it,

Secularity is an approach to religion-state relations that avoids identification of the state with any particular religion or ideology (including secularism itself) and that endeavors to provide a neutral framework capable of accommodating a broad range of religions and beliefs. Secularism, in contrast, is an ideological position that is committed to promoting a secular order.49



Needless to say, secularity is much more likely to serve as the basis for a stabilizing type of pluralism, whereas secularism can accentuate tensions between religious and secular outlooks.

The collapse of Soviet communism led to a pronounced shift toward greater secularity in former Soviet bloc countries in the 1990s, but at present we are seeing retreat from these positions in a number of countries. The retreat from secularity can involve a shift toward more aggressive secularism on the one hand, or resurgence of a dominant religion on the other. The relapse in Russia has been in the direction of heightened influence of the Russian Orthodox Church. Among other things this has been evident in the overreach of anti-extremism legislation, which among other things has led to the dissolution of the Jehovah’s Witnesses and expropriation of their property.

Such shifts are not limited to former Soviet space, however. Turkey has shifted from a harsh version of secularism to a system that exhibits greater dominance of Sunni Islam. Unfortunately, this means we are witnessing a retreat from only recently developed secularity and its protections of religious freedoms, including the rights of religious minorities, in both Russia and Turkey, two of the three Council of Europe Member States with the greatest number of human rights judgments against them.50

In Turkey, the constitution provides for freedom of conscience, religious belief, conviction, expression, and worship; and prohibits discrimination based on religious grounds. However, following the attempted coup in 2016, a government crackdown on suspected supporters of the self-exiled Muslim cleric Fethullah Gulen resulted in the dismissal or suspension from state institutions more than 100,000 government officials and the arrest of more than 50,000 individuals on alleged terror-related grounds. Rights of non-Muslim minorities and of a heterodox Muslim group, the Alevis, were curtailed.


The Ministry of National Education implemented an extensive revision of the school curriculum, which secular individuals and other citizens said increased the Sunni Muslim content in the textbooks and undermined the country’s secular education system. Non-Sunni Muslims did not receive the same protections as recognized non-Muslim minorities, although both experienced difficulty operating or opening houses of worship, challenging land and other property claims, or obtaining exemptions from mandatory religion classes. The government continued to train Sunni Muslim clerics, while restricting other religious groups from training their clergy, and continued to fund the construction of Sunni mosques while restricting land use of other religious groups. Ecumenical Patriarch Bartholomew of the Greek Orthodox Church continued to call on the government to allow the Halki Seminary to reopen as an independent institution to train Greek Orthodox clerics in the country.51



Another fundamental problem for the protection of strong religious freedom protections is the instrumentalization of religion by political authorities. Turkish scholar Bugra Kalkan has explored the reasons for such a process.


The first and the obvious reason is that governments want the dominant religion as their ally in order to stabilize the political system. For sure, being a member of a religious community facilitates the collective action, in this case, the political action. The control of the dominant religion by the state – or the control of the state by religious leaders – will increase loyalty of the citizens towards the political system. Therefore, when the state becomes an ally of a religion or a denomination, the freedom of the other religions or the denominations will be restricted in order to strengthen the political power. This happens in Muslim-majority countries almost all the time but it often happens in non-Muslim-majority countries as well. / … [W]hen the monopolization tendency in religious markets meets the need of political legitimacy, being loyal to the dominant and ‘legitimate’ religion will be an utterly important political issue. And the outsiders will be a great danger to both the religious and the political society. This is what happens in Middle East to varying degrees. On the other hand, in Western Europe, because religion is not the prime source of the political authority, the monopolization tendency in religious markets does not require the destruction of religious pluralism. Because the risks of religious freedom are not that high. But as the religious terrorism rises in Western Europe, the political demands to limit religious freedom are increasing.52



Another factor shifting the contours of pluralism relates to important cultural shifts away from organized religion. In the West, suggests Oxford-educated American pastor James Emery White, there is at the heart of secularism a functional atheism. ‘Rather than rejecting the idea of God, our culture simply ignores him.’53 White has explored both the ‘swift and dramatic’ rise of the ‘nones’ – especially among the ‘Millennials’ (people born between 1981 and 1996) and the significance of ‘Generation Z’ (born between 1993 and 2012), whom White also calls the ‘first post-Christian generation’.54 This latter group, who make up more than 25 percent of the current population of the United States, seem ‘poised to challenge every church to rethink its role in light of a rapidly changing culture’.55 Recent reports show that in contrast to results of nationwide surveys from the 1970s and 1980s, when fewer than one-in-ten adults in the US reported no religious affiliation, almost a quarter now describe themselves as atheists, agnostics, or ‘nothing in particular’.56 Studies conducted by the Pew Research Center for Religion & Public Life report that ‘Millennials’ are less religious than older Americans. ‘The fastest growing religious identifier among this generation is “spiritual but not religious.”’57

In discussing this group, White notes some significant characteristics:

First, they have a strong desire to make a difference with their lives and are attracted to what will enable them to make that difference. A faith that is privately engaging, but socially irrelevant, will not attract them. Second, traditional morality will be a tricky conversation, as they are not only sexually fluid themselves, but consider relational acceptance and lifestyle affirmation to be synonymous. Individual freedom is simply a core value. Third, a final faith question will revolve around their amazingly deep sense of awe and wonder about the universe. More than any other generation, Generation Z has an openness to spirituality via cosmology.58



The rise of the nonreligious in the United Kingdom has been even more dramatic. According to the 2015 British Election Study, the nones in the UK, who represented a mere 3 percent of the population in 1963, now represent 44.7 percent of all adults and 66 percent, a full two-thirds, of adults aged 25 and under.59

The increasing numbers of ‘nonreligious’ people in many Western societies is ‘reshaping civil societies and geopolitics’.60 In fact, Lois Lee, director of the Understanding Unbelief program at the University of Kent, has noted, ‘Depending on how they are counted, the nonreligious today may be considered the world’s third largest “religion,” trailing only Christianity and Islam.’61 The bad news is that the rise of a generation of young adults who characterize their religious affiliation as ‘none’ exacerbates the secularist trend, and contributes to a growing apathy with respect to religious freedom. Indeed, what happens is worse than apathy: the general populace no longer understands what is at stake, and assumes all is well so long as police don’t prevent people from attending worship services. The result is that religious freedom ceases to be a political priority, and religion is no longer seen as a critical value deserving special protection.

Lee suggests that, worldwide, ‘the makeup and balance of religious and nonreligious populations … matters in ways both small and large’, ranging from ‘the transformation of rites accompanying events such as the birth of a child to the challenges posed by the rapid integration of religious immigrants from ethnic minorities in increasingly nonreligious European nations. The fate of governments themselves can stand in the balance of relations between the religious and nonreligious.’62

Lee cites as one example the election of Donald Trump to the US presidency ‘with support from an estimated 81 percent of white Christian voters who identified as “born again” or evangelical … a constituency that perceived itself as being marginalized and ignored in an increasingly secular, even anti-religious public square’.63

Modern secular societies are increasingly hospitable to various versions of religious or moral relativism. This is taken not as a sign of deep difference deserving special protection, but as evidence that distinctive conscientious beliefs do not represent important differences warranting social protection. Consequently, religious freedom rights are increasingly seen as deserving less weight than a series of other interests, such as privacy rights and equality rights. The point here is not that these other rights aren’t also important, but that there is an increasing tendency to assume they automatically trump religious rights. Equality is increasingly given unthinking priority over liberty.

Religious subjectivism, a form of or at least a posture of tolerance towards moral relativism, is an aspect of the privatization of religion. Privatization can be more subtle in its effects than a clear move toward secularism or an admission of no formal religious affiliation, but its various effects are profound, as they tend to shunt religion out of the public realm.

Privatization may plausibly refer to a number of phenomena in addition to religious subjectivism, including separation of religion from public concerns, the emergence of religion without churches, and the replacement of a strong sense of religious community with the notion of a ‘religious marketplace’.64 The result is a loss of commitment to and within religious communities, with a concomitant erosion of traditional values of personal improvement and service to others. ‘Another big change that comes with the growth of nonreligion’, observes Lois Lee, ‘is the decline of institutions as a forum for engaging with existential ideas or rituals.’65 When religion has reached this point, why should religious ‘worship’ be more worthy of legal protection than, say, regular participation in nature hikes or birdwatching, physical fitness groups, or in motivational sales meetings for a multilevel marketing company?

These converging trends have implications across the spectrum of religious practice, from the wearing and display of religious symbols, to religious argumentation,66 and in general, for any public manifestation of religion. Even in political systems with robust protection for freedom of expression, religious argumentation becomes a second-class citizen in the marketplace of ideas. The presumptive value of religion is eroded. Media coverage focusing on violent religious extremism, sex-abuse scandals, hypocrisy and misbehavior of religious leaders and believers, and other manifestations of the negative behavior of professed religious believers undermine public confidence in religion.

All of this happens against the background of ever-expanding state authority. Whether this takes the form of totalitarian states, rising authoritarianism, populism, or more innocuous social welfare states, expansion of the state has permanently transformed the context in which religious freedom rights exist. ‘Pressing social needs’ or ‘compelling state interests’ are more evident on every front. Bureaucrats tend to assume (and argue as a matter of job protection) that the program he or she administers has compelling justification. After all, how else do budgets get renewed? State paternalism is assumed to be the norm. The presumption of state authority reverses the presumption in favor of religious freedom. The problem is of course even more severe in the context of authoritarian regimes.

Fear of immigration points to the final two items in our list of impediments to the preservation of religious freedom: the rise of identity politics, and concerns over security.

A tension is increasingly clear in new sources of pressure on religion emanating from the politics of gender and sexual orientation. New forms of nationalism, or resistance to globalization and neo-colonialism can lead to restrictions on religious groups with international profiles. Fear of immigration may also have repercussions for the religious rights of immigrant groups. Such fear is only one part of widespread, often legitimate concerns with the need for security. Such concerns often lead to exaggerated constraints on religious freedom rights. These concerns have played roles in bans on headcoverings, beards, kirpans, and in calls for border walls and curtailment of immigration or even visits by certain classes of foreign nationals.

The foregoing impediments are obviously not the only social forces leading to the erosion of religious freedom, but taken together, they constitute a seemingly overwhelming set of pressures increasingly tending to outweigh religious freedom concerns in social consciousness. The point is not that these various trends are likely to be overcome or reversed. Rather, they help emphasize the fragility of religious freedom rights. The various forces serve to heighten tensions among various factions of pluralist societies, without simultaneously strengthening the core freedom protections that are vital to stabilizing pluralism. Religious communities have a longer tradition of developing toleration than secular ideologies, and while the record is far from perfect, it would be hazardous to assume secular world views – even secular equalitarianism – will in fact do better at tolerating rival views.67

Conclusion

The types of pressures sketched above generate what Professor András Sajó has called the ‘tragedy of liberty’.68 The difficulty is that liberty tends to remain an abstract value that cannot survive without supportive and dedicated public conviction.69 But in fact other passions or pressures, such as those just identified, will tend to overwhelm the desire for freedom. The story of Dostoevsky’s Grand Inquisitor recurs in myriad modern forms: the masses appear to prefer bread (understood to represent all material wants and needs) to freedom. The emotional burden of freedom can be too great.

It is important to bear in mind that the ‘tragedy of liberty’ Sajó is identifying is a tragedy not of religious liberty but of liberty more generally. Liberty is permanently at risk due to the blandishments of the modern welfare state. However, religion is one of the few things that people care deeply enough about to generate the ‘supportive and dedicated public convictions’ capable of countering the tragedy of liberty. This is one of the reasons, in the words of the famous aphorism of Ernst-Wolfgang Böckenförde, that ‘A free, liberal, and democratic state can only be built and sustainable on a foundation that it itself is unable to create.’70 Religion is one of the few facets of life that people value more than life itself, and that people will prioritize over other state incentives or demands. The deep concern for religious liberty, by creating ‘supportive and dedicated public convictions’ in favor of liberty for a variety of deeply different world views, ends up being a guarantor for liberty more generally in modern pluralistic societies. If that liberty collapses, a bulwark for all other liberties will be gone.

This is not to say that everyone attaches such value to religion, but to recognize that many do, and that others can understand and respect the depth of these promptings of conscience. Religious leaders and religious institutions play a vital role in helping others (both within their own faith traditions and in the public at large) to understand that the concern for religious freedom goes to the core of human dignity. If that is violated, not only does fundamental injustice occur, but serious social instability is the likely result as well.

Most troubling about recent developments is that increasingly, the rise of an equality paradigm in social consciousness eclipses the rival freedom paradigm. This is not to question the value of equality. The difficulty, however, is that religious rights are too often given little or no weight in constitutional balancing. The case that others are making is important, and in some cases religious rights must give way to other rights and values. But those cases will be rare, and much more rare than those succumbing to the lure of other interests assume.

One of the reasons religious freedom rights are so important is that they protect not only the particular interest of religious claimants and religious claims, but also the broader interest within pluralistic societies of assuring that the dignity of difference will not be threatened, so that everyone can feel secure in that which they hold to be most important and most sacred. If religious liberty is subject to erosion by every wind of social passion, its fundamental role of making society safe for deep differences will be destroyed. If wedding cake bakers, photographers, and others may be coerced to provide services against conscience, even when other service providers are readily available, we send signals that religious freedom rights have been reduced to second-class status not only in the public sector, but in the commercial sector as well. We need to be able to protect not just the currently dominant world view, but the right to have rival and incompatible world views. We need to understand and be better at making clear that it is not only the special interest of religious communities that is at stake if religious freedom rights come unraveled, but the broader fabric of liberty itself.

In the days ahead, it will be particularly important for religious communities to work together to articulate the importance of religious freedom norms in persuasive ways, and to work out compromises that can adequately address the increasingly complex conflicts that we face.

In conclusion we find profound significance in the words of Professor Lindholm:

Taking for granted that human beings now and for the foreseeable future do disagree in matters of religion or life stance, my overriding concern is to grasp how we may, in the religiously discordant social world that is ours, reasonably secure both principled solidarity based on mutual respect across religious and life-stance divides and unflinching doctrinal integrity of, and commitment to, our differing normative traditions. Reasoning in a virtuous circle, my answer draws on the modern tradition of internationally recognized human rights. This tradition is, I submit, rooted in an emerging worldwide public commitment to heed as inviolable the inherent dignity of every human being. Dignity is a value that may resonate within and across difference. … Also vital is the development of legal techniques that can forestall the recurring temptation for political actors to exploit religious identification in the pursuit of power.71



As lawyers and believers, we join with like-minded friends worldwide, notable among them the contributors to this volume, in working to secure the blessings of stable pluralism, which is in turn grounded in freedom of religion or belief and its deeper grounding in human dignity.
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