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        This is a short volume introducing the political philosophy of one of China’s ancient pre-Qin schools of
        philosophers, the Legalists (fa jia). Most of the major tenets of this school were formulated during the
        Warring States period (481–221 B.C.) of Chinese history. More than twenty-three hundred years
        ago, members of this school of Chinese political philosophy perfected the science of government and art of
        statecraft, far surpassing Machiavelli.
      


      
        Regrettably, most Western readers know very little about this school, which has exerted immense impact on the
        political development of China. At present, in almost all social science and humanity departments of higher
        learning in the West, an elementary knowledge of Machiavelli is a requisite. However, Han Fei and other
        Legalists remain little known to most Western college students majoring in political science, sociology, or
        other social science disciplines.
      


      
        This volume about China’s ancient Legalists is intended for the general Western public, including sinologists
        who do not specialize in ancient Chinese political philosophy. The purpose of this book is to give the reader a
        taste of the style and spirit of the Legalist discourse, which are mostly unfamiliar to the general and
        scholarly community in the West. There are yet few, if any, monographs in the English language dealing
        exclusively with this school of ancient Chinese political philosophy. Quite a number of books deal with the
        Confucian school, and even the Huang-Lao school, but the overwhelming impact of the Legalists remains largely
        neglected in the West.
      


      
        Having only a cursory interest in the Legalists in student days, my intensive study of this school began when I
        was a political prisoner. At great personal risk and expense, a fellow convict was able to smuggle the
        classical books to me after the end of his sentence when he became a forced placement worker in the same
        prison. In the 1960s the writings of ancient philosophy were taboo in Chinese prison camps. Incarcerated in a
        total institution during a totalitarian era, I was able to fully appreciate the sagacity of these ancient
        scholars. Now I have the opportunity to share their wisdom and my thoughts with Western readers.
      


      
        Again I must thank my wife, Qin, and my daughter Jane, who sustained much hardship during the most difficult
        time of our family life while I was writing.
      


      
        Z.F.
        

        Irvine, California
        

        September 1995
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        In ancient China, discourse and speculation on politics began to flourish in the sixth century
        B.C. The more than three hundred years known as the Period of the Hundred Contending Schools
        (551–233 B.C.) in Chinese history ran parallel with the Hellenic Age in the West. This was the
        memorable time when the most important Chinese philosophers produced their creative works. The galaxy of
        eminent personages who flourished during this golden era of Chinese intellectual development includes
        Confucius, Mencius, Mo Di, Lao Zi, Zhuang Zhou, Xun Kuan, Sun Wu, Han Fei, and scores of others. It was also a
        time of political chaos and constant warfare among various contending states. This era, which witnessed the
        flourishing of Chinese philosophy, overlapped with the Spring and Autumn periods (772–481 B.C.)
        and the Warring States period (480–221 B.C.) before the unification of China by the Qin empire.
      


      
        The name “Spring and Autumn period” came from the document Chunqiu (Spring and Autumn Annals), which
        concisely recorded events of the Lu state from 772 to 480 B.C. The term Warring States
        (zhanguo), which aptly describes the prevalent political condition of that era, was borrowed from the
        title of the ancient document Zhanguo ce (Strategies of the Warring States), which records the
        strategies employed by the generals during incessant interstate wars, and the statecraft of rulers in
        intrastate political intrigues during that time of social upheaval. The various schools of Chinese philosophy
        that emerged during this age are referred to as the hundred contending schools of pre-Qin philosophy.
      


      
        When the Zhou (Chou) dynasty was established in about the eleventh century
        B.C., its feudal system consisted of some 172 states under the nominal central authority of a
        single king, the Son of Heaven. As time went by, probably due to the unwieldy size of the kingdom and primitive
        form of communication technology, the various states became increasingly independent of the political center.
        With the gradual decline of the authority of the king, conflicts erupted among the various states with growing
        intensity. Since the eighth century B.C. it became more common for stronger states to conquer
        and annex smaller and weaker states. Then the political order gradually deteriorated into a condition of
        “international” anarchy, a war of all states against all states. By the end of the Spring and Autumn period
        there were only some twenty-two states left. During the subsequent Warring States period, incessant wars and
        annexations were conducted among the remaining states until the unification of China under the domination of
        the sole surviving Qin state in 221 B.C.
      


      
        Paradoxically, the flourishing of Chinese philosophy during this chaotic time might have been one of the
        unintended consequences of the social unrest of that era. During that erratic time of “international” anarchy
        the survival of a ruler and his state depended wholly on his military strength, diplomatic maneuvering, and
        material wealth. Each ruler sought to defend his state against the aggression of other states, extend his
        territory at the expense of other rulers, consolidate his governance over his subjects, and protect himself
        against the plots of the conniving aristocratic ministers within his own state.
      


      
        This was also a time of social change and political upheaval, when China was transforming from feudalism to a
        unified bureaucratic empire. This period witnessed fundamental and farreaching structural transformations due
        to intended social engineering from above. During the constant interstate wars, the rulers reformed and
        improved the state bureaucracy.1 To improve the efficiency of his state
        administration and to consolidate his personal power, each surviving ruler initiated planned political changes.
        A major change was the recruitment of senior officials. Now the incumbent state
        officials began to be directly appointed by the sovereigns instead of inheriting their fathers’ offices. This
        deliberate institutional change led directly to the decline of the aristocracy, whose inherited privileges and
        official tenure were displaced by gentry-scholars (shi) on the basis of merit. In every surviving
        hegemonic state (ba) the ruler succeeded, with the advice of the gentry-scholars, in stripping the
        aristocracy of their inherited privileges.
      


      
        In the struggle for survival some ineffective rulers who failed to implement this measure were either conquered
        by stronger states or deposed by prominent ministers of noble lineage. The new usurping rulers, once their
        power was consolidated, would adopt the same tactics against the aristocracy to deprive it of its special
        status. In the quest for power, common interests among the dominant class were never strong enough to alleviate
        the cruelty of struggle among its members. With the decline of feudalism the nobility could no longer enjoy
        their monopoly on senior government offices. There was increased social mobility. The new norm of meritocracy
        provided more of an opportunity for gentry-scholars with low social status because elevation to office now
        began to be based on achieved professional qualifications rather than on noble lineage. The declining status of
        the privileged nobles and the sudden rise of the more fortunate plebeians were best captured by a passage in a
        poem quoted in 511 B.C.: “While high banks turn into valleys, deep valleys become high mounts”
        (Chunqiu Zuozhuan, thirty-second year of Zhaogong).
      


      
        To ensure their survival, the sovereigns of various states competed to recruit talented scholars who were
        expected to provide advice and management for the administrative bureaucracy. Many plebeian scholars were
        promoted into the ranks of senior ministers, and some even became chancellors. Many rulers were lavish patrons
        of scholars. In the Qi state, Prince Qi Xuanwang (r. 319–301 B.C.) provided accommodation for
        some one thousand scholars in his palace (Shi ji, ch. 46). Other princes of various states who were
        renowned for their patronage of scholars include Duke Lu Mugong, Marquis Wei Wenhou,
        Prince Qi Weiwang, and Prince Liang Huiwang. Some prominent ministers of large states also offered
        accommodation and support to freelance scholars; the most famous was Meng Chanjung, who reputedly provided
        board and lodging for three thousand scholars (Shi ji, ch. 75).
      


      
        All these changed conditions, in turn, further encouraged the growth of political knowledge and speculation.
        Hence constant interstate wars and intrastate political conflicts stimulated the intellectual activity of the
        plebeian scholars and channeled the attention of the rulers of various states toward the struggle for their own
        survival rather than the imposition of ideological orthodoxy. Such political conditions encouraged almost
        unfettered intellectual expression, which became virtually extinct during the succeeding imperial
        period.2
      


      
        The pre-Qin political philosophers, especially the Legalist school, provided intellectual orientation and
        political guidance to the state-building process during the late Warring States period, which culminated in the
        establishment of the Chinese bureaucratic empire. The Legalist school was, in large measure, intellectually
        responsible for inspiring the fundamental political transformation of that era. The most significant historic
        change was the expansion and consolidation of the power of the rulers in all states, which ultimately led to
        the institution of the supremacy of the emperorship with the establishment of the Qin empire. Imperial
        autocracy became firmly entrenched. The Legalist political philosophy that emerged in this period exerted a
        determining impact on political development and institution building during this most crucial period of empire
        formation in Chinese history and left an indelible imprint on subsequent political development. In fact, its
        influence on China has lasted for more than twenty-three hundred years and is still evident in the last decade
        of the twentieth century.
      


      
        Fa jia (the Legalist school) is the name of the latest Chinese classical school of political philosophy
        of the Warring States period. (Among all major pre-Qin Legalists, Guan Zhong was the only one who flourished
        during the seventh century B.C., well before the Warring States period.
        However, the work Guan Zi, which designates him as the author, is believed to have been written by later
        scholars during the Warring States period.) Although the name of the Legalist school is associated with law and
        they did advocate the use of a penal code as an instrument of political control, their discourse did not deal
        exclusively or even mainly with jurisprudence per se. The writings of the Legalists offered astute advice to
        the ruling princes for the consolidation of their rule. The ancient Legalists are of great significance in
        Chinese intellectual history because of their insistence on the absolute supremacy and domination of the ruler
        over the subjects. These ancient Legalists proposed that the political action of the ruler should not be
        constrained by moral concerns and that the political power of the state must never be restricted by law. They
        advised the ruler to utilize law as a tool to control his subjects and reminded the princes that social order
        can be maintained only by employing harsh penal punishment. They also advocated a sophisticated version of
        statecraft.
      


      
        Some eighteen hundred years before Machiavelli, ancient China’s Legalists had already produced a body of
        writings that are still quite contemporary in tone and more Machiavellian than the works of the celebrated
        Renaissance Italian scholar. Although they lived more than two hundred years before the advent of the Christian
        era, the Legalists’ level of refinement and subtlety of statecraft, as expressed in their works, surpassed in
        many respects that of most eminent latter-day Western writers. The Legalists were of practical importance due
        to their crucial role in laying the intellectual and ideological foundation of the traditional Chinese
        bureaucratic empire, which lasted more than two thousand years and was the prototype of the modern totalitarian
        state.
      


      
        The political control and institutions the Legalists advocated are all-encompassing. Their goal was to create a
        totalitarian social order in which the ruler and his state have unconstrained power to control almost all
        aspects of social life. In this book the term “totalitarianism” denotes a stage of political development in
        which society is under the almost total domination of the state.
      


      
        Although the Legalists left their indelible imprint on the historical development of
        China, this fact is not commonly acknowledged. Most popular texts on China characterize its cultural tradition
        as “Confucian.” Undoubtedly, Confucius and classical Confucianism did, and still do, exert great influence on
        the cultures of China and even those of other Asian nations. But in terms of Chinese traditional political
        institutions and practices, the impact of the Legalists was at least as important as that of the Confucians, if
        not more so. In fact, the Chinese imperial political tradition is described by most Chinese historians as
        “outside Confucian, inside Legalist” (wairu neifa). Chinese traditional official orthodox Confucianism
        was actually an amalgam of classical Confucian rhetoric and Legalist reinterpretation. Although the Chinese
        imperial dynastic era ended in 1911, the influence of the Legalist tradition on Chinese political development
        can still be felt today.
      


      
        The Legalists’ influence on China proved to be everlasting. Its importance in Chinese politics far exceeds that
        of Machiavelli’s influence on Western political discourse. In fact, many of the institutions and political
        practices of the contemporary People’s Republic of China (PRC) can trace their intellectual roots to this
        school of political philosophy. In late 1973 the Chinese Communist Party, with the endorsement of Mao Zedong,
        launched a nationwide campaign to popularize the teaching of the Legalists and to criticize the Confucians.
        This nationwide ideological movement was conducted on a gigantic scale, reaching all corners of society, and
        lasted more than three years. It only ended with the official termination of the so-called Great Proletarian
        Cultural Revolution in 1976. This campaign was an open official acknowledgment that Mao Zedong and the Chinese
        Communist Party considered themselves to be the true successors of the Legalist heritage.
      


      
        This short volume presents both the ideas and tenets of the Legalists and a concise delineation of their
        practical impact in terms of institution building and state building during the imperial period of China. It
        also briefly traces the intellectual influence of the Legalists on the institutions,
        policies, and political praxis of the Chinese Communist Party and the PRC. The inherent intellectual and
        political affinities between the Legalists and orthodox Marxist-Leninists, who would seem to be strange
        bedfellows, are also traced.
      


      
        As presented in this volume, the major tenets of the Legalists are primarily based on the extant works of the
        eminent pre-Qin Legalists: Guan Zi (Works of Master Guan), Shen Zi (Works of Master Shen [Dao]),
        Shen Buhai (“Fragments of Shen Pu-Hai,” in Creel 1974), Shangjun shu (Book of Lord Shang), Han
        Fei Zi (Works of Master Han Fei), three short essays of Li Si in Shi ji (Records of History), and
        other ancient Chinese documents. These are allegedly the writings of Guan Zhong, Shen Dao, Shen Buhai, Shang
        Yang, Han Fei, and Li Si, respectively. The works of Li Kui and Wu Qi are long lost.3 Although many essays in the above collections are believed to have been written by later
        scholars during the late Warring States period, these can still be regarded as truly representative of the
        tenets advocated by the pre-Qin philosophers. Whatever their original sources, these works were the product of
        the Legalist thought that flourished during the Warring States period and exerted great intellectual influence
        in later Chinese political development.
      


      
        This volume is intended to introduce the reader to the discourse of the Legalists. It is about the Legalists
        but not about the scholarship on the Legalists. Therefore, this book does not deal with all the controversies
        about the authenticity of the various editions of the Legalists’ writings, and differences in finer points of
        interpretation by different scholars. Not many comparisons with other major ancient Chinese schools of
        philosophy are presented because this volume is not a survey of Chinese philosophy. These tasks cannot be taken
        on within the modest confines of this book.
      


      
        Chapter 2 provides more historical context and
        biographical information. Since most books on Chinese philosophy stress differences among various schools of
        thought, this volume offers instead a section on the intellectual debt that the Legalists owed to the older
        schools. To explore the affinities between the Legalists and other pre-Qin philosophical schools does not imply
        that the latter were all proto-Legalists. Chapters
        3, 4, and 5 present the major doctrines of the Legalist school, including
        its art of statecraft. If this is the focus of the reader’s interest, she or he may go directly to these three
        chapters. Chapter 6 deals with the impact of
        the Legalists on China’s imperial political institutions and practices. Chapter 7 deals with the affinity of the Legalist tenets and
        contemporary orthodox Marxism-Leninism, Stalinism, and Mao Zedong Thought. This is a subject that has not
        received due attention.
      


      
        Although there are English texts, I have chosen to use my own translations. I have used the standard
        pinyin system in the rendering of Chinese words in the Roman alphabet.
      

    


    
      Notes


      
        1. In China the state-building process preceded a similar process in Westera Europe by some two thousand
        years. China also produced its bureaucratic organization much earlier and at a relatively lower stage of
        socioeconomic development (Fu 1993).
      


      
        2. During the imperial period the state was the most important agent inhibiting intellectual development
        in China by imposing official orthodoxy and suppressing heresy.
      


      
        3. The text Wu Zi Bingfa (The Military Strategy of Master Wu) is attributed to Wu Qi. But this
        text has little to do with Legalist doctrines, and there is still dispute about its authorship.
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      The Legalist School

    

    
       
    


    
       
    


    
      
        Most of the major tenets of the Legalists were fully developed and formulated between 380 and 230
        B.C., during the late Warring States period. Unlike other Chinese pre-Qin schools of philosophy,
        the Legalist school had no commonly recognized founder, and its teachings were not transmitted from master to
        disciple. Even in ancient times, the Legalists were grouped and labeled as a school by their peers not because
        their tenets were traceable to a recognized master but because they shared basic doctrinal theses. There were
        more than half a dozen eminent pre-Qin Legalists, yet the body of their writings comprised a set of consistent
        themes and doctrines.
      


      
        Traditionally, Chinese historians have claimed that some hundred schools of philosophy contended during this
        era. But most Chinese scholars also agree that in political philosophy only four major schools exerted
        significant influence on China’s intellectual development: the Confucian, the Daoist, the Moist, and the
        Legalist (Hsiao 1982, ch. 1). Each of these schools has its own tenets and doctrines. Among them there are many
        irreconcilable doctrinal differences, which have led to constant, heated partisan controversy. Yet there are
        some points of agreement in their conception of politics, due to intellectual crossbreeding. Furthermore, one
        of the common domains of interest among all Chinese pre-Qin philosophical schools is the art of governance.
      


      
        In about the late second century B.C., the great historian Sima Qian (145?–86?
        B.C.) commented on the Legalist school in Shi ji (Records of History):
      


      
        The teachings of the yin-yang school, the Confucian, the Moist, the Nominalist, the
        Legalist, and the Daoist are all focused on the art of ruling…. The Legalist school is stern and lacks
        compassion. However, its rectification of the proper relationship between the ruler and his ministers, and its
        insistence on the differentiation between the superior and the subordinate, should all be upheld without
        change. The Legalist school does not discriminate on the basis of closeness of personal relationship or status
        of noble lineage but makes decisions based uniformly on law. Thus the sentiments of kinship and respect are
        eradicated. Such a way of conducting affairs can only be a temporary expediency but cannot succeed in the long
        term. Therefore it is said that this school is stern but lacks compassion. Yet its insistence on [the principle
        of] the elevation of the ruler and demotion of the ministers, and its enforcement of [the rule of] clear
        division of the duties of official positions must not be changed despite [the clamor of] the other hundred
        schools. (Shi ji, ch. 130)
      


      
        The historian Ban Gu (A.D. 32–92) listed ten Legalists and their works in his Han shu
        (History of the Former Han Dynasty), which include Li Kui, Shang Yang, Shen Buhai, Shen Dao, Han Fei, and
        others (Han shu, ch. 30).
      


      
        The central theme of the Legalists’ political philosophy is the supremacy of authority and centralization of
        power in the sovereign. They advocated the total subordination of the common people to the ruler and the
        domination of the state over society. The Legalists conceived of law primarily as a penal tool the ruler uses
        to maintain his governance over his subjects and propounded the rule by law, not the rule of law.
      


      
        The works of the Legalists are thus mainly concerned with the maintenance and consolidation of the power of the
        ruler. The Legalists believed that in the pursuance of this goal political action of the ruler should never be
        constrained by ethical norms or deflected by moralistic considerations. For this reason, China’s ancient
        Legalists were the real precursors of the modern “realists” (Realpolitik).
      


      
        The pre-Qin Legalists were not impractical armchair philosophers living in ivory towers far removed from social
        reality. Neither were they ideologues engaging fanatically in partisan controversies.
        All the ancient Legalists were incumbents of prominently positioned political offices. Many were chancellors
        and chief ministers of various states during the Warring States period, when the “international” condition of
        China was a war of all against all among the various states. Within such a historical context the rulers of the
        various states had an urgent need for competent officials and advisers who could help them to strengthen the
        state machinery, thereby withstanding external threat and suppressing internal dissension. The pre-Qin
        Legalists fulfilled the needs of the rulers admirably. The ancient Chinese Legalists were a remarkable
        combination of Machiavelli, Hobbes, Richelieu, and Mazarin.
      


      
        The Prominent Members of the Legalist School


        
          The following are the major eminent Legalists:
        


        
          Guan Zhong (?–645 B.C.)


          
            Although the Legalist school was the youngest and latest school compared with other schools of pre-Qin
            philosophy, some of its important ideas can be traced back to the great administrator Guan Zhong, who was
            born in a poor family of the Qi state. His best friend introduced him to the new sovereign of the Qi state.
            After recruitment into the royal court, Guan Zhong was promoted to prime minister (chancellor) in 685
            B.C. under the reign of Duke Huangong (r. 685–643 B.C.) of the Qi state. With
            the full trust and support of the duke, Guan Zhong was able to initiate and implement a series of “reform”
            measures. The purpose of Guan Zhong’s political agenda was to enhance the authority of the sovereign and to
            strengthen the power of the state. The major measures of Guan Zhong’s political reform program consisted of
            organizing the whole population along a military pattern to facilitate political control; imposing state
            control over the manufacture of salt and iron, and state regulation of the market; strengthening the
            standing army; and establishing effective taxation. As a result of these “reform”
            measures, the Qi state was able to develop a strong military force, build up a solid agricultural base for
            the state to extract revenues, annex many weaker states, and become the first hegemon (ba) in the
            Zhou period (Shi ji, chs. 32, 62).
          


          
            Confucius appeared to have had a rather ambivalent attitude toward Guan Zhong, who lived some one hundred
            years before the Sage. He criticized Guan Zhong for the latter’s extravagant lifestyle and disregard of
            proper decorum and ritual (Lun yu, ch. 3.22). Yet Confucius also highly praised Guan Zhong for
            having strengthened the Qi state and for having saved China from being overrun by barbarians (Lun
            yu, ch. 14.16–17).
          


          
            The book Guan Zi (Works of Master Guan) is believed not to be by Guan Zhong but to consist of essays
            by later scholars who lived some time around the early Waning States period. For this reason, most scholars
            think that the major tenets of the Legalists were formed during the Warring States period. In the Han
            dynasty Guan Zi was listed as a work of the Daoist school (Han shu, ch. 30). Since the Sui
            dynasty this book had been listed in official dynastic histories as the work of the Legalists (Sui shu,
            jingjizhi).
          

        


        
          Li Kui (445?–396 ? B.C.)


          
            We know very little about the life of Li Kui.1 His name is the first on the
            list of the ten Legalists recorded in Han shu (ch. 30). He served as the prime minister in the court
            of Marquis Wenhou of the Wei state (r. 424–387 B.C.). Li Kui’s political program in the Wei
            state, like all Legalist “reforms,” resulted in invigoration of the economy and strengthening of the army.
            Clearly the implementation of his proposed “reform” was made possible only with the endorsement of the
            ruling prince. During his tenure as prime minister he initiated agricultural and economic
            reforms—state-supervised improvement of irrigation and planting, and state control and regulation of grain
            prices and markets (Shi ji, ch. 74; Han shu, ch. 24a). This institution of state-regulated
            agriculture was probably the forerunner of the people’s commune and socialist planned economy in
            contemporary China.
          


          
            Li Kui was a student of the celebrated Confucian Zi Xia but later turned to the
            study of law. Li Kui was renowned as the compiler of the most important written Chinese legal code, Fa
            jing (Canon of Law), which was based on the laws of the various states at that time. For this reason he
            should probably be accredited as the intellectual founder of the Legalist school. Li Kui’s Fa jing
            was adopted, with minor revisions, by the Qin state and later became the prototype of the laws of all
            succeeding Chinese imperial dynasties (Jin shu, ch. 30). Unfortunately, Fa jing and the
            collection of Li Kui’s thirty-two essays were all lost.
          

        


        
          Wu Qi (?–381 B.C.)


          
            Wu Qi studied under the direction of two renowned Confucians, Zi Xia and Zeng Zi, who were both direct
            disciples of Confucius (Shi ji, chs. 65, 121). Later Wu Qi became a famous military strategist and
            statesman. He was mainly known for his work on warfare, and ancient historians often mentioned his name in
            conjunction with Sun Zi, the greatest ancient Chinese strategist. Yet, the political practices and policies
            initiated by Wu Qi place him in the ranks of the prominent Legalists.
          


          
            At one time Wu Qi served as a general under Marquis Wenhou of the Wei state and initiated military reforms
            in that country. Wu Qi was very successful in augmenting the military capability of the Wei state. But due
            to envy and contention among senior officials in the court, he was accused by a rival minister of
            committing a felony. He had to escape from the Wei state and arrived in the Chu state. There he was
            promoted and served as prime minister under Prince Daowang of the Chu state (r. 401–381
            B.C.). As prime minister, Wu Qi implemented a series of political “reforms” designed to
            strengthen the ruler and the state at the expense of the aristocracy. The measures he introduced included
            strict enforcement of the legal code enacted by the prince; abolishment of redundant offices in the state
            bureaucracy; restricting the inheritance of aristocratic titles to no more than three generations; and
            reduction of officials’ remuneration (the money saved was used to expand the
            military forces). Because of these measures, he incurred the hatred of senior members of the aristocracy.
            After the death of Prince Daowang, Wu Qi was executed by the avenging nobility (Shi ji, ch. 65;
            Han Fei Zi, ch. 13).
          

        


        
          Shen Dao (circa 350 B.C.)


          
            Shen Dao was a native of the Zhao state during the Warring States period. He studied the writings of Lao Zi
            and the Yellow Emperor. During the time when learned men were courted by sovereigns of various states, he
            came to the famous Jixia Academy of the Qi state as a senior scholar and later served as a senior minister
            at the Qi court. Shi ji places him in the ranks of the branch of the Daoists that was called
            Huang-Lao, or the school of the Yellow Emperor and Lao Zi (Shi ji, chs. 46, 74), whereas Han
            shu lists his work under the Legalist school (Han shu, ch. 30). There are now only fragments of
            his writing in seven chapters collected in a slender volume titled Shen Zi (Works of Master Shen
            [Dao]), parts of which are believed to have been written by later scholars. From these fragments and from
            the comments of his contemporaries, Shen Dao appears to be somewhat influenced by the Daoists but mainly to
            have emphasized the role of law. He believed that the law was decreed by the ruler to function as a
            universal criterion for social behavior. Shen Dao also stressed the importance of power (shi), which
            he believed to be the real basis of the authority of the prince.
          

        


        
          Shen Buhai (395?–337 B.C.)


          
            Shen Buhai was a student of the Legalist teachings and came from the Daoist tradition. He served as prime
            minister for fifteen years during the reign of Marquis Zhaohou of the Han state (r. 362–333
            B.C.). Shen Buhai was known for his emphasis on shu (statecraft). He advised the
            ruler on the necessity of cultivating statecraft to manipulate the ministers and control the state
            bureaucracy. According to Shen Buhai, the ruler should never put his whole trust
            solely in one minister. The prince should always hold steadfast to his status of superordination and be
            constantly vigilant against potential usurpers in his bureaucracy. Shen Buhai was an effective chancellor
            who assisted Marquis Zhaohou in turning his country into a strong state (Shi ji, ch. 63).
          


          
            There is an anecdote about Shen Buhai in the work of Han Fei that reveals an interesting side of the
            former’s personality. Shen advised the Han ruler to enforce strictly the rule of recruiting officials
            solely on the basis of merit. But sometime later Shen Buhai asked the sovereign to promote his brother into
            office as a personal favor. Marquis Zhaohou refused his request and rebuffed him for blatantly violating
            the spirit of his advice to the sovereign. Thereupon, Shen Buhai had to apologize to his ruler (Han Fei
            Zi, ch. 32). It was probably this kind of private behavior that led Sima Qian to remark: “Master Shen
            was quite petty” (Shi Ji, ch. 63).
          


          
            In the Han dynasty Shen Zi (Works of Master Shen [Buhai]) was listed as a work of the Legalists that
            included six chapters (Han shu, ch. 30). By the Tang dynasty this work was still extant, but was no
            longer mentioned in the official histories of succeeding dynasties. Later only fragments of Shen’s work
            were found scattered in various collections. During the Qing dynasty, scholars attempted to reconstruct his
            work. At present the most complete reconstruction of Shen’s writing is by a Western scholar, H.G. Creel, in
            “The Shen Pu-hai Fragments” (Creel 1974, appendix C).
          

        


        
          Shang Yang (?–338 B.C.)


          
            Shang Yang, or Lord Shang, was a very colorful historical character. He was a student of the Legalist Li
            Kui. Shang Yang first served as a junior official in the Wei state, where he became acquainted with the
            legal code composed by his master, Li Kui. Later Shang Yang went to the Qin state. Recruited first as a
            senior minister and then promoted as the chancellor under the reign of Duke Xiaogong of the Qin state (r.
            361–338 B.C.), Shang Yang served some eighteen years in his
            adopted country. He brought the legal code of Li Kui to the Qin state.
          


          
            With the full support of the duke, Shang Yang was able to. implement a series of reforms that resulted in
            fundamental changes in the social and political institutions of the Qin state. Like all Legalist “reform”
            programs, these were designed to strengthen the power of the state and to enhance the authority of the
            sovereign. His “reform” included the institution of collective guilt, which imposed mutual informing among
            the populace; inducements for the enhancement of agricultural production and discrimination against
            merchants; prohibition of classical learning; abolishment of feudal fiefs; and establishment of the county
            bureaucracy under the direct supervision of the central government, which replaced local feudal power. As a
            result of these political “reforms,” the Qin state underwent drastic socioeconomic and institutional
            changes and gained in strength both militarily and economically (Shi ji, ch. 68).
          


          
            With the full support of Duke Xiaogong, the Legalist program of social engineering designed by Shang Yang
            was very successful. It provided the strong military and economic bases that enabled the Qin state to unify
            China by armed might one hundred years later. Like most Legalistic statist programs, Shang Yang’s “reform”
            was implemented at the expense of the aristocracy, who lost many prerogatives. He incurred the wrath of
            prominent members of the nobility and the prince regent. After the death of Duke Xiaogong, Shang Yang was
            unjustly accused by senior members of the aristocracy of plotting against the new ruler. He had to flee for
            his life. On his escape route he was unable to find a place to spend the night because no innkeeper would
            dare to break the law and accommodate a traveler without an internal passport. Ironically, this provision
            was one of the “reforms” established by Shang Yang. It seems poetic justice that Shang Yang became the
            victim of his own Legalist program. He was arrested and then executed by being torn to pieces by
            chariot-pulling—a form of penal punishment he helped to institute.
          


          
            Shang Yang definitely left his mark on Chinese history both as a statesman and as
            a scholar. As a political philosopher, Shang Yang was a systematic expounder of the totalitarian doctrines
            of the Legalist school. His work was mentioned by Han Fei in the late Warring States period (Han Fei
            Zi, chs. 30, 49) and by Sima Qian in the Han dynasty (Shi ji, ch. 68). Shangjun shu (Book
            of Lord Shang) is listed as a Legalist work of twenty-nine chapters in Han shu (ch. 30) and is now
            extant in twenty-four chapters, some of which are believed to have been written by later scholars.
          

        


        
          Li Si (280–208 B.C.)


          
            Li Si was a student of the famous Confucian Xun Zi (Hsiin Tzu) but later turned to the study of penal
            punishment and the art of administration. He first served as an official of the Qin state and later was
            promoted to be chancellor under Prince Qinwang. After this able prince unified China and established the
            Qin empire, Li Si became the first prime minister of the first Chinese imperial dynasty.
          


          
            As the chancellor of the Qin state, Li Si was instrumental in effecting political “reform” and winning the
            war of conquest. In the Qin state Li Si helped the prince to further curb the power of the aristocracy.
            During the military annexation pursued by the Qin ruler the other six hegemon states were totally defeated,
            one after another, and all were absorbed by the Qin state into a unified China. Then Li Si assisted Prince
            Qinwang, who became the first Qin emperor, Qin Shihuangdi, to build a totalitarian bureaucratic state
            according to the blueprint of the Legalists. As prime minister, Li Si was responsible for initiating
            important Legalist policies that had a decisive bearing on the institution building of the first Chinese
            bureaucratic empire. His was a pivotal influence on Emperor Qin Shihuang’s complete abolishment of
            feudalism and vassal states, and the establishment of counties and prefectures on a nationwide scale.
          


          
            After the death of Emperor Qin Shihuang, Li Si assisted a junior son of the Qin emperor to acquire the
            throne by illegitimate means and to become the second Qin emperor. In the second year of the second Qin emperor, Li Si himself became a victim of court intrigue and was
            falsely accused of plotting treason. He was executed by means of the consorted five corporal punishments,
            which was the cruelest form of execution devised by the Legalists. According to our present knowledge, Li
            Si was the victim in the earliest recorded case of this form of execution. Members of the three branches of
            Li Si’s family were also executed according to the Qin penal code (Shi ji, ch. 87; Han shu,
            ch. 23). He was another eminent Legalist who became the victim of the political practices advocated by the
            Legalists.
          


          
            Li Si was more a practitioner than a scholar of Legalist teachings. He was not a prolific writer. Only
            three of his short essays are preserved in Shi ji (chs. 6, 87).
          

        


        
          Han Fei (280?–233 B.C.)


          
            Intellectually, Han Fei was undoubtedly the greatest Legalist. He came from the aristocracy in the state of
            Han. Han Fei and Li Si, who later became the prime minister of the Qin state and the Qin empire, were
            fellow students under the tutelage of the great renowned Confucian Xun Zi. Like Li Si, Han Fei ultimately
            turned to the study of government and statecraft. Han Fei stammered. Probably this was the reason he spent
            more energy writing essays than conducting practical politics. He was a well-known writer during his
            lifetime. The prince of the Qin state, who later became the founding emperor of the Qin dynasty, was so
            impressed by Han Fei’s essays that he exclaimed: “If only I could meet and converse with this man, I would
            die without regrets.”
          


          
            Han Fei submitted much advice to the prince of the Han state regarding the strengthening of the state, but
            it fell on deaf ears. It was only when the powerful Qin state invaded the Han state that the Han prince
            promoted Han Fei. In 233 B.C. Han Fei was sent by the Han sovereign to the Qin state on a
            diplomatic mission to placate and ease the latter’s aggression against the Han state. When he arrived at
            the Qin court, the Qin prince was overjoyed and intended to offer him a high position in the government.
            However, Li Si, who was a senior minister in the Qin court, felt that his former
            schoolmate might be promoted above him. It was against Legalist principle for Li Si to allow this to
            happen. Li Si convinced the Qin prince that Han Fei could not be trusted and was a danger to the security
            of the Qin state. Then, under the order of the Qin prince, Han Fei was arrested and put into prison. Later
            Li Si had poison sent to Han Fei, who then committed suicide (Shi ji, ch. 63).
          


          
            As a scholar of the art of ruling, Han Fei provided an extensive synthesis of Legalist ideas and made
            original contributions to the body of Legalist doctrines. The work of Han Fei represents the most complete
            and comprehensive body of Legalist teachings. Although Han Fei lived more than twenty-three hundred years
            ago, one can find few if any other authors who have expounded Realpolitik so incisively and logically.
          


          
            The book Han Fei Zi originally consisted of fifty-five chapters and was listed in Han shu as
            a work of the Legalists since the Han dynasty (Han shu, ch. 30). The extant version of this book
            retains fifty-five chapters, though most sinologists believe several chapters in their present form were
            written by later scholars.
          

        

      


      
        Intellectual Affiliations with Other Schools


        
          As the latest among the classical schools of philosophy during the pre-Qin period, the Legalists were
          influenced by the Confucian, the Daoist, and the Moist schools. Despite the fact that the Legalists disagreed
          with the other schools on many important doctrinal issues, there is convincing evidence that the Legalists
          absorbed and expanded the most authoritarian elements of the three earlier schools. This is not to imply that
          there were few differences among the Legalists and the other schools. In fact, there were many important and
          fundamental disagreements among them. However, as the Legalists were the latest and youngest school of
          pre-Qin philosophy, some of their important ideas were inspired by the other schools.2 Therefore, to delineate their affinities briefly is not to imply that the other schools
          were simply proto-Legalist and that their differences were only minimal.
        


        
          Affinity with the Daoists


          
            The most important Daoists (Taoists) were the legendary Lao Zi (570?–500? B.C.) and the
            colorful Zhuang Zhou (Zhuang Zi, 369?–286? B.C.). Although the otherworldliness and
            mysticism of the Daoist school are very different from the Realpolitik theme of the Legalist school,
            paradoxically the Legalists had a special intellectual affinity with the Daoists. Most Chinese scholars
            believe that the Legalist school can be regarded as an extension and variant of the latter. But this does
            not mean there were no important major differences between them.
          


          
            The Daoist philosophy is based on an all-encompassing transcendental mystic principle, or being, called the
            Way (dao), which regulates all affairs and is the origin and ultimate end of everything under
            heaven. Dao symbolizes the totality of all things and the universal law governing every being. Dao is the
            absolute and precedes the universe.
          


          
            Dao is like a vessel,
            

            Used but will never be filled.
            

            It is so vast in its depth,
            

            That it is the origin of all things.
            

            (Lao Zi, ch. 4)
          


          
            The Daoists expounded a way of life in harmony with the dao that is characterized by simplicity and
            quietude.
          


          
            Myriad things come to being.
            

            I have watched them returning.
            

            Everything flourishes,
            

            Yet all returns back to its roots.
            

            The retreating to the roots is called quietude.
            

            (Lao Zi, ch. 16)
          


          
            The classical Daoists believed in peaceful coexistence among fellow men and pointed to the futility of
            seeking and fighting for material possessions.
          


          
            He who hoards the most possessions will suffer great loss.
            

            He who is content will not be humiliated.
            

            He who knows when to stop will be invulnerable
            

            And long endure.
            

            (Lao Zi, ch. 44)
          


          
            There is no greater sin than desire.
            

            There is no greater misfortune than not knowing how to be satisfied.
            

            There is no greater calamity than harboring covetous envy.
            

            He who knows the satisfaction of contentment
            

            Will always be contented.
            

            (Lao Zi, ch. 46)
          


          
            The Daoist school favored a naturalist approach of noninterference with human affairs and expounded a
            laissez-faire way of nonaction (wuwei) toward governance. But by nonaction the ruler can accomplish
            everything in governing. As Lao Zi expressed it: “By nonaction, nothing is left ungoverned” (Lao Zi,
            ch. 3), and “The Way (dao) often does nothing, yet nothing is left undone” (Lao Zi, ch. 37).
          


          
            Lao Zi believed the state should not interfere with the lives of the common people and that the best
            government governs least. “To govern a big state is like cooking small fish [don’t stir]” (Lao Zi,
            ch. 60). He maintained that the more regulation the government imposes on the people, the more unrest it
            stirs up in society. Law is not at all effective in governance; in fact, “as the legal statutes increase,
            the criminals multiply” (Lao Zi, ch. 57). And “the reason that the people are hard to govern is that
            the ruler initiates action.” The classical Daoists were anarchists who thought that most of the misfortunes
            of the people were caused by the ruler and the state: “The reason that the people are starving is because
            the ruler consumes too much taxes” (Lao Zi, ch. 75).
          


          
            For the Daoists, the ideal society is
          


          
            a small country with very few people…. Let the people mind death and not migrate far. … Let the people
            revert back to practice rope knotting. Let them be satisfied with their food … and happy with their
            customs. Although neighboring countries are within the range of vision, and the crowing of chickens and the
            barking of dogs can be heard, the people will not communicate with one another even while they grow old and
            die. (Lao Zi, ch. 80)
          


          
            The Daoists were pacifists: “Weapons are instruments of evil omen” (Lao
            Zi, ch. 31).
          


          
            The Daoist philosophy is best suited for hermits and recluses who are disgusted or disillusioned with
            politics and officialdom. Daoists believed that the simple life of a commoner is more satisfying than all
            the pomp and glitter enjoyed by a senior minister. In Zhuang Zi’s work there are stories of wise men who
            refused to take the office of prime minister and rejected the offer of the throne (Zhuang Zi, ch.
            17).
          


          
            Although the Daoist school of pre-Qin philosophy has often been identified as naturalist and even
            anarchist, it also has a very pragmatic and manipulative side that is oriented toward Realpolitik. This
            aspect attracted and inspired the Legalists. As renowned Han dynasty historian Ban Gu observed: “The
            scholars of the Daoist school came from the official historians. They recorded the Way (dao) leading
            to success and failure, survival and extinction, disaster and prosperity, from the ancient times to the
            present… . Their doctrines are the art of ruling” (Han shu, ch. 30). The book Lao Zi, or
            Daode jing, contains many passages that advocate the principles of governance for the ruler. In Lao
            Zi’s vocabulary the Sage is identical with the ruler. The ideal Daoist Sage has no compassion for the
            ordinary human being. The Sage treats the people just as nature treats all creatures: “Heaven and Earth are
            not humane, they treat all myriads of things as [sacrificial] straw dogs. The Sage is not humane, he treats
            all the people as [sacrificial] straw dogs” (Lao Zi, ch. 5).
          


          
            Though the passivity of Daoism is in stark contrast with the political activism of the Legalist school,
            many Daoist ideas were reinterpreted by the Legalists. Eminent members of the Legalist school such as Shen
            Dao, Shen Buhai, and Han Fei took over the Daoist principle of passive wuwei (nonaction) and
            transformed it into the prescription that the ruler should fully enjoy himself in earthly delights and
            extravagant luxury but leave the detailed routine of governance over the common people to his ministers,
            over whom he retained complete control by the use of statecraft.
          


          
            Unlike Lao Zi, the Legalists never believed that the common people can ever live
            together in harmony when left to their own devices. But some of the Daoist way of governance also appealed
            to the Legalists. In essence, the Daoist way of ruling is to maintain an ignorant populace.
          


          
            The Sage rules his people thus: he empties their minds, and fills their bellies; he weakens their volition,
            and strengthens their bones. He strives always to keep the people devoid of intelligence and desire. He
            keeps the intelligent in fear to meddle, and everything is regulated. (Lao Zi, ch. 3)
          


          
            The ancient masters in the practice of the Dao did not enlighten the people but fooled them. If the people
            are difficult to govern, it is because they have too much knowledge. (Lao Zi, ch. 65)
          


          
            With the aid of the creative reinterpretation of the Legalists, such Daoist insights evolved into
            components of the Legalist manipulative shu (statecraft).
          


          
            The close relation between the Daoists and the Legalists was quite evident to Chinese scholars in ancient
            times. During the Han dynasty (206 B.C.–A.D. 220) Guan Zhong was still listed
            as a Daoist (Han shu, ch. 30), and only since the Jin dynasty (A.D. 265–420) was the
            book Guan Zi listed as a work of the Legalist school. In the work of the greatest Legalist, Han
            Fei Zi, there are two long essays expounding the ideas of Lao Zi in terms of the Legalist
            interpretation (Han Fei Zi, chs. 20, 21). The great historian Sima Qian, who lived in the early Han
            dynasty, placed the biographies of the founders of Daoism, Lao Zi and Zhuang Zi, together with those of the
            Legalists Shen Buhai and Han Fei in the same chapter of Shi ji (ch. 63). Sima Qian also asserted
            that these latter two great Legalists owed their intellectual origins to the teachings of a branch of the
            Daoist school called the Huang-Lao school, or the school of the Yellow Emperor and Lao Zi. “The learning of
            Master Shen [Buhai] was based on the Huang-Lao [school]” and “Han Fei was a noble of the Han state … [his]
            learning originated from the Huang-Lao [school]” (Shi ji, ch. 63). Sima
            Qian also wrote that the Legalist “Shen Dao was a man of the Zhao state … [who] studied the craft of the
            Huang-Lao [school]” (Shi ji, ch. 74). The great Daoist Zhuang Zi identified Shen Dao as a serious
            scholar of the doctrines of the Daoist school (Zhuang Zi, ch. 33).
          


          
            The Huang-Lao school was a variant of the Daoist school. The earliest historical records of the Huang-Lao
            school are those of Sima Qian. Huang refers to the legendary Yellow Emperor (Huang di) whose writings were
            actually the work of scholars who lived during the Warring States period; and Lao refers to Lao Zi, the
            founder of the Daoist school. The Huang-Lao school had a very close intellectual relationship with the
            Legalists. As a contemporary Chinese scholar pointed out, when Sima Qian “said that [the learning of] Shen
            [Buhai] and Han [Fei] originated from the Huang-Lao, the focus was on the Legalistic Huang but not on the
            Daoist Lao,” and “whenever he referred to those who originated from the Huang-Lao or studied Huang-Lao,
            they were all Legalists” (Tan Lan 1975). Quotations from the alleged writings of Huang-di can be found in
            some important classics written during the Han dynasty, such as Chunqiu fanlu, Huainan Zi, and
            Shuoyuan. After the short-lived Sui dynasty (A.D. 581–618), few of Huang’s documents
            survived. The important text of the Huang-Lao school, Huangdi sijing, was found during excavation of
            a Han tomb in 1973. Some scholars believe that the Huang-Lao school was formed during the middle of the
            Warring States period, in about 400 B.C., and was the forerunner of the Legalist school
            (Tang Lan 1975). This would place the Huang-Lao school as the bridge between the Daoists and the Legalists.
            Others contend that the Huang-Lao school was formed later, around or after the late Warring States period
            (Lin Congshun 1990; Wu Guang 1985).3 However, there is consensus that the
            Daoist school preceded the other two schools and that there was very close intellectual affinity between
            the Huang-Lao and the Legalist schools.
          


          
            The writings imputed to the Yellow Emperor of the Huang-Lao school share some themes with the Legalists,
            such as the supremacy of the ruler and the absolute obedience of the subjects. In
            Jingfa, one of the four Huang-Lao documents found in 1973, there is a passage describing what an
            ideal polity should be like:
          


          
            The ruler stands facing south. His ministers are somber and reverential; none dare to hide [any secret]
            from him. The inferiors are obedient and dare not hide [any secret] from their superiors. The myriad people
            live in peace and harmony, and are eager to serve their ruler. Possessing a vast territory, a teeming
            population, and a strong army, the ruler is matchless in the world. (Tan Lan 1975, appendix 2)
          


          
            Although there is a naturalistic tone in the text of Hucingdi sijing that distinguishes it from the
            work of the Legalists, there also are many other aspects that show that the Huang-Lao school is
            predominantly Legalistic in character. Both the Legalist school and the Huang-Lao school can be regarded as
            variants of Daoist teaching. Although there are a number of major differences among these three schools,
            their names were sometimes used interchangeably in ancient Chinese classics. The Huang-Lao school was
            especially influential among the governing elite during the early period of the Han dynasty.
          

        


        
          Affinity with the Confucians


          
            It has been customary to depict the teachings of the Confucians as diametrically opposed to those of the
            Legalists. Confucius rarely talked of power and law, but strongly advocated governance by humaneness
            (ren) and justice (yi), and rule by decorum (li) and moral persuasion. The Confucians
            believed that the ruler has a moral obligation to care for his subjects and propounded the rule of the Sage
            king, who was not unlike Plato’s philosopher king in The Republic. However, the Confucians appear to
            have influenced the Legalists intellectually.
          


          
            Indisputably, Confucius (551–479 B.C.) has been the most influential Chinese philosopher in
            history. For Confucius the most important value is ren (humaneness), which
            was defined by him variously as “love of men” (Lun yu, ch. 12.22), “do not do unto others what you
            do not want others to do unto you” (Lun yu, ch. 15.23), and “humility, tolerance, good faith,
            diligence and kindness” (Lun yu, ch. 17.6). Thus ren can be seen as equivalent to a
            combination of benevolence, virtue, compassion, love, and kindness. This, Confucius asserted, is a supreme
            value that all humans should cultivate and aspire to through education, moral persuasion, and good example.
            Confucius believed that the realization of humaneness must be channeled through li (decorum, rites,
            propriety, or norm). Therefore, “to restrain oneself and return to propriety is humaneness” (Lun yu,
            ch. 12.1).
          


          
            In stark contrast with the Legalists, Confucius believed that decorum and moral persuasion are much more
            important than penal law in governing. “Lead the people by administrative measures and regulate them by
            penal punishment, the people will not commit crimes but have no sense of shame. Lead the people by virtue
            and regulate them by decorum, they will have a sense of shame and be upright” (Lun yu, ch. 2.3).
          


          
            According to Confucius, the most important social relations are those between the ruler and his subjects
            and between parents and their offspring. While the superiors (ruler and parents) should treat their
            inferiors (subjects and offspring) with kindness and courtesy, the inferiors owe unconditional loyalty and
            obedience to their superiors (Lun yu, ch. 12.11).
          


          
            In contrast, the Legalists were convinced of the futility of humaneness and justice and never tired of
            pointing out that such teaching is impractical. The early Legalists also energetically advised the rulers
            to suppress the Confucians. Historically, the relations between these two schools of thought were depicted
            as totally in conflict. The ignominious fall of the Legalist Qin empire led many later Confucians to
            condemn the Legalists.
          


          
            Although there appear to be irreconcilable differences between Legalist tenets and classical Confucianism,
            many eminent Legalists had a close intellectual affinity with the Confucians and could trace their
            apprenticeship directly to the Confucian school. The Legalist Wu Qi studied under
            the eminent Confucians Zi Xia and Zen Zi, who were both direct disciples of Confucius (Shi ji, chs.
            65, 121). Li Kui also was a student of the great Confucian Zi Xia (Han Shu, ch. 32). And Shang Yang
            was a student of Li Kui. The greatest Legalist, Han Fei, and the first prime minister of the first Chinese
            totalitarian empire, the Qin dynasty, Li Si, were both students of the eminent Confucian Xun Zi (Shi
            ji, chs. 63, 74). As mentioned earlier, even Confucius himself had great praise for Guan Zhong,
            although the great Master disagreed with the latter on some finer points of proper decorum (Lun yu,
            ch. 14). Clearly Confucianism must have had some impact on the Legalists.
          


          
            Notwithstanding the deep humanism of the Confucians, there are some authoritarian elements in this school
            of thought that appealed to the Legalist mind-set. The Confucian tenet of unconditional obedience and
            loyalty of subjects to the omnipotent ruler is quite consistent with Legalist absolutism. The Confucians
            conceived of decorum or rite as a social norm of proper human behavior. As rules of conduct, the Legalist
            fa (law) can be regarded as an extension of the Confucian li (decorum). The great Confucian
            Xun Zi emphasized the multiple functions of decorum to such an extent that it appears to be almost
            identical to what the Legalists conceived of as law: “Decorum is what the ruler utilizes as legal form to
            set measure for the conduct of the various ministers” (Xun Zi, ch. 8), and “those who emphasize
            decorum and respect the virtuous will become kings, and those who stress law and love the people will
            become the hegemon” (Xun Zi, ch. 16). The close relation between decorum and law was acknowledged by
            the Legalists: “Because the human hearts were unruly, therefore the law was established. Law was derived
            from decorum, and decorum was derived from the mores” (Guan Zi, ch. 12). It is significant that Xun
            Zi, who emphasized li more than any other classical Confucian, was the master of the two eminent
            Legalists Han Fei and Li Si. Xun Zi’s insistence that “human nature is evil” (Xun Zi, ch. 23) also
            left a great impression on his two disciples.
          


          
            The ideal of a centralized and unified polity under the rule of a single
            absolutist monarch was expounded by the Confucians and later passed on to the Legalists. The Confucian
            tenet of subjects’ moral obligation of subordination to the ruler is consistent with the Legalist doctrine
            of the supremacy of the ruler. The Confucian principle of meritocracy, as opposed to the hereditary
            principle, is consistent with the Legalist “reform” that helped the ruler to crush the hereditary
            aristocracy and replace it with his own bureaucracy. Even the Confucian ideal of a benevolent and
            paternalistic absolutist government that provides everything for its subjects can be smoothly transformed
            into a Legalist all-powerful state that controls all aspects of social life.
          

        


        
          Affinity with the Moists


          
            The Moist school preached universal love and peaceful coexistence among the states. The founder of this
            school, Mo Di or Mo Zi, flourished in about the late fifth century B.C. This school has been
            regarded as the most populist-oriented among the ancient Chinese schools of philosophy. Mo Zi was an active
            pacifist who traveled to various states to implement his agenda for “international” peace. The Moists
            preached universal love as a remedy to cure all the ills of constant strife among the Warring States. They
            also advocated a frugal way of life and were strongly opposed to luxury and extravagance.
          


          
            Living during the Warring States period, when interstate wars were part of everyday life, Mo Zi felt that
            war was a major evil, and he preached nonaggression. He tried to persuade the rulers of various states to
            cease invading other states, because war would not bring any benefit but only impose hardship on the common
            people. In war, the aggressors could never gain more resources than they lost, and wars would weaken the
            aggresssors’ own states and provide the opportunity for other states to invade them (Mo Zi,
            feigong).
          


          
            Mo Zi believed that all the social chaos and interstate warfare would be eliminated if only the people were
            to love each other. He advocated the principle of universal love and tried to convince politicians that the
            implementation of this principle would eliminate wars among the states. “Each of
            the various lords loves his state but does not love other states. Therefore, each invades other states to
            benefit his own state. Herein lies the origin of the chaos of the world. All this is caused by people not
            loving each other…. If there were universal love in the world, the states would not invade other states,
            families would not steal from other families … then the world would be well ordered” (Mo Zi, jian-ai
            a).
          


          
            Mo Zi thought that countries went to war also because of the spread of excessive conspicuous consumption
            among the rulers. If the rulers were to limit their desire for pompous display and practice frugality, then
            the common people would all be able to live in plenty and no war would arise. “Be rid of useless
            consumption; this constitutes the way of the Sage King and the great benefit of the world” (Mo Zi,
            jieyong a).
          


          
            Frugality is a central theme in Mo Zi’s writings. Mo Zi believed that most ceremonies were useless and
            harmful to the poor people. This was one of the reasons why he opposed the Confucians, who emphasized the
            function of rites. Mo Zi advocated against spending exorbitantly on funerals, prolonged time in mourning,
            the use of resources on ostentatious rites, and the unnecessary expense of energy on musical performance,
            because all these ceremonial displays diverted useful resources from the truly needy (Mo Zi, jieyong,
            feiyue, gongmeng).
          


          
            Although the Moists’ sincere efforts at promoting peace and egalitarian principles were in apparent
            contradiction with the approach of the warlike Legalists, the Moist school had another side, which favored
            extreme absolutism. The Legalists apparently took over and elaborated upon some major authoritarian tenets
            of the Moist school.
          


          
            The Moists believed in the divine rights of the King. According to Mo Zi, the ruler has divine rights
            because he is mandated by Heaven, which “chose the most worthy in the world and established him as the Son
            of Heaven.” Therefore the will of the ruler represents the will of Heaven. Hence the ruler, as the Son of
            Heaven, enjoys the highest authority, and the people must obey his commands.
          


          
            Furthermore, Mo Zi believed that the ruler’s domain of jurisdiction is
            all-encompassing and must not be confined to human action but should extend to the minds of the subjects.
            This is called the principle of “identification with the superior” (shangtong). According to this
            principle, the ultimate moral authority lies in the hand of the Son of Heaven. With the sole exception of
            the Son of Heaven, everyone should have a superior, who will dictate to the commoners how they should
            think. “What the superior thinks as right, all should consider it right. What the superior thinks as wrong,
            all should consider it wrong” (Mo Zi, shangtong a). Thus, blessed by the mandate of Heaven,
            the ruler has the ultimate authority to set up moral standards and law. The subjects must submit to the
            moral authority and obey the normative prescription of the ruler, since he is the only one who can
            communicate with divinity.
          


          
            To maintain social order, the people must also report everything to the ruler or his officials. “Anyone who
            witnesses a crime but fails to report it is committing the same crime” (Mo Zi, shangtong c). Thus an
            informer network should be established so that “all people under heaven will tremble with fear and be
            afraid of doing wrong. Hence, all will say that the hearing and sight of the Son of Heaven are indeed
            divine” (Mo Zi, ch. 2b).
          


          
            It seems ironic that some of the authoritarian ideas of the Legalists were inspired by the “egalitarian and
            pacifist” Moist school, which advocated tenets such as establishing a mutual informer network among the
            people, the ruler as the final arbiter of morals, and the absolute submission of the subjects to the ruler.
          


          
            Although it may seem paradoxical that the Legalists had intellectual affinities with other major schools
            whose basic beliefs on some important issues were diametrically opposed to the Legalists’, this should be
            understandable, given the historical context, which was conducive to intellectual crossbreeding.
          


          
            The Chinese pre-Qin Legalists were no fanatical ideologues, outlandish demagogues, or impractical scholars.
            Almost all prominent Legalists were highly positioned government officials. Guan
            Zhong was the prime minister of the Qi state; Li Kui was the prime minister of the Wei state; Wu Qi was a
            senior minister of the Chu state; Shang Yang was the prime minister of the Qin state; Shen Buhai was the
            chancellor of the Han state; Shen Dao was a senior official of the Qi state; and Li Si was the prime
            minister of the Qin empire. As chief state administrators, the Legalists were able to put their ideas into
            practice.
          


          
            The focus of the Legalists’ intellectual pursuit may be concisely summarized thus: to enhance and maintain
            the ruler’s supreme authority and power by the institution of penal law and the application of statecraft.
            The central themes of the Legalists’ writings are power (shi), law (fa), and statecraft
            (shu). Various Legalists gave prominence to different themes; Shen Dao emphasized power and law,
            Shang Yang stressed law, whereas Shen Buhai advocated statecraft, and Han Fei provided a most comprehensive
            synthesis of all three elements. The writing and practice of the Legalists all shared these same three
            common themes, which lie at the core of their political philosophy.
          


          
            The Legalists were the early developers of the science of state administration in China. They perfected
            manipulative statecraft into an art that remained unsurpassed for many centuries. Unlike other scholars of
            their time, they did not derive their tenets from lofty ethical principles or fill their writings with
            moral speculations. They rejected the dogmatism of their contemporaries, and their astute observations were
            based on what they claimed were the “actual facts of the existing world” (Han Fei Zi, ch. 46).
          


          
            The Legalists believed that to ensure the domination of the ruler over his subjects, his power must extend
            to all aspects of social life—that is, he must have total control. They not only formulated justification
            for their ideal totalitarian social order but also devised a blueprint of political institutions, policy
            programs, and specific measures to realize their political ideal. The political institution-building
            process of the Qin state during the late Warring States period and the Qin dynasty after national
            unification was guided by Legalist principles. The implementation of their program produced a Chinese bureaucratic empire that was the prototype of modern totalitarianism. The
            Chinese imperial political system was actually an intellectual product of the Legalist political
            philosophy.
          


          
            The work of the Legalists served as textbook for high government officials and emperors during the Chinese
            imperial era. This is one of the factors that contribute to its permanence in Chinese politics.
          


          
            It is no exaggeration to assert that Legalist tenets not only guided the politics of the Chinese imperial
            era but also informed the institution building and political action of the elite of the Chinese Communist
            Party, whose foremost member was Mao Zedong.
          

        

      

    


    
      Notes


      
        1. Some scholars believe that Li Kui and Li Ke were the same person (Guo Moruo 1961, 315), whereas
        others assert the contrary (Yang Kuan 1980, 171). According to Han shu, Li Ke was a student of the
        Confucian Zi Xia (Han shu, ch. 32).
      


      
        2. The following traces major affinities between the Legalists with the other schools, and what ideas
        the former absorbed from the latter. This does not mean that there are no important differences between the
        Legalist school and the others—Daoist, Moist, and Confucian. A full account of their differences is beyond the
        confines of this volume, whose major theme is the Legalist school.
      


      
        3. For the original text of Huangdi sijing and its interpretation see Tang Lan (1975), who
        believes in the close affinity of the Legalists and the Huang-Lao school and even argues that this ancient text
        was a Legalist writing. For a general account of the Huang-Lao school see Chen Ligui (1991). For an English
        exposition of the thought of the Huang-Lao school see Peerenboom (1993), which emphasizes the differences
        between this school and others, including the Legalists and the Confucians.
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      The Primacy of Power

    

    
       
    


    
       
    


    
      
        One central theme that is shared by the writings of all the Legalists is the primacy of power (shi). For
        these ancient Chinese political pundits, nothing is more important than the possession of power.
      


      
        In the Legalist conception, the unique feature that distinguishes the ruler from ordinary mortals is the
        possession of power, and a ruler’s power is regarded as the ability to. issue and enforce his command.
      


      
        The ruler is respected because of his [power to] command. (Shen Buhai, ch. 7)1
      


      
        Anticipating modern Western social scientists who lived more than twenty-two hundred years later, the Legalists
        defined power as the ability to impose one’s will on others and to have one’s command obeyed despite
        opposition.2 The Legalists believed that the essence of power is command over
        men, not over things. In other words, power is the ability to make people do what the powerholder wants them to
        do. Power is the capability to impose one’s will on others. The gravity of a ruler’s dominating status is
        evidenced when he “faces south and assumes the position of the King, then his command will be implemented and
        his proscription will be enforced” (Shen Zi, weide). The Legalists conceived of power primarily as the
        capacity to dominate others.
      


      
        Compared with other schools of pre-Qin philosophy, the major distinctive characteristic of the Legalist
        teaching is its unabashed insistence on the superordinate status of the ruler and the subor-dinate position of his ministers and the ordinary people. The intellectual endeavor of the Legalists
        is totally directed toward assisting the ruler to maintain his status of domination. This is the major reason
        that during the subsequent twenty-two centuries of imperial China, most if not all Chinese emperors found
        Legalist doctrines so appealing.
      


      
        Forms of Power


        
          For the Legalists, power has both a structural and a substantive connotation. The Chinese character
          shi denotes both power and potential. Structurally, shi, or potential, means one’s domination
          of others by virtue of one’s position or status. Substantively, shi, or power, denotes the physical
          resources and means at one’s disposal to impose one’s will on others. Thus shi denotes both the status
          of domination (authority) and the resources at its command (power).
        


        
          Power as Authority, or the Status of Domination


          
            The Chinese character shi was often used by the Legalists to denote the position of domination, or
            superordination (Herrschaft) in Weberian-Parsonsian terminology, within social relationships. In the
            structural sense, shi has almost the identical meaning of “authority.” The Legalists believed that
            authority is also a form of power because its commands human resources and physical forms of power, and
            because of its potential to mobilize power. This potential is derived from an incumbent’s status and
            position as recognized by the subjects.
          


          
            The floating snake travels by the support of the fog and the flying dragon is carried by the cloud. When
            the cloud dissipates and the fog dissolves, they [the snake and the dragon] are no better than the
            earthworms, because they have lost their vehicle [of power]…. Virtue alone is not capable of exacting
            obedience from the dissolute, whereas the position of power is enough to command the virtuous. (Shen Zi,
            weide)
          


          
            If a person has talent but is deprived of power, though virtuous, he is not
            capable of controlling the profligate. A short staff erected atop a high mountain can dominate a valley
            more than a thousand yards deep; this is not due to the stature of the staff but due to its exalted
            position. (Han Fei Zi, ch. 28)
          


          
            The position of domination, or authority, as a form of power is the capability to issue commands and
            dispense punishments and rewards.
          


          
            The ruler occupies the position of power to control the people, he possesses the wealth of the state and
            holds the handles to dispense lavish rewards and severe punishments, and employs statecraft to illumine
            [the true nature of affairs]. (Han Fei Zi, ch. 49)
          


          
            In Guan Zi, this authority is described thus:
          


          
            The wise king has at his command six [powers, namely]: of granting life, of execution of life, of granting
            wealth, of impoverishment, of demotion of status, and of promotion of status. These are the six handles
            that the ruler holds. (Guan Zi, ch. 45)
          


          
            In essence, political power is coercive. For the Legalists, authority, as a form of power, is ultimately
            the capacity to inflict punishment. However, to be effective, coercive power must often be supplemented by
            the power to grant rewards. Rewards reinforce the effects of punishment. This theme will be discussed
            further later.
          


          
            The concept of authority as legitimized power is quite foreign to the Legalists. They believed that the
            holding and exercise of power really needs no other moral or legal justification. For the Legalists, power
            is indistinguishable from authority. The status of holding power is its own legitimation. The ordinary
            people obey the command of the ruler because they are fully cognizant of his power to inflict punishment on
            them. Men are prone to be compliant to authority when they feel it is backed by coercive power. As has been
            mentioned, in the Legalist terminology, which is also consistent with the Chinese
            ancient vocabulary, power and authority were represented by the same character, shi.
          


          
            According to the Legalists, the ruler is anyone occupying the position of power and authority. The
            incumbency to this supreme position does not require any moral basis or popular consent; neither does it
            depend on the incumbent’s personal virtuousness or his excellent intellectual capacity. The ruler is simply
            anyone who happens to be in the position of power and able to hold on to power. Power itself is the best
            justification of the authority of the one who holds power.
          


          
            When Jie [an infamous tyrant] was the Son of Heaven, he was capable of ruling the world. This was not
            because of his worthiness but due to his position of great power. When Yao [a legendary Sage king] was a
            mere private individual, he could not even supervise three families. This was not because he was dissolute
            but due to his inferior status…. Therefore, a short tree can dominate a tall tree when placed at a high
            position; the dissolute can rule over the worthy by his position of power. (Han Fei Zi, ch. 28)
          

        


        
          Physical and Human Resources as Forms of Power


          
            As conceptualized by the Legalists, substantive forms of power consist of material and human resources. The
            major specific categories of substantive power include military force, legal organs for the imposition of
            penal punishment, a viable agricultural economy, teeming population, and various means of coercion.
          


          
            Ultimately, the most important and basic form of political power is naked physical force at the command of
            the ruler. When physical force or threat of coercion is employed by the ruler, he is capable of exacting
            compliance and submission from the governed. This is the reason why all Legalists stressed the importance
            of cultivating military force, which will enable the ruler to dominate his subjects and to conquer other
            states. Therefore the Legalists often reminded the ruler that only the one whose state “has more force will
            be the king” (Shangjun shu, ch. 4).
          


          
            For the Legalist, power, as force to inflict punishment, is the source of all
            social values. “Punishment produces force, force produces strength, strength produces awe, awe produces
            grace; hence grace is a product of force” (Shangjun shu, ch. 4).3 For this reason the
            Legalists valued force—physical power—above everything else. Hence military force is the primary form of
            power to be cultivated by the ruler as his first priority.
          


          
            In times of peace the state is rich, in times of trouble the army is strong. These are called the ruler’s
            resources. (Han Fei Zi, ch. 49)
          


          
            Tigers and panthers can overcome men and dominate other animals with their claws and fangs…. The
            predominant power of the ruler is his claws and fangs. … It is his awesome power that enables the ruler of
            ten thousand chariots to conquer the various lords and rule over the world. Power is the muscle of the
            ruler of men. (Han Fei Zi, ch. 52)
          


          
            In addition to military power, an affluent agricultural economy and a teeming population are also important
            forms of power because these serve as basic building blocks for the establishment and maintenance of the
            military force. Without a teeming horde of docile subjects the ruler has no one to be recruited into his
            army and no one to work in the fields and shops, and without an ample supply of food and weapons the ruler
            cannot feed his soldiers and court.
          


          
            A state’s security and a ruler’s prestigious stature depend on a productive agriculture and a strong combat
            force.(Shangjun shu, ch. 3)
          


          
            An extensive territory, an affluent economy, a teeming population, and a strong army—these are the
            foundation of the hegemon prince. (Guan Zi, ch. 15)
          


          
            [The ancient rulers] all ruled over the world as kings because their states were affluent and had plentiful
            grain. (Shen Buhai, ch. 12)
          


          
            To maintain a “strong army and an affluent state” (fuguo qian-bing) is a fundamental state policy
            that has been consistently advocated by all Legalists and statesmen throughout
            Chinese history, from the fourth century B.C. to the contemporary period. This has been a
            perennial political agenda and most reiterated political slogan advocated by all statist Chinese officials
            and scholars, regardless of their factional affiliation or position in the ideological spectrum, whether
            “reformist” or orthodox, progressive or conservative.
          


          
            For the Legalists it was self-evident that within an unstable “international” environment a strong standing
            army serves as the only effective deterrence against foreign aggression. On the domestic front, to ensure
            routine internal compliance, the ruler needs additional coercive means at his disposal in order to impose
            penal punishment on deviant subjects; these include the law and the courts. This will be dealt with in more
            depth in chapter 4.
          

        


        
          Intelligence as a Form of Power


          
            The Legalists were quite aware that if the power of the ruler were to be maximized, then his strong
            “muscles” and sharp “fangs” and “claws” must be supplemented with “eyes and ears” to guide them. To utilize
            coercive power effectively, the state must first target the objects of suppression precisely. Thus the
            Legalists were also concerned with the “power of intelligence,” which should be actively cultivated.
          


          
            If [the ruler] does not depend on his power but relies solely on his own ears for intelligence, he will
            hear very little. This is not the wise way [of ruling]. The wise ruler so arranges matters that the world
            has no alternative but to listen for him and to watch for him. Thus the ruler can reside in the deep palace
            but his light illumines the four seas; and the world cannot hide from him nor scheme against him. This is
            because the way of treachery has been eliminated and the power of intelligence enhanced. (Han Fei
            Zi, ch. 14)
          


          
            The Legalists suggested that this “power of intelligence” of the ruler should be constructed in the form of
            a pervasive informer network. This omnipresent informer network conceived by the
            Legalists is much more inclusive than any state agency staffed with professional operatives and special
            agents; ideally it includes the total populace. The Legalists knew that no intelligence system can be more
            effective than a whole society of informers. Through the establishment of such an all-encompassing informer
            network permeating all corners of society, the ruler will be able to monitor each subject because by
            “watching through the eyes of the whole world, then there is nothing he cannot see; listening through the
            ears of the whole world, then there is nothing he cannot hear” (Guan Zi, ch. 55).
          


          
            The ruler watches through the eyes of all the country, therefore he is most discerning; he also listens
            through the ears of all the country, therefore he is most intelligent. (Han Fei Zi, ch. 43)
          


          
            There is no escape for any culprit from such a spy network.
          


          
            The purpose of creating such a pervasive informer network is to turn each subject into an informer of the
            state. When every person is watching everyone else for the state, even the mere thought of defiance against
            the ruler and his state will be strangled.
          


          
            To realize this goal, the ruler must implement measures to ensure that the common people will have no
            option but to inform on and denounce each other. A pervasive informer network can be built up by using the
            primary powers of reward and punishment. Informers should be rewarded, and those who refuse to inform
            should be punished. This can be realized simply by ensuring that “severe punishment [will be imposed] for
            concealing crime and lavish reward [will be granted] for informing” (Han Fei Zi, ch. 14). And, of
            course, “When denouncing crime is rewarded, then even a small misdemeanor will be reported” (Shangjun
            shu, ch. 7).
          


          
            To reinforce the informer system, under the supervision of the state the whole country should be organized
            like a large army camp by dividing the population into groups; within each smaller group each member is
            responsible for the deviant acts of every other member of the group. Those who inform against another
            should be amply rewarded, whereas those who deliberately fail to report another’s
            crime would be punished as though they have committed the same crime. According to Han Fei, such a program
            was actually put into effect in the Qin state when Shang Yang served as its chancellor.
          


          
            When Gongsun Yang [Shang Yang] administered the Qin state, mutual responsibility and surveillance were
            instituted. People were organized into groups of five and ten households and would receive the same
            punishment [for the crimes committed by others within the group]. The reward [for denouncing crime] was
            generous and prompt. The punishment for [committing or failing to report] crime was harsh and swift.
            (Han Fei Zi, ch. 43)
          


          
            The well-planned implementation by a centralized state of such massive behavioral conditioning through the
            use of punishment and reward would inevitably lead to the formation of a country of informers. Only then
            would the ruler feel secure in his deep luxurious palace because he knew anyone who dared to oppose him
            would be exposed and hunted down. Such a widespread informer network has the added merit of spreading fear
            and mutual suspicion among the subject population. When everyone is obliged and encouraged to inform on
            everyone else, there is little likelihood that the people will form close relationships or autonomous
            groups that might challenge the authority of the ruler. Private familial bonds and personal relationships
            must be subordinated to unconditional loyalty to the ruler and his state.
          


          
            In a well-governed country, spouses and friends must not tolerate or conceal crime and misdeeds committed
            by others among them … the people must not cover up for each other. (Shangjun shu, ch. 24)
          


          
            More than two thousand years ago, the Legalists understood that the stability of a totalitarian state
            depends on an atomized populace with minimal personal ties. When a pervasive atmosphere of mutual distrust
            is generated among the common people, then the possibility of any organized civil association, which
            may threaten the dominant status of the ruler, is removed. When a pervasive
            countrywide informer network is put into effect, any potential challenge to the status quo will be
            instantly reported to the relevant state agency and swiftly liquidated.
          


          
            The Legalists were confident that once such an informer system is firmly installed, all opposition will be
            uprooted. Every subject will be constantly aware that her or his every misdemeanor will be instantly
            reported by friends and neighbors to the authority, and she or he is also obliged under threat of
            punishment to report the deviant behavior of others, including relatives, friends, and neighbors. This
            common understanding will further inhibit all deviant activities because all the subjects realize the ruler
            is omnipresent and has access to the privacy of each individual. Thus the ruler can now enjoy all worldly
            pleasures without having to trouble himself with trifling, mundane matters. He can now rest assured that
            his officials will remain loyal and can take care of specific routine affairs.
          


          
            A sage ruler is one who sees everything. Therefore, the officials dare not engage in treacherous deeds and
            the people dare not misbehave. Then the ruler of men can repose in his comfortable bed while soft music is
            played by the orchestra and the world is well governed. (Shangjun shu, ch. 18)
          


          
            The wise ruler reposes above in nonaction, while the subjects tremble below in fear. (Han Fei Zi,
            ch. 5)
          


          
            In the documents of the Huang-Lao school, which was closely related to the Legalist school, the same
            condition is described:
          


          
            The ruler stands facing south. His ministers are somber and reverential; none dares to hide [any secret]
            from him. The inferiors are obedient and dare not hide [any secret] from their superiors. (Huangdi
            sijing, Jingfa-liufen)
          


          
            This is what the power of intelligence can do for the ruler.
          


          
            As noted in chapter 2, the plan to
            establish a pervasive, omnipresent informer system was first advocated by Mo Zi
            (Mo Zi, shangtong). This idea was borrowed and expanded by the Legalists.
          


          
            The establishment of a informer network on such a massive scale can be regarded as the equivalent of the
            application of the mobilization technique of the “mass line” in modern totalitarian countries.
          

        

      


      
        Power as Ultimate Goal and Value


        
          For the Legalists, wealth and splendor, fame and prestige, extravagance and worldly pleasure are all
          worthless in front of naked power. With power, one can acquire everything of earthly value. Without power,
          whatever one has will be in permanent danger of being taken away.
        


        
          The Legalists believed that the most important and valuable asset of a ruler is his power (shi). It is
          the possession of power that alone distinguishes the ruler from his humble subjects. The Legalists constantly
          remind the ruler that
        


        
          The ruler of men is the ruler by virtue of his power. (Guan Zi, ch. 16)
        


        
           
        


        
          Among the myriads of things in the world, there is nothing more valuable than personal glorification, supreme
          status, greatness of the ruler’s authority, and momentousness of his power. (Han Fei Zi, ch. 4)
        


        
          The Legalists consistently asserted that the ultimate goal of the ruler should be the pursuit and maintenance
          of power, authority, and glory. The ruler should never deviate but must pursue this course single-mindedly.
          Therefore, the Legalists advised the ruler that his greatest priority is the incessant cultivation of power.
          For the Legalists, power is not only a means but also an end in itself. It is power that enables the ruler to
          rule “though unworthy is the master of the worthy, while unwise serves as the standard of the wise” (Han
          Fei Zi, ch. 5).
        


        
          It is only by the possession of power that the ruler is able to rule over his
          subjects. Therefore, “the former kings relied on power” and “valued power” (Shangjun shu, ch. 22).
        


        
          The worst fate that can befall a ruler is the loss of his power, because he will have virtually nothing left.
          Even worse, he will then be placed at the mercy of others. “If the ruler of men lost his power, then he would
          become subordinated by his officials” (Guan Zi, ch. 16). Therefore, power is the ruler’s most valuable
          and dependable asset; “only power and authority can be depended on … virtue and wisdom are insufficient to
          rule over the masses, but possession of power is sufficient to thwart even the worthy and the wise” (Han
          Fei Zi, ch. 40).
        


        
          According to the Legalists, power is the ultimate goal and value in the world.
        


        
          The first priority of the ruler should be the cultivation of force, which is the primary form of power. The
          possession of force elevates the ruler above others.
        


        
          The [ruler who has] more force will receive submission from men; the [men with] less force must submit to
          other men. Therefore the wise ruler cultivates force. (Han Fei Zi, ch. 50)
        


        
          This is especially true when states contend for supremacy and there is no established “international” order,
          as in the Warring States period. In such a time of political chaos, moral norms and worldly wisdom are of
          little practical value. Moreover, the standard of human behavior changes with the passage of time.
        


        
          In the ancient times people competed to be more moral, in the middle ages men strove to be more sagacious, at
          the present the struggle is to possess more force. (Han Fei Zi, chs. 47, 49)
        


        
          Once a ruler consolidates his power, he must never repose but must use it to further enhance his authority
          and status. Power is not an ornament merely to be displayed; instead, it is to be ruthlessly applied. Indeed,
          power can be maintained only by its constant application. For the Legalists, the exercise of power can
          generate more power. Yet if the ruler fails to utilize power, he faces the constant danger of losing it.
        


        
          If the tigers and panthers did not use their fangs and claws, then they would
          command as little respect as the rats. (Han Fei Zi, ch. 47)
        


        
          After all, what is the use of power if one has no intention of using it? Having power but not using it is
          equivalent to suicide.
        


        
          Power versus Other Values


          
            For the Legalists, political power is the highest value because there is nothing else in the world that can
            provide its possessor with more effectiveness. Wealth is always treated by the Legalists as of secondary
            importance and much inferior to political power. The Legalists knew that power over men is always superior
            to ownership of material possessions. Having more profound understanding about the essence of politics than
            contemporary economic determinists, the ancient Legalists knew that property ownership must depend on the
            endorsement of political power. Political power controls economic power. It seemed common sense to the
            Legalists that the ruler, due to his command of political power, has the authority and the capacity to
            strip men of the wealth of their riches and to grant riches to the indigent. “The wise king has at his
            disposal six [powers, namely]: of … granting wealth, of impoverishment….” (Guan Zi, ch. 45). For
            this reason both the wealthy and the impoverished must obey and serve the ruler.
          


          
            All the people pay tribute to the ruler because they want to influence the possesser of power. “The wealthy
            men come to serve the ruler with gold and jade…. The poor men try to flatter the ruler with respectful
            demeanor and sad countenance” (Guan Zi, ch. 45). But it is the ruler who decides whether to be
            influenced and always reserves the option of revoking his prior decision. The Legalists understood that
            power over men always overrides economic power. Wealth is no match for political power. The sword is
            mightier than gold and material riches.
          


          
            For the Legalists, power has intrinsic value. The pursuit of power really needs
            no other, higher justification. The Legalists admonished rulers repeatedly about the folly and stupidity of
            cultivating benevolence, humaneness, and justice, which all inhibit the accumulation of power. In fact,
            humaneness and justice are quite incompatible with the possession and exercise of power. Power is so
            valuable that only fools would exchange it for anything else.
          


          
            In the pursuit of power, the ruler must never be distracted by any other misguided consideration such as
            “humaneness and justice” (ren yi), because this would not only be useless but also would interfere
            with the application of harsh penal punishment, which is essential for governance. A policy based on the
            pursuit of benevolence would inevitably lead to political dissolution.
          


          
            The humane person can be benevolent to men but cannot make men humane. The just person can love men but
            cannot make men compassionate. Therefore, it is inappropriate to rule the world by humaneness and justice.
            (Shangjun shu, ch. 18)
          


          
            It was the devotion to benevolence and justice that led to the splintering of the Jin state into three
            separate states; whereas the negation [of such policy] made the Qin state strong and well governed. (Han
            Fei Zi, ch. 32)
          


          
            The policy of promoting people of benevolence and righteousness can only lead to social chaos, weakening of
            a country’s strength, and decline of the ruler’s authority. The Legalists referred to humaneness and
            justice, along with literary learning and other virtues, as a country’s “pests and lice” that must be
            shunned at all costs.
          


          
            If a country is beset by the Book of Odes, the Book of Documents, decorum, music,
            philanthropy, education, benevolence, worthiness, literary elegance, and wisdom, then the ruler will not be
            able to defend [his state] or to do battle. (Shangjun shu, ch 3)
          


          
            The Legalists stressed emphatically that the most effective way to govern a country is not with love and
            compassion but with harsh penal punishment. A recurring theme in the writings of the Legalists is the assertion that it is better to be feared than loved, and intimidation is
            more effective than persuasion and benevolence. This tenet is most forcibly expounded by Han Fei.
          


          
            A state official has no love at all for the people, yet his commands are ten thousand times more effective
            and obeyed [more than those of the parents]. The parents cultivate love, yet their commands are totally
            ineffective; whereas an officer employs intimidation, and the people obey [his orders]. It is thus easy to
            decide which strategy should be adopted: intimidation or compassion…. The sage ruler understands this and
            thus does not promote love and compassion but enhances the momentousness of his intimidating power. (Han
            Fei Zi, ch. 46)
          


          
            For the Legalists, the pursuit of self-interest is a basic component of human relationships, and
            selfishness is so pervasive that even parental love is tainted by its presence. Han Fei used infanticide of
            baby daughters to show that “even parents treat their offspring with calculation of gain” and concluded
            that humaneness, love, and benevolence are useless. To rectify the conduct of a delinquent youth, parental
            love, neighborly advice, and teachers’ persuasion are no match for intimidation backed by penal punishment.
            Indeed, love and benevolence were regarded by the Legalists as positively harmful “because people are
            naturally spoiled by love, but are only submissive to intimidating authority” (Han Fei Zi, ch. 46).
            Therefore the ruler would be a fool if he were to treat any of his subjects with love or compassion. The
            wise ruler should not waste energy on such useless folly but instead devote himself to the enhancement of
            his intimidating power (Han Fei Zi, chs. 46, 47, 49, 50).
          


          
            Attacks on morality, benevolence, and ethical norms abound in the works of the eminent Legalists. Contempt
            toward humaneness and justice is accompanied by virulent attacks on the Confucians and the scholars
            (intellectuals), who were branded as useless, parasitic, treacherous, despicable, and dishonorable
            (Shangjun shu, chs. 3, 4, 13, 17; Han Fei Zi, chs. 14, 30, 32, 33, 35,
            44, 46, 49, 50), a topic that will be dealt with later.
          


          
            The fierce denunciation of humaneness and justice is one of the most interesting
            and unique characteristics of the Legalists’ writings. This is consistent with the ultimate goal of
            establishing the power and superordinate status of the ruler. All ethical rules and norms must conform to
            and be superseded by this cardinal principle of the primacy of power. Nothing should stand in the way of
            the pursuit of power, which needs no other moral justification. The end justifies the means. Political
            action and the exercise of political power must never be constrained by social norms, traditional customs,
            ethical considerations, legal constraints, or institutionalized precedents.
          


          
            More than eighteen hundred years before Machiavelli, China’s ancient Legalists advocated the idea that
            political action should not be constrained by morality. They conceived of politics as primarily the pursuit
            of power, and they treated social order as the result of intimidation, coercion, and manipulation. Thus
            these ancient Legalists should be regarded as the true precursors of the modern realists.
          

        


        
          The State as the Vehicle of Power


          
            The Legalists believed if the ruler were to follow their advice and arm himself with power in all its
            forms, he would be invincible. Authority gives him awe-inspiring dignity, the army serves as his fangs and
            claws, a healthy agriculture is his muscle, and the informer network functions as his eyes and ears. Thus
            equipped, the ruler and his state become a Leviathan superhuman creature.
          


          
            To complete the machinery of superordination, the ruler should further establish a legal system to dispense
            punishment, a bureaucracy for administration, and a system of taxation to extract revenue from the
            populace. As institutions of domination, these are, of course, the most important elements of the modern
            state. For the Legalist the state is an instrument of superordination of the ruler.
          


          
            The state is the vehicle of the ruler, whereas power is the horse of the ruler. (Han Fei Zi, chs.
            34, 35)
          


          
            In the case of China, all these elements of the modern state were well
            established by the time of the Warring States period (480–221 B.C.). The Legalist school was
            one of the most important agents that contributed to the state-building process of ancient China.
          

        

      


      
        Attitude Toward the Common People


        
          In their works the Legalists addressed themselves almost exclusively to the rulers. The Legalists were not
          concerned about the ordinary people, who were regarded by these ancient realists as mere expendable physical
          resources. From their perspective, the common people do not have any intrinsic value of their own but only
          instrumental value for the ruler. The people are only the means by which the ruler consolidates his authority
          and power. The Legalists never tired in their efforts to convince rulers that the people are mere human
          resources whose worth consists solely in having the potential to be transformed into soldiers and peasants.
          Clearly the perennial Legalist policy of “strengthening the army and enriching the state” (fuguo
          qianbin) can never be realized without the common people. The population is the raw material to be used
          to build up the ruler’s power in the form of military force, which enables him to conquer others, and the
          labor needed to ensure an abundant food supply and other essentials. The Legalists understood and stressed
          the importance of the people as another variety of physical resource that forms an integral part of the basis
          of the ruler’s power. From the standpoint of the ruler, the people, as subjects, are his personal property,
          tools to serve his purposes and needs. Thus the ruler would “value” and even “love” his people in a peculiar
          royal fashion.
        


        
          Therefore the ruler of men desires to have more people for his own use. … The ruler loves the people because
          they are useful (Guan Zi, ch. 16)
        


        
          The Legalists regarded the relationship between the ruler and the mass of people as analogous to that of the
          shepherd and the flock.
        


        
          The great ruler is the supreme being who domesticates the underlings. The
          underlings have different abilities, which are all useful to the ruler. Thus the great ruler treats the
          talents of the people as resources and domesticates them all. (Shen Zi, minza).
        


        
          The ruler is elevated to such an exalted position that even the great social distance between his senior
          ministers and the ordinary people becomes insignificant in the austere presence of the sovereign. Both the
          ministers and the people are the lowly subjects of the ruler. According to the Legalists, the ruler is the
          shepherd, whereas the ministers—as guard dogs and hunting eagles—and the common people—as sheep and
          cattle—are lumped together as domesticated animals. Thus the Legalists often talked about mumin, or
          “shepherding the people” (Guan Zi, chs.
          1, 3, 16, 17, 30, 51, 53; Shen Zi,
          minza), xuchen or “domesticating the ministers” (Guan Zi, ch. 16; Han Fei Zi, chs. 4, 7, 34, 51), and muchen or “shepherding the ministers”
          (Han Fei Zi, chs. 34, 44).
        


        
          To govern effectively, the ruler must know how to tame and domesticate both the common people and the
          ministers as livestock. Much of the teachings of the Legalists are explications about the art of shepherding
          human beings as domestic animals.
        


        
          He who shepherds the people desires the people to be manageable. … if one has no way to domesticate them,
          then one is unable to restrain them when they escape; if one has no way to shepherd them, then one is unable
          to employ them when they stay. (Guan Zi, ch. 3)
        


        
          To domesticate animals, both punishments and rewards must be used. This is the rationale for the ruler’s not
          only utilizing the whip but also showing his “caring love” for the people, even though he is contemptuous
          about having benevolence and compassion for the common mortals. The ruler’s “loving care” for the people is
          actually that of the shepherd’s “compassion” for his flock and chattels.
        


        
          It is common sense that without a thriving flock of sheep and cattle the master could not survive—hence, the
          “compassion” for these inferior beings. The shepherd’s “loving care” for his flock
          can take various forms. Pragmatically, the flock should be kept healthy and docile. Furthermore, though the
          Legalists vehemently denounced humaneness and justice as harmful to the ruler and the state, they evidently
          knew the practical importance of “winning the hearts of the people” by showing outward benevolence.
        


        
          There is a well-known story about the Legalist Wu Qi that illustrates the nature of the shepherd’s compassion
          for his human flock. Wu Qi was also a military strategist and served once as a general under Marquis Wenhou
          (r. 445–396 B.C.) of the Wei state. Wu Qi was renowned as a benevolent commander who always
          treated his troops with a great show of affection. On the day he learned that one of his soldiers was
          afflicted with an ulcer, he sucked out the pus to relieve the warrior’s pain and suffering. When the mother
          of this soldier heard how her son was cared for by the general, she wept as if her heart were broken. Her
          friends were puzzled and inquired why she was sad when the general showed so much compassion for her son, who
          was only an ordinary soldier. Her reply was: “His late father also used to serve as a soldier under this
          general. When his father suffered the same ailment, the general also sucked out the pus from the ulcer.
          Thereafter, his father always showed exceptional bravery and never retreated on the battlefield. Not long
          after, he was killed in a battle. Now I know for sure that my son will soon die, but I don’t know when or
          where” (Han Fei Zi, ch. 32; Shi ji, ch. 65). This story is a good illustration of why and how
          the ruler should “care” and show “compassion” for his subjects.
        


        
          Such a show of compassion does not mean, however, the will of the people must be respected. Only those who
          are ignorant of the fundamental principles of ruling say that governance must be based solely on winning the
          hearts of the people. As was pointed out earlier, the Legalists believed the people to be selfish. The great
          Confucian Xun Zi’s tenet that “human nature is evil” (Xun Zi, ch. 23) undoubtedly influenced the
          Legalists, especially his students Han Fei and Li Si. Fortunately for the ruler, the common people are not
          only selfish and evil but also very stupid. They are a foolish and pathetic lot and
          do not even know their own true interest.
        


        
          The intelligence of the people, like that of the infant, is useless…. They think the ruler is too harsh when
          he imposes severe penal punishments that are necessary for eradicating crime; they think the ruler is greedy
          to collect taxes that are necessary to fill the granary in order to relieve famine and support the army…. To
          govern and also to accommodate the need of the people [is impossible]; this is the cause of social disorder
          and should never become the guidance of ruling. (Han Fei Zi, ch. 50)
        


        
          Hence the ruler’s monopoly over political power was further justified on the moral ground that he alone knows
          the true interest of the people. The herd should unconditionally follow the shepherd because their well-being
          suffers when they are left to their own devices.
        


        
          For the Legalists, the common people are indeed stupid pets and domestic animals who are never capable of
          knowing their true interests. If any deference is shown to them, this is for more effective manipulation. It
          is in the interest of the shepherd that his cattle and sheep be kept well fed and healthy. Just as the
          shepherd tends to his flock but will never regard them as members of his family, the ruler should never treat
          his subjects as equal human beings. This prescription of the Legalists had great influence on Chinese
          political culture. In Chinese ancient documents the ruler was actually often referred to as the “shepherd of
          the people.” Like the sheep, the ordinary people are useful to the ruler. In this sense the people are
          “valuable assets” of the ruler. For the Legalists, the people exist for the glorification and empowerment of
          the ruler. Every shepherd wants his flock to be tamed and trained as domesticated herds ready to obey his
          order. The ruler expects the same of his people: “What the ruler desires must be provided, what the ruler
          prohibits must be suspended, and what the ruler commands must be obeyed.” These are the basic requirements to
          be fulfilled by a domesticated populace. If these three conditions are violated,
          “then the authority of the ruler is endangered” (Guan Zi, ch. 16).
        


        
          The Legalists expanded the Daoist observation “Heaven and Earth are not humane, they treat all myriads of
          things as [sacrificial] straw dogs. The Sage is not humane, he treats all the people as [sacrificial] straw
          dogs” (Lao Zi, ch. 5). (In the
          vocabulary of the Daoist, the Sage is identical with the ruler. This usage was actually adopted by later
          Chinese official scholars.) The Legalists believed that an effective ruler must never allow himself to
          succumb to the human frailty of love and compassion for his subjects, who are, after all, only his livestock
          and living tools.
        


        
          According to Han Fei, when Prince Zhaowang of the Qin state was ill, the people bought cattle to sacrifice
          and prayed for his recovery. A minister reported this news to the prince and congratulated him. Upon hearing
          this, the prince sent his officials to verify the facts. When this information was confirmed, the prince
          issued a command to fine those who sacrificed and prayed for his recovery. When asked why he punished his
          subjects, who showed such deep loyalty to their ruler, the prince rationalized his decision:
        


        
          They prayed without being commanded to do so. This shows their love toward me. If I were to feel empathy and
          reciprocate their love, then I would have to change the law to accommodate their desire. Thus [the sanctity
          of] the law would be undermined, and this would lead to social chaos and disintegration. It is better to fine
          them and to maintain social order. (Han Fei Zi, ch. 35)
        


        
          Spontaneity among the populace is too dangerous for the ruler. According to the Legalists, the ideal
          population consists wholly of automatons who are only capable of obeying orders and have no will of their
          own.
        


        
          The ruler should never delude himself that the people obey his orders only because they love him. As another
          prince of the Qin state was quoted by the Legalist Han Fei: “The people are compliant and allow themselves to
          be used by me not because of their love toward me but because of my power. If I were to relax my power then they would not be used by me. Therefore I should bury the way of love” (Han
          Fei Zi, ch. 35).
        


        
          The Legalist idea that the common people are subhuman, are intellectually inferior, and should be kept
          ignorant, also resonates with this Daoist tenet: “The ancients, who mastered the Way (dao), did not
          enlighten the people but kept them foolish” (Lao Zi, ch. 65). The Legalists carried this idea to its
          logical conclusion. The common people are useful to the ruler only if they can be domesticated to serve as
          his docile tools and to provide for his needs. All those who cannot be tamed and domesticated are not only
          useless but also harmful. These “undomesticable subjects” (bumu zhi min, or “people who cannot be
          shepherded”) should be exterminated. “People who can not be shepherded are outside the pale; those who are
          outside the pale must be executed.” These include not only robbers and burglars but also those who “express
          criticism against their superiors privately,” who are “arrogant,” who “advocate strange customs and manners,”
          and who “make confusion of the law.” All these people should “be executed” (Guan Zi, ch. 16). This
          theme will be dealt with in fuller detail later.
        


        
          When the ruler disposes of all these undesirables, the ones who survive are the tame, domesticated human
          livestock with the desirable attributes of obedience and submissiveness. They are the breed of ideal
          unselfish “new men” who had undergone the Legalist indoctrination program of behavioral conditioning. They
          are those who “confront mortal danger courageously and sacrifice loyally … are uninformed and remain obedient
          … live by hard labor though untalented … are simple and unsophisticated, and foolish … are obedient and
          fearful of superiors … denounce thievery and inform against treacherous acts” (Han Fei Zi, ch. 46).
        


        
          Thus the Legalists’ ideal populace consists of human resources who become docile subjects as members of the
          peasantry, obedient soldiers to be recruited into the army, subservient officials to fill the ranks of the
          state bureaucracy, and loyal informers to spy for the ruler. To assure the stable governance of the ruler,
          the whole population must be made to be absolutely compliant to the wishes of their
          master and have a uniform mind-set that can be easily programmed and reprogrammed by the state.
        


        
          In a sense, the Legalists were quite egalitarian—except of course, for their doctrine regarding the ruler.
          The Legalists insisted that the ruler treat all his subjects equally irrespective of their social connection
          or familial origin. Assignment of status, division of labor, and promotion to office should all be based on
          political loyalty and professional competence. Talented men who are familiar with administration are
          recruited into the bureaucracy as ministers and officials; physically strong men are enlisted into the army;
          and hardworking peasants should be content with farming. With proper domestication the ruler will be able to
          breed a whole populace of obedient and useful subjects.
        


        
          Dominating such a docile and ignorant populace, the ruler can enjoy all earthly pleasures and still ensure
          his rule over the world.
        

      

    


    
      Notes


      
        1. Shen Buhai refers to “The Shen Pu-hai Fragments,” which is appendix C in Creel (1974). I have
        used the Chinese text; my English translation may sometimes deviate from Creel’s English version.
      


      
        2. Max Weber defined power as “the probability that one actor within a social relationship will be in a
        position to carry out his own will despite resistance, regardless of the basis on which this probability
        rests”; and asserted that “domination is the probability that a command with a specific content will be obeyed
        by a given group of persons” (Weber 1947, 152).
      


      
        3. Similar passages are found in other chapters of Shangjun shu (chs. 5,13).
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      Law as the Penal Tool of the
      Ruler

    

    
       
    


    
       
    


    
      
        In the ancient Chinese legal tradition, unlike in all other major ancient civilizations in the world, law was
        not conceived of as having a divine origin or as being related to any religious sanction. The laws of all other
        major ancient civilizations were almost invariably held to be divinely ordained and intimately associated with
        religion. This is the case for Egyptian, Babylonian, Hindu, Judaic, and Islamic as well as for Greek and Roman
        laws. In contradistinction, since recorded times, religion has played a very minimal role in Chinese
        jurisprudence.
      


      
        The ancient Chinese did not believe that the law was given by the gods but was simply established at the
        arbitrary will of the ruler. It appears that they did not feel that laws require any ethical justification or
        sacred sanction. Since time immemorial ancient Chinese law was regarded simply as commands and penal
        punishments promulgated by the ruler to ensure his power over the populace.
      


      
        In ancient Chinese documents, the character xing (punishment) was used prior to fa (law) to
        signify law. The earliest Chinese account of ancient law was recorded in the document Lü xing
        (Punishment of Lü) in the classic Shu jing (Book of Documents) and states that during the reign of the
        legendary Sage Emperor Shun, in about the twenty-third century B.C., “the Miao people did not
        employ the spirits but were controlled by punishments; they established the punishments of the five extreme
        cruel measures, calling it law.” According to the ancient classic Zhou li (Rites of Zhou), the ancient
        “Five Punishments” (wu xing) were: face tattooing, nose amputation, feet amputation, castration, and
        execution (Zhou li; qiuguan siko). According to the ancient document
        Chunqiu Zuozhuan (The Spring and Autumn Annals annotated by Master Zuo), the establishment of penal
        punishment was a political action of the ruler to curb social disorder dating back to the Xia dynasty
        (2205?–1766 B.C.). As recorded by the ancient historian: “When there was political disorder
        during the Xia period, [the ruler] established the punishment of Yu” (Chunqiu Zuozhuan, sixth year of
        Zhaogong). Later, in the oldest Chinese dictionary, Shuowen jiezi (Explication of Script and Elucidation
        of Characters), which dates back to the late first century A.D., law was actually defined as
        punishment. Thus, in the ancient Chinese legal tradition,1 law is regarded not
        as a set of rules defining the rights and obligations of the people or as a civil code regulating relations
        among the populace, but simply as penal punishment set up at the wish of the ruler to enforce his will.
      


      
        Later the Legalists were the most articulate and sophisticated expounders of this rather unique conception of
        law. In fact, they elaborated upon this ancient legal tradition and developed ancient Chinese laws into a more
        refined form. For this reason they were identified by the ancients as Legalists.
      


      
        According to the conception of the Legalists, law is command created and promulgated by the ruler as an
        instrument of governance to control his subjects and consists of a set of codified prohibitions and
        prescriptions with corresponding penal punishments to be imposed on violators. Law is the embodiment of the
        will and wish of the ruler, and is enforced by punishment.
      


      
        The Legalists also conceived of law as “rules” covering a wide range of social life. The Chinese character for
        law is fa, which also denotes ways of doing things. In a wider sense fa includes not only legal
        prescription but also all institutional norms and rules mandated by the state. This wider interpretation of law
        is consistent with the totalitarian belief of the Legalists, who regarded the range of jurisdiction of the
        ruler over his subjects as total and reaching to all aspects of social life. Therefore, officially proclaimed
        social norms and rules must be accompanied by penal sanctions against deviants.
        According to the Legalists, the state should be the maker and enforcer not only of law but also of social
        norms, rules, decorum, cultural taste, etc.
      


      
        Thus the expression bian fa (change of law), more appropriately translated into English as “political
        reform,” signifies political and social changes initiated by the state. Such “reform” has been almost
        invariably associated with the Legalists. In Chinese political history, such “change of law” actually denotes
        massive political movements involving major institutional changes that were launched by the ruler as revolution
        from above. When the Legalists advocated the adoption of their social and political program, “change of law”
        meant not only legal reform but also social and political “reforms.” The purpose of these state-mandated
        “reforms” was to change the conduct of the subjects through large-scale behavioral conditioning by the use of
        punishment and reward.
      


      
        All the Legalists’ proposed “reforms” had the basic goal of enhancing the power of the ruler and increasing
        state capabilities of coercion, regulation, and extraction. The purpose was to strengthen the army, increase
        state revenue, improve agricultural production, and promote strict implementation of legal order. This was
        often accomplished by changing or innovating socioeconomic and political institutions under a master plan.
        Thus, when the Legalists talked about “change of law,” it meant not merely a change of legal statutes but also
        state-mandated revisions of major social institutions involving power and authority, marriage and family,
        inheritance, property and ownership, administrative rules, government appointment procedures, local social
        organizations, etc. These institutional changes were called “changes of law” because they were established by
        the commands of the ruler and backed by penal punishment. Implementation of these reforms was actually
        state-managed social engineering on a massive scale.
      


      
        Although all officially mandated “changes of law” initiated by the Chinese imperial state were aimed at the
        consolidation of the power of the ruler and his bureaucracy, these were always rhetorically justified on the grounds that they benefited the common people. Since change is invariably
        identified as “revolutionary” and “progressive,” the Legalists were often regarded not as absolutist royalists
        but as courageous innovators. It is noteworthy that China’s ancient Legalists, whose aim was always the
        preservation of the autocratic power of the ruler, have been portrayed by many members of the modern Chinese
        intellectual community as radical social reformers. Probably this is the reason why “revolution,”
        “counterrevolution,” and “restoration” have become almost indistinguishable in Chinese political vocabulary.
      


      
        Law as the Command of the Ruler


        
          For the Legalists, law is simply the command of the ruler, which publicly represents his preference and
          volition. The ruler alone is distinguished from other mortals by his absolute authority to issue decrees that
          become law. The ruler is the sole source and creator of the law. In Legalist terminology, law (fa) is
          a set of prohibited and prescribed behavior defined by the ruler, with specifically spelled-out punishments
          for violation and rewards for compliance.
        


        
          The ruler is the creator of the law. The ministers are the keepers of the law. The people are the objects of
          the law.(Guan Zi, ch. 45)
        


        
          Laws are commands that are openly displayed in government offices so that the people are aware in their minds
          what punishment or reward will be in store [for their action]. (Han Fei Zi, ch. 43)
        


        
          For the Legalists, the world is populated by two different species of humans: the ruler and his subjects.
          There are fundamental differences between the lawgiver and the common people, and between the ruler and the
          ruled. The ruler is regarded as belonging to a special species of demigods. The ruler, as a divine being, is
          the source of the law and therefore always above and beyond his own law. The law should be applied only to
          the people, as subjects. Furthermore, different social groups play different roles
          in legal matters.
        


        
          The common people serve the law with their physical strength; the officials uphold the law with their lives;
          the ruler changes the law according to the Way (dao). (Shen Zi, yiwen)
        


        
          Within the Legalist ideal social order, the ruler’s command and law must be obeyed unconditionally by all his
          subjects, which include both the ordinary people and the state officials. The latter are all objects of the
          law. The Legalists believed that there is a perpetual conflict between the enforcer of the law and the
          objects of the law. The ordinary people, as objects of the law, will always seek devious ways to circumvent
          the sanctions of the law, whereas the ruler must strictly implement his law. The ruler should take all
          measures, including military force, to ensure that his will is strictly imposed on his subjects. This is the
          only way to maintain social order and the stable rule of the sovereign.
        


        
          If the people’s mistakes are concealed, then the people win over the law. If the crimes are punished by
          execution, then the law wins over the people. When the people win over the law, the state is in chaos. When
          the law wins over the people, the army is strong. (Shangjun shu, ch. 5)
        


        
          Uniformity and Strict Implementation of Law


          
            Since the ruler is the sole creator of the law, legal standards must be consistent and uniform. To be
            effective and enforceable, the commands of the ruler should be consistent and not contradict each other.
            The Legalists believed that the law, as the rules of conduct, should be equally applied to all the subjects
            of the ruler, including the senior ministers and the slaves. From the standpoint of the ruler, the state
            officials and the ordinary people are alike in being his lowly subjects. They should all be treated equally
            under the ruler’s law without regard to the social status of the offender. The Legalists repeatedly advised
            the ruler on the importance of strict implementation and uniform application of
            his law so that the people would respect the ruler’s commands. Strict observance of law by the subjects can
            be enforced through public display of swift and harsh punishment imposed against the offenders.
          


          
            When one talks of unified penal punishment, it means punishment should be universally applicable
            irrespective of status. From the ministers and the generals down to the officials and the common people,
            anyone who does not obey the command of the king, violates the prohibitions of the state, and trespasses
            the rules of the sovereign must be executed without the possibility of pardon. (Shangjun shu, ch.
            17)
          


          
            While the ruler is beyond his own law, everyone else must strictly abide by the ruler’s law. In this sense
            the Legalist idea of law enforcement appears to be quite egalitarian. Strict adherence to the ruler’s law
            must be observed especially by the state officials, who should be held to an even “higher” standard of
            conduct. The ruler must keep his ministers under tight control and be certain that his officials in the
            state bureaucracy strictly enforce his commands and implement his policies according to his prescribed
            procedure.
          


          
            The law, as the command of the ruler, also includes a set of administrative rules that spell out official
            procedures and appropriate behavior of the state officials and ministers. These were enacted by the ruler
            to restrain and control members of his own bureaucracy.
          


          
            The ministers should follow the edicts in preforming their jobs and conducting official duties according to
            the law. (Han Fei Zi, ch. 11)
          


          
            If the ruler cannot publicly enforce his laws in order to restrain the might of his ministers, then he
            would not be able to win the confidence of the ordinary people. (Han Fei Zi, ch. 18)
          


          
            The enforcement of the ruler’s command must be backed with harsh punishment, including capital execution.
            The imposition of severe punishment upon anyone who dares to violate the
            prescriptions and prohibitions decreed by the ruler was vehemently advocated by the Legalists because they
            felt such infractions undermine the supreme authority of the ruler. Both the common people and the state
            officials must be kept under tight control and be made to obey every command issued by the ruler.
          


          
            Among the effective and valuable tools of the ruler’s state, none is more effective and valuable than
            commands. When his commands are effective and valued, the ruler retains respect…. Respect for the ruler
            depends on the implementation of his commands; enforcement of his commands depends on harsh punishment….
            Therefore, those who detract from command should die, who add to command should die, who do not implement
            command should die, who fail to communicate command should die, and who do not obey command should die.
            These five categories of death sentences should never be pardoned. (Guan Zi, ch. 15)
          


          
            The wise ruler domesticates his ministers by thoroughly restraining them with law and preemptively
            rectifying their hearts; therefore he will not pardon the death penalty or mitigate the penal punishment.
            (Han Fei Zi, ch. 4)
          


          
            Sometimes the threat of personal harm may not deter potential offenders. One supplementary measure that
            enforces the command of the ruler is guilt by association. That is to say: Not only the culprit himself
            must be punished, but harsh punishment would also be applied to those who are close or dear to him, and who
            know of his “crime” but fail to denounce him. The extension of guilt by association, as advocated by the
            Legalists, was regarded as a very effective deterrence against deviant behavior.
          


          
            Officials who are responsible for maintaining law and performing duties but act in violation of the law of
            the king should be executed without the possibility of pardon; that punishment should also be extended to
            the three branches of their families. (Shangjun shu, ch. 17)
          


          
            By the well-publicized implementation of punishment for guilt by association, all
            potential culprits were constantly made aware that their “treacherous” conduct would result in severe penal
            sanctions not only against themselves but also against their dearest ones; their family members would
            constantly remind them to be loyal to their ruler; and their friends and neighbors would be ever ready to
            denounce them for any infraction against the decree of the ruler. Hence the law would function effectively
            as an awesome deterrent against all state-proscribed conduct.
          


          
            Thus harsh punishment would befall whoever engaged in disloyal acts, failed to inform on criminal activity,
            or performed official duties unsatisfactorily. These harsh penal sanctions applied uniformly to all
            subjects irrespective of social status, from the chancellor at the top to the serfs below. This is the
            “egalitarian” principle of the Legalist legal order.
          


          
            Strict adherence to the law, as advocated by the Legalists, is “rule by law” but not the “rule of law.”
            Such strict compliance with the law is actually the absolute obedience of the subjects to the command and
            will of the ruler. This form of “rule by law” was an extension of the principle of the absolutist rule of
            the sovereign, which is even more arbitrary and authoritarian than the “rule of man” as advocated by the
            Confucians.
          

        


        
          The Ruler’s Law as the Standard of Public Interest


          
            The Legalists also justified the authority of the ruler to decree and enact his law on the grounds that he
            alone understands the real needs of the people and is the only true legitimate representative of the
            “public” interest. The ordinary people are all low-witted members of the herd of livestock who are not
            capable of appreciating the compassion of their shepherd. Yet the shepherd still has to set up rules of
            conduct for the true well-being and safety of the flock. Because the intellect of the common people can
            never be trusted, they have to be punished for their own good.
          


          
            Those who have no knowledge about governance always say: “[The ruler] must win the hearts of the people.”
            Yet if effective governing can be realized by merely winning the hearts of the people, then to what uses
            could Yinyi [an ancient legendary wise minister] and Guan Zhong be employed? And [the ruler] should rather
            simply listen to the people. The intelligence of the people, like that of the infant, is useless. If the
            infant’s head is not shaved, then stomach ache will be felt; if [the infant’s] boil is not pierced, it will
            grow bigger. When head-shaving and boil-piercing are administered, one must hold the infant firmly, and the
            loving mother performs the operation; it will nonetheless cry and howl incessantly. The infant does not
            comprehend that being subjected to a small pain will result in its great gain… . They [the people] think
            the ruler is too harsh when he imposes severe penal punishments that are necessary for eradicating crime… .
            These four measures are to ensure domestic tranquillity, but they do not know enough to appreciate these
            measures. (Han Fei Zi, ch. 50)
          


          
            The Legalists defined the interest of the ruler as “public” interest. The ruler must never let his personal
            feelings of compassion interfere with the strict implementation of his law for the greater good of the
            people. When a minister committed a small misdeed against the ruler’s order, even if the ruler would have
            preferred to pardon his favorite courtier, he must refrain from being merciful because it would be
            detrimental to his own long-term interest and to that of the people. The ruler must never allow his own
            temporary sentimental concern for the “private” interest of his favorite ministers to override enforcement
            of the “public” law. Such acts of compassion are tantamount to encouraging the encroachment of the
            “private” interest on the “public” domain. To preserve his own long-term “public” interest, he should
            always be decisive.
          


          
            The ruler, as the supreme master of the populace, represents the “public,” and his personal interest is
            identical with the “public interest.” The law, as the will of the ruler, is the embodiment of the “public”
            will. By the Legalists’ definition, any random wish of the ruler automatically represents the “collective”
            interest of the “public,” whereas the preferences of the mass of the people are only a disorderly
            collection of selfish, individual “private” interests.
          


          
            The legal system and formalized rites are [instituted] to establish the public
            justice. Whenever the public [interest] is established, its purpose is to eliminate the private [interest].
            (Shen Zi, weide)
          


          
            The greatest utility of the law is to inhibit the private [interest]. (Shen Zi, yiwen)
          


          
            The wise ruler employs the law to eliminate the private [interest]; hence the state is rid of vermin.
            (Shangjun shu, ch. 14)
          


          
            The purpose of establishing the law is to eradicate the private selfishness. When the law is implemented,
            the way of private selfishness will be eliminated. (Han Fei Zi, ch. 45)
          


          
            Since “private” interest is inevitably in conflict with “public” interest, all the ruler’s subjects must
            sacrifice their “private” selfish interests for the benefit of the “public” interest of the ruler. This is
            the moral obligation required from all the “new men” who have undergone the Legalist behavioral
            conditioning program of reeducation. A major function of the law is to uphold this “public” interest and
            thwart the “private” selfish interests of the ignorant populace. Of course, this does not mean that the
            ruler will sacrifice his own personal interest, because by the Legalists’ definition the ruler has no
            selfish interest. After all, the interest of the ruler is identical with the “public” interest. The ruler
            represents the state, and the state represents all the people. This is why all the selfish “private”
            interests of the millions of people must be subordinated to the “public” interest of a single ruler.
          

        


        
          Arbitrariness of Law


          
            Since the enactment, change, and implementation of law are domains under the monopoly of the ruler, they
            can never serve as restraints on him. The ruler, being the creator of the law, is above and beyond the law.
            Law, as the embodiment of the ruler’s will, is subject to change at his arbitrary discretion. Not only
            “l’état, c ’est moi” but also “le loi, c’est moi.”
          


          
            Hence two notable features of the Legalist legal system are the fluidity of law
            and the variability of law. Law can always be changed at the arbitrary whim of the ruler. This was
            justified on the grounds that the social and external conditions are variable and the ruler must steer the
            course of the state according to his judgment of the changing times and circumstances.
          


          
            To govern a country without the law will lead to social chaos. To hold on to the law without change will
            lead to social deterioration… The person who changes the law according to the Way [dao] is the
            ruler. (Shen Zi, yiwen)
          


          
            The [regimes of] three ancient dynasties had different rites, yet they became kingdoms. The five hegemon
            states had different laws, yet they became hegemon…. Rites and laws were established according to the
            exigencies of the time; decrees and commands were issued based on expediency. (Shangjun shu,
            ch. 1)
          


          
            There is nothing constant to rule over the people. Any [statute that] is conducive to governance is the
            law…. When the Sages ruled the people, the law changed according to the times, and the prohibitions changed
            with governance. (Han Fei Zi, ch. 54)
          


          
            These were the rationales for arbitrary and unpredictable changes of law. These provided the pretext for
            any change of law at the whim of the ruler, whose mood is subject to periodic fluctuations. Law became
            whatever was decreed by the ruler. Since the law can be changed at any time by fiat, the “rule by law”
            advocated by the Legalists should be more appropriately called the “rule of lawlessness.” In fact, whenever
            the ruler felt that his prior decree interfered with his present preference, he did not even have to change
            his law; he simply ignored it and had matters resolved according to his wish at the moment. The ruler can
            at any time act contrary to the law and is always outside the confines of his own law. This legal
            orientation is best captured by the private conversation of the famous Legalist superior judge Du Zhou in
            the early Han dynasty. When one of his colleagues criticized him for making judicial decisions according to
            the wishes of the emperor rather than basing them on established law, his reply
            was: “Where did the law come from? Whatever the early sovereigns deemed to be proper was written down as
            legal code; whatever the later sovereigns deemed as proper was recorded as injunction. Whatever was deemed
            by them as proper is proper. Why should one be concerned about ancient law?” (Shi ji, ch. 122).
          


          
            In the legal order under the Legalist “rule by law,” there is no legal restraint on the power of the ruler.
            Despite all the high-sounding rhetoric about universal and uniform applicability of the law, the ruler
            himself alone is beyond the law. The ruler can make, repeal, change, suspend, override, violate, or revoke
            any law at his pleasure. His actions and his exercise of power are not subject to any law. He is really
            lawless and not accountable to any human agency.
          

        

      


      
        Law as a Penal Tool and the Use of Reward


        
          As mentioned earlier, in the ancient Chinese legal tradition, law was defined and perceived as identical to
          punishment. The Chinese Legalists carried this tradition to its logical conclusion and conceived of law
          simply as a penal tool of the ruler to maintain his power and the domination of his state over the people.
          The primary function of law is to guarantee that the desire of the ruler be smoothly implemented, and any act
          or plan that might threaten the status of the ruler must be thwarted. Hence the major focus of law must be
          penal punishment, the purpose of which is to restrain all the subjects of the ruler, including the ministers,
          and to deter any “treacheries” against him. Law is also a tool with which the ruler manipulates the behavior
          of his subjects.
        


        
          The law is the means by which the ruler unifies and controls the people. (Guan Zi, ch. 45)
        


        
          In this respect, law and rites (li, or decorum) share some common social functions.
        


        
          The wise man establishes the law, then the foolish people will be placed under
          control. The virtuous man changes the rites, then the unworthy people will be restrained. (Shangjun
          shu, ch. 1)
        


        
          The Legalists believed that it is only through the imposition of the ruler’s penal law that social order can
          be maintained. Punishment is the most effective tool to ensure his rule over the people. A supplementary tool
          of the ruler is a set of rewards for those who loyally carry out his wishes. Punishment and reward are the
          two tools with which the ruler controls his subjects. Therefore, the Legalists were very much preoccupied
          with the use of these two tools for the consolidation of his rule.
        


        
          A ruler is the ruler because he is able to mete out reward and punishment. (Guan Zi, ch. 31)
        


        
          The ruler establishes reward and punishment to supplement the effect of uniform public education [of
          agriculture and warfare]. (Shangjun shu, ch. 3)
        


        
          It is through reward and punishment that the ruler is able to impose his prohibitions and prescriptions.
          (Shangjun shu, ch. 18)
        


        
          The wise ruler merely uses two reins to control his ministers. These two reins are punishment and reward.
          (Han Fei Zi, ch. 7)
        


        
          Although the Legalists emphasized punishment, they also understood the importance of reward. It is an
          oversimplification to characterize the Legalists as solely focused on punishment. They knew clearly the
          efficacy of reward when used in conjunction with severe punishment. The art of control and manipulation
          consists of the sophisticated application of reward and punishment.
        


        
          The Legalists were very confident about the effectiveness of the use of reward and punishment as political
          controls because these are based on what they perceived as the essence of human nature.
        


        
          The rule over the world must be based on human nature. It is human nature to have
          likes and dislikes; hence rewards and punishments can be applied to enforce prohibitions and prescriptions.
          Thus social order is established. (Han Fei Zi, ch. 48)
        


        
          More than twenty-three hundred years ago, the Chinese Legalists understood that there are basically three
          forms of social control: remunerative, coercive, and normative. By the judicious selection of these basic
          forms of control, singly or in combination, the ruler will be able to govern over the whole populace.
        


        
          The Sage-ruler governed according to the Way by the use of three means: the first is [material] benefit, the
          second is [intimidating] might, and the third is [prestigious] title. (Han Fei Zi, ch. 45)
        


        
          A ruler can use various forms of reward and punishment to manipulate his subjects. Reward can be material
          benefits, prestigious titles, and normative incentives; these are granted by the ruler to the common people
          and the officials to encourage their loyalty and submission. Punishment can be penal punishment,
          intimidation, demotion, and material fines; these are imposed by the state on unruly subjects to deter
          treason, heresy, and crime. Therefore, penal punishment and reward are the two basic instruments for
          effecting behavioral conditioning through which the people can be transformed into compliant subjects under
          the domination of the ruler. The Legalists especially believed in the efficacy of penal law. Human attitudes
          and behavioral patterns can be molded according to the wishes of the ruler through careful application of the
          penal law.
        


        
          The law restrains the people like the mold shapes the pottery. (Guan Zi, ch. 53)
        


        
          Long before the modern era, the Legalists felt confident about the effectiveness of the technique of
          behavioral conditioning. They believed that the application of attitude modification by the use of reward and
          punishment would produce the desired behavioral patterns and attitudinal changes in
          humans. For the Legalists, the whole country was like a gigantic Skinner box, and human subjects were but
          pigeons whose behavior could be conditioned into the desired reflex patterns.
        


        
          Although reward and punishment should both be employed, the two must not be regarded as equal in efficacy.
          The emphasis was on punishment. Rewards are related to love and pleasure, whereas punishments are related to
          fear. The Legalists believed that fear is a much stronger motivation than love and pleasure, and intimidation
          is a more potent weapon than reward. This is consistent with a basic Legalist tenet: It is better to be
          feared than loved. Han Fei repeatedly pointed out that the love of a doting mother would only spoil her son,
          who could easily become a criminal; yet by applying severe punishment a harsh magistrate would convert her
          son into an obedient and law-abiding subject (Han Fei Zi, chs. 46, 49). Therefore, according to this
          line of argument, a harsh government bureaucrat is more fit to care for a juvenile than his mother.
        


        
          The mother’s love toward her son is twice that of the father, yet the command of the father is ten times more
          likely than that of the mother to be obeyed by the son. The officer has no love at all for the people, yet
          his command is ten thousand times more likely than that of the parents to make the people obey. (Han Fei
          Zi, ch. 46)
        


        
          According to Shang Yang, the love of the ruler toward his subjects is really manifested through his
          employment of harsh penal punishment.
        


        
          When severe punishment and light reward are applied, [it shows that] the ruler loves the people, and the
          people will dedicate their lives to serve their ruler. When heavy reward and light punishment are applied,
          [it shows that] the ruler does not love his people, and the people will not dedicate their lives to serve
          their ruler. (Shangjun shu, ch. 4)
        


        
          This is indeed a sadistic justification for the use of cruel corporal punishment.
        


        
          The Legalists invariably emphasized the efficacy of punishment, and believed reward should serve only as an
          ancillary measure. The most efficient method to invoke obedience among the subjects is to instill fear in
          their hearts. Thus the proper way to rule is to apply harsh punishment but give light reward.
        


        
          A well-governed state has many punishments but few rewards. The ruler who became the king imposed nine
          punishments for every single reward, whereas a weak state has nine rewards for every single punishment.
          (Shangjun shu, ch. 7)
        


        
          Of course, the use of the stick must be accompanied with the enticement of the carrot. Reward, however, must
          be applied sparingly and only to those who support the ruler. If the state grants rewards indiscriminately,
          then it will cause social unrest by raising people’s expectations. The expectations of the populace for
          reward must never be unduly aroused, or else punishment and reward will lose their effectiveness. This would
          lead to social unrest.
        


        
          Severe punishment will breed a peaceful populace, whereas abundant reward will give rise to crime. Therefore
          in ruling the people, the way leading to social order is the application of severe punishment, whereas
          abundant reward is the source of social chaos. (Han Fei Zi, ch. 54)
        


        
          Reward should be given only to those who have accomplished meritorious deeds for the ruler, and punishment
          should swiftly descend on those who act contrary to the ruler’s wish. The use of reward and punishment must
          not be diverted by love and compassion. If reward were to be granted to the unworthy out of kindness and
          reduced punishment imposed on culprits out of compassion, then social disorder would surely ensue.
        


        
          There were rulers who sought the good names of benevolence and fairness but did not know the practical sides
          [of such names]. In the more serious case, the state was lost and the ruler killed. In the less serious case,
          the state’s territory was reduced and the ruler humiliated. How should this be
          explained? Granting welfare to the poor, that is what the world calls benevolence and fairness; harboring
          pity for the people and not bearing to impose execution and punishment, this is what the world calls
          compassion. Yet when benefit is granted to the poor, then [it means] the ones without merit are rewarded.
          When capital punishment is repealed because of compassion, then violent rioting will not be halted. If within
          the state there are people who get rewards without accomplishing meritorious deeds … then there will be
          increasing numbers of selfish and treacherous ministers, and violent gang members will multiply; how is it
          possible that the state would not be lost very soon? … Therefore, the ruler who is skillful at ruling
          establishes publicly reward and remuneration as incentives so the people will be rewarded because of merit
          but not be granted favor due to [the ruler’s] benevolence. He institutes harsh punishment and severe penalty
          as a deterrence so the people will be executed for committing crime and will not be pardoned due to [the
          ruler’s] compassion. (Han Fei Zi, ch. 14)
        


        
          Anything granted by the state was considered by the Legalists as a reward. Hence, any “social welfare
          program” delivered by the state should be strictly treated as a reward handed down by the ruler to loyal
          subjects who supported him by action. The use of reward is to improve social order and encourage compliant
          behavior; only such use is beneficial to the long-term interest of the ruler. Along this line of reasoning,
          any allocation of benefit to those who did not perform meritorious acts would discourage those who did engage
          in meritorious acts. Moreover, indiscriminate bestowal of benefits would raise people’s expectations of
          receiving entitlements that are not their due. This would only lead to social disorder. It follows logically
          that even during times of famine it is infeasible to distribute grain indiscriminately to the hungry without
          checking their political background. Hunger and need alone cannot be the sole criteria for receiving relief;
          political correctness is more relevant. The maintenance of the ruler’s authority and social order are much
          more important than preserving people’s lives, which are expendable.
        


        
          Han Fei approvingly recounted an incident involving a prince of the Qin state. When a minister urged the
          prince to distribute the agricultural produce of the royal parks to hungry people during a famine, the prince
          was quoted as replying:
        


        
          The law of my state of Qin is such that people will be rewarded for meritorious actions and executed for
          committing crimes. Now, if the fruits and vegetables within the five royal parks were to be distributed to
          the people, this would mean that irrespective of their merit or lack of merit, all are rewarded alike.
          Equally rewarding both merit and lack of merit is the cause of social disorder. [I would] rather leave the
          vegetation [to rot] than empty the royal parks to cause social disorder. … To save the people’s lives by
          distributing the vegetables and fruits of the five royal parks is to allow people with merit to compete with
          people without merit. [I would] rather let the people die and preserve social order than let them survive and
          cause social disorder. (Han Fei Zi, ch. 35)
        


        
          In contrast with reward, penal punishment was regarded by the Legalists as the source of all true useful
          social virtues.
        


        
          Punishment gives rise to force, force leads to strength, strength brings awe, and awe produces virtue. Thus
          punishment gives birth to virtue. (Shangjun shu, ch. 5)
        


        
          For the Legalists, penal punishment is the most potent weapon the ruler can use to consolidate his rule. The
          Legalists stressed that to maximize the effectiveness of penal punishment, it must be harsh and swift. Light
          punishment does little to deter “crime.” If all smaller felonies can be deterred by harsh penal punishment,
          then there will not be big crimes. Thus Han Fei advised the ruler on the necessity of enforcing harsh
          punishment:
        


        
          All those who are ignorant about governance say: “Severe punishment is harmful for the people. Since light
          punishment can deter felony, why should severe punishment be employed?” This shows that they have no
          knowledge about governance. Those [crimes] that can be deterred by harsh punishment might not be deterred by
          light punishment. Yet those [crimes] that might be deterred by light punishment can definitely be deterred by
          harsh punishment. Therefore, when the ruler institutes harsh punishment, all
          felonies will be eliminated. (Han Fei Zi, ch. 46)
        


        
          Because of the advice of the Legalists, some of the harshest penal punishments were instituted by the ancient
          rulers. As reported by Han dynasty historian Ban Gu, who wrote during the first century A.D.:
        


        
          During the Warring States [period], the Han state appointed Master Shen [Shen Buhai] and the Qin state
          recruited Shang Yang [as prime minister]. They established the statute of guilt by association and the
          punishment of execution of the three branches of relatives [of the culprit]. They increased [the number and
          kind of] corporal punishments and capital execution, including the punishments of drilling through the head,
          pulling out the ribs, and boiling in water.
        


        
              [In addition, they also set up the consorted five punishments, which consisted of] face tattooing, nose
          cutting, feet hacking, beating to death with sticks, and exposing flesh and bones on the public marketplace.
          Those who committed libel [against the ruler] would have their tongues cut off first. (Han shu, ch.
          23)
        


        
          As expected, the Legalists offered high-sounding justifications for establishing all forms of harsh penal
          punishments, which were to eliminate crime and hence ultimately abolish the use of punishment.
        


        
          There is no more effective way to deter felony and prohibit transgression than heavy penal punishment. When
          punishment is harsh and applied decisively, then the people will not even try [committing crime] and there
          will be no convicts in the state…. Therefore, it is said: The ultimate goal of open [application of] penal
          punishment is the elimination of punishment. (Shangjun shu, ch. 17)
        

      


      
        Law as the Monopoly of the Ruler


        
          Authority and the power to punish and reward are most vital for the ruler. In fact, the Legalists considered
          this authority and power to be so crucial and effective that they must be treated
          as the monopoly of the ruler and never be shared with anyone else. Moreover, because fear is a much stronger
          motivation than love, and punishment is a more effective tool than reward, the authority to impose penal
          punishment should be ever zealously guarded against its usurpation by others. Again and again the Legalists
          reminded the ruler that it is better to be feared than loved. The sovereigns should always remember that the
          power to impose punishment, which invokes fear, must never be granted or delegated to others. To delegate the
          authority of punishment to others is equivalent to surrendering power. Han Fei recounted an anecdote:
        


        
          The minister Zihan said to the ruler of the Song state: “The people like to be rewarded and have favor
          granted; your Lordship should personally bestow these favors. Whereas the people hate to be executed and
          punished, your humble servant would like to perform these [thankless] tasks for you.” The ruler of the Song
          state consented: “So be it.” Thereafter, whenever an occasion arose to issue an order to punish or to execute
          a minister, the Song ruler would say: “Ask Zihan.” Thus eventually the ministers feared Zihan, and the common
          people came to side with him. Within a year Zihan [became powerful and] assassinated the ruler of the Song
          state and took over the power to rule. (Han Fei Zi, chs. 7, 35)
        


        
          Evidently the status of the ruler depends more on his power to punish than on other powers. Therefore this
          power must be guarded with special care. Since punishment was conceived of as law, the ruler was thus the
          highest lawgiver, the supreme judge, and the chief prosecutor. The powers of making, enforcing, and
          adjudicating law should be combined, centralized, and monopolized by the ruler. There can be no room for the
          division of the ruler’s power.
        


        
          There is ample documentary evidence that the legal theory and practice of the ancient Legalists had direct
          impact on the laws of the Qin state and the Qin empire. Shang Yang, as chancellor of the Qin state, and Li
          Si, as prime minister of the Qin dynasty, were instrumental in the codification of the Qin laws. The laws
          designed by the Legalists proved to be tools the Qin rulers could use effectively
          to control the general populace. As a Han scholar, who lived not long after the fall of the Qin dynasty,
          observed perceptively: “All aspects of social life in the Qin [period] were regulated by the legal statutes”
          (Yantie lun, ch. 55). More recently, in 1975, archaeological excavation in Hubei Province uncovered
          part of the Qin state legal code inscribed on bamboo tablets.2 From these
          documents one can conclusively assert that the domain of social life regulated by the Qin state extended from
          arrests, taxation, and military service to farming and cattle management. Almost nothing was left
          unregulated, including the exact measurement of prisoners’ clothing and the amount of grease to be applied to
          carriage axles. The comment of a contemporary Western scholar is almost an exact replication of the ancient
          Chinese author of Yantie lun: “The state was able to exercise its control effectively, trying as far
          as possible to remedy the weaknesses of men by means of a vast network of regulations, the slightest fault
          being punished severely and rewards being only rarely bestowed” (Hulsewé 1981).
        

      

    


    
      
        Notes


        
          1. For the origin and features of ancient Chinese law, see Fu (1993, ch. 7).
        


        
          2. For a short report of the findings of the excavation, see Ji Xun (1976). The text of the bamboo
          tablets was initially published in Wenwu (1976, nos. 241, 242, 243) in simplified Chinese characters.
          For an English translation, see Hulsewé (1985).
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        The Legalists believed that ruling is an art that can and must be mastered by any ruler who wants to rule
        effectively. They persistently advised the ruler that even after he has firmly consolidated his dominant
        status, successfully built up his power base, and established his laws, he must continue to improve the skill
        to control and manipulate his bureaucracy and the general populace. To maintain his rule securely the ruler
        must be well versed in and adept at the application of statecraft (shu), the art of ruling.
      


      
        While the law is to be openly proclaimed to the public, the use of statecraft should be covert. Han Fei defined
        statecraft as that which is “concealed in the heart [of the ruler] for dealing with myriads of contingencies
        and manipulating the ministers covertly. [The application of] law should be well publicized, whereas [the use
        of] statecraft should be properly hidden from view” (Han Fei Zi, ch. 38).
      


      
        The cultivation of statecraft is of primary importance to the ruler because its skillful application will
        enable him to control his bureaucracy, establish social order in the country, ensure tranquillity within his
        palace, and still enjoy himself with all earthly delights and comforts.
      


      
        The state is the vehicle of the ruler, and power is his horse. If the ruler is devoid of statecraft to drive
        the horse, even when he exerts himself to exhaustion he will still be troubled by social disorder. Whereas a
        ruler who possesses the skill of statecraft to drive [the vehicle] can enjoy all the worldly comfort and
        pleasure but is still able to accomplish meritorious deeds worthy [of the title] of an emperor. (Han Fei
        Zi, ch. 35)
      


      
        The Legalists were the earliest propounders of statecraft in China. The collected
        writings of the Legalists are a treasure-house of the sophisticated technique of political intrigue and
        manipulation. The following are some basic principles of Legalist statecraft derived from the works of Han Fei
        and other Legalists.
      


      
        The Monopoly of Power


        
          The most important principle of statecraft is that power must be monopolized by the ruler. This is a
          recurring theme in the writings of the Legalists. They fervently believed that power is so valuable that the
          ruler should take utmost care to monopolize it and never share it. Power should not even be delegated, as Han
          Fei observed: “Power should never be assigned to others. When the ruler loses one [small part of his power],
          his ministers will expand it into a hundredfold” (Han Fei Zi, ch. 31).
        


        
          The ruler can govern effectively only if he is the sole source of authority. From a purely operational point
          of view, more than one source of authority would jeopardize policy implementation.
        


        
          If the power of reward and punishment were to be shared, then proscription and command could not be
          implemented…. How can the ruler share authority with his ministers and govern? … How can the ruler share
          power with his ministers and still rule effectively? (Han Fei Zi, ch. 35)
        


        
          Political power should be the monopoly of the ruler. All major political decisions must be made or approved
          by the ruler personally; ministers are only to receive commands and implement orders. To assign power to
          others is to put the ruler in a self-destructive position. The ruler must always monopolize power and
          authority, grasp it tightly, and never allow it to be transferred into the possession of others. The
          Legalists especially warned the ruler to be vigilant against his ministers, who could never be entrusted with
          real power. Due to the ubiquitous selfishness of human nature, whoever is granted
          power will be only too ready to usurp power for his personal interest. Power granted is power lost.
        


        
          If the ruler lost his power, then he would be subordinated by the ministers… . Therefore power should never
          be granted to anyone else. (Guan Zi, ch. 16)
        


        
          Power is to be monopolized by the ruler. If the ruler lost his power, he would be in grave danger. (Guan
          Zi, ch. 52)
        


        
          This last statement is also repeated verbatim in the work of Shang Yang (Shangjun shu, ch. 14).
        


        
          It is important for the ruler to realize that his power over his subjects must be total and cover all aspects
          of social life. This is the surest way to maintain his authority. Therefore the wise ruler not only
          monopolizes the power of coercion but also all secondary forms of power, including information, finance,
          command, communications and public relations, organization, and official appointments.
        


        
          If the ministers obstructed the ruler’s information access, then the ruler would lose his status; if the
          ministers controlled finance, the ruler would lose his own interest; if the ministers issued orders on their
          own [authority], the ruler would lose his control [over his country]; if the ministers achieved righteous
          deeds [to gain popularity], the ruler would lose his prestigious reputation; if the ministers were able to
          promote people [to higher positions], the ruler would lose his own party. These are the monopolized
          prerogatives of the ruler alone and should never be placed under the control of the ministers. (Han Fei
          Zi, ch. 5)
        


        
          After monopolizing all these powers, the ruler can then impose his unified and uniform standards on the
          people because no one else can impose other criteria that contradict his decree. “When the Sage ruled the
          country, he imposed uniform reward, uniform punishment, and uniform education” (Shangjun shu, ch. 17).
        


        
          Thus the power to issue commands (executive), the power to make laws (legislative),
          the power to inflict penal punishments (judiciary), the control of information, the control of finance and
          the economy, the prescription of education and public opinion, and the selection and appointment of officials
          must all be centralized in and monopolized by the ruler. The ruler implements these controls through his
          state bureaucracy.
        


        
          The first priority of the ruler is to maintain and acquire substantive power in all its forms to consolidate
          his supreme authority. Then he should expand and monopolize his power into other domains. The Legalists
          stressed that to accomplish this goal, the ruler must employ statecraft and penal tools.
        

      


      
        Trust No One


        
          The Legalists held a very dim view of human nature. As pointed out in chapter 2, they believed that human nature is evil and that
          everyone is driven solely by selfishness. All human beings seek power and glory. According to the Legalists,
          power politics is a zero-sum game: One person’s gain is inevitably another person’s loss. Social life is
          pervaded by conflicts among contending human actors and interests. The ruler should always remember that he
          is engaged in a perpetual political struggle in which the outcome can only be the survival of the victor and
          the extermination of the vanquished. In such a continuously waged battle he can count on no one except
          himself and his skill in statecraft.
        


        
          The Legalists repeatedly admonished the ruler that no one is to be trusted. Men are easily tempted to turn
          against their friends and superiors by promises of bribery and reward. Since all humans are selfish and eager
          for gain at the expense of others, the ruler must carefully monitor all those who are close to him and who
          may gain from his demise. To pursue their selfish interest, men will double-cross their dearest friends and
          conduct treacherous acts against their ruler. Therefore, “the danger for the ruler is to trust men. To trust
          men is to be controlled by men” (Han Fei Zi, ch. 17). From the perspective of the ruler, everyone is a
          potential suspect, including the people who are closest and dearest to him. Han Fei
          advised the sovereign to be on guard against “the six sources of political chaos, namely: the dowager
          empress, the queen and royal concubines, the sons born by the concubines, royal brothers, senior ministers,
          and prestigious personages” (Han Fei Zi, ch. 48). Han Fei also warned the ruler to be vigilant against
          human agents through whom treason can be accomplished; these include the ruler’s sex partners, his court
          jesters and attendants, his uncles and cousins, and his senior ministers (Han Fei Zi, ch. 9). All
          these persons are close to the ruler, yet they are potentially dangerous to him because they all could
          benefit in various ways from his death.
        


        
          The ruler should not trust his wife, because she will certainly entertain doubts about the permanence of his
          love toward herself. Furthermore, the royal spouse stands to gain from the death of her husband. Han Fei
          explained at length the fragility of royal marriage and the lack of trustworthiness between royal spouses:
        


        
          The queen and the royal concubine and the son who is designated as the crown prince will wish for the ruler’s
          premature death. Why? Husband and wife are not bonded by the love of flesh and bones. If love persists, they
          will be dear to each other. If love is lost, they will be estranged. … A husband aged fifty is still desirous
          of enjoying sexual pleasure, but a woman at thirty has already seen her beauty fade. When a woman, whose
          beauty has already tarnished, serves a sensuous husband, she will surely be spurned and demoted [by the
          ruler], and her son will likely be disinherited. This is the reason why the queen and the royal concubines
          wish for the death of the ruler. Whereas if the mother were to become the queen dowager and [her] son were to
          ascend the throne, then her commands would be obeyed and her proscriptions would be implemented. Her sexual
          delight would not be diminished in the slightest compared with the times of the former sovereign. Her rule
          over the state of ten thousand chariots would never be clouded by any suspicion. This is the reason why
          assassination by poisoning, strangulation, and stabbing happened [in the royal court]. (Han Fei Zi,
          ch. 17)
        


        
          Thus the ruler cannot count on the love of his wife and concubines, or the filial piety of his son, because
          they all will benefit from his early death. Clearly, if one is under the constant
          danger of being murdered by his own wife and double-crossed by his own son, then there is no one else who can
          be trusted.
        


        
          It is only common sense that the ruler must be vigilant against anyone who may potentially benefit from his
          death. That is why the ruler must also keep his watch on royal uncles and cousins, since they may gain more
          power after his death. By such reasoning, the ruler must never trust the persons and factions supporting the
          queen, the royal concubines, and the princes, because they will also gain from his premature death.
        


        
          Those within the ruler’s bureaucracy, including all senior ministers and officials, are the tools of the
          sovereign. Their primary assignment is to carry out the ruler’s command and ensure his rule over the
          populace. Though ministers are instruments the ruler needs to govern the state, they are also potential
          threats to his reign if not closely guarded against. Since senior members of the bureaucracy are closer to
          the ruler and their status higher than the ordinary people, they have more opportunities to engage in felony,
          bribery, peculation, and even usurpation of power. Therefore the ruler should keep them under thorough
          surveillance. The ruler must always keep in mind that the interests of the ministers are always in conflict
          with those of the ruler; therefore he can never expect them to be truly loyal to him. The ministers are not
          bonded to the ruler by flesh and blood. They are bonded only by the ruler’s intimidating power to impose
          harsh punishments and mete out generous rewards. The senior ministers are only too desirous to usurp power
          for their own gain.
        


        
          If [the ruler] likes his ministers too dearly, then his own life will be endangered. If the ministers have
          too much power, then the ruler will eventually be displaced from his status. (Han Fei Zi, ch. 4)
        


        
          The danger to [a state of] ten thousand chariots is posed by senior ministers who are too much empowered. The
          danger to [a state of] one thousand chariots is posed by officials who are too much trusted. These are the
          common dangers threatening [the security of] the ruler. (Han Fei Zi, ch. 11)
        


        
          If the ruler is careless and grants some of his crucial power to his ministers,
          such loss will be irreparable (Han Fei Zi, chs. 17, 31). The ruler should realize that due to the
          conflicting interests between him and his ministers, there exists a perpetual tug-of-war between the ruler
          and his bureaucracy. Han Fei quoted approvingly the teaching of the Huang-Lao school:
        


        
          The Yellow Emperor said that the ruler and his subordinates wage one hundred battles [against each other]
          every day. (Han Fei Zi, ch. 8)
        


        
          It was this Legalist legacy that made most, if not all, Chinese emperors the champions of antibureaucratism
          and initiators of political purges within the state bureaucracy.
        


        
          Since everyone is expected to covet the status of the sovereign, the ruler should treat everyone as a
          potential assassin and usurper. Power must be monopolized with great caution and never be shared. On the
          basis of historical documentation the Legalists reminded the ruler that he must be acutely aware that there
          had been too many instances where the rulers’ authority and power were lost to the senior ministers through
          misplaced trust and carelessness.
        


        
          The ruler should never forget: Be vigilant against everyone; don’t trust anyone; no one can be relied on; and
          every person is a rogue in disguise.
        


        
          One of the important prerequisites of sovereignty is the ability to decide alone without relying on the
          advice of others. The ruler must be decisive and not have to consult his ministers, who are not necessarily
          trustworthy. Shen Buhai was quoted to have said: “He who can make decisions alone is able to become the
          sovereign of the world” (Han Fei Zi, ch. 34). The same prescription was offered by the Legalist Li Si,
          who was the first prime minister of the Qin empire:
        


        
          That the wise rulers and the Sage kings were able to long maintain their exalted position, hold on to awesome
          power, and monopolize the benefits of the world was not due to any exotic methods but by making decisions
          alone, implementing careful supervision, and instituting harsh penal punishment. (Shiji, ch. 87)
        

      


      
        Secrecy and Nonaction


        
          An important ingredient of the Legalist statecraft is secrecy. If one’s plan of action is revealed to the
          adversary, then it is doomed to failure. In fact, the very efficacy of statecraft depends on secrecy. Secrecy
          is the necessary condition for political success. “Operations are accomplished by secrecy, whereas failures
          are caused by breaches [of secrecy]” (Han Fei Zi, ch. 12). If the people are kept insulated from
          alternative sources of information and know nothing about the actual process and outcome of the state’s
          decision making, then the ruler will be more likely to carry out his policies successfully.
        


        
          Han Fei narrated this anecdote about Marquis Zhaohou of the Han state: After the marquis was advised by a
          prominent scholar concerning the importance of secrecy, whenever he was deliberating on important matters of
          state, he always slept alone, fearing that what he might utter aloud during his dreams would be heard by his
          wife and concubines, who could leak delicate information to the ministers (Han Fei Zi, ch. 34).
        


        
          Since no one can be trusted, everyone must be kept in the dark about the true intention of the ruler. The
          attitudes, sentiments, likes, and dislikes of the ruler must all be well hidden; he must never reveal his
          true intentions and inner thoughts to others. If these are known by his subordinates, they will surely use
          them for their own advantage and deceive the ruler. On the other hand, if the ruler keeps his subjective
          goals and purposes hidden from his ministers, then he will be able to entice his officials to reveal their
          real intentions.
        


        
          The ruler must not let his desire be seen. If his desire is disclosed, the ministers will adorn themselves
          [to hide their desires]…. The Way [of the ruler] must not be seen, the application [of the Way] must not be
          known…. Cover up the traces and hide away the sources; then the subordinates cannot fathom [the thoughts of
          the ruler]. (Han Fei Zi, ch. 5)
        


        
          If the likes and dislikes [of the ruler] are known, then his subordinates will have reasons [to act
          accordingly] and the ruler will be deceived. If the words [of the ruler] are fully
          communicated, then the ministers will not tell [everything to the ruler], and the ruler will no longer
          command a godly presence. (Han Fei Zi, ch. 34)
        


        
          Shen Buhai likewise admonished the ruler that the six cares (liu shen) must be taken:
        


        
          If the ruler’s wisdom is revealed, then men will prepare against him; if his lack of wisdom is revealed, then
          men will mislead him. If his intelligence is revealed, then men will adorn [their true intention to deceive]
          him; if his lack of intelligence is revealed, then men will hide [their intention from] him. If his lack of
          desire is revealed, then men will watch him [to detect his true desire]; if his desire is revealed, then men
          will use bait [to tempt] him. (Shen Buhai, ch. 16)
        


        
          To prevent others from learning the ruler’s thoughts, intentions, desires, and capabilities, he should keep a
          respectable distance from the public and shield himself behind a veil of secrecy. Secrecy has the additional
          desirable effect of building an atmosphere of hallowed and enigmatic mysteriousness around the sovereign.
          “The wise sovereign governs like the Heavens and manipulates the subjects like the ghost [in mysteriousness]”
          (Han Fei Zi, ch. 48). The aura of mysteriousness and secrecy contributes to the enhancement of the
          ruler’s power and authority. Thus residing in his deep royal palace surrounded by an aura of unfathomable
          secrecy and through his wide and pervasive informer network, which serve as his eyes and ears extending to
          the farthest confines of his empire, the ruler assumes a godlike stature. The common people cannot but feel
          totally vulnerable, impotent, and helpless under the constant scrutiny of the ruler and his state machinery.
          Feeling the ubiquitous, prying gaze of the all-knowing state, the common people will have no alternative but
          to be careful to comply with every command of the ruler and remain his docile subjects.
        


        
          The best way for the ruler to govern under a shroud of mysterious secrecy is by doing nothing. When no action
          is taken by the ruler, then nothing about him will be revealed. This is an alternate reinterpretation and extension of the Daoist principle of nonaction (wuwei). The
          ruler does not have to do anything but simply reigns; he retains firm control overall but leaves all specific
          details of administration to be carried out by his subordinate officers according to his wishes.
        


        
          The wisdom [of the ruler] is such that there is nothing he cannot see; therefore the ministers dare not
          perpetrate treacherous acts, and the common people dare not misbehave. Hence the ruler reposes in his wide
          bed and enjoys the music of the orchestra, while the world is ruled with order. (Shangjun shu, ch. 18)
        


        
          Thus the Daoist principle of nonaction was expanded by the Legalists to include the practice of preserving an
          aura of secrecy surrounding the ruler and enforcing a pervasive informer network. Daoist nonaction became,
          unexpectedly, an important component of Legalist statecraft. The mysticism of Lao Zi’s Daoism was thus
          magically transformed by the Legalists into the idea of preserving the godlike secrecy and mysteriousness
          around the sovereign. The less the sovereign revealed himself to his ministers and the public, the less
          others would be able to divine his true desires and intentions. Whereas by his own nonaction and the action
          of others, including mutual informing and denouncing, the ruler is able to invoke fear and awe in the hearts
          of his ministers and people, and make them bare their innermost thoughts.
        


        
          Therefore it is said that there is no way to know [about all the ministers]; only through nonaction can they
          be governed. (Shen Buhai, ch. 16)
        


        
          The wise ruler practices nonaction from above, the ministers tremble in fear below. (Han Fei Zi,
          ch. 5)
        


        
          The principle of nonaction also dictates that the ruler does not have to burden himself with the specific
          details of governing. Detailed and routine jobs are left to be taken care of by his bureaucracy, whose major
          function should be to serve the will of the ruler. After ensuring the compliance of
          both the ministers and the common people by intimidation and effective mutual spying, the ruler can relax in
          leisure and enjoy all the earthly delights without taking further action himself.
        


        
          The ministers should engage in operations [of administration], while the ruler has no affairs to attend to.
          The ruler should enjoy himself in leisure and luxury, while the ministers should toil. The ministers must
          exhaust their intelligence and energy to perform their duties, whereas the ruler has no obligation but to
          expect everything to come to fruition. Hence everything is well governed. (Shen Zi, minza)
        


        
          The Way (dao) of the wise ruler is to make the intelligent men to rack their brains for him, whereupon
          he issues the final decisions. (Han Fei Zi, ch. 5)
        


        
          Quietude and nonaction is the essence of the Way. (Han Fei Zi, ch. 8)
        


        
          Thus Daoist nonaction evolved into the Legalist prescription that the ruler fully enjoy himself in all the
          luxury, extravagance, and earthly pleasures that come with his authority and power. After all, this is the
          real purpose of his power. The Daoist concept of nonaction and its derivative laissez-faire principle of
          least governance (“To rule a large state is like cooking small fish [stir as little as possible]”) were
          transformed by the Legalists into the norm that the ruler should enjoy all earthly delights while the
          ministers exhaust themselves in daily routines and the common people toil to produce all the material
          resources. The ruler relaxes in heavenly delight and leisure while all subjects tremble in constant fear.
        

      


      
        Thought Control and Suppression of Heresy


        
          The Legalists knew the importance of controlling the minds of the subjects. Their statecraft includes the
          manipulation of people’s thought. They understood that the most effective way to control the people’s action and behavior is through thought control. The Legalists were
          realists and knew that the people’s attitudes and beliefs are determining factors that influence their
          actions.
        


        
          Among the methods of preventing treachery, the best method is to proscribe such [treacherous] thought, the
          next is to proscribe such [treacherous] speech, and the least effective is to proscribe such [treacherous]
          action. (Han Fei Zi, ch. 44)
        


        
          For the Legalists, it is self-evident that the ruler is naturally the supreme arbiter of moral standards.
          Whatever the ruler dislikes and judges to be “wrong” ought to be prohibited. Politically incorrect behavior
          must be punished according to the laws promulgated at the will of the ruler. The Legalists were opposed to
          standards based on benevolence (ren) and justice (yi) because these were regarded as
          politically neutral moral concepts, as opposed to the laws decreed at the arbitrary wish of the ruler, which
          should be the highest ethical norms for the country. Hence the state should not tolerate independent private
          teachers and textbooks. Under the mandate of the state, the ruler’s laws should be used as the required
          textbooks in schools, and the judicial officers should serve as the teachers. Political indoctrination
          administered by the state should replace education in all alternate forms. Furthermore, whoever witnesses
          politically incorrect behavior or expression must report it to the state. As documented by historical
          records, these were indeed some of the important policies implemented by the Legalist chancellors.
        


        
          It appears that the idea that the ruler should be the supreme judge of “right” versus “wrong” probably
          originated from the Moists and then was further expounded by the Legalists. As Mo Zi so categorically
          expressed:
        


        
          What the superior thinks as right, all should consider it to be right. What the superior thinks as wrong, all
          should consider it to be wrong. (Mo Zi, ch. 2a)
        


        
          Thus the state’s control over every individual should be total and comprehensive. Not only action and
          behavior, that were seen to be treacherous by the ruler should be proscribed, but
          also any sign or expression of heresy must be suppressed. By the same token, the people’s minds ought to be
          molded according to the will of the ruler. The Legalists believed the great majority of the people to be
          ignorant and stupid, and that they should not be exposed to decadent, politically incorrect influences. Only
          thus would they remain willing pawns and tools of the ruler. The Legalists also suggested auxiliary
          institutionalized measures and specific policies to augment control over the people’s minds. These will be
          discussed later in this chapter.
        


        
          According to the obscurantist policy of the Legalists, the common people should not only be kept ignorant but
          also, to be logically consistent, even the Legalists’ writings should be kept away from the general populace.
          The Legalists thought that statecraft loses its effectiveness if its content is known to all the subjects.
          This art of ruling should be kept as an esoteric technique, monopolized by the sovereign. Han Fei admonished
          the ruler:
        


        
          Now within the border all the people talk about social order, every home has [copies of] the laws of Lord
          Shang and Guan Zi, yet the state becomes more impoverished. This is because many people talk about farming
          but few actually work with plows. Within the border everyone talks about military affairs, every home has
          books by Sun Zi and Wu Qi, yet the army becomes weaker. This is because many people talk about warfare but
          few actually bear arms and armor…. Therefore, within the state of a wise ruler, there are no books and
          manuscripts. Educational instruction comes from the law. There are no recorded sayings of the former Sage
          kings, the state officers are the teachers. (Han Fei Zi, ch. 49)
        


        
          As expected, the Legalists proposed that the state ban and burn all books in the hands of private individuals
          including those written by the Legalists themselves. These were actual state policies advocated and
          implemented by the Legalists Shang Yang and Li Si when they were chancellors of the Qin state and the Qin
          empire, respectively (Shi ji, chs. 6,
          87, 68).
        


        
          To ensure that the general populace be properly insulated from harmful and
          politically incorrect influence, the Legalists suggested that the state must deal harshly with persons who
          show autonomy from the state, conduct private teaching to students, advocate heretical ideas, harbor
          different principles from the official orthodoxy, or behave in ways contrary to what is mandated by the
          state. By their very presence and behavior such persons set corrupting examples and spread obnoxious
          influences among the people that could undermine the authority of the ruler. Such political heretics must be
          suppressed. To be tolerant of such persons will harm the austere image of the state, lead to social disorder,
          and endanger the ruler’s control. It would be disastrous for the ruler if his state were “not to ban their
          behavior, not to crush their gathering and disperse their crowd.” “The ruler should proscribe their desire,
          and exterminate their traces incessantly” (Han Fei Zi, ch. 45).
        

      


      
        State Suppression of Certain Social Categories


        
          In the eyes of the Legalists, a person’s worth depends solely on his or her usefulness to the ruler. During
          the time of the ancient Legalists, the ordinary people were useful to the ruler only if they became soldiers
          or productive peasants. The Legalists regarded most other social categories as superfluous, parasitic, or
          harmful. Therefore these were to be either suppressed or discriminated against and kept under constant
          surveillance. Members of these outcast social categories were apt to set a bad example for the common people,
          to become too independent from state control, and were potential heretics. They were called by the Legalists
          either lice or pests (Shangjun shu, ch. 13), or vermin (Han Fei Zi, ch. 49).
        


        
          The “Five Vermin” of the state, as labeled by Han Fei, were scholars, freelance politicians, independent
          knights, persons with connections to senior officials, and merchants and craftsmen. These outcast social
          categories were corrupting influences for the public and posed a threat to the stability of the totalitarian
          state. The scholars, who advocated benevolence and justice, and taught such
          classics as the Book of Odes, Book of Documents, Book of Rites, and Book of Music, should be
          persecuted because they questioned the use of severe sanctions and other punitive measures by the state. They
          corrupted the minds of the common people by opposing the use of harsh penal punishment and also diverted the
          energy of the peasants away from productive efforts by offering book learning. The freelance politicians were
          treacherous because they, as private individuals, dared to maintain connections with foreign countries.
          Free-roaming knights were dangerous because they attracted followers and often broke the law prohibiting
          private feuding. Persons who had connections with senior officials must be monitored because they were
          potential military draft dodgers. Merchants and craftsmen set very bad examples for the public because they
          did not serve the state but were still able to amass more wealth than ordinary peasants; they should be
          discriminated against by heavy taxation.
        


        
          Han Fei advised the ruler about how these social groups should be treated:
        


        
          These five categories are the vermin of the state. If the ruler does not exterminate these five vermin within
          the ranks of the people and promote men of integrity, then it is not surprising that within the seas there
          are states that break apart and perish, and dynasties that decline and go to extinction. (Han Fei Zi,
          ch. 49)
        


        
          There were other undesirable social categories that the Legalists identified as fit for systematic
          persecution by the state: The philanthropists and moralists who advocated benevolence, humaneness, filial
          piety, honesty, peace, and wisdom must be persecuted because they interfered with the preparation for warfare
          and diverted loyalty from the ruler; the hereditary nobility should be heavily taxed, and among them, those
          who showed no military merits should be eventually demoted into the ranks of the common people to promote
          martial bravery; the recluses and hermits were not trustworthy because they refused to serve in the
          government. All these people, even when not suppressed, must never be allowed to
          gain official position, fame, or riches (Shangjun shu, chs. 2, 3, 4, 13, 17; Han Fei Zi, chs. 45, 46, 47, 49, 50; Shi
          ji, ch. 68).
        


        
          The ruler should suppress anyone who showed independence from the state. Such independence was regarded as
          the most undesirable trait because autonomy from the state is a manifestation of defiance against the
          domination of the ruler. It was shown by behavior such as being loyal to personal friends, distributing
          public wealth to the people, showing self-respect and indifference to material remuneration, holding private
          opinions contrary to those of the superiors, having great virtue that attracts followings, and refusing to
          inform against others. Such persons, “though talented, are unfit to be soldiers and peasants.” After listing
          the undesirable characteristics of such people, Han Fei concluded:
        


        
          These eight attributes symbolize the [enhancement of the] private reputation of private individuals and also
          great damage to the ruler’s [reputation]. Suppressing [people with] these eight attributes signifies the
          private calamity of mere individuals but also the [enhancement of] the public good of the ruler. (Han Fei
          Zi, ch. 47)
        


        
          From the perspective of the ruler, all his subjects are members of his flock of domesticated animals. Just as
          there are animals that cannot be domesticated, so there are some breeds of human beings who cannot be tamed
          to become submissive tools. The ruler must eliminate the latter. To maintain the stable rule of the
          sovereign, people, including senior ministers, who show such independent inclinations should be liquidated.
        


        
          If power is insufficient to tame them, then exterminate them…. Persons who stay unmoved by reward or praise
          and remain undaunted by punishment or injury are intransigent in spite of the employment of the four means.
          They should be exterminated. (Han Fei Zi, ch. 34)
        


        
          The ruler should have no scruple to wipe out the insubmissive and the untamed among his subjects in order to
          eliminate all corrupting examples. In the more familiar language of modern totalitarianism, if both ideological persuasion and penal punishment failed to effect the
          “transformation” of a person into a “new man” (i.e., a docile subject), then that person must be liquidated.
        

      


      
        Elimination of All Unsupervised Groups


        
          The Legalists perceived the formation of independent voluntary social groups as a great danger that
          undermines the absolute power and authority of the ruler. To preserve perfect social order, all forms of
          organization must be the exclusive monopoly of the state. Any social organization that is not supervised by
          the state should be eliminated. The state must be able to control all personal bonds among the subjects. The
          Legalists understood that the social prerequisite for an organized minority to dominate over the majority
          population is to ensure and perpetuate the latter’s continued disorganization. To prevent the emergence of
          any organized social force independent from the state, the Legalists were always suspicious of any intimate
          personal bonds among the general populace. Thus within the ranks of the common people, all assemblies,
          associations, and personal ties that are not mandated by the state must be suppressed. All voluntary
          associations should be banned.
        


        
          Any ruler who wants to govern his state must eliminate the formation of groups. … To rule the state, all
          [independent] associations should be wiped out. If they are not wiped out, then people will congregate into
          crowds. (Han Fei Zi, ch. 8)
        


        
          Those whose hearts are different [from the state], and advocate private learning, are opposed to the present
          trend…. Their action must be prohibited, and their groups must be dispersed. (Han Fei Zi, ch. 45)
        


        
          The same principle applies to the state bureaucracy. To ensure the ruler’s complete control over his
          officials, the development of ties and cliques among the members of the state bureaucracy must be especially monitored and eliminated. To preserve the atomization of the populace and
          prevent the formation of close personal ties among members of the officialdom, the state should purposely
          institute contradictory interests among both the people and the members of the bureaucracy.
        


        
          The [people who have the] same status and unified interest cannot be allowed to check on each other. The
          former kings instituted the [legal code of] mutual guilt by association [to establish] conflicting interests
          and contradictory harms [among the people]. Thus under excellent governance, spouses and friends cannot
          conceal crime and misdeeds for each other… and the people cannot hide [their misdemeanors] for each other.
          (Shangjun shu, ch. 24)
        


        
          This was, of course, also the rationale for setting up an omnipresent informer network and mutual
          surveillance system.
        


        
          The Legalists understood that the formation of independent associations among the people diminishes the
          effective domination of the ruler over his subjects. This tenet also applies to the government bureaucrats.
          State officials and ministers must be especially prohibited from forming any private factions or cliques. Han
          Fei suggested that beyond the requirements of official duties, the senior ministers must not be allowed to
          retain too many personnel under their direct control (Han Fei Zi, chs. 7, 8, 33).
        


        
          More than two thousand years ago, China’s ancient Legalists understood that any ruler aspiring to achieve
          totalitarian control must secure the monopoly of organization. Atomization of the masses is a necessary
          condition for total domination by the state. Within a totalitarian system there is no room for civil society,
          because the state must absorb society into its domain.
        

      


      
        Manipulation of the Bureaucracy


        
          The Legalists provided valuable insights for the management of bureaucratic organizations. A considerable
          portion of the Legalists’ works consists of advice to the ruler on the various methods of manipulating the members of his bureaucracy, and these constitute an integral part of
          statecraft. Although the bureaucracy is necessary for the ruler’s control of the populace and the hereditary
          nobility, the ruler cannot trust the bureaucrats, especially his ministers, who may entertain ambitions to
          usurp power. The ruler should constantly be aware of possible misdeeds by his officials. The ruler must never
          share power with his ministers and should keep them under tight rein.
        


        
          Domestication of Officials


          
            As indicated earlier, according to the Legalists, the ruler should treat his ministers like his
            domesticated animals. “The so-called wise ruler is he who can domesticate his ministers” (Han Fei
            Zi, ch. 51). The fundamental principle of “domestication” is that members of the bureaucracy must be
            made perpetually dependent on the ruler. Such dependency of the officials will foster their docility and
            submissiveness.
          


          
            The trainer of eagles plucks away their wing feathers so that they become dependent on men for food. What
            alternative do they have but to be tamed? The wise ruler domesticates his ministers likewise. [The ruler]
            makes the ministers have no other option than to be dependent on the remuneration handed down by the ruler,
            and they [dare] not be insubmissive to the dignity of the ruler. If [the ministers] become greedy for
            remuneration from the ruler and submissive to the dignity of the ruler, then they have no option but to be
            submissive. (Han Fei Zi, ch. 34)
          


          
            Such dependency on the ruler can be bred as a desirable trait among the bureaucrats in the Legalist ideal
            totalitarian social order, where the state’s monopoly of organization also means the state’s monopoly of
            official appointments and of the administration of rewards and punishments. Under such social conditions
            the officials will be subjected to programs of behavior modification and be so conditioned as to become
            addicted to the ruler’s rewards. The ideal ministers of a Legalist ruler are prepro-grammed robots. To be transformed into robots, they must be domesticated and tamed. For the
            Legalists, manipulating and controlling humans is really not much different from taming animals. On this
            point the Legalists would be in complete agreement with Professor B.F. Skinner.
          


          
            Domestication of state bureaucrats must be a routine, ongoing process, and behavioral conditioning should
            be constantly reinforced. There are three basic ways to consolidate the domestication of senior ministers.
          


          
            For those who attain high position and great responsibility, there are three means to keep them under
            control: hostage [taking], remuneration, and intimidation. Relatives, wives, and offspring are the
            hostages. Prestigious titles and generous salaries are remuneration. Whimsical anger and intermittent
            reprimands are intimidation. The virtuous are restrained by hostages [held], the greedy become submissive
            by remuneration, and the treacherous are helpless when confronted by intimidation. (Han Fei Zi, ch.
            48)
          


          
            Wives and offspring were considered as hostages not because they were already physically incarcerated but
            because they would be subject to persecution on the grounds of guilt by association if the ministers
            misbehaved. Ministers under Legalist rulers were made perfectly aware what would happen to members of their
            families if their master had cause to be displeased with them. The members of their families were potential
            victims held as hostages psychologically. Even if a minister were not afraid of suffering punishment or
            losing his own life, he would still be restrained by the fear of the dire plight awaiting his loved ones as
            a result of his insubordination or carelessness. Therefore the ruler should make sure that punishment fell
            swiftly on ministers who became suspects, as well as on their family members.
          


          
            As for such renowned public personages who either have good reputations or cannot be conveniently and
            openly executed, the ruler was advised on conducting alternate ways of disposing of such unruly culprits:
          


          
            For those whose existence is harmful [to the ruler] yet whose extermination
            cannot be justified, poison their drink and food, or hand them over to their enemies [to be eliminated].
            (Han Fei Zi, ch. 48)
          


          
            For the ruler, murder and assassination are always justifiable.
          


          
            As tools of the ruler, the state officials must be absolutely submissive and truthful. The ministers are
            held responsible for whatever they say to the ruler; they must accomplish exactly what they say will be
            accomplished; they will be punished if they accomplish less. They will also be punished if they accomplish
            more than they promise, not because they have done more but because they have been untruthful to the ruler.
            Furthermore, the ministers should do only what their official position requires, no more and no less.
          


          
            The ministers who promise less than they actually accomplish must also be punished. This does not imply
            that great accomplishment is not appreciated. But when the words do not correspond [to actual
            accomplishment], the harm thus incurred is more injurious [to the ruler] than the [benefit of] great
            accomplishment…. Therefore, the wise ruler domesticates his ministers thus: They must not be allowed to
            accomplish meritorious deeds beyond their office and provide inappropriate opinions. Those who act beyond
            their office should be executed; those who give inappropriate opinions should be punished. (Han Fei
            Zi, ch. 7)
          


          
            What the ministers say and promise to the ruler must be consistent and never ambivalent. The ministers are
            held accountable for the tasks assigned to them:
          


          
            When a mission is accomplished, the ruler reaps all the merit; whereas if any mishap occurs, the ministers
            must bear all the blame…. The minister is obliged to toil, whereas the ruler possesses all that is
            accomplished. This is called the law of the wise ruler. (Han Fei Zi, ch. 5)
          


          
            To keep his ministers under control and prevent them from conducting treacherous action, the ruler must
            prohibit them from engaging in certain activities, such as lavishly donating
            their wealth, thereby building up their good name; granting rewards in their own name, thereby winning the
            hearts of the people; making friends and courting talented persons, which may lead to the formation of
            private cliques; establishing their own authority by pardoning wrongdoers; grooming people’s support by
            acting in accordance with popular sentiment or by adorning themselves with fanciful clothing or by
            delivering blasphemous speech (Han Fei Zi, ch. 44). The ruler must especially guard against the
            formation of factions under the auspices of ministers (Han Fei Zi, chs. 7, 8, 33). All social forces independent of the state must be
            abolished. The ministers and officials are also prohibited from conducting private dealings with foreign
            states (Han Fei Zi, ch. 48)
          

        


        
          Restraints on the Bureaucracy


          
            The ministers must be withheld from knowing too much about the affairs of the state, and should be kept
            ignorant of things beyond the requirements for fulfilling the duties of their official positions.
            Horizontal communication within the bureaucratic hierarchy is prohibited in order to prevent the formation
            of cliques among state officials and to keep them minimally informed. “One incumbent is assigned to one
            post, mutual communication is prohibited, then everything will be taken care of” (Han Fei Zi,
            ch. 5).
          


          
            The ruler should keep his bureaucracy under constant surveillance. There are various ways to monitor and
            control the state officials, such as observing and collecting information from diverse sources about the
            behavior and expression of the officials; examining each official individually so the really competent ones
            are employed and charlatans are expelled; assigning persons of different backgrounds to the same office to
            ensure mutual spying and to invoke fear; using secretly acquired information to intimidate the ministers;
            asking officials about matters that are known to the ruler to test if they give true answers and are
            trustworthy; and feigning ignorance to see if the ministers will take advantage, thus testing the loyalty of the subordinates (Han Fei Zi, chs. 8, 30, 36).
          


          
            The Legalists believed that bureaucracy should be organized according to the division of labor along
            functional lines and formed into different levels of hierarchy based on the unity of command, with the
            ruler at the pivotal center. The principles of administration and organization expounded by Han Fei are
            similar to those advocated by early twentieth-century Western classical management theorists such as
            Taylor, Fayol, Gulick, and Urwick.1
          


          
            The way of the wise ruler is such that one person is assigned to only one official post, one official post
            is responsible for only one job…. The hundreds of officials should have access [to the ruler], and the
            ministers all converge like the spokes of the wheel with the [ruler at the] center. (Han Fei Zi, ch.
            36)
          


          
            The Sage ruler grasps the key of decision making, and people from the four sides come to serve. (Han Fei
            Zi, ch. 8)
          


          
            The ruler must have access to all senior ministers and never put his sole trust in one single minister. He
            must be especially careful not to allow one minister to monopolize his attention and confidence, because
            this will block the channel of communication of the ruler. Furthermore,
          


          
            When one single minister monopolizes the [attention of the] ruler, all other ministers will be isolated
            [from the ruler]. Therefore the wise ruler will let all the ministers approach him together like the spokes
            of a wheel that converge at the center; no one should monopolize the [attention of the] ruler. (Shen
            Buhai, ch. 1)
          

        

      


      
        Institutions for Totalitarian Social Control


        
          In their discourse on the art of ruling, the Legalists also proposed certain institutionalized arrangements
          for securing total control over society by the state. These include means of thought control and suppression of heresy, and the establishment of an all-pervasive informer network. Some
          other important ideas for total social control involve extending the reach of the state into the grass-roots
          community and the economy. All these were designed to ensure the domination of the ruler-state over all
          aspects of social life.
        

      


      
        Grass-roots Organization and Mutual Surveillance


        
          The necessity of establishing a pervasive informer network by the use of penal punishment and reward was
          discussed earlier. This was to be coordinated with a grass-roots community organization imposed and
          supervised by the state. To ensure the smooth operation of an informer network, the Legalists believed that
          the whole populace must first be organized into small groups composed of five and ten households; then
          collective guilt should be imposed under the supervision of the state. Within these grassroots community
          organizations, members are held responsible by the state for the actions of other members within the same
          organization. If one member is found to be guilty of a certain crime, then all other members of the same
          group are also guilty if they fail to inform on the culprit. The imposition of group guilt reinforces the
          informer network.
        


        
          Among the Legalists who first propounded this form of state-imposed grass-roots community organization was
          Guan Zhong, the chancellor of the Qi state. He recommended that all households be organized into groups of
          ten (shi) and five (wu). Every group of five households and every group of ten households (two
          fives) was assigned a leader. These grass-roots leaders directly reported to the local officials about the
          condition of their local community, communicated government decrees to the group, and enforced state
          regulations. Such grass-roots organization imposed by the state was already instituted when the Legalists
          were the chief ministers during the Warring States period.
        


        
          When Gongsun Yang [Shang Yang] administered the Qin state, he set up [the arrangement of] collective guilt by
          association and applied it strictly in accordance with the rules. Groups of ten
          and five [households] were organized, and groups were held accountable for crimes collectively. (Han Fei
          Zi, ch. 43)
        


        
          Ideally, these state-imposed grass-roots organizations would not only consolidate an informer network but
          also perform multiple functions of social and political control. They could control the mobility of the
          peasants, act as the eyes and ears of the state, register households and take population censuses, and serve
          as tax collection systems and military draft organs. As observed by Guan Zhong:
        


        
          The ruler who masters the art of shepherding the people does not depend solely on city walls [to confine
          them]. He supplements them with the [groups of] ten and monitors the people with the [groups of] five. The
          fives will not accommodate anyone who is not a member. … Hence, the escapees have nowhere to hide, and the
          emigrants have no place to live. [Furthermore,] household registration and farmland censuses provide [the
          state] with the counts of wealth and poverty. (Guan Zi, ch. 53)
        


        
          Guan Zhong stressed the importance of collecting demographic and economic data for aiding governance (Guan
          Zi, ch. 24). Such information also provides the state with an instrument of taxation.
        


        
          The Legalist ruler is inclined to regard all his people as his chattels and labor resources. The movement of
          the chattels must be regulated by the state. By the imposition of these grass-roots community organizations,
          the state not only creates an informer network at the grass-roots level but also establishes an institution
          controlling the mobility of the people. The peasantry must be forced to be fixed on the farmland in order to
          provide agricultural products. Emigration, except as mandated by the state, was prohibited. “The common
          people should not be allowed to migrate on their own,” and “inns must be abolished” so there would be no
          unwanted travelers and wanderers (Shangjun shu, ch. 2).
        


        
          In keeping with the Legalists’ distrust of voluntary groups, the state-imposed
          grass-roots community organization also serves to monitor the possible formation of organized groups not
          mandated by the state. Such activities, along with the expression of heretical views, would be reported to
          the state officials, who would then take action to suppress them. These grass-roots community organizations
          were designed by the Legalists to function as an extension of the state for securing political control over
          society.
        

      


      
        State Control of the Economy


        
          The Legalists were the indefatigable advocates of public ownership and state control of the economy. State
          ownership of the economy and natural resources assures that the ruler will reap the full benefits of economic
          development. Guan Zhong systematically propounded the necessity of direct management of the economy by the
          state. He stressed that the state must directly monopolize coinage (Guan Zi, ch. 80), directly
          regulate the food market, and engage in the buying and selling of grain. “The ruler controls the
          preponderance of grain accumulation by manipulating its price relative to other products … then the profits
          of the state belong to the ruler” (Guan Zi, ch. 73). The state must monopolize the ownership of
          forestry and other natural resources. “If a ruler is not able to hold firmly in his own hands the mountains,
          the forests, the marshes, and the prairies, then he will not be able to establish himself as the king of the
          world” (Guan Zi, ch. 80). The state must also monopolize all kinds of mines, including iron, gold,
          silver, and lead. State monopolies should be backed by coercive force. Those who dare to challenge such state
          monopoly “must be punished by execution without the possibility of pardon, because that is where Heaven’s
          wealth and Earth’s profit reside” (Guan Zi, chs. 77, 80). The state should monopolize the sale and
          manufacture of salt and iron utensils because these are indispensable everyday commodities that will bring
          great profit to the ruler (Guan Zi, ch. 72; Shangjun shu, ch. 2).
        


        
          The ultimate goal of establishing state control of the economy, however, is to consolidate political control.
          A totalitarian state cannot afford to leave the economy in private hands.
          Political domination is incomplete when the subjects enjoy economic independence. A totalitarian state must
          ensure its total control over all aspects of social life.
        


        
          Legalist tenets are inherently antimercantilist. According to the Legalists, merchants must be discriminated
          against by the state because they are more independent and set a bad example for the peasants. A totalitarian
          state would not tolerate the presence of potentially independent subjects such as private entrepreneurs.
          “Heavy taxes must be levied in the markets; then the peasants will not want to become merchants.” A free
          market cannot be allowed to exist in a controlled society. The state must monopolize the grain market,
          through which it will control the livelihood of the common people. “The merchants should be prohibited from
          buying grains and the peasants prohibited from selling grains” (Shangjun shu, ch. 2).
        


        
          Ancient China’s Legalists were probably the earliest advocates of socialism in the form of public ownership
          of the means of production. Yet, the rationale for state control over the economy was never economics but
          politics. Public ownership by the state is intended to reinforce the political power of the state. Moreover,
          public ownership can be imposed by the state simply because political power controls economic wealth, not the
          other way around. The form of relationship of production that is preferred by the ruler can be instituted
          through the exercise of the political power of the state. The purpose of establishing public ownership and
          state control over the economy is to ensure the total domination of the ruler-state. Politics must always
          take precedence over economics.
        

      

    


    
      
        Note


        
          1. For a criticism of these administration theorists, see Simon (1976, ch. 2).
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      The Impact of the Legalists
      on the Imperial State

    

    
       
    


    
       
    


    
      
        The basic intellectual pursuit of the Legalist school was the design of an ideal social order for the
        autocratic ruler in which he can rule supreme. The “utopia” envisaged by the Legalists is a society with the
        hierarchical structure of a pyramid. At the apex, high up in Heaven, is the omnipotent ruler; below him are his
        ministers and officials; farther down, on the ground, are the soldiers and peasants; and finally, placed at the
        very bottom in the pit of Hell, are the untouchable human vermin, who consist of dissidents and heretics, to be
        perpetually condemned and consumed by the raging fire of the inferno.
      


      
        The Legalist ideal social order is also like an animal farm where the ruler is the only owner, the shepherd,
        and the hunter. All others are his subjects and domesticated animals: His ministers and officials are the
        watchdogs and the hunting hawks, his people make up the herds of cattle and sheep, and the undesirable social
        elements are prey to be hunted down.
      


      
        To ensure the ruler’s totalitarian domination of the people, the Legalists conceived of the state’s power as
        extending over all aspects of social life. Through such power the ruler will be able to control all individual
        subjects within the country. Thus, within the Legalists’ prescribed totalitarian society, the lives of the
        subjects are ideally under the total scrutiny and control of the state. Each person is regarded as a chattel of
        the state, and the state is the tool of the ruler. All aspects of social life are under the regulation of the
        state. The state symbolizes the “public,” whereas all individuals represent mere selfish and petty “private”
        interests.
      


      
        The Legalist tenets of governance probably constitute the earliest theory of
        totalitarianism. Legalist ideas exerted an important impact on the institution building and state building of
        the Chinese bureaucratic empire and on Chinese political practice throughout the imperial era (221
        B.C.–A.D. 1911).
      


      
        In accordance with their basic tenets, the Legalists designed various institutions of political control to
        maintain such a social order. These institutions are means to maximize the state’s capacity of regulation,
        coercion, and extraction over society. Whenever the Legalists argued and mobilized for the “change of law”
        (bian fa), it actually meant state-mandated social engineering on a massive scale for the strengthening
        of the authority of the ruler and the power of the state. Such Legalistic “change of law” resulted in the
        elimination of the decentralized feudal order, establishment of Legalist centralized institutions, improvement
        of the political control mechanism of the state over society, greater efficiency of the government bureaucracy,
        and more effective means of taxation and extraction.
      


      
        The Legalists’ ideals and belief became reality when energetic rulers endorsed their programs in the late
        Warring States period; this transformation culminated in the establishment of the bureaucratic Qin empire in
        221 B.C. Invariably these Legalist “changes of law” took the form of a “revolution” initiated
        from above. The Qin dynasty established most of the Legalist-proposed institutions. As pointed out in chapter 4, the Qin empire’s laws and regulations covered
        almost all aspects of social life. The founding emperor of the Han dynasty, Liu Ban (r. 206–220
        B.C.), reinstated almost all the major Legalist political institutions of the Qin empire, such
        as the emperorship and its absolute authority, the legal code, grouping of households into fives and tens,
        mutual surveillance, unified weights and measures, written characters, and the bureaucratic governmental
        structure and procedures. He did temporarily reinstitute feudal enfeoffment in 202 B.C., but six
        of the seven kingdoms that were not administered by the members of the royal clan were eliminated by 195
        B.C. Shortly after, during the reign of succeeding Han emperors, the
        imperial government took over the actual rule of all local administrations and ultimately restored the
        centralized Qin institution by turning the kingdoms into prefectures and the marquisates into counties. There
        is consensus among almost all Chinese historians, from ancient times to the present, that Han cheng Qin
        zhi (the Han dynasty followed [inherited] the Qin dynasty’s institutions). The emperors and dowager
        empresses of the early Han dynasty were open admirers of the Huang-Lao school. The influence of various forms
        of the Daoist—Legalist— Huang-Lao schools was pervasive during the Qin and early Han periods.
      


      
        During the four-hundred-odd years of the Han period, the Legalist political institutions inherited from the Qin
        dynasty were further consolidated and perfected. Then the Han institutions were passed on to succeeding
        imperial dynasties. Of course, during the gradual historical process of institution inheritance and adoption
        there were changes, modifications, and elaborations, but continuity of tradition was the predominant feature
        during the two thousand years of the Chinese imperial period. Eventually most of the institutional and
        organizational devices advocated by the Legalists were implemented in various degrees by the Chinese imperial
        state and exerted lasting effects on the political and social development of China.1 In fact, their impact can still be discerned in the last decades of the twentieth century.
      


      
        The Supremacy of the Ruler and the Centralization of Power


        
          For the Legalists, the highest value is political power and the fundamental guiding principle is the
          maintenance of the supreme authority of the ruler. The designs of all major Legalist social and political
          institutions were derived from and built upon this cardinal principle. The Legalists were the advocates, the
          draftsmen, and the social engineers of their “utopian” social order. During the twenty-one hundred years of
          the Chinese imperial era, the emperor was the personification of the ideal ruler, and the imperial state was the embodiment of the Legalist ideal polity. The Legalists would, on rare
          occasions, rationalize their designs on other bases, such as by claiming that they were devised “for the
          benefit of the subjects,” but their real foremost concern was to perpetuate the supremacy of the ruler. Such
          rhetoric was used to justify but did not guide political action.
        


        
          On the other hand, the Legalist “utopia” can be an “egalitarian” society because according to the Legalist
          principle of universal applicability of law, all individuals, with the sole exception of the ruler, are truly
          equal: all are chattels of the state. According to the Legalist prescription, social mobility is based on a
          uniform and universal standard, with equal opportunity for all. Recruitment into officialdom is not based on
          heredity, background, or wealth but on loyalty to the ruler and professional competence.
        


        
          Within such a “utopia” the supreme sovereign enjoys total, unlimited, and absolute power over his ministers
          and people, who are all his docile subjects. The ruler is the source of law, which is the penal tool he uses
          to impose his will and maintain his rule. The ruler’s law is to be indiscriminately applied to all his
          subjects irrespective of social status. The ruler, however, alone is beyond and above the law, since he is
          the lawgiver. The state is an instrument wielded by the ruler to sustain his supreme status over his
          subjects. It is the vehicle of his power. All political power is centralized in the hands of the infallible
          ruler, who is the highest legislator, the supreme judge, the paramount administrator, the commander in chief
          of the armed forces, the master of all subjects, the ultimate prescriber of morals, and the Son of Heaven.
        


        
          Although in the real world there is no social or physical reality that could fit all details of an ideal
          type, such a Legalist absolutist monarchy, in the form of traditional Chinese emperorship, approached very
          near to this ideal during China’s imperial era, from 221 B.C. to the turn of the twentieth
          century. Then half a century later this Legalist “utopia” was resurrected in a new, Marxist-Leninist form by
          Mao Zedong.
        


        
          The Elimination of the Local Feudal Forces and the Decline of
          the Aristocracy


          
            The Legalist ideal polity in the form of a totalitarian bureaucratic empire was antifeudal because an
            absolutist ruler cannot tolerate either autonomous forces within his central bureaucracy or local
            independent groups beyond the control of his centralized power. For the Legalist, the hereditary feudal
            aristocracy posed a serious impediment to absolute monarchical power because its members’ status was not
            totally dependent on the ruler. A totalistic power cannot tolerate the presence of any autonomous social
            group. Hereditary feudal forces in both the central government and the regional administration must be
            abolished. To realize this goal, the Legalists proposed a political reform program of the “change of law”
            (bian fa) that would reduce the privileges of the feudal nobility.
          


          
            When the great Legalist Shang Yang became the chancellor of the Qin state, he abolished the feudal fief,
            replacing it with a centrally controlled local administration, which was created through “merging small
            townships and villages into counties, and appointing magistrates in charge” (Shi ji, ch. 68). The
            establishment of counties and prefectures and the elimination of hereditary fiefs were major political
            changes implemented in the strong hegemon states (ba) during the late Warring States period. This
            intentional action led directly to the abolishment of feudalism and the rise of a centralized bureaucratic
            empire. After Emperor Qin Shihuang unified China and founded the Qin dynasty in 221 B.C., he
            divided the whole country into forty-two prefectures, which were all administered by centrally appointed
            officials directly responsible to the emperor. This form of central government dominated local
            administration became the norm throughout the Chinese imperial era for more than two thousand years, and
            still constitutes the basis of the present county system.
          


          
            Thus, with the implementation of the Legalist political reform program, all feudal dukedoms and vassals
            were replaced by a system of local bureaucracies, of prefectures and counties under the direct jurisdiction of the central government. In accordance with the Legalist
            political reform program, both central and local administration, whose official positions were formerly
            filled mostly by members of the aristocracy, were now staffed by a corps of appointed officials directly
            responsible to the ruler. The transition from feudalism to centralized bureaucratic empire was a planned
            political transformation initiated by the Qin rulers. This resulted in further social changes in China.
            Although the aristocracy still enjoyed elevated status relative to the common people, they had nonetheless
            lost their hereditary political privileges with regard to local administration and tenure in central
            government. The Chinese sovereign was henceforth no longer a prima inter pares among the nobility
            but became the real Son of Heaven who could dispose the fates of members of the aristocracy at his
            pleasure. The nobility as a social group became the subjects of the emperor.
          


          
            The Legalist political program with all its far-reaching consequences was implemented by Emperor Qin
            Shihuang and continued by later emperors. This was a long-lasting legacy. What at first appeared as a plan
            for political change thought out by some impractical academics was actually realized by political power.
          

        


        
          The State Bureaucracy as a Tool of the Ruler, and the
          Centralization of Power


          
            According to the Legalists, the state bureaucracy should serve as the personal tool of the ruler, who can
            use it to control both the nobility and the common people. The purpose of replacing the hereditary
            aristocratic ministers with the ruler’s own personally appointed bureaucracy was not only to eliminate
            autonomous political forces but also to improve the efficiency of the state bureaucracy. To be an effective
            governing tool, the state bureaucracy must be staffed by loyal officials, recruited on the basis of their
            professional competence, who will implement the commands of the ruler. The Legalist recruitment system of
            government officials was antifeudal and represented a major political change.
            This shift of emphasis from feudally ascribed status toward rationally achieved status emerged in China
            more than two thousand years before a similar transformation occurred in Western Europe. Such a merit
            system encouraged social mobility and enhanced the opportunity for the promotion of talent even among the
            lower strata of society. In this sense the Legalist idea of recruitment was indeed more egalitarian. Long
            before the modern era, the ancient Legalists already understood that an astute ruler must know how to
            recruit the best talent from among the oppressed subjects at the bottom of the social hierarchy.
          


          
            From the standpoint of the ruler, his subjects are his domesticated animals and should be assigned
            appropriate work. “Talent should be properly assigned [to offices]…. Let roosters take care of night watch,
            let cats be used to catch rats” (Han Fei Zi, ch. 8). The Legalists believed it is in the interest of
            the ruler that only qualified persons be assigned to official posts irrespective of their social origin. In
            fact, people recruited from the grass roots are more qualified to serve in the bureaucracy than the
            nobility because of the firsthand experience of the former at the lower levels of society.
          


          
            Promotion in the [state] hierarchy should not be determined by [a person’s original] social status. (Han
            Fei Zi, ch. 36)
          


          
            Within the officialdom under a wise ruler, the prime minister must be elevated from the local province and
            the courageous general must be promoted from the ranks of the soldiers. (Han Fei Zi, ch. 50)
          


          
            Furthermore, ministers risen from the grass-roots community and promoted by the ruler are more likely to be
            less ambitious, more grateful, and personally loyal to the ruler. The commoners had no love for the
            nobility, and those commoners who were elevated to officialdom were expected to be more reliable in
            restraining the aristocracy for the ruler.
          


          
            The official screening procedure that would ensure the loyalty and competence of
            the candidates to be recruited into officialdom was realized in rudimentary form during the Han dynasty and
            later institutionalized as the Chinese traditional civil service examination in the Tang dynasty.
          


          
            Having complete control over an appointed bureaucracy, the sovereign would no longer have to share power
            with his ministers but could discharge or punish them at his pleasure. The bureaucracy became his tool and
            the officials his subservient slaves who could be disposed of at his arbitrary pleasure. Ironically, the
            historical events that best testify to the success of the Legalist program were the executions of two
            Legalist chancellors, Shang Yang and Wu Qi, by the orders of the new rulers of the Qin state and the Chu
            state, respectively, during the fourth century B.C. (Shi ji, chs. 68, 65).
          


          
            In conformity with the Legalist ideal, the imperial Chinese bureaucratic government had a highly
            centralized hierarchical structure. The emperor was the supreme master and was not accountable to any other
            authority. He had the ultimate decisionmaking power and the ultimate power to appoint personnel. The
            central government was divided into various functional departments, each headed by a minister. Since the
            Sui dynasty, the Six Departments became the established pattern. The prime minister was only the emperor’s
            assistant and could be removed or punished at the whim of the Son of Heaven. Often the chancellorship was
            an advisory committee. In the early Ming dynasty the position of the prime minister was abolished.
          


          
            The implementation of the Legalist principle led to the successful institutionalization of the supremacy of
            the emperor, who would henceforth enjoy absolute power over his subjects. The emperor actually became the
            highest executive, supreme judge, sacred lawgiver, commander in chief of the armed forces, and ultimate
            prescriber of morals. The “revolutionary” idea of the Legalists was one of the determining factors that led
            to the centralization of political power in the hands of the emperor.
          

        

      


      
        Imperial Law in Legalist Tradition


        
          The Legalists exerted great influence on the laws of China. In the early Warring States period, the Legalist
          Li Kui compiled the important written code Fa jing (Canon of Law), which was based on the laws of the
          various states at that period. Shang Yang received this document from Li Kui, who probably had taught the
          former, and brought this law to the Qin state. After he was appointed chancellor in the fourth century
          B.C., Shang Yang was able to convince the Qin ruler to adopt it as the official legal code
          (Jin shu, ch. 30). It would be expected that the law of the Qin state had undergone some changes
          before China became unified into one bureaucratic empire in 221 B.C. under Emperor Qin
          Shihuang (Gao Min 1981, 40–55). The Qin state law, with some modifications, became the law of the Qin empire.
          Then the Han dynasty adopted the Qin law with some additions (Shi ji, ch. 8; Han shu, ch. 1). Succeeding dynasties modeled their laws after their
          predecessors’, and this process of modification and adoption continued all the way down to the last imperial
          dynasty of the Qing. Thus all the laws of various dynasties of traditional China during the twenty-one
          hundred years of the imperial era can be traced to the legal code Fa jin compiled by Li
          Kui.2
        


        
          In conformity with the Legalist tenet of supremacy of the ruler, all imperial laws, since the Qin dynasty in
          221 B.C. to the last imperial Qing dynasty in 1906, when legal reforms were decreed, were
          predominantly penal in character. All imperial laws reserved the harshest punishments for crimes that
          challenged the authority of the ruler and his state. Such crimes of treason included any act or expression
          involving plotting against the state, showing disrespect for the emperor, spreading rumors, failing to
          denounce plots, leaking state secrets, libeling the emperor, etc. These crimes were dealt with most cruelly
          during the Qin and Han periods (Chen Naihua 1991). On the basis of this Legalist tradition, the punishment
          for the “Ten Evil Crimes” (shi er) was formally codified during the Northern Qi dynasty (Sui
          shu, ch. 25). As documented in chapters on penal punishment (xingfa
          zhi) of official dynastic histories, all succeeding imperial dynasties followed this legal codification
          until 1906. Five of these ten evils were crimes against the emperor and his state. Punishments for these
          crimes consisted of decapitation of the chief culprits, execution of minor culprits, and execution of
          relatives of the culprits.
        


        
          Suppression of Heresy


          
            It is to be expected that in a social system fashioned after the Legalists’ ideal, thought control and
            suppression of heresy would be institutionalized. The Legalists designed special arrangements to ensure
            that the minds of the people remained simple and kept away from corrupting influences. They insisted that
            the ordinary people must be insulated from all literary learning; even Legalists’ books and teachings
            should be banned from the homes of the common people. The ordinary people must not be allowed to have in
            their possession books that were not mandated by the state. As Han Fei said:
          


          
            Within the state of a wise ruler, there are no books and manuscripts. Educational instructions come from
            the law. There are no recorded quotations of the former [Sage] kings; the state officials are the teachers.
            (Han Fei Zi, ch. 49)
          


          
            When the great Legalist Shang Yang, alias Lord Shang, became the chancellor of the Qin state, one of the
            first decrees promulgated by the state was “the burning of the Book of Odes and the Book of
            Documents,” that were kept in private homes (Han Fei Zi, ch. 14).
          


          
            After the establishment of the Qin bureaucratic empire in the third century B.C., Li Si, the
            Legalist chancellor, proposed the institutionalization of censorship and the suppression of heresy to
            Emperor Qin Shihuang:
          


          
            Now the whole world is in order and placed under unified command and law… . However, the scholars are still
            studying the ancients instead of following the present [edicts]; they criticize the present and confuse the
            minds of the subject people. … In their minds people deplore [the present
            policy] in their homes, and criticize on the streets. … If such license is not forbidden, then the power of
            the ruler will be diminished at the top and various partisan factions will be formed at the bottom. These
            must be prohibited…. Your servant humbly suggests that all books, except the records of the Qin state, in
            the official archives be burned. Aside from the offices of the Erudites of the Imperial Academy, all
            persons under Heaven who dare to possess the Book of Odes, the Book of Documents, and sayings
            of the hundred philosophical schools must submit them to the local magistrates and have them burned. Those
            who dare to discuss among themselves the Book of Odes and the Book of Documents will be
            executed and their bodies exposed in the marketplace. Those who criticize the present by referring to the
            past should be executed along with members of their families. Officials who know of such cases but fail to
            denounce them will be guilty of the same crime. Thirty days after the issuing of this command, anyone who
            fails to burn these books should be arrested and tattooed as slaves to build the city walls. Books that are
            to be preserved are those of medicine, pharmacy, divination, agriculture, and botany. Those who want to
            study the law will take the officials as their teachers. (Shi ji, ch. 6)
          


          
            These measures were, of course, what the pre-Qin Legalists consistently and forcefully propounded. Now
            theory became praxis. Hence all heresies were to be suppressed, all undesirable books burned, all social
            speculation banned, all deviant expression prohibited, all independent thinking discouraged, and all minds
            molded according to the will of the ruler. There is little doubt that such measures were actually carried
            out, with varying degrees of success. One well-known case was the burying alive of 460 Confucian scholars
            by order of Emperor Qin Shihuang because they dared to discuss politically incorrect matters among
            themselves (Shi ji, ch. 6).
          


          
            Fortunately, not all books were burned because the Qin emperor’s decree exempted books in the possession of
            the official archives and Erudites of the Imperial Academy. Furthermore, although the proposals of the
            Legalists to burn all ancient classics in private hands were enforced, some courageous individuals did hide
            some classics in the walls of their houses; these classics were later retrieved in the Han dynasty.
          


          
            The rationale to implement such measures was based on the Legalist principle
            that the ruler and his state have the authority to determine what is orthodoxy to be upheld and what is
            heresy to be suppressed. Of course, the ruler also has the privilege to arbitrarily change his mind about
            what constitutes official orthodoxy. In fact, in later times the emperors felt that Confucian classics
            could serve the cause of upholding social order. The Han emperors reversed the decision of the founder of
            the Qin dynasty. Underlying these policy changes is the unchanging Legalist principle that claims that the
            ruler alone has the authority to decide on matters concerning political correctness.
          


          
            The suppression of heresy was gradually institutionalized during the Chinese imperial era. There are
            innumerable well-documented cases of literary inquisition and witch hunting against heresy in various
            imperial dynasties. Literary persecution became more severe during the Ming dynasty and climaxed during the
            most prosperous days of the middle of the Qing dynasty. Often because of a single word, the culprits, along
            with members of the three branches of their families, could be executed or exiled. Even after their death,
            the bodies of the “heretical criminals” would be dug out of their graves and mutilated.3 These Legalist praxes became permanent fixtures during the imperial era. Such
            traditions were even revived after the establishment of the People’s Republic of China, in the form of
            “political movements,” especially during the reign of the “people’s emperor,” Mao.
          

        

      


      
        Institutionalization of Official Orthodoxy and Mind Control


        
          According to the Legalist prescription, the state should seek to control the minds of the common people. The
          population was expected to think only in ways approved by the ruler. The commands of the ruler must be the
          guidelines for how the people should think. Aside from the ruler’s decrees, all other social learning would
          be regarded as heresy and labeled as illegitimate private speculation, in contradistinction to the public
          orthodoxy.
        


        
          The purpose of Legalist mind control was to transform the people into docile
          subjects of the state. They must be tamed and become submissive to the ruler. The people should be constantly
          indoctrinated by an official ideology mandated by the state and must be imbued with a mind-set oriented
          toward obedience and submissiveness.
        


        
          The Legalists were positively convinced that there is really no need, but certain harm, for the subjects to
          think for themselves. Indeed, the ruler will think for all the people. One master brain will replace the
          minds of all. This calls for implementation of uniform education mandated by the state, and persecution of
          people who show intellectual independence and espouse heretical thought. As Lord Shang stated:
        


        
          Under uniform education, those who should not be rewarded with wealth and promotion, should not be allowed to
          comment on penal punishment, should be prohibited from conducting private discussion and airing their opinion
          to the superiors are those who are well informed, well versed, honest, knowledgeable about decorum and music,
          with good reputation, with good conduct, and who form factions. (Shangjun shu, ch. 17)
        


        
          Since the Qin dynasty the Daoist/Legalist/Huang-Lao precepts became the dominant intellectual tenets of the
          Chinese emperors and their court. By the early Han period the empress dowager and chancellors were openly
          acknowledged admirers of the Legalistic Huang-Lao school. And even Confucians and Confucianism were affected
          by the Legalists.
        


        
          On the other hand, the early Han emperors and their chancellors also learned the lesson of the fall of the
          Qin dynasty. They understood that the major flaw of the Legalist school was its failure to recognize the
          importance of ideological indoctrination through persuasion and its overestimation of penal punishment.
        


        
          To assure that the subjects are imbued with one uniform mindset that will maintain their docility and
          compliance under the domination of the ruler, the supreme monarch must proclaim a universal orthodoxy. The
          ordinary people should not only be isolated from corrupting intellectual influence but must also be fully
          instructed why they should unconditionally obey and serve the ruler.
          Unfortunately, all the Legalists’ messages were addressed to the ruler and unfit for public consumption. This
          was a task that was more fitting for the Confucians. Then, fortunately, the ruler and his Legalist officials
          found a ready-made ideology in the form of Confucianism that could be instituted as official orthodoxy after
          undergoing some Legalist reinterpretation.
        


        
          In 136 B.C. the Han emperor Wudi approved the suggestion of the Confucian scholar Dong
          Zhongshu to institute Confucianism as official orthodoxy and banish other schools of thought. The openly
          proclaimed purpose was to unify the minds of the people, thus ensuring the stability of the empire. After the
          imperial decree, the state’s monopoly of ideology was institutionalized; aspirants to an official career had
          to undergo “Confucian” indoctrination, and that Confucianism had to be the version approved by the state.
          Henceforth, the emperors were not only supreme lawgivers but also became the authoritative interpreters of
          classics and the prescribers of morals. Ironically, the institutionalization of Confucianism as official
          ideology was the outcome of the Legalist policy of mind control and was implemented by Emperor Han Wudi, who
          was a Legalist. This proved to be a Pyrrhic victory for the Confucians.
        


        
          Though Confucianism was elevated, it was reinterpreted to conform to the spirit of Legalist doctrines. Dong
          Zhongshu, an orthodox Confucian, reformulated Confucianism with the help of yin-yang and five-agents
          theory. The core of the reconstructed official orthodox Confucianism (as distinguished from classical
          Confucianism) was the “Three Bonds” (san gang): the unconditional subordination of subjects to ruler,
          sons to father, and female to male. According to Dong’s interpretation:
        


        
          The relationships between ruler and subjects, father and son, husband and wife are all derived from the
          principles of yin and yang. The ruler is yang, the subject is yin; the father is
          yang, the son is yin; the husband is yang, the wife is yin. (Chunqiu
          fanlu, ch. 53)
        


        
          According to the yin-yang theory, yang is associated with the ideas
          of activeness, superordination, and the male gender, whereas yin is associated with the ideas of
          passivity, subordination, and the female gender. The central idea of the Three Bonds was the supremacy of the
          emperor who personified the Sun, Heaven, and father. This was the main reason why the Han emperor endorsed
          the suggestion to establish reinterpreted Confucianism as official orthodoxy. According to Dong Zhongshu,
          “the ruler holds the position of life and death over men; together with Heaven he holds the power of change
          and transformation” (Chunqiu fanlu, ch. 44). These important passages could very well have come from
          the writings of the Legalists.
        


        
          The “creative” reinterpretation of classical Confucianism and the imperative of the Three Bonds actually
          conform to the teaching of Legalists such as Han Fei and others. As stated in the writing of Han Fei:
        


        
          The subjects should serve the sovereign, the son should serve his father, the wife should serve the husband.
          When these three relations are thus coordinated, then all under Heaven becomes orderly. When these three
          relations are reversed, then all under Heaven becomes chaotic. (Han Fei Zi, ch. 51)
        


        
          For the Legalists, among these three relations the crucial one is the subjects’ domination by the ruler.
          Moreover, even the yinyang interpretation of Dong Zhongshu was actually initiated by the Huang-Lao
          school, which was closely associated with the Legalist school. Evidently Dong had used the following passage
          in the document of the Huang-Lao school in his reinterpretation of Confucianism:
        


        
          “The ruler is yang, whereas the ministers are yin. The superior is yang, the subordinate
          is yin. The male is yang, the female is yin. The father is yang, the son is
          yin. … The person who dominates men is yang…. The person who is subjugated is yin.
          (Huangdi sijing, cheng).
        


        
          The Legalist idea of absolute domination by the ruler became embodied in the
          official Confucian Three Bonds, which were the core of state-approved social norms and the fundamental
          official ethical principle in China for more than two thousand years. In this sense the Legalists transformed
          Confucianism into an indoctrination tool in the service of the emperor and his state. By the time of the
          early Han period, the official imperial scholars had successfully transformed and reinterpreted Confucianism
          in the spirit of the Legalist school.4 Although Confucianism became the
          official ideology of imperial China, it was promoted in the service of Legalist doctrine. Dynasties declined
          and new ones flourished, but official orthodox Confucianism,5 since the
          second century B.C., remained the official orthodoxy under the reign of all emperors,
          irrespective of their ethnic origin or political beliefs, whether Han, Mongolian, or Manchu.
        


        
          Of course, the political elite also had to make some concessions and accommodations to establish Confucianism
          as official orthodoxy. The Confucian Book of Documents and the Book of Odes, which were banned
          by the Legalists, now became standard textbooks in public schools and now had to be reinterpreted in the
          spirit of the new orthodoxy.
        


        
          With the establishment of Confucianism as official orthodoxy, the philosophic debates of the hundred
          contending schools of thought ended in Chinese history. The state-mandated official Confucianism became a
          handmaiden of Legalist politics and served as the spiritual opiate of both the masses and the intellectuals.
          As a direct consequence of the imperial Legalist mind control policy, for more than two thousand years
          Chinese intellectual development became most often straitjacketed into a fossilized mold. Independent
          scholarly inquiry contrary to official prescription was regarded as heretical and illegal. Most scholarly
          works became, with rare exceptions, hairsplitting annotations and explications of ancient Confucian classics
          based on the official interpretation.
        


        
          The Legalists understood that the best way to deter politically incorrect action and expression against the
          ruler is to “proscribe such [treacherous] thought” (Han Fei Zi, ch. 44) and
          to propagate official orthodoxy. To effectively control the minds of the subjects, the ruler and his state
          must exercise their mandate over mass education. China’s imperial rulers were true practitioners of the
          Legalist teachings.
        


        
          Ever since the establishment of official Confucianism as state orthodoxy, Confucian classics were mandated
          texts, to be used in all public schools until the beginning of the twentieth century. The imperial state had
          full control over academic curricula. Aside from Confucian classics, other required reading included decrees
          and exhortations of the emperors. During the Ming dynasty (1368–1644) the Great Injunctions of Emperor
          Ming Taizu had to be learned by heart by all students, and his Six Maxims were read aloud to local
          residents regularly. During the Qing dynasty (1644–1911) Emperor Kangxi’s Sacred Edict and Emperor
          Yongzheng’s Sacred Edict with Amplified Instruction had to be memorized by all students. The rulers of
          the last imperial dynasty also reinforced the local lecture (xiangyue) system, whereby emperors’
          instructions were taught by state-designated scholars to the general populace. Occasionally the Qing emperors
          also gave lectures on Confucian classics in the imperial academy. This was one of the unique imperial
          practices inspired by the Legalists under the facade of Confucianism. In the second half of the twentieth
          century, the massive issuance of Mao Zedong’s Little Red Book in the PRC was but the culmination of this
          imperial Legalist tradition, in which the ruler has direct control over ideology, education, and
          communication.
        


        
          A reinforcement of the propagation of state official orthodoxy was the civil service examination, which was
          instituted in the Tang dynasty (618–907) and only abolished in 1905. This state-mandated examination
          controlled one of the major channels of upper mobility during the imperial period. Anyone who aspired to a
          career in officialdom had to undergo a grueling process, testing their knowledge of official orthodox
          Confucianism and their loyalty to the ruler. Since the major, if not the only, livelihood of Chinese
          intellectuals during the imperial era was employment in the state bureaucracy,
          this civil examination system had the effect of orienting all educational curricula toward the dissemination
          of official orthodoxy. Regular education became part of official political indoctrination.
        


        
          Thus, under the guidance of the Legalist tenets, the institution of a state-mandated official ideology, the
          suppression of heretical thought, the banning of unofficial writings, state supervision and management of
          education, political socialization, and various arrangements of thought control were actually enforced by the
          Chinese bureaucratic state throughout the imperial era.
        

      


      
        Informer Network and Grass-roots Organizations


        
          As mentioned in chapter 5, the Pre-Qin
          Legalists suggested the institution of state-imposed grass-roots community organizations to monitor and
          control the common people. Some rudimentary forms of such organization had already been instituted by the
          Legalist ministers during the Warring States period. Designed by the Legalists, this form of grass-roots
          organization was elaborated on and implemented after the Qin dynasty.
        


        
          During the Han period one hundred households formed one li; ten li formed one township; and the county
          magistrate supervised several townships. During the Sui period (581–618), every five households constituted
          one bao; five bao formed one lü; and one hundred households formed one li. In the Tang dynasty,
          five li formed one township, which in the urban region was called a fang; the fang leader had the
          responsibility to guard the fang gate, keep the keys, and report wrongdoing to the state authority
          (Wenxian tongkao, ch. 12; Tongdian, ch. 3). From the Song dynasty (960–1279) on, it was called the
          baojia system (Song shi, ch. 192). The lijia system, in conjunction with the internal
          passport system, was added during the Ming dynasty for closer supervision over tax collection (Littrup 1981,
          59; Wu Han 1980, 210). Similar arrangements were instituted during the Qing dynasty.
        


        
          These state-imposed grass-roots community organizations served as extensions of the state throughout the
          imperial era. They performed various functions, including mutual surveillance and
          informing, registration and census-taking, tax collection, labor and military drafting, control of social and
          geographical mobility of the people, political socialization, and dissemination of government messages to the
          populace. Like all political institutions, these organizations operated with different degrees of
          effectiveness in various periods. Overall, these institutional arrangements helped the consolidation of the
          Chinese imperial state’s rule.
        


        
          The State’s Control of the Economy


          
            A form of proto-state socialism as advocated by the Legalists was implemented during the imperial period.
            Since 119 B.C., during the Han dynasty, the imperial state decreed a state monopoly on the
            manufacture and sale of iron and salt, various merchandise, and natural resources. During most of the
            imperial era until the last dynasty, the Qing, the state enjoyed a monopoly on salt, mines, and foreign
            trade. The imperial state also often imposed regulation of the market and monopolized the manufacture of
            liquor. Almost invariably, the imperial state directly managed the manufacture of certain goods, weaponry,
            and luxury items.
          


          
            As mentioned earlier, state control over the economy had been a consciously pursued Legalist policy of the
            imperial court to ensure that the state had control over all aspects of social life and the subjugation of
            all social forces that might seek autonomy. Although from the Song dynasty on economic conditions favored
            the rise of some form of capitalism in China, it never materialized. The Chinese imperial state, with its
            Legalist policy, had been the single most important agency for inhibiting the formation of a free market
            and capitalism.
          


          
            Legalist tenets exerted an enduring and overriding influence on China’s imperial institutions and political
            practices. Although Chinese traditional political culture has been labeled as Confucian, this may be a
            serious misnomer. The Legalist impact on the formulation of official orthodox Confucianism is both profound
            and evident. The function of Confucianism as a tool of political indoctrination,
            an instrument of legitimation, and a rhetorical ploy for policy justification had proven to be effective in
            sustaining the imperial system for more than two thousand years. Yet the real essence of imperial politics
            had been Legalist autocracy. During most of China’s imperial era, orthodox official
            Confucianism5 had most often functioned in the service of the Legalist
            essence. The institution and actions of the imperial state were justified in terms of Confucian rhetoric,
            but the real objectives of the rulers were almost invariably inspired by Legalist doctrine and Realpolitik.
          


          
            The subtle discrepancies between overt official pronouncement and covert policy implementation during the
            imperial period are recognized by most Chinese historians and scholars. Often the gap dividing the rhetoric
            and actual political practice seems unbridgeable. This feature of the Chinese imperial political tradition
            is referred to by most, if not all, Chinese scholars as wairu neifa (outside Confucian, inside
            Legalist).
          


          
            Although during the imperial era the ruling emperors and the Chinese state successfully implemented many of
            the tenets advocated by the Legalists, it was only in the twentieth century, under the rule of Mao Zedong
            and his Chinese Communist Party, that most of the goals of the Legalists came to fruition. Discussion of
            this issue will be part of the following chapter.
          

        

      

    


    
      Notes


      
        1. For a more in-depth account of Chinese imperial institutions, see Fu (1993, chs. 5–8).
      


      
        2. For a tabulated comparison showing continuities of the laws of various imperial dynasties of China
        starting from Li Kui’s Fa jing, see Yang Jialuo (1979, vol. 1,28–31).
      


      
        3. For a review of Chinese traditional suppression of heresy and literary persecution, see Fu (1993,
        131–41).
      


      
        4. As Creel stated: “By the time the Legalists had completed their work of sabotage, the true nature of
        Confucius had been thoroughly obscured” (Creel 1953,241).
      


      
        5. Here the author makes the distinction between “official orthodox” Confucianism and classical
        Confucianism.
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      The Congruence of Legalist
      Tenets and Orthodox Marxism-Leninism

    

    
       
    


    
       
    


    
      
        The Legalists exert continuing and far-reaching effects on the political and social development of China. Their
        tenets gave direction to institution building and state building during the two thousand years of imperial
        China. Furthermore, their doctrines also informed the political processes of the Chinese Communist Party (CCP),
        especially under the rule of Mao Zedong. The ancient Legalist tenets and modern orthodox Marxism-Leninism are
        congruent in some significant ways. Both share in the totalitarian belief of state domination over almost all
        aspect of social life, and the totalitarian praxes to maintain that domination. The legacy of the ancient
        Legalists provided fertile soil for the successful transplantation of Marxism-Leninism into China. It is an
        inheritance from their ancestors that may well continue to haunt the Chinese people for some time to come.
      


      
        Promotion of the Legalist School by Mao and the Chinese Communist Party


        
          One of China’s ancient Legalists’ most potent influences on the modern period, which has often been ignored
          by contemporary academics, is their preparation for the institution of Communist totalitarianism in China.
          Paradoxical though it may seem on the surface, the Legalist tradition in Chinese political culture
          facilitated the spread of modern Marxism-Leninism, especially the Stalinist-Maoist variety, in China.
        


        
          The transplantation of Marxism-Leninism into the Chinese political tradition was a
          smooth and seamless process. As some Western scholars perceptively noticed, Chinese Marxism was not imposed
          by foreign conquerors but developed indigenously and incorporated many aspects of Chinese traditional culture
          (Kelly 1991). The political philosophy of the Legalists was a major element that affected the specific form
          Marxism-Leninism assumed when it became integrated into contemporary Chinese political culture. The reason
          why modern Marxist-Leninist dogmas were so easily incorporated into Chinese tradition is due to the fact that
          there is a basic congruence of the fundamental principles of the Legalist school and official orthodox
          Marxism-Leninism.1 There are some major themes that these two schools of
          political philosophy share, in both theory and practice. Their intellectual congruence, often neglected by
          scholars, is profound, though their origins are two thousand years and two continents distant. Their
          compatibilities have been amply demonstrated by the proclamations and political practice of the Chinese
          Communist Party.
        


        
          It may even be argued that the Legalist “utopia” was more truthfully implemented and restored by Mao Zedong
          in modern Marxist garb, as compared with the traditional Chinese emperors who founded new dynasties. Major
          elements of the Legalist tradition were successfully revived after the establishment of the People’s Republic
          of China (PRC), especially during the reign of the “people’s emperor,” Mao. The ancient Chinese Legalists and
          the modern elites of the Chinese Communist Party not only shared the identical objective of establishing the
          monopoly of power by a supreme ruler and his small coterie of associates but also propounded a similar
          program for the realization of that ultimate goal. The Legalist “change of law” (bian fa) initiated by
          the former Chinese emperors in the imperial era was reenacted in the guise of “socialist transformation”
          through massive party-state—mobilized political movements in the PRC during the 1950s. The institution- and
          state-building process implemented by the CCP mirrored similar processes mandated by Legalist emperors and ministers during various imperial dynasties. The PRC is a Legalist dream come
          true.
        


        
          Mao Zedong was an unabashed admirer of the first Chinese Legalist emperor, Qin Shihuang (r. 212–205
          B.C.). Ruthless suppression of political heresy by the Qin emperor was praised by Mao as an
          enlightened “progressive” policy worthy of emulation. Mao’s only regret was that the first Qin emperor had
          not done enough. It was now his turn, and he was determined to outdo and outshine his much-admired
          predecessor. As Mao explained to his followers in 1958:
        


        
          [Emperor Qin Shihuang] buried only 460 Confucian scholars alive. We buried 46,000 Confucian scholars…. We
          have outdone Emperor Qin Shihuang more than a hundredfold…. People always condemn Emperor Qin Shihuang for
          burning books and burying alive Confucian scholars, and list these as his greatest crimes. I think, however,
          he killed too few Confucians…. Those Confucian scholars were indeed counterrevolutionaries. (Mao Zedong 1969,
          195)
        


        
          It was in the context of such Legalist tradition that Marxism became incorporated into Chinese political
          culture and became the new official orthodoxy. Initially transplanted to China as a Western product, Marxism,
          especially its Leninist version, found a most favorable social and cultural environment for its growth. It
          absorbed many congenial nutrients from its new habitat and mutated into a new form that reflected certain
          features of its new homeland. In the eyes of the majority of the contemporary Chinese people, official
          orthodox Marxism-Leninism has been regarded more as an indigenous product that is not only distinct from but
          also inimical to Western corrupt “liberal” tradition. It took on many age-old Chinese characteristics and
          assumed the mantle of heir to the “traditional essence.” In fact, official orthodox Marxism-Leninism has been
          publicly proclaimed and popularly recognized as the true Chinese essence (ti) in a new contemporary
          functional (yong) form adapted to the twentieth-century world. This had its parallel during the
          imperial era, when Confucianism was reformed to conform with basic Legalist tenets
          that promote the absolute authority of the ruler and state domination over the common people (Fu 1993,
          ch. 3).
        


        
          The compatibility between official orthodox Marxism-Leninism-Maoism and Legalist tenets was best demonstrated
          during the campaign “Criticizing Lin Biao and Confucius” launched under the strong endorsement of Mao Zedong
          in the period 1973–76. During this campaign, the Legalists and eminent Chinese emperors who founded new
          dynasties (e.g., Emperors Qin Shihuang, Han Gaozu, Tang Taizong, and Ming Taizu) were portrayed as the most
          progressive revolutionaries in Chinese imperial history. During this political campaign people also witnessed
          a spectacular revival of the tenets of the Legalist school promoted by the CCP official media on a massive
          scale. Following closely the teaching of the greatest “leader and teacher” Mao, the official establishment
          “proletarian” scholars openly identified the ancient Legalist doctrines as the precursors of the
          Marxist-Leninist “dictatorship of the proletariat.” All the political suppressions and persecutions advocated
          by the Legalists and practiced by the emperors were lauded as “revolutionary” and worthy of emulation. The
          following are some quotations excerpted from their “revolutionary critique” of articles that criticized the
          Legalists and the founder of the Chinese bureaucratic empire, Emperor Qin Shihuang:
        


        
          The first emperor of Chin [Qin], an outstanding statesman of the newly rising feudal landlord class,
          following the doctrine of historical development… applied laws advocated by the Legalists, unified China
          through war, abrogated the vassalage left over from the slave system, and established a centralized
          dictatorship. … He used this dictatorship to resolutely suppress with violence the reactionary Confucians who
          were vainly trying to restore the slave system. All these were in fact revolutionary actions in defense of
          the dictatorship of the newly rising feudal landlord class. [Furthermore,] the first emperor of Chin [Qin]
          decreed the “burning of books and burying alive of Confucian scholars.” This was a revolutionary move to
          suppress the followers of Confucius and Mencius. (Foreign Language Press 1974, 10, 15)
        


        
          The praise and tribute paid to the Legalists by the party-state were not confined
          to the Mao era but continued into the post-Mao reform period, when Confucius has been rehabilitated. The
          long-lasting and far-reaching influence of the Legalists on the CCP and contemporary Chinese political
          socialization are evident from PRC college Chinese history textbooks that have been newly published or
          republished during the post-Mao era and are still widely used in colleges and presumably will be used in the
          future. This significant phenomenon was also recognized by some Chinese scholars (Yin Zhenhuan 1986). In many
          history textbooks Legalist tenets, including thought control and suppression of political heresy, are still
          highly praised. In one recently published history textbook edited by the faculty of a normal university,
          Legalist political practice is lauded: “The burning of books and burying alive of Confucian scholars played
          positive roles in the consolidation of political unity” (Dongbei shifan daxue et al. 1984). This textbook is
          used by teachers’ colleges. In another textbook, published in 1982, such practices are strongly defended and
          endorsed: “Under such historical circumstances, it was necessary to employ such measures to unify [people’s]
          minds in order to consolidate unity and prohibit reactionary activities that used the ancients to criticize
          the present” (Zhu Shaohou 1982). A republished history textbook by a renowned Chinese Marxist historian has
          similar passages (Jian Bozan 1983).
        


        
          This persistent and long-lasting ideological influence testifies to the basic affinity between Chinese
          Legalist tenets and official Marxism-Leninism-Maoism.
        

      


      
        Compatibility Between Legalist Tenets and Marxist-Leninist Practice


        
          Despite all the differences in terminology and analytical methodology, the ancient Legalist doctrines and
          modern Marxism-Leninism do share some common basic themes in their “deep structures.” This is evident in both their theoretical perspectives and their political
          practices.
        


        
          Monopoly and the Centralization of Power


          
            As the earliest political scientists, China’s ancient Legalists believed in the importance of politics.
            They consistently emphasized the primacy of power. As indicated earlier, the fundamental belief that
            directs all Legalist tenets is that monopoly of power by the ruler and his state is always paramount. All
            the intellectual endeavors of the Legalists were dedicated to the attainment of this goal. For the ancient
            Legalists, political power is the ultimate goal and the supreme value.
          


          
            The same concern, or rather obsession, with the monopoly of power is shared by the chieftains and
            theologians of modern Marxism-Leninism-Stalinism-Maoism. Notwithstanding their openly proclaimed stance as
            economic determinists, in actual praxis the political leaders of modern Communist parties knew that the
            determining factor in social and economic change is political power. This was even recognized by Marx and
            Engels when they wrote The German Ideology, where they stated: “Every class that is aiming at
            domination … as in the case of the proletariat… must first conquer political power” (Marx, Engels, and
            Lenin 1984, 38). The practitioners of contemporary Marxism-Leninism (Lenin, Stalin, Mao Zedong, Kim
            Il-sung, Castro, and others) all emphasized the overriding priority for the paramount leader and his party
            to win and monopolize political power. Only after the conquest of power can the party embark on
            socioeconomic transformation programs launched to further consolidate the power of the party-state.
            Contrary to the economic-deterministic dogma of Marx, his disciples knew that the economic base can only be
            changed by the action of the political superstructure of the state. After winning power, Lenin persistently
            called on members of the Communist International to prepare “for the conquest of political power—political
            power, moreover, in the form of the dictatorship of the proletariat.” Furthermore, it must be “the party” that “exercises the dictatorship of the proletariat” (Marx, Engels,
            and Lenin 1984, 487, 521).
          


          
            Thus the goal of a party monopoly of power is embodied in the official orthodox Marxist-Leninist cardinal
            principles of the dictatorship of the proletariat and party leadership, which prescribe that all aspects of
            social life—ideology, morality, education, the arts and sciences, organization, communication, the economy,
            community, and fashion—be regulated by the party-state. Following the precedents of Lenin and Stalin, Mao
            Zedong considered the cardinal principle of party leadership as the most important of his six criteria of
            political correctness (Mao Zedong 1977, 393), and Deng Xiaoping regarded this as the most essential of his
            Four Basic Principles (Deng Xiaoping 1983, 144–70).
          


          
            In praxis, “party leadership” requires that after the attainment of ruling status by the Communist Party,
            it becomes the only legitimate political party. All other political organizations and “parties” should have
            no independence and must accept the leadership of the Communist Party. Like the Legalists, the
            Marxist-Leninist leaders believe that power must never be shared. Fewer than two months after victory, on
            January 19, 1918, Lenin and his party dissolved the Constituent Assembly because it returned a socialist
            but non-Bolshevik majority. In 1920–21 non-Communist workers unions were broken and their leaders arrested.
            By 1922 all political parties were banned except the Bolshevik Party, which became the only political
            organization that could function legally in the USSR. Similar processes happened in the PRC, where the
            Chinese Communist Party became the only independent political party, and all other “parties” became
            subordinate satellites. This is a pattern repeated in all countries where the Marxist-Leninist party came
            to power.
          


          
            As a monopolistic political organization, the Communist Party is highly hierarchical, with power
            centralized in the hands of a handful of leaders, often with an individual as the paramount leader. Lenin
            justified the centralization of power in the party leader as “dictator” on the grounds that “unquestioning
            subordination to a single will is absolutely necessary for the success of processes organized on the pattern of large-scale machine industry“ (Lenin 1963–70, vol.
            27, 2265–70). The need to centralize power is also expressed in the organizational principle of ”democratic
            centralism“ in Leninist-Stalinist-Maoist ”newspeak.“ Thus the principle of party leadership in conjunction
            with ”democratic centralism,“ in practice, is manifested in the political arrangement of a single party, a
            single ideology, and a single supreme leader. Like the ancient Legalists, the modern Communist Party
            leaders insist that power and authority must be monopolized and centralized. This was the highest,
            overriding goal of all ”progressive and revolutionary“ Marxist-Leninist social programs in the USSR and the
            PRC, and this is the goal as well in all other countries ruled by orthodox Marxist-Leninist parties.
          


          
            It was the Marxist-Leninist party leadership’s overriding goal of securing and maintaining monopoly over
            power that directs all their efforts to focus on the establishment of a totalitarian system under their
            “everlasting” rule. This was the real goal that motivated and guided the policies and actions of the
            party-state during the years of institution building in the USSR, the PRC, and other countries under the
            rule of Marxist-Leninist parties. It was the concern for consolidating political power and ensuring social
            control that led to the initiation of the “socialist transformation” of the relations of production,
            collectivization, and subsequent totalistic control over organization and communication during the period
            shortly after their takeover of power. The political, social, and economic institutions of the USSR, the
            PRC, North Korea, and former Communist Eastern European states were the products of party-state actions
            designed to establish and maintain their domination of society. Modern Western conventional wisdom to the
            contrary, it is political action that determines economic arrangements, not vice versa.
          


          
            As the political praxis of the Soviet Communist Party and the Chinese Communist Party show, maintenance of
            the supreme power of the paramount leader and his close associates was the guiding principle that informed
            all political decision making. All other purposes, political lines, rules, principles, policies, etc., must be subservient to this highest goal of maintaining a monopoly of power.
            Moreover, like the Legalists, politics has been regarded by modern-day orthodox Marxist-Leninist
            practitioners as a struggle for power, and this struggle must be conducted with utmost ruthlessness and
            cruelty, and without any regard for conventional norms or ethics. It was because of the obsession with
            power and the struggle for power that incessant political campaigns and purges were launched and
            “relentless suppressions” were imposed not only against groups outside the party but also against fellow
            party members and former “comrades” in disputes among factional forces within the CPSU, the CCP, and other
            Communist parties.
          


          
            Like the ancient Legalists, Lenin and Mao Zedong believed that political authority rests on power and power
            ultimately derives from naked force. As Lenin so emphatically stressed regarding the essence of the
            Marxist-Leninist dictatorship of the proletariat, “dictatorship means unlimited power based on force, and
            not on law” (Lenin 1963–70, vol. 10, 244). Likewise, as Mao’s famous quotation so aptly summarizes it:
            “Political power grows from the barrel of a gun” (Mao Zedong 1965, vol. 2, 224). Similar to the ancient
            Legalists, the ruling Marxist-Leninist party leaders (such as Lenin, Stalin, Mao Zedong, Kim Il-sung, and
            others) always stressed the priority of building up power in the form of armed forces, intelligence, and
            mutual informer networks, and the defense industry.
          


          
            The ultimate solution in the domestic politics of countries ruled by orthodox Marxist-Leninist parties has
            been power in the form of military force. This common understanding undermined peaceful negotiation and
            compromise in the domestic political conflicts of Stalin’s USSR and Mao’s PRC. This conflict pattern
            extended even to the ranks of the party elite who were supposed to be “fellow comrades.” There was little
            tolerance of different opinions in intraparty discussions over matters pertaining to policy and ideology
            within ruling Marxist-Leninist parties. The prevalent use of force gave Chinese political actors a peculiar
            perspective toward politics: It is regarded as a ruthless struggle in which “you
            die and I live” (nisi wohuo). Rarely if ever could two autonomous political forces accommodate each
            other peacefully for a relatively long time in the former USSR and in the PRC. This was the reason why
            intraparty conflicts were often, if not always, resolved by military force or massive violence and involved
            a process characterized by “unrelenting struggle and merciless attack.”
          

        


        
          Absolute, Unconstrained Political Power and Legal
          Principles


          
            More than two thousand years ago, the ancient Legalists proposed that the power of the ruler must be
            absolute and never be constrained, whether legally or institutionally; and that political power could only
            be derived from force but not from law. This important and fundamental Legalist tenet has been shared by
            the modern Marxist-Leninist ideology in the form of the theory of the “dictatorship of the proletariat.”
          


          
            “Dictatorship of the proletariat” is a term coined by Marx, but the full explication of that principle was
            creatively provided by Lenin. This term was cogently defined by Lenin thus: “The revolutionary dictatorship
            of the proletariat is rule won and maintained by the use of violence by the proletariat against the
            bourgeoisie, rule that is unrestricted by any laws” (Lenin 1963–70, vol. 28, 229). Furthermore, “the
            scientific term ‘dictatorship’ means nothing more nor less than authority untrammeled by any laws,
            absolutely unrestricted by any rules whatsoever, and based directly on violence” (Lenin 1963–70, vol. 10,
            246). The true essence of the dictatorship of the proletariat is the exercise of political power without
            legal or institutional constraints. The practice of violence and terror by the Marxist-Leninist state must
            not be intervened in by any social or judicial institutions. This “revolutionary” principle has guided the
            institutions, policies, and practices of all so-called socialist countries governed by Marxist-Leninist
            parties. To avoid any misunderstanding, Lenin gave this instruction in 1922 about drafting a criminal code:
          


          
            The courts must not eliminate terror. … It must be grounded and legalized in
            principle, without duplicity and embellishment. The formula must be as broad as possible because only
            revolutionary legal consciousness and revolutionary conscience will set conditions, broader or narrower, of
            application in practice. (Lenin 1963–70, vol. 33, 358)
          


          
            Thus the Communist Party, as the only legitimate representative of the proletariat, exercises this
            dictatorship, which ultimately passes to the hands of the paramount leader. Hence the power of the
            paramount leader (i.e., the modern emperor) must be absolute and unconstrained by any law. In practice
            there has been really no legal or institutional restriction on the exercise of political power in modern
            Marxist-Leninist states. This is amply illustrated by the political history of the USSR from 1917 to its
            downfall in 1991 (especially during the Stalinist era) and of the PRC since 1949 (especially during the Mao
            era).
          


          
            In the domain of jurisprudence, the absolute power of the paramount leader, like that of the traditional
            emperor, is manifested by the overt norm that he alone has the authority to make, revise, revoke, proclaim,
            adjudicate, execute, violate, and suspend any law. The modern paramount leader is the highest legislator,
            judge, and administrator. His wish is law. He is above and beyond law. Mao Zedong admitted to Edgar Snow
            that he, Mao, was “lawless and heavenless,” implying, not very subtly, that as the paramount leader he was
            above the law, hence lawless, and enjoyed supreme authority, hence heavenless (Fu 1993, 188).
          


          
            In the PRC the judiciary is only an arm of the party. Local party secretaries can issue court verdicts and
            override decisions of the judges. A similar process occurred in the former Soviet Union. For this reason,
            Western-style “rule of law,” “checks and balances,” “parliamentary democracy,” “due process,”
            “constitutionalism,” etc., have been targets of virulent attacks by the party-state. In Marxist-Leninist
            rhetoric, these are still labeled as “bourgeois decadent ideas,” “hypocrisy of the exploitation class,”
            “proletarian chains forged by the imperialists,” “fake democracy,” etc. Official Marxism-Leninism has
            proven to be a strong defensive shield for the resurrected Russian czarist and
            traditional Chinese imperial “rule of man” and against the “rule of law,” and an effective weapon of the
            party-state against the lament of the wretched of the earth (Fu 1992). True to the Legalist tradition and
            orthodox Marxist-Leninist political prescription, even in the 1990s “Chinese law remains a tool of state
            power” (McCormick 1990, 125).
          


          
            The disregard for law and institutional procedure, an attitude shared by both the ancient Legalists and the
            modern orthodox Marxist-Leninists, resulted in the deinstitutionalization2
            and personalization of politics in the former USSR and the PRC. This is the reason for the unpredictability
            of politics in these countries, where the social orders were, or are, based on the “rule of man.”
          

        


        
          Subjugation of the People as Property of the Ruler and the
          State


          
            While the Legalists regarded the common people as domesticated herds shepherded by the almighty ruler, the
            modern governing Marxist-Leninist parties treat the masses, including the exploited proletariat and other
            wretched of the earth, as human resources and property of the party-state for the realization of its
            political agenda. For the paramount leaders of the ruling Marxist-Leninist parties, the ordinary people,
            including the workers, are rather stupid beings with subnormal intelligence and no sense of their own true
            interest. As Lenin stated in 1902 in What Is to Be Done: “There could not have been
            social-democratic consciousness among the workers. It would have to be brought to them from without.” For
            their own interest, the common people need elite leaders to shepherd and indoctrinate them. Like sheep,
            they are fit only to be led; no spontaneity on their part is to be tolerated. Therefore the task of the
            party “is to combat spontaneity, to divert the working-class movement from this spontaneous, trade unionist
            striving” lest they become unruly and independent (Marx, Engels, and Lenin 1972, 388–90). This fundamental
            belief informs the conduct of the Marxist-Leninist party-state toward the common
            people. Lenin exhorted the common people to become docile subjects of the party-state by submitting “to the
            conscious appreciation of the necessity for the dictatorship of the proletariat, to unquestioning obedience
            to the orders of individual representatives of the Soviet government” (Lenin 1963–70, vol. 27, 270).
            According to Nikita Khrushchev, “for Stalin, peasants were scum” (Khrushchev 1974, 112).
          


          
            For the modern Chinese Marxist-Leninist rulers in China, the ordinary mortals under their benevolent rule
            must remain abject “docile tools of the party,” as instructed by the official newspaper People’s
            Daily (January 16, 1960), and strive ever harder to be, in the words of the much-publicized model hero
            Lei Feng, “permanently stainless bolts to be installed” by the party leader at his discretion. For the CCP
            elite, the common people are inferior beings who are only fit to be the tools of the party.
          


          
            To the official orthodox Marxist-Leninist politicians and ideologues the common people are only physical
            resources without intrinsic value; therefore these human chattels can always be sacrificed for the
            realization of the party leader’s political agenda or pet projects. Even if policies and projects are
            enacted in the name of the people, the human cost is never a major consideration. Thus the policies and
            actions of the party-state resulted in the loss of human lives on a massive scale due to starvation or
            political suppression. Forced collectivization during the Stalin era led to the great famine of 1932–34,
            which claimed the lives of some 7 million in the Ukraine alone (Conquest et al. 1983). In China, Mao
            Zedong’s Great Leap Forward caused the greatest famine in world history; more than 30 million died of
            hunger in 1959–61 (Fu 1993, 304).
          


          
            To keep the common people as compliant subjects, the party-state not only resorts to incessant political
            indoctrination but also isolates the people from the realities of politics. The Legalists’ prescribed
            secrecy is the precursor of the modern “crypto-politics” (Rigby 1964) practiced by totalitarian states,
            where all important political decision making is hidden from the public. This
            conforms to the Daoist-Legalist doctrine of maintaining an ignorant populace.
          


          
            Without an understanding of the political philosophy of the Legalists, one would not really understand the
            attitudinal orientation of the PRC leadership. Probably the failure of many China specialists and watchers
            in the West to recognize the basic values and beliefs of modern Chinese Marxist-Leninist-Maoist rulers led
            to their misjudgment on many key issues relating to the conduct of the leaders of the PRC (Hollander 1981).
          

        


        
          The State as an Instrument of Political Suppression


          
            For the Legalists, “The state is the vehicle of the ruler, whereas power is the horse of the ruler” (Han
            Fei Zi, chs. 34, 35). During China’s imperial period, the imperial state was a coercive instrument of
            the emperor to maintain his rule. Able emperors had no qualms about executing not only commoners but also
            members of the political elite, including chancellors, members of the royal clan, and bureaucrats (Fu 1993,
            ch. 8). For modern orthodox
            Marxist-Leninists, the state is likewise a tool of suppression wielded by the Communist Party leadership to
            maintain its power and suppress dissension. As Lenin stated: “According to Marx, the state is an organ of
            class rule, an organ for the oppression of one class by another.”3
            Therefore, after the Marxist-Leninist “revolution” was successfully realized, all the major coercive
            organizations of the state must not be abolished but be greatly strengthened. Likewise, the targets of
            suppression of the dictatorship of the proletariat included not only the ordinary people and dissidents but
            also prominent members of the new political elite.
          


          
            The ancient Legalists advised the rulers on the necessity of suppression and discrimination against
            undesirable social elements among the population. These were regarded by the Legalists as “vermin” and
            pests of the state. They were scholars, independent knights, merchants, heretics, and people with
            independent means. In the modern era under the reign of Marxist-Leninist regimes, their twentieth-century
            counterparts were called by Lenin “harmful insects” to be purged (Lenin 1963–70,
            vol. 35, 204) or “parasites” to “be shot.” These were intellectuals, entrepreneurs, businessmen,
            dissidents, “rightists,” “reactionaries,” “saboteurs,” kulaks, “hooligans,” bourgeoisie, and any people
            with different beliefs.
          


          
            Shortly after taking over power, Lenin established CHEKA (Extraordinary Commission to Combat
            Counterrevolutionary Crimes and Sabotage), which was the predecessor of the infamous KGB. One of the first
            tasks CHEKA accomplished was the arrest of all members of the committee of the All-Russian Union of
            Employees. Lenin stated on November 7, 1918: “The important thing for us is that CHEKA is directly
            exercising the dictatorship of the proletariat” (Lenin 1963–70, vol. 28, 170). In September 1918 Lenin
            created the world’s first concentration camp as a center for the isolation of political prisoners. In 1949
            Mao Zedong proposed: “Our present task is to strengthen the people’s state apparatus—mainly the people’s
            army, the people’s police, and the people’s courts” (Mao Zedong 1965, vol. 4, 418). Of course, one must
            realize that in the modern Marxist-Leninist “newspeak” the paramount leader is equated with the “people.”
          


          
            During his reign, Stalin’s great purge of 1934–38 involved the killing of most of the old veteran
            Bolsheviks. According to the secret report of Khrushchev, of the 1,966 delegates to the Seventeenth Party
            Congress in 1934, 1,108 were liquidated, and fewer than 2 percent came to the Eighteenth Party Congress; of
            the 139 members of the Seventeenth’s Central Committee, 98 (70.5 percent) were executed, 27 were arrested,
            and only 14 came to the Eighteenth Congress. Stalin’s purge of the military included 3 of 5 marshals, 14 of
            16 Class I and II commanders, 60 of 67 corps commanders, 136 of 199 division commanders. About half of the
            officer corps, or some 35,000, were either shot or imprisoned (Conquest 1968, 485). From 1937 to 1938
            Stalin personally approved 383 execution lists. Overall, the estimates of the death toll due to Stalin’s
            political suppression in 1934–38 vary from a low of 8 million by Khrushchev to 10 million to 15 million by
            Sakharov and 20 million by Conquest (Conquest 1968, 713), to a high of 60
            million by Solzhenitsyn.
          


          
            During the Mao era intraparty purges entailed the persecution of countless members of top members of the
            party leadership. If intraparty struggles could be waged with such ferocity, one can well imagine how the
            party-state would attack out-groups, who were regarded as less than human during all the state-manipulated
            political movements (Fu 1993, chs. 14–17). The human toll under Mao’s rule was comparable to Stalin’s great
            purges. It was estimated that from 1950 to 1952, some 2 million were executed (Meisner 1986, 81), while
            other estimates run to 5 million (Guillermaz 1976, 24). During the Cultural Revolution (1966–76) some 3
            million were killed (Domes 1985, 110), and hundreds of millions were adversely affected. Under the short
            reign of Pol Pot in Cambodia, more than 1 million were killed by the Khmer Rouge in a country of 7 million.
            The “revolutionary” Marxist-Leninist regimes created more wretched of the earth during times of peace than
            all domestic suppression by traditional autocracies combined. These were the results of the exercise of
            totalitarian power by the “dictatorship of the proletariat.”
          


          
            Both Legalist doctrine and orthodox Marxism-Leninism share the basic belief that the ordinary people have
            only an instrumental value for realizing the goals of the ruler or the party. Imbued with such beliefs and
            values, the political leadership would do all within its power to thwart any attempt by the subject
            populace to seek minimal forms of civil rights, including the rights of free speech and assembly. It is
            this mind-set of Mao Zedong and his associates and successors that motivates the initiation of incessant
            movements of political suppression. The core members of the modern PRC power elite will never tolerate the
            people’s attempts to become citizens rather than remain subjects of the state. Any sign that suggests the
            aspiration of the people to basic human rights such as freedom of speech and assembly must be ruthlessly
            eradicated, as was shown by the well-known 1989 Tiananmen Massacre. Yet this campaign was also the smallest
            in scale compared to the many massive political movements and political
            suppressions during the Mao era. All these were in conformity with the Legalists’ heritage.
          

        


        
          Mind Control


          
            The Legalists were realists who appreciated the power of ideas. They also believed that the most effective
            way to rule over a people is to control their minds. To ensure that the subjects would not resort to
            subversive action, Han Fei recommended that “Among the methods of preventing treachery, the best method is
            to proscribe such a [treacherous] mind” (Han Fei Zi, ch. 44).
          


          
            The modern practitioners of Marxism-Leninism shared this Legalist insight, despite their openly avowed
            belief in the materialistic interpretation of history. For them, manipulation of the human mind consists
            not only of preventive measures but also of active programs to fashion people’s attitudes and beliefs.
            Lenin was the first modern Marxist to call for large-scale mass political indoctrination and the creation
            of the “New Soviet Man.” Mao Zedong further integrated Legalist tenets with Marxist-Leninist political
            practice. He believed that the human mind can be remolded according to the design of the holder of state
            power. The high-sounding term “transformation of thought” (sixiang gaizao) or “thought reform” (some
            Westerners called it brainwashing) has been used to denote this state-supervised political indoctrination
            process. In all countries that were or are ruled by a Marxist-Leninist regime, the ruling Communist parties
            have imposed political indoctrination on a massive scale through a centralized, coordinated effort.
          


          
            Like the Chinese Legalist emperors, the modem Marxist-Leninist leaders imposed their ideological orthodoxy
            on the subject population. In all countries ruled by Marxist-Leninist Communist parties, official orthodox
            Marxism-Leninism became state-mandated ideology that must be disseminated through schools, mass media,
            performing arts, publications, social science disciplines, commercials, mass rallies, etc. This official
            orthodoxy was backed by the use of coercion. Heretics were hunted down and persecuted in a style reminiscent of medieval witch-hunting and the Inquisition, but on a much larger
            scale. Official Marxism-Leninism is used to justify the ruling elite’s monopoly of power, legitimize their
            absolute authority, rationalize their policy, and transform the people into compliant subjects of the
            party-state. In these countries official orthodox Marxism-Leninism is indeed the spiritual opium of the
            masses.
          


          
            Lenin knew the power of the media to influence people’s minds. As early as 1902 he wrote in What Is to
            Be Done? (Lenin 1963–70, vol. 5): “A newspaper is not only a collective propagandist and collective
            agitator but also a collective organizer.” He was determined to monopolize the mass media. Just three days
            after the October Revolution, Lenin decreed that all “bourgeois” newspapers be shut down. In January 1918
            he further instructed that any newspaper that made “distorted statements about life” be banned. In July the
            last non-Bolshevik paper, New Life, was shut down. Thus began the monopoly of mass communication by
            the party-state in the USSR. In the PRC the same process was repeated, and by 1952 all mass media and
            education were controlled by the party-state. In all Marxist-Leninist states, including the former USSR and
            the PRC, the party controls and monopolizes education, newspapers, magazines, publishing, TV and radio
            broadcasting, film, drama, music, fine arts, social science research, foreign cultural exchange, etc. All
            of the above were regarded as tools of political indoctrination under the jurisdiction of the party’s
            Department of Propaganda.
          


          
            Of course, persuasion and indoctrination are not the only methods of mind manipulation. Like the Legalists,
            the leaders of the modern Chinese party-state understand the effectiveness of intimidation, punishment, and
            coercion. Political deviants and dissidents, and even staunch supporters, must be forced to comply openly.
            All the “political movements” initiated by the modern Chinese party-state had the goal of remolding the
            subjects’ minds. Literary persecutions of Legalist emperors, especially during the Ming and Qing dynasties
            (Fu 1993, 131–41), have been reenacted in the PRC on a massive scale during
            political movements such as the 1951 Thought reform, the 1955 Purge-Counterrevolutionaries, the 1957
            Anti-Rightists Campaign, the 1966–76 Cultural Revolution, the 1981 Anti-Bourgeois Liberalization, and the
            1983 Anti-Spiritual Pollution campaign.
          

        


        
          State Control of Social Life, and Mutual Surveillance


          
            The Legalists persistently advocated the importance of building up an informer network in which everyone is
            obliged to inform on everyone else. The ancient Legalists knew more than two thousand years before their
            twentieth-century totalitarian successors that to ensure the smooth functioning of a totalitarian state,
            all nonsupervised private social ties must be broken, and the most effective means is a universal system of
            mutual spying among relatives, friends, and neighbors. To realize this goal, local grassroots communities
            must be subjected to regulation and monitoring by the state. This concern regarding control of the
            grass-roots community by the state was shared by Stalin, Mao Zedong, and other leaders of ruling Communist
            parties.
          


          
            Official orthodox Marxist-Leninists and the Legalists share the same conviction of destroying private
            communal relations, and they prescribe identical solutions. The classic case in the USSR was the teen
            Pavlik Morozov, who denounced his father to the state for concealing grain. His father was shot, but the
            villagers killed Pavlik, who became a hero of Soviet school textbooks. When commenting on Marxism-Leninism
            as the ideology of the Soviet state, Kolakowski remarked: “The ideal of Stalinist socialism appeared to be
            a situation where everyone in the country (except Stalin) was an inmate of a concentration camp and also an
            agent of the secret police” (Kolakowski 1978, vol. 2, 91). Now we also know how widespread was the practice
            of informing against one’s friends and relatives to the Stasi of East Germany, which left more than 6
            million files, and of a similar process in the former Czechoslovakia under the rule of the Marxist-Leninist
            party.
          


          
            All countries governed by orthodox Marxist-Leninist parties institute some form
            of internal passport system to control geographical movement of their “citizens”—that is to say, one cannot
            freely move to another city without permission from the state. Such restrictions are especially harsh on
            peasants. In the former USSR, from 1932 until the 1980s, ordinary peasants were not allowed to possess an
            internal passport and thus were tied to the soil. The enforcer of this system was the local grass-roots
            militia (Rothman and Breslauer 1978, 100, 258; Barghoorn and Remington 1986, 384).
          


          
            The ideas of China’s ancient Legalists on the establishment of a universal mutual surveillance system are
            shared by the leader of contemporary Communist Cuba, who got this idea from older Marxist-Leninist regimes.
            It is not without significance that when Castro set up the “committees for the defense of the revolution,”
            a kind of state-supervised grass-roots residents’ organization, throughout Cuba in the 1960s, he was quite
            candid about their functions: “We’re going to set up a system of collective vigilance…. Everybody will know
            everybody else in his block, what they do, what relationship they had with the tyranny, what they believe
            in, what people they meet, what activities they participate in” (Fagen 1969, 146). This quotation from a
            contemporary Marxist-Leninist leader could have come directly from the mouth of an ancient Chinese
            Legalist.
          


          
            In the PRC, a nationwide household registration system has been in effect since 1951. It has been much more
            effective and wide-ranging than the imperial baojia system due to modern technological advancements.
            Under the PRC household registration system, every Chinese resident must be registered with the police.
            Without such registration one cannot be employed, go to school, get rationing, legally marry, or have a
            legal residence. Though different in form from the traditional baojia system, the PRC household
            registration system performs similar functions of political control, including grass-roots monitoring and
            mutual surveillance, control of the population’s geographical mobility, census-taking, apprehending
            criminals, political indoctrination, and dissemination of government messages.
            The PRC household registration system has been a potent tool of the party-state regulation of social life.
            It has effectively controlled the mobility of the rural population and urban growth. For more than two
            decades, from 1958 to 1982, it bound the 800 million Chinese peasants to the farmland as party-state serfs
            and in conjunction with the commune collective system kept them in poverty.
          

        


        
          State Control of the Economy


          
            The Legalists were the earliest advocates of state control of the economy and argued that the state must be
            involved in the direct management of manufacture and commerce. The real purpose of controlling the economy
            is not purely greed but also to ensure political control over the population. It is intolerable for a
            totalitarian state to have subjects who enjoy economic independence. Therefore, the Legalists were
            consistently oriented toward anti-mercantilism and anticapitalism. The Legalists were the earliest
            proponents of a socialist economy. In their insistence on state control of the economy, the difference
            between the Legalists and their modern counterparts is that the ancients were less hypocritical and openly
            justified state monopoly on the grounds of ensuring supremacy of the ruler, whereas modern Marxist-Leninist
            ideologues use the rhetoric of public good to camouflage their quest for absolute totalitarian power.
          


          
            Due to various technological constraints during the Chinese imperial era, the state was not able to
            successfully realize the Legalists’ dream of total control of the economy; only in the twentieth century,
            under the rule of Mao Zedong, was state ownership of the means of production and monopoly of grain fully
            implemented in China. The “socialist transformation” and the commune system fully implemented the
            party-state’s control of the economy and realized the best of the Legalists’ ideal.
          


          
            Monopolized control of the economy means that the Marxist-Leninist party-state becomes the sole owner of
            all physical resources and the only landlord and employer. All the people become
            employee-serfs under one management. State ownership of productive organs, party supervision over
            collective farms and communes, and the internal passport and household registration system place all
            individuals in a condition of complete dependence on the party-state economically and socially.
          


          
            In China, economic reform during the post-Mao era led to limited privatization and the disbanding of
            communes, but the state is still the sole owner of all land, such as farmland, residence lots, and
            cemeteries. The state still manages all major industrial plants and is able to control all collective
            enterprises through the party organization. The state continues to monopolize banking, foreign trade,
            foreign credits, transportation, and natural resources. The Legalist tradition, which assumed a
            Marxist-Leninist garb and is still deeply entrenched in the minds of the CCP leadership, will not easily
            allow the party-state to relinquish its control over most aspects of social life, including the economy.
          


          
            Indisputably, the modern version of the Legalists’ tenets in the form revised by
            Marxism-Leninism-Stalinism-Maoism is a much-improved hybrid. Yet the basic theme in the quest for
            unbridled, absolute power of the ruler-state remains unchanged.
          


          
            On the surface, the congruity of Legalist tenets and Marxism-Leninism may seem paradoxical. Classical
            Marxist economic determinism, which views all politics as a reflection of an underlying economic base,
            appears to be in extreme contradistinction to the Legalist stress on the omnipotence of political power.
            But official Marxism-Leninism, at least since Lenin, has grown to adulthood and has become fully conscious
            of the primacy of political power. Mao Zedong never tired of emphasizing that “politics must take command”
            and always was ready to suppress any advocacy of “economism.” In the praxis of orthodox Marxism-Leninism,
            the prelude to revolution was political propaganda as ideological preparation, then the seizure of the
            political superstructure as the basis for instituting socioeconomic changes. These were in exactly reverse order in the classical Marxist materialistic interpretation
            of history. Of course, logical consistency has never been a vice of Marxists-Leninists, including Marx
            himself.
          


          
            The congruence of the ancient Legalists and contemporary Marxist-Leninists rests ultimately on their shared
            quest for unlimited and total power.
          

        

      

    


    
      
        Notes


        
          1. Since there have been many versions of Marxism, the author uses the modified term “official
          orthodox Marxism-Leninism” to denote the version that has been officially mandated by the ruling
          Marxist-Leninist parties as the approved orthodoxy. This term is used to distinguish this official version
          from other forms of Marxism. Though even the official orthodox version exists in more than one variety due to
          different interpretations in certain details, these varieties do share basic features.
        


        
          2. Deinstitutionalization is here defined as the lack or loss of value and stability of procedures,
          norms, and organization.
        


        
          3. From The State and Revolution (Marx, Engels, and Lenin 1972, 527).
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        Though they lived more than twenty-three hundred years ago, China’s ancient Legalists were the true precursors
        of modern political scientists. The Legalists were the first to stress the primary importance of political
        power, and they expounded the means of winning and maintaining it. Like Machiavelli, who flourished some
        eighteen hundred years later, their works are empirical, logical, and scientific, basing their conclusions on
        experience and historical facts. Their true accomplishment was to have set forth a body of “value-free”
        propositions on political power regardless of moral considerations or ideological biases. Like Hobbes and the
        nineteenth-century English legal positivist John Austin, the Legalists treated law as commands enacted by the
        political sovereign backed up with the threat of punishment, and as a tool of the ruler.1 Like the contemporary orthodox Marxist-Leninists, they regarded the state as an instrument
        of domination wielded by the ruler. They were also the earliest administration theorists discussing the
        principles of organization and management. As political practitioners, they were among the earliest advocates
        of social engineering as revolution from above, and the designers and builders of state bureaucracy. They were
        also early theorists of human behavioral conditioning through the use of punishment and reward.
      


      
        The Legalists were probably the earliest advocates of totalitarian institutions and practices. Most major
        elements of the modern totalitarianism that appeared in Hitler’s Nazi Germany, Stalin’s Soviet Russia, and
        Mao’s Communist PRC during the twentieth century were advocated more than two thousand years ago by the
        Legalists of ancient China. In this sense, they were true moderns.
      


      
        For modern Western civilization, twentieth-century totalitarianism has been a novel phenomenon and experience.
        Yet most elements of the idea, practice, and institution of the totalitarian social order were already
        formulated in ancient pre-Qin China. Though lacking modern technological means of political control, the
        Legalists laid the intellectual foundation of the protototalitarian state. Throughout this book,
        totalitarianism is understood and defined as a special phase of state/society relationship in which the state
        controls almost all aspects of social life, and the power of the state is not under social, legal, or
        institutional constraints. Like all forms of social and political systems, totalitarianism is subject to change
        and transformation. If one accepts the above as a proper definition of totalitarianism,2 then China’s ancient Legalists were totalitarians. The “totalness” of all aspects of social
        life refers to ideology, arts, politics, economy, community, organization, and communication. The term and
        concept of “totalitarianism” have been treated in this book as a Weberian ideal type. In social reality,
        totalitarian systems vary in degrees of totalitarianness. While the scope of control is near total, the extent
        or degree will vary due to technical and physical limitations. Just as the real physical world only
        approximates the one described by mathematical physics, actual social reality, by the same token, will
        invariably fall short of the ideal type defined by social scientists.
      


      
        Although many contemporary social scientists assert that totalitarianism can only be realized by advanced
        technological means of political control developed in the twentieth century, the totalitarian ideal and
        conception can be traced back more than two millennia, as shown by the writings of the Legalist school and the
        political institutions established by the Qin empire. Many Western scholars were also aware of totalitarian
        elements in the pre-modern world many decades ago. As Karl Popper observed: “That what we call nowadays
        totalitarianism belongs to a tradition which is just as old or just as young as our civilization itself”
        (Popper 1962, vol. 1, 1). Barrington Moore identified key features of the
        totalitarian complex not only in the traditional Chinese Qin dynasty and other imperial dynasties, but also in
        other premodern non-Western civilizations (Moore 1958, ch. 2; 1966, 205–7, 260–61).
      


      
        The Legalists emphasized especially the power to impose penal punishment as one of the most important means of
        the ruler to maintain his rule and authority. They conceived the state as an instrument of coercion and
        suppression to implement and uphold the domination of the ruler over the common people. From the vantage point
        of the Legalists, the state is the coercive machinery used to inflict punishment and is made up of various
        components, such as the army, the courts, the police, the prisons, and the informer network. The Legalists’
        treatment of the state as a instrument of suppression and violence accords well with the modern-day orthodox
        Marxist-Leninist theory of the state.
      


      
        For the Legalists, power is primarily coercive force used to impose punishment and torment. The Legalists
        understood more than two thousand years ago what some modern Western scholars found out from their own
        experience in the contemporary era, that for the totalitarian state “one does not establish a dictatorship in
        order to safeguard a revolution; one makes the revolution in order to establish the dictatorship…. The object
        of power is power” (Orwell, 1983), and “power is not a means; it is an end. And power means the capacity to
        inflict unlimited pain and suffering on another human being” (Fromm 1983).
      


      
        More consistent than most Western political pundits, including the contemporary Marxist-Leninists, China’s
        ancient Legalists were the earliest proponents of unconstrained and absolute power. They insisted that
        political power must always be monopolized, centralized, absolute, unaccountable, and totally unconstrained.
      


      
        More candid and outspoken than most political theorists, past or present, the ancient Chinese Legalists
        unreservedly believed that the mission of the sovereign state is to use all its capability to crush any
        vestiges of individual, social, or cultural autonomy. They also proposed specific
        ways to accomplish this goal. In this respect they were less hypocritical than almost all contemporary
        totalitarians.
      


      
        The greatest impact the Legalists had on traditional Chinese political culture was the belief they nurtured
        among the common people that it is natural for the state to control all aspects of social life and for the
        ruler to enjoy unlimited and unaccountable political power. This belief legitimizes the attempt of the state to
        achieve total control of society. This political culture sustained Chinese imperial autocracy for more than two
        thousand years; its influence can still be felt today, at the end of the twentieth century.
      


      
        The ancient Legalists advocated the establishment of a social order in which society is under total domination
        of state power. Moreover, they designed social and political institutions for a highly centralized state under
        the absolute rule of a sovereign who can exercise unconstrained political power and enjoy total control over
        the lives of his subjects. They were indeed the earliest totalitarians.
      


      
        The early emergence of the Legalists was an important factor in the endurance of imperial autocracy and impeded
        the development of civil society in China. In large measure, the longevity and continuity of the Chinese
        imperial system was due to the Legalists’ design and workmanship. On the other hand, the permanence of the
        Legalist school and its influence in China has been due to its attractiveness and usefulness to all Chinese
        rulers throughout all historical periods since the third century B.C.
      


      
        The Legalist theme of strengthening the state by enhancing military force and economic power continues to
        appeal to almost all Chinese reformers with a statist orientation. Especially since the latter half of the
        nineteenth century, the rise of Chinese nationalism has been closely affiliated with statism. In Chinese
        political culture, due to the prolonged domination of the state over society, the concept of country and nation
        became identified with the state. In fact, in Chinese vocabulary the words “country” and “state” are identical;
        and patriotism, or love of one’s country, became love of the state (aiguo).
        It is probably for this reason that most if not all modern Chinese self-styled reformers have had some empathy
        with the Legalists.
      


      
        Some modern Chinese scholars have even praised the Legalists as advocates of the “rule of law.” This evaluation
        could have been motivated by nationalistic pride. Yet an unbiased evaluation of their writings will lead to the
        conclusion that the ancient Legalists advocated the “rule by law,” not the “rule of law.” Despite their
        insistence on the importance of law as a penal tool of the ruler, the social order advocated by the Legalists
        is really the “rule of lawlessness.”
      


      
        Probably the single most important flaw of the Legalists was their failure to recognize the natural limits of
        the effectiveness of coercion and terror. They seemed to have ignored the warning of Lao Zi, who cautioned the
        rulers, “When the people are not afraid to die, what is the use of threatening them with death?” (Lao
        Zi, ch. 74). Due to their inflated estimation of the efficacy of fear, they underrated the use of
        hypocrisy, reward, and political indoctrination. This basic miscalculation led to the early downfall of the Qin
        empire. The rulers of the Han dynasty took this lesson to heart. They understood that to consolidate political
        control, coercion and punishment must be supplemented by the use of political indoctrination and selective
        reward. The political synthesis of the Han dynasty established an ideological orthodoxy in the form of official
        Confucianism reinterpreted with the Legalistic Three Bonds. Since then, imperial rule has been characterized as
        “overt Confucian, covert Legalist” or “outside Confucian, inside Legalist” (wairu neifa) by most Chinese
        historians. This is also the reason why the Legalists never enjoyed the eminence of the Confucians.
      


      
        It was reported that both Hitler and Stalin always kept a copy of Machiavelli’s The Prince under their
        pillows. Mao Zedong probably never read Machiavelli but certainly was very familiar with the works of Shang
        Yang, Han Fei, and other Legalists. In fact, as early as 1912, at age eighteen, Mao wrote an essay praising
        the great Legalist Lord Shang for his Legalist “reforms,” which were designed to
        enhance the strength of the state by military action.3
      


      
        Many scholars likened the ancient Chinese Legalist Han Fei to Machiavelli (1467–1527), who wrote more than
        sixteen centuries later. These two erudite realists certainly have a lot in common: They developed statecraft
        as Realpolitik into a science, advocated the disregard of normal ethical considerations in the pursuit of
        power, propounded that the interest of the ruler is to be superior to the common people, believed that the
        ultimate recourse of political action is violence, viewed the state as a human “work of art”4 rather than a reflection of divine order, and had few illusions about the virtue and
        trustworthiness of human nature.
      


      
        The similarity between the Legalists and Machiavelli led modern Marxist-Leninists to pay tribute to these
        realists’ contribution to the cause of the modern Marxist “revolution.” While Mao and the CCP praised Han Fei
        and Shang Yang, Italy’s most influential Marxist theorist, Antonio Gramsci, applauded Machiavelli’s The
        Prince for its inspiration to the party. According to Gramsci, the modern Marxist party and its leader
        should fulfill the role of the prince. The people must recognize “first that there do in fact exist rulers and
        ruled, leaders and led.” Therefore they should accept the leadership of the party; “this position of
        Machiavelli is repeated for Marxism.” To realize the Marxist revolutionary ideal, the function of the monarch
        “in the totalitarian regimes … is in reality taken over by the party, which is totalitarian precisely because
        it acquits this function” (Gramsci 1957, 142–46). In practice it would take quite a long time for the party to
        shed its totalitarian function, but, of course, the ordinary people need not be reminded of this.
      


      
        There are also major points of difference between Machiavelli and the Legalists. China’s ancient Legalists were
        much more extreme in their insistence on the absolute authority and supremacy of the ruler. They saw no
        alternative to monarchy: one autocrat presiding over the mass of subjects. For the Legalists, the only
        acceptable form of government was the absolute rule of a single, supreme monarch.
        Unlike the ancient Legalists, Machiavelli was an ardent patriot and yearned for a republican form of polity as
        evidenced in The Discourses, where even the principle of checks and balances is advocated. Machiavelli
        took political pluralism for granted and thought that prince, nobles, and the common people should all work out
        some form of accommodation and mutual checks. In contrast, the ancient Legalists could not have imagined that
        the ordinary people are capable of choosing or should be allowed to choose their own governing officials. A
        republican form of government was simply far beyond the acceptance level of the Legalists. Machiavelli believed
        that a good constitution is necessary for the stability of a nation, whereas the Legalists, despite their name,
        would treat such discourse on constitutional governance as the utterance of a madman. Moreover, any legal or
        institutional constraints on political power of the state were regarded as subversive by the Legalists.
      


      
        Machiavelli advised the prince to be a good actor, to appear virtuous and pretend to have moral qualities he
        lacks. In contrast, the Legalists did not believe this to be an important concern; not that they were more
        virtuous or less hypocritical, but because the possession of absolute power would render the exercise of
        hypocrisy superfluous. In fact, the Legalists openly condemned the exercise of virtue and compassion. There is
        no necessity for vice to pay tribute to virtue if the former has absolute sway over the latter.
      


      
        The Legalists addressed themselves mostly to reigning monarchs. Their focus was on the maintenance of power
        already won. Machiavelli wrote The Prince in 1513, hoping to win the favor of the Medici. He dealt more
        with the tactics of winning power rather than holding it. Though Machiavelli lived in a much later age, his
        “bag of tricks” seems to be relatively sparse compared with the ancient Legalists’ treasure chest. Machiavelli
        never touched on the topic of thought control, ways of controlling grass-roots community and geographic
        mobility of the people, establishment of a pervasive informer network and mutual surveillance, means to
        suppress nobles and merchants, state control of the economy, etc. Machiavelli only
        devised and developed some tactics, but the Legalists formulated a coherent body of principles of institution
        building aimed at effective political control over the subjects. Machiavelli was an astute tactician, whereas
        the Legalists were farsighted strategists. It is probably fair to say that the Legalists were more
        Machiavellian than Machiavelli. In the West, it is still customary to be “shocked” by Machiavelli, but in China
        the Legalists’ tenets have already become a way of normal life for professional politicians.
      


      
        In terms of absolutism, there are points of similarity between the Legalists and Hobbes (1588–1679). Both
        advocated the absolute power of the monarch relative to the people in their relationship. Both believed that
        the natural condition among sovereign states is war. The Legalists believed that law is issued as the command
        of the ruler, and Hobbes asserted that law “in general, is not counsel, but command” (Hobbes 1968 [1651], ch.
        26).
      


      
        As early political scientists, both the Legalists and Hobbes believed that political actions are the result of
        the human purposes of the political actors, and human purposes are realized through the use of power. According
        to Hobbes “the power of a man … is his present means to obtain some future apparent good” (Hobbes 1968 [1651],
        ch. 10). Hence, to realize the ruler’s perceived “future apparent good” he must cultivate power. Both the
        Legalists and Hobbes understood that social institutions are not simply the products of natural evolution but
        rather the outcome of goal-oriented political action initiated by the ruler through his state.
      


      
        On the other hand, there are some major differences between the Legalists and Hobbes. According to the
        Legalists’ conception, there is a unbridgeable gap between the ruler and the subjects in terms of rights and
        privileges. The Legalists could never concede that ordinary mortals can be independent citizens and not always
        remain chattels of the ruler and his state. The Legalists never could accept the concept of a social contract,
        which was rooted even in the thought of an extreme absolutist such as Hobbes. In
        Leviathan, the argument for the necessity of an absolute monarch is still based on consent of the
        subjects and built on a social contract. In contrast, the Legalists would think it ridiculous for a ruler to
        enter into a contractual agreement with his subjects, who are, after all, merely his domestic flock of sheep.
        Imagine a shepherd signing a contract with his herd.
      


      
        For all his conviction in advocating absolutism, Hobbes still placed some limitation on the power of the
        sovereign. He regarded the right of self-preservation of the subjects to take precedence over their submission
        to the ruler. Hobbes believed that every private individual has some rights that no ruler should deny. In
        contrast, for the Legalists, whatever “rights” the subjects may have can only be granted by the ruler; and what
        is granted can also be taken away by the grantor. In the eyes of the owner of the herd, the sheep do not have
        the right to refuse being butchered. The Legalists believed that in the nature of worldly affairs, might makes
        right. More levelheaded than Hobbes, the ancient Legalists pushed absolutism to its logical conclusion.
      


      
        Furthermore, the legal positivism of Hobbes did not reject the idea of the “rule of law” and the construction
        of a Rechtstaat, or state of law. The ancient Legalists were more extreme in their absolutism than
        Hobbes. The Legalists believed the ruler to be above and beyond the confines of his own law. They never placed
        any legal or moral constraints on the exercise of power of the ruler. For the Legalists, power is its own
        justification. The ruler has no social and ethical obligations, and is himself beyond law and morality.
      


      
        Although they were named as belonging to the “Legalist school,” the ancient Legalists were absolutely opposed
        to the “rule of law.” According to the Western classic liberal formulation of A.V. Dicey, the rule of law
        includes three concepts: (1) supremacy of law as opposed to the influence of arbitrary power (i.e., no man is
        punishable except for a distinct breach of law); (2) everyone is equal before the law, and no man is above the
        law (i.e., every man is subject to the ordinary law or equal subjection of all
        classes to the law); (3) the law of the constitution is not the source but the consequence of the rights of
        individuals (Dicey 1939). In contrast, the Legalist conception of law holds that (1) the ruler can arbitrarily
        punish or reward his subjects at his whim and as he deems appropriate, (2) the ruler is never subject to his
        own law because he is always above and beyond the law; and (3) the ruler is the source of law—he can make new
        laws and repeal old laws by fiat.
      


      
        The Legalist tenets of law as a penal tool and of fear as the most effective means of political control placed
        them in the group of advocates of extreme tyranny. The modern form of this genre of extreme tyranny is
        totalitarianism. In the words of Arendt, this form of tyranny is “a lawless government where power is wielded
        by one man. Arbitrary power, unrestricted by law, wielded in the interest of the ruler and hostile to the
        interests of the governed, on the one hand, fear as the principle of action, namely fear of the people by the
        ruler and fear of the ruler by the people, on the other” (Arendt 1973, 461). More than two thousand years ago
        the Legalists recognized that lawless terror is the essence of totalitarian domination.
      


      
        With very limited technological means, the Legalists saw the possibility of total control over society by the
        state and were the earliest advocates of totalitarianism. They designed a series of institutional arrangements
        that would ensure the ruler’s almost total and absolute control over the general populace. The six major
        characterizations of modern totalitarianism identified by Friedrich and Brzezinski—a totalist ideology, a
        single party under one single leader, a monopoly of arms, a monopoly of communication, a controlling police
        force, and a monopoly of all organizations including the economy (Friedrich and Brzezinski 1956)—can be found
        in the writings of China’s ancient Legalists and their policies, except for the party, which is a contemporary
        organizational invention.
      


      
        In essence, the ideal social order of the ancient Legalists is very close to the blueprint conceived by Hitler,
        Stalin, and Mao Zedong: complete destruction of civil society, and the transformation of all the people into inmates of a massive concentration camp and police informers at the
        same time.
      


      
        Probably the ancient Legalists still have some relevant “value-free” propositions which may be true for all
        countries today, including theses such as these: Political power is not a derivative of economic wealth; the
        pursuit of power may not always be constrained by ethical norms; political power can be used to effect
        institutional changes; harsh penal punishment may often be a more effective deterrence against proscribed
        behavior than persuasion and social reward; the human mind may be amenable to manipulation; human conduct can
        be controlled by the state; the ruler and the state may possess the capacity to dominate society; education and
        moral persuasion in various forms may not be panaceas for all social ills; and a well-organized minority may
        have the power to gain total control over all aspects of social life of an atomized population.
      


      
        On the other hand, it may be troubling to note that some basic normative tenets of the ancient Chinese
        Legalists appear to be quite congenial to some public officials in Western democracies. This is especially true
        of ideas about the proper relationships between the ruler and the governed and between the state and society.
        Today, the Legalist conception of the relation between the ruler and the people as analogous to that between
        the shepherd and his herd still holds appeal not only for the orthodox Marxist-Leninist-Stalinist-Maoist but
        even for some elected politicians with impeccable “progressive” and “liberal” credentials in democratic
        countries.5 The omnipresent extension of the state favored by the Legalists
        seems to find sympathetic adherents even among top appointed officials in capitalist states. As a former head
        of the Defense Department of the United States wrote: “The real threat to democracy comes not from
        overmanagement, but from undermanagement…. Vital decision-making … must remain at the top” (McNamara
        1968,109–10).
      


      
        For the Chinese people, the longevity of the Legalists’ influence is perhaps one of the sources of their
        sustained misfortune. Yet the Legalist legacy will most likely continue to haunt the
        political scene of China until at least the end of this century. Hopefully, in the future the Chinese people
        will finally see the Legalists for what they really were: the designers and builders of an autocratic social
        system that has been crushing down like a gigantic boulder upon their bodies and souls for more than two
        thousand years.
      


      
        For modern Western social scientists who still cling to classical Marxist economic determinism even more
        tenaciously than official orthodox Marxist-Leninists, the Chinese Legalists’ advocacy of the primacy of
        political power could serve as a healthy antidote. There now appears to be a growing awareness of the political
        basis for socioeconomic development and the role of the state.
      


      
        More important, the writings and exploits of these ancient Legalists also carry an unintended but significant
        message for contemporary society. Implementation of the Legalist tenets and the practice of twentieth-century
        totalitarianism clearly demonstrate the inherent dangers of the well-intentioned social programs championed by
        vocal intellectual elites in the West. Behind all the fervent and noisy show of self-righteous demagoguery, the
        quest for unconstrained power can still be discerned. Many Western politicians and academics seem to be intent
        on refuting the unique insights of Western political philosophers like Locke, Tocqueville, and Mill, who
        pointed out that the most serious peril to society comes from unrestrained political power and that the real
        threats to liberty lie in too much rather than in too little government. The warning is: The continued
        expansion of a paternalistic welfare state, which is armed with the means of social engineering and techniques
        of behavioral conditioning, may result ultimately in a totalitarian social order and an abject populace. After
        all, the road to Hell is paved with good intentions.
      

    


    
      
        Notes


        
          1. There are arguments that the Huang-Lao school espoused a more naturalist approach to law, unlike
          both the Confucians and the Legalists, whose approach was similar to that of the nineteenth-century legal
          positivists (Turner 1989, 1993; Peerenboom 1993).
        


        
          2. The author sees the attempt to banish the term “totalitarianism” from the vocabulary as purely
          ideologically motivated. The arguments against its usage as Cold War rhetoric, as having no pure counterpart
          in social reality, as lacking explanatory power, as not reflecting change, etc., can all be used against
          terms such as “democracy,” “slavery,” “socialism,” “capitalism,” “feudalism,” and “liberty.” The term
          “totalitarianism” was coined more than two decades before the Cold War. No term can find a perfect
          counterpart in the actual world. A term is not equivalent to a theory and can never be expected to have much
          explanatory power. Any reality symbolized by a term will change, but this does not mean that the term becomes
          useless. The debate over this term presents one of the most interesting cases for the sociology of knowledge.
          But this is not the place to examine this controversy involving political correctness.
        


        
          3. This essay is collected and translated in the volume edited by Schram (1992).
        


        
          4. As characterized by Burckhardt (1965, 52–56).
        


        
          5. As late as 1994, a former governor of a state in the United States complained in an open speech
          delivered to a press club that the politician used to be the shepherd who led his flock but, much to his
          regret, the roles seemed to have been reversed.
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