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  Dedication


  To my two sons, Karthik and Arjun, and to their generation.


  May they live with purpose and liberty.


  Epigraph


  Courage is contagious.
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  Introduction


  Do you want your retirement funds to be used to force US tech companies to adopt racial hiring quotas? Or to force US energy companies to produce less oil to fight climate change? And are you okay with sacrificing investment returns to pursue these objectives? If your answer is “Yes,” save your money and don’t buy this book.


  But if your answer is “Hell no!,” don’t read this book at bedtime. What you are about to discover is the largest financial scam in modern history. You’re probably among its victims, though you probably don’t know it yet.


  You might recall the spectacular rise and fall of Sam Bankman-Fried, popularly known as SBF. The thirty-year-old rapidly built FTX, his Bahamas-based cryptocurrency exchange, into one of the largest financial empires in the world. His net worth in early 2022 exceeded $20 billion. The young man was described as the John Pierpont Morgan of our time, America’s next Warren Buffett. His was also the leading voice in Washington, DC, for the so-called responsible regulation of the cryptocurrency sector. He donated tens of millions of dollars to Democratic candidates in 2022 while pledging over a billion in years to come. Perhaps owing to these acts, a prominent ESG (environmental, social, and governance) ratings firm assigned a higher leadership and governance score to FTX than it did to ExxonMobil. Months later, FTX declared bankruptcy after more than $8 billion in customer funds went missing—after it came to light that SBF had siphoned those funds away to another hedge fund that he separately owned.


  He’s not one of us, Wall Street insiders would have you believe. SBF was the weird kid who wore shorts and slept on bean bags. His headquarters were in the Bahamas, not on Park Avenue. His high ESG score was just an unfortunate coincidence, they’ll say. But here’s the dirty little secret: SBF wasn’t an exception to the rule but an embodiment of it.


  SBF is probably going to prison. But the most elite practitioners of the game won’t. Take my 2006 summer internship employer, Goldman Sachs. It was one of many Wall Street firms that sold complex mortgage-backed securities to investors that turned out to be worthless. One trader who worked there back when I did was a twenty-eight-year-old by the name of Fabrice Tourre, who liked to refer to himself as “Fabulous Fab.” His emails revealed what many suspected at the time: that Goldman’s bankers knew they were selling worthless securities but continued to do it anyway. He boasted in June 2007 about selling “abacus bonds to widow [sic] and orphans.”1 He quipped, “More and more leverage in the system, The whole building is about to collapse anytime now. . . . Only potential survivor, the fabulous Fab . . . standing in the middle of all these complex, highly leveraged, exotic trades he created without necessarily understanding all of the implications of those monstruosities!!!”2


  Well, the house did collapse, and it triggered the largest recession since the Great Depression. The stock market lost trillions of dollars in value, wiping out the savings of millions of Americans. The ensuing financial crisis cost the less genteel Wall Street firms, such as Bear Stearns and Lehman Brothers, their very existence.


  That would have almost certainly been Goldman’s fate, too, except for a notable noncoincidence: Goldman’s most recent CEO, Henry “Hank” Paulson, was the US treasury secretary at the time. Paulson had recently pocketed nearly half a billion dollars from selling his Goldman Sachs shares prior to the crash—and avoided payment of capital gains taxes because he was US treasury secretary (yes, that’s legal if you’re a senior government official).3 His position was what enabled him to use taxpayer money to bail out Goldman Sachs, too.


  Fool me once, shame on you. Fool me twice, shame on me. A decade later, Goldman was playing a new version of its old game—not exactly its pre-2008 subprime mortgage “greed is good” game but a new post-2018 game instead. It was the same game at its core but under the cover of a virtuous-sounding three-letter acronym: ESG.


  One of Goldman’s flagship mutual funds, its so-called Blue Chip Fund, was struggling to gain assets. But Wall Street’s savviest firm soon found its fix: in June 2020, Goldman Sachs rebranded its Blue Chip Fund as its U.S. ESG Equity Fund.


  If you were one of the many investors who had decided to pass on investing in Goldman’s flailing Blue Chip Fund and Goldman later marketed a fund called U.S. Equity ESG Fund, you would understandably assume that it was a different investment opportunity. But you’d be wrong.4 As it turned out, the three largest holdings of the two funds—Microsoft, Apple, and Alphabet—were identical. That’s because Goldman Sachs cleverly defined “ESG” in its legal filings so that it didn’t have to do much differently from what it had already been doing with its existing S&P 500–tracking, non-ESG Blue Chip Fund. It promised to screen out gambling, alcohol, tobacco, coal, and weapons stocks—but very few companies in the S&P 500 make those products anyway. It also promised to “conduct a supplemental analysis of . . . a range of environmental and social factors” but never said what that meant.5 The only real difference was its fee, which it raised by a mere basis point—not enough to make much more money on it but enough to signal that it was now marketing an even more premium product.


  When the disgraced pharmaceutical entrepreneur Martin Shkreli bought the rights to a floundering HIV drug and jacked up its price while changing absolutely nothing about the drug, he was ostracized from society and eventually imprisoned. But the market had done its job: medical insurance companies had refused to pay for the drug because they had seen through the trick.


  By contrast, when Goldman jacked up the price on a floundering fund and slapped an ESG label on it, clients didn’t flee. They flocked to it. Why? Because market actors are human beings, not automatons, a fact that efficient market theorists often forget. We humans tend to be very good at sniffing out crooks when they act like greedy villains, but we’re hopelessly bad at it when they act like saints.


  Goldman’s particular ESG-related sin eventually became so commonplace on Wall Street that it earned its own idiom: greenwashing. The investors in Goldman’s ESG fund thought they were getting something other than just the S&P 500. But they were not. Left-wing critics of ESG get upset about this practice, and rightly so. Greenwashing is fraudulent: it tells investors that they are getting one thing (exciting investments that combat climate change and societal injustices) when in fact they are getting another (standard investments that are just supposed to make money). It’s the sort of ESG-directed criticism that the New York Times views as fit to print.6


  But greenwashing isn’t the biggest ESG scam. Dedicated ESG funds represent a relatively small minority of total funds in the asset management industry. The real problem is the inverse: greensmuggling. That occurs when non-ESG funds smuggle ESG policies into their investment practices. Again, investors believe that they are getting one thing (standard investments that are just supposed to make money), when in fact they are getting another (objectives that include combating climate change and societal injustices). Unlike greenwashing, the greensmuggling problem is over $100 trillion in scale. But you won’t read about it in the New York Times.


  The perpetrators of that scam make Goldman Sachs look quaint. They’re not Wall Street banks. They’re the institutions that own them. They own the New York Times, too.


  Meet BlackRock, State Street, and Vanguard, the three largest and most influential financial institutions in US history. They’re known as the “Big Three” on Wall Street, but you may never have heard of them. You probably don’t know what they do. As this book goes to print, these three companies manage more than $20 trillion, almost as much as the entire US gross domestic product. That’s more than the inflation-adjusted net worth of John D. Rockefeller, Andrew Carnegie, Henry Ford, and Cornelius Vanderbilt combined.


  Unlike the great industrialists, the Big Three don’t simply invest their own money; they invest yours. If that were all they were doing—investing your dollars in the market to deliver returns—it wouldn’t be a problem. Big isn’t inherently bad. Scale even provides benefits. BlackRock, State Street, and Vanguard can offer historically low fees to their clients precisely because they’re big enough to make such a business profitable.


  But there’s a catch, a recurring theme you’ll see throughout this book: if you get something for free, you’re not the customer; you’re the product. In Silicon Valley, that means you get to use Google, Facebook, and Twitter “for free,” but in return, you give up your privacy, your personal data, and your freedom to decide what you see on the internet. Modern internet users awoke to that reality only after the tech titans got so big that no one could do anything to solve the problem.


  Something similar happened on Wall Street: everyday investors can access ultracheap index funds offered by BlackRock, State Street, and Vanguard. But the real price isn’t the nominal fee that the Big Three charge them; it’s their voices and votes as shareholders in the global economy.


  This scheme isn’t just financial, it’s ideological, one that uses the money of US citizens to secretly advance agendas that they may find revolting. It’s happening on such a large scale that it may be what Arizona’s attorney general in 2022 called “the biggest antitrust violation in history.”7 If that sounds grandiose, consider the following: if the CEOs of the largest US oil companies were to get together in a closed-door conference room and decide to slash oil production, thereby causing prices to rise at the pump, they’d go to jail for price-fixing. Yet the largest shareholders of those companies—ExxonMobil, Chevron, ConocoPhillips, Marathon, and so on—are none other than the Big Three. And those asset managers are working together to pressure all of those companies to cut oil production.


  Take what happened to Chevron in 2021. A Dutch nonprofit submitted a shareholder resolution demanding that the US oil giant reduce its Scope 3 emissions. That requires Chevron to take responsibility for not just its own emissions but those of its suppliers and customers as well.8 This makes as much business sense as McDonald’s assuming responsibility for reducing the body weight of anyone who eats a Big Mac. The Dutch nonprofit was clear that its objective was to fight climate change, not to help Chevron’s business—which helps explain why it proposed a commercially nonsensical mandate. Predictably, Chevron’s board resoundingly opposed the proposal. Then something curious happened: BlackRock, State Street, and Vanguard all voted for it anyway. They used trillions of dollars belonging to hardworking Americans—the money in many of your 401(k) accounts and pension funds—to do it.


  The vote had its intended effect. Chevron sheepishly changed course by agreeing to a litany of climate-related policies. The oil behemoth adopted Scope 3 carbon intensity targets. It tripled its prior multibillion-dollar investment in a nebulously named division called Chevron New Energies whose leader described the move as the company’s earning its “social license.” Chevron publicly advocated for a new tax on its main product: oil. And the company’s management groveled to its new masters by vocally endorsing the Paris Climate Accords; if the United States wasn’t going to ratify the Paris Accords, Chevron would do it instead. BlackRock and State Street even gave Chevron a nice pat on the back in 2022, praising the company’s progress toward its Scope 3 goals—like a good daddy and mommy rebuilding the confidence of their once-disobedient child.


  You might wonder what happened to the oil and gas projects that US companies dropped in recent years. Chevron, for example, abandoned a gas extraction project in China’s Sichuan Basin. Daddy BlackRock would be proud. It’s another small step in the long trek to stave off global climate change, you might assume.


  Again, you’d be wrong. Gas production continued9 anyway—under new ownership. PetroChina, the listed arm of China National Petroleum Corporation, acquired the project from Chevron for what was undoubtedly a fire-sale price. And in another noncoincidence, one of PetroChina’s largest foreign shareholders is none other than BlackRock.


  There are many losers in this game. Chevron loses: the company allocates its capital according to social mandates instead of investment returns. Clients in BlackRock’s US funds lose: they are invested in companies such as Chevron that are encumbered by social and environmental mandates. Climate activists lose: the more firms such as Chevron shift oil production to places such as China and Russia, due to poor extraction practices in those countries, the more methane leaks into the atmosphere (and every unit of methane is eightyfold worse for global warming than carbon dioxide). Ukraine and other countries lose: the less oil and gas the United States produces, the more dependent the West becomes on Russian and Chinese energy sources and the more emboldened the dictators of such countries become. Citizens lose: their investment accounts are used to advance agendas they never voted for.


  The winner is, of course, BlackRock. In a predictable twist, during the short period between the moment Chevron dropped its project in the Sichuan basin and PetroChina started drilling at the same site, BlackRock revealed that it had become the first foreign asset manager to launch a wholly owned mutual fund business in China. The first gas started flowing from the new PetroChina facility in November 2022, but Chinese money had begun flowing to BlackRock long before that.


  This isn’t just a tale about the US energy industry. In 2022, BlackRock did something similar to the United States’ largest technology company: Apple. An ESG proponent called on Apple to conduct a racial equity audit in its workforce. Apple’s board opposed the proposal, just as Chevron’s board had opposed the Scope 3 emissions proposal. But once again, BlackRock and State Street voted for it nonetheless, and the proposal passed. As this book goes to print, Apple is conducting that racial equity audit. Meanwhile, BlackRock is among the top shareholders of Xiaomi, the largest smartphone producer in China. Apple’s workforce looks like a multicultural kaleidoscope compared to that of Xiaomi, but there is no public record of BlackRock calling for the latter to conduct a racial equity audit—or for that matter to assess how equitably the firm treats its Uighur compatriots.


  It’s not even a tale about just the United States. On the contrary, developing nations may prove most vulnerable to ESG-inflicted woes. Take the implosion of Sri Lanka. Three years before the country’s economic crisis beginning in 2019, the World Economic Forum (WEF) urged it to adopt “affirmative-action programs,” “good environmental policies,” and, most specifically, “high-productivity organic farming.”10 Sri Lanka resisted. But it was ultimately too poor to say no. In 2021, it banned nonorganic fertilizers. It was showered with praise from environmental groups.11 It was awarded a $28 million grant by the European Union and World Bank for its “move towards a more sustainable, resilient and productive agriculture.”12 Then the country’s economy collapsed. Crops were devastated, food prices soared, and people began to starve. Cars became children’s playgrounds13 as fuel became scarce. Rolling blackouts left citizens without power. The president fled. Protesters breached his residence and swam in his pool. Three years later, Sri Lanka’s desperate financial situation has not improved, but its ESG score has: it now boasts a near-perfect ESG rating of 98.1.14


  At the heart of this game is not a trick but a worldview—what Klaus Schwab, the executive chairman of the WEF, has called “the Great Reset.” “Whether it’s pandemics, climate change, terrorism or international trade, all are global issues that we can only address, and whose risks can only be mitigated, in a collective fashion,” he has said. This vision calls for the dissolution of boundaries in our lives—between capitalism and politics, between nonprofits and for-profits, even between nations. It calls on leaders in the private sector to step in and address the failures of government leaders, and vice versa.


  A response to the Great Reset is now well under way. I call it the Great Uprising—a movement of citizens in the United States and other democratic nations who reject the dissolution of those boundaries. They are the ones who say “Hell no!” They are the ones who stood up to an empire two and a half centuries ago to say that we settle our differences through free speech and open debate in the public square, through the electoral process and the ballot box, where every citizen’s voice and vote count equally—not by self-appointed elites in cloistered rooms in the backs of palaces.


  Those two forces collided in 1776 and gave birth to a great nation. Now, in 2023, they’re about to collide again. We’ll soon find out whether they will break the great nation they once birthed.


  Chapter 1


  What Is ESG?


  It’s a bit difficult being a public critic of the World Economic Forum (WEF) when it advertises you as one of its representatives. The WEF and its chairman, Klaus Schwab, are the organizing force behind the Great Reset, stakeholder capitalism, and ESG—all the economic agendas I’ll explain and oppose in this book. The WEF is the head of the snake. Every year, it summons business leaders, celebrities, and politicians to the resort town of Davos in the Swiss Alps to determine the future shape of the world. Given my opposition to the WEF’s imperious ideology, I still don’t know how I became listed as one of its Young Global Leaders.


  My supposed career as a Young Global Leader began in October 2020, when a WEF representative sent me an email congratulating me on my nomination to the program. On a call with him, I politely but firmly said that I wanted nothing to do with it; I reiterated that refusal on another call. I thought that was the end of it. But a few months later, I received another email from the same guy congratulating me on being named a Young Global Leader and inviting me to make connections at its annual conference in Davos, where my training in global leadership would presumably begin.


  “I’m flattered by your nomination, but I don’t think it’s the right fit for me,” I responded. “I believe I mentioned that when we spoke, but I’m sorry if that was unclear for any reason.”


  “In any case, they made an announcement this morning Geneva time, and you were named a 2021 honoree,” he replied. He told me that 120 billionaires had attended Davos the prior year and that my company Roivant Sciences would get some good PR from my being a Young Global Leader, though I’d have to clear press releases with the WEF first. He also mentioned that the honor might help with promoting my upcoming book; I’m not sure he knew it was titled Woke, Inc.


  I could not get those guys to take me off their list. After I started complaining about it on Twitter a few months later, I finally got an email from the World Economic Forum apologizing for the confusion, saying it had never heard me decline and promising to remove me from its site in a day or two. That didn’t happen. Instead, I got more calls and emails from the original WEF rep telling me it would be a mistake to try to take my name off the program. Looking back on all those exchanges, it reminds me of the Dr. Seuss story Green Eggs and Ham. I do not want to be a Young Global Leader, I kept insisting to no avail. I would not like it with billionaires. I would not like it with Davos airs. I would not like it anywhere.


  Many months later, as the next crop of Young Global Leaders was announced, the WEF naturally replaced the press release mentioning my membership. I was finally quietly scrubbed from its site. But the damage was done. People on social media still cite it and warn everyone that I’m some kind of secret double agent whenever I criticize the World Economic Forum’s plans. The author of one article inferred from the Young Global Leader program description that I had attended a five-year Davos training course with people such as Elon Musk and PayPal cofounder Peter Thiel. The writer noted our public opposition to the WEF’s agenda and stated, “their connection to the WEF shouldn’t be ignored—we should be able to recognize and appreciate some of the good work they are doing while reserving some skepticism given their history.”1 I’m sure those two had as little choice as I did; Klaus Schwab should probably name all his critics WEF leaders.


  My experience of being drafted into the WEF’s Young Global Leader program is a microcosm of the way it conscripts everyone into its plans: it turns out you’ve been drafted, too. You didn’t even receive the courtesy of a notification. The program you’re enrolled in is called “stakeholder capitalism,” and its main seminar is “ESG.” This chapter outlines the syllabus of the course the WEF signed you up for.


  Investing based on ESG considerations has taken the financial world by storm over the last several years, but before you can understand all that’s bound up in the intentionally bland phrase “environmental, social, and governance,” you have to understand where it came from. That starts with stakeholder capitalism. I’ve already written at book length about stakeholder capitalism, so I’ll present only a brief overview here; my target in this book is the ESG movement, its main method of implementation. Today’s ideological battles are the renewed hostilities of a war that began more than fifty years ago. The opposing generals were the economists Milton Friedman and Klaus Schwab.


  The German-born, Geneva-trained Schwab represented the post–World War II European view that all parts of a society had to work in concert for the community to prosper and that wise leaders representing every institution needed to coordinate their efforts to produce that harmony. As Western Europe took on the daunting task of rebuilding itself in the decades following the war, it made some sense for every sector of society to view itself as embarking on a common project with every other part; churches, states, schools, nonprofits, and corporations all had to pull in the same direction and keep one another’s interests in mind. Thus was stakeholder capitalism born. The American law professor Merrick Dodd had anticipated it decades earlier,2 but the idea took root and flourished in the soil of postwar Europe. Stakeholder capitalism held that businesses had to make decisions for the benefit of all members of society, not just their employees and owners.


  That European view clashed with American individualism. It’s no surprise that as global markets brought stakeholder capitalism across the Atlantic, it met its strongest opposition here. To us, wary of aristocracy and unravaged by war, pursuing the common good was a task best left to democratic government. The main question for financial markets was not about what use of capital was best for society but who had the right to decide. In the American mind, investors’ freedom to use their money as they saw fit was an important end in itself. Stakeholder capitalism’s insistence that unelected leaders have a duty to shepherd society toward greatness struck us as little more than modern noblesse oblige.


  In 1970, the Chicago School economist Milton Friedman argued in the pages of the New York Times that “there is one and only one social responsibility of business—to use its resources and engage in activities designed to increase its profits so long as it stays within the rules of the game, which is to say, engages in open and free competition without deception or fraud.”3 He insisted that when corporate executives take responsibility for solving social problems, they essentially steal shareholders’ money to do so, because shareholders haven’t expressly invested their money for social purposes. Market participants found his argument compelling; his stance ruled the Western financial world until the last fifteen years or so.


  Now stakeholder capitalism is in the ascendant again. How did it make a comeback? In short, the 2008 financial crisis provided ample ammunition for critics of greed-is-good profit-above-all capitalism, and the ESG-focused version of stakeholder capitalism is the ideology that emerged from the dogpile.4 But ESG’s eventual victory is only the end of this story. There was a lot of quiet work that paved the way.


  Back in the 1970s, Klaus Schwab had lost the battle with Milton Friedman but continued to wage the war. A year after Friedman’s broadside against stakeholder capitalism, Schwab founded the European Management Forum, which eventually gained more global management aspirations and renamed itself the World Economic Forum. (I agree, “World Management Forum” would have sounded a little too sinister.) In 1973, it published the first Davos Manifesto, beginning with the assertion that “The purpose of professional management is to serve clients, shareholders, workers and employees, as well as societies, and to harmonize the different interests of the stakeholders.” It concluded by arguing that achieving a level of profitability is a necessary means to the end of serving society and all its other stakeholders.5


  The WEF’s influence gradually grew over the decades as it gathered elites from all institutions to realize the Davos vision of stakeholder capitalism: self-appointed global leaders, young and old. Since Friedman’s doctrine of shareholder primacy was dominant in capital markets, the WEF chipped away at it through advancing narrower philosophies that could smuggle aspects of Schwab’s vision into Friedman’s view. The WEF usually sanitizes its agenda with anodyne three-letter acronyms.


  That’s what ESG ultimately amounts to: the latest and greatest way to disguise stakeholder capitalism as shareholder centric. Go back further in the evolution of ESG, and you’ll find two ancestors: CSR and SRI.


  CSR stands for “corporate social responsibility”; it brought tenets of stakeholder capitalism into corporate boardrooms, shaping executive behavior. SRI stands for “socially responsible investing”; it brought stakeholder capitalism into capital markets, shaping investor behavior. But stakeholder capitalism is the mother ship that used these three-letter doctrines as vehicles to carry its ideology piecemeal into various spheres of shareholder capitalism.


  Like the larger philosophy it now belongs to, CSR was first proposed in the United States but only caught fire decades later in post–World War II Europe. The idea that businesses had social responsibilities beyond shareholder profit began to take shape as a reaction to the wealth of nineteenth-century robber barons; back then, those duties were generally discharged through the owners’ personal philanthropy.6 Charity was a way of guaranteeing that they would leave their communities at least as well off as they had found them, or at least try to. After World War II, theorists shifted the burden of helping society to businesses themselves. The economist Howard R. Bowen coined the term corporate social responsibility in his 1953 book Social Responsibilities of the Businessman.


  The idea didn’t really catch on until the 1970s, when institutions such as the WEF started to tie it together with European-style stakeholder capitalism. As the law professor Ramon Mullerat put it, “The European Union (EU) has been the continent that first became a convert to the CSR movement,” because “in Europe there have been traditionally more CSR consistent values, norms and perceptions than in other areas of the world; European corporations have tended to hold stronger and broader approaches to stakeholder relations.”7 Basically, Americans started thinking that business owners should treat their employees well, not hurt people, and give back to their communities. Then, decades later, Europeans got their hands on CSR and combined it with their idea that corporate executives should direct and coordinate the interests of all society’s members.


  European stakeholder capitalism has gradually colonized American corporate social responsibility. The idea that corporations have some social responsibility slowly morphed into the broader theory that their responsibility is to shape society. CSR initially tended to focus more on making sure businesses didn’t harm the communities they belong to, minimizing what economists call negative externalities. Stakeholder capitalism requires corporations to lead civilization into the future. As the two blend together, CSR now increasingly demands the same.


  This ongoing shift demonstrates an important point: unless strictly confined, a corporation’s notion of the scope of its social responsibility will always grow more expansive. With greater responsibility comes greater power. Milton Friedman’s vision of shareholder capitalism required corporations to profit within society’s rules, but stakeholder capitalism requires them to profit by creating the rules. Like light, the corporation’s social duty will travel across the universe until some barrier stops it.


  Unlike light, however, it travels in a particular direction: left. Not only does the meaning of “social responsibility” expand to give corporations more responsibility over time, it has become a mere vehicle to carry progressive policies past democratic checks. Liberals have tended to be the ones pushing the notion of CSR, so their very notion of what corporate social responsibility entails is also progressive. They phrase the goals of CSR broadly in terms that all can agree on, such as “equality” and “fighting pollution,” but the specific policies always end up being liberal favorites, such as DEI training and Scope 3 emissions caps. When liberals can’t pass their favored policies through democratic means, they use the power of definition to say it’s a matter of social responsibility for corporations to force progressive agendas on everyone. It becomes the corporation’s social responsibility to pass unpopular liberal policies precisely because the government can’t pass them.


  The World Economic Forum is now openly driving the shift from CSR’s do-no-harm to stakeholder capitalism’s do-all-good, and ESG is its main mechanism. You don’t have to take it from me; the WEF sums it up perfectly well: “The most recent evolution in the journey of corporate sustainability is ESG: a set of Environmental, Social, and Governance criteria to measure and evaluate a company. What separates ESG from precursor programmes [such as CSR] isn’t just a change in acronyms, but the paradigm shift from a shareholder-centric philosophy to one that is undeniably focused on all stakeholders.”8


  It adds that “Storytelling remains paramount with ESG, but it’s validated with specific metrics that gauge a company’s holistic performance,” such as rigorous “DEI metrics,” including diversity scorecards and annual equality reports. Though “CSR programmes from company to company look quite different—each housing a variety of loosely connected activities ranging from philanthropic causes to employee volunteerism . . . ESG issues, on the other hand, are fundamentally intersectional. ‘E,’ ‘S,’ and ‘G’ are not separate categories, but rather interconnected. Let’s consider climate issues for example—ESG looks not only at an organization’s environmental impact, but also the social justice issues around the disproportionate impact climate change has on low-income populations.”9


  This is no conspiracy theory; after decades of careful line blurring during Milton Friedman’s era, the WEF is now blatantly saying that we should just replace shareholder capitalism’s notion of corporate social responsibility with stakeholder capitalism’s ESG. What is ESG? The traffic cop that writes tickets to enforce stakeholder capitalism. The finishing blow that completes the transformation of “corporations shouldn’t hurt people” into “corporations should rule them.”


  That’s the story of CSR; it’s not so much evolving into ESG as being selectively bred into becoming it. SRI, on the other hand, is ESG’s direct ancestor.


  The True Purpose of ESG


  As the prominent ESG rating provider MSCI puts it, “The practice of ESG investing began in the 1960s as socially responsible investing, with investors excluding stocks or entire industries from their portfolios based on business activities such as tobacco production or involvement in the South African apartheid regime.”10 MSCI’s history of its movement is a bit off. Socially responsible investing (SRI) probably actually began in the 1700s, when Quakers refused to participate in the slave trade.11 Today, ESG proponents would twist themselves into knots presenting intersectional economic arguments about why using forced labor doesn’t maximize long-run profit; the Quakers just thought it was wrong.


  They later expanded that ban to guns, alcohol, and tobacco—“sin stocks.”12 What changed in the 1960s was that the secular community finally picked up on long-standing religious investment practices. That was amped up in 1971 when antiwar Methodist ministers created the Pax World Fund, the first sustainable investment fund, which allowed all investors to join their congregation in opposing companies that played a role in the Vietnam War.13 Then, in the 1980s, divestment as a tool for social change was used to pressure the South African government to end apartheid. Back then, SRI held that divesting from harmful industries was responsible, not necessarily profitable. The same method is employed today by the “Boycott, Divest, Sanction” movement to protest the Israeli government’s treatment of Palestinians.


  When I was a student at Harvard in the mid-2000s, its endowment led a movement to divest from Sudan. Back then, its endowment was the largest of any university’s by far. But its next target was divestment from the fossil fuel industry, which backfired, at least as a strategy for increasing risk-adjusted returns. The University of Texas’s oil holdings are bringing in record amounts of cash during a bear market, and UT’s endowment is now poised to overtake Harvard’s. As Yale University finance professor William Goetzmann put it, “The University of Texas has a cash windfall when everyone is looking at a potential cash crunch. Adjusting your portfolio for social concerns is not costless.”14


  I covered the basic logic of divestment, and the reasons it necessarily sacrifices returns, in my first book.15 In short, the hope is that if enough powerful market actors divest from a socially undesirable enterprise or set of activities (or nations), it will eventually increase the cost of capital for such enterprises enough to nudge them to change their behavior. But this strategy is unlikely to be effective in creating behavioral change, because in a liquid global market, when one party divests from an activity for a noneconomic reason, it simply creates an opportunity for another party to collect a higher rate of return by investing in that activity for purely economic reasons. If an investor screens investments for something other than financial performance, some financial performance is necessarily sacrificed and some other investor is given a discount. This is what the capital manager Cliff Asness calls “the cost of virtue.”


  State Street Global Chief Investment Officer Lori Heinel admitted as much when BlackRock and State Street were questioned by Texas state officials: “Over the years we’ve debated whether ESG is a performance enhancement and, as CIO, I’ve been steadfast in saying by definition, imposing a constraint on a portfolio, if you just do basic investment principles, that’s a constraint. And so I’ve steadfastly encouraged our teams to not think of ESG as a performance enhancement, for example.”16 Yet at the same time, State Street proudly declares “We are encouraging our portfolio companies to adopt more sustainable practices, and embedding ESG across our own business to build a more resilient and inclusive future.”17


  ESG was born as the more precise successor to SRI. The term was first used in 2004 by the United Nations Global Compact, a sustainability initiative announced five years earlier at Davos in an address to the World Economic Forum. In a report titled Who Cares Wins: Connecting Financial Markets to a Changing World, the UN rejected the idea that virtue has a cost, suggesting that when practiced in a particular way, socially responsible investing could actually increase returns.18 SRI was imprecise about what counted as “socially responsible,” so ESG tried to fill that gap by referencing “environmental, social, and governance” factors, which has the benefit of sounding slightly more precise and better thought out. That was what gave it much more expansive influence and staying power than SRI had.


  The new name elided a number of important distinctions. Though the goal of SRI was explicitly to achieve a particular noneconomic end, ESG was born to blur the line between social and economic ends. That was why “governance” was tacked on at the end. Governance is usually associated with better investor oversight of companies to improve long-run economic performance.


  ESG is built on a dirty semantic trick: historically, no one really expected socially responsible investment to increase returns. But everyone expected good corporate governance to be important for a company’s financial performance. So ESG just takes the regular old unprofitable social investing considerations, throws regular profit-focused governance concerns into the same acronym, then claims that the whole acronym is obviously concerned with shareholder profit. Then it says some stuff about intersectionality to take the profit-focused governance stuff and claim that the environmental and social stuff are profit focused, too. It governance-washes the rest of the acronym. The boundary between what’s good for society and what’s good for shareholders becomes blurred.


  That’s the main distinction that ESG was created to elide: whether the enterprise of virtue-acronymized capitalism was to improve society or to create greater value for shareholders. The SRI answer was clearly the former. But ESG was born to enable the movement to have its cake and eat it, too; its answer was “both.” Old-fashioned SRI wasn’t that popular, because it promised only virtue, not wealth. Because of that limitation, asset managers bound by fiduciary duty couldn’t force SRI on their clients. But once it was dressed up as ESG and started promising virtue and wealth, suddenly asset managers were free to use their clients’ money to pursue social agendas. With SRI, individuals had to choose to divest from sinful industries; ESG forces everyone to divest.


  CSR was originally about corporate owners and executives making sure they didn’t make the world worse through their business activities. SRI started out the exact same way, just from the investor side of the equation. People didn’t want to spend their money in ways that harmed the world. Both of those precursors to ESG didn’t pretend that they were about maximizing returns.


  In contrast, the ESG movement contends that all it needs to do is refocus capitalists on their own long-run interests and that doing so will also solve all the world’s injustices. This assertion is founded on stakeholder capitalism’s nebulous promise that since we’re all in this thing called life together, what’s best for the group in the long run will also necessarily be best for the individual.


  But what’s best for a family isn’t automatically what’s best for each member of it. What’s best for a company isn’t automatically what’s best for each of its employees. What’s best for X + Y isn’t automatically best for X. Individuals can have long-run interests that conflict with those of the groups they belong to. It feels odd to have to explain this point through argument and analogy, but it seems necessary. We’re all connected and all that—he who saves one life saves the world entire—but using an investor’s money to help other people does not automatically make them richer if they just wait long enough.


  The debate between stakeholder and shareholder capitalism cannot be resolved by saying that what’s best for all stakeholders in the long run is necessarily also best for shareholders. That’s wishful thinking. It’s a catechism born from the effort to cram European stakeholder capitalism into US shareholder primacy. ESG advocates reflexively invoke the long run as though it were a mystic shield against evil. But the cost of virtue cannot be overcome simply by waiting. There is no escape from choosing how to balance competing moral and financial interests. These are deeply personal decisions everyone must make for themselves. There is no one-size-fits-all answer, and creating new acronyms will never provide one.


  How ESG Spread Everywhere


  SRI’s divestment strategy lives on in its successor, ESG, but only as a small part of it. There are two kinds of ESG investing now. In the introduction, I called the problems associated with them greenwashing and greensmuggling. The latter is the one that brought ESG into your portfolio.


  The first, less common kind of ESG investing is simply the old-fashioned sustainability fund, now sometimes called an ESG fund, where an asset manager takes an index and cuts out a few companies that are viewed as sin stocks. It’s the classic divestment approach, but this time with the extra promise that avoiding sinful companies will somehow make the investor more money in the long run. “Unsustainable” is the ESG term of art for “sinful”; ESG divestments sometimes seem motivated by the biblical belief that evil cannot prosper forever. Typical targets for divestment these days are fossil fuels, guns, tobacco, alcohol, gambling, private prisons, and defense. The original sustainability fund that divested from companies enabling the Vietnam War still avoids investing in defense companies, but it’s abandoned its Methodist roots. Now it dresses everything up in modern language about ESG and long-term profit.19


  Why should we believe that divesting from Lockheed will make money in the long run? Is the United States not going to have an army in the future? It’s hard to see why it’s moral, sustainable, or profitable to defund the arms production necessary to stop Russia from conquering Ukraine or China from taking Taiwan. But it has become accepted ESG dogma that war is bad, therefore defense companies are bad, therefore the arc of the moral universe will somehow bend to make them unprofitable in the long run. As Japan20 and Europe21 belatedly realize the need to arm themselves and the United States wakes to China’s military modernization,22 ESG’s allergy to the defense industry naturally opens up opportunities for other investors.


  The truth is that most ESG fund providers know that they’re probably sacrificing risk-adjusted returns for their clients when they divest from a company over moral disapproval. But they offer ESG funds because they can charge much higher fees for them. To avoid sacrificing too much return, the name of the game is for the ESG fund provider to make as few actual divestments as possible; that’s greenwashing.


  In this spirit, Pax World Management, the original sustainability fund provider, was fined by the United States Securities and Exchange Commission for violating its own rules and quietly investing in companies involved in alcohol, gambling, and military contracting.23 It turned out that they were profitable enterprises, and Pax couldn’t bring itself to part with those returns. But it didn’t want to give up its high ESG fees, either. It currently charges an annual fee of around 1 percent on its flagship ESG-themed fund,24 compared to the average mutual fund fee of around .4 percent.25 It enjoyed the best of both worlds—until the SEC caught it.


  It’s pretty extreme greenwashing for an ESG fund to benefit from its name and violate its own divestment rules in pursuit of returns. Garden-variety greenwashing involves charging high ESG fees while never actually promising to divest from much to begin with. Sometimes, as Goldman Sachs did, a firm will take an underperforming fund and rebrand it as an ESG fund, carefully constructing its divestment rules so that they sound impressive but don’t actually require it to change its holdings much. It’s a double win because suddenly, the firm gets more inflows to the fund and can charge higher fees. The dog becomes the darling—a real Cinderella story for the asset manager. Not too great for the new investors, though, since it’s still just a rebranded underperforming fund.


  I won’t spend too much time on greenwashing because it’s well known; everyone in finance is talking about the proliferation of greenwashing today, and regulators worldwide are trying to crack down on it. As they do, ESG funds will have to make more divestments to keep the name ESG, they will underperform as it becomes clear virtue has a cost, and sustainability funds will gradually dwindle until only true believers who are willing to sacrifice returns invest in them. That, of course, is their right. Even when our values differ, I respect anyone who sacrifices something to pursue theirs.


  My main concern in this book is the second kind of ESG investing, which I call greensmuggling. This is a much bigger problem. There’s actually not much money invested in the old-school divestment approach, relative to the rest of the market. The real problem is that ESG strategies are infiltrating the rest of the market. Giant asset managers such as BlackRock, Vanguard, and State Street are using the power of the shares they own to force all the companies in their non-ESG funds to adopt ESG policies.


  BlackRock provides a prime example of greensmuggling. One month after its CEO, Larry Fink, wrote a letter to America’s CEOs saying “every company must not only deliver financial performance, but also show how it makes a positive contribution to society,”26 the Parkland shooting happened. BlackRock’s executives realized that the company was the largest shareholder of every gun manufacturer and retailer in the United States. They started doing damage control, issuing a statement decrying “the terrible toll from gun violence in America” and saying that the shooting “requires response.”27 They met with gun retailers and manufacturers and pressured them to sell fewer guns by either getting out of the gun business altogether (as Kroger chose to) or voluntarily raising the age limit for gun purchases from eighteen to twenty-one. How does this help shareholders? It doesn’t. It was all done in the name of social responsibility.


  Here’s the thing: BlackRock couldn’t use its dedicated social responsibility funds to lobby gun sellers and makers, because those funds had to divest from gun manufacturers and therefore didn’t have a shareholder’s voice or vote anymore.28 So BlackRock leveraged the massive weight of all the billions in its non-ESG funds to convince gun sellers not to sell guns. It used its supposedly profit-focused funds to advance social goals that had nothing to do with profit. The millions of investors in those funds, many of them gun owners, had never signed up for that; they just wanted diversification and profit. BlackRock’s companywide commitment to ESG made it smuggle social activism into all its funds.


  A few short years later, greensmuggling of ESG policies into all regular funds is becoming commonplace. ESG proponents have even come up with a name for the practice, a more flattering one than mine: IFSI, which stands for “investing for sustainability impact.”29 Essentially, it’s the opposite of divestment. Instead of avoiding supposedly sinful companies, the new strategy is to invest in them as usual and use the voice and vote of each shareholder to make them less sinful by imposing ESG policies on them. There’s “instrumental IFSI,” in which imposing a sustainability goal on a portfolio company is supposed to be a means to the end of increasing its profit, and “ultimate ends IFSI,” in which the sustainability goal is an end in itself and doesn’t have much to do with shareholder profit. It’s just a new name for stakeholder capitalism. That was what BlackRock was doing.


  This approach avoids the obvious problem that divestment leads to underperformance. Sure, if you’re BlackRock, your index fund clients arguably might make less money if you force gun sellers not to sell guns. But that profit will disappear from the entire market, so your index fund won’t underperform any other asset manager’s; everyone will make less money together.


  The new term, IFSI, describes and legitimizes a strategy all the major asset managers have been pursuing for years. When BlackRock and others respond to critics by saying that they’re not divesting from oil and gas, they’re right. The real problem isn’t that the likes of BlackRock are divesting from ExxonMobil and Chevron; it’s that they’re invested in ExxonMobil and Chevron and slowly changing the essence of what those companies do. Just as gun sellers make less money when they sell fewer guns, oil companies make less money when they’re pressured to produce less oil.


  ESG continues its inexorable advance. After the 2008 financial crisis, Wall Street leapt to embrace it to distract the mob at its door. Occupy Wall Street demanded a reordering of modern capitalism itself. By contrast, the growing DEI movement, the “social” part of ESG, merely demanded the capitalists make a few tweaks. Applaud diversity. Add women and minorities to your boards. Muse about the racially disparate impact of climate change. Occupy Wall Street began with a complaint about inequality but was divided and appeased by promises of diversity. Worrying about class is out; race, sexual orientation, and gender identity are in.


  The DEI branch of ESG is still going strong, but the environmentalism part became supercharged in 2017, when President Trump announced his intent to pull the United States out of the Paris Climate Accords. As the experts at Davos worried that global governments wouldn’t take adequate action against climate change, ESG suddenly demanded that corporations behave like governments. Shortly after Trump’s announcement, the Climate Action 100+ group sprung up to commit businesses to meet the Paris Accords’ goal of limiting global warming to below 2°C.30 If the citizens of countries wouldn’t voluntarily make the politically correct sacrifices, billionaire business leaders would sign them up for it instead. Quasi-governmental environmental corporate alliances keep popping up. The Net Zero Asset Managers initiative asks its members to pressure all their portfolio companies to cut their greenhouse gas emissions so the world can reach net zero emissions by 2050.31 The new Glasgow Financial Alliance for Net Zero, GFANZ, coordinates those asset managers with similar coalitions in banking, insurance, and consulting.32


  Whatever the merits of these climate efforts, which I’ll discuss in more detail in Chapter 3, it’s hard to believe this is all about shareholder profit. Special Presidential Envoy for Climate John Kerry agrees. As he recently put the problem, “that money is not giveaway money. It’s not concessionary funding. It belongs to people, you know. An entity like BlackRock doesn’t own the money. They’re working for clients. The clients own the money, and some of the clients want the best return they can get on that investment, and you don’t get that necessarily from climate. Or you have pension funds—big pension funds—with, you know, millions of American workers who anticipated retirement based on that fund. They are subject to fiduciary responsibility, and they have to live up to that.”33


  Couldn’t have said it better myself.


  Your Money


  It’s quite simple: a solid CSR framework expresses a corporation’s commitment to social responsibility, so a business should probably still hire people to staff that department.34 It definitely needs a top-notch ESG department to measure its success on those commitments and coordinate with the WEF and the rest of the stakeholder capitalist community to make sure it’s achieving the Sustainable Development Goals (SDGs) of the United Nations’ Principles for Responsible Investment (PRI).35 Diversity, equity, and inclusion (DEI) efforts are an important part of the S in ESG and have many intersectional links to the E and G, so the corporation needs to hire people to run those, too, both internal directors and external auditors and consultants.36 An asset manager’s ESG department must make sure the firm practices IFSI to ensure that all of its portfolio companies do a good job at all of the above.37 All of this will obviously increase shareholder profit in the long run.


  ESG. DEI. CSR. SRI. PRI. SDG. And now there’s something called IFSI, and it’s supposed to be good. This is what it looks like when an institution is captured by an ideology.


  Allow me to suggest the obvious: there’s no reason to think that any of this stuff is really about maximizing your investment returns; it’s just an extensive apparatus to eliminate political dissent from the global marketplace. The self-appointed global leaders at Davos do it because they don’t trust governments or the people who elect them to do things right. A bunch of leeches in the growing ESG-industrial complex have latched on to all this both to advance their political agenda and to extract directing, consulting, and auditing fees from corporations at every step of the chain. It all comes from your bank account in the end. And your vote means less every day.


  This is what the modern battle to rule the world looks like. It’s fought not with bullets but with acronyms. One way to steal from people is to distract them from what you’re doing. A safer way is to bore them. Then they’ll distract themselves. Leave financial stuff to the experts. Leave it to your financial advisor, your asset manager. Leave it to BlackRock, Davos, the credentialed DEI and ESG experts; they’ve given one another certificates that they’re experts.


  But the acronyms you ignore eventually find their way into your life. You wake up one day and find yourself at the beck and call of strange ideas, and you don’t know where they came from or what they mean, only that you’re required to pretend you believe them with all your heart. Why do you have to go to so many mandatory HR trainings? Why are you supposed to accept that your race inevitably dictates your career outcomes? Why does your employer want to know your sexual orientation? Why is everyone talking about sustainability, regardless of their job?


  The alphabet soup of neologisms the WEF serves up is all stakeholder capitalism in the end. It all comes back to one simple question: Who has the right to decide what to do with your money? The WEF always thinks it’s the one that ought to be calling the shots.


  As I finished writing this chapter, I saw yet another tweet warning everyone that I’m a WEF Young Global Leader, that my public anti-ESG persona is fake, and that I’m “controlled opposition.”38 Once a Young Global Leader, always a Young Global Leader. Maybe if this book does too well, the WEF will name me Klaus Schwab’s successor; it seems I can’t decline these things. After I corrected him about my being a Young Global Leader, the tweeter suggested that I sue the WEF, saying that it was deliberately trying to undermine my criticism of it. I probably won’t. I don’t think there was any malice in what the WEF did; everyone I talked to there was sincere and professional.


  The WEF means well. That’s actually the problem. It’s absolutely sure it knows what’s best for you. When you disagree, it doesn’t matter, because it assumes that you can’t possibly be fully informed. You must not know how many billionaires go to Davos; you must not know how good stakeholder capitalism will be for your career. That’s the story it tells itself about how it can force programs on you while respecting your autonomy: it’s fulfilling the will you would have if you were fully up to speed on all the good the WEF is doing. The WEF cannot fathom that a rational person could disagree with it. That’s what makes it so dangerous. It cannot fathom that you don’t want to be a follower of stakeholder capitalism in exactly the same way it couldn’t fathom that I don’t want to be one of its Young Global Leaders.


  That’s the crux of the problem with ideologies such as ESG: you are the best judge of your own will, your own rationality. The WEF will not give you the option of leaving its program. Believe me, I know. But the power ultimately lies with you, because the fundamental fact remains that all of this stuff is made possible by your money.


  That’s what this book is about. I will tell you exactly what is being done with your money and how it’s affecting you and tell you exactly what legal, political, and financial tools are available for you to take back control of your money and your life. You live in a cage made of your own money. But you can also fashion your money into the key.


  Chapter 2


  The Biggest Fiduciary Breach in US History


  ESG is in the law’s crosshairs. In August 2022, nineteen state attorneys general sent a letter to BlackRock CEO Larry Fink warning of “rampant” illegality at his company due to BlackRock’s ESG activities.1 Three months later, Goldman Sachs paid millions of dollars to the SEC to settle a federal investigation into several of its ESG investment funds.2


  Many find ESG’s legal woes inexplicable. What could possibly be unlawful about BlackRock or Goldman offering ESG options to interested investors? In this chapter I’ll explain ESG’s “rampant” illegality, but unraveling that legal mystery requires a quick stop back in medieval Britain.


  The Sacred Law of Trusts


  Some eight hundred years ago, England’s myriad courts of equity—Church courts, the Court of Chancery, even the Exchequer of the Jews—began to fashion a new legal concept, which would one day be called the most important innovation in the history of the common law. This innovation was not the jury. It was not the privilege against self-incrimination. It was the trust.


  The great common-law historians Frederick Pollock and Frederic William Maitland made valiant Crusaders the heroes of this story.3 Noblemen riding off to fight the Infidel would sometimes convey title to their lands to a trusted friend so that he could collect rents, pay taxes, cut timber, provide for the lord’s wife and children, and so on. Occasionally, the faithful friend proved to be faithless: he would take the estate for himself and refuse to return it when the nobleman returned. Because the faithless friend was now the owner, the nobleman had no legal recourse. If the poor, betrayed, now-homeless lord sued in a court of law, he would lose.


  England, however, had courts not only of law but of equity, where fairness could trump legality, and their judges saved the day. They came up with the idea that there were two different kinds of ownership and two different kinds of owners of the land in question. The faithless friend was the legal owner, but the lord remained the beneficial owner, the “equitable owner,” a term still used today. Yes, the friend owned the land, but he held it in trust. He had all the powers of ownership, but a duty as well—the duty to manage the property for the benefit of the nobleman and return it to him upon request.


  The valiant Crusader part of this story is probably apocryphal. The real origins of the trust appear to have had more to do with tax evasion.4 In those days, a chief source of Crown revenue was death taxes on feudal lands after the owner’s demise. However, if a clever nobleman transferred his land to a trusted friend (or relative or attorney), who upon the nobleman’s death reconveyed it to the lord’s wife and children, no death tax would have to be paid because the “owner” had never died. Once again, however, the trusted friend occasionally proved to be untrustworthy, keeping the land for himself after the lord’s death. And once again, courts of equity stepped in to return the land to its true owner.


  Either way, medieval equity courts invented the trust to enable people to transfer property to a new legal owner while ensuring that the property would be used for specific purposes. The trustee would have an owner’s legal rights but a fiduciary duty to exercise those rights in the beneficiary’s interests. Today, trusteeships are universally recognized, and a trustee’s fiduciary duties are still described as “sacred”—the highest known to the law.5 Over the centuries, trusts became common, used not only for estate planning but also to pool capital into publicly held investments.6 A lot of people could put a little money into a for-profit trust created, for example, to build a cotton mill or a streetcar line. Each of those investors was a fractional beneficial owner of the trust’s assets. As legal owners, trustees would manage the assets and provide a return to the investors. In other words, trusts were the progenitors of the modern limited liability corporation; indeed, as late as the mid–nineteenth century, far more business enterprises in England were organized as trusts than as corporations. A century ago, most of the United States’ oil companies were held in giant trusts, with John D. Rockefeller at the helm. Even today, exchange-traded funds (ETFs) are often held as trusts, and pension plans are typically trusts as well.


  Nowadays, there are other legal devices for achieving similar results in the investment industry. A $100 billion investment fund owned by BlackRock might be technically registered as a company. However, this technicality doesn’t affect the company’s core rights and duties. In essence, every large investment fund is a megatrust. BlackRock may “own” the $8 trillion it manages, but it holds those funds in trust for the assets’ true owners—the investors—and everything it does with its investors’ money, it must do “solely and exclusively” (as lawyers say) to advance their interests. BlackRock owes those investors the same sacred fiduciary duties recognized by the courts of equity centuries ago. Until fairly recently, the United States’ largest asset managers fully understood and generally honored these fiduciary duties. Then came ESG, and the rails came off.


  Greensmuggling: How ESG Really Works


  On the left, the chief argument against ESG investing is that some ESG investment funds don’t actually promote ESG at all. One example often pointed to is Vanguard’s ESG U.S. Stock ETF. This is an index-style fund, like an S&P 500 fund. In fact, the problem is that it is a little too much like an S&P 500 fund. Day over day, year over year, it has had a 99.7 percent correlation—that’s right, 99.7 percent—with the S&P 500.7 Basically, an investment in the fund is an investment in the S&P 500, but Vanguard calls it an ESG fund.


  Why would Vanguard do this? Maybe because it’s more profitable. If you invest in Vanguard’s S&P 500 ETF, you pay a fee of three basis points. But for its ESG U.S. Stock ETF, Vanguard’s fee is nine basis points.8 Don’t forget—worldwide, there was $46 trillion in professionally managed assets with ESG mandates, and that figure was projected to rise to $80 trillion by 2024.9 At that asset level, with a few extra basis points, pretty soon you’re talking about real money.


  This problem is called greenwashing—the use of the ESG moniker to make investors think their money is promoting ESG causes when in reality it isn’t. That was the basis of the federal investigation into Goldman Sachs.


  Sometimes asset managers greenwash not for higher fees but simply to trick the market and capture pro-ESG investment dollars, like Goldman Sachs did in rebranding its Blue Chip Fund. Goldman Sachs was far from alone. In 2020, twenty-five funds similarly renamed themselves as “sustainable” or “ESG.”10 The ploy seems to work. In decline before their rebranding, many of the funds bounced back and added billions of dollars in new capital once the magic acronym “ESG” appeared in their name.11


  That’s the Left’s legal critique of ESG, and the Left is right: not all ESG is greenwashing, but at least some of it surely is. According to this view, however, as long as ESG is real—as long as it’s doing what it claims—it’s perfectly lawful. That’s the view of the Biden administration, which is pro-ESG and has recently enacted new rules to make ESG investing easier. Not so fast, say the nineteen state attorneys general who wrote to BlackRock. They argue that ESG, even when it’s not a scam—in fact, especially when it’s not a scam—can still violate fiduciary duties, particularly when public pension money is put to ESG use.


  “How can it be illegal,” you may be asking, “for me to use my investment dollars to promote ESG causes if that’s what I want to do?” The answer is—it’s not. You can invest your own money to promote any causes you like. But many investors, especially institutional investors, don’t have that freedom. Pension funds are a clear example, which is why pensions have played a central role in driving the ESG debate.


  Americans have a lot of money in pension funds—maybe $40 trillion, all told12—and some of the funds have jumped headfirst into the ESG game. In California, the board of California Public Employees’ Retirement System (CalPERS), the largest state pension fund in the country with almost $500 billion in assets, signed on to the United Nations Principles of Responsible Investment (UNPRI). This means that the CalPERS board committed the state pension fund to “a set of core values in the areas of human rights, labour standards, and environmental practices”13 to “better align investors with broader objectives of society.”14 CalPERS has publicly stated that it will seek to promote ESG objectives, such as biodiversity, human rights, and indigenous rights, in its investment decisions.15


  Why do the board members running a $500 billion US pension fund believe they can use the retirement savings of hardworking public employees to further the world’s “broader objectives” as determined by the United Nations? Because they have forgotten one thing: they’re trustees.


  The fundamental principle of trust law is the sole interest rule, which states that trustees must “administer the trust solely in the interest of the beneficiaries.”16 Thus, as the Supreme Court held in 1985 (the heyday of the socially responsible investment movement), a pension plan fiduciary must “discharge his duties with respect to a plan solely in the interest of the participants and beneficiaries and . . . for the exclusive purpose of providing benefits to participants and their beneficiaries” (emphasis added).17


  You might think that this holding alone would have been sufficient, but sophisticated pension plan managers came up with a clever argument: they argued that retirees have all kinds of interests; some of them are financial, but others are “nonpecuniary,” and pension fund trustees can lawfully advance both. If this view were accepted, pension fund trustees would be permitted to pursue social or political causes freely, so long as doing so could be said to provide their retirees with “nonpecuniary benefits.”


  But the Supreme Court rejected this argument in a 2014 case called Fifth Third Bancorp v. Dudenhoeffer. In that case, the Court squarely held that pension fund trustees are not permitted to make investments to advance nonpecuniary interests. Rather, they must act solely and exclusively to maximize retirees’ “financial benefits” (emphasis added).18


  Fifth Third Bancorp v. Dudenhoeffer was decided under a federal statute called the Employee Retirement Income Security Act, or ERISA, which governs many corporate pension plans. State law, which governs state pension plans, is even clearer on this point: “All fifty states authorize the assets of public retirement systems to be held in trust” and require that pension plan assets be devoted solely to the paying of benefits to plan participants.19 Some states even include this principle in their constitution, expressly providing that “[a]ssets and funds established, created and accruing for the purpose of paying obligations to members of the several retirement systems of the State and political subdivisions shall not be diverted or used for any other purpose” (emphasis added).20


  Under the sole interest rule, even “mixed-motive” investing is unlawful.21 As Professors Max Schanzenbach and Robert Sitkoff put it, “Acting with mixed motives triggers ‘an irrebuttable presumption of wrongdoing,’ full stop.”22


  This rule is prophylactic. The point is to ensure that fiduciaries aren’t tempted to use trust money to further their interests or preferred causes. “The policy of the trust law is to prefer (as a matter of default law) to remove altogether the occasions of temptation rather than to monitor fiduciary behavior and attempt to uncover and punish abuses when a trustee has actually succumbed to temptation.”23


  For much the same reason, “social investing”—i.e., the investing of plan assets motivated by social or political considerations rather than solely by financial return—is prohibited in state pension systems. As stated in the comments to the Uniform Prudent Investor Act, “No form of so-called ‘social investing’ is consistent with the duty of loyalty if the investment activity entails sacrificing the interests of trust beneficiaries . . . in favor of the interests of persons supposedly benefitted by pursuing the particular social cause.”24


  Now you understand why several state attorneys general have warned their state pension trustees not to engage in ESG investing. ESG is a form of “social investing” or, at an absolute minimum, an example of “mixed-motive investing.” However ardently some people may believe in the ESG agenda, state pension trustees aren’t allowed to use other people’s retirement savings to advance it. Whenever the board members of CalPERS or other pension funds do ESG investing, they take hardworking Americans’ money—your money—and use it to promote their values.


  Most pension funds, however, don’t explicitly embrace ESG investing—at least not to the extent that CalPERS does. When they allocate billions of dollars to BlackRock, they don’t put it into a BlackRock ESG fund, they put it into BlackRock’s S&P 500 Index Fund or some other supposedly “passive” index fund, because all they’re trying to do is maximize their risk-adjusted return. Most pension fiduciaries previously assumed that this meant they’d safely distanced themselves from ESG and its legal problems. Surely, they imagined, putting money into a BlackRock index fund can’t raise any ESG legal issues? Yes, it can. Because BlackRock promotes the ESG agenda even with its index funds.


  ESG doesn’t simply consist of socially conscious investors choosing to put their money into ESG-friendly companies or ESG-themed investment vehicles. Far from it. All the big asset managers engage in greensmuggling, which is greenwashing’s opposite number. Here’s how it works.


  The Big Three have made “firmwide commitments” to promote ESG. BlackRock, for example, boasts of its “firmwide commitment to integrate ESG information into investment processes across . . . all of the firm’s investment divisions and investment teams.”25 This means that asset managers take concerted action to advance the ESG agenda not only through their explicit ESG investment funds, but throughout all their investment portfolios, including even their supposedly passive index funds. Take it directly from BlackRock: “we actually integrate ESG. . . . regardless of whether that portfolio has an ESG objective or not”; “A sustainable fund uses ESG integration, yes, but a non-sustainable fund also uses ESG”; “BlackRock now makes environmental considerations part of all our investment decisions.”26 Understanding how they do that is the key to understanding how ESG works.


  Proxy Voting and “Shareholder Engagement”


  The big asset managers push the ESG agenda through two primary mechanisms: (1) shareholder proxy voting and (2) “shareholder engagement,” defined by Vanguard as “[d]irect contact with companies to discourage undesirable corporate behavior.”27 These “direct contacts”—for example, high-level in-person conversations or phone calls with corporate officers—often take place behind closed doors, and the specifics of the communications are rarely disclosed to outsiders. Shareholder engagement is less visible than proxy voting is. Still, it is even more powerful and effective, because of the tens of trillions of dollars in potential investment capital wielded by firms such as BlackRock, Vanguard, and State Street.


  Through both mechanisms, ESG-promoting asset managers use their power as “shareholders in an attempt to . . . promote what they consider to be the right public policy. This takes place through dialogue with officers and proxy voting.”28 Again, asset managers that engage in these ESG-promoting practices—including BlackRock, Vanguard, and State Street—admit that they do so throughout all their investment portfolios, including their nominally “passive” index funds.29 SEC commissioner Mark T. Uyeda described how the major US asset management firms use both shareholder voting and corporate engagement to push the ESG agenda on corporate America:


  In reviewing any large asset manager’s stewardship website, mentions of ESG seem ubiquitous, from voting guidelines to engagements statistics. The information on these websites often document how an asset manager (1) establishes its expectations for ESG matters, (2) engages with companies that aren’t meeting its expectations, and (3) may vote against one or more incumbent directors if those companies do not continue to meet expectations. For example, an asset manager publicly disclosed a case study where, following multi-year engagements, it voted against a director of a public company, who also chaired the board committee overseeing ESG matters, because the company had failed to disclose its forward-looking GHG reduction targets. This is one of many instances in which an asset manager did not support the election of a director on the basis of climate-related issues.30


  With their $20 trillion in assets under management, the Big Three control the “equivalent of more than half of the combined value of all shares for companies in the S&P 500.”31 Due to this extraordinary economic and shareholding power, ESG promotion by firms such as BlackRock, Vanguard, and State Street has a profound impact on company policy all across the United States—often at odds with the best financial interests of the company and its shareholders.


  For example, in 2021, an environmental activist group holding a minuscule number of shares of ExxonMobil nominated at that company’s annual shareholder meeting a slate of new directors committed to reducing oil production. Whether one agrees or disagrees with this initiative as a matter of social policy, it is hard to see how reducing oil production is in the best financial interest of an oil company. Nevertheless, the Big Three asset management firms voted their proxies in favor of the activist slate of directors. As a result, the activist directors won, causing ExxonMobil to cut oil production, thereby reducing the company’s revenues and contributing to a nationwide increase in gas prices.


  This is a prime example of ESG promotion by BlackRock and other major asset managers serving to further social or political goals at the expense of investors. It is also concerning because oil projects abandoned by ExxonMobil can be picked up by rival companies such as PetroChina, the Chinese national energy company—one of whose largest private shareholders happens to be BlackRock, which owns over a billion shares of PetroChina.32 There is no evidence that BlackRock notified any investor clients of this serious potential conflict of interest—i.e., that ExxonMobil’s loss could be BlackRock’s gain.


  In other examples of ESG initiatives seemingly at odds with the best interests of shareholders and other investors, the Big Three voted their proxies in 2021 to cause Chevron to adopt Scope 3 emissions cuts and in 2022 to cause Apple to engage in a companywide racial equity audit. Whether you agree or disagree with such measures, they are motivated primarily not by the interests of shareholders but rather, as their proponents freely acknowledge, by a desire to advance the interests of certain social groups, society at large, or a company’s other “stakeholders.” For example, the proponents of Apple’s racial equity audit claimed that it was required to determine “how [Apple] contributes to social and economic inequality” and to force Apple to “identify, remedy, and avoid adverse impacts on its stakeholders.” Color of Change, one of the activist groups pushing for the audit, explains that its mission is “to hold companies accountable for the ways they perpetuate white supremacy.”33 Some may consider holding companies accountable for white supremacy to be a noble goal, but it’s very different from maximizing return to those companies’ shareholders.


  With your retirement money—your pension, your 401(k), and so on—the Big Three use your shareholder voice and vote to promote ESG even when that money isn’t in an ESG fund but only in an index fund. That’s not legal. Like CalPERS’ board members, BlackRock’s Larry Fink has forgotten one thing: that the firm he oversees is a trustee. BlackRock has no right to use its investors’ assets to promote its preferred social or political agenda, regardless of how noble some people may feel that agenda to be.


  Several state attorneys general have issued opinions or guidance documents concluding that asset managers breach their fiduciary duties as trustees by using pension fund assets to promote ESG objectives. On September 1, 2022, the attorney general of Indiana issued a formal legal opinion concluding that public pension managers act unlawfully if they allocate capital to asset management firms such as BlackRock, Vanguard, and State Street that “engage with portfolio companies, or exercise voting rights appurtenant to investments based on ESG considerations.”34


  When your retirement assets are allocated to an index fund, the money is doubly entrusted. The pension plan is itself a trust, required by law to devote all assets solely to maximizing financial benefits. And the index fund is another trust, subject to the same fiduciary duty. Neither the pension’s trustees nor the index fund’s trustees can use their beneficiaries’ money to promote the public policy outcomes they prefer. Yet that’s exactly what BlackRock does when it pushes the ESG agenda through the shareholder voice and vote of people who never signed up for that agenda.


  The Big Three’s greensmuggling tactics have legal implications for other big players in the investment world, particularly investment advisors. They, too, may be in breach of their fiduciary duties if they put client capital into Big Three index funds without disclosing what the Big Three are doing with that money.


  Often there’s an intermediary between the owners of capital and the big asset managers. These intermediaries are called investment advisors. They make recommendations about where investors should put their money, and often they carry out investment transactions, placing clients’ money in investment funds. JPMorgan Chase has investment advisors; so does Merrill; so do hundreds of other companies, large and small.


  Investment advisors are usually not trustees (because they are not the legal owners of the assets in question), but they are still fiduciaries under both state and federal law.35 As the SEC has stated, investment advisors must make a reasonable inquiry into their clients’ objectives and must “adopt the [client’s] goals, objectives, or ends.”36 In this way, investment advisors differ from pension fund trustees. Investment advisors may lawfully invest client capital in ESG vehicles, because individual investors are free to use their investment capital however they wish.


  The corollary, however, is that investment advisors may not place a client’s capital into investments promoting social, political, or other nonpecuniary objectives unless the client is aware that this is being done and has consented to it. Under well-established law, investment advisors have a fiduciary duty of disclosure: “As a general matter, an investment adviser, as a fiduciary, has a duty to disclose to clients all material facts. . . . Information is ‘material if there is a substantial likelihood that a reasonable [client] would consider it important.’”37 And as the Supreme Court has held, an investment advisor’s “failure to disclose material facts must be deemed fraud” regardless of the presence or absence of any intent to deceive.38


  How a client’s shares will be voted is undoubtedly material information that investors have a right to know. Specifically, the fact that a client’s shares will be voted to advance the ESG agenda is information that many investors will reasonably view as important—especially investors who don’t support that agenda. Similarly, the fact that an asset manager will use a client’s money for shareholder engagement to promote the ESG agenda is significant, material information that investors have a right to know.


  At present, investment advisors frequently place client capital with ESG-promoting asset management firms—and even in explicitly ESG-themed investment funds—without informing their clients that they have done so. A 2021 report by Bloomberg tells the story.


  Almost two years have passed since Larry Fink, the chief executive officer of BlackRock Inc., declared that a fundamental reshaping of global capitalism was underway and that his firm would help lead it by making it easier to invest in companies with favorable environmental and social practices. Lately, he’s been taking a victory lap.


  “Our flows continue to grow and dominate,” Fink said Oct. 13 of so-called ESG, or environmental, social and governance funds, and similar investments. On the same conference call with analysts, he added: “BlackRock is a leader in this, and we are seeing the flows, and I continue to see this big shift in investor portfolios.”


  What Fink did not say is that BlackRock drove a significant part of that shift by inserting its primary ESG fund into popular and influential model portfolios offered to investment advisors, who use them with clients across North America. The huge flows from such models mean many investors got into an ESG vehicle without necessarily choosing one as a specific investment strategy, or even knowing that their money has gone into one.39


  This practice is unlawful and has to stop. Placing client capital into an ESG vehicle or into a passive index fund whose shares are used to promote ESG objectives through proxy voting and shareholder engagement is an act of fraud if the investment advisor has not informed the client.


  It’s not categorically unlawful for investment advisors to place client capital into a BlackRock (or Vanguard or State Street) index fund. That’s up to the investor. But as a fiduciary, the investment advisor first has to inform its clients about how BlackRock (or Vanguard or State Street) will use their money—their shareholder voice and vote—to promote the ESG agenda. Maybe the client will be fine with that. But every investor is entitled to know these facts before his or her money is used to promote someone else’s values.


  The “Long-Term Value Creation” Con


  ESG advocates sometimes claim that ESG has nothing to do with achieving positive social or global impact; no, it’s all about “long-term value creation.” This claim is meant to save ESG from the sole interest rule, which states that investment fiduciaries must act exclusively with the motive of increasing returns. The idea is that in the long run, companies that adopt good ESG practices will succeed more often than the ones that don’t.


  Such claims have become more common recently as legal scrutiny of ESG has intensified. For example, after years of championing ESG for the sake of the world and to advance the interests of all “stakeholders,” BlackRock CEO Larry Fink declared in late 2022 that BlackRock engages in ESG solely to increase “returns for shareholders.”40


  Courts are not likely to accept such post hoc rationalizations. Candid descriptions of ESG invariably acknowledge that its goal is and has always been to advance “socially responsible,” “socially conscious,” or “social impact” outcomes, even at the expense of “profit margin.” The following are just a few examples.


  ■  “The goal of the [ESG] movement is to ensure that companies take into account not only their profit margin but also the impact they have on the world and society as whole.” (Emphasis added.)41


  ■  “Environmental, social, and governance (ESG) investing criteria refers to a set of standards for a company’s behavior used by socially conscious investors to screen potential investments . . . to encourage companies to act responsibly,” and to allow investors to “[put] their money where their values are.” (Emphasis added.)42


  ■  “The corporate social responsibility (CSR) movement wants companies to consider the societal impact of their operations. A recent outgrowth of CSR has been to speak in terms of environmental, social, and governance (ESG) impact of a company’s operations. . . . ESG reflects a way to measure the societal impact by providing metrics [to] investors and investment analysts.”43


  ■  “The PRI [the United Nations’ Principles of Responsible Investment, signed on to by thousands of asset managers, including the Big Three] defines responsible investment as a strategy and practice to incorporate environmental, social and governance (ESG) factors in investment decisions and active ownership.”44 (Emphasis added.) Its signatories “embrace, support and enact a set of core values in the areas of human rights, labour standards, and environmental practices”45 in order to “better align investors with broader objectives of society.” (Emphasis added.)46


  Indeed, BlackRock itself used to candidly acknowledge that ESG investing was a form of “social impact” investing, notwithstanding recent name and wording changes in its public statements apparently adopted to obfuscate this fact. As late as 2021, BlackRock described its ESG US Equity Index Fund as “invest[ing] in a portfolio of equity securities of companies with positive aggregate societal impact outcomes.”47 In 2022, however, BlackRock quietly changed this fund’s name to BlackRock Sustainable Advantage Large Cap Core Fund and now tells investors that the fund picks companies positioned to capture “climate opportunities.”48 Such rebranding shouldn’t fool anyone. ESG is still exactly what its proponents have always claimed: an effort to achieve a “societal impact.” Belated attempts to redescribe ESG in terms of capitalizing on market “opportunities” should not be trusted.


  Even though the true motive behind ESG investing is and has always been “socially responsible investing” to achieve “positive aggregate societal impact outcomes,” ESG proponents nevertheless sometimes claim that ESG increases profitability, producing higher returns. And surely, ESG advocates argue, ESG investing can’t be a breach of fiduciary duty if it produces superior financial outcomes?


  This contention misses the point of the sole interest rule and its prophylactic prohibition of mixed-motive investing, the purpose of which is to avoid giving fiduciaries the temptation to use other people’s money for their own preferred causes. The legal system doesn’t want years-long trials in which judges have to resolve difficult empirical questions that even economists or financial experts may disagree on. That’s why “[a]cting with mixed motives triggers ‘an irrebuttable presumption of wrongdoing,’ full stop.”49


  But if courts were to take up the question of whether ESG investing actually increases investment returns, they certainly wouldn’t defer to the say-so of ESG-promoting asset management firms or pension funds. Rather, the burden of proof would fall on investment fiduciaries that seek to engage in ESG investment practices. “[U]nder the common law, a fiduciary who allegedly breached his or her fiduciary duty must justify his or her conduct.”50 Where “it is possible to question the fiduciaries’ loyalty,” “intensive and scrupulous” inquiry is appropriate, and substantial, objective, and independent evidence must support the fiduciaries’ claims.51


  As the next chapter will show, proof that ESG investing increases investor returns is at present wholly lacking. On the contrary, significant evidence suggests that ESG investing in fact produces inferior financial returns.


  Chapter 3


  Does ESG Make Money?


  Climate risk is investment risk.”


  That’s what many people think is the elephant in the room. It’s the mantra BlackRock created to try to meet its burden of proving that ESG investing will make money in the long run. In my first book, I mentioned that colleges that are sued over affirmative action have a mantra they intone in court as though they’re prisoners of war, reciting their name, rank, and serial number: “We have a compelling interest in admitting a diverse class and race is but one factor of many we consider in our practice of holistic review.”1 “Climate risk is investment risk” serves the same function for asset managers worried about being sued over ESG investing.


  The Big Three and the WEF would have you believe that to oppose ESG is to oppose science itself, that climate science and the dictates of ESG are one and the same. When those nineteen state attorneys general accused BlackRock of violating its fiduciary duty, the company trotted out its trusty ace in the hole: appeals to “climate risk” appear seven times in its response. But that’s just an assertion, no matter how often it’s repeated. BlackRock directs the reader elsewhere for the proof: “BlackRock’s belief that climate risk poses investment risk is backed by our publicly-available research.”2 It cites a BlackRock document titled “Seeking Outperformance Through Sustainable Insights.”


  Fair enough. So let’s take a close look at that research. Let’s talk about BlackRock’s defense claiming that ESG investing doesn’t violate fiduciary duty because climate risk is investment risk. That’s difficult because, at least as of this writing, the link BlackRock provides to that article is broken.3 Its grand defense of ESG investing leads to nothing; I like to view that as deeply symbolic. Fortunately, nothing on the internet is ever lost.4 After examining an archived version, I see why the company took it down. BlackRock would have you believe that its ESG practices are the handpicked emissary of science itself and that to disagree with them is to stand in opposition to thousands of scientific studies on climate change. Yet its arguments that climate risk is investment risk mention hardly a single scientific study.


  BlackRock begins by saying “We believe that a key component of the outperformance we predict will be driven by a vast reallocation of capital toward sustainable assets and strategies in the coming years.”5 This is where the paper’s one citation to climate research comes in, and it’s not even about climate itself; it cites an Intergovernmental Panel on Climate Change report saying that $50 trillion to $100 trillion of investment will be necessary to reach net zero emissions by 2050, although BlackRock clarifies in a footnote that this is “For illustrative purposes only.”6 Perhaps its hesitance is because it knows the world is nowhere near on track to reach net zero emissions by 2050. As Aniket Shah, Jefferies Group global head of ESG, put it, “I am not of the view we can get to net zero before 2050. I know that because I do research for a living. We would have to see more decarbonisation happen than happened in Covid in every year for the next 28 years. That’s very clearly not happening.”7


  If BlackRock’s main thesis is that $50 trillion to $100 trillion needs to be invested in ESG assets to reach net zero by 2050 and the world continues to fall woefully short of that target each year, does that mean BlackRock’s confidence in ESG’s outperformance will get lower each year? No, because its real argument is simply that ESG will outperform in the long run because it will continue to become more popular. Put another way, a key component of BlackRock’s argument for investing in ESG is that everyone else will invest in it.


  In technical terms, this method of valuation creates what experts call a bubble. I described it in detail in my first book in a chapter titled “The ESG Bubble.”8 And guess what? Shortly after I published that and just a few months after BlackRock published the paper arguing for ESG outperformance due primarily to growing momentum, the bubble popped.


  The proximate cause of the pop was the Federal Reserve raising interest rates to deal with inflation, some of which was due to the energy crisis caused by a shortage of fossil fuels. ESG funds tend to be heavy on tech stocks, mostly because producing software requires fewer emissions than producing material goods does. Rising interest rates hit growth stocks such as tech stocks hardest both because they make it harder for companies to borrow money to grow and because the value of their putative future earnings is less appealing relative to bond returns in the present. So ESG funds were hit hardest by the current bear market because they were hurt by the tech crash and missed out on the fossil fuel gains.9


  That’s why you have to be so careful about any backward-looking studies evaluating ESG fund performance. I’ll let you in on the secret: you can come to whatever conclusion you want by choosing your preferred time frame. Before the late 2021 crash, there were any number of studies saying that ESG funds outperformed.10 Today, there are any number of studies saying that ESG funds have underperformed.11 There were studies supporting ESG underperformance even before the current bear market.12 One analysis during the ESG boom found that 75 percent of ESG stock outperformance since 2013 was driven by ordinary balance sheet quality factors that had nothing to do with ESG and the rest of the outperformance was due to simple momentum as ESG stocks got good press.13


  I’m going to take the high road here and not rest my case against ESG on the current state of the market. The real question is not what has happened in the past; it’s what can be expected to happen in the future.


  Here’s a sign that BlackRock’s argument about riding the momentum of future ESG inflows is insincere: Can you imagine that there will ever be a time when the Big Three say that ESG has become a crowded trade? After declaring its loyalty to sustainability and stewardship of the planet and joining every net zero alliance out there, do you think that after five more years of ESG inflows BlackRock will come out and say, “The green transition’s priced in, time to take profit on all your ESG stocks and switch that money over to coal”? It would be crucified.


  There is no amount of ESG buying that would convince the Big Three that the music’s about to stop; ESG inflows like those of the last decade can only be used to predict more ESG inflows. ESG outflows like those happening today14 can only be used to predict opportunities to buy ESG stocks low. The underlying ideology of stakeholder capitalism will never allow ESG advocates to declare that it’s now time to sell ESG assets.


  Likewise, there is no amount of divestment that will ever lead the Big Three to declare that fossil fuels are now undervalued. Even the current energy crisis caused by Russia’s invasion of Ukraine was insufficient to alter BlackRock’s ESG momentum thesis. In its response to the attorneys general, as further proof that climate risk is investment risk, it cited another BlackRock research piece titled “Taking Stock of the Energy Shock,” summing up its finding as “the longer-term shift towards a less carbon-intensive economy is likely to continue.”15


  BlackRock must really be hoping that nobody follows these links. From beginning to end, the piece acknowledges the obvious: thanks to the West’s efforts to wean itself off Russian energy, “Greater supply of U.S. and other non-Russian fossil fuels will be needed.”16 But it wriggles desperately to avoid the conclusion that this makes investments in US fossil fuel production more attractive. Witness this contortion:


  We could also see carbon emissions edge up as the EU burns more coal and oil to make up for less Russian gas. But this isn’t a sign that the transition to clean energy is being derailed, in our view. . . . We are set to see a shift in where fossil fuels are produced, not a surge in the total amount of fossil fuels consumed.


  The drive in Europe for greater energy security should spur the development of clean energy. Tight fossil fuel markets, with sustained high prices, act like a carbon tax on consumers.17


  So the argument is that a limited supply of fossil fuels will make them more costly, encouraging the production of more renewable energy. Might a limited supply of fossil fuels also raise the production of . . . more fossil fuels? Couldn’t the “carbon tax” be lifted by pumping more oil?


  Even if there will only be a shift from Russian fossil fuel production to US production, doesn’t that make investing in US fossil fuel production more appealing? And why will global fossil fuel production shift, not increase? A couple of paragraphs later, BlackRock reluctantly acknowledges, “Pipeline capacity is already being built to more than double flows of gas from Russia to China . . . potentially delaying the shift to cleaner energy sources, such as renewables.”18


  Unable to come up with a valid argument that the current energy crisis is good news for the transition from fossil fuels to renewables, BlackRock ends the piece by throwing up its hands and saying “while traditional energy stocks are doing well in the short term due to greater demand for non-Russian output, clean energy stocks are also outperforming global benchmarks.” The article closes with a chart showing that clean energy stocks are slightly outperforming the market and fossil fuel producers are massively outperforming it.19


  So to recap, BlackRock produced an entire document littered with acknowledgments that US fossil fuel production must increase yet twisted that into its desired conclusion that clean energy investment is more justified than ever. It presented all this to the attorneys general as a piercing analysis that climate risk is investment risk, whereas its piece actually proves that fossil fuel divestment is investment risk. This demonstrates that BlackRock’s thesis about riding the momentum of the clean energy transition is unfalsifiable: faced with clear evidence against it, it managed to interpret that as further proof of its ESG thesis. Anyone committed to the scientific method or fiduciary duty should invest based on falsifiable theories.


  Here’s how you know that ESG’s a crowded trade: all the biggest players in the market are already in it and telling you to get in, too. The Big Three are in; the smaller asset managers that follow their lead are in. All the blue-state pension funds are already in. The European Union’s in. Who’s left to jump in besides you?


  The momentum thesis has played out. ESG funds are underperforming the market and experiencing their first net outflows in a decade.20 ESG funds are dropping like flies; they made up 4 percent of all US ETFs at the beginning of 2022 but 15 percent of all US fund closures by July.21 The bubble can always reinflate, but “ESG will outperform because people will buy it” will never be a good argument. Yet that is, by BlackRock’s own admission, a key component of its thesis. Its 2022 closures, by the way, included an ESG fund shuttered due to lack of demand.22


  BlackRock’s other arguments are just as bad, if not worse. For instance, it has harnessed AI-powered natural language processing to uncover the deep insight that “Companies with more green patents have tended to spend more on environmental research and development.”23 It includes a chart illustrating the correlation between companies having green patents and conducting green research. Why does this mean that ESG will outperform financially? Because “markets have tended to reward ‘green’ innovation.” So it still comes back to the argument that ESG will outperform because people will invest in it.


  Even BlackRock cautions readers not to take the sustainable insights too far: “For example, our research has found that business ethics controversies and regulatory issues are more likely, not less likely, for firms that disclose a richer set of ESG-friendly policies.”24 Perhaps sensing that its thesis is on shaky ground, it returns to the idea that “Assets under management in global sustainability funds have tripled over the past decade and crossed over $USD 1 trillion in 2020,” throwing up a chart showing increasing ESG inflows.25 That’s the real argument: that the ESG tree will grow to the sky. As the cherry on top of its grand proof that climate risk is investment risk, the article closes with this:


  The material is for information purposes only. It is not intended for and should not be distributed to, or relied upon by, members of the public.


  It is not intended to be a forecast, research or investment advice, and is not a recommendation, or an offer or solicitation to buy or sell any securities or to adopt any investment strategy. . . . References to specific securities, asset classes and financial markets are for illustrative purposes only and are not intended to be and should not be interpreted as recommendations. Reliance upon information in this material is at the sole risk and discretion of the reader.26


  Out of one side of its mouth, BlackRock says that you can’t rely on its research at all; out of the other, it cites it to meet its legal burden of providing substantial, independent, objective evidence that ESG investing makes money.


  You may think that critics of ESG are opposing thousands of scientific studies on climate change. But the most prominent ESG asset manager’s famous thesis that “climate risk is investment risk” is not based on those studies; it does not cite or discuss them. It is based mostly on one claim: ESG will outperform in the long run because people like you will buy it, and you will buy it because it will outperform. Doesn’t that sound like a Ponzi scheme?


  Are you in?


  The Limits of Climate Change


  The planet has warmed since the late 1800s, though there’s some disagreement over how much of that has been caused by human activity; Obama administration undersecretary for science Steven Koonin argued that the attribution of warming to humans is often overstated.27 In its most recent report, the Intergovernmental Panel on Climate Change (IPCC) claimed that “The likely range of total human-caused global surface temperature increase from 1850–1900 to 2010–2019 is 0.8°C to 1.3°C, with a best estimate of 1.07°C.”28 The IPCC is probably the best representative of scientific consensus. I’ll accept its premise for the sake of exploring the underlying economic issues about the cost of mitigating climate change. It turns out that there’s a lot of distance between the premise that human activity causes climate change and the conclusion that ESG investments will be profitable.


  One key question is the cost of “abatement,” the strategy of slowing climate change by reducing carbon emissions. Removing carbon from the atmosphere is another potential long-term strategy, but, like efficient battery technology or nuclear fusion, current technology isn’t effective enough, and it’s unclear when it will be. We need to estimate the cost of abatement and compare that to the expected cost of warming to predict what level of investment in ESG assets might even be warranted.


  This is the fundamental problem with international agreements such as the Paris Accords, which aim to cut greenhouse gas emissions to constrain warming to within a target such as 2°C or even 1.5°C; that looks at only one side of the equation. It considers only the cost of emissions; it doesn’t weigh that against the cost of cutting them. As the Yale University climate economist William D. Nordhaus said in his speech on the topic when accepting the Nobel Prize, “However attractive a temperature target may be as an aspirational goal, the target approach is questionable because it ignores the costs of attaining the goals. If, for example, attaining the 1.5°C goal would require deep reductions in living standards in poor nations, then the policy would be the equivalent of burning down the village to save it.”29


  Because this focus on only one side of the cost equation afflicts the Paris Accords, the problem also extends to the burgeoning number of net zero financial alliances meant to enforce them in the private sector. BlackRock’s own citation to the IPCC was based on the level of ESG investment necessary to reach the Paris Accords’ goal of limiting warming to 2°C by cutting emissions to net zero by 2050. Not only is that approach unrealistic, it’s too simplistic.


  So what are the expected cost of climate change and the expected cost of cutting emissions to limit it?


  First, let’s look at the cost of climate change. In Nordhaus’s own pioneering model, DICE, “damages are estimated to be 2% of [global economic] output at a 3°C global warming and 8% of output with 6°C warming.”30 The good news is that we can deemphasize the worst-case scenarios about extreme rises in temperature and the exponentially more serious damages associated with them. Even climate activists are increasingly acknowledging that the world is on track to avoid the worst-case scenarios. A recent New York Times Magazine article on the subject said, “Just a few years ago, climate projections for this century looked quite apocalyptic, with most scientists warning that continuing ‘business as usual’ would bring the world four or even five degrees Celsius of warming. . . . Now, with the world already 1.2 degrees hotter, scientists believe that warming this century will most likely fall between two or three degrees.”31 To be clear, that doesn’t refer to an additional two or three degrees; current estimates from the United Nations32 and independent climate trackers33 say the world is on track for a total of 2°C to 3°C warming above preindustrial temperatures by 2100.


  So Nordhaus’s estimate of a climate change cost of roughly 2 percent to global economic output is the prediction to focus on, pessimistically assuming three degrees of total warming. Other expert assessments agree. Koonin pointed out that the IPCC itself presents a chart of twenty published estimates of the economic damage of global warming, with most looking at warming up to 3°C and a couple assessing the cost of higher levels of warming. The IPCC summed the studies up by saying “Estimates agree on the size of the impact (small relative to economic growth), and 17 of the 20 impact estimates shown in Figure 10-1 are negative.”34 Three of its studies predicted that climate change would be neutral or positive for economic growth.


  Koonin put the point more clearly: “global temperature rise of up to 3°C by 2100 would negatively impact the global economy by—wait for it—3% or less.”35


  The IPCC chart assesses climate damages in terms of income: thanks to climate change, people in 2100 are expected to earn about 3 percent less than they otherwise would, though they’ll still be far more prosperous than they are today. In his review of Koonin’s book Unsettled: What Climate Science Tells Us, What It Doesn’t, and Why It Matters, the economist David R. Henderson helpfully spelled out the implication: “If world economic output increases by 2 per cent annually for the rest of the century, global warming of 3 degrees Celsius will cause GDP to increase annually by approximately 1.95 per cent instead. . . . So instead of world output in 2100 being 387.5 per cent higher than it is now, it would be ‘only’ 368.8 per cent higher.”36


  One recent paper examined the conclusions of eleven studies on the damage caused by 2.5°C of warming: “Researchers disagree on the sign of the net impact, but agree on the order of magnitude: the welfare loss (or gain) caused by climate change is equivalent to the welfare loss caused by an income drop of a few percent—a century of climate change is about as bad as losing a year of economic growth.”37


  So that’s the realistic worst-case scenario about the cost of global warming, using pessimistic assumptions about both the extent of warming and the damage caused by it. That’s a concern but is far from being apocalyptic.


  There’s the expected cost of climate change. Now for the other side of the equation: What’s the cost of cutting emissions, and what is the optimal balance between the two costs? This is exactly the difficult question Nordhaus won a Nobel Prize in Economic Sciences for answering. Here’s his model’s answer about the level of acceptable warming that balances the costs of emissions with the costs of cutting them:


  In the DICE model, it is essentially infeasible to attain the stringent temperature target of 1.5°C, and the 2°C path requires negative emissions in the near term. Another finding, much more controversial, is that the cost-benefit optimum rises to over 3°C in 2100—much higher than the international policy targets. Even with the much more pessimistic alternative [climate change] damage function, the temperature path rises to 3°C in 2100.38


  His answer is that letting emissions increase global warming much past 3°C would be bad and cutting emissions to limit global warming much below 3°C would be bad. It turns out that 3°C of global warming by 2100, which we appear to be roughly on track for in the years since he spoke, is a plausible balance between the cost of climate change and the cost of cutting emissions.


  The studies by Nordhaus and the IPCC provide further evidence that the massive wave of $50 trillion to $100 trillion in ESG investments BlackRock half-heartedly predicts won’t actually happen. To begin with, one trillion dollars’ worth of investment over the last couple of decades is very weak evidence of $50 trillion to $100 trillion over the next couple of decades, especially considering that ESG funds are now experiencing outflows. Thanks to the evidence from scientists and economists, we now have a good explanation for why ESG investment is trending far below the level necessary to meet the Paris Accords’ targets and why it will likely continue to do so. The ESG momentum thesis is, at best, based on a radical change exponentially raising ESG investments from current levels to suddenly meet ambitious international targets, but the economics of climate change suggests staying on our current linear path will lead to roughly the optimal outcome.


  The prophesied tsunami of green investments will happen only if governments worldwide regulate fossil fuels into the ground, and governments will do so only once they have sufficient incentive. So far, they haven’t found enough incentive, and there’s no sign that they will. That’s true for a couple of reasons: first, the most rigorous evidence available indicates that quickly and dramatically cutting emissions would cause more damage than it would prevent. The costs would fall most heavily on developing nations seeking to benefit from the cheap energy of fossil fuels, which have so far declined to destroy themselves to save themselves. In addition, even if some governments mistakenly believe that climate change is a greater threat than it is, they’re not doing anything about it.


  Nordhaus pointed out that the Paris Accords and other international agreements in the last thirty years have not resulted in massive emissions cuts. In fact, he said, once China is removed from the data, “the rate of decarbonization is virtually identical before and after 2000. The three landmark years (1994 for the Framework Convention, 1997 for Kyoto, and 2015 for Paris) show no breaks in the ex-China trend. . . . the trend definitely suggests that climate policies have not tilted the emissions curve down.”39


  Not only are we far from being on track to meeting the Paris Accords’ targets, factoring in the cost of cutting emissions suggests that we won’t and shouldn’t even try to meet them. The math and historical evidence strongly disfavor betting on rapidly accelerating ESG investment. So those who bet the farm on it are likely to lose their clients’ money.


  The heart of the matter is that what you think of ESG is not all about money. The real reason so many people favor ESG investing is that they think it’s necessary to save the planet, maybe even to save the human race. The argument that it’s all about making money is something that US asset managers have to tack on to try to make ESG investing fit into the straitjacket of the sole interest rule. I have some sympathy for that motivation. It’s hard to condemn someone for cutting corners to try to save the world. But financial considerations aside, the belief that climate change is an existential threat is misguided. We’re talking about global GDP growing by 1.95 percent annually versus 2 percent. That compounds, so it matters, but you don’t need to stock up on guns and ammo and stop having kids. And “Force ESG on investors at all costs to avoid extinction” is not a valid argument.


  That is the implicit argument that lurks behind all discussions of ESG. Many environmentalists believe that climate change poses a catastrophic threat to humanity. In Europe, proponents of stakeholder capitalism are free to act directly on that alarm by directing the private sector to cut emissions. In the United States, for better or worse, “I’m trying to save the world” is not a legal justification for asset managers to ignore their clients’ wishes. So firms such as the Big Three have invented the shared fiction that climate risk is investment risk and built a house of cards supporting it.


  Notice something interesting: when ESG proponents make arguments about the supposed long-term profit of mitigating climate change, they never acknowledge that older investors have shorter time frames. It’s rational for a 60-year-old saving for their impending retirement to care less about what happens in 2050 than a college student does. Yet not once have I heard an ESG supporter admit the importance of the fact that some investors will get to experience more of the long run than others. There’s a reason for this willful blindness. Their true concern is climate risk, not investment risk. ESG’s desire to save humanity from climate catastrophe is the love that dares not speak its name.


  However, the truth is this is not a break-glass emergency where asset managers should feel free to violate the law in order to save the world. The conclusion that climate change will cause people in 2100 to earn up to 3 percent less than they otherwise would doesn’t come from climate skeptics; it comes from twenty studies examined by the leading global body of climate scientists. It comes from the very same documents ESG proponents cite. Their panic was more understandable when it was plausible that global warming might reach 5°C or even 6°C, because the amount of damage rises exponentially along with warming. Since it’s now clear that the world is on track for only 2°C to 3°C of total warming this century, any possible moral justification for an asset manager breaking the law and ignoring its clients’ wishes has vanished.


  The world doesn’t need the Big Three to save it by using their clients’ money to rob them of their votes as shareholders and citizens. It doesn’t need Larry Fink to be its hero. There’s no bat signal in the sky. The path that BlackRock’s clients are choosing for themselves will not lead to disaster. Their own choices will do just fine. In the absence of an overwhelming catastrophic threat that only they can address, asset managers should stick to maximizing returns and leave climate policy where it belongs: in the hands of citizens and their elected representatives.


  Chapter 4


  Terrible at Picking Stocks, Great at Picking Laws


  Jack Bogle had a bad heart. I don’t mean he was wicked; he was actually unusually benevolent. But he had a bum heart. The most influential investor in modern history, the man who epitomized the belief that you should buy the market and hold it for the long run, never knew if he was going to make it to the next day.


  He suffered from a congenital heart defect and had at least six heart attacks throughout his life. He’d show up to his daily squash games carrying a defibrillator, joking half seriously that his opponent might have to revive him. His biographer, Eric Balchunas, speculated that Bogle’s bad heart might partly explain his lack of greed—what’s the point of spending your life stacking up money if you might die tomorrow?1 Bogle wanted to build something that would last, something that would outlive him.


  And he did. If you’re reading this, chances are that he’s made you a lot of money. If you’re enjoying a comfortable retirement or looking forward to one, he’s probably one of the main reasons why. This chapter tells the story of how Jack Bogle set out to make you money and succeeded. But it’s also about how the creations that outlived him outgrew his vision and ended up stealing your power and voice even as they gave you wealth. It’s not really a story about Jack Bogle; it’s a story about you—the story of how you unwittingly traded autonomy for security.


  Most people enter asset management to make money. Few people, to be honest, enter it primarily to make other people money. Sure, to get reliable inflows to your funds, you have to provide value to investors. But for most people, making money for their clients is a necessary means to the end of making money for themselves. A doctor doesn’t dream of making himself healthy, but an asset manager dreams of making himself rich. Maybe that’s because the doctor starts out healthy but the asset manager doesn’t start out wealthy. His goal is to become rich by making other people money, not to make them money by becoming rich.


  Jack Bogle was the exception that proved the rule. Here’s the best way I can concisely explain who he was and what he did for you: imagine a version of Bernie Sanders who studied math at a young age and decided to infiltrate the asset management industry to redistribute its wealth. Bogle did more than anyone else in US history to fight wealth inequality. He created a revolution Bernie could only dream of, gradually and methodically rebuilding the financial system in his own image. He did it not through the government but from the inside.


  Jack grew up during the Great Depression in the ruins of the Roaring Twenties. After the good times became too good and the market crashed, his family had to sell their house. His dad sank into depression and alcoholism. His parents divorced, and he lived with his mom. At age ten, he was scooping ice cream and selling newspapers to get by. He won a scholarship to a prestigious private high school, excelled in math, then studied economics at Princeton. His senior thesis laid out the beginnings of the argument he’d make for the rest of his life: that asset managers needed to become better stewards of their clients’ interests.


  The power of compound interest was well understood, but Jack Bogle understood it in reverse: he realized that if an asset manager charged each client a seemingly small fee each year, over decades, the magic of compounding would transfer vast wealth from the clients’ pockets to the manager’s. So he made it his lifelong mission to lower those fees across the entire industry.


  The question was how, and Bogle stumbled upon the answer by accident. He’d been hired out of college by the Wellington Fund, where he worked his way up and eventually became chairman. But he made a big mistake: he made a merger that went bad. In the bitter aftermath, his partners all but exiled him from the firm. He was able to stay on only under the condition that he’d no longer manage any funds.


  Bogle turned to an idea that academics such as the economist Paul Samuelson had bandied about, something called “passive investing,” where you construct a kind of index of stocks that mirrors the market and hold it forever. It was based on Samuelson’s theory that the market does a good job at quickly factoring all public information into an asset’s price, so there aren’t really any bargains available. Consequently, few, if any, people can beat the market in the long run.2 Today, this theory is known as the efficient markets hypothesis. It’s probably mostly true, but not entirely. However, it seemed likely at the time that the best the vast majority of people could do was to buy the market itself. In the early 1970s, there was no way for the average person to do that.


  Bogle took the idea to his partners and argued that if he created such a market-tracking fund, he wouldn’t really be managing anything—the results would all be up to the market, not him. He wouldn’t be picking any stocks or trading them. Instead, his fund would just own the stocks and leave them alone, growing alongside the market, its massive diversification protecting it from volatility. And since Bogle didn’t have to pay tons of commissions for trades or hire analysts to research companies, he could charge lower fees than other funds did. He created a new company to oversee the administration of his new mutual fund and gave it a fitting name: Vanguard. And so passive investing was born. One day it would conquer the world—first the financial world and eventually the rest of it.


  It would take a long time. Vanguard didn’t reach a 10 percent market share until twenty-five years after its creation. When Jack Bogle launched his index fund in 1976, no one was interested: it opened with $11 million under management, 95 percent short of its goal. Back then, no one wanted to match the market; the whole point of investing was to beat it. Edward Johnson, the head of Fidelity Investments, the largest asset manager at the time, summed up the fatal flaw in Bogle’s idea: “I can’t believe that the great mass of investors are going to be satisfied with just receiving average returns. The name of the game is to be the best.”3


  Bogle offered American investors mediocrity, but they each knew in their heart that they were exceptional. He called his creation the First Index Investment Trust, but the asset management community gave it a different name: Bogle’s Folly.4 The folly ended up being theirs in the long run, as the efficient markets hypothesis had foretold. There was no single factor behind the gradual rise of passive investing, but there were some significant moments, which tended to align with historic market crashes that made active investors rethink their exceptionalism.


  For instance, the Dow Jones Industrial Average dropped a staggering 23 percent on Black Monday, October 19, 1987, due in part to new computerized portfolio insurance mechanisms backfiring as algorithms created a vicious cycle of selling that panicked human traders. Essentially, mutual funds automatically sold falling stocks just because they were falling. After that, at the SEC’s suggestion, traders created a new financial instrument called an exchange-traded fund (ETF). The idea was that instead of investing with a mutual fund, investors could buy the stock of an ETF that was in the business of owning other stocks. If you wanted to bet on the whole market or against it, you could bet on or against the ETF. Random individual stocks wouldn’t get caught up in huge automated portfolio rebalancing and the covering of short sales.


  The ETF creators set their fees to match that of Bogle’s Vanguard fund. What was the appeal? An ETF is basically the same as a mutual fund, except that you can get in and out more easily, and it has significant tax advantages.5 So traders got in on index funds, blurring the line between active and passive investing: no stock picking but active trading.6


  The line was blurred even more when some ETF makers had a bright idea: Why own the S&P 500 when you could get rid of the worst companies and instead own, say, the S&P 250? What if investors could own an index but pick the best parts? Thus was born the “smart beta” ETF, which is really just a fancy way of taking an index fund as a base and using algorithms to try to weed out the worst companies and identify the best—a blend of active and passive techniques. So people still talk of active and passive investing, but the two really exist on a spectrum, which is why it’s hard to measure how much money is in either one.


  The 2008 financial crisis delivered the death blow to Bogle’s detractors; the safety-minded funds beat out the actively managed funds. After that, the ETF version of Bogle’s idea took off like a rocket. As for the original, Vanguard’s assets under management grew every month as the market shrank and investors fled to tried-and-true, boring Vanguard funds for safety. As Balchunas put it, bull markets are good for passive investing, but bear markets are great.


  That was basically the ball game. After Vanguard’s gains during the Great Recession, other asset managers had to copy its style or at least lower their fees to compete with it to attract inflows—after all, why would you pay active managers a lot more than Vanguard charged when they’d just performed worse than Vanguard had? So Bogle got the last laugh. After four decades, he’d finally taken from the rich and given to the poor, forcing the market to (begrudgingly) lower its fees.


  These days, the majority of the money in the stock market is invested in some variation on what Jack Bogle started, no matter how it’s labeled. The Vanguard Group now has more than $8 trillion in assets under management (AUM), almost twice Fidelity’s. Jack Bogle’s original index fund still exists under the name Vanguard 500 Index Fund; it hit a high of almost $700 billion total assets under management in 2021.7


  But what’s really impressive is its expense ratio, the fee that funds charge their investors: a paltry .04 percent, or four basis points. That’s where the magic happens. Bogle had been patiently shaving that expense ratio down point by point for forty years as greater economies of scale gradually allowed him to lower his fees. That was what every other asset manager had to compete with. Gone are the days when hedge funds could charge 2 percent of AUM plus 20 percent of whatever profit they made. The same is true for all other asset managers. Over the last twenty-five years or so, expense ratios for equity mutual funds have dropped from an average of 1.04 percent to .5 percent.8 Because all types of funds compete with one another on some level, when fees drop somewhere, they drop everywhere else as well.


  That adds up to trillions of dollars retained in the pockets of workers and retirees instead of paid to asset managers. The fees keep inching lower, and the savings keep compounding. It may be the largest redistribution of wealth in history—a peaceful revolution. Bernie would be proud, if he understood it.


  The Separation of Ownership from Ownership


  The financial security provided by index funds and their ilk comes with a price that can’t be measured in dollars. You may have money in a mutual fund, but you don’t have the rights or responsibilities you would if you owned the stocks in it directly.


  In theory, a shareholder has many rights: the right to vote on mergers and to elect members of the company’s board of directors, the right to sue them to enforce their fiduciary duty, the right to receive information from the company, the right to govern it through making shareholder proposals, and the right to use the threat of all those actions to influence the company’s officers. You may think you own shares of many companies through your passive investments, but you don’t have any of these rights. Amazon and Microsoft won’t take your calls; they don’t owe you anything.


  How can that be? Back in law school, my property professor drilled this mantra into my brain: “Property is a bundle of sticks.” Laypeople think that the question of whether you own something is black and white, but the concept we call “property” is actually a collection of rights: for instance, the right to officially possess something, the right to use it, the right to stop other people from using it, the right to profit from the use of it, and the right to transfer those rights from yourself to other people. “Mine” is an intuitive notion we understand at a young age, but the law carves it up into very fine pieces.


  When something belongs to you in the fullest sense, you might have all of those rights, but there are many times when the law allows society to peel some sticks away from the bundle and give them to others; for example, maybe you own a piece of land by the river, but other people have the right to walk on it to get to the water. Maybe you own an apartment, but you can’t legally kick out a squatter who’s lived there for five years. Maybe you own your body, but you can’t transfer your ownership right over it to other people; you can’t enslave yourself or sell your kidney, for example. Maybe you own the royalties from a song you wrote and sang, but someone else decides when and where it gets played.


  And maybe you own an index fund and can gain dividends from the companies in it and sell it to realize a profit, but you don’t have the voice or the vote that a real shareholder has. That’s the end result of passive investing: you may think you own shares of a bunch of companies through an index fund, but in fact you maintain only the profit element of ownership and the ability to transfer that right to someone else by selling your shares of the fund. You lose the original power of owning a company’s shares: the ability to tell that company what to do. You handed that ownership over to the index fund’s manager. When every individual investor rushes to put money into index funds, a terrifying corollary emerges: a few giant asset managers suddenly gain the right to tell every public company in the United States what to do. Then they can use that vast authority to create policies you yourself would never support.


  Technically, what you typically own are shares in an asset manager’s trust, and the trust itself is the entity that owns shares in each company in an index. So you don’t own any shares of Microsoft or Amazon; you have exposure only to their profit or loss. Microsoft doesn’t have a fiduciary duty to you; it has a duty to your asset manager, which has a duty to you to manage its Microsoft shares responsibly. There is a vast distance between you and the company you profit from.


  Former Delaware chief justice Leo E. Strine, Jr., named the new problem “the separation of ownership from ownership.”9 That’s a nice way of putting it. If a share is a bundle of sticks, passive investing has created financial instruments that peel all the sticks except the right to share in a company’s profits out of the hands of investors. They’re left holding financial security, but nothing else. Somehow, most of the property rights end up in the hands of the asset managers that provide the financial instruments. The question is how they will use them.


  Three Blind Giants


  The truth is that until recently, enormous asset managers such as BlackRock, Vanguard, and State Street didn’t usually wield the awesome power of the shares they hold. Their stewardship teams were mostly content to sit back and let corporate executives do as they wished, trusting them to maximize their companies’ profits.


  But times are changing. You’ve seen ample examples of the kinds of policies the Big Three are throwing their weight behind: Scope 3 emissions requirements; climate impact audits; racial equity audits; diversity quotas in hiring; rubber-stamping almost anything that goes under the name “sustainability”; tying executive compensation to all of the above. The sleeping giants have awoken. What we see in these policies is that they are just beginning to stretch their limbs.


  There is a tremendous irony in all this: asset managers such as the Big Three have amassed their power because society has accepted as common wisdom the claim that no one can reliably pick the right stocks. Yet the Big Three seem to have absolute faith that they can pick the right social policies.


  Most asset managers believe that they have no ability to make wise choices within their area of expertise but exceptional insight outside it. They think that no one can beat the financial market but beating the political one is easy. Predicting the future performance of a stock? Impossible; foolish even to try. Predicting the future financial impact of boardroom diversity quotas or the state of the planet thirty years from now, along with environmental regulations twenty years from now? Easy. They’ve read a couple of good articles on the subject. They watch the news—when they have time.


  Asset managers know that social and political issues are contentious. You don’t have to be a rocket scientist to figure out that much of the country is not clamoring for racial equity audits. They know that at least half of their clients would not vote for the corporate policies they propose, vote for, and lobby for behind the scenes. But if anything, that makes companies such as the Big Three more determined to support those causes: if they themselves don’t save the world by creating the right policies, their clients can’t be trusted to do it on their own. If democratically elected governments cannot save the planet from climate change because of citizens’ poor decisions, their asset managers must step up to the plate.


  With great power comes great responsibility, and surely someone with both must also have great wisdom. Sometimes clients need to be protected from themselves. Are asset managers not charged to protect clients’ interests? It is because clients are not clamoring for racial equity audits and Scope 3 emissions caps that index fund providers must make sure they happen.


  Just as academic theorists anticipated and contributed to the rise of passive investing, contemporary academics have recognized its growing problems. The seminal article articulating the dangers of the wealth concentration that passive investing enables is Harvard law professor John C. Coates, IV’s “The Future of Corporate Governance Part I: The Problem of Twelve.” Writing in 2018, Coates documented the rise of the Big Three and argued that thanks to their growing dominance, we will soon enter a world in which twelve people control the majority of US companies. Five years later, his argument looks prescient.


  Early in the article, he wrote, “The prospect of twelve people even potentially controlling most of the economy poses a legitimacy and accountability issue of the first order—one might even call it a small ‘c’ constitutional challenge.”10 That’s a law professor’s way of saying that the Big Three are becoming a threat to democracy. Their power, and their increasing willingness to use it, are becoming a greater factor in national affairs than whatever voters themselves do. This is especially true when voters are divided, and the Big Three speak with one voice.


  According to Coates, we may already be living in a corporatocracy. When he wrote, the Big Three controlled more than 15 percent of the S&P 500, a far higher share of the market than any three investors had ever owned before.11 Not only that, Coates pointed out, many shareholders never vote, making that 15 percent actually amount to 25 percent of likely votes in any contested vote. “That share of the vote will generally be pivotal,” he wrote. “Add another few funds, and the votes of other funds that follow the advice of proxy advisory firms such as ISS and Glass-Lewis, and the collective vote of the group of index funds will almost always include the median vote in such fights. Hence, the Problem of Twelve.”12


  In the years since Coates’s article, that base of 15 percent market control has already risen to almost 20 percent. The future is coming even faster than he feared. And since bear markets are boons for passive investment, the current market downturn will only further accelerate the concentration of wealth and power in the hands of a few asset managers. He argued that the implications for democracy are dire:


  The bottom line of this influence is very different than what the term “passive” investment implies. . . .


  A small number of unelected agents, operating largely behind closed doors, are increasingly important to the lives of millions who barely know of the existence much less the identity or inclinations of those agents.13


  To be fair, academic experts don’t speak with one voice on this subject. But even the disagreement provides additional cause for alarm. The most prominent objection to the view Coates and I share is that asset managers such as the Big Three actually do too little to discharge the great responsibility derived from their great power. This argument was given voice by Harvard’s Lucian Bebchuk and Scott Hirst in a study titled “Index Funds and the Future of Corporate Governance: Theory, Evidence, and Policy,” which came out shortly after Coates’s paper.


  The central point Bebchuk and Hirst made is that theory suggests that the Big Three don’t have much incentive to make use of their massive voting power, and evidence from the past and present suggests that in fact, they haven’t made much use of it. The paper weighs in at 118 pages, but the main insight motivating it is simple: spending resources on corporate governance doesn’t provide an advantage to the Big Three over their competitors. In fact, if anything, it would be a disadvantage, because if they spend money to increase the value of their portfolio companies, all the index funds competing with them will reap the same benefits without having spent anything. Exercising the best possible stewardship over hundreds of companies would be very costly and time consuming, and only a small fraction of the benefits would flow to the Big Three themselves.14


  In Bebchuk and Hirst’s tale, this is where the minuscule fees of index funds come back to bite investors. The question is this: How would an asset manager make money by using their voice and vote to improve the companies in their portfolio? Even if it succeeded in increasing the companies’ values, the asset manager doesn’t make money directly from the appreciation of the stocks it holds; it makes money from that .04 percent fee it charges on the assets under its management. So even if its costly interventions succeed in raising the market value of its portfolio by 1 percent, the asset manager stands to claim only .04 percent of that increase for itself. Combined with the cost of stewardship, this generally recommends doing nothing, which Bebchuk and Hirst say the data bear out.


  Coates says that the problem is that the Big Three have too much power; Bebchuk and Hirst say that the problem is that they do too little with it. What if both camps are right? It costs too much for BlackRock, Vanguard, and State Street to dig into details, researching which policies would increase the value of the companies they control, and they stand to gain far too little by doing so. The math doesn’t work out. The main way they can make more money is by bringing more money into their funds, not by increasing the value of the companies in those funds. Doesn’t it follow that the Big Three should wield their vast voting power in whatever ways will cheaply create good press and thus bring more money into their funds? It cost hardly anything to read the headlines after the George Floyd riots, notice that a vocal portion of the public is pushing for diversity above all else, and decide that more clients would be brought in if they voted for racial equity audits at every company in the S&P 500. And if such policies decrease the value of those companies by, say, 1 percent, that barely cuts into the Big Three’s fees at all; any decrease in their fees due to losses in portfolio company value will easily be outweighed by additional client inflows.


  Bebchuk and Hirst wrote that the Big Three may soon grow so much that they ought to be called the Giant Three instead. I fear that they haven’t considered all the implications of their argument. They consider only how the Big Three lack the incentives to govern wisely; they overlook how their argument implies that they possess incentives to govern poorly. Both camps of academics are right; we have entered a world created by the staggering of three blind giants, groping about in the dark for truths they only half care to see.


  Jack Bogle saw all this coming. After a heart transplant gave him a new lease on life in 1996, he again became active trying to lead the business he’d started all those years before. He became concerned that Vanguard’s new leadership was prioritizing expansion at all costs above its fiduciary duty to its clients. He was quietly shown the door. Vanguard asked him to leave its board of directors due to his advanced age and set him up with a ceremonial research role in a nice office far away from everyone else.15 As the years of his forced retirement passed, he grew more and more alarmed as he watched the industry he’d transformed grow far beyond his vision. His last act was to warn the world that the giants he’d created were growing too strong. He made his case in an article published in the Wall Street Journal a little over a month before he died.


  If historical trends continue, a handful of giant institutional investors will one day hold voting control of virtually every large U.S. corporation. Public policy cannot ignore this growing dominance, and consider its impact on the financial markets, corporate governance, and regulation. These will be major issues in the coming era.


  . . . Most observers expect that the share of corporate ownership by index funds will continue to grow over the next decade. It seems only a matter of time until index mutual funds cross the 50% mark. If that were to happen, the “Big Three” might own 30% or more of the U.S. stock market—effective control. I do not believe that such concentration would serve the national interest.16


  Jack Bogle’s last public words were soon proven correct. His financial revolution did an enormous amount of good. But it ended as so many revolutions before it had: in tyranny.


  Chapter 5


  No Manager Can Serve Two Masters


  No manager can serve two masters. When forced to choose between ESG values, the interests of the businesses they invest in, and the clients who actually own the capital, an asset manager usually finds a way to serve itself. It’s the same problem stakeholder capitalism faces: those who are accountable to everyone end up being accountable to no one. Opportunity knocks, and greed opens the door.


  Sometimes managers act in their naked self-interest. Take the activist hedge fund Engine No. 1’s ESG advocacy activities at Coca-Cola in 2022.1 The fund pushed Coca-Cola to do a big deal with Republic Services for recycled bottles. It claimed it wanted to help Coca-Cola go green, but Engine No. 1 holds a much larger stake in Republic Services than it does in Coca-Cola, and one that is much more important. That’s because Engine No. 1 holds Coca-Cola only in its generalized fund, which mimics the S&P 500 and charges a tiny fee, while it also holds Republic Services in its flagship net zero fund, which charges fifteen times as much. Thus a boon to Republic Services is a boon to Engine No. 1.


  Or take State Street’s women-in-leadership fund. This story is one I began in Woke, Inc.: To promote its new fund, State Street commissioned Fearless Girl, a statue of a young girl that suddenly appeared on Wall Street in New York City near the iconic bull. The placard at Fearless Girl’s feet read, KNOW THE POWER OF WOMEN IN LEADERSHIP. SHE MAKES A DIFFERENCE. SHE, of course, referred not just to women in general but to the ticker of State Street’s new ESG-focused ETF. Even as State Street battled gender discrimination lawsuits in court, it put up a statue paying lip service to gender equity.


  But SHE didn’t keep her promises, even on her own terms. In 2019, Morningstar uncovered that SHE had routinely voted against gender equity proposals in the companies it held.2 In fact, the fund had voted for such proposals just twice over the preceding few years. Much tinier gender-focused funds, such as the Glenmede Women in Leadership U.S. Equity portfolio and the Impax Ellevate Global Women’s Leadership Fund, by contrast, voted for them every time.


  Why doesn’t State Street vote for all gender-related proposals and all female director nominees in its gender diversity ETF? It could always vote the other way in its other, non-gender-focused funds, right? Wrong. One of SHE’s lead investors—the money behind the money behind Fearless Girl—was the California State Teachers’ Retirement System (CalSTRS). It kicked off the fund with a $250 million investment,3 increasing that to $500 million later on. And despite what CalSTRS says, as a pension fund, it is legally required to focus only on value maximization, not gender issues. This means that State Street must vote all the SHE shares the same way it votes the shares in its regular funds; if it voted differently on a gender-related proposal, it would be admitting that voting in favor of the proposal wouldn’t really maximize value.


  That conflict—running ESG funds that claim to care about the environment, water impact, or gender issues but then taking money from asset allocators that aren’t allowed to care about such things—permeates ESG investing. It infects both ESG and non-ESG funds. Sometimes, as with SHE, ESG clients take a back seat to financially motivated investors. But often it’s the other way around. Anytime BlackRock, State Street, or Vanguard wants to prove its ESG bona fides—by voting for a climate proposal or racial equity audit or ousting a “nondiverse” director—it has to drag its non-ESG funds along for the ride.


  That’s not about to change. If State Street or BlackRock wanted the flexibility to do otherwise, it would have to purge pension funds and 401(k)s from its ESG funds—drop its biggest clients from its most lucrative products. It’s not going to do that. So instead, asset managers issue a single voter guide that applies to all of their funds, ESG or not, that is a mishmash of ESG buzzwords brushed with a thin veneer of long-term value, and hope no one reads it too closely. BlackRock will pursue both making the world a better place and making you money. State Street will help both women in corporate leadership and teachers in retirement. Engine No. 1 will pursue both Coca-Cola’s recycling ambitions and its own AUM ambitions. All unfulfillable promises to serve two masters.


  ESG for Thee, but Not for Me


  Sometimes the conflict is not between an ESG fund and a non-ESG fund but between the interests of US clients and governments abroad. BlackRock, for instance, pressures US companies to adopt ESG policies while remaining largely silent about ESG to its portfolio companies in China. The reason? It spent years trying to break into the $4.3 trillion Chinese asset management market and, having recently launched mutual funds there, is wary of criticizing its new CCP overlords.


  In 2018, CEO Larry Fink described China as “a significant long-term opportunity for BlackRock” and said he hoped to do business there “if and when the market opens” to US companies.4 As he surely knew, China was and remains one of the fastest-growing asset management markets in the world, with a middle class that exploded from just 3 percent of its population in 2000 to more than half in 2018.5 There are now almost a billion potential new customers who are looking to save for retirement. The Swiss bank UBS has called China the “single largest growth opportunity” for global investment managers.6


  So when Beijing’s chief trade negotiator called a meeting of Wall Street executives at a Washington, DC, hotel in 2018, Mr. Fink answered. “We need your help,” Vice Premier Liu He told guests, according to a Wall Street Journal report.7 China was looking for allies to persuade the Trump administration to lower its proposed tariffs on China as part of the two countries’ trade deal. In exchange, Mr. Liu promised to open Chinese financial markets to Wall Street firms—another arranged marriage, with each side holding its nose as they said their vows.


  The reward was as swift as it was sweet. In August 2020, BlackRock became the first foreign company approved to offer mutual funds in China. But more favors came due. In the summer of 2021, at the height of the sell-off of Chinese stocks, China’s securities regulators summoned BlackRock executives to a meeting, after which BlackRock urged its investors to triple the amount of their assets allocated to Chinese companies. Two weeks later, BlackRock launched its Chinese mutual funds.


  Now that it’s gained entry, BlackRock doesn’t want to be shown the door. It keeps encouraging investors to pour money into China, even though investing in China is as risky as it gets. The CCP regards all Chinese companies as instruments of its one-party state; there are no true “publicly owned” companies in Communist China. So when a Chinese company wants to raise capital from Western investors, it sets up a shell company in the Caribbean, enters into a fake “service contract” with a Caribbean entity called a variable interest entity, or VIE, and lets US investors invest in that. As a result, US investors who think they are investing in Alibaba, Tencent, or a Chinese solar panel company are really investing in a Cayman Islands shell company that the Chinese government doesn’t recognize and has already held to be illegal. If US-China relations go south or President Xi Jinping wakes up and decides to engage in some anticapitalist shenanigans, China could simply declare that such entities don’t exist and US investments would go poof.


  The US Securities and Exchange Commission has repeatedly warned about this risk.8 But BlackRock hasn’t. Instead, its website has article after article with titles such as “Investing in China,” and “Which Chinese Asset Do You Favor?” and “The Role of Chinese Assets,” which inexplicably tells investors to buy more Chinese assets based on “China’s commitment to a net-zero economy by 2060.”9 Then, on the thirty-eighth page of a legal document sixty-eight pages long, it uses soft language to inform its investors that “Intervention by the Chinese government with respect to VIEs could significantly affect the Chinese operating company’s performance.”10


  I’m the CEO of an asset management firm who went to law school and is writing a book on this very topic, actively searching for this warning. And it was hard to find. You know what wasn’t? BlackRock’s warnings about the financial risk of having only one, rather than at least two, self-identified females on US companies’ boards.


  BlackRock also appears reluctant to advise investors on how to protect themselves against the financial fallout if China invades Taiwan.11 Mr. Xi has unambiguously stated that reacquiring Taiwan is a pillar of his national rejuvenation platform and a vital national objective. Over the past year, he has increased pressure in the region. When it makes its move, Taiwan’s largest company, the Taiwan Semiconductor Manufacturing Company, will go down. TSMC may not be a household name, but its products are. It manufactures more than half of the world’s advanced semiconductors and 90 percent of the most advanced chips. These chips power every Apple iPhone, as well as many cars, refrigerators, computers, and household appliances. If TMSC can’t produce chips, supply chains will break down and the global economy will tank.


  There are ways for investors to protect themselves by, for example, investing in US semiconductor companies and asking them to build up their capabilities now. But BlackRock isn’t giving that advice. Instead, it is loudly warning investors of hypothetical environmental risks that might occur if US companies don’t align their business plans with anti–global warming policies that governments may or may not enact in the coming decades, while giving a lukewarm “medium” risk rating to what it calls “U.S.-China strategic competition,” reassuring investors that “we do not see a military confrontation [with Taiwan] as likely in the short to medium term.”12


  When I called BlackRock out on downplaying this risk to please the CCP in the pages of the Wall Street Journal, the company claimed that its investment materials mentioned that “China [may] take steps to accelerate reunification with Taiwan.”13 Even in claiming that it’s not beholden to China, BlackRock could not utter the word “invasion.” Instead, it only obliquely referred to China’s looming invasion of Taiwan as “reunification,” a term that describes a child separated from a parent at a shopping mall, not the military invasion of a sovereign nation.


  ESG for thee, but not for me. BlackRock hasn’t exactly been vocal about its asymmetric social policies in the United States versus in China, but the differences are stark. It isn’t entirely BlackRock’s fault; it needs to take a different tack in China, because the CCP isn’t about to let its corporations, much less foreign investors in its corporations, dictate its social policy. It recognizes that it is the role of government to determine political priorities. And so it has restrung ESG to play its own tune.


  BlackRock is happy to lead the band. That’s why it has an investor stewardship guide for China14 that is very different from the one it has for the United States. Read them both carefully, and you’ll see that the E, S, and G in ESG mean entirely different things.


  In the US version, E is for “environment”; in China, it might as well stand for “energy supply.” In 2022, for example, BlackRock threatened to oust US company board members unless they issued TCFD-aligned reduction targets for GHG emissions.15 It also threatened to vote for climate-related shareholder proposals. In the Chinese version, these sections are absent.16 BlackRock may make vague, aspirational statements about the importance of environmentalism in both documents, but it declines to back up those statements with the threats of concrete action in China. And in both documents, BlackRock asks companies to ensure a “just transition”—code for not being too fussy about net zero goals for developing nations that need fossil fuels for economic growth. China, of course, has long lobbied17 to keep its “developing nation” status for just that reason—even though it is the world’s second largest economy and by far its biggest polluter.


  The S sections also differ. In the United States, BlackRock will vote out board members unless the board is 30 percent diverse. In China, the only request is a soft pitch for “at least one female” on the board. There’s not even a hint that BlackRock will vote against boards that are not sufficiently racially and ethnically diverse, which might suggest that Uighurs, Muslims, Tibetans, and Mongolians would be fit to lead. Even the disclosure requirements are different; Chinese companies need only disclose demographic info such as gender, race/ethnicity, and age at the “aggregate level”—a concept that has been widely mocked by Western ESG proponents.


  The G is the most fun. In the United States, good governance, at a minimum, means not being owned by a single autocratic dictator. That’s sort of a given, so the ESG movement focuses on things such as making sure a company board has enough independence to oversee management, its members are reelected with some frequency, and maybe they have term limits, so they don’t get too complacent. These are issues that presuppose a functioning board. In China, of course, good corporate governance and state governance are one and the same. “A local analyst would consider being a state-owned enterprise a good thing,” one ESG expert in Beijing explained to Bloomberg. “There is culture and ideology involved.”18 But not to worry. “Markets like totalitarian governments,” said Larry Fink. They are stable and predictable; democracy is “messy.”19 Okay, then.


  Given these differences, you might reasonably think that it would be impossible for BlackRock to offer an ESG fund made up of Chinese companies. But it does. It’s called the BGF China Impact Fund. But the “impact” is probably not the one its US ESG investors think. BlackRock’s China Impact Fund defines its goal as helping to “address the PRC’s social and environmental problems”20—the “problems” as the PRC sees them. It’s unlikely that US investors in BlackRock’s China Impact Fund are aware that the “impact” of their investments in China is to further the CCP’s stranglehold on power and the population, but BlackRock needs to keep both Mr. Xi and ESG investors happy, so BlackRock publishes these disclosures in fine print.


  China is probably the biggest beneficiary of BlackRock’s conflicts, but it isn’t alone. Look at Russia. It publicly claims to adhere to the Paris Agreement,21 but in practice, it “focuses almost exclusively on promoting fossil fuel extraction, consumption, and export to the rest of the world.”22 As of 2021, the oil-and-gas sector accounted for 14 percent of GDP, 39 percent of federal budget revenues, and 60 percent of total exports.23 Russia isn’t about to “strand” its most valuable assets to save the environment. This is particularly true since, unlike most of the world, global warming will likely help Russia economically, as once impassible ice routes become navigable and frozen tundra thaws into arable farmland. Adaptation, more than prevention, is the Russian strategy. Suffice it to say that the race to net zero, a pillar of ESG, is not a priority for our Eurasian comrades.


  There is one place where Russia is keenly interested in ESG: on American soil. For years, the US government has been concerned about Russia’s financial ties to extremist US environmental groups that push to end fossil fuel, fracking, and pipelines. As Hillary Clinton explained in a private speech revealed by leaked emails, “We were even up against phony environmental groups, and I’m a big environmentalist, but these were funded by the Russians to stand against any effort, ‘Oh that pipeline, that fracking, that whatever will be a problem for you,’ and a lot of the money supporting that message was coming from Russia.”24 In March 2022, Republican congressmen wrote to prominent US environmental groups, including the Sierra Club and Natural Resources Defense Council, asking about their receipt of Russian dark money “to undermine US natural gas and oil production to Russia’s benefit.”25 Democrats called the allegation “bogus”26 despite their long track record of accusing the Russians of intervening in US politics.


  The Sierra Club and NRDC aren’t just environmentalist groups but ESG proponents as well. The Sierra Club has supported key ESG proposals at Chevron and ExxonMobil27 and asked US banks to limit financing for fossil fuels.28 Knowing it cannot pass such resolutions on its own, the Sierra Club has lobbied hard to get large asset managers such as BlackRock to vote for its proposals29 and threatened to pull its $12 million of endowment money if it does not.30 The NRDC similarly wrote letters to Procter & Gamble’s top shareholders imploring them to end P&G’s deforestation.31 Often such efforts work.


  If we’re going to follow the money, we need to ask: Where does it go? To Russia, Putin, and even more directly Gazprom, the Russian oil giant, which has become “too big to sanction”32 and posted record half-year profits in August 2022.33 As you’ll read in Chapter 9, it funded Germany’s fake climate foundation to complete Nord Stream 2. Among its top ten largest foreign shareholders are—you guessed it—Vanguard and BlackRock.34 The same firms that are telling US companies to drill less on US soil are cashing in on Russian projects.


  Or let’s take Brazil. In December 2020, the then CEO of Brazil’s Petrobras called net zero a “fad”35 as the company invested heavily in new fossil fuel development. That hasn’t stopped BlackRock from being one of Petrobras’s largest foreign shareholders. Notably, in its report on its engagement efforts with Petrobras, it noted that it had voted in favor of the board’s nominee for chairman and praised the company for its efforts on reducing Scope 1 and 2 emissions, without mentioning the stricter Scope 3 emissions or net zero targets it imposes in the United States.36


  Or look at Mexico, where BlackRock opened a private prison generating $65 million in revenue a year,37 while it excluded prisons from its US-based ESG funds.38 Or Indonesia, where BlackRock declines to require that palm oil companies fully adopt sustainable practices because of “price sensitivities,”39 while pressuring US companies to boycott those same nonsustainable palm oil suppliers over environmental concerns.40


  It’s a double standard: BlackRock loudly imposes ESG on US companies and profits handsomely from it; it quietly declines to impose ESG on non-US companies and profits handsomely from it. American companies lose. American investors lose. BlackRock wins.


  Conflicts on American Soil


  Sometimes the conflicts take place entirely on US soil. Take one of BlackRock’s more recent debacles: trying to position itself as a vocal ESG advocate, but one that is willing to voice both pro- and anti-ESG messages, depending on the client. It’s simply not possible.


  For years, asset managers didn’t have this problem. Asset managers managed assets. It was complicated, but only in a financial-mathematical kind of way. A Trump supporter and an Alexandria Ocasio-Cortez supporter could both buy BlackRock’s index funds through E*TRADE or their retirement accounts and never give it a second thought. A liberal state pension fund might have the same asset manager as a conservative state pension fund in the same way that the two states might buy from the same printer paper company or employ the same cafeteria operator. Politics simply didn’t matter.


  Then suddenly they did. With the rise of ESG, politics became central to an asset manager’s mission. Larry Fink began calling for companies to “earn their social license to operate” and claiming that “the transition to a net zero world is the shared responsibility of every citizen, corporation, and government.”41


  BlackRock’s sudden interest in ESG did not spring from quiet introspection. Democratic officials encouraged large asset managers to politicize their investment strategies and dangled the carrot of lucrative asset management fees in return. In 2017, for example, the largest public pension fund in the country—California Public Employees’ Retirement System (CalPERS)—founded Climate Action 100+. The group works like this: Asset managers agree to collaborate to pressure the companies they invest in to adopt net zero goals. The more investors join, the more votes they control at shareholder meetings and the more heft the group has in ordering companies to decarbonize. State pension funds in New York, Connecticut, Illinois, Hawaii, New Jersey, Oregon, and Washington soon jumped in, as did university and nonprofit endowments. But to really have an impact, the group needed the largest private sector asset managers to get on board, too.


  That was where BlackRock came in. In 2016, it was already making $7.2 million per year in fees from CalPERS.42 So it’s no surprise that it eagerly joined Climate Action 100+. CalPERS took note, issuing a statement that “CalPERS welcomes BlackRock as the newest signatory to Climate Action 100+” and saying it looked forward to working with BlackRock to get “the largest global emitters of greenhouse gases to limit global warming.”43 BlackRock’s strategy appears to have paid off. From 2016 to 2021, its annual revenue from CalPERS increased by nearly 40 percent to almost $10 million per year.


  Eventually, however, states with different priorities began to catch on. States such as Texas and West Virginia,44 whose economies rely on coal, oil, and gas, introduced legislation intended to prevent banks and asset managers from targeting the fossil fuel industry. Their leaders spoke out against the “existential threat to our jobs, our economy, and our tax revenue.”45 Other conservative leaders, such as Ron DeSantis in Florida, were less concerned about the threat to home state industry sectors and more concerned about the threat that “holdings in Chinese companies” and “ideology-crazed investment funds” posed to their citizens’ pension funds and retirement accounts.46


  As those states began to push back, BlackRock scrambled to distance itself from its ESG commitments. One Texas official memorialized such a discussion in January 2022, saying that it was “nice to hear that BlackRock didn’t mean—or no longer believes—many of the disagreeable things the company and . . . Mr. Fink have said.”47 In March, Texas comptroller Glenn Hegar launched a formal investigation into BlackRock and others, explaining that they were “telling us and other energy-producing states one thing, and then turning around and telling their liberal clients in other states another thing.”48


  As pressure mounted, BlackRock did damage control, sending letters to several Republican-led states downplaying its ESG commitments. Arizona attorney general Mark Brnovich summarized one such letter, stating that it claimed “that BlackRock focuses solely on its fiduciary duty, allows its clients to determine how to approach the ‘energy transition,’ and has joined climate organizations merely to ‘dialogue.’”49


  Many state leaders were not convinced. Republican states wanted more than empty assurances that BlackRock’s climate talk was merely empty assurances. That was when the nineteen attorneys general wrote to BlackRock, accusing it of making “statements that appear to conflict with BlackRock’s previous public statements and commitments.”50 The letter accused the company of using “the hard-earned money of our states’ citizens to circumvent the best possible return on investment” by “pressuring companies to . . . force the phase-out of fossil fuels” and adopt ESG goals.51 BlackRock again took a step back. It denied that it had boycotted energy companies and claimed that it considered climate-related risks only to maximize long-run financial returns.


  This time, BlackRock’s left-leaning clients had something to say. Eight days later, fourteen Democrat-led states, including New York and California, wrote an open letter stating that investment managers should challenge their portfolio companies to work “toward reducing their carbon footprint.”52 Then New York City’s comptroller, Brad Lander, wrote an even more pointed letter, calling BlackRock’s backtracking “alarming,” and issuing a thinly veiled threat to pull New York City’s pension fund money if the firm did not do more to combat climate change.53


  The Texas comptroller responded the next day, citing the “concerning . . . use of doublespeak by some financial institutions as they engage in anti–oil and gas rhetoric publicly yet present a much different story behind closed doors.” The comptroller similarly noted “a systemic lack of transparency that should concern every American regardless of political persuasion.”54 Finally, an ESG disclosure issue Democrats and Republicans could agree on.


  As the debate reached a fever pitch, state pension funds hit BlackRock where it hurt. Between January and November 2022, treasurers in Missouri, South Carolina, Louisiana, Utah, Arkansas, and West Virginia announced the divestment of more than $3 billion in capital from BlackRock because of its ESG and net zero pledges.55 BlackRock was left with little choice; it was forced to give back one of its prized possessions: the ability to vote its clients’ shares. Amid the scrutiny, it promised that it will now allow state pension fund managers to vote their shares themselves.56 How can it possibly have conflicts of interest if it lets its clients choose their investments and vote the way they want to? Problem solved.


  As a practical matter, most state pension funds don’t have the staff or expertise to cast informed votes at the shareholder meetings of portfolio companies. An analyst whose state pension fund is invested in Vanguard’s total stock market index fund would have to cast tens of thousands of votes each spring for the stocks held in that fund alone. Multiply that by all of the funds and companies in which the pension fund is invested, and the task becomes unmanageable.


  But even if pension funds were to cast their own votes, most of the action doesn’t happen at the corporate ballot box; it happens in the engagements that happen well beforehand. BlackRock uses its “soft influence” to convince companies to go green or not; do racial equity audits or resist them; ensure that its supply chain doesn’t deforest the rain forest or chooses the cheapest suppliers. It is impossible for BlackRock to be an advocate for both its blue-state and red-state clients.


  BlackRock has a single engagement team making calls to the same companies. And when its team tells Chevron to reduce its emissions57 or tells a Chinese coal company to stop mining in a First Nation heritage site in Australia,58 it does so on behalf of all of its assets under management. BlackRock doesn’t call up a portfolio company and say, “Hey, Apple, some of our clients feel strongly that you should do a racial equity audit. You better do it. [brief pause] But also, some of our other clients feel strongly that you should not do a racial equity audit, so you better not do it.” It wouldn’t make any sense.


  The upshot is that, regardless of the Band-Aid approach to self-voting that BlackRock seeks to use, it can stop the hemorrhaging only one way: by picking a side—by being either an ESG advocate or a financial one—and attempting to regain the trust it has lost by trying to play both.


  Pension Fund Managers Get into the Game


  To the untrained eye, pension fund managers may look like good guys: trying to represent the political interests of the constituents who elected them. Liberal states want their money to go to liberal causes, and conservative states don’t. Dig deeper, and you’ll find that state pension fund leaders have conflicts all their own. That’s because they often wear two hats: as state treasurer, they are the state’s top financial officer, elected by citizens or appointed by the governor to manage the state’s financial affairs; as the head of the pension fund, they’re a fiduciary responsible for maximizing financial benefits alone. These two roles are often incompatible, at least since ESG entered the scene.


  Often, they are incompatible in the usual way, when elected officials seek to politicize pension funds to do through the back door of corporate America what they would never be able to do through the legislative process. This motivation is most apparent when politicians with no responsibility for pension fund oversight, such as mayors, nonetheless leverage pension funds to enact their political priorities. New York mayor Bill de Blasio, for example, was quoted as planning “to use the pension funds to direct Corporate America to change its ways.”59 A pension fund becomes just another tool in politicians’ toolboxes; providing financial security for retired public workers is an afterthought.


  This conflict is also apparent in California, where CalPERS’ thirteen-member pension fund board is split between seven politically-appointed officials and six elected by CalPERS members and retirees. Unsurprisingly, the actual members of CalPERS often elect ESG skeptics. In 2018, for example, CalPERS members elected Jason Perez, who campaigned on a #ProtectOurPension platform that criticized CalPERS for “put[ting] our retirement security at risk due in part to environmental, social, and governance investing priorities.”60 Once elected, he continued to criticize CalPERS for “extorting companies” through ESG initiatives and tried to reverse CalPERS’ ban on tobacco stocks.61 These efforts have proven fruitless, however, as the majority of CalPERS board are political appointees, and so are motivated to pursue political goals over financial return.


  Sometimes, the conflicts are even more direct. One new G issue is “tax integrity,” specifically, the idea that companies should voluntarily pay more in taxes than they legally owe. It’s essentially asking companies to put more cash into their state’s coffers. The additional funds enable additional social programs, which comptrollers can then tout to enhance their reelection prospects. It’s essentially a pay-to-play scheme with extra steps.


  Other times, pension fund managers seek to use their position to defund their political opponents, rather than fill their own party’s piggy bank. Commonly, this is done through shareholder proposals requesting that companies align their political donations with the goals of the Paris Accords. That means that companies can keep donating to politicians, but only if those politicians promise to enact policies to fight global warming. Those politicians are exclusively Democrats. In 2022, ESG activists proposed twenty-one such proposals; sixteen companies, including well-known companies such as Amazon, Uber, and JPMorgan Chase, agreed to implement them without having put them to a vote.62 Sometimes the request is even more direct. In 2021, for example, state pension fund managers in eight blue states demanded that BlackRock stop donating to any Republican congressmen who refused to certify the results of the 2020 presidential election—and instruct its portfolio companies to do the same.63 The political donations to Democrats, of course, should keep flowing—including, presumably, to Stacey Abrams, who still refuses to accept the outcome of the 2016 Georgia governor’s race, and the seven House Democrats that voted against certifying the 2016 presidential election.


  These abuses reflect not only a political problem but a core flaw in the ESG ideology itself: it’s undefined. “ESG” means little more than “goodness.” And “goodness” is in the eye of the beholder. So it’s no surprise that political actors—well-meaning or not—use ESG to advance their own party’s goals. When those same political actors are also charged with investing their states’ multibillion-dollar pension funds, trouble is guaranteed.


  Conflicted Advisors


  Asset managers and politicians aren’t the only ones seeking a piece of the pie. As ESG has skyrocketed in popularity, various cottage industries have sprung up. Rating agencies, ESG advisors, consultants, regulators, and lawyers all seek to help asset allocators, managers, and the companies they invest in navigate this brave new world. But look close enough at many players in the ESG ecosystem, and you’ll see the outlines of an old-fashioned protection racket.


  Let’s start with rating agencies. These companies—MSCI, Sustainalytics, and others—grade publicly traded companies on ESG issues. They claim to analyze hundreds, sometimes thousands, of factors behind the scenes, and then they award a score, denoted by globes, an A to F rating, or an AAA to D rating like credit scores. These scores are more than a badge of honor or scarlet letter. Banks use them to determine whether to loan money and at what rates. Insurance companies have pledged to use them to determine coverage and premiums.64 Activists cite them to shame companies into action. And asset managers such as BlackRock use them to determine which companies get into their coveted ESG funds. The rating companies are built on the premise that they are objective. But they’re not. They are rife with conflicts of interest.


  For starters, many rating companies also offer advising services to help rated companies boost their scores. This “advice” surely helps since the rating criteria are opaque and vary tremendously from firm to firm. Facebook (before Meta), for example, is in the top 4 percent according to one ESG rating firm but the bottom 1 percent according to another.65 The only people who know why are the raters themselves. A look behind the scenes is invaluable.


  You might think that to meaningfully improve its ESG score, Nestlé would have to stop buying up water rights in drought-ridden California or Nike would have to stop using forced labor.66 Not so. Instead, companies are told that they can boost their scores by circulating employee satisfaction questionnaires or updating their handbook to expressly forbid already illegal kickbacks—easy, check-the-box exercises to improve their ESG scores without improving their ESG outcomes. But they can’t do it unless they know what boxes to check.


  They also have to be willing to check them. At least one outspoken ESG critic is not. I’m talking, of course, about Elon Musk—one of the only business leaders rich enough and bold enough to openly criticize the ESG-industrial complex. He’s called ESG “an outrageous scam” that’s been “weaponized by phony social justice warriors.”67 ESG scores, to him, measure purely “how compliant your business is with the leftist agenda.”68 Given Musk’s propensity to comply with no agenda but his own, it’s no surprise that in May 2022 a major ESG rater dropped Tesla—an electric car manufacturer—from its ESG index while keeping Exxon in the top ten.69 Its reasoning was illuminating: Tesla’s ESG score didn’t change, but apparently its peers’ scores did, “effectively pushing Tesla down the ranks.”70 The lesson is clear: If a company refuses to pay the ratings firms to figure out how to play the game, its competitors will.


  There is also pressure to give a high score to everyone, regardless of merit: grade inflation on an economywide scale. Here’s why. Many rating agencies make most of their money not from the scores themselves or even consulting but from their indexing business. Indexing just means creating a list of publicly traded companies, based on whatever characteristics an agency chooses. The S&P 500, for instance, is an index of the five hundred largest US companies. ESG ratings companies make indices of companies with good ESG scores. These indices are then licensed by asset managers such as BlackRock to create ESG funds.


  It’s a cash cow. MSCI, for example, gets a fee on every dollar of the funds that BlackRock manages—a take on trillions of dollars. Forever. The popular investment website Seeking Alpha describes MSCI as “the most attractive business in the world”: “Imagine a business where you earned a royalty on the amount of wealth in the world, and as wealth increased you would automatically see your earnings increase as well.”71 That’s MSCI.


  BlackRock doesn’t want MSCI to be too picky. What it really wants is to relabel its S&P 500 fund as an ESG fund with MSCI’s stamp of approval. That way, it can offer a broadly diversified, market-tracking ESG fund without having to sacrifice returns. MSCI has been happy to oblige. That’s why BlackRock’s ESG funds include fossil fuel behemoths such as Chevron and ExxonMobil—and why almost 90 percent of the S&P 500 have wound up in ESG funds built with MSCI’s ratings.72 It also explains why, as ESG funds have skyrocketed in popularity, ESG scores have risen across the board, even though companies’ ESG-related behavior has not improved.73 Just as professors at for-profit colleges are pressured to give students better grades to increase graduation rates, MSCI gives nondiverse, carbon-spewing companies a pass. ESG rating firms are the new diploma mills.


  There are also the teacher’s pets, including BlackRock. MSCI rates BlackRock AA, calling it an ESG “leader,” no doubt because BlackRock’s partnership with MSCI demonstrates how seriously it takes ESG. Indeed, one of the biggest factors that goes into BlackRock’s, and all other Wall Street firms’, ESG rating is “the integration of ESG factors in the management of their own assets or the assets they manage on behalf of others.”74 The more a firm uses MSCI, the higher its ESG rating will go. The fact that MSCI generates 13 percent of its annual revenue from BlackRock is conspicuously absent from its reporting on BlackRock’s AA score.75


  Even better, rating firms sometimes rate their own corporate affiliates. Most rating firms are not independent businesses but members of large corporate families that are merged, spun off, bought, and sold by investors. Given this entanglement, researchers at the University of Hong Kong investigated whether ESG rating firms give sister companies higher scores than they do nonconnected firms.76 They do—by a significant margin. The researchers also looked at how ESG firms scored new sister companies before and after they were acquired. Sister companies’ scores jumped once they joined the clan. Of course, it is theoretically possible that the companies behaved better upon joining an ESG-focused corporate family. But the researchers considered that factor, too. After a merger, a new sister company got a boost in its ESG score, but its negative ESG incidents did not decrease. The authors concluded that the only explanation was an old-fashioned conflict of interest: the large shareholders who owned both the rating firms and the rated companies cared more about appearances than performance.


  Outside advisors fare little better. Accenture, for instance, doesn’t rate companies itself but offers consulting services to help companies boost their ESG scores.77 This may make it seem less conflicted, but a look behind the curtain proves otherwise. Who are the largest investors in Accenture? BlackRock, Vanguard, and State Street. The same large asset managers manning the gates to their ESG funds are advising companies on how to get through the door.


  Then there are the proxy advisory businesses. Proxy advisors tell asset managers how to vote their clients’ shares. Two proxy advisory firms—Glass Lewis and ISS—have cornered the market, providing 97 percent of all services. They have enormous power: the two firms can sway up to 40 percent of all votes cast at shareholder meetings.78 These two firms count large asset managers such as BlackRock as clients, but they advise small funds as well. These clients are critical to ISS’s and Glass Lewis’s stranglehold on corporate America: as many as half of all small index funds “robovote” their shares, meaning that they blindly follow ISS’s and Glass Lewis’s recommendations, without any independent evaluation at all.79


  Why? One reason is that there is an overwhelming number of director nominations and shareholder proposals each year. Microsoft alone had twelve directors up for election and six shareholder proposals in 2022 on topics ranging from whether to hire ex-cons to climate change to whether to stop developing products for the military. Multiply that by the five hundred companies in the S&P 500 or the two thousand in the Russell 2000, and outsourcing begins to make a lot of sense.


  The other reason is government regulation. In the wake of the Enron scandal in the early 2000s, the SEC enacted regulations that essentially forced asset managers to vote their clients’ shares. The thinking was that the hands-off approach some asset managers had historically taken gave management too much freedom, which wasn’t good for shareholders. But asset managers are not always trustworthy, either. To prevent asset managers’ hands in the corporate cookie jar, the SEC said that asset managers could not have conflicts of interest when voting their clients’ shares.


  It seems straightforward enough, but asset managers are hugely conflicted, as they own thousands of different companies through many different funds on behalf of many different investors with potentially very different goals. Fortunately, there was a loophole: asset managers didn’t have to worry about their own conflicts of interest if they outsourced voting to a third party, such as Glass Lewis or ISS. But unlike asset managers, proxy advisory firms do not owe fiduciary duties to anyone—other than the owners of ISS and Glass Lewis themselves. And as we will see, an interest in maximizing profits for Glass Lewis and ISS is not always the same as an interest in maximizing profits for public company shareholders. The rise of proxy advisory firms is a story of government regulation designed to prevent conflicts of interest instead giving rise to new ones—a classic American tale.


  The conflicts aren’t hypothetical. ISS, for example, provides consulting services to the same companies and boards whose fates it holds in its hands. Common sense dictates that ISS is more likely to recommend that shareholders vote in management-friendly ways—reelect existing board members, approve a CEO’s compensation package—when management pays ISS handsome consulting fees. Research bears this out: a 2013 study showed that proxy advisory firms that also have consulting businesses show favoritism toward management, compared to firms that don’t.80 Of course they do.


  ISS also sells its consulting and advisory services to universities, labor unions, pension funds, and ESG asset managers, who make shareholder proposals of their own and look to ISS for support. CalPERS, for example, one of the largest ESG activist funds in the nation, pays hundreds of thousands of dollars to both ISS and Glass Lewis every year.81 Its number one priority in 2022 was to “create meaningful change at the companies in which we invest” on issues such as “corporate board diversity” and “climate change.”82 But as big as CalPERS is, it can’t change corporate America on its own. It needs proxy advisors’ support. ISS and Glass Lewis know where their bread is buttered, and they are happy to help.


  Again, academic research bears this out. USC researchers found that because specialized ESG investors are willing to pay for high-quality voting advice, while most generic index fund investors are not, proxy advisors “compete for business” by “slant[ing]” advice toward ESG goals.83 This advice is then used by ESG and non-ESG funds alike. As a result, proxy advisors “[tilt] corporate elections toward minority shareholders that are willing to forego financial returns in order to advance social goals.”84 Since proxy advisory firms don’t have any money at stake, forgoing other people’s financial returns isn’t a problem—especially if doing so keeps their largest customers happy. The numbers are staggering: In 2021, for example, ISS and Glass Lewis recommended voting in favor of environmental and social proposals 82 percent and 69 percent of the time, respectively; for its part, BlackRock voted that way 74 percent of the time.


  Even proxy advisors without consulting side gigs are conflicted. To maximize their business, it behooves proxy advisory firms to make shareholder voting as frequent, complicated, and contentious as possible. So that’s what they do. ISS and Glass Lewis have both pushed companies to hold say-on-pay votes (where shareholders vote on executive compensation packages) every year,85 even though the law requires a vote only every third year. By doing so, they successfully created more work for themselves, even though a study out of Stanford University showed that the practice hurts shareholder value.86


  Proxy advisors are also incentivized to come up with their recommendations as cheaply and quickly as possible. Proxy voting is invisible to most owners of capital, so accuracy doesn’t matter. In fact, inaccuracies can themselves be profitable. Glass Lewis, for instance, charges companies to review their own reports—a precondition for seeing if anything is wrong. In one case, a company learned that Glass Lewis had recommended against its CEO’s compensation because it had miscalculated how much the CEO was paid. But when the company asked for a correction, or at least to see the math, the company was told that it would have to pay $30,000 to become a full subscriber or $5,000 to see its own report.87 Another company described the situation as a “hold up where we have to pay money simply to defend ourselves or know what has been said about us—if we don’t pay we find ourselves shadow boxing in response to rumors that we hear piecemeal.”88 None of this helps shareholders. But it isn’t designed to.


  Recently, both ISS and Glass Lewis launched ESG rating businesses, meaning that they are no longer even pretending to be neutral arbiters.89 Now that the voting advisors have openly donned activist hats, all semblance of objectivity has surely been lost. That means that although asset managers might once have been able to sidestep their conflicts of interest by relying on proxy advisory firms, such an approach can no longer be taken.


  Certain asset managers have recognized these issues and have tried to avoid such conflicts by uniformly voting with the company’s board. This doesn’t work. First, blindly voting with a company’s board presents the same abdication of responsibility as not voting at all—the very problem that post-Enron government regulators were trying to address. For that reason, voting with the board may itself violate an asset manager’s oversight duties. Second, the strategy may not even work. ESG activists are no longer simply offering ESG policy proposals to existing boards but replacing those financially minded boards with ones that are more ESG compliant. Once they recruit ISS and Glass Lewis for this mission, the coup will be complete. At that point, voting with those boards’ recommendations will be no different from voting with ISS and Glass Lewis, or with ESG activists for that matter.


  Proxy advisors and rating firms are the largest recipients of the ESG largesse, but there are others. CEOs have managed to snag compensation packages that give them extra cash if they meet ESG metrics. “Hire more diverse employees” or “Reduce our carbon footprint,” their company plans say. The practice incentivizes absurd conduct: a company’s management may buy a carbon sink, go on a year-end hiring spree, or forgo an acquisition that would be good for shareholders, all to ensure a fat bonus check. More broadly, these packages turn the very purpose of incentive compensation on its head; a system designed to ensure that CEOs’ personal financial interests were aligned with those of shareholders is now being used to decouple the two. ESG activists have intentionally created a conflict of interest, incentivizing CEOs to take ESG-driven steps that lose money for shareholders by offering them more money for themselves.


  Lawyers, as always, have been eager to get their share. In the past few years, ESG groups at major law firms have exploded, including lawyers who advise companies how to fight shareholder activism, how to manage the antitrust risks associated with joining groups such as Climate Action 100+, how to lobby for or against or comply with or dodge ESG government regulation. They also do racial equity audits, for which they are paid huge sums by the very clients they are “independently” investigating. And they defend companies, such as Starbucks, that are inevitably sued when those same racial equity audits impose race-based hiring in violation of the Civil Rights Act.90 Accounting firms, too, have joined the cause, with Ernst & Young providing “sustainability services” and PwC offering to help businesses with “climate change reporting.” There are ESG PR firms, ESG marketing agencies, and ESG government lobbyists. There’s even a company that helps dentists adopt ESG practices91—whatever that means. If someone can dream it, they’ve figured out a way to profit from it. In each instance, the ESG lawyer, consultant, lobbyist, PR specialist, proxy advisor, or rating agency is purporting to serve a company’s interests; they’re really serving their own.


  Sometimes ESG’s critics claim that ESG is exploiting the separation of ownership from ownership, by which they usually mean that asset managers are taking money from investors and diverting it from profit-seeking investments and toward ESG goals. But only a small portion of that money, if any, makes it to that destination. Instead, it is pilfered by self-interested actors in the ESG ecosystem along the way.


  Chapter 6


  Too Big to Compete


  In late 2022, the Investor Advisory Group of the International Sustainability Standards Board (ISSB), a nonprofit dedicated to “integrat[ing] ESG considerations into investment and stewardship decisions across global portfolios,”1 held a “climate finance” meeting.2 Members of the Advisory Group include behemoths of finance such as BlackRock, State Street, Vanguard, Goldman Sachs, JP Morgan, and the Carlyle Group.3 There was nothing unusual about such a meeting—just another ESG get-together among Wall Street giants committed to saving the planet. One thing was peculiar, though: no one was allowed to speak until a lawyer read out a disclaimer stating that the group was “not a cartel.”4


  Why the legal disclaimer? Because cartels are a serious problem in antitrust law, and ESG has a serious antitrust problem. As any antitrust lawyer will tell you, the fact that a conclave of firms says it’s not a cartel doesn’t mean it’s not a cartel.


  In an ideal free market, firms act independently. They may react to one another’s production and pricing decisions, but they don’t coordinate their decisions with one another. Instead, they compete, and their competition maximizes social welfare resulting in better products at lower prices.


  Consumers benefit from competition, but firms tend to hate it. Lower prices mean lower profits. As a result, firms often look for clever ways to evade competition. The purpose of antitrust law is to prohibit them from doing so. The easiest way for firms to eliminate competition is to form a cartel—to collude. All their executives have to do is pick up the phone and agree, for example, to charge the same high price for a product. That’s why the first section of the United States’ first antitrust law—the Sherman Antitrust Act of 1890—bars firms from entering into anticompetitive agreements (or, in the words of the statute, from “combin[ing]” to “restrain trade”).


  OPEC is a classic cartel; its members collude instead of competing. Their favored tactic is not to fix prices but to agree to pump less oil. By the ironclad laws of supply and demand, reduced production increases prices. If OPEC were governed by US antitrust law, which it is not, its members would be in jail.


  Imagine now that the billionaire owners of the United States’ largest oil and gas companies get together behind closed doors. Imagine that they decide to do what OPEC does, jointly agreeing to reduce production. Their agreement would be unlawful under Section 1 of the Sherman Act. If discovered, they’d be subject to prosecution and treble damages.


  That could never happen, right? Wrong. BlackRock, State Street, and Vanguard are the billionaire owners—actually, the trillionaire owners—of the United States’ largest oil and gas companies, and they work together to reduce production at those companies.


  Who Owns Big Oil?


  ExxonMobil is the biggest of the Big Oil companies in the United States. In fact, it’s the largest investor-owned oil and gas company in the world; only state-owned enterprises in Saudi Arabia and China are larger. ExxonMobil is the descendant of one of the original monopolies that the Sherman Act was passed to break up: John D. Rockefeller’s Standard Oil. Who owns ExxonMobil today? The largest shareholder is Vanguard, which owns 8.95 percent of the company. BlackRock is second, with 6.82 percent of the company, and State Street is third, with 5.59 percent.5 Collectively, that’s more than 21 percent of the company.


  Meanwhile, Vanguard owns 8.24 percent of Chevron, the second largest US oil and gas company, with BlackRock holding 6.72 percent and State Street 6.70 percent.6 Again, that’s more than 21 percent in all. At the same time, the Big Three own about 22 percent of ConocoPhillips common stock (as well as some 40 to 50 percent of preferred stock) and almost 28 percent of Marathon.7


  Twenty percent ownership is often regarded as the threshold for a control share or a change of control in a publicly held company.8 Both the New York Stock Exchange and Nasdaq presume that there is a change in control resulting from certain transactions that put an entity over the 20 percent threshold. Under Nasdaq’s rules, “Generally, if a transaction results in an investor or group of investors obtaining a 20% interest or a right to acquire that interest in the issuer on a post-transaction basis, and that ownership position would be the largest position in the issuer, the transaction may be presumed to be a change of control.”9


  With their combined 20 percent–plus ownership, the Big Three can and do exert considerable power over the major US oil producers. And they use that power to lower production. Glance at any of the Big Three’s glossy ESG sections on their websites, and you’ll encounter head-spinningly vaporous corporate copy pledging allegiance to the world’s climate. BlackRock: “We believe that the transition to a net zero world is the shared responsibility of every citizen, corporation, and government.”10 State Street: “We believe that there is an urgent need to accelerate the transition towards global net zero emissions.”11 Vanguard: “Our efforts to inform and safeguard investors on climate change include . . . seek[ing] to facilitate an effective transition to a low-carbon economy.”12 Translated into plain English: the Big Three are committed to reducing their portfolio companies’ production of oil and gas.


  What does this policy look like in practice? In May 2021, a brand-new, tiny investment firm called Engine No. 1 accomplished the unthinkable: it won a proxy fight against ExxonMobil’s management. At a publicly traded company, open seats on the board of directors must be filled by shareholder vote. In practice, shareholder ratification of management’s preferred candidates is pro forma; contested elections are rare, and management’s preferred candidates losing is rarer still. But Engine No. 1 succeeded in installing three directors it had chosen over the objections of management. Its goal: the “near elimination of conventional fossil fuels,” as a document accompanying its investor outreach put it.13


  To pull it off, Engine No. 1 must have wielded overwhelming voting power, right? Wrong. It held only .02 percent of ExxonMobil’s outstanding shares. It achieved that stunning victory with the help of powerful friends. All of the Big Three supported Engine No. 1’s slate of directors.14 Before the proxy fight started, ExxonMobil had announced plans to increase oil and gas production by 25 percent over the following five years—but Engine No. 1 had other ideas,15 and once the heavyweights threw their lot in with the climate activists, ExxonMobil’s fate was sealed. Immediately after the proxy fight, ExxonMobil ditched its long-term production increase targets and resolved to keep oil output at the lowest level in two decades through 2025—a 25 percent decline from previous forecasts. “That was a good kind of early win,” commented Engine No. 1’s CEO, Jennifer Grancio.16


  The ExxonMobil proxy fight is a particularly high-profile example, but the Big Three, along with other asset managers, have used their enormous financial clout to drive down fossil fuel production throughout the US energy sector. According to the Federal Reserve Bank of Dallas, pressure from investors to divest from fossil fuel production has driven underinvestment in extraction and refinement capacity.17 In 2022, probably fearful of suffering their own ExxonMobil-like board of directors debacle, three other major US oil companies announced that they were joining the Oil & Gas Methane Partnership 2.0, an international UN-backed organization working to reduce greenhouse gas emissions—a move “brokered” by Engine No. 1, as the Wall Street Journal reported.18 The result: an artificial and anticompetitive reduction of supply. Throughout 2022, despite record high oil prices, US output stubbornly remained below prepandemic levels, with oil executives citing, among other factors, ESG pressure and the “vilification” of the oil industry by Wall Street.19


  Ms. Grancio was right: all of that was certainly a “win”—for climate activists and for non–fossil fuel energy companies. But not so much for consumers, who faced crisis-level energy shortages and soaring prices at the pump.


  Concerted Action


  If the Big Three asset managers were each independently pushing the ESG agenda on America’s oil companies, they wouldn’t have anywhere near the power that they achieve by acting in concert, and arguably there might not even be an antitrust problem, since Section 1 of the Sherman Act applies only when firms collude. But they aren’t acting independently.


  A 2017 analysis of proxy voting records found “that the Big Three do utilize coordinated voting strategies and hence follow a centralized corporate governance strategy.”20 The same study found that “the Big Three may exert ‘hidden power’” through “private engagements with management of invested companies.” Moreover, when it comes to ESG, collusion among the Big Three is not in fact “hidden”; it’s in plain sight.


  Along with hundreds of other asset managers, the Big Three have joined numerous international investor organizations whose members collaborate to push ESG environmental activism onto their portfolio companies. Although there are perhaps a dozen of these organizations, two are the most prominent.


  The first is the Net Zero Asset Managers initiative, which has some 300 signatories with approximately $60 trillion in assets under management.21 The organization is, in its own words, “an international group of asset managers committed to supporting the goal of net zero greenhouse gas emissions by 2050 or sooner.”22 Signatories commit to “an immediate cancellation of all new thermal coal projects, including thermal coal plant, coal mines and related infrastructure” and a “phase-out of all unabated existing coal-fired electricity generation in accordance with 1.5° Celsius pathways.”23 Outside of coal, each member commits to reaching “net zero emissions by 2050 or sooner across all assets under management” and to “collaborate with each other and other investors . . . to deliver these commitments.”24 They further commit to using their proxy voting power to force company directors to adopt net zero policies or face expulsion.


  This is an open declaration of concerted action, and Net Zero Asset Managers isn’t even the largest ESG investor organization. That title belongs to Climate Action 100+ (CA100+), an “investor-led initiative to ensure the world’s largest corporate greenhouse gas emitters take necessary action on climate change.” The organization boasts more than seven hundred investors representing more than $68 trillion in assets under management—“over 50 percent of all global assets under management.”25 The CA100+ “focus[es] on 166 companies that are critical to the net-zero emissions transition”26—prominently including oil, gas, coal, and energy utility companies—making investment in such companies depend on the “company’s decarbonisation strategy” and its commitment to “decarbonis[ing] its future capital expenditures.”27 Translation: our members won’t invest in you unless you agree to reduce fossil fuel output.


  The CA100+ is a centralized hub of coordinated decision making. The organization is overseen “by a global steering committee that establishes . . . strategic priorities, governance, and infrastructure.”28 According to its website, “Climate Action 100+ has established a common high-level agenda for company engagement to achieve clear commitments to cut emissions.”29 Signatories agree to conduct “direct engagements with focus companies,”30 working “cooperatively with a number of collaborating investors,”31 to cause those companies to “reduce greenhouse-gas emissions.”32 In other words, like the Net Zero Asset Managers initiative, Climate Action 100+ openly boasts of its members’ agreement to work in concert to reduce production of fossil fuels.


  Nevertheless, both groups maintain, in lengthy legal disclaimers, that they do not coordinate the behavior of their members.33 Individual participants, such as BlackRock, similarly maintain that their participation signifies no coordinated action of any kind.34 But saying so does not make it true. In one breath, these groups disclaim coordination and simultaneously advertise their ability to “ensure strong and concerted action” from their members.35 Participating investors in both these organizations agree to a set of common steps to reduce their portfolio companies’ production of, consumption of, and investment in fossil fuels. That transforms their individual actions into concerted activity, and the Sherman Act does not contain an ESG exception.


  In December 2022, Vanguard abruptly pulled out of the Net Zero Asset Managers initiative, stating that it needed to “speak independently.”36 (BlackRock and State Street remain members.) Vanguard’s action was almost certainly motivated by fear of legal exposure. Its withdrawal was a devastating admission that membership in organizations such as the Net Zero Asset Managers initiative involves concerted conduct.


  Climate Finance


  Forcing ESG policies onto US oil companies is not the only way deep-pocketed Wall Street firms are colluding to reduce fossil fuel production. Major banks are denying financing to oil and gas companies in the name of ESG. As a result, the all-important cost of capital has skyrocketed for US oil producers, while the cost of capital for renewable energy projects has not.37


  Consider the Arctic National Wildlife Refuge (ANWR) in Alaska. A long-prized target for oil exploration, the region is believed to contain the largest untapped onshore oil reserves remaining in North America.38 In 2017, Congress lifted a decades-long ban on oil and gas drilling in the ANWR, authorizing the Department of the Interior to lease new lands for oil exploration.39 In response, Wall Street organized to oppose new drilling. When the Bureau of Land Management issued a call to oil companies to identify favorable ANWR lands for leasing in 2020, the largest US banks—Morgan Stanley, Wells Fargo, Goldman Sachs, JPMorgan Chase, and Citigroup—pressured by environmentalists and ESG advocates, all announced their refusal to finance any new oil and gas exploration in the Arctic.40 Bank of America signed on to this de facto boycott a few months later.41 Starved of capital, Arctic drilling, which is expensive, is a nonstarter, and all of the major oil companies retreated from their plans to pursue new claims.42


  Of greater consequence to antitrust law, the boycott of drilling in the ANWR implies collusion. If each bank were truly acting independently, its refusal to finance oil and gas projects in the Arctic would be both economically self-destructive and pointless. It would simply be handing the projects and the profits on a silver platter to its competitors. Each bank’s decision makes sense only if it knows that its competitors will also join the boycott.


  How do the Big Three fit into the banks’ climate finance game? The same way they fit into ExxonMobil’s lowering of production. The Big Three not only own Big Oil; they own the banks.


  Actually, State Street is itself a bank—one of the fifteen largest in the United States.* And the “Big Three collectively hold controlling shares of 13 of the 14 others—with their directly controlled ownership shares ranging from about 17% to 25%, and their indirectly controlled ownership shares ranging from about 24% to 45%.”43 Not coincidentally, many of the major US banks with significant ownership stakes held by the Big Three are also members of the Net Zero Banking Alliance, the banking counterpart of the Net Zero Asset Managers initiative.44 As a result of this collective ownership and control, the Big Three can get the United States’ major banks to do something that would be economically self-destructive for any one bank to do on its own: refuse to finance (at competitive rates) lucrative oil and gas production.


  Legally speaking, any company, on its own, may refuse to deal with any other firm. However, there appears to be a collaborative effort among the Big Three and the major banks to deny capital to oil and gas producers or make it prohibitively expensive. This is another potential antitrust violation. The Sherman Act does not permit “group boycotts”—concerted efforts by competitor firms to deny critical facilities (such as bank loans) to other, rival companies. Several state treasurers, including those of Texas and West Virginia, have already concluded that the major US asset managers and US banks are engaged in precisely such a boycott of fossil fuel companies;45 other states are investigating the issue.46


  Group boycott law is complicated. Some group boycotts are automatically illegal; others are reviewed more carefully under a standard called the “rule of reason.” Even under rule of reason analysis, however, the concerted effort to deny or restrict capital to oil and gas companies looks to be illegal. It plainly has anticompetitive effects (because it is aimed at reducing supply), and it lacks any apparent pro-competitive justifications. Moreover, notwithstanding the banks’ planet-saving declarations, the boycott is undergirded by good old-fashioned economic motivations.


  Creating Growth Opportunities in Renewables


  Why are the Big Three and the major banks colluding to kill oil drilling? Their stated explanation, of course, is that they’re concerned about the environment. More recently, ESG advocates have been emphasizing the notion that Big Oil is a bad investment on the circular ground that the ESG movement will convince governments around the world to ban fossil fuels. A more plausible answer might be that Wall Street stands to make a fortune from the “great energy transition.”


  A massive Wall Street payday will be a by-product of any large-scale transition from fossil fuels to renewable energy. The scale of the project is vast and will require trillions in “green financing” from Wall Street to accomplish. There will have to be construction of new wind and solar farms as well as manufacturing plants for the batteries, solar panels, and other basic materials of renewable energy generation; the retrofitting of existing power plants; and the development of as-yet-untested technologies. All of this will require financing, and that’s how Wall Street makes its money: by collecting billions of dollars in fees by underwriting such projects.


  Brian Moynihan, the CEO of Bank of America, was uncharacteristically blunt about this state of affairs. He said that the great energy transition is a “big business opportunity” for the bank.47 According to an OECD report, the clean energy transition is worth nearly $7 trillion annually.48 If Wall Street bankers base their fees on that total sum, as they traditionally do, it’s easy to see why they are so excited about ESG.


  But as long as extracting energy from fossil fuels stays cheaper than using renewable energy sources, renewables will not significantly displace traditional energy sources. The only way to achieve cost competitiveness is by raising the cost of fossil fuel production. No Wall Street asset manager or bank could achieve that result on its own. But through collective action, they can, thereby jump-starting a colossal ESG money pump.


  The economics behind ESG help explain another vexing puzzle: Why do ESG advocates reject nuclear energy? From a sustainability perspective, nuclear power should be an ESG darling. Nuclear energy production is nearly limitless and carbon free. Moreover, nuclear energy is reliable: it works even when there’s no sun or wind. Nuclear energy has a comparatively small environmental footprint: rather than damming rivers or blanketing picturesque landscapes in unsightly solar panels or wind turbines, it can be housed in a traditional power plant. Most important, nuclear power works today. It is the only clean energy source that has been successfully adopted on a large scale; France, for example, has relied on nuclear power for the majority of its electricity generation for decades.


  Yet the anti–climate change Left has long opposed nuclear energy. Germany, for example, is on track to spend €500 billion by 2025 on phasing out its existing power generation sources—including shutting down nuclear power plants, which at their peak in the 1990s produced about one-third of Germany’s electricity supply.49 The country’s reward: higher electricity prices.50 Even at the end of 2022, when Russia’s war in Ukraine reduced fossil fuel production, and a brutal winter resulted in soaring energy prices and energy shortages across the European continent, Germany announced it would stick to its plan to decommission its nuclear power plants by April 2023.51 Nuclear energy continues to largely be shunned by ratings associations and investors responsible for investing ESG-designated assets.52


  Unlike unproven technology such as wind and solar power generation, nuclear power generation does not require the same massive revamp of existing energy infrastructure to scale up. But if nuclear power is shut down, there’s a fortune to be made on Wall Street from underwriting trillion-dollar bets on renewable energy boondoggles that may or may not pan out.


  Illegal Even If No Collusion


  So far, I have been discussing antitrust violations under Section 1 of the Sherman Antitrust Act. These violations are predicated on collusion. But there is another key provision of antitrust law—Section 7 of the Clayton Antitrust Act of 1914—that does not require collusion. Section 7 prohibits the acquisition or holding of shares in publicly traded companies where the effect “may be substantially to lessen competition.”53 Though it is ordinarily applied to mergers and acquisitions, Section 7 of the Clayton Act sweeps much further, and leading antitrust experts have recently concluded that it applies to horizontal shareholding by the Big Three even in the absence of any agreements or collaboration among them.54


  “Horizontal ownership” or “horizontal shareholding” refers to the phenomenon we’ve already seen with respect to the Big Three’s ownership of the United States’ major oil companies and banks. When all the major competitors in a given market have common owners, that’s horizontal ownership. To economists and antitrust experts, the explosion of horizontal shareholding by the Big Three is of ground-shifting importance. According to Harvard Law School professor Einer Elhauge, such horizontal ownership is an “economic blockbuster” and a violation of Section 7 of the Clayton Act.55


  The legal mechanics of Section 7 are simple: it prohibits an investor from buying or holding the stock of a publicly traded company when doing so would produce substantial anticompetitive effects.56 The number of shares held need not be a majority; the test is simply whether the holding of the shares in question substantially lessens competition.57


  Horizontal ownership negates firms’ incentives to compete. The classic example postulates that there are only two restaurants in a given town, each competing with the other. So far, so good. Competition keeps their prices down and their quality up. Now suppose that the owner of one of these restaurants buys the other. Now the restaurants have no incentive to compete. If an increase in price at the first restaurant were to drive some customers to the second, the owner wouldn’t mind at all—since he owns both.58 Every dollar lost from one pocket goes into the other pocket of the same owner.


  The same anticompetitive effects occur when publicly owned companies have common shareholders with significant stakes, at least in sectors with high market concentration. In a seminal study of the airline industry—where, once again, the Big Three collectively hold more than 20 percent of the major competitors—researchers found that greater horizontal shareholding was positively correlated with higher airline ticket prices. On average, airline tickets were 3 to 7 percent more expensive than they would have been absent horizontal shareholding—a large effect in an otherwise deeply competitive industry with an average net profit margin of 4 percent.59 Similar results hold for the banking industry, where increased horizontal shareholding correlates with higher fees and lower interest rates provided on customer deposits.60 In the pharmaceutical industry, when branded and generic drug manufacturers have a high degree of horizontal shareholding, manufacturers are less likely to introduce a lower-cost generic product at the close of a branded drug’s exclusivity period.61 Horizontal ownership appears, predictably, to cause an industry to become less competitive. This is the very ill that Section 7 of the Clayton Act was designed to address.


  Some scholars have theorized that the sharp rise in the level of horizontal ownership since 1980 is responsible, in part, for the rise in income inequality in the United States over the same period.62 Horizontal shareholding results in inflated returns on capital—or stock held by shareholders—and deflated returns on labor. Since wealthy people disproportionately derive their income from capital and poorer people from wages, the theory holds, horizontal shareholding increases inequality between the rich and the poor. Decades of artificially high prices can transfer a lot of revenue from normal people to stockholders. Aggressive antitrust enforcement under Section 7 of the Clayton Act thus may not only fight accumulated corporate power but also help lessen class inequality.


  The kicker? The Big Three also own one another. Vanguard is the single largest owner of BlackRock and State Street. “Taken together,” noted the Wall Street Journal, “the Big Three directly own about 19% of BlackRock and 22% of State Street. The companies also own controlling shares of many of the other institutional stockholders holding the Big Three’s shares. After including those holdings, the Big Three cumulatively control—if indirectly—no less than about 32% of BlackRock’s equity and 42% of State Street’s.”63


  This entanglement further compounds the anticompetitive effects of horizontal ownership. The Big Three benefit when their portfolio companies work to reduce output and raise prices—and the Big Three are themselves among those very portfolio companies. Squint a little, and this mare’s nest begins to resemble the famous cartoon of Standard Oil as an octopus. Like the great trusts of the robber baron era, the Big Three are really one creature, with tentacles reaching into every sector of the US economy.


  Too Big to Disclose


  Beyond antitrust violations, the Big Three’s massive holdings put them into potential violation of federal securities disclosure requirements. In the main, US securities law does not mandate what companies can and cannot do. Rather, it is structured around disclosure, and a key threshold is crossed when a person or entity acquires more than 5 percent of any publicly traded company.


  The Big Three cross this threshold with abandon. As stated earlier, BlackRock alone has at least a 5 percent share of 95 percent of the firms in the S&P 500.64 A federal securities law provision—Section 13(d) of the Exchange Act—is supposed to kick in at this threshold. Under Section 13(d), any investor owning more than 5 percent of a company has to file a disclosure statement outlining any steps they have taken or intend to take to control that company. Most investors fully comply with Section 13(d). Thousands of 13(d) forms are filed yearly, including by some of the world’s most sophisticated institutional investors, such as Warren Buffett and Carl Icahn. But the Big Three refuse to comply with it.


  BlackRock, like the other behemoth asset managers, claims that it is exempt from Section 13(d), instead reporting its ownership stakes on Schedule 13G, an alternative and much less demanding disclosure form. Schedule 13G, however, is available to a firm only if its shareholding has neither “the purpose nor the effect of changing or influencing the control of the issuer.”65 The SEC defines control as “the possession, direct or indirect, of the power to direct or cause the direction of the management and policies of a [company], whether through the ownership of voting securities, by contract, or otherwise” (emphasis added).66 Under this definition, the pro-ESG activities of asset management firms such as BlackRock almost certainly have both the purpose and the effect of changing or influencing control.


  BlackRock can’t say that its votes for Engine No. 1’s activist directors against the recommendation of ExxonMobil’s own management had no impact on the company’s policies. The vote was a deliberate effort to change ExxonMobil’s management and policies. Indeed, that’s the express purpose of all of BlackRock’s ESG initiatives at its portfolio companies, whether through proxy voting or so-called shareholder engagement, including at BlackRock’s supposedly passive index funds.


  Recently, SEC commissioner Mark T. Uyeda stunned Wall Street by pointing out in a public address in Washington, DC, that the ESG policies of the Big Three seem to put them in breach of Section 13(d). He cited the SEC’s definition of control, and he wondered how the systematic effort by the Big Three to pressure company directors and executives into adopting ESG policies did not count as an attempt to alter the “direction of the management and policies of a company.”67


  The Big Three refuse to make public what they say to company executives in their pro-ESG communications with those executives. Even as they demand ESG transparency from their portfolio companies—requiring those companies to disclose a laundry list of ESG information such as emissions data, plans to achieve carbon neutrality, racial equity audit results, and other diversity, equity, and inclusion (DEI) measures—the Big Three refuse to disclose their own ESG “engagement” communications and refuse to comply with Section 13(d). Apparently, it’s disclosure for thee, but not for me.


  Through their massive size and horizontal shareholding, the Big Three have recreated the old monopoly trusts of days past. As Harvard Law School professor Elhauge put it:


  The reason that the Sherman Act was called an antitrust law was that it aimed to prohibit certain trusts, and those trusts were horizontal shareholders. These pre–Sherman Act trusts were formed by having the stockholders of the competing firms transfer their stock to the trust, in exchange for a trust certificate entitling each stockholder to a share of the trust’s income. The trusts then used their horizontal shareholdings to elect directors of each firm that would refrain from competition. . . . Indeed, many ETFs with horizontal shareholdings are literally trusts.68


  The Sherman Act was passed to bust these horizontal shareholding trusts. It’s time to apply that statute to today’s rebirth of the very evil that antitrust laws were enacted to abolish.


  Chapter 7


  Government Conscripts Employees into ESG Warfare


  A nun, a rabbi, and the head of New York City’s pension funds walk into a shareholder meeting. “I’m speaking on behalf of all the Catholics invested in your company,” says the nun. “I’m speaking on behalf of all the Jewish investors,” says the rabbi. “And I’m speaking on behalf of every teacher, firefighter, police officer, and city worker,” says the pension fund manager. Yet they’re all delivering the same sermon: telling American businesses to marshal their financial resources to pursue the greater social “good,” as these leaders see it, rather than long-term financial value. It sounds like the setup for a joke, but it’s not. It’s happening every year across corporate America. And it’s not comedy but tragedy—at least as far as the First Amendment is concerned.


  As you know by now, legal scrutiny of ESG has come from many directions. It’s a breach of fiduciary duty. It enables unethical money managers to exploit conflicts that enrich themselves at the expense of others. It allows unelected monopolists to engage in social engineering with other people’s money. But there’s a deeper problem: states that use retirees’ money to make social proclamations and cast politicized proxy votes commit a cardinal constitutional sin.


  The First Amendment’s free speech clause prevents the government from forcing citizens to espouse views they disagree with. We typically think of “free speech” as the right to say what we want to, but it also prevents the government from forcing us to say things we don’t want to. A 1943 decision (West Virginia State Board of Education v. Barnette), for instance, ruled that schoolchildren could not be forced to recite the Pledge of Allegiance. A 1977 decision (Wooley v. Maynard) held that New Hampshire drivers couldn’t be forced to display the state motto, “Live Free or Die,” on their license plates. More recently, this has meant that public universities can’t force professors to profess a belief in microaggressions.1 Forcing public employees to agree with diversity statements, join the climate fight, or affirm transgender rights would all also be of dubious constitutional accord.


  A corollary of this principle is that the government cannot force citizens to pay for speech they disagree with. The Supreme Court has held that California cannot force lawyers to pay for a state bar’s expression of ideological beliefs (Keller v. State Bar of California, 1990) and that Illinois cannot force teachers to pay for the union’s exposition of political views (Janus v. American Federation of State, County, and Municipal Employees Council, 2018). So why can a state force public workers to pay for a pension fund’s social advocacy? Answer: it can’t. The “compelled subsidization of speech” doctrine prevents the state from doing so.


  “To compel a man to furnish contributions of money for the propagation of opinions which he disbelieves and abhors, is sinful and tyrannical,” Thomas Jefferson wrote nearly 250 years ago. As the Janus decision more recently explained, “Forcing free and independent individuals to endorse ideas they find objectionable is always demeaning.” If it’s illegal to force public teachers and lawyers to financially subsidize the advancement of political ideas they find objectionable, it’s illegal to force firefighters, transit workers, and other pension fund members to do so, too.


  Sweeney v. Illinois Municipal Retirement Fund (2019) addressed the pension fund elephant in the post-Janus room. Workers sued their pension fund, the Illinois Municipal Retirement Fund (IMRF), for investing in the stock market, because publicly traded companies sometimes took political positions with which the workers disagreed. The workers lost. But the district court explained that the reason they had lost was because the “speech” that the workers objected to was too “attenuated” from their contributions: “all IMRF does is purchase stock in publicly held private companies.” Critically, the pension fund’s investment strategy had been “designed to provide benefits to municipal workers” rather than to advance partisan goals. But the court warned that its ruling would be different had that plaintiffs alleged that “defendants’ investment strategy [was] not viewpoint neutral.”


  Today the behaviors of many pension fund managers are decidedly viewpoint infused. In 2018, the head of Connecticut’s pension fund told gun manufacturers in its investment portfolio to “aggressively . . . [adopt] the Sandy Hook Principles—a set of measures aimed at curbing gun violence.”2 In 2019, the New York State Common Retirement Fund (NYSCRF) waged a crusade against YouTube, complaining that it did not remove hate speech or misogynistic content quickly enough.3 In 2021, CalPERS railed against Berkshire Hathaway for failing to adopt Climate Action 100+’s emission reduction targets.4 In 2022, Massachusetts’ state pension fund created an ESG committee to “leverage the Fund to be a force that promotes worker safety, fosters diversity, [and] fights against climate change.”5 Not to be outdone, New York City’s comptroller used funds from the city’s five largest pensions to launch a campaign against Amazon, replete with its own #DeliverAccountability hashtag, demanding that the company focus more on diversity, equity, and inclusion, among other things.6


  The constitutional problem is even more pronounced in red states, where such behaviors depart more sharply from the views of plan participants. A Texas pension fund, for example, touts its use of ESG factors in its investment decisions, including “Prioritizing a ‘green’ Covid-19 recovery” and fighting “systemic racism.”7 Florida likewise told portfolio companies to focus on “diversity in gender [and] race” and “environmental solutions.”8 These statements go beyond mere window dressing. In 2022, the Employees Retirement System of Texas voted to limit fossil fuel financing at Bank of America, Citigroup, Goldman Sachs, and Wells Fargo.9 In 2021, Florida’s pension fund voted for racial equity audits at Amazon, Bank of America, Goldman Sachs, and JPMorgan Chase—all over the objections of those companies’ respective boards. Florida also voted to replace four ExxonMobil board members with climate change activists; even BlackRock voted for only three.


  Red states also risk constitutional scrutiny if they invest to support conservative values. There is little evidence that this has happened so far, but it’s not out of the realm of possibility. For example, in late 2022, a new, conservative-themed God Bless America ETF launched, promising to invest in companies “with a track record of creating American jobs” and excluding companies that “have emphasized politically left and/or liberal political activism.”10 There are also now investment products that promote “biblical values” (New York Stock Exchange: BIBL) and “Republican political beliefs” (New York Stock Exchange: MAGA).That’s a fine way for individuals to invest, but if a conservative-leaning pension fund manager were to decide to use public workers’ money to support these views, the First Amendment might cry foul.


  Fund managers sometimes claim that they pursue social causes only for financial gain. The New York State Common Retirement Fund (NYSCRF), for example, claims that it considers ESG only to “enhance and protect the Fund’s long-term value.”11 Its behavior suggests otherwise. In 2022, it supported a proposal made by the Benedictine Sisters of Mount St. Scholastica asking Denny’s to increase wages for tipped employees to reduce poverty, despite the fact that the Denny’s board opposed it.12 Similarly, it supported a Sierra Club proposal asking Morgan Stanley to stop financing fossil fuel projects to achieve net zero, even though its passage would have cost the company its ability to do business with Texas.13 In this case, both the advocate (Sierra Club) and the opponent (Morgan Stanley) apparently agreed that the proposal advanced a noncommercial purpose. It strains credulity to believe that the NYSCRF voted for it based on financial considerations alone.


  Some people may argue that politicized proxy voting is action, not speech, because votes can be cast at shareholder meetings with little to no actual speaking involved. They may therefore argue that the First Amendment’s compelled speech protections do not apply. I offer two responses to this critique. First, in practice, pension fund managers do not limit their political activities to depositing a ballot in the corporate ballot box. They shame companies on their websites.14 They write open letters to businesses.15 They tweet encouragement to other shareholders to sway their votes.16 These are all examples of “speech” in the truest form.


  Second, the First Amendment protects not just “speech” but “expressive conduct.” That’s why the Supreme Court held, in Tinker v. Des Moines Independent Community School District (1969), that public school students have the right to wear black armbands to protest the Vietnam War and, in Texas v. Johnson (1989), that protesters have the right to burn the American flag. Pension fund managers routinely claim their votes are designed to express a specific view, regardless of whether checking a box on a proxy form requires uttering any phrases or writing any words. Connecticut’s treasurer, for example, explained that he opposed compensation packages for executives at pharmaceutical companies that contributed to the opioid crisis in part because he wanted to hold those executives accountable for the “significant pain and suffering” the opioid crisis caused.17 New York City’s comptroller similarly explained that the city’s pension fund had voted against a board member at JPMorgan Chase to “send a message that we will not allow fossil fuel’s old guard [to] dictate our future.”18 When votes are designed to send a message, rather than maximize shareholder value, the First Amendment applies.


  Other analysts, such as the law professors Eugene Volokh and William Baude, have argued that being forced to pay for speech is not speech; it’s payment.19 But the Supreme Court has said otherwise. Not just in Janus—in which the Supreme Court held that payments to a union violated the compelled speech doctrine—but in cases such as Buckley v. Valeo (1976) and Citizens United v. FEC (2010), in which the Supreme Court recognized that because money facilitates speech, restrictions on spending money to speak restrict speech. And sometimes the compelled payment can make all the difference. In one case, for instance, a court found that the state could force abortion clinics to distribute pro-life literature to their clients but that forcing the abortion clinic to pay for the literature was a constitutional bridge too far.20


  It’s true that our tax dollars can be used to support public broadcasting and that universities can charge students activity fees even when they host controversial speakers.21 The Supreme Court held in Southworth v. Board of Regents (2000) that such funds could be used to support a forum for “facilitating the free and open exchange of ideas.” But pension funds that use their dollars to vote for political agendas aren’t hosting a debate; they’re taking sides in the debate.


  Courts have similarly held that when the government speaks in its own voice, it is free to say almost anything; that’s why the Centers for Disease Control and Prevention (CDC) can recommend that Americans get vaccinated, for example. But this is not so when a small subset of Americans is forced to contribute to an organization that purports to speak on their behalf. That was why Keller found a First Amendment violation even though the speaker, the state bar, was a government agency. That agency, like pension funds, exists to represent its members, so its speech counts as the speech of the members themselves; if California cannot legally force every firefighter it employs to write a letter to Berkshire Hathaway imploring it to cut greenhouse gas emissions, it cannot force every firefighter to pay into CalPERS to write the same on their behalf.


  This type of co-opting of public servants’ voices goes to the heart of the First Amendment, because the speech is so political. Under the legal framework established under the First Amendment, there are different tiers of protection given to different kinds of speech. Commercial speech typically enjoys the lowest amount of protection; that’s why the government can compel cigarette manufacturers to put health warnings on their packages, even though it is a form of compelled speech. It’s also why, at least in the view of certain legal scholars, the Supreme Court has allowed the government to force cattle ranchers and farmers to fund advertisements they disagreed with.22 Political speech is on the other end of the spectrum. The Supreme Court has explained, “advocacy of a politically controversial viewpoint is the essence of First Amendment protection.”23 Our democracy depends on it. Political speech therefore gets the most First Amendment protection. Any infringements on political speech are thus “subject to strict scrutiny”; at times, the Supreme Court has suggested that there can be no restrictions on political speech at all.24 And pension fund advocacy—from racial equity audits to aligning lobbying with the Paris Accords to defunding political opponents—is openly political.


  First Amendment jurisprudence suggests that the compelled speech problem may be cured in various ways. Fund managers could allow employees to opt out of paying for political speech, similar to the way a Massachusetts baker who objects to joining the United Food and Commercial Workers International Union (UFCW) can be charged only 88 percent of full union dues, because the other 12 percent is earmarked for political action.25 Alternatively, a pension fund can refund dissenters after the fact, just as the Oregon State Bar refunded $1.15 to each member who objected to its “Statement on White Nationalism and Normalization of Violence.”26


  Such solutions aren’t easy to implement. The administrative burdens would be enormous—prohibitive, even. A pension fund manager would have to notify every pension fund participant and beneficiary of every politically motivated ESG statement he intends to make, determine how much that statement would cost the beneficiaries (in terms of both hard costs, such as resources devoted to making the statement, and consequential costs, such as the negative impact on return), and then compensate each pensioner who dissents individually. There would have to be nine fingers manning the administrative buttons to keep just one on the Twitter button. That’s not easy to do, even if it were politically palatable.


  Which, to be clear, it isn’t. State pension funds haven’t even tried to disaggregate political speech from their investment pools. And there’s a clear reason why: they love being able to throw around the weight of their millions of members and billions of dollars in capital and profess to speak with one voice. They want to represent the school nurses, the sanitation workers, and the little old ladies who help kids cross the street to get to school, to co-opt their voices and their reputations, to send a stronger message to corporate America to fall into line with a politician’s political views. New York City’s Brad Lander, for example, recently spoke at a webinar denouncing “abusive” practices at Amazon. How did he start? By claiming “I’m sitting here representing teachers and firefighters and school crossing guards and the whole set of hundreds of thousands of New York City workers.”27 That gave him credibility. It’s a compelled speech problem of the highest order.


  Another idea, proposed by University of Richmond assistant law professor Da Lin, is to make the pension system voluntary, so that pension fund managers can engage in political grandstanding without forcing dissenters to contribute.28 But voluntary or not, a pension is still a benefit that public employers would offer to employees. And requiring public employees to give up their constitutional rights to receive that benefit—particularly one that has historically been part of their ordinary compensation—would likely present constitutional problems of its own. The Constitution is not so easily circumvented.


  More broadly, all of the potential constitutional “solutions” run headlong into violations of pension fund managers’ fiduciary duties, as fund managers would essentially be admitting that they are investing for political, rather than financial, reasons. But the First Amendment problem is much larger than the fiduciary duty problem—and more consequential. A fiduciary duty problem, after all, can be resolved by passing new laws. California’s constitution, for example, expressly allows its state legislature to “prohibit certain investments by a retirement board where it is in the public interest,”29 even when such prohibition may cause financial harm. And the California legislature has exercised this power, passing statutes prohibiting the pension funds from investing in Sudanese companies that have been complicit in the Darfur genocide30 and Iranian companies complicit in terrorism.31 In more recent years, the legislature has introduced bills requiring divestment from fossil fuel companies and Russian companies following Russia’s invasion of Ukraine. There’s no constitutional right to have your investments managed with your best financial interest in mind, as prudent and well founded as the laws that mandate it may be. But allowing the government to force citizens to subsidize beliefs with which they disagree is exactly the kind of compelled speech violation that Jefferson warned against 250 years ago. And the only way to change that is by constitutional amendment—an outcome that is as unlikely as it is unwise.


  The Tyranny of Compelled Association


  There’s another significant—and often overlooked—constitutional protection on which ESG elephants are trampling: freedom of association. Unlike freedom of speech, religion, press, and assembly, freedom of association isn’t explicitly listed in the text of the First Amendment. But the Supreme Court has said it’s there. The Court first recognized this right in the 1958 case National Association for the Advancement of Colored People v. Alabama, in which it held that members of a civil rights group had the right to associate with one another free from state interference. Alabama wanted the NAACP to produce a list of names and addresses of all of its members; the NAACP refused. The Supreme Court wasn’t about to aid and abet Alabama’s shenanigans, so it recognized a new right, sometimes called the right of expressive association. In his majority opinion, Justice John Marshall Harlan II wrote, “It is beyond debate that freedom to engage in association for the advancement of beliefs and ideas is an inseparable aspect of the ‘liberty’” assured by the Constitution. And so freedom of association was born.


  Just as freedom of speech includes freedom from compelled speech and freedom of religion includes freedom from compelled religion, the right of free association includes the right to be free from compelled association. That’s why the Supreme Court held, in Boy Scouts of America v. Dale (2000), that the Boy Scouts have a constitutional right to exclude gay men as scoutmasters and, in Hurley v. Irish-American Gay, Lesbian, and Bisexual Group of Boston, Inc. (1995), why a Boston veterans group organizing a Saint Patrick’s Day parade had a constitutional right to exclude an LGBTQ group (and the Ku Klux Klan) from marching in its parade. These groups exist for an expressive purpose, to send a message, and requiring them to accept members who do not align with their views would dilute that expressive purpose. Such groups are allowed to be choosy.


  The right to be free from compelled association prevents the government from forcing individuals to join groups. That means that the government cannot force an employee to join a group, such as a pension fund organization, that stands for something with which the individual disagrees. This right is related to the right to be free from compelled subsidization of speech, but it’s distinct. That’s because even if the government refunds all of the money going to political causes or even makes membership free, it still can’t force individuals to associate with a group that espouses social or political views with which they disagree.


  Extreme examples may help to highlight the point. The Biden administration could not, for example, make every government employee enroll as a member of Planned Parenthood as a condition of employment. So, too, the Trump administration could not make every civil servant join the National Rifle Association. Even if the organizations were on board with such a plan, it would infringe on employees’ rights as American citizens. It’s true that it would be worse if the government said that it was going to enforce a new, mandatory payroll deduction from every employee’s paycheck for membership dues—which is essentially what pension funds do. But even if the membership fees were waived, the constitutional infringement of the right to be free from compelled association would remain.


  Most Americans bristle at these extreme examples. As it turns out, though, they may not be so extreme. Take the Oregon State Bar example mentioned above in which the state bar association capitulated after members complained about its “Statement on White Nationalism and Normalization of Violence,” and gave dissenters a $1.15 refund. The court found that there was no compelled speech violation, because the refund meant that the dissenting lawyers weren’t forced to pay for the speech. But the Court nonetheless allowed the compelled association claim to proceed, because the state cannot force individuals to be members of a bar association that espouses views they disagree with, even if the bar doesn’t use their money to do so.


  The same was true of the State Bar of Texas.32 The association did not limit its activities to those germane to its mission of regulating the legal profession but also did things such as lobby the Texas legislature to change the definition of marriage and create civil unions. Given those activities, a Texas appellate court held that it was unconstitutional for the state to force lawyers to join the bar association, regardless of whether dissenting members funded those lobbying activities or not.


  The right to be free from compelled association is also why joining a public sector union is optional. In Janus, for example, the Supreme Court explained that individuals have a “right to eschew association for expressive purposes.” And because being a member of a union is inherently political, public sector workers have a constitutional right to opt out.


  Despite this rule, many public sector pension funds are mandatory—not just in financial terms but in the fact that every public worker is required to be a member. For example, there is “mandatory membership” in the New York State Teachers’ Retirement System for every full-time public school teacher in New York.33 Likewise for police officers, at least after they’ve served a minimum amount of time.34 These employees are forced to join as a condition of their employment contract and have no way to opt out.


  Such a requirement may pass constitutional muster when membership just means being part of a politically neutral financial system that is paying benefits to workers, just as a public sector employer might automatically enroll you as an Aetna “member” for medical insurance purposes or require you to be a “member” of a participating bank to enroll in direct deposit services. But when a public pension fund decides to embark on a political mission that is not germane to its core mission of providing financial benefits for retirees, forced membership presents very different concerns.


  The politicized nature of these missions is beyond serious dispute. New York City Pension Funds, for example, filed forty-eight different shareholder proposals in 2021. It is so active and so brazen that it issues an annual “postseason report” of “shareowner initiatives” it has supported. The document reads like a Democratic Party primary debate cheat sheet. There’s a section with the relatively innocuous title “Diversity, Equity, and Inclusion” whose first sentence reads “High-profile killings of Black men and women in 2020 highlighted the grave consequences of systemic racism in society.” It goes on to explain that “NYCRS [New York City Retirement Systems] launched a national campaign calling on 67 companies to match their public statements with concrete actions” to fix the problem. A section entitled “Climate Change” touts the way the fund was “driving GHG reductions forward at Ford” and convinced GM to “[curb] its emissions.” There is a section on the way NYCRS pressured Chipotle to end its mandatory arbitration clauses because such clauses tend to “favor companies and discourage employee claims”—a problem, of course, only if you are not on the side of the company. There is even a section on the way NYCRS fought for farmworkers at Wendy’s, who apparently had suffered “the dire consequences of COVID-19 and of systemic racism on farmworkers of color.”35


  A teacher, firefighter, or police officer who has a different view of whether systemic racism exists, and against which groups, has no way to opt out of the pension fund he or she has been forced to join. Indeed, in some retirement systems, even quitting your job will not allow you to terminate your membership in the retirement system that administers the pension fund.36 In this dystopian marriage, it really is “till death do you part.”


  The potential constitutional remedies here are much more limited, since refunding money or allocating funds won’t solve the problem. But the solutions are also straightforward: pension fund managers must stay out of politics altogether and focus on investing exclusively for pecuniary purposes. This approach solves not only the compelled association problem but the compelled speech and fiduciary breach problems. That may be bad news for the nuns and rabbis who have been counting on public sector pension funds to support their religiously motivated social proposals, but it is good news for pension fund members who rely on this income for financial security in retirement—and even better news for the Constitution, which rejoices at the decoupling of the political from the financial, of the social from the corporate, of the Church from the state.


  If ESG was the product of an arranged marriage brokered by Wall Street and social justice activists, the Constitution may end up being the party arranging the divorce.


  Chapter 8


  The Power of the Presidential Pen


  It’s no surprise that liberal politicians have been some of ESG’s strongest proponents. ESG-friendly politicians often co-opt pension fund money for political ends. However, that’s not the only power they have. Elected officials can also wield influence through executive orders, agency directives, and letter writing to pave the way for ESG asset managers to access the back door of corporate America and sometimes even shove those managers through.


  That’s exactly what President Joseph R. Biden, Jr., has done. The first thing he did when he took office was pick up his executive order pen. He used it to direct his federal agencies to revisit their rules with an eye toward making them more ESG friendly. There was no need for messy bipartisanship, congressional compromises, or involving the legislative branch at all. Why bother with the tedious, constitutionally approved method of making new laws when there is an army of federal bureaucrats at your disposal?


  On day one of his presidency, he lamented “the unbearable human costs of systemic racism” and mandated an “ambitious whole-of-government equity agenda.” To that end, he instructed every federal agency to “assess whether, and to what extent, its programs and policies perpetuate systemic barriers to opportunities and benefits for people of color,” among other things. He gave the agencies two hundred days to do so and report back.1


  The same day, he rejoined the Paris Agreement.2 He simultaneously issued another order, directing that all federal agencies “immediately commence work to confront the climate crisis.” This time, the agencies had thirty days to respond. Within a week, he issued yet another order, promising “bold, progressive action that combines the full capacity of the Federal Government with efforts from every corner of our Nation, every level of government, and every sector of our economy.”3 He charged every federal agency with appointing an “Agency Chief Sustainability Officer” and announced that the United States would be “promoting the flow of capital toward climate-aligned investments and away from high-carbon investments.”4 By May, his executive orders became even more specific, focusing federal climate efforts on the financial sector in particular.5 Through strokes of the executive pen, a Green New Deal that would never be approved by Congress would be pushed on corporate America through Wall Street, guided by the heavy hand of federal agencies at every turn.


  Following the orders of the new climate commander in chief, the government joined the ESG battle. For the most part, federal agencies were pleased to be conscripted into service.


  Heigh-Ho, Heigh-Ho, It’s Off to Woke We Go


  The Department of Labor was one of the first agencies to respond. At the time President Biden took office, the department had regulations that made it harder for retirement fund managers to do ESG investing. The existing Trump-era rule memorialized the DOL’s longstanding requirement that private pension fund managers consider only pecuniary factors when making investment, engagement, and proxy voting decisions.6 Less than two months after President Biden took office, the department announced that it would not enforce the rule. As a department representative explained at the time, the DOL sought to replace the existing financially focused rules with ones that “better recognize the important role that environmental, social and governance integration can play in the evaluation and management of plan investments.”7


  And replace the rules it did. In October 2021, the Biden administration proposed a new regulation that repealed the Trump-era rules and replaced them with one that encouraged ESG investing with retirement and pension fund money.8 The proposed rule pushed retirement fund managers to consider ESG factors such as “climate change” and “collateral benefits other than investment returns” when investing employees’ money. Indeed, it said that consideration of ESG factors was “often require[d].”9 The enacted version was slightly less radical; it says that investment managers “may” consider ESG factors, rather than requiring them.10 The overall message is still pro-ESG. It still represented a departure from the strict financial focus of the Trump-era rules.


  The Department of Labor, of course, is not supposed to be in the business of making environmental policy; it’s supposed to be protecting workers—their working conditions, their safety, their wages, and, in this instance, their retirement funds. The very reason Congress had asked the Department of Labor to oversee pension and retirement accounts was to ensure that the funds would have as much money as possible—not just because American workers are depending on it but because taxpayers will end up on the short end if the funds fall short. The statute that gives the Department of Labor the power to regulate private retirement funds, the Employee Retirement Income Security Act (ERISA) of 1974, was passed because when the carmaker Studebaker had gone belly up in the 1960s, its pension had gone bust.11 Assembly-line workers who had spent forty years at the company ended up penniless in retirement. Congress passed ERISA to create federal insurance for pension funds so that workers wouldn’t lose out. That means that if a company’s pensions are underfunded or a company goes bankrupt, taxpayers will make up the shortfall. But in return, companies providing retirement benefits are required to fund their pensions and invest the assets “solely in the interest of the participants and beneficiaries.”12 Allowing plan managers to invest for “collateral benefits” doesn’t just run afoul of this statutory language; it runs counter to the justification for allowing the Department of Labor to regulate pension funds in the first place.


  That’s not just my opinion, but the opinion of twenty-five state attorneys general. In January 2023, a coalition of twenty-five states and a handful of private businesses sued the Department of Labor.13 They alleged that the rule change allows large asset managers to “leverag[e] ERISA plans assets for nonpecuniary ESG purposes,” which violates ERISA and exceeds the department’s authority. In this case, the rule change isn’t just bad, but likely illegal. Only time will tell if the Texas court decides to use the Wite-Out on the presidential pen.


  The Securities and “Environmental” Commission


  The Securities and Exchange Commission (SEC) has been marching to the Biden administration’s ESG drum, proposing a bevy of new rules on climate and ESG issues. These rules, though couched largely in terms of “disclosures,” will not only create new burdens on corporate America but direct the flow of money to particular favored causes. The SEC has moved from being an agency that oversees investors and the companies they invest in to taking the wheel on how companies should behave and investors should invest.


  Take its proposed climate disclosure rule. The proposal—a staggering 534 pages long—would require publicly traded companies to disclose information on greenhouse gas emissions and risks related to climate change.14 Companies now have to do financial accounting; soon they will have to do climate accounting, too. The Wall Street Journal called it “one of the Biden Administration’s potentially most significant environmental actions to date.”15


  There’s a lot in there. Every company must disclose its own GHG emissions and that of the energy it consumes. Many companies would also have to disclose the emissions of every supplier, vendor, employee, and worker across its “value chain,” even if the company does not believe that such emissions are financially material. More specifically, the proposed rule would require any company that has pledged net zero goals to disclose its Scope 3 emissions and report on them in SEC filings such as its annual report.


  It’s the same clever two-step we’ve seen over and again: Step one, as we’ve seen, is for activist groups to pressure public companies to make high-level commitments to reducing their carbon footprint, reaching net zero twenty-five years from now, setting GHG targets, and so on. Step two is for the government to say, “Now that you, public company, have ‘voluntarily’ committed yourself to net zero, you need to make good on that promise by issuing detailed statements on every source of emissions connected in any way to your business.” When companies were making those pledges, they had no idea they were signing up for this level of scrutiny or potential liability. As the lone dissenting SEC commissioner, Hester Peirce, explained, companies will be in for a “rude awakening” once they learn that “they are going to be playing an entirely different game, at far higher stakes.”16


  The rule also requires companies to disclose whether climate change may affect more than 1 percent of any line item, such as revenue or debt, and explain the impact.17 Such requirements are not just burdensome but impossible to determine. Doing so requires speculation piled on top of speculation to guess what the climate trajectory will be, what the resulting regulatory landscape will look like in the United States and abroad, how third-party customers and suppliers are likely to react to such changes, and what the impact on any individual line item to a company’s business might hypothetically be. Is 1 percent of our customers in coastal areas, and might they cut back on their discretionary spending if the cost of flood insurance goes up? Will a property management company be forced to increase its costs by 1 percent for more frequent lawn mowing to help prevent wildfires? Will the EPA pass a regulation that increases fuel costs, therefore increasing my delivery costs? The resulting disclosures will have the appearance of being reliable, quantitative, data-driven figures but will really be little more than guesswork.


  That’s not the only regulation the SEC has been working on. It also proposed a rule requiring mutual funds to categorize their proxy votes into buckets including environmental justice; diversity, equity and inclusion; gender pay gap; and “other social matters.”18 The SEC claimed that the new categories were meant to help investors, but, as Commissioner Peirce explained, “The real interest in this kind of detailed voting information seems to come from activists and the ever-expanding population of ‘stakeholders,’ for whom proxy voting seems to be the fund’s highest purpose.”19 Commissioner Peirce noted that until 2003, proxy voting was by secret ballot; mutual funds did not have to disclose how they voted. Though there are pros and cons to this approach, at the time the original disclosure rule was pending, the heads of the two largest asset managers, Fidelity and Vanguard, jointly penned a Wall Street Journal piece raising at least one legitimate concern:


  Requiring mutual-fund managers to disclose their votes on corporate proxies would politicize proxy voting. In case after case, it would open mutual-fund voting decisions to thinly veiled intimidation from activist groups whose agendas may have nothing to do with maximizing our clients’ returns.20


  Commissioner Peirce called this prediction “prescient,” explaining that since the original disclosure rule was enacted, “activists of every stripe can use the fact that funds have to publish their votes to increase their leverage through intimidation and negative publicity.”21 She warned that additional disclosures would serve only to give these activists more ammunition to further politicize the corporate ballot box. The SEC enacted the rule anyway.22 President Biden is no doubt pleased.


  In 2022, the SEC also proposed a pair of new rules imposing new disclosure and naming requirements for ESG funds.23 The rules are meant to combat greenwashing and make sure that funds that are capitalizing on the coveted ESG marketing moniker are doing enough to push ESG goals. They require any sustainable fund to disclose the GHG emissions of its portfolio and any impact fund to detail its progress toward achieving its goals. The rules also contain what Commissioner Peirce termed the “nag rule,” requiring funds that want to use the ESG label but do not screen their investments to engage in a sufficient amount of “nagging” of corporate America; such funds would be required to advocate for “one or more specific ESG goals to be accomplished over a given time period,” ensure that the goals are “measurable,” and initiate an “ongoing dialogue with the issuer regarding this goal.”24


  The SEC has justified this new wave of pro-ESG regulations by claiming that it is merely responding to investor demand.25 But it’s not; it’s driving behavior. Take the climate disclosure rules, for example. Businesses will be forced to “disclose” board oversight of climate-related risks, including identifying specific board members or committees responsible for overseeing climate issues, detailing board members’ expertise, describing the process and frequency of discussions about climate risk, explaining whether it considers climate issues as part of its business strategy, and on and on. There are similar “disclosure” requirements for management. As Commissioner Peirce explained, these requirements “almost certainly will affect the substance of what companies do” and shift companies’ focus away from their business and toward climate-related goals.26 That’s the point.


  The same is true of the rules requiring asset managers to categorize votes by ESG issue, make fund-level GHG disclosures, and make detailed disclosures about corporate engagements. No fund will want to end up on the “wrong” side of history and expose itself to activists, so it will vote in favor of ESG proposals knowing that its vote will be disclosed. No ESG fund will want to check the “no” box when answering whether it has a specific engagement strategy, so it will create one. According to Commissioner Peirce, it’s all part of a “troubling trend of not-so-subtle coercion through disclosure mandates.”27


  The SEC has also promoted ESG in more informal ways. Shortly after President Biden took office, it launched an enforcement task force “focused on climate and ESG issues.”28 It also issued a bulletin for investors, highlighting the popularity of ESG funds and offering advice on how to invest in them.29 And it issued a legal bulletin making it easier for activist shareholders to get proposals onto the ballot: the existing rules did not allow shareholders to propose resolutions related to ordinary business operations; the new one allows shareholders to do so if the proposal focuses on a “significant social policy.”30 All of these efforts have opened the floodgates for ESG activists and ESG-aligned asset managers to accrue funds and then use them to impose their worldview on corporate America.


  This activism has taken a toll on the agency. If it sounds like a lot of rule making, it’s because it is. As of October 2022, the SEC had more than fifty proposed rules on its agenda.31 It proposed twenty-nine new rules in 2022 alone, more than twice the previous year and more than it had in any of the previous five years.32 As a result, an SEC Office of the Inspector General report warned that SEC staff were having trouble keeping up with the breakneck pace and raised concerns about their ability to do other “mission-related work,” such as protecting investors from fraud, “because of the increase in the SEC’s rulemaking activities.”33 The SEC, it turns out, was so focused on climate change rules and ESG regulations that it didn’t notice SBF’s multibillion-dollar crypto fraud happening right under its nose.34


  The problem is not just with the SEC. Every government agency is now tasked with fighting climate change and systemic racism as part of its agency mission statement, just as every corporation in America is tasked with amending its corporate charter to do the same. The result is similar: just as the calls for all corporations to advance ESG goals have resulted in a kind of bland corporate sameness where every corporation issues the same PR statement every time a social injustice occurs, every federal agency must now march uniformly toward net zero and social justice goals. Whereas the Department of Veterans Affairs was once tasked with “car[ing] for those ‘who shall have borne the battle,’” it must now care for veterans and fight climate change and support women-owned businesses.35 Whereas the US Patent Office once awarded patents to “foster innovation, competitiveness, and economic growth,” it must now work to foster innovation and advance equity and fight climate change.36


  By requiring every agency to be a mini-EPA, the Biden administration has not only undermined the EPA itself but has diluted all of the other agency’s missions and prevented it from carrying out the missions Congress created it to do. “We Are Not the Securities and Environment Commission,” Commissioner Peirce titled one of her recent remarks, “At Least Not Yet.”37


  He Who Regulates the Gold Makes the Rules


  There’s another little-known federal agency that is playing a big role in allowing ESG to go unchecked: the Office of the Comptroller of the Currency (OCC). The agency is tucked inside the Department of the Treasury and is tasked with regulating US banks.38 Per the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010, the OCC’s mission is, among other things, to ensure “fair access to financial services.”39 Like many other laws, it lets the agency concerned make specific rules and take enforcement actions to carry out its mission.


  In the waning days of the Trump administration, the OCC did just that. The agency passed a rule preventing banks from refusing to serve entire categories of customers they found politically or morally unsavory.40 It said that “fair access” means that banks have to evaluate customers individually, not make blanket refusals to serve, say, coal-mining companies, gun manufacturers, or whatever the socially unfashionable cause du jour may be.41


  It was meant to end what the Electronic Frontier Foundation has called “financial censorship,” which is the ability of behemoth banks to use their financial power to impose their social mores on US businesses.42 The regulation, it should be noted, applied only to banks with $100 billion or more in assets. These are the banks with major power in financial markets. As ESG proponents know, access to banking services from major financial institutions is a critical part of any business—if a business can’t open a bank account, process credit card payments, or get lines of credit, it can’t exist. Last winter, the Girl Scout who knocked on my door to sell cookies told me I could pay via app; we’re long past the days when an entrepreneur or small business can survive using cash alone. Cutting off banking services is a death blow, and one that can be delivered without political or market accountability.


  Indeed, to the extent that there is accountability, it is pressuring banks to act in the other direction—to deny fair access to banking services through politicized banking policies. That’s because banks are rewarded for politically biased lending, since refusing to do business with “unethical” companies raises their own ESG scores, regardless of whether the customer would have been profitable for the bank and its shareholders or not.


  This was not a hypothetical concern. As the rule makers noted, both for-profit and nonprofit activists had been pressuring banks to cut off disfavored businesses on both sides of the political divide. Abortion clinic operators, adult entertainers, and condom-manufacturing start-ups, for instance, had reportedly been refused banking services due to the nature of their businesses.43 On the other side, ESG activists pressured banks to debank rifle makers, private prison operators, large agricultural businesses, and, of course, the US fossil fuel industry. In many instances, the banks complied.


  The rule makers were particularly concerned because the banks didn’t just cut off lending—which could theoretically be justified as a concern about mitigating financial “risk”—but all banking services, including advisory services. The goal was to punish certain businesses, to deprive them of the banking services their businesses needed. Sometimes, at least in the energy industry, a bank would make an exception—but only if the customer convinced it that it would control carbon emissions sufficiently or was located in a jurisdiction committed to international climate agreements. The OCC was having none of it.


  Climate change is a real risk, but so is the risk of foreign wars caused in part by US energy dependence and the risk of blackouts caused by energy shortages. Furthermore, balancing these risks is the purview of Congress and Federal energy and environmental regulators. It is one thing for a bank not to lend to oil companies because it lacks the expertise to value or manage the associated collateral rights; it is another for a bank to make that decision because it believes the United States should abide by the standards set in an international climate treaty. Organizations involved in politically controversial but lawful businesses—whether family planning organizations, energy companies, or otherwise—are entitled to fair access to financial services under the law.44


  The drafters also expressed concern that once banks were allowed to engage in political discrimination, the temptation for self-interested politicians to push them to do so would prove too great. They pointed to the now-discredited 2013 “Operation Choke Point,” through which the Department of Justice had pressured banks to close the accounts of disfavored businesses—firearms dealers, payday lenders, telemarketers—on a sweeping, industrywide basis, without any proof of individual wrongdoing.45 It’s much easier to ask big banks to drop customers as a “favor” to the DOJ, after all, than it is to prosecute individual cases of alleged fraud. And so long as the private sector is acting “voluntarily,” government can conscript it into doing its dirty work without having to worry about tedious notions such as due process, constitutional rights, or even letting customers know the real reason their account was closed. Eventually, the DOJ shut the operation down, acknowledging that it had been “a misguided initiative.”46 But so long as banks remained free to discriminate, the temptation for politicians to use banks as a political sledgehammer remained. The new rule put an end to that possibility.


  But the new rule did so by taking the sledgehammer away from everybody—not just politicians, but ESG activists, too. They were outraged. Leveraging the enormous power of banks—through corporate engagements, shareholder proposals, and organizations such as the Net-Zero Banking Alliance—was critical to their strategy of directing the flow of capital toward their social goals. The public submitted thirty-five thousand comments on the rule; more than thirty-two thousand of them were negative. The OCC enacted it anyway.


  But after President Biden’s executive orders, that all changed. Less than two weeks after Biden was sworn into office, the OCC reversed course. It announced that it had “paused” the rule, allegedly to “allow the next confirmed Comptroller of the Currency to review the final rule and the public comments the OCC received, as part of an orderly transition.”47 The agency cautioned banks that its toothless “supervisory guidance” requiring fair access to banking services remained in effect, but many in the banking industry understood the decision as an indication that the rule would be reversed.48 Since then, the OCC has released new guidance that not only allows but encourages banks to “consider climate-related financial risks as part of the underwriting and ongoing monitoring of portfolios.”49 That’s bank regulator speak for “charge higher interest rates to businesses that aren’t environmentally friendly enough.”


  And so ESG activists have continued to pressure big banks to censor and discriminate, and censor and discriminate they have. The impact has been felt. In 2021, for example, the website OnlyFans announced that it would start banning sexually explicit content in response to pressure from “banking partners” and “payout processors,” only to reverse the decision days later following a massive backlash.50 (As an aside, given the ESG movement’s generally leftist bent, you’d be forgiven for thinking that porn companies would not be at the top of the ESG movement’s naughty list. But that belief would be wrong. “Porn Is Worse than Pollution in Ethical Investing Portfolios,” according to a Bloomberg report.51 ESG funds sometimes even screen out abortion providers. There really is no standard definition of what’s in and what’s out, even within the world of ESG.52)


  Of course, the bank censorship hasn’t been limited to the adult industry. In September 2022, the Wall Street Journal reported that Black Rifle Coffee Company had been prevented from opening an account at Chase because of its controversial pro-veteran, pro–Second Amendment messaging and that several major banks had refused to help it arrange an initial public offering—despite its $233 million in annual revenue.53 The following month, PayPal made headlines after it updated its terms of service to prohibit transactions that involved the “sending, posting, or publication of any messages, content, or materials” that PayPal, at its sole discretion, finds objectionable.54 The penalty was a $2,500 fine, which PayPal could take directly from users’ accounts. After public backlash, it backtracked on the fine when it came to “misinformation” but stood by its policy of fining users for speech it deems intolerant.55 And there’s nothing stopping PayPal, Wells Fargo, or Bank of America from slipping such language back into its fine print once the spotlight dims.


  So through the OCC’s somewhat obscure rule-making and guidance-issuing process, the Biden administration has handed ESG activists their sledgehammer back. Banks, like asset managers, are simply one more tool that politicians can manipulate to further political agendas that Congress would never enact. “He who has the gold makes the rules,” I wrote in Woke, Inc. That might have been an oversimplification; the banks have the gold, but it’s the OCC that writes the rules. And when it decides not to enforce them—or, worse, to coerce the banks into doing their political bidding—the big banks truly wield the power to enact the social policies that all of us must follow.


  He Who Can Deny Insurance Coverage Makes the Rules


  Banking, of course, is just one aspect of running a business. Another is insurance. That’s also highly regulated—there’s a Federal Insurance Office (FIO)—so the government already has its fingerprints all over it. The Biden administration took note. As with banking, the administration has enlisted the Federal Insurance Office to push insurance companies to discriminate against politically disfavored industries. The difference is that the FIO has been even more open about its ambitions.


  When it came to pulling the plug on the OCC’s fair access rules, the Biden administration didn’t expressly say that it wanted banks to discriminate against coal companies, private prisons, or conservative coffee chains. It didn’t have to. It simply paused the rule that would have prevented it. Even its climate-specific guidance document—the one that tells banks to charge more to fossil fuel producers—is couched largely in terms of “financial risk” and justifies its policies in terms of the risk that climate change poses to banks, rather than the other way around.


  The FIO, by contrast, has been bolder. Shortly after President Biden took office, he instructed the FIO to “assess climate-related issues.” And assess it did. A few months later, the FIO announced its “initial climate-related priorities.” Among them was a plan to “leverage the insurance sector’s ability to help achieve climate-related goals.” The FIO explained that “the insurance sector has the ability to shape industries, products, and practices” and “can influence climate-related activity of other sectors of the U.S. economy.” The Biden administration therefore sought to use insurance companies to “help achieve national climate-related goals,” including through underwriting activities—i.e., by asking insurance companies to deny (or charge more for) insurance of blacklisted, high-carbon industries.56 As one commentator explained, “It may be that the FIO will seek to have insurers serve as private regulators (similar to private attorneys general)” who could enforce the administration’s priorities across corporate America by granting or denying coverage to favored or disfavored businesses57—except that these private regulators would operate behind the scenes, under a standardless regime, elected by no one and accountable only to themselves. Sounds great, right?


  The insurance industry got the memo. Two months after the Biden administration asked the FIO to make climate assessments, eight major insurers created the Net-Zero Insurance Alliance.58 The goal of the organization, according to its leader, the CEO of the French underwriting firm AXA, is to have “all the insurers applying a methodology to only underwrite companies directed toward climate transition and not to the dark ages of burning coal.”59


  Initially, the Net-Zero Insurance Alliance and its promises to underwrite society’s way out of climate catastrophe didn’t appeal to US insurance companies. So naturally, ESG activists sought to force the issue. They filed shareholder proposals at the Travelers Insurance Company, Chubb, and The Hartford to deter the companies from covering new fossil fuel projects.60 The companies objected to putting those proposals onto the ballot, but, aided by the SEC’s new guidance allowing proposals that focus on a “significant social policy,” the SEC forced them through.61 Although the proposals were ultimately voted down by shareholders, other climate proposals have gained more traction.62


  The FIO has been advancing similar goals in parallel. In 2022, the FIO announced that it had joined the Network of Central Banks and Supervisors for Greening the Financial System (NGFS), an organization comprised of government entities “committed to . . . mobilising mainstream finance to support the transition toward a sustainable economy.”63 Its entire purpose is to use financial institutions and insurance companies to fight climate change; it’s not to crunch numbers in a politically neutral way to ensure that insurance companies stay solvent, have enough liquidity to pay claims, or avoid taking on too much risk. When the federal insurance regulator announces its intent to “green” the sector, insurance companies know what they’re supposed to do.


  All this pressure has been working. Peabody Energy, the largest coal company in the United States, told its investors that “insurance companies and large investors are curtailing or ending their financial relationships with fossil fuel–related companies,” which has had “adverse impacts”on coal producers.64 In 2020, one survey estimated that coal companies were facing insurance hikes of 40 percent.65 A 2022 report found that new coal-mining projects are “‘effectively uninsurable’ outside China” because so many insurance companies are refusing to provide coverage.66


  Fossil fuel producers aren’t the only ones feeling the pinch. Insurance companies have also threatened to pull coverage from contractors such as construction companies and shipping companies unless those companies promise that they will not use their trucks to transport coal, do construction work on a mine, or otherwise provide services for the fossil fuel industry.67 Companies are now guilty by association, rendered uninsurable unless they recant their affiliation with any client connected to the fossil fuel industry and pledge fealty to net zero goals.


  What’s next? Should Caterpillar refuse to sell bulldozers to mining companies (or lose its banking services)? Should Kroger refuse to buy produce from farmers who use fertilizer (or be charged a higher interest rate)? Should McDonald’s refuse to sell a Big Mac to an oil rig worker (or lose its property insurance)? If Madison Square Garden can use facial recognition technology to deny entry to law firm workers who are suing the company, it can use that same technology to deny entry to executives or workers associated with fossil fuels, private prisons, debt collectors, Comcast, Facebook, or whoever.68 We’re one creative ESG proposal away from coercing companies to blacklist any potential vendor, customer, or supplier the proponent dislikes. And the government isn’t merely turning a blind eye to this radical perversion of democracy but using its power to make sure ESG proponents get the job done.


  Major Questions Deserve Major Deliberation


  The current scenario is bleak, but there is reason for hope. All of these executive orders, agency announcements, bulletins, guidance, and rules are not legislation; they are workarounds to avoid having to pass legislation. But that also means that they’re subject to greater scrutiny, particularly after the Supreme Court decided West Virginia v. Environmental Protection Agency et al. in June 2022.69


  Here’s what happened: the Clean Air Act of 1963, a statute passed by Congress, gives the EPA the power to make rules to limit pollution from power plants. Since its passage fifty years ago, the EPA has understood this to mean that it can set standards to make power plants operate more cleanly. Under the Obama administration, however, the EPA decided to go a step farther: it passed rules that set the emissions standards for coal plants so low that they couldn’t meet them, even with the best possible technology. Instead, the plants would have had to transition to natural gas or renewables, shut down, or purchase emissions “credits.” The White House stated that the rule would “drive . . . aggressive transformation in the domestic energy industry.”70 It would have cost billions of dollars in compliance costs, increased electricity rates by 10 percent, and reduced US GDP by a trillion dollars by 2040. It was a big deal.


  The Supreme Court struck the rule down. It did so based on what’s called the “major questions doctrine.” That doctrine says that major policy questions—the type that have “vast economic and political significance”—are reserved for Congress, for actual legislation, subject to the deliberative process and checks and balances—at least unless Congress “clearly” states otherwise. The doctrine has long-standing roots: As Chief Justice John Marshall explained in 1825 in Wayman v. Southard, “important subjects . . . must be entirely regulated by the legislature itself”; Congress can allow executive agencies only to “fill up the details” of provisions Congress itself enacts. In West Virginia v. EPA, the EPA wasn’t just “filling up the details” when it decided that coal plants needed to move to renewables, it was forcing a radical transformation of the entire US energy industry. There was certainly no “clear statement” granting the EPA that authority. Therefore the regulation was invalid. An agency cannot “‘work around’ the legislative process” when it comes to “a question of great political significance,” Justice Neil Gorsuch explained in his concurring opinion.


  Under this reasoning, many, if not all, of the executive actions in this chapter are likely invalid, too. When Congress created the Federal Insurance Office, it gave it the power to “monitor all aspects of the insurance industry” to identify issues “that could contribute to a systemic crisis in the insurance industry or the United States financial system.”71 There’s no reason to think that it intended to allow the FIO to use insurers as its climate goons, granting and denying insurance coverage to unofficially enact the sitting president’s political goals. There’s equally no reason to think that Congress’s grant of power to the SEC to make rules “for the protection of investors” included the power to transform itself into the climate change police.72 Think about it this way: if even the EPA is not allowed to regulate outside the bounds of a broad environment-related statute in the name of fighting climate change, there is little doubt that the SEC, OCC, FIO, and DOL can do so instead.


  In some ways, the irony is palpable: the very reasons President Biden has invoked to justify enlisting federal agencies to further his political agenda—that the climate crisis is profound and potentially catastrophic, that not “closing racial gaps” would cost the United States “$5 trillion in gross domestic product over the next five years”—are the very reasons that he isn’t allowed to do so.73 But the principles exist for good reason. The issues are too big, too consequential. Political issues of this magnitude are supposed to be reserved for Congress, for the people we elect to high office through a process in which every citizen, rich or poor, has one vote. Big policy issues aren’t supposed to be decided by agency bureaucrats, spurred into ping-ponging administrative rule making by presidents of varying political persuasions or by the private financial actors they nudge into action. And after West Virginia v. EPA, it looks as though the Supreme Court may be the institution that ensures it will stay that way.


  Chapter 9


  How ESG’s Efforts to Save the World Are Hurting It


  I feel bad for those who get fucked by it. By this dumb game we woke westerners play where we say all the right shiboleths [sic] and so everyone likes us.”


  I didn’t know it at the time, but when I was writing Woke, Inc. a couple of years ago, I was writing about Sam Bankman-Fried, otherwise known as SBF. He wrote those words to explain to a Vox reporter how he had built a cryptocurrency empire on empty promises of virtue and wealth.1


  What you are about to read is not a story about hypocrisy, it is a story about fraud—one that was made possible by ESG-infused virtue signaling. For a movement that was born to contain negative externalities—meaning the harm that one’s economic actions impose on others—this is one of the great harms that it instead perpetuates: widespread fraud.


  One well-known ESG rating firm,2 Truvalue Labs, owned by FactSet, gave FTX a higher governance score than ExxonMobil.3 However, the CEO who replaced Bankman-Fried, John J. Ray III, said that the company had had more problems than when he had taken over Enron after its collapse: “Never in my career have I seen such a complete failure of corporate controls and such a complete absence of trustworthy financial information as occurred.”4 How a once-in-a-generation financial catastrophe waiting to happen could be praised for its high ESG scores is a puzzle worth diving deeper into.


  SBF was the face of a philosophy called effective altruism, which is basically extreme utilitarianism: religiously pursuing whatever maximizes the world’s long-term happiness. He grew up studying thinkers such as Jeremy Bentham and Peter Singer. As a young grad student at MIT, he met the philosopher William MacAskill, who convinced him that instead of pursuing a career in animal welfare, he ought to make as much money as possible so he could give it all away.5 SBF married that theory with another about mixing moral and financial value. He and his cryptocurrency exchange, FTX, brought ESG values to crypto, legitimizing a lawless industry and propelling it into the mainstream.


  The Miami Heat played in the FTX Arena. Larry David promoted the company in a Super Bowl ad.6 FTX sponsored a crypto conference attended by stars such as Katy Perry and Orlando Bloom; SBF moderated a panel on regulation featuring Bill Clinton and Tony Blair. FTX stood for the “governance” part of ESG—it was the good guy, the one pushing for responsible regulation, civilizing the Wild West of cryptocurrency; the one you could trust. NBA superstar Steph Curry affirmed that in a commercial, saying “I’m not an expert and I don’t need to be. With FTX, I have everything I need to buy, sell, and trade crypto safely.”7


  Wasn’t there an environmental problem with branding a crypto exchange as an ESG darling? Crypto mining burns a massive amount of energy, accounting for up to 1.7 percent of all electricity usage in the United States.8 FTX found the perfect solution: supermodel Gisele Bündchen signed on as its top ESG advisor. In an interview with Forbes, Bündchen spoke about how crypto would give everyone access to the financial system: “If this can make investing more inclusive, I think that’s great.” “We’re giving millions each year to launch sustainability related initiatives both through carbon offsets but also through research and development on new technologies that can help mitigate climate change,” SBF added, throwing in a few lines about inclusivity for good measure.


  The interviewer got the point: “It’s great that you’re building this company with the environmental impact and inclusion in mind.” She wrote that FTX was working to provide solar energy in the Amazon.9 Its efforts to promote inclusion extended even to racial equity. FTX established its US headquarters in Chicago, contributed to guaranteed basic income programs, and gave underserved minorities access to the riches of crypto. Mayor Lori Lightfoot was ecstatic: “This is a mechanism and a tool to bring traditionally underrepresented and ignored populations into the world of crypto so they can take ownership and control of their own financial destiny. I think the sky is the limit.”10 Everyone’s conscience was appeased, and greed was free to take over. Bündchen and her then husband, Tom Brady, filmed a commercial calling their celebrity friends and asking “Are you in?”11 Shaq made one revealing that he, too, was all in—“Are you?” he asked the viewer.12


  For too many, the answer was “Yes.” Lured by big names and pretty words, millions of people trusted FTX with their money. And then, as SBF assessed the situation, they got fucked.


  FTX went bankrupt overnight, and more than $8 billion of customer funds went missing. The collapse began when CoinDesk reported on a leaked document revealing alarmingly close connections between FTX, SBF’s crypto exchange, and Alameda Research, his crypto-trading hedge fund run by his girlfriend. More than half of Alameda’s $14.6 billion in assets consisted of coins FTX had minted, such as FTT—Monopoly money that had value only because Alameda had bought most of it and assigned it a value.13 Essentially, it turned out that both of SBF’s crypto firms were worth a lot only because each said the other was worth a lot.


  The CEO of a rival crypto exchange, Binance, suddenly announced that he was liquidating his entire $529 million holding of FTX’s proprietary coin.14 Then everyone else realized that the currency was in free fall and rushed to dump it at any price. FTT cratered. FTX and Alameda had both borrowed real money, heavily using FTT as collateral. By the time everyone else saw what was happening and tried to withdraw their funds from FTX, there was no money left.


  Where did the missing $8 billion go? After all, FTX was supposed to be holding its customers’ money, not gambling with it; banks are allowed to lend out clients’ money, but exchanges are supposed to hold on to it. To call what happened a run on the bank overlooks the crucial fact that FTX was not a bank. For it to lend or invest its customers’ money was simply theft.15 The day before the collapse, SBF had tweeted investors to assure them that the money was there: “We don’t invest client assets.”16 Afterward, in an overly candid interview with a Vox reporter with whom he’d assumed he was having a friendly chat, he revealed that FTX had lent its clients’ funds to Alameda, which had then gambled with it and lost. Alameda had also loaned $4.1 billion to FTX executives.17 “Sometimes life creeps up on you,” he observed philosophically.18


  Reuters reported that FTX employees and SBF’s parents had bought more than $300 million worth of property in the Bahamas, often in their personal names.19 His parents, professors at Stanford Law School, had been heavily involved in his environmental efforts and other charitable work. That charity extended to politics: SBF and other FTX executives had donated at least $40 million to Democrats during the 2022 midterm campaigns and $23 million to Republicans.20 SBF claimed that he had made additional “dark money” donations to GOP candidates that he had hidden from the media to avoid upsetting reporters.21


  Basically, he tried to buy everybody. He even funded a program at Vox. That was why he revealed so much to its reporter; he must have thought she was on his payroll. SBF did interviews with all his media friends to try to talk his way out of prison, painting himself as a naive young idealist who simply couldn’t keep track of all the big numbers.22 Then he was arrested.


  You have to understand that SBF isn’t a hypocrite; he is a fraud. His cynical recitation of ESG truisms was an essential part of his fraud. It allowed him to position FTX as the face of crypto good governance when the company didn’t even have a board of directors and had never been audited.23 Meanwhile, much of his lobbying for crypto regulation was really about burdening his competitors in decentralized finance (DeFi); in an exchange that uses the blockchain to exercise group control over transactions instead of centralized control, it would actually have been impossible for a middleman like SBF to steal his clients’ money. When a captain of industry calls for regulation of himself, always read the fine print.24


  But the details didn’t matter; only the appearance of virtue, the aura of sustainability and governance that FTX wrapped itself in like a cloak, mattered. SBF realized that we now inhabit a world in which if he chanted enough trendy buzzwords such as sustainability, inclusivity, and equity, it didn’t matter whether his company actually had any good governance practices; the words are all many people are looking for, and their meanings are often vague and subjective anyway. In fact, that was how he got his governance rating from Truvalue, which brags that it “applies AI-driven technology to over 100,000 unstructured text sources . . . to provide daily signals that identify positive and negative ESG behavior.”25 SBF’s pleasing patter about ESG was literally all that mattered to the rater. He reduced the game to its essence.


  It was the exact same game I talked about in Woke, Inc.: Pretend you care about something other than profit and power, precisely to gain more of each.26 At the time, many people told me I was stating the obvious. Yet more than enough people still fell for the ruse under the name ESG and lost their life savings with FTX, so the point bears repeating.


  “ESG has been perverted beyond all recognition,” SBF told Vox. The natural reaction is to think “Yeah, and guys like you did that.” But that misses the point. SBF saw everyone else playing the ESG game and decided he might as well play it, too. So he studied the game, distilled it to its central principles, and ruthlessly applied them to maximum effect. He didn’t just exploit ESG; he was its product. The two perverted each other beyond all recognition. Sam Bankman-Fried saw the moral emptiness of woke capitalism and decided that in the absence of meaning, there was nothing left but the pursuit of power. In another life he might have spent his days fighting factory farming and debating the fine points of Bentham’s felicific calculus. In a better system, he might have come to possess some of the goodness he pretended to; in this one, he became a nihilist.


  Economists have a technical term for what everyone else thinks of as “That’s not a me problem. That’s a you problem.” It’s called negative externalities, harm your actions impose on others without any cost to yourself. SBF both became a negative externality of ESG and passed negative externalities on to all his customers. At their best, that’s the kind of thing stakeholder capitalism and its incarnation as ESG are trying to prevent.


  I know that many supporters of ESG are sincere. That very sincerity prevents them from seeing that many people who mouth the same words are insincere, that there are countless parasites using the true believers as cover. The true believers count their numbers and calculate how much good they’ll do, but they have only half the equation; they can never reliably identify all the frauds in their midst and measure their cost. And the more power their cause gains, the more frauds flock to it and the more frauds it creates.


  What’s worse, the ESG movement has installed a system that incentivizes virtue signaling, making it trivially easy for wolves in sheep’s clothing to rise to the top. ESG faces a paradox: the most virtuous people are the least likely to advertise it, so a financial system that focuses on rewarding virtue will really just funnel resources toward those who master self-promotion.


  The central claim of ESG advocates is that companies will be rewarded in the future for their investments in ESG now. What they fail to see in stories such as that of FTX are the reasons companies might be punished for it.


  The ESG Energy Crisis


  The writers of the Will Smith movie I Am Legend decided that a good way to convey a postapocalyptic setting would be to set gas prices just below $7 per gallon. In March 2022, the price in some parts of California exceeded that,27 then soared even higher during the summer. This is not the apocalypse, I think, but we may be hearing the hoofbeats of one of its horsemen in the distance. Whether Famine arrives is up to us.


  ESG policies that attempt to accelerate the “energy transition” have strangled fossil fuel production without providing any reliable replacements, meaning that the world is simply transitioning from having energy to not having it. We have jumped off an energy cliff hoping that the fall will give us an incentive to build the perfect parachute. Now the ground’s coming up fast. The tough question we face is whether to pull all the parachutes we already have—ones with ugly names such as oil, nuclear energy, and natural gas.


  I don’t need to give you stats to tell you that we’re in an energy crisis. You’re aware of that. You saw it every time you went to the gas station in 2022; you see it every time you pay your electricity bill. I can’t predict the short-term future; maybe there’ll be a recession that’ll temporarily lower demand for oil and therefore its price. But the likely trend for the next couple of decades is that energy prices will go up as the world’s appetite for energy outstrips its supply.


  As I pointed out in a letter to Chevron’s CEO, global energy consumption has grown by 2 percent per year over the last decade, yet fossil fuel production is not keeping pace even though fossil fuels still meet 82 percent of the world’s energy demands; thanks to ESG pressure, capital expenditure on them has been cut in half since 2014. Leading analysts argue that we must increase oil and gas expenditures by at least $1.2 trillion by 2030 to support global economic growth. In the absence of proper investment in our main energy sources, with too many mouths to feed, prices must go up.28


  That trend has been partially masked recently by President Biden’s liberal use of the Strategic Petroleum Reserve, but that day has passed, as have the midterm elections. When he took office, the reserve held 638 million barrels of crude oil. Now, two years later, it has plunged below 389 million barrels—about a 40 percent decrease, the vast majority of that in 2022.29 This is, in terms that ESG supporters might appreciate, not sustainable. If market conditions remain similar and our reserves are empty, prices must go back up. A bullet wound can’t be treated with a Band-Aid.


  Recognizing the problem, the White House has said it hopes to refill the Strategic Petroleum Reserve if the price of crude oil falls to around $70 per barrel.30 A couple of years earlier, Senate Democrats blocked President Donald J. Trump’s attempt to fill the reserve at $24 per barrel, bragging that they had stopped a “$3 billion bailout for big oil.”31 The ESG movement trumpeted that victory over the fossil fuel industry back then, but now that it’s clear to everyone that it was a Pyrrhic victory, it has been forgiven and forgotten. Buying oil when the price was low would actually have been a bailout for our near-future selves, but ESG-colored glasses prevented too many people from seeing the obvious. ESG has created a rigid rule that any expansion in the production or purchase of fossil fuels is automatically bad, and, like most rigid rules incapable of responding to specific circumstances, it has terrible consequences when it meets reality.


  Of course, ESG advocates will say that I’ve placed the blame for the world’s energy woes at the feet of environmentalists, Biden, everywhere but where it really belongs: Vladimir Putin. The proximate cause of the spike in global energy prices in 2022 was obviously Russia’s invasion of Ukraine, which destabilized oil and gas supply chains around the world. Russia is the third largest oil producer in the world, responsible for 12 percent of the global crude oil supply.32 It’s the largest exporter of natural gas by a wide margin, and its biggest customer is Europe: in 2021, 45 percent of the natural gas the European Union imported came from Russia.33 When the West imposed punishing sanctions on Russian energy, it punished itself equally.


  That was why President Biden took care to dub high gasoline prices “Putin’s price hike.” But it was everyone’s price hike, since the world had knowingly put itself at Putin’s mercy. The war was not a black swan event, quite the opposite: Putin had been invading Ukraine for seven years, beginning by taking Crimea and parts of the Donbas with soldiers in unmarked uniforms. The world had dubbed them “little green men”; Putin had even admitted that they were Russian soldiers after annexing Crimea.34 This time he simply sent a lot of reinforcements and had them wear Russian uniforms. ESG advocates insist that the current energy crisis is a black swan event caused by an unpredictable madman, yet Vladimir Putin is an entirely predictable madman.


  There’s a deeper problem that’s even worse: not only did the West fail to account for the possibility that Russia would renew its assault on Ukraine, but its addiction to Russian energy played a role in causing that new invasion.


  Putin knew how reliant Europe was on Russian oil and gas and therefore knew he would wield great leverage over the entire West if he started a war, enabling him to limit NATO’s military and economic intervention. That gave him some of the confidence necessary to pull the trigger on the 2022 invasion. This is not armchair speculation. German justice minister Marco Buschmann recently said, “Knowing what we do today, the decision to pursue Nord Stream 2 following the annexation of Crimea in 2014 was Germany’s contribution to the outbreak of the war in Ukraine.” By continuing to build the Nord Stream 2 pipeline after Russia’s first invasion, Germany sent an unmistakable signal that it was desperate enough for Russian gas to overlook an attack, clearing the way for war. As Buschmann put it, Germany—along with other Western nations, I’d add—must confront this truth directly and draw the right conclusions from it.35


  What are the right conclusions? They vary depending on the eye of the beholder. ESG advocates will argue that we should have shunned fossil fuels in favor of renewables even sooner to prevent the global energy supply from being held hostage by a warmongering dictator. One weakness of that approach is that it would have just moved the West’s window of vulnerability sooner, prompting an earlier assault. But more fundamentally, the fact of the matter is that wind and solar energy sources aren’t ready to replace fossil fuels anytime soon.


  Germany is a prime example. It provides a good extended case study, an object lesson of ESG’s negative externalities. In 2010, it embarked on the world’s most ambitious plan to transition to renewable energy: the Energiewende, or energy turnaround. Germany spent about €200 billion on renewable energy sources between 2013 and 2020.36 Since the start of its effort, solar and wind power’s contribution to its electricity supply has risen from 8 percent to 31 percent.37


  But the wind doesn’t always blow, and the sun doesn’t always shine. Modern battery technology falls miserably short of being able to store enough renewable energy during the upswings to fill in during the downturns; we’re maybe ten years away from being able to do that, in the same sense that we’re always ten years away from developing fusion. To meet baseload energy requirements to provide a firm backdrop for consumers, countries that depend on wind and solar power turn to natural gas, the cleanest fossil fuel by far. That led Germany right into Russia’s hands. Germany is the forty-eighth largest producer of natural gas but the eighth largest consumer.38 Nord Stream 1 was the Russian lifeline propping up Germany’s dreams of renewables. To keep the dream alive, it had to approve the construction of Nord Stream 2 in spite of Russia’s first invasion of Ukraine.


  The Trump administration placed sanctions on the Russian companies building Nord Stream 2 as it neared completion. Germany and Russia found a creative way around them: a German state government set up a foundation through which the Russian energy giant Gazprom could reroute more than €165 million to finish the pipeline. Not only was the new money launderer sheltered by the aegis of the German government, but it also had an impressive name: the Foundation for the Protection of the Climate and Environment.39


  Vladimir Putin gave ESG a new meaning: Export Soviet Gas. Europe’s reliance on that gas gave him the leverage to invade Ukraine a second time with more force.


  Germany is belatedly weaning itself off Russian energy. After much debate, the country begrudgingly extended the life span of three nuclear plants that had been due to be shut down, over many Green Party members’ vocal objections.40 But that’s a drop in the bucket. So the world leader in the green transition is now achieving its baseload energy requirements by burning lots of coal and cutting down forests to burn trees.41 More than twenty coal-fired power plants have been reopened to help Germany keep the lights on.42 And though timber is technically classified as a renewable energy source, not only is leveling forests hard to square with environmentalism, but burning wood emits more carbon dioxide than does any fossil fuel.43 The energy turnaround has turned around again and lunged backward.


  Russia’s war on Ukraine has dashed Germany’s green transition hopes. Perhaps it should’ve remembered that lesson from the nineteenth-century Prussian military strategist Helmuth von Moltke: “No battle plan survives contact with the enemy.” Or as Mike Tyson put it, “Everyone has a plan until they get punched in the mouth.”


  The dreams of ESG are brittle; they opened the world up to being punched in the mouth, and there was no Plan B. The plan revolved around wishful thinking. ESG idealists told themselves that any energy crisis would only accelerate the switch to renewables, as if workable batteries could suddenly be invented to make it possible.44 Some people in the “degrowth” movement even imagined that instead of resorting to fossil fuels, humanity would embrace their vision of rejecting industrialization, limiting our energy consumption to live in peaceful harmony with the cycles of wind and sun.45 But when the energy crisis arrived, the ESG realists who actually make decisions and answer to the public were forced to cut down forests and burn more coal. Before they could crash to the ground, they pulled every imperfect parachute they had, as most people would. The ESG idealists had misunderstood human nature.


  For its part, the United States did indeed react to the energy crisis by increasing its investments in renewable energy; Congress passed the Inflation Reduction Act (IRA), which included hundreds of billions of dollars to develop renewable energy production and storage. The IRA subsidized solar energy by extending the tax credit for installing solar energy systems by ten years and increasing it to 30 percent.46 But here, too, a dictator entered the ESG story: Xi Jinping.


  We risk recreating Germany’s reliance on Russian energy with our own main geopolitical rival. China controls every step of the solar supply chain: “at least 75% of every single key stage of solar photovoltaic panel manufacturing and processing.”47 And much of the work is done with Uighur forced labor; even as the United States incentivizes solar energy generation with one hand, with the other it holds up hundreds of millions of dollars’ worth of solar components in ports because of a law banning Chinese imports made by slaves.48 Civil rights groups are already warning that increased investments in solar energy will increase the use of slave labor.49 This is a direct consequence of the fact that US companies take stands on human rights issues at home but turn a blind eye to China’s abuses: we may end up using Uighur slave labor to produce solar panels in the name of sustainability.


  We may also end up cutting down trees and killing wildlife in the name of environmentalism. Clean energy’s dirty secret is that it takes up an immense amount of space, space currently occupied by flora and fauna. A recent study from Princeton University and Bloomberg News quantified this: “Expanding wind and solar by 10% annually until 2030 would require a chunk of land equal to the state of South Dakota. . . . By 2050, when Biden wants the entire economy to be carbon free, the U.S. would need up to four additional South Dakotas to develop enough clean power to run all the electric vehicles, factories and more.”50 Nuclear power generation, on the other hand, is emission free and takes up virtually no space. If we’d built more nuclear power plants decades ago, we’d already be at net zero and the world would have plenty of energy to continue economic growth; sometimes I wonder if that’s why it hasn’t happened. If anyone wants to solve the climate crisis and the energy crisis in one blow, nuclear power’s the obvious answer.*


  For some reason, the United States is going mostly with renewables. At best, the IRA’s investments in renewable energy are long-term plays and partial bets on technology that hasn’t yet been invented. Like Germany, in 2022, we had to address our short-term crisis. For that, President Biden emptied the Strategic Petroleum Reserve and then flew to Saudi Arabia to beg its ruler, Crown Prince Mohammed bin Salman, familiarly known as MBS, for oil.


  In 2018, the CIA had accused the crown prince of ordering the brutal murder of Washington Post contributor Jamal Khashoggi that year; in retaliation, Biden had vowed to make Saudi Arabia a pariah state. But desperate times called for a fist bump of forgiveness between the two leaders.51 After Saudi Arabia broadcast the photo to the world, the United States believed it had at least extracted a secret promise to produce more oil. But the fist bump came to naught; a few months later, MBS reneged on his promise and OPEC joined Russia to cut oil production instead.52 He wanted more than a photo op. Less than a month later, the news came out that the Biden administration had determined that MBS was entitled to sovereign immunity in a case brought by Khashoggi’s fiancée.53 The district court judge dutifully dismissed the case, noting that despite his uneasiness his hands were tied by the executive branch’s decision.54


  Biden received no discernible return on his investment; as of this writing, Saudi Arabia and Russia are again discussing cutting oil production, partly in response to new EU sanctions, including a proposed price cap on Russian oil.55 Who knows what’s left in the negotiating arsenal? Next, MBS may make President Biden call him “Uncle.” Or Vladimir Putin may ask Biden and the European Union to nudge Ukraine toward territorial concessions, using the energy war to make up for Russia’s dismal performance on the battlefield.


  The Western world has not truly ended fossil fuel expansion; it has simply outsourced most of it to appease internal critics. There’s also a domestic version of outsourcing: a growing tactic called brownspinning, in which public energy companies placate ESG supporters by selling oil and gas projects to private companies. The drilling and fracking continue, but the public is entitled to no information about them and has no ability to invest in them. The public company’s ESG stats improve, but nothing truly changes, other than the rich getting richer.56


  Beneath the grand gestures toward ESG and renewable energy, there are always fossil fuels making them possible, quietly shouldering the load. And they usually come from dictator-ruled countries that produce them less cleanly than the West would in both a moral and an environmental sense. Russia, for instance, leaks massive amounts of methane during its fossil fuel production and distribution; methane “is about 80 times more powerful as a greenhouse gas than carbon dioxide, though it degrades in the atmosphere over about 20 years.”57


  When Western countries meet emissions targets by relying on foreign dictatorships to increase fossil fuel production, they actually harm the environment by having the same energy be produced in a dirtier way. ESG’s E defeats its own environmental goals. It’s possible that environmentalists, human rights activists, and consumers who are tired of paying the price for energy inflation could all turn their backs on ESG.


  But the biggest problem comes with the S, its social cost. That’s why I’ve saved it for last. The greatest negative externality of the ESG movement is that when elites force their values onto everyone else by cramming it into every institution, they make ordinary people trust every institution less. And that, in turn, makes society fall apart.


  The Great Uprising


  I will not eat the bugs. Not even to save the planet.


  The phrase “I will not eat the bugs” has become a meme closely associated with “You’ll own nothing and be happy”; both are related to the World Economic Forum’s proposed Great Reset.58 The Great Reset is the WEF’s name for the idea that the covid-19 pandemic, though tragic, has given the world a unique opportunity to rebuild and transform its way of life to become more sustainable and equitable. WEF chairman Klaus Schwab says that there are three pillars to this reset of capitalism: stakeholder capitalism, ESG, and technology.59


  The Great Reset has become controversial, to put it mildly. To many who oppose stakeholder capitalism, ESG, and rule by Davos, the Great Reset is a blatant power grab by elites, a brazen attempt to remake the world as they see fit, no matter what everyone else wants. People aren’t just cogs in a system, and they don’t like their lives being rearranged by business elites. That’s the objection the rallying cries “I will not eat the bugs” and “You’ll own nothing and be happy” express. In 2016, the WEF published eight predictions of what the world would look like in 2030. Its video starts by saying “You’ll own nothing. And you’ll be happy. Whatever you want, you’ll rent. And it’ll be delivered by drone.”60 The “bugs” part refers to the growing number of articles in liberal media sources encouraging people to eat insects instead of meat to lower their carbon footprint. Michael Shellenberger and Noah Blum61 have documented dozens of cases of mainstream media outlets that are desperately trying to sell the world on eating bugs to fight climate change: “It sounds like a conspiracy theory, but it’s not: they really *do* want you to eat bugs,” Shellenberger has written.62 See for yourself.


  I won’t eat the bugs because I’m a vegetarian. Truthfully, I don’t think anyone takes the bug thing seriously; it’s just a catchy way for people to say that they don’t want to be force-fed ESG. Memes aside, technocrats worldwide are looking for ever more ways to nudge the rest of us into line, including ESG.


  There are now critics of the Great Reset who call it by the same name as its proponent Klaus Schwab does. The conservative instigator Alex Jones wrote a book called The Great Reset. The conservative commentator Glenn Beck also wrote a book called The Great Reset. It’s probably the only thing the two of them have in common with Schwab, but now that conservatives have started using Schwab’s chosen term, progressives are calling critics who use the phrase conspiracy theorists. It’s a familiar move, akin to the way progressives now look down their noses at those who use the once popular progressive term woke.


  But the Great Reset is a worldview, and the labeling of its critics by its proponents shouldn’t obfuscate everyone’s understanding of that worldview. The Great Reset calls for the dissolution of boundaries between the different spheres of our lives. It calls for business leaders and government leaders to work together to address shared global challenges that neither group of actors can address on their own. That’s what the World Economic Forum in Davos is really about—not just according to its critics but according to its founders and attendees. The Great Reset calls for the dissolution of boundaries between nations and for leaders of countries to work together to address global challenges.


  At the heart of this worldview is a deep-rooted skepticism that “ordinary” citizens can be trusted to sort out the answers to challenging global questions without elite intervention. What’s the point of having a democratic self-governing nation if the voters select public policies that result in the uninhabitability of the planet, for example? The Great Reset calls for the dissolution of boundaries to enable the elite leaders of various institutions to work together more effectively to solve the problems that the citizens of self-governing democracies are demonstrably unable to solve.


  America’s Founding Fathers rejected this worldview in 1776. They took exception to the Old World view that Church leaders, labor leaders, and business leaders should determine the “right” answers to normative questions and impose them on the rest of society at large. But the American view is the anomaly in human history. So it’s no surprise that the Old World view is rearing its head again, most prominently on the ski slopes of an old Swiss mountain town.


  But people in democratic nations don’t like it. The Great Reset defies the basic premise that citizens in democratic nations were taught to believe about their own agency. And that’s why the Great Reset is now being met by the Great Uprising. As many observers have noted, populist revolts of varying degrees are rearing their heads around the world. Antilockdown protests and packed school board meetings across the United States. Trucker convoys protesting in Canada. Yellow vest protests in France. A right-wing populist elected prime minister of Italy. Dutch farmers conducting mass protests over ESG policies that would threaten their livelihoods by halving their livestock production. A foiled coup in Germany. And most seriously, massive unrest in Sri Lanka after its government attempted to meet ESG goals by banning chemical fertilizers, resulting in an economic crisis, violence, and revolution.


  This is the greatest negative externality of ESG: when people see it being force-fed to them by being crammed into every possible institution, they lose faith in all those institutions. When asset managers and corporations insert ESG considerations into their financial decisions, people lose faith that they care about wealth. When public health professionals say that mass protests for racial justice are a necessity during a pandemic, people lose faith that they care about health. When the media publish and censor stories based on how much they contribute to equity, people lose faith that they care about truth. When the military holds diversity training and assigns readings on antiracism, people lose faith that it cares about strength. When academics force job applicants to write statements pledging their commitment to diversity, equity, and inclusion, people lose faith that they care about education. And when a government cripples its economy by chasing half-baked sustainability initiatives, people lose faith that it cares about their well-being.


  When any institution veers from its central purpose, people trust it less. The fundamental flaw of the Great Reset is this: when elites use their power to carve ESG principles into the core of every institution, every single one of the institutions holding civil society together loses its central purpose. And as people lose their trust in everything binding society together, it falls apart. They don’t trust pharmaceutical companies. They believe the opposite of what news sources tell them—if they read or watch them at all. They don’t join the army; there’s nothing worth fighting for. They don’t go to college; it would only brainwash them. They don’t trust people with degrees. They don’t believe that their government serves them, which means that it has to be replaced, by peaceful means or, if necessary, by violence.


  I’ve lost some faith in most of society’s institutions, too, which is why I have sympathy for those who have lost all of it. It’s a terrible thing, to lose one’s faith and have nothing to replace it with. It’s a path to nihilism.


  The path out is to remember that many of our core institutions worked before things such as the Great Reset and ESG redefined and distorted them. The castle has been infested, and the longer we fail to clean it, the more appealing the solution to burn the whole thing down will be.


  But we still have an opportunity to clean the castle. Between the managerial class and everyday citizens rests a third category of actors: creators, people who build things that previously did not exist. These creators now have an opportunity to channel the energy of the Great Uprising into defeating the Great Reset, without burning the whole thing down but by replacing it with something new.


  That was what Elon Musk seemed to be doing by buying Twitter and operating it as a free speech platform. As this book goes to print, despite the histrionics that Twitter would “break” under his ownership, the platform appears to be operating as well as it ever did, despite the fact that he rid the company of most of its workforce, including many members of its censorious managerial class.


  This is what I am doing by building Strive to compete head-on with BlackRock—by offering investment products that provide everyday citizens a way to invest in index funds without promoting ESG principles in corporate America’s boardrooms. Strive’s assets under management exceeded $500 million less than four months after the launch of its first fund in the second half of 2022, and that asset base is continuing to grow as this book goes to print.


  In late 2022, following Strive’s headline-grabbing launch, BlackRock, State Street, and Vanguard started to slowly change some of their behaviors from prior years: offering proxy voter choice programs and, in Vanguard’s case, withdrawing from industry associations such as the Net Zero Asset Managers initiative. Will Facebook and Google slowly start to change their censorship practices as well? Maybe the castle can be saved by building new ones to take its place.


  Chapter 10


  Solutions


  In early 2022, I sat down for lunch with the CEO of a megascale household-brand asset management firm that manages more than a trillion dollars. His public declarations were unambiguous: “Asset managers have a crucial role to play in supporting investment aligned with global efforts to reduce the impact of climate change on our planet”; “We’re well down the path of embedding ESG in everything we do”; “We also share our views regarding the importance of racial equity.”1 His firm hosts a “global employee self-identification campaign” and is “committed to reducing our impact on the environment.” In 2020, he proclaimed that his firm had “recently signed the Net Zero Asset Managers initiative, joining other asset managers to support the global goal of reaching net zero greenhouse gas emissions by 2050 or sooner.” He publicly committed to “deliver an investment experience that enhances quality of life with both people and our planet in mind.”2


  Though these proclamations are eerily similar to those made by BlackRock CEO Larry Fink, my lunch was not with Fink. Nor was it with the CEO of State Street or Vanguard. Instead, it was with Marty Flanagan, the CEO of Invesco, the fourth largest passive asset manager in the United States. Public records show that he is a Republican donor. The two individuals who had connected me with Mr. Flanagan—one was a senior executive at the firm, another was a former board member of Invesco—had both encouraged me to meet him directly. They told me that he was actually quite sympathetic to my perspective on stakeholder capitalism, which was a bit of a mystery to me given his public statements. So I decided that it was worthwhile to have a mutually respectful lunch to figure it out.


  I was also in the very early stages of getting Strive off the ground. My partner and I were still figuring out our business model. Our thought was that Strive would partner with an existing asset manager, outside the Big Three, to create funds that would provide alternatives to ESG. If what my mutual acquaintances with Mr. Flanagan told me were true, I thought Invesco might be a suitable candidate. I didn’t expect him to abandon his ESG commitments, but I wondered whether he might be interested in starting a parallel business line within Invesco—one that would offer funds to clients that would allow them to opt out of their “main” funds, which use ESG-linked proxy voting and shareholder engagement guidelines. If I had been in Marty’s shoes, I would have seen that as a business opportunity—a way to differentiate his company from its bigger competitors rather than merely copy them.


  We sat down to lunch in a Thai restaurant, exchanged pleasantries, and ordered food. I opened the conversation by giving him a signed copy of my first book, Woke, Inc.—but before I could even share my views, he went out of his way to explain how much he agreed with me. He was a soft-spoken man but at moments expressed near anger at the nonsensical spread of ESG. That was surprising to me, given his public declarations, but I listened very carefully. The bottom line was that he had to say the things he said publicly not because he believed them but because he was expected to do so.


  I proposed my idea: perhaps Invesco would want to partner with Strive. We would generate the intellectual property, including proxy voting and shareholder engagement that did not advance ESG in the boardroom, and Invesco could create and distribute funds to clients whose desires matched such an offering. Clients who wanted to stick with existing ESG-promoting Invesco products could do so, but those who didn’t would no longer be forced to do so.


  Marty grew visibly uncomfortable at the suggestion. He said that it would be very difficult for his company to even consider doing anything like it, and he explained why: large existing clients such as CalPERS would not look kindly upon its entering into such a partnership. Initially, I thought that he misunderstood my proposal: I clarified that CalPERS could still have its money invested—and its shares voted—exactly the same way they were now; the new option would apply only to clients who wanted it. But Marty had understood what I had said the first time, and his concern was that CalPERS and other large clients would no longer wish to do business with Invesco as a firm if Invesco were to entertain such an option with Strive. He ended the lunch shortly thereafter and asked me to follow up and stay in touch. I wrote him a note but never heard back. I later heard from his subordinate who had set up the meeting that Marty had appreciated the lunch but it would be a good idea if I didn’t follow up with him on any business-related proposals.


  A few months later, in June, I cowrote an op-ed in the Wall Street Journal in which I criticized a number of asset managers for their supportive statements and commitments in favor of ESG. They included BlackRock, State Street, and Vanguard, but I also included Invesco as one of the firms cited in the piece—though less prominently than the other three. Within a day of its publication, one of Flanagan’s subordinates called me to let me know that Marty was “livid” that Invesco had been named—even though the piece had contained nothing more than direct quotations of exactly what Marty himself had previously said. It turned out that he had wanted to gain private credit with me for being anti-ESG while enjoying public credit for being pro-ESG. Sounds like a typical corporate donor to the Republican Party, in my experience.


  Marty may be one of those people who made donations to Republicans for the same reason that he issues paeans to ESG: he does what he thinks he’s supposed to do instead of doing what he thinks is right. It feels impolite to include the specifics of the story in this book, but I’m doing it anyway because conversations such as these need to be exposed. The ESG scam is a scam because the things that its greatest proponents say behind closed doors are not the same things that they say out in the open. They feel compelled to coordinate with their competitors to exclude new entries into the marketplace of ideas. And that’s exactly why the principal solutions to the problem rely on a few simple principles: more information, more transparency, more disclosure, and more competition. With those, there would be fewer finance leaders talking about diversity while wielding as much power as possible for themselves.


  Investors: Self-Education


  It’s your right to know how your money is being used. You can start by asking your financial advisor—and also your 401(k) plan administrator if you have a 401(k) plan or your pension fund board if you have a pension—some simple questions. Here are a few to start with.


  ■  At any time in the last five years, have I invested in any funds that voted my shares in favor of racial equity audits?


  ■  At any time in the last five years, have I invested in any funds that voted my shares in favor of emissions reduction plans or executive compensation tied to environmental and social goals?


  ■  At any time in the last five years, have I invested in any funds that systematically underweight companies in any of the following sectors: coal, mining, oil and gas exploration, defense, or firearms?


  ■  Do you use ESG factors in your external fund evaluation process, internal operations, or client portfolio optimization strategies?


  There are countless other questions you could ask, but these four will be revealing. Be prepared for some rude surprises. One is that your financial representatives almost certainly won’t know the answers. The good news is that you can give them a mandate: find out. You’re on a strong legal footing to do so.


  Directors of corporations owe a fiduciary duty to their shareholders, but they enjoy broad discretion on how to run the business—and shareholders cannot simply demand information at whim. By contrast, wealth managers, pension funds, and asset managers are not merely fiduciaries but also trustees.


  If your wealth manager—or the HR manager or pension rep—tells you that it would be too much trouble to find out, consider printing out the Supreme Court’s opinion in Fifth Third Bancorp v. Dudenhoeffer. Leave a copy on their desk, along with legal opinions issued by attorneys general of the states of Kentucky, Indiana, Louisiana, or others about legal violations raised by ESG. That should be enough to convince them to at least do their homework. You may learn that some of these financial intermediaries were less sophisticated than you thought, in which case you can help them get a head start in their hunt for information.


  Three of the largest index funds in the world are those that track the S&P 500; IVV is the ticker symbol for the one offered by BlackRock, SPY is State Street’s, and VOO is Vanguard’s. These three firms—and the fourth largest US passive fund manager in the United States behind them, Invesco—also provide countless other growth funds, value funds, and dividend funds that hold shares in large companies such as Apple, Home Depot, ExxonMobil, Chevron, Citigroup, Amazon, and the Walt Disney Company. Ask them to share with you a list of funds that hold any of just those seven companies.


  That’s something that any half-competent financial representative can do. Those seven companies alone have faced immense pressure, including shareholder proposals, to adopt ESG mandates ranging from racial equity audits to emissions caps. Some of the largest fund managers in the world voted for those proposals. And they didn’t simply use their “ESG funds” to do so; they used all of them. Find out if that included yours.


  Chances are that it did. If you wish to advocate for the environmental and social policies advanced by these funds, there is absolutely no problem; you are free to decide how your capital is invested. It is perfectly legitimate to advance environmental, social, liberal, conservative, or socialist agendas with your own money or to ask your financial representatives to do so for you. But if you don’t want this to happen, you can follow up with two more questions:


  ■  Why didn’t I know this before?


  ■  What other investment funds can offer me similar alternatives from a financial standpoint but without advocating for nonfinancial policies that I disagree with?


  If you ask these questions, the answers may be illuminating—a light at the end of the tunnel that you were unknowingly stuck in.


  As you know, the largest asset managers all use proxy voting and shareholder engagement to promote ESG principles. They do so very effectively, and they do so in all their portfolios, including their nominally “ordinary” non-ESG index funds. This is where the greatest risk of greensmuggling exists.


  The problem can also be solved through disclosure and consent. It’s not “smuggling,” after all, if asset managers declare their intentions and the customs agent lets them through. Some of this disclosure is slowly starting to happen. As you read in Chapter 5, in the wake of backlash in 2022, large asset managers started to become more transparent as pension fund clients pressed them on their ESG practices. Regulators also started to demand greater transparency. Recall that in November 2022, the Securities and Exchange Commission enacted a new rule requiring asset managers not just to disclose proxy votes but to categorize them in buckets such as environment or climate; diversity, equity, and inclusion; or “other social issues.” And the Big Three all issue “stewardship guides” that disclose, at least in general terms, how they engage with companies and vote clients’ shares.


  Legislators who are concerned about the use of ESG in capital markets need not resort to banning it. Letting sunlight in on the problem can do the job. They should simply require that representatives inform capital owners that they intend to invest their money in an ESG-promoting fund and obtain the owners’ express consent. Some capital owners will say yes, others no, but no one’s dollars will be used to vote for social policies that they don’t support. Wealth managers won’t like it, and neither will pension plan professionals or 401(k) plan administrators. The reason for that is simple: most human beings don’t like doing extra work if they can avoid it. They will surely grouse about the burdens of added “regulation.”


  Lawmakers shouldn’t fall for that trick. The financial services industry, including asset management, is one of the most tightly regulated industries. There are countless byzantine rules that make little sense and others that require disclosure of the smallest minutiae that are far less relevant to individual investors than the fact that their dollars are being used to advance social and political goals that they find repugnant—and that may cause them to make less money. If legislators need to retire some outdated regulations to accommodate this new pro-disclosure requirement, they should do so. All told, asset allocators cannot escape their requirement as trustees to do their due diligence and obtain the consent of their clients before the clients’ assets are used to support ESG objectives. If asset allocators are upset about the added burden, they should direct it at the ESG-promoting asset managers who have abused client funds over the last decade—not at lawmakers who bring greater transparency to the problem.


  Lawmakers must also be clear that “ESG” means any nonpecuniary factor, objective or strategy, regardless of what it’s called. Already, the Big Three have signaled an attempt to distance themselves from the “ESG” nomenclature. BlackRock, for instance, has renamed one of its funds not once, but twice in six years, from “impact,” to “ESG,” to “sustainable,” all in a bid to chase the freshest buzzword while dodging scrutiny.3 Others have been even more candid. At the most recent World Economic Forum meeting in Davos, Coca-Cola’s CEO admitted that “ESG” has become “toxic” in the United States. His solution? To continue to use his position as CEO to “fix societal problems” but “stop saying ‘ESG.’”4 His comments drew applause from his fellow CEOs but should draw alarm from regulators.


  Private and Public Attorneys General: Litigation


  In states such as New York and California, where public pension plans have jumped headlong into activist ESG investing, plan participants may be able to sue their pension boards to vindicate both their rights under trust law’s sole interest rule and their First Amendment right not to have their retirement money be devoted to political objectives with which they disagree. Even where public pension plans simply allocate capital to Big Three index funds, the managers of those plans risk legal liability. In August 2022, Indiana attorney general Todd Rokita stated in a formal opinion that public pension plans violate trust law when they put money into funds controlled by asset managers who use proxy voting or shareholder engagement to push the ESG agenda—which the Big Three all acknowledge that they do. Yet in virtually every state, public pension plans still inject vast sums of money into Big Three index funds, allowing their retirees’ savings to be used to promote ESG objectives.


  Suit could also be brought against the Big Three themselves. The collusive ESG activism engaged in by BlackRock, Vanguard, State Street, and dozens of other asset managers and banks is a massive antitrust violation. In addition, as SEC commissioner Mark T. Uyeda recently pointed out, it may put them in violation of the disclosure provisions of Section 13(d) of the Exchange Act, which both federal and state securities officials can sue to enforce. At the same time, BlackRock has profound conflicts of interest that it has never owned up to when it pushes environmental activism on US energy companies. As the owner of a huge stake in PetroChina, it stands to profit if and when China’s oil company picks up exploration or production projects that the Big Three are forcing US energy companies to give up.


  Litigation to promote disclosure and consent is another promising strategy. All over the country, investment advisors such as wealth managers place billions of dollars of clients’ money into funds whose managers—unbeknown to their clients—vote their proxies to push racial equity audits and other ideologically motivated, nonpecuniary ESG objectives. That’s material information that every client has a right to know and that every investment advisor, under both state and federal law, has a duty to disclose. Lawsuits to stop this blatant violation of basic fiduciary disclosure law can and should be brought immediately, both by state attorneys general and by private individuals. Capital owners have a legal right to be told of, and say yes or no to, the use of their investment dollars to promote the ESG agenda.


  The damages could be staggering. One potential remedy is for investors to ask for a refund for the fees they’ve paid. Why should investment advisors and asset managers get to keep their ill-gotten fees? They shouldn’t. The legal term for this is disgorgement, and courts have recognized it as a possible remedy for fiduciary breaches. “Courts may fashion equitable remedies such as profit disgorgement and fee forfeiture to remedy a breach of fiduciary duty,” the Texas Supreme Court has ruled.5 This remedy may be available even if investors cannot demonstrate financial loss.6 That makes a lot of sense: if I hired a personal assistant to handle my finances and I asked her to donate to Planned Parenthood, and she decided to secretly donate to the National Right to Life Committee instead, I wouldn’t be out any money, but I’d be pretty mad. And if I had paid her 1 percent of my donation amount as compensation for her services, I would certainly expect to get it back.


  It’s no different here. The Big Three, and many financial advisors, have been telling their clients one thing and then doing another. For investors who can show that they lost money because of this deception—because, for instance, they lost out on the gains the fossil fuel industry saw in 2022—they could almost certainly ask to be fully compensated for the loss. But even if they didn’t, there is no universe in which these money managers and allocators should be entitled to keep their cut. Litigation may thus be useful not just so the Supreme Court can tell BlackRock and others to clean up their act going forward but to compensate those who have been taken advantage of in the past.


  Competitors: Market Alternatives


  Until 2022, asset allocators had a sympathetic defense of their own: even if they wanted to direct client funds to asset managers who didn’t promote ESG, they didn’t have alternatives. The good news is that that’s no longer the case.


  The first category of market alternatives includes funds that promote alternative values to the environmental and social agendas advanced by ESG-promoting industry titans. The simplest way to achieve this goal is to do it in the same way that ESG funds do: by excluding “sin stocks” and other securities that misalign with the investor’s own values. Devout Catholics may wish to invest in funds that exclude companies that donate to, for example, Planned Parenthood (Nasdaq: CATH); a Muslim nation’s sovereign wealth fund may systematically exclude companies whose practices violate Shariah law (Nasdaq: HLAL); a pro-American investor may wish to invest in funds excluding companies that offshore US jobs (e.g., New York Stock Exchange: YALL).


  The principal challenge for new funds that screen out or underweight certain kinds of companies is the same challenge associated with ESG funds: it’s not rational to think that such funds will outperform the market or even match it if the goal in choosing stocks was something other than value maximization.


  To be sure, some investors are fine with sacrificing investment return to ensure that they do not hold securities in companies that are antithetical to their values. But this represents a very small minority of people, which raises a fundamental challenge for such investors: even if they succeed at penalizing the companies in undesired sectors a little bit, that simply creates an opportunity for other investors to buy that security at a lower price. That’s part of the reason why values-promoting asset managers should, all else equal, expect to underperform investors who are not subject to the same constraint. But even more, it’s a reason to believe that values-promoting asset managers will not be successful at achieving their intended social goals, because the underlying companies are not dependent upon them for capital or support. As one ESG skeptic put it, Middle Eastern investors may say, “We’re against drinking; we don’t want to own alcohol companies.” But they don’t think that by not owning them, they will stop people in France from drinking wine.7


  Alternatively, such investors can use proxy voting and shareholder engagement as their tool of choice: instead of divesting from “woke” companies, they can invest in those same companies and help change the undesired behaviors at the corporate level. They can take a page from the ESG playbook but use it to score points for the other team. Counterintuitively, this may even be a path back to neutrality in the boardroom. If CEOs feel pressure from certain investors to pursue left-wing values and pressure from other investors to pursue right-wing values, those CEOs may feel empowered to ignore both sets of investors equally and to focus on doing what they feel is best for the business overall.


  To date, the impact of “conservative” shareholder engagement has been limited, simply because there are no major asset managers pushing these values. The Free Enterprise Project8 (FEP), housed at the nonprofit National Center for Public Policy Research, has been a conservative shareholder advocate for more than a decade. It has filed hundreds of shareholder resolutions on issues such as increasing viewpoint diversity, pushing back against the green agenda, and challenging questionable DEI practices. But its proposals tend to attract low shareholder support. That’s in part because the proxy advisory firms ISS and Glass Lewis recommended voting against the FEP’s proposals. Additionally, Broadridge Financial Solutions, which maintains a widely used proxy voting platform, regularly labels FEP proposals “antisocial” without providing a definition of that term. The FEP also publishes two free annual voter guides for right-of-center investors, but it’s up to individual investors to navigate the complex and sometimes impenetrable process of actually voting their own shares.


  A nonprofit is just that: a nonprofit. And the for-profit enterprises working on these issues aren’t very big. The largest Catholic asset management fund in the world, Ave Maria Mutual Funds, has just $3 billion in assets under management.9 That’s nothing to sneeze at, but it amounts to approximately .03 percent of the amount managed by BlackRock. Due to the lack of capital scale of such asset managers and proxy voting options, they have not yet had a material impact on increasing the diversity of competing values in the boardroom.


  But what if investors want to focus on maximizing value instead of promoting any values at all? The easiest thing that return-hungry investors can do is capitalize on the market dislocations created by ESG investors. Suppose a large swath of investors divests from alcoholic beverage producers (or coal producers or oil producers and so on). That would create an opportunity for other investors to buy those assets at a lower price. Call it a form of ESG arbitrage. Some firms are already quietly engaged in this kind of behavior, though fewer than one might expect because behemoths such as CalPERS and others also invest in these funds and demand that they adopt the ESG objectives that created the price dislocations in the first place.


  This means it’s harder for asset managers who use this strategy to find clients willing to invest. If an asset manager cannot raise money from large asset allocators such as CalPERS, which imposes ESG mandates on its investment strategy, that necessarily means that it has a smaller set of investors who can provide capital. But that’s the truth of finding a unique way to make money: it’s hard for a reason, or else someone would’ve done it already.


  The reality is that most large asset allocators require a track record—often an extensive one—before they will invest with a new fund manager. But there’s a simpler strategy for getting started: don’t try to beat the market, just replicate the market with index funds and then use pro-value proxy voting and shareholder engagement to drive corporate behavioral change. Here the theory of victory over ESG is different from values-promoting shareholder engagement—by exclusively promoting value instead.


  This model is the simplest of all: just replicate the index funds offered by large asset managers such as BlackRock, State Street, and Vanguard. No fund will meaningfully outperform the others, but the point of a new family of funds would be to deliver a different mandate to portfolio companies—namely, to focus exclusively on value maximization rather than on promoting anyone’s values, be they progressive ESG values or Christian-conservative values. If scaled up over the long run, these funds have the potential to drive changes in corporate behavior that should, at least in theory, improve the value of all index funds—even those offered by the Big Three.


  Another model is to drive a similar kind of change by disrupting the duopoly of ISS and Glass Lewis, which today wield a greater than 95 percent duopoly in the marketplace for proxy advisory services. As you will recall from Chapter 5, in recent years, these firms have almost uniformly supported ESG-promoting shareholder proposals and corporate actions. Yet investors who wish to vote their shares exclusively based on value maximization can choose an alternative that provides precisely that.


  I founded Strive to pursue these latter two approaches: providing index funds that differ from those offered by the Big Three in terms of proxy voting and shareholder engagement, as well as providing a proxy voting advisory option that competes with ISS and Glass Lewis. Strive’s mandate to underlying companies is simple: focus on excellence over politics; provide excellent products and services to your customers; and maximize value for your shareholders by doing that rather than advancing any particular social or political agenda.


  As this book goes to print, Strive has publicly engaged with some of the United States’ largest companies, from Chevron to ExxonMobil to Disney to Apple. Speaking as a proprietor, I feel it would probably be best if other competitors didn’t pop up to offer the exact same products—but in reality, the barrier to entry is relatively low. From my vantage point as a citizen, that’s a good thing. I hope that by the time you read this book, there will already be new competitors to Strive aiming to do something similar—and that in due course the new Big Three asset managers will not be three financial institutions that together advance a monolithic social agenda but will include at least one or two major alternatives whose sole objective is to promote value maximization. If that materializes, the market solution will be the most potent one of all—and one that can end the ESG debate for good.


  State Pension Funds: Proxy Vote Banking


  States that are hungry to take action against ESG are weighing a wide range of legislative proposals. As I argued above, the simplest approach for legislators and regulators to take isn’t to ban ESG per se but simply to require affirmative disclosure to—and express consent from—the capital owners whose funds are used to advance ESG objectives.


  But many of these states forget that they are not only regulators but market participants. State pension funds today have invested nearly $5 trillion into capital markets, much of which is directly managed by ESG-promoting asset managers. Leading governors and treasurers in red states began to express consternation in 2022 about their newfound knowledge that their state funds were being used to promote one-sided environmental and social agendas, but the reality is that the decisions of their own pension funds had contributed to the problem.


  In 2022, I traveled the country to meet with many of these pension fund boards in a diverse range of states, including red states. When I arrived and asked pension fund staff and board members about the proclamations of their elected officials against ESG and compared them to how their own states’ funds had been used to support ESG proposals in corporate America, the most candid answers I received tended to be shared when the elected officials weren’t present. “We don’t report to them,” staff members often said. I often asked whom they did report to. They said to their boards. When I then asked who the pension fund boards reported to, I never got a straight answer.


  That’s a matter for governmental reform of the bureaucratic-managerial class—but it falls outside the scope of this book. The point is that if there are market alternatives available, red states (and for that matter purple and blue states, too) have two options to address the fiduciary gap raised by ESG without having to pass or implement a single new law or regulation.


  The first is to redirect funds away from ESG-promoting asset managers and toward asset managers that invest with the sole objective of maximizing investment return. To the extent that a manager is uncertain about the argument I have advanced in this book—that the long-termism justification behind ESG is a farce—and instead genuinely believes that ESG may sometimes maximize financial value, there is an intermediate approach. It’s one that is familiar to any fund manager: diversification. If you find the arguments in this book plausible but also find BlackRock’s arguments plausible, you can split the difference and at least diversify between the strategies. The perfect need not be the enemy of the good—and restoring true diversity of views to corporate boardrooms is a good thing.


  Pension fund managers are notoriously slow at moving money, however. They are generally not rewarded for taking risks, even small ones. The status quo is perceived as “safe”; moving money is not. Moving money away from a fund manager such as BlackRock is a big deal for a pension fund manager. (Note that although plenty of Republican state treasurers were quick to issue press releases in 2022 about their divestment of funds from BlackRock, the amounts divested were a pittance compared to the amounts invested into BlackRock products by pension funds in those very same states.)


  But for Republicans who care about staying true to their free market principles and who are reluctant to use regulation or new legislation to address ESG, and even for pension fund managers who are reluctant to move funds (even nonrationally so), there’s another step that these states can take. These states could collectively demand that large asset managers restore their proxy voting power, but do so as a large bloc of twenty or more states whose pension fund system assets, in the aggregate, would rival those of the larger players such as California and New York. CalPERS and CalSTRS may control in the neighborhood of $800 billion and NYSLRS and NYCPPF about $500 billion, but red states combined control more than $6.6 trillion. This bloc could then hire a third party—an alternative to either the ISS/Glass Lewis duopoly or the Big Three—not only to vote its proxies but also to engage with public companies to offer a competing message to that advanced by BlackRock, State Street, Vanguard, and other ESG-promoting asset managers. This voting bloc could speak with a unified pro-fiduciary voice that would have a more significant impact on the behavior of corporations by putting their boards on notice that there is an alternative perspective—with voting power to back it up—that demands that companies behave in a manner different from that assumed by the ESG orthodoxy in recent years. That would likely be the single most effective means of states’ driving pro-fiduciary behavioral change in corporate America—not as regulators but as market participants on behalf of their constituents.


  The EleFink in the Room


  The foregoing solutions address what can be done to address ESG in the future, but they still fail to address ESG-related wrongdoings over the past decade. In my last book, Nation of Victims: Identity Politics, the Death of Merit, and the Path Back to Excellence, I argued that the path from victimhood to excellence runs through forgiveness but that there can be no forgiveness without repentance.


  There’s no party more suitable to ask for repentance than the world’s largest asset manager: BlackRock. At BlackRock, things have gone very, very wrong. To date its board has done nothing to recompense its ultimate clients for its breaches of trust. The company has made only token gestures toward mending its relationships with clients who did not consent to their money being used to promote BlackRock’s ESG agenda, but none of those gestures will carry any weight without addressing the elephant in the room: Larry Fink.


  Arguably, Fink masterminded the largest financial scam in modern history. BlackRock amassed trillions of dollars by promising non-ESG clients that it would invest their money with purely financial interests in mind. The product page for BlackRock’s largest index fund, its iShares Core S&P 500 ETF, for example, expressly states, “This fund does not seek to follow a sustainable, impact or ESG investment strategy.”10 [Note that the emphasis is BlackRock’s.]


  Investors took BlackRock at its word. But it’s a promise BlackRock never intended to keep. Rather, as one of BlackRock’s many “sustainable investing” pages touts, BlackRock integrates ESG “across all our portfolios,” including in its ESG-disavowing index funds.11 As I discussed in Chapter 5, BlackRock votes nearly all of its shares the same way, and it engages with portfolio companies with one ESG-aligned voice. And as discussed in Chapter 3, none of this advocacy is helping investors make money—not in the short term, not in the long term, not ever. Regular investors, and their money, are simply being taken along for BlackRock’s ESG ride.


  Larry Fink’s scam is on a scale at least three orders of magnitude greater than that of Sam Bankman-Fried, impacting tens of millions of people in the United States alone. Sure, this wasn’t a case where investors lost all their money as they did with SBF. But they were cheated nonetheless. Yet rather than jail time, Larry Fink’s been rewarded with a board seat on the World Economic Forum at Davos and eight-figure compensation packages while US citizens are left holding the bag.


  Recently, BlackRock has taken microscopic steps to try to regain clients’ trust. Its new Voting Choice program, as you’ve read, purports to allow clients to take back their ballots and vote their own shares. But the program is available to only a fraction of clients. It applies to voting only and so does nothing to address the soft engagements that BlackRock enters into. And third-party voting options are limited to slates offered by ISS and Glass Lewis, both of which promote ESG. When it comes to choosing a third party to vote your shares, the choices are ESG 1, ESG 2, and ESG 3.


  If BlackRock truly wanted to offer a choice, it would need to provide real alternatives to its clients who do not want to be held hostage by its proxy voting or shareholder engagement practices. An apolitical option that would maximize value over politics and focus on products over social agendas would go a long way toward doing that. But in the absence of substantive change at BlackRock, this isn’t likely to happen. So long as BlackRock prioritizes the appearance of choice over choice, another firm—say, Strive—could not possibly partner with BlackRock, or else it would just be signing up for the charade and its cover-up.


  What will substantive change look like? There’s no silver bullet, but whatever it is, it will likely have to involve real sacrifices for the people who have benefited from the game so far. BlackRock cannot claim to offer investors “proxy choice” without also substantially modifying its pro-ESG engagement policy. And astoundingly, the leader of its Voting Choice program is none other than Larry Fink12—as preposterous as if FTX, postcollapse, were to offer a new crypto coin that it promises will be different, only to rehire SBF as its CEO.


  BlackRock should extricate itself from the industrywide commitments that it has signed, including the Net Zero Asset Managers initiative, the United Nations Principles for Responsible Investment, and the Climate Action 100+ network. If this costs it the support of CalPERS as a client, so be it; that has no bearing on or benefit to any of its other clients that do not benefit from BlackRock’s relationship with CalPERS.


  The most palpable gesture of good faith of all would be the simplest: BlackRock should force Larry Fink to step down as CEO. Some of BlackRock’s clients are already calling for that to happen. In December 2022, North Carolina’s treasurer did so13—as did BlackRock’s former sustainable investment chief, who called his former boss an “emperor with no clothes” who has “lock[ed] himself in the bathroom” rather than “enter the [ESG] debate to clarify what he’s saying.”14 So did the BlackRock shareholder and European asset management firm Bluebell Capital Partners, which said that Larry Fink’s “hypocrisy” has “unnecessarily politicized the ESG debate.”15


  So far, BlackRock has refused, saying “It is absurd [to] suggest a chief executive step down who has delivered a cumulative total return to shareholders over 23 years of 7,700%—the best performing financial firm in the S&P.”16 Yet BlackRock’s response may be the more absurd suggestion—ironically, by touting its own stock price. It’s almost as if it admits that shareholders really care only about long-term financial metrics yet imposes different, value-laden objectives on portfolio companies anyway. ESG for thee, but not for me.


  That jig may soon be up. In October 2022, UBS downgraded BlackRock, explaining that its “proactive ESG stance has recently drawn pushback from both sides,” increasing the risk that its clients will pull out funds.17 As of the end of 2022, BlackRock’s stock price was down by 9.4 percent from its April 2022 high. Its AUM is down, too. The castle is under siege.


  BlackRock’s board would do well to eat its own cooking with some real “governance”—by creating a special committee of independent directors to investigate what went wrong and why. Once the committee makes its findings, BlackRock needs a plan to move forward. One very real possibility is for it to break itself into two: BlackRock Financial and BlackRock ESG. It’s the only way for it to be truly loyal to its ESG and non-ESG clients alike.


  There’s a legal way to do it. It’s called a spin-off: the company breaks itself in two, and existing shareholders get proportionate pieces of each of the new companies. This is not unprecedented; Viacom was spun off of CBS in the 1970s, and AOL was spun off of Time Warner in 2009. The reasons vary, but often board members think that the two companies would be more successful separately than they are combined. In August 2022, for example, the activist investor Daniel Loeb asked Disney to consider spinning off ESPN. He believed that a spin-off would be better for both companies because it would give ESPN “greater flexibility to pursue business initiatives that may be more difficult as part of Disney, such as sports betting.”18 In other words, Disney fans don’t like sports betting, ESPN fans do, so ESPN should spin off into its own company to do its own thing.


  That sounds a lot like BlackRock. BlackRock’s ESG fans don’t like coal, so BlackRock should spin BlackRock Financial off so that it is free to invest in new fracking ventures. And vice versa: BlackRock’s financial fans don’t love net zero goals, so BlackRock should spin BlackRock ESG into its own company to unabashedly follow its net zero dreams.


  I’m typically not a fan of asking companies to form special committees and hire expensive outside auditors to generate reports. But you know who is? BlackRock. Time and again, it has asked other companies to do racial equity audits, gender pay gap reports, and climate reports. If those efforts had BlackRock’s support, the effort described in this chapter—to get to the bottom of what I see as the largest financial scam in human history—should have its full support as well.


  Conclusion


  In May 2011, the Nobel Prize–winning economist Joseph Stiglitz published an essay entitled “Of the 1%, by the 1%, for the 1%,” condemning the extreme wealth concentration plaguing the United States: “The upper 1 percent of Americans are now taking in nearly a quarter of the nation’s income every year. In terms of wealth rather than income, the top 1 percent control 40 percent.”19 He also pointed out that inequality in the United States had grown starkly worse over the previous twenty-five years and that outside the top 1 percent, income was actually falling. Just a few months later, Occupy Wall Street protesters would take their cue from Stiglitz, proclaiming “We are the 99 percent.”


  Needless to say, inequality didn’t improve much in the ensuing decade. According to Senator Bernie Sanders, “In the year 2022 . . . 45% of all new income goes to the top 1%, and CEOs of large corporations make a record-breaking 350 times what their workers earn.”20 Sanders calls this disparity “obscene.”21


  The 1 percent may be getting a bad rap from these statistics. In reality, inequality in the United States is even more skewed. With more granular data, the economists Emmanuel Saez and Gabriel Zucman found that the surge in US wealth inequality over the last couple of decades was “concentrated mostly within the top .1%.”22 Regardless, the chasm between rich and poor in the United States is real, and it imperils the American dream of a casteless society in which no hereditary wealthy class exists and all people have an equal opportunity to rise.


  However, the relentless focus on rich and poor, on the top 1 percent or top .1 percent—on the have-yachts versus the have-nots—can distract from a wealth concentration of far greater magnitude. Individual wealth disparities in the United States may or may not have reached the highest levels in this country’s history. But the corporate concentration of wealth today is unprecedented in world history.


  In terms of asset value, history’s wealthiest company prior to the current era may have been the juggernaut known as the VOC—the Vereenigde Oost-Indische Compagnie, or Dutch East India Company. Between 1600 and 1800, the VOC sent roughly 1 percent of the population of Europe abroad to work its trade routes in Asia. It was roughly five times as large as its vast counterpart, the British East India Company. It employed fifty thousand to seventy thousand people and had private armies of up to ten thousand soldiers. Although monetary conversions are tricky and asset valuations trickier, the VOC’s total value at its peak may have been in the neighborhood of .06 percent of the entire world’s gross domestic product at the time.


  That’s a stunning figure, but it’s chicken feed compared to the asset value of the Big Three today. Taken together, with their $20 trillion in assets under management, BlackRock, Vanguard, and State Street control the equivalent of about 20 percent of global GDP. Nothing like this level of corporate wealth has been seen before in the history of the world.


  Money is power. The control of billions of dollars confers enormous power. With the control of trillions, the amount of power is incalculable. The Big Three may not have armies at their disposal, but they have more power over all of corporate America than any other person or entity, private or governmental, has ever had before. And they are using that power to impose on Americans a social and political ideology of their own choosing—an ideology with which many citizens disagree, an agenda serving their interests, an agenda that was never voted into law by the country’s elected representatives.


  The phrase threat to democracy is wildly overused today. So I won’t say that the Big Three’s jamming ESG down American throats is a threat to democracy. Rather, as former attorney general William Barr and law professor Jed Rubenfeld put it, it is a usurpation of democracy.23


  This is not—and should not be—a partisan issue. In fact, the dangers of excessive corporate power have historically been a core concern more for the Left than for the Right. It’s the Left that most vociferously protests Citizens United and the power of corporate money in US elections. The original target of the Occupy protests included not only income inequality but “corporate influence on democracy.”24 But when it comes to ESG, the Left has lost its way.


  Today, liberal, progressive, and woke Americans worship, rather than fight against, Wall Street behemoths imposing their preferred social and political ideology of them. The simple explanation is that the Left finds the ideology Wall Street is currently promoting to be congenial. The Left likes ESG and as a result has abandoned its own principles. If instead of ESG, Wall Street were forcing corporate America to deny medical coverage for gender transitions or to make employees acknowledge that biological sex is a fact, progressives would be up in arms. Democratic attorneys general would be making the same fiduciary duty arguments that today only Republican attorneys general advance. Democratic politicians would be apoplectic that the White House had passed new regulations allowing pension fiduciaries to use Americans’ money to promote that agenda while concealing it from the very people whose money they’re managing.


  The United States’ social and political policies should be decided by the American people through uncensored First Amendment public discourse and elections. They should not be made by a handful of corporations in control of a staggering, historically unprecedented share of worldwide wealth. Only then will we have a government that is “of the people, by the people, for the people.”
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