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      Preface

      
      
      Trayvon Martin, Michael Brown, Eric Garner, Tamir Rice, and many others. “Hands up, don’t shoot, Black Lives Matter, I can’t breathe, I can’t breathe, I can’t
            breathe . . . I can’t breathe.” If you work in philosophy of race and are black or have black ancestry––I am multiracial––and
         if your personal sensitivity is greater than that of a plant, then the past two years
         have been painful and shameful to live through. There seems to be something drastically
         wrong about a justice system that allows police to kill unarmed young black men with
         impunity, with American elites of all races, who feel sorry for the misfortunes of
         our already disadvantaged but cannot do anything to help them, with academic whites
         who have created a discourse about their privilege, and with all those who are apathetic
         in the face of black tragedy in our time. I wrote this book quickly and with a sense
         of urgency, in November and December 2014, while interrupting work on a longer and
         more theoretical project (Applicative Justice: A Pragmatic Theory for Correcting Injustice) that will eventually provide more comprehensive underpinnings for this work. In
         other words, I had to stop philosophizing for a minute, to think about reality.
      

      
      This book focuses on one specific problem: police killings of unarmed young black
         men that are not legally punished. The writing also had two specific promptings. First
         I was inspired by responses to my November 5, 2014 NYTimes Stone interview by George Yancy, “What ‘White Privilege’ Really Means.”[1]   The liveliest hostile reader commentary (and maybe, also, 1274 ‘likes’ on the NY Times Facebook page for November 6[2]  ) focused on this: “Not fearing that the police will kill your child for no reason isn’t a privilege.
            It’s a right.” 

      
      My second inspiration was the heated argument between former New York City Mayor Rudolf
         Giuliani and Georgetown University Professor Michael Eric Dyson on Meet the Press on November 24, 2014. The moderator introduced the claim that white police officers
         do not racially reflect the population of black communities. Giuliani said it was
         more important to talk about the fact that 93 percent of blacks who are killed, are
         killed by other blacks. Dyson said that black-on-black crime was a “false equivalency”
         to white police officers shooting blacks, because blacks were punished for killing
         other blacks and white police officers were not. Giuliani said, “White police officers
         wouldn’t be there if you weren’t killing each other 70 percent of the time.” Dyson
         replied that Giuliani had a white supremacist mindset.[3]    
      

      
      The same 93 percent figure was trotted out in comments (mostly from Internet ‘trolls’)
         about what I said in the NYTimes interview. It is completely irrelevant to the discussion of racial profiling and
         the impunity enjoyed by white police officers who kill blacks in ‘stop and frisks’
         or while attempting to perform stop and frisks.[4]   The reason acquittals and failures to indict ignite such strong public protest
         is that the police are presumed to protect members of the communities in which they serve. These ruptures between police and
         communities undermine trust in government, as well as the constitutional legitimacy
         of government as represented by such police action and its prosecutorial and juridical
         blessings. Distrust of government is an unfortunate trend now shared by both extremes
         of the political spectrum. Tea Party Republicans distrust government because they
         fear it gives too much to the undeserving. Radicals to the left distrust government
         because they view it as crushing, when it is not ignoring, the rights of the disadvantaged,
         especially poor nonwhites, and especially poor blacks. Indeed, a strong case can be
         made for negative black male exceptionalism, not only throughout U.S. history, but in present conditions of police racial profiling
         and homicide.[5]  
      

      
      Moreover, to bring up the 93 percent statistic when the subject is white police officer
         homicide following racial profiling is a distraction back to the mode of discourse
         preferred by those who insist that American society is not racist against blacks.
         That mode of discourse seeks to find ways to blame victims and hold them responsible
         for their own misfortune and disadvantage. The reasoning that could be implicit in
         Giuliani’s remarks is that if blacks can be blamed for most of the death rate of young
         black males, then homicides against blacks committed by white police officers are
         less blameworthy, by comparison. However, blame is a moral assessment that is not
         a matter of numbers alone. American citizens have constitutional rights that are at
         stake in these cases of police homicide. The Fourth Amendment is supposed to protect
         against arbitrary searches and seizures. The Fourteenth Amendment is supposed to guarantee
         equal protection under the law and in actions of government officials. Police racial
         profiling violates both amendments, first by arbitrary stops and searches, and second
         by disproportionate use of those methods against blacks. The police have a special
         duty, stated in their oaths, to “uphold the Constitution.” That is the issue missed
         by Giuliani and many others.
      

      
      Contemporary academic discussion of social justice has now shifted to the discourse
         of white privilege. I think this is a mistake, insofar as privileges are extra perks
         and more is at stake in recent police killings of unarmed black men than denial of
         perks. I hope we have not sunk so low in American society that plain, simple, justice
         according to the Constitution must be regarded as a perk. Police killings that rest
         in impunity when grand juries do not indict and trial juries do not convict, violate
         ultimate, nonnegotiable rights. 
      

      
      About two thirds through the writing of this manuscript, on December 17, 2014, I attended
         a very timely event at the University of Oregon. Yvette M. Alex-Assensoh,  Vice President
         for  Equity and Inclusion, organized “‘I Can’t Breathe’: A Conversation Starter about
         Racism, Justice, and Love.” A diverse group of administrators, staff, faculty, students,
         community representatives, faith-based representatives, campus police, and city police
         assembled to discuss the effects on their lives of the recent killings that have not
         been followed by jury convictions or grand jury indictments, and how a university
         community might respond. 
      

      
      We sat at round tables of six or eight people, beginning with one-on-one discussions,
         expanding to full table discussions, and then summarizing to the rest of room. At
         my table, a young woman of color commented on responses to recent police killings
         on social media. She reflected that those who were nonwhite among her friends and
         relations showed engaged responses on their Facebook pages, while her white friends
         and relations seemed unaware of these events and posted nothing about them. A young
         white woman at the table talked about the silence on our campus about these incidents.
         African Americans are under-represented at all levels at the University of Oregon,
         perhaps reflecting the racial demographics of Oregon itself, which in 2013 had only
         2 percent blacks in its population, compared to 13.2 percent for the United States
         overall.[6]    (Oregon’s racial statistics may be related to a nineteenth century history of
         the exclusion of blacks by law, and race-restrictive real estate covenants, which
         were not fully corrected until 1968.[7]   )  
      

      
      I was led to wonder if reactions to public trauma depend on the race of those observing
         and responding. Have we re-inscribed old-fashioned segregation into social media,
         so that blacks care when terrible things happen to black youth, but whites are unmoved?
         Is our collective sense of justice dead? I hope not. The great masses of people of
         all races and ethnicities go about their daily lives, working, socializing, falling
         in love, ending romantic relationships, raising families, getting sick, and worrying
         about money. In all of this, most are fully enmeshed in what D. H. Lawrence called
         the lesser day of ordinary life that can crack “like some great blue bubble” so that
         we seem to see “through the fissures the deeper blue of that other Greater Day where
         [moves] the other sun shaking its dark blue wings.”[8]  
      

      
      The Greater Day for race in our time is not a matter of what race a person is, but
         a matter of justice for persons of all races. Justice is not based on common early
         homo sapiens African ancestry, an immigrant melting pot, or equal opportunities for
         material success. Justice is a matter of human rights and human dignity. Fortunately,
         we have a Constitution that names and supports protection for such rights. But unfortunately,
         that constitution has been interpreted by U.S. Supreme Court judges in ways that ignore
         both individual and institutional racism. Failure to recognize and support constitutional
         rights is unjust. People can come together in response to injustice and share the
         simple, common aspiration that those who are innocent will be left alone by the government
         as represented by the police and those who are guilty, including the police, will
         be punished. That aspiration is an attainable goal which we can reach by understanding
         the nature of the injustices now committed. The focus of this book is very narrow––How
         do the injustices of the police killing of innocent young African American men work?
         Why are such homicides not punished? What can be done about this? 
      

      
      In The Souls of Black Folk, W. E. B. Du Bois predicted in 1903 that “The problem of the twentieth century is
         the problem of the color-line—the relation of the darker to the lighter races of men
         in Asia and Africa, in America and the islands of the sea.”[9]   More than a century later, it is evident that the color line has blurred in a number
         of ways: the U.S. Civil Rights Movement has yielded formal equality; the “darker races
         of men in Asia and Africa . . . and in the islands of the sea” are viewed not in racial
         terms but in terms of economic development and military capability and threat (which
         may be as bad, but it is something different); it is well understood by intellectuals
         in the humanities that much of older definitions of race were based on myths and stereotypes;
         there is a consensus in the physical biological sciences that racial kinds are not
         real natural kinds, independently of social divisions that are projected onto genetic
         and phenotypical taxonomies;[10]   in the United States, where race was most drastically a matter of black and white,
         multiracial individuals are accorded some recognition and Latino/Hispanics, while
         officially an ethnicity, nonetheless are regarded as racially nonwhite, for the most
         part. 
      

      
      However, it is important to return to the black-white dichotomy in these early decades
         of the twenty-first century, not as a matter of racial identities, but as a matter
         of justice. Justice, or good enough approximations to justice, exists for white Americans,
         but not in the same ways for the rest. The starkest examples of injustice are evident
         in how black Americans are treated by the police. Yes, there is overt and implicit
         racism and bias, and yes, there are institutional structures, including the U.S. prison
         system, which make black Americans, especially young males, especially vulnerable.
         But the crucial issue at stake is application of the forms of justice that are stated
         in U.S. Constitutional Amendments and the Civil Rights legislation of the 1960s, to
         black Americans. To do that will require beginning with contemporary instances of
         race-based injustice that have fallen through the cracks in U.S. Supreme Court Opinions
         since 1968 and revisiting some of those opinions. This will be a long-term legal project.
         First, it is necessary to understand how the legal system now works unjustly and how
         a number of progressive academics, who should know better, have been politically anesthetizing
         themselves.
      

      
      Chapter 1 is a critique of white privilege discourse. (It may be experienced as harsh,
         but I cannot apologize for those effects.) Chapter 2 discusses rights in the context
         of police racial profiling and attempts a realistic explanation of how and why that
         practice is unjust. Chapter 3 stresses the importance of beginning with injustice
         and focusing on its correction, which requires a comparative approach––comparing protection
         of the rights of whites and blacks. However, because solutions to the present problem
         are not likely to be found in existing constitutional interpretations and I am not
         a lawyer, the Conclusion is directed toward solutions that can be crafted within the
         legal system as it now stands. 
      

      
      I am grateful to my colleague Mark Alfano for reading and commenting on the penultimate
         draft of this manuscript. Heartfelt thanks to Yvette Alex-Assensoh and her son, Kwadwo
         Assensoh, for giving that same draft an encouraging reading. I thank George Yancy
         for long-term ongoing support of my work on race. I am also grateful to Rodney Roberts,
         José Mendoza, and Janine Jones, for careful readings and comments, only some of which
         made it into final proofing. Simon Rackham did a great job on the first round of speedy
         copyediting and Jon La Rochelle did a great job in helping me with final proofs, with
         exceptional attention to the index. Thanks also to Jon La Rochelle and Sarah Hamid
         for encouragement during the proofreading stage. I have had support and encouragement
         from many others, but this book was written too quickly to expect wide feedback in
         progress. In any case, all of the errors and omissions are mine. Once again, I am
         very happy to publish with Rowman & Littlefield, and this time I am especially indebted
         to Natalie Mandziuk for superb editorial performance. Thanks also to Laura Reiter
         and other members of R&L’s production team. All errors and omissions are mine
      

       

      
      Naomi Zack

      
      Eugene, Oregon

      
      February 8, 2015
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      Chapter 1

       White Privilege, Entitlements, and Rights

      
         
         
      

      
      
         Cause of Death: Gunshot wound of the torso with injuries of major vessel, intestines
            and pelvis.
         

         
         —Medical examiner Thomas P. Gilson[1]  
         

      

      Tamir Rice

      
      A video released by the police in Cleveland, Ohio on November 26, 2014, shows Tamir
         Rice several days earlier. He is aimlessly wandering around in an outdoor recreation
         center, talking on a cell phone and holding a gun. A bystander called 911 and said
         that the gun was “probably fake” and that its wielder, although probably a juvenile,
         was “scaring the shit” out of others nearby. When the patrol car drove up, Timothy
         Loehmann, twenty-six, a rookie police officer, shot Rice within seconds of getting
         out of the car. His partner, Officer Frank Garmback, age forty-six, initially remained
         at the wheel. A report was radioed in: “Shots fired, male down, um, black male, maybe
         twenty.” It was reported that Loehmann and Garmback had not been told that the initial
         caller reported the gun as “probably fake.” We don’t know if they had been told that
         their suspect was probably a juvenile.
      

      
      Tamir Rice died from his wound the next day. He was a twelve-year-old African-American
         boy and had been carrying an Airsoft BB gun that officers said resembled a semiautomatic
         handgun and was without the orange safety marker that would have indicated it was
         a fake. On the police video, Rice looks like a juvenile, rather than a fully grown
         adult. The Cleveland NAACP (National Association for the Advancement of Colored People)
         issued a press statement that reads in part:
      

      
         We believe that the ever-increasing tension between the police and the citizens of
            Cleveland played a significant role in Tamir Rice’s death. This shooting brings into
            question the adequacy of the selection, training and preparation of police officers.
            Police officers should be prepared to confront and address people of all races and
            cultures and use deadly force only as a last resort. [2] 
         

      

      Half a century after passage of the U.S. Civil Rights Act, and the formal equality
         thereby expressed,[3] it has become increasingly popular to address persistent social and institutional
         racial inequality in a discourse of “white privilege.” While whites are undoubtedly
         disproportionately advantaged compared to nonwhites in contemporary society, much
         of this discourse remains untroubled by real and raw injustice that is inflicted on
         black people in the United States. It is not altogether clear what, within the discourse
         of white privilege, could be said about the shooting of Tamir Rice. If police officers
         are not “prepared to confront and address people of all races and cultures and use
         deadly force only as a last resort,” the issue is what happens to people that police
         officers are not prepared to confront and address, on whom deadly force is used according
         to a standard that is less stringent than a last resort. That is, the issue in this
         case is how police confront and address black youth and the readiness with which they
         use deadly force against them. If the police are white, we might say that they have
         privilege in behaving that way, but not all police officers are white and not all
         whites are police officers. Perhaps the idea of white privilege applies to those who
         are not directly affected by lack of preparation of the police to confront and address
         people of all races and cultures, because they are members of races and cultures who
         the police are prepared to confront and address and use deadly force against only
         as a last resort. This seems to be a very roundabout way of addressing an issue of
         concern to both those engaged in the discourse of white privilege and those who do
         not have white privilege and do not engage in that discourse.
      

      
      Privilege and White Privilege

      
      A privilege is something desirable, an extra perk or reward as a result of some prior
         higher standing or superiority, for example, privileges to use the sauna and tennis
         courts, enjoyed only by members of the country club. To admit that one has a privilege,
         even if it is understood that the privilege is undeserved—because one ought not to
         have the higher standing or is not really superior to those without the privilege—is
         to implicitly flatter oneself. More seriously, to view oneself as someone without
         a certain privilege minimizes the importance of what it is that one lacks and creates
         a situation where one is begging for, or ineffectively demanding, a withheld perk.
         As a result, those without the privilege and their advocates may be reduced to regarding
         the “privileged” with envy or blaming them for the condition of those who lack the
         privilege, while those who admit to having the privilege are often drawn into circles
         of confession, guilt, and remorse that remain reflective and self-reflective. This
         is altogether a reduction, not because envy and blame are without grounds or because
         self-
reflective remorse does not strengthen individual character, but because such discourse
         is a distraction from effective action. However much it has been a good beginning
         for discussion of ongoing anti-nonwhite racism following the civil rights movement(s),
         as well as it might afford whites the time and space to psychologically process their
         individual racism(s),[4] the discourse of white privilege, alone, does not have the gravitas or urgency of
         either moral principle or social, institutional, and political action. Often (but
         not always), what is called a “white privilege” that nonwhites lack, is a right that is protected for whites and not for nonwhites.[5]  That is, a “privilege” whites are said to have is sometimes a right belonging to
         both whites and nonwhites that is violated when nonwhites are the ones who own it.
      

      
      If among the comparative advantages whites have compared to nonwhites, rights are
         not distinguished from privileges, the idea of white privilege easily allows whites
         who do not have any extra perks to deny that they have white privilege on those grounds,
         and with that deny the broader concept that includes deep racial inequalities in society.
         In this chapter, the idea of white privilege is disambiguated by analysis of the foregoing
         sources of confusion. White privilege discourse is seen to be often misplaced and
         somewhat insulated from real social injustice, even though its grounding intuition
         that race-based advantages and disadvantages should be compared, does support social
         justice.
      

      
      The History of the Idea of White Privilege

      
      The idea of white privilege was developed by Ruth Frankenberg and others in the early
         1990s, based on statistical and narrative knowledge that whites, because of their
         race, had advantages in U.S. society that were related to the disadvantages of nonwhites.
         Progressives had rarely talked about white racial identity before then, partly because
         whiteness was assumed to be the normal racial identity, so that it did not even seem
         as though whites had a race. Also, by the 1980s, the long Euro-American history of
         glorifying the white race had been forgotten and was not at the forefront of general
         public consciousness. Conservatives who denied racial discrimination and wanted to
         distance themselves from bigotry had nothing to gain by reminding people of that history
         and progressives shied away from mention of it, because it was offensively racist.
      

      
      Only historians and other scholars of race recalled that doctrines of white superiority
         to nonwhites formed the ideology developed in the late nineteenth and early twentieth
         centuries to justify Anglo-American Manifest Destiny as the United States expanded
         “from sea to shining sea,” driving out Mexicans and stealing their land, and driving
         out indigenous Americans and stealing their land. Proclamations of white superiority
         were also used to justify domination of blacks under Jim Crow laws and the exclusion
         of Asians in immigration law.[6] Southern and eastern Europeans were admitted during the great wave of early twentieth
         century immigration, but only because their labor was necessary for an expanding economy.
         White identity was achieved by Italians, Poles, and Irish Americans, only after several
         generations of hard work and cultural assimilation. Jews became white only after the
         horrors of World War II created an association of their nonwhite status with Nazi
         genocide.[7] 
      

      
      The combination of an ideology of white superiority with such practices of white dominance
         resulted in a system of white supremacy. It took a while for the declaration of a
         white racial identity to be possible without invoking or evoking white supremacy.
         Thus, after the success of the civil rights movements, not much that was positive
         in an egalitarian or liberatory sense could be accomplished by whites declaring their
         racial whiteness.
      

      
      However, by the late 1980s, when it became evident that the United States remained
         a society of racial inequality, racial whiteness was reexamined, this time not as
         justification for domination, but to emphasize the role of whites in the unequal system.
         This new critical identification of whites as a race led to the idea that whites,
         simply because they were white, had important advantages compared to nonwhites. More
         than that, some of these advantages were part of a social system that often required
         no further information about people than their racial identities, in order to dispense
         such privileges. The disadvantages experienced by people of color were as much, or
         more, the result of practices and traditions and the ongoing intergenerational effects
         of poverty and past oppression, as they were the result of prejudice or deliberately
         discriminatory actions. These enduring practices and traditions constituted ongoing
         structural or institutional racism.
      

      
      The idea of structural or institutional racism refers to practices that disadvantage
         nonwhites in the absence of deliberate racism in the hearts and minds of individuals.
         Eduardo Bonilla-Silva is often referred to for this concept that can be expanded to
         all aspects of life. Bonilla-Silva writes:
      

      
         There is something akin to a grammar—a racial grammar if you will—that structures
            cognition, vision, and even feelings on all sort of racial matters. This grammar normalizes
            the standards of white supremacy as the standards for all sort of social events and
            transactions. Thus, in the USA one can talk about HBCUs (historically black colleges
            and universities), but not about HWCUs (historically white colleges and universities)
            or one can refer to black movies and black TV shows but not label movies and TV shows
            white when in fact most are. I use a variety of data (e.g., abduction of children,
            school shootings, etc.) to illustrate how this grammar works and highlight what it
            helps to accomplish. I conclude that racial grammar is as important as all the visible
            practices and mechanisms of white supremacy and that we must fight its poisonous effects
            even if, like smog, we cannot see how it works clearly.[8]  
         

      

      Bonilla-Silva and many other contemporary scholars of race have, as this passage proposes,
         now moved beyond socioeconomic advantage and disadvantage, to speak of an over-arching
         system that they call “white supremacy.”
      

      
      Is Antiblack Racism a White Supremacist System?

      
      In 1995, Leonard Harris revealed the steps in a move toward his posit of contemporary
         white supremacy:
      

      
         The Ku Klux Klan secretly created a profession: American Philosophy. . . . Once upon
            a time philosophy, the most honored of intellectual disciplines, joined with American
            nationalism and the two begot a child: American Philosophy. The new child functioned
            as evidence for white supremacy because people considered statuses as verification
            of natures, and consequences were thought to adequately explain antecedents.
         

Believe It or Not:

         
         There are no Blacks on the faculty in the Philosophy Department at any of the eight
            Ivy League universities and no Blacks on the faculty in the Philosophy Department
            at nine of the eleven Big Ten universities.[9]  
         

      

      The absence or very small number (Harris’s stats may have changed a little in twenty
         years) of blacks at the academic pinnacle of the profession of philosophy can be explained
         in terms of old-fashioned institutional racism: blacks don’t have the same opportunities
         to pursue philosophy as do whites; the kind of philosophy blacks want to pursue does
         not meet the needs and wants of Ivy League philosophy departments; some members of
         Ivy League philosophy departments are not overly concerned with the social justice
         issue that might be at stake in having a racially integrated profession; some members
         of Ivy League philosophy departments are antiblack[10]   racists in the old-fashioned white-supremacist sense, although they would not explicitly
         declare that out loud and if it could be proved, the plaintiff in such a lawsuit would
         win.
      

      
      The move toward calling antiblack racist practices a “system” is understandable, given
         that much of the comparative race-based differences in U.S. life are maintained without
         individual intent. But is it a white supremacist system? After the civil rights movements, overt and deliberate discrimination in
         education, housing, and employment were made illegal and explicit racially discriminatory
         laws were prohibited. Whites remain dominant, practices resulting in white advantage
         continue, and de facto racial discrimination is highly prevalent in desirable forms
         of education, housing, and employment. However, the absence of an officially-approved
         ideology of white superiority entails that there is not at present a system of white
         supremacy. Nevertheless, many contemporary scholars of race call the contemporary
         United States a “white supremacist society,” simply because nonwhites are excluded
         from so many of the goods of life. That is an exaggeration, because of the present
         absence of an explicit ideology of white superiority. The use of that exaggeration
         in the discourse of white privilege may have dire consequences, as will be evident
         by the end of this chapter.
      

      
      The Discourse of White Privilege

      
      The discourse of white privilege developed from the realization that whites have racial
         identities as white and that those identities continue to confer advantages. However,
         the advantages they confer are the result of institutional and structural racism,
         as well as lingering prejudice and discrimination on individual levels, and the presence
         of a small number of explicit white racists who do seek a return to a white supremacist
         system. Present white advantages are not the result of a white supremacist system
         and to exaggerate the system of institutional racism or specific racist events, in
         those terms, is not only a conceptual error, but a political mistake. The exaggeration
         makes it seem as though the problems that need to be overcome require overcoming a
         monolithic, overhanging, oppressive political and cultural thing that cannot be overcome by nonwhites, because they do not have enough power. Neither
         can whites be imagined as overcoming white supremacy as posited, because if they were
         to overcome it, their whiteness, and with that, their dominance, would remain in place.
         As Steve Martinot puts it, “For white identity to attempt to free itself by rebellion
         from white supremacy would only reassert a white identity in rebellion and reconstitute
         the supremacy assumed by its self-definition.”[11] 
      

      
      The exaggeration of the problem of racial inequality by white interlocutors in the
         discourse of white privilege, not only inflates their own importance, but at the same
         time makes it seem as though nothing effective or constructive can be done to bring
         about racial equality or even fairness. Thus, Martinot’s solution is the familiar
         self-absorption of his cohort, “a white form of DuBoisian double consciousness . .
         . that would see itself as those whom whites racialize see it.”[12] How does Martinot think that whites can get to know how those whom they racialize
         as nonwhite see them? Further examination of white privilege discourse will reveal
         more about its self-paralysis in the face of its stated goals of equality, but first,
         more distinctions are in order.
      

      
      White Privilege as Entitlements

      
      I am not saying that white privilege is not real! Two different kinds of white privilege
         are at issue here. The first is the easier access whites have to upward socioeconomic
         mobility and the goods of life available only to the more advantaged in society. The
         second is the greater likelihood whites have in getting their basic rights protected
         by government officials and those with power and authority in social institutions,
         according to the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution.[13] Use of the term “white privilege” to refer to both forms of “privilege” equivocates
         between ideas of entitlements and ideas of rights. Entitlements are advantages for
         which people are required to perform prior actions to acquire, whereas rights are
         granted and recognized in virtue of an individual’s existence as a human being or
         membership in a collective (e.g., a community, state, or nation). In a word, privileges
         are usually conditional, whereas rights are unconditional.
      

      
      It’s easier for whites to attend college, and get advanced degrees that qualify them
         for management or professional employment. It’s also easier for whites to interact
         with or within the most powerful levels of professional, bureaucratic, and corporate
         culture, because most of those already there are white. In U.S. society, socioeconomic
         advance has a strong collegial or social or cronyist component, which is easier––and sometimes only possible––to join or navigate if a
         person is the same race as those already in positions to which any given upwardly
         mobile individual aspires. The same conditions govern election or appointment to political
         office. However, degrees in higher education, management or professional employment,
         and corporate and political leadership are not rights, but entitlements, or in a proper sense of the word, “privileges.” There is nothing frivolous or luxurious
         about such “privileges,” because they open doors to many of the material and social
         goods of life in contemporary society. Still, it cannot be said that everyone is automatically
         entitled to occupy these positions, in virtue of membership in the human species or
         citizenship, that is, as a matter of their human rights or political rights. Furthermore,
         such entitlements are not privileges attached to white racial identity, because not
         all whites have them, particularly poor whites who are greater in number than poor
         nonwhites of any one nonwhite (minority) racial group. And, although compared to whites,
         they are a disproportionately fewer number, nonwhites also have these entitlements.
      

      
      Entitlements are advantageous positions, some of which are accorded by merit or the
         result of hard work, and some as a result of collegial/social/cronyist patterns of
         behavior. Still others are gifts for which a person enjoying them doesn’t have to
         do anything and doesn’t need access to opportunities for inclusion, for example, being
         born into a rich and powerful family, or inheriting a fortune, or in Europe, inheriting
         a royal or noble title.
      

      
      The disproportionately high possession among whites of desirable entitlements in U.S.
         society is not in itself the heart of the inequality that is cause for principled
         concern. Rather, principled concern is evoked by who is excluded, based on their racial
         identities, from entry into realms of advantageous entitlement(s), and why (when reasons
         are given for deliberate exclusion), and how (when social mechanisms result in exclusion)
         they are excluded. In our post-civil rights language, such exclusion is described
         as “lack of opportunity” or “lack of access.” Nonwhites, especially blacks, were explicitly
         excluded historically and are indirectly excluded today. For example, fewer African
         American children growing up in inner city slums have opportunities to prepare for
         and apply to colleges than white children growing up in suburbs. The exclusion or
         lack of access is often the result of unequal distribution between whites and nonwhites
         of opportunities, based on race, socioeconomic position, and race combined with socioeconomic position.
         Nonwhites, blacks especially, do not have opportunities to acquire these entitlements
         that are equal to the opportunities whites have to acquire them. That is the heart
         of the inequality, now loosely referred to by the term “white privilege,” and it is
         what we should mean by “white privilege.”
      

      
      Upward Mobility, Education, and Race

      
      In dynamic cases of upward mobility, inclusion of members of previously excluded groups
         amounts to a redistribution of scarce goods. Either some who had easier access lose
         their points of entry or more points of entry must be created, for example, fewer
         white students are admitted to the university or university enrollment grows as a
         direct result of affirmative action or diversity programs. White plaintiffs arguing
         against “reverse discrimination” have been successful, all the way up through the
         U.S. Supreme Court, since the late 1970s, based on this presumption and reality of
         scarcity, i.e., that only so many will be admitted. The Court has ruled that the Civil
         Rights Act and Fourteenth Amendment of the constitution do not allow “race” to be
         a positive factor for securing entitlements, even in cases where considering race
         via affirmative action may be the only way that nonwhites have access to such entitlements.[14] The Court has thereby enacted a very literal understanding of the Civil Rights Act,
         which prohibited discrimination based on race. Where affirmative action has favored
         nonwhites who might otherwise experience covert discrimination or who belong to groups
         still burdened by legacies of past discrimination, the Court looks at “race” only
         as a property of individuals in the time slice of their application for admission
         and it rules nonwhite “race” alone, inadmissible to consider. That perspective was
         explicit in two 2003 cases. In Graz v. Bollinger, it was deemed unconstitutional for the University of Michigan to automatically give
         points for nonwhite racial identity in its undergraduate admissions process.[15] However, in Grutter v. Bollinger, it was ruled acceptable for the race of applicants to be considered “holistically,”
         as it was already, in the application process at the University of Michigan School
         of Law, which showed preference for otherwise competitively qualified nonwhite applicants.
         Still, the Court expressed reluctance in allowing even this limited consideration
         of race and Chief Justice Sandra Day O’Connor speculated it would be unnecessary by
         2028.[16] Presumably, O’Connor assumed that existing de jure equality guaranteed equal opportunity across racial groups, so that it was only a
         matter of one generation from 2003, when the holistic form of affirmative action would
         no longer be necessary to achieve de facto equality. That is, with one generation of affirmation by race of otherwise qualified
         freshmen or those seeking advanced degrees, it would no longer be necessary, either
         for de facto social equality or a recognized desideratum of racial diversity on college
         campuses, to affirm nonwhite race in the college admissions process.
      

      
      Upward socioeconomic mobility, by children compared to parents, is a sign of greater
         opportunities taken by children who rise. In the early twenty-first century, only
         35 percent of blacks, compared to 50 percent of whites, exceeded their parents’ economic
         status by more than 20 percentiles. (Upward mobility is highest for white men, followed
         by white women, black men, and black women.)[17] Upward socioeconomic mobility requires higher education. Grades on standardized tests
         administered in middle school are a stronger predictor of upward socioeconomic mobility
         from the status of parents, than any other indicator, including race and gender. Good
         preparation for standardized tests makes a huge difference, according to a study by
         Columbia and Harvard University economists, which tracked 2.5 million elementary and
         middle school students over twenty years. Students whose teachers helped them raise
         standardized test scores had fewer teenage pregnancies, higher rates of college enrollment,
         and higher earnings at age twenty-eight.[18]  
      

      
      Compared to whites, poor nonwhites do not have access to higher education without
         some correctives to their poverty, lack of educational enrichment in K-12, and racial
         preferences and racist attitudes among both blacks and whites. A poor black child
         will lack capabilities for higher education because of inadequate teaching, not enough
         money to attend college, and environmental and external skepticism that she could
         become a college student. Black families who live in poor neighborhoods send their
         children to schools with less funding for high quality teachers and educational resources.[19] Black children attending racially integrated schools may encounter bias and stereotyping
         from teachers, staff, and peers, who are white.[20] Stereotype threat (reminders of minority racial status by a requirement that the
         test taker identify herself by race) can impair performance on standardized tests,
         by increasing anxiety.[21] Compared to nonwhites, especially blacks, whites thus have an unearned advantage
         regarding college admission, which requires even less effort when they are legacy
         students, whose parents attended any given institution. It seems euphemistic to call
         this advantage a “white privilege,” given the importance of access to higher education
         for success in adult life. It might be more effective toward “leveling the playing
         field” to focus on the structural obstacles nonwhites face in a society that valorizes
         upward socioeconomic mobility in general, instead of dwelling on how whites do not
         have to contend with such obstacles, as in the present discourse of white privilege.
         Although, the purpose of white privilege discourse is mainly for those concerned with
         social justice to develop self-understanding of how society remains racially biased
         against nonwhites, despite formal equality.
      

      
      Unequal opportunities for educational entitlements are part of a complex structural
         condition for all poor families in the United States, consisting of at least these
         components: less material resources for high quality education in poor neighborhoods;
         class bias in educational institutions; and lack of motivation due to attitudes from
         family members and peers in the immediate environment. Remedies would include any
         and all measures or programs that counterbalance these obstacles. But such remedies
         are a very hard sell in a political climate that fosters general resentment of any
         government action to help the poor, especially nonwhites, and especially blacks. Also,
         as mentioned, affirmative action is all but illegal at the present time. The 1964
         Civil Rights Act does support equal opportunity and equal opportunity is generally
         regarded as a right. Antiracist thinkers generally believe that unequal opportunities
         constitute rights violations. However, it is difficult to get to rights, including
         the right of equal educational opportunity, through the discourse of white privilege.
      

      
      Introspection and Compartmentalization

      
      Research in social psychology indicates that if white college students are taught
         to recognize the “privileges” that are associated with their white racial identity,
         their resultant guilt may dispose them to discriminate less against nonwhites and
         actively advocate for social justice on behalf of nonwhites in contexts where they
         live and work, that is, college campuses.[22] However, while such findings support the importance of education and subjective psychological
         processing, particularly concerning the “entitlement” aspect of privilege, they do
         not address more powerful institutional, political, and legal issues. College students
         who begin with a belief that racial equality has already been achieved in American
         life and that their greatest problem is “reverse discrimination,” are more open-minded
         than the general population of white Americans who remain skeptical that there is
         such a thing as white privilege. While it would be a wonderful result of such education,
         undertaken throughout higher education, if colleges and universities became free of
         white privilege, there is no guarantee that condition would extend beyond their campuses
         or that graduates would live out what they learned in college. The mitigation or abolition
         of both the rights and entitlement forms of what are called “white privilege” may
         best be supported by such educational and 
psychological projects, undertaken on a subjectivity-
targeted “one by one” basis, with the goal of reaching a majority of “ones” in the
         privileged white population, throughout society. Such educational and psychological
         projects may even be necessary for abolishing white privilege as both entitlements
         and rights, but they are not sufficient.
      

      
      Even if successful, introspective projects do not support a political dimension in
         white privilege discourse, much less political action toward egalitarian enforcement
         of rights that already exist. They are also insufficient to generate action that would
         make institutions and social arrangements more racially egalitarian. A useful comparison
         here might be with Christianity as a system of beliefs that supports an egalitarian
         view of humankind and compassion toward those less advantaged than the self. How many
         white Christian Americans deny both the existence of white privilege and the injustice
         of institutional racism? How many white Christian Americans would be willing to recognize
         situations in which their own rights are protected, whereas those of nonwhites are
         violated? And how many of those white Christian Americans who recognize both white
         privilege and violation of the rights of nonwhites would be willing to act or support
         action to correct these inequalities? The point of these questions is not to criticize
         white Christian Americans but to provide an example of how beliefs, strong convictions
         even, in one area of life (religion) need not ensue in action in another (politics).
         White Christian Americans may be likely to ignore white privilege for political reasons,
         accepted as part of a whole conservative ideological framework that reminds them they
         have worked hard for their advantages and deserve them. Academics who talk and write
         about white privilege may similarly hold their progressive belief structures in intellectual
         parts of their life that are insulated from how they act politically and privately,
         as well as regarding decisions about dispensing entitlements within the academy.
      

      
      White Privilege and Nonwhite Rights

      
      Concerning rights that are on paper presumed to be “color blind,” some writers in
         the discourse of white privilege believe that a status quo of nonprotection of the
         rights of nonwhites results in a situation where those whose rights are protected
         are thereby “privileged.”[23] This view regards rights as dependent on whether or not they are enforced, whereas
         the core of the concept of rights requires that they exist antecedently to their enforcement.
         Rights are moral conditions of human life that precede law and political action, including
         law enforcement. Descriptions of rights may be written in declarations and constitutions,
         but even when they do not have that formal “black letter” expression, rights remain
         powerful normative aspirations for what the law and its force should protect.
      

      
      Antiracist scholars are often reluctant to take up the tradition of “rights” as promulgated
         by the U.S. Constitution and The United Nations Declaration of Human Rights, because
         such rights have not generally been protected for nonwhites, either within the United
         States or globally/internationally. However, the discourse of rights is the only existing
         practical discourse that can lead to the protection of those conditions for human
         existence that have been called “rights” (they may be referred to by other names,
         but it is not evident what those may be). Insofar as rights have protection in written
         law, correction of their violation is in principle accessible through legal action,
         and the formal successes of the U.S. Civil Rights Movements attest that such action
         is possible, even though it turns out to be insufficient for achieving antiracist
         goals, for example, because rulings and laws are not enforced, or because, as already
         suggested, judicial rulings do not address racial inequalities in society.
      

      
      Let us now return to inequality of opportunities across racial groups in society,
         on the presumption that equal opportunities are rights. Conservatives and neo-racists
         often blame nonwhites for their poverty, under-education, and incarceration. This
         blame balances a belief that nonwhite races are associated with pathological cultures,
         on the one hand, and on the other, a belief that as individuals, poor nonwhites have
         character defects of laziness, lack of self-discipline, and just plain moral badness.
         Such blame for misfortune and disadvantage could not be propelled toward their targets
         without an underlying assumption that opportunities are not race-based to the detriment
         of nonwhites. This is the broad public assumption that “the playing field is level
         and everyone has the same chance to compete and succeed,” together with implicit approval
         of fairness.[24] That is, the value of fairness is shared by both progressives and conservatives and
         neo-racists.
      

      
      American citizens have a constitutional right to vote, which is a political opportunity.
         The Voting Rights Act of 1965 was meant to protect the rights of blacks to vote in
         southern states and localities where white officials obstructed that right, by providing
         for federal judicial jurisdiction over “voting qualifications or prerequisites.” The
         113th Congress passed the Voting Rights Amendment Act of 2014, stating that it “Expands
         the types of violations triggering the authority of a court to retain such jurisdiction
         to include certain violations of the Act as well as violations of any federal voting
         rights law that prohibits discrimination on the basis of race, color, or membership
         in a language minority group.” However, the act also “Excludes from the list of violations
         triggering jurisdiction retention authority any voting qualification or prerequisite
         which results in a denial or abridgement of the right to vote that is based on the
         imposition of a requirement that an individual provide a photo identification as a
         condition of receiving a ballot for voting in a federal, state, or local election.”[25] As of this writing, a number of states are in the process of passing, or have passed,
         voter photo identification requirements, and a debate is in process: proponents claim
         that the measures are necessary as protection against voter fraud; opponents claim
         that the risk of voter fraud has been exaggerated, photo identification requirements
         make it more difficult for some poor, nonwhite, and elderly citizens to vote––and
         that the requirements favor Republicans, because those voters without photo IDs are
         more likely to vote for Democratic candidates.[26] No one can credibly say that nonwhite citizens do not have a right to vote. But if
         photo ID requirements for voters result in fewer nonwhites voting, because of that
         requirement, alone, the effect will be to turn a right into an entitlement, by making
         the unconditional right to vote subject to unequal, race-based abilities to perform.
      

      
      More extreme putative rights violations are at issue in cases of antiblack racial
         profiling by police, particularly when confrontations escalate into the killing of
         unarmed suspects. The sense that rights have been violated intensifies when police
         who kill in such instances fail to be criminally indicted or are acquitted in criminal
         trials for manslaughter or murder. It was presumed to be in anticipation of such failure
         to indict that the U.S. Human Rights Network organized a trip to Geneva, Switzerland,
         for the parents of Michael Brown to speak before the United Nations Committee Against
         Torture, in November 2014, following Brown’s killing in August.[27] The perception of injustice has expanded after the grand jury’s decision not to indict
         police officer Darren Wilson, who fatally shot him. Events such as this spark impassioned
         expression, physical demonstrations and protests, spikes in local gun sales, and stronger
         law and order capabilities from local authorities. They also cry out for analyses
         in terms of rights and justice.
      

      
      White Privilege, Responsibility, and Manners

      
      The discourse of white privilege, as an academic discourse, is not generally structured
         around arguments or claims concerning human rights that extend to nonwhites, which
         could be enforced in concrete ways. Rather, this white privilege discourse is isolated
         and stalled in its lack of robust ideas of white responsibility. What, again, is white
         privilege according to this discourse? The answer is that compared to how whites are
         treated, nonwhites are routinely treated unjustly, cruelly, and unfairly. The discourse
         of white privilege succeeds when white people recognize this fact. But along the way
         toward that white epiphany, white privilege is often discussed as though it is an
         impersonal, thoroughly institutional system of direct rewards for white people, because
         they are white, whereas rewards are withheld from nonwhite people, because they are
         not white. The result is that the location of the white interlocutor in the very system
         she is required to recognize and criticize, is neglected. At the same time, there
         is insufficient focus on any responsibility that a white-privilege interlocutor may
         have, for “white privilege” as a system, and, more importantly, no attention is paid
         to action she can take to mitigate or abolish this system.
      

      
      The system referred to in “white privilege” discourse distributes or dispenses privileges
         to whites, which are not so much directly withheld from nonwhites (many of whom remain
         unaware of the extent and complexity of “white privilege”), as simply not available
         to them. This was done directly in the past, solely based on racial identity, e.g.,
         only whites could vote, marry other whites, use certain bathrooms, enroll in most
         colleges, etc. Today, the privileges referred to as “white privileges” are often distributed
         or dispensed indirectly, so that merit, education, wealth, experience, beauty, or
         certain traits of character, as well as certain social relations, are required in
         order to get entitlements to varied goods of life. But the indirect system remarkably
         mirrors the prior direct system. White people end up getting a disproportionate share
         of the rewards and goods of life. They don’t get as large a share as whites in the
         past got, but there is a disproportion, nonetheless. White participants in the discourse
         of white privilege apprehend such persistent inequality, but without fully apprehending
         their own place in the system.
      

      
      The system of white privilege is dominated by white people. White people hold the
         majority of its political offices, control most major corporations, fund or run most
         institutions of higher education, and so forth. And “rank and file” whites act in
         ways that preserve this structure, in their private, public, and social lives. This means that white people distribute and dispense privileges to other white people
            that they do not distribute and dispense to nonwhite people. What the white interlocutors in the discourse of white privilege often fail to acknowledge
         is that as white people they themselves dispense what they are identifying as “privileges,”
         to other white people. Barbara Applebaum puts this very well: “The emphasis on personal
         awareness . . . overshadows the need for understanding and challenging the system
         of power that supports white privilege.”[28] If white people want to do something to mitigate or abolish the injustice of white
         privilege, they could stop distributing and dispensing these privileges to other white
         people, in their own lives. That would be the active response to what has been given
         to them with no effort, for example, Peggy McIntosh’s list of valuable items in the
         famous invisible backpack (sometimes called a “knapsack”) of white privilege.[29] Furthermore, it is important to recognize that what Applebaum calls “the system of
         power that supports white privilege” is itself the system of white privilege.
      

      
      In practical terms, intervening when white privilege is dispensed is likely to come
         down to changes in the accessibility of entitlements that are not available to nonwhites.
         Within schools, corporations, and other practical institutions, it may not be whites
         alone who dispense privileges to whites and exclude nonwhites, so that instead of
         overt and identifiable privileges dispensed only by whites, it may be that nonwhites
         are implicitly or covertly or inadvertently overlooked for opportunities that are
         in principle “race blind.” Here, “white privilege” is a matter of institutional racism
         or bias and those who are aware of their white privilege may not have an obligation
         to divest themselves of that privilege or the entitlements it has made possible. But
         they do have an obligation to make the institution in question more egalitarian. While
         working to change an institutional practice in a school or corporation is not quite
         the same thing as directly doing something positive as a white individual with power
         and authority that nonwhites do not have, it is certainly worthwhile. Still, the kinds
         of actions white privilege interlocutors feel empowered to take as individuals, are
         more likely to be matters of manners than “institutional politics.”
      

      
      Failure to put themselves in the picture of the white privilege they decry can render
         white interlocutors in the discourse of white privilege, apolitical, passive beneficiaries
         of a system they fail to imagine changing. As a result, in its more confessional moments,
         the discourse flails as a kind of anguished “meta” view from nowhere. As Alison Bailey
         put it in 1999, “I can’t divest myself fully of privilege, and its use only fortifies
         the system I want to demolish. I can’t lose it and I don’t want to use it. Where do
         I go from here?” Bailey goes on to relate her direct assistance of a black student
         who was receiving racially discriminatory treatment from the payroll office in her
         university (a check was being withheld and racist stereotypes were invoked as a justification)
         as an example of a positive use of the resources of white privilege.[30] In a volume appearing in 2015, Marilyn Nissim-Sabat in “Revisioning ‘White Privilege’”
         gives an account of a going-away party, where she was the only white person present,
         a tense situation that she dispelled by announcing her knowledge that all whites,
         as well as blacks, have distant ancestors in Africa. [31]  In another 2015 volume, Nancy McHugh agonizes over her racism of twenty years earlier,
         when in a car with white friends she referred to black families enjoying a Baltimore
         evening outside their homes, as “porch monkeys.”[32] 
      

      
      The examples in these essays show that white privilege discourse is not exactly about
         how people of color experience racism or about how white people who believe that their
         privilege is morally wrong should behave toward people of color, but about the grace
         required from whites who recognize the system. Bailey and Nissim-Sabat recognize that
         because they are white, they have a certain power in real events in their daily lives.
         And, as both a remedy to their white privilege, which also uses it, each author relates
         having done something ameliorative for specific nonwhites, Bailey to counter antiblack
         discrimination and Nissim-Sabat to reassure blacks (it is not clear about what). Each
         is a good act in its context, motivated by good intentions. Bailey performs a courtesy
         for her black student in helping her get her check and Nissim-Sabat is socially polite
         in finding something to say that puts others at ease. McHugh’s self-castigation is
         about an insult that its objects did not even directly experience. (But is it likely
         that the black people she referred to as “porch monkeys” did not already know that
         some whites called them that, and worse?)
      

      
      Still, we do need to consider the rudeness toward American blacks that is accepted
         in the routines of American life, and to appreciate the importance of manners in race
         relations. President Barack Obama referred to antiblack racial suspicion among whites,
         several days after George Zimmerman’s acquittal in the criminal trial for his killing
         of unarmed Trayvon Martin[33]:
      

      
         There are very few African-American men in this country who haven’t had the experience
            of being followed when they were shopping in a department store. That includes me. There
            are probably very few African-American men who haven’t had the experience of walking
            across the street and hearing the locks click on the doors of cars. That happens to
            me—at least before I was a senator. There are very few African-Americans who haven’t
            had the experience of getting on an elevator and a woman clutching her purse nervously
            and holding her breath until she had a chance to get off. That happens often.[34] 
         

      

      George Yancy used the same examples of car doors clicking and a white woman clutching
         her purse in an elevator, as reactions to his presence as a black male, in Black Bodies/White Gazes, which was published in 2008.[35] (The coincidence of the President using the same language and the same examples may
         show how common such experiences are in twenty-first-century America, that his speechwriters
         practice plagiarism, or both.)
      

      
      African American males are discriminated against in the examples described by Yancy
         and Obama, in a unique way. They are not explicitly excluded or devalued, but instead
         receive special, heightened attention, because they are believed to pose dangers that
         nonblacks do not pose. Simply, their racial identity or their racial identity combined
         with male gender, counts as evidence of wrong doing, without any evidence of criminal
         intent, much less criminal action. Yancy writes, “It is as if my black body has always
         already committed a criminal deed.”[36] This kind of discrimination and stereotyping by whites apparently requires no justification.
         Awareness of a black male presence is allowed to automatically evoke, not only fear,
         but defensive precautions (locking car doors, clutching purses). Quite apart from
         often violent developments, such rudeness by whites toward blacks immediately conveys
         a bad first impression, based on race and gender alone. When the victim is innocent
         of any wrongful intent, as is more often than not the case, that black male victim
         will have experienced a very deep insult, an acting out of shunning, through extreme
         social rudeness that only whites have the privilege and authority to express with
         impunity.
      

      
      Courtesy and politeness are essential social virtues and they lubricate hierarchical
         social systems by creating an atmosphere of respect for those with lower status and
         less power, in this case, respect for nonwhites as generic human beings and/or even
         as those with lower status. However, such respect for nonwhites by whites in a society
         that is deeply structured to maintain historical disadvantages of nonwhites, especially
         blacks, is superficial and meretricious. It does nothing to disturb white privilege
         as a social and institutional system. The racist “system” may be understood and white
         individuals may even “get it,” which is to say, recognize that it is racist and thereby
         unjust. But insofar as nothing in reality is imagined as systematically changing as a result of that realization and no action is taken against that system,
         it could be said that the white interlocutors in the discourse of white privilege
         succeed in becoming subjects when it is a matter of reflection and verbal sharing,
         but fail to become subjects in planning and acting justly, their politeness notwithstanding.
         This is not a failure to “change the system,” which is impossible for an individual
         to do, but an akrásia or failure of action by an individual, on the assumption that there is something
         she could and should do, but is not doing. Of course, shame at such inaction could
         become another confessional subject, but if/when that happens, the discourse of white
         privilege, as undertaken by white subjects in an anti-nonwhite racist society, becomes
         a self-indulgent end in itself. The discourse of white privilege can thereby become
         no more than an exercise of white privilege, something new and fresh in its self-reflexivity,
         but old and toxic in its reproduction of racial inequalities. This discourse of white
         privilege has now entered philosophy via narratives or narratives combined with critical
         analysis, written mainly by white women, who are often also feminists. Their personal
         accounts do challenge arid, artificial rigor in the style of our discipline, but rarely
         go beyond displaying the suffering and discomfort of women who are privileged in the
         context of their suffering and discomfort. And they may not even suffer! For instance,
         in talking about white New Wave and No Wave music, Robin James relates:
      

      
         I, a white girl from the Midwest, like this music. I find it pleasurable not only
            because I hear anti-racist and often feminist and queer politics in it but primarily
            because I like the way it sounds. I like its awkwardness, its herky-jerky, jaggedy,
            irregular, contorted aesthetic. Maybe it reflects my own dis-orientation, the epistemic
            and affective noise I feel in my complex inhabitance of whiteness and contradictory
            relationship to white hegemony. If being white means participating in and benefiting
            from white privilege, then I am, in some ways, on the one hand, condemned to be and
            do things that disgust me. On the other, less flattering hand, I may appreciate at
            some level, privileges that I intellectually know are immoral and unjust.[37] 
         

      

      White Privilege and Shame

      
      Shame over white privilege may be self-indulgent even without personal disclosure
         or confession. For instance, the emblematic and social-political aspect of Trayvon
         Martin’s death has raised existential questions for whites, who recognize responsibility
         for the role of their racial “groups” in constructing a system in which unarmed young
         black men may be summarily killed by police or auxiliary law enforcement personnel.
         In “Politics, Moral Identity and the Limits of White Silence,” Samantha Vice, a South
         African philosopher, discusses the potential offensiveness to blacks if whites express
         solidarity or speak out uninvited against the injustice of such cases. Vice concludes
         that while a white person’s universal moral identity may prompt spontaneous declarations
         in such situations, silence may be a better choice because it will avoid what blacks
         might perceive as arrogant and intrusive. Vice opines: “Whatever the reasons that
         this death, out of many others, has been taken up as a public political event, whites
         are restricted by decency in what we can now say, even out of sympathy and solidarity.”[38] According to Vice, then, white shame when blacks are treated unjustly should result
         in respectful silence on the part of whites. It’s not altogether clear why this should be the case.
      

      
      Silence, no matter how morally agonizing to those holding their tongues, is easier
         than speech or action. How does Vice know­­—for surely it’s an empirical matter—how
         the families of young unarmed black men who have been killed in such circumstances
         would react to uninvited white consolation? The public does not lack for racist white
         commemorations of such events, such as the successful sale in Florida of gun targets
         with a silhouette meant to depict Trayvon Martin.[39] Would it indeed be unwelcome and disrespectful if white members of a Chamber of Commerce
         in a locale where an unarmed black teenager was killed made it a practice to issue
         a declaration of outrage? Michael Brown’s father told a CNN reporter that he had received
         no word of condolence or apology from the Ferguson Police Department, between the
         time of the shooting of his son and the release of the grand jury decision not to
         indict Officer Wilson. He said he considered the silence “cruel and unfair . . . no
         handshake, no hug, no nothing.”[40] Would expressions of sympathy to the family sent by the local chapter of the Daughters
         of the American Revolution indeed constitute an unwelcome intrusion? What if more
         “left-leaning” but overwhelmingly white organizations, the American Philosophical
         Association, for example, issued supportive and sympathetic statements in cases like
         this? It is generally understood, in the United States at least, that invitations
         are not required for sympathetic people to show up at funerals, and the public expressions
         of grief that follows these events are virtual funerals.
      

      
      Silent shame is not inevitable. Although white participants in the discourse of white
         privilege cannot as individuals change the whole system, they can act to correct or
         stop themselves and other whites from dispensing primarily to whites, entitlements
         short of rights. This can, and indeed has already, led to policy changes within institutions
         and corporations regarding entitlements that had been dispensed mainly to whites.
         It has also changed what is “PC” (politically correct) in polite, educated society.
         Such change includes understanding and support by whites of court and legislative
         action, when the protection of rights is at stake. And it requires and has called
         forth considerable commitment to thinking as clearly and rationally as possible about
         how the rights of nonwhites continue to be violated in our post-civil rights era.
         Why that is unjust will be the topic of chapters 2 and 3. To complete this discussion
         of white privilege discourse, it is important to consider how it can lead to despair
         and may set the stage for violence.
      

      
      White Privilege Discourse, Violence, and Despair

      
      Physical violence is directly destructive action. There is no evidence that violence
         for the cause of black men who are automatically criminalized could change the causes
         of that criminalization. Over the twentieth century and into the present one, there
         have been many places in the world where violence resulted only in death, human harm,
         and collateral human harm. The police in the United States now have military equipment
         and if they cannot stem violence from civilians, it’s a short step to real military
         presence with state National Guard units and should that fail, federal troops. Nobody
         wants that and it is unlikely to end well. Yet, violent reaction and counter-action
         to police impunity in the arbitrary killing of black men is on a lot of people’s minds.
         Gun sales after the St. Louis Grand Jury’s refusal to indict Officer Darren Wilson
         for the killing of Michael Brown on November 22, 2014, spiked during the weekend following
         that Thanksgiving. For Black Friday alone, the FBI reported over 175,000 “checks,”
         compared to 58,000 for a typical day in 2013.[41]   News outlets as far away from Ferguson, Missouri as New York City reported that
         this spike in gun sales was a reaction to the protests in Ferguson. While it should
         be noted that the biggest gun sale day on record occurred a week after the Sandy Hook
         school massacre on December 21, 2012, which was not a racial event, the connection
         between the 2014 spike in gun sales and the Ferguson protests is about racial injustice.
         We don’t know the race of those who bought the guns, of course, but immediately after
         Michael Brown was killed, spikes in gun sales for “home defense” were reported and
         no black concerns about home invasion were reported.[42]   In other words, violent protest by blacks or fear of it probably increases armed
         preparation among some whites.
      

      
      Violence on the part of blacks and their supporters to arbitrary police violence is
         not only a bad thing in itself, but is likely to be self-defeating. And yet, in the
         context of speaking from the context of white privilege, in a NYTimes interview in The Stone, Shannon Sullivan recently raised the specter of violence:
      

      
         The potential for racial conflagration is very real, I think, even beyond what we
            recently have seen in Ferguson. Would it be effective in changing the institutional,
            national, global and personal habits that need to be changed to take down white supremacy?
            I worry that violence is a shortcut that doesn’t help remake habits, racial or otherwise,
            and so it won’t solve the long-term problem. At the same time, you and I should be
            suspicious of that worry. It’s very convenient, isn’t it, for a white person to have
            philosophical reservations about the effectiveness of violent black resistance?[43]   
         

      

      Shannon implies that blacks will commit the violent actions. That leaves her safe
         as a nonviolent white philosopher who is worried about both the violence and her own
         worry about it.
      

      
      Hope is more than a general attitude because usually we hope for something specific
         to happen. When hope for a specific change is dashed, the specter of despair arises.[44]   For many years, black Americans and their supporters have rhetorically sought to
         “keep hope alive” (Reverend Jesse Jackson has a radio show by that name[45]). The implication is that this is hope for justice, equality, and an end to arbitrary
         white violence against blacks. Keeping hope alive in the sense of general optimism
         is simply good sense and good mental health. But hoping for specific outcomes without
         knowing how to work toward their reality or what such work would require, can be a
         form of passivity, as in the difference between wishing and willing. So maybe hope
         is an attitude that needs to be expressed by intentions to bring about specific ends.
      

      
      In the aftermath of the St. Louis Grand Jury verdict on the death of Michael Brown,
         placards began appearing with the words, “Black Lives Matter.” This was reminiscent
         of Kanye West’s reaction to the slow federal response to the plight of black victims
         after Hurricane Katrina: “George Bush doesn’t care about black people.”[46]   Shannon Sullivan in the same interview mentioned earlier, wrote: “America is fundamentally
         shaped by white domination, and as such it does not care about the lives of black
         people, period. It never has, it doesn’t now, and it makes me wonder about whether
         it ever will.”[47]   
      

      
      “Black Lives Matter”

      
      What does it mean to say that black lives do not matter in America? It’s not a claim
         that can be taken literally. Black people clearly did matter to George Bush, as voters
         and those who could make the moral judgment that he was a racist (which he denied).[48]   All of the famous cases of the deaths of unarmed black men and boys by U.S. police
         were mourned by their families and protested by sympathizers. Obviously, the lives
         taken mattered to those who lost them. To say that America does not care about the
         lives of black people means that in the moments of confrontation, everything happens
         as though the risk of death to a black male was not the most important consideration
         to police officers who fired. And it means that grand juries who did not indict such
         killers, or juries who found them not-guilty at trial, found that other things mattered
         more, such as, the letter of the law, police discretion and relative police autonomy,
         and reasonable doubt. 
      

      
      What it credibly means to say that black lives do not matter in America is that compared
         to white lives, they are not treated with the same respect and concern and there are
         not comparable efforts taken to preserve and protect black lives. That is not the
         same thing as black lives not mattering, although it is a situation that calls for
         justice. Before we can talk about justice, more needs to be understood about the specific
         injustices that keep recurring. We need to understand how such perceived injustices
         follow actions that are perfectly legal in a nation with a strong Bill of Rights.
         Relevant laws and court decisions should be able to shed light on why such injustice
         is not punished, in a legal system that, on a state by state basis, imprisons more
         people than anywhere else in the world.[49] Chapter 2 will contribute to that understanding by taking a close legal and moral
         look at several specific cases and the police racial profiling that sets the stage
         for both such arbitrary violence and its impunity.
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      Chapter 2

      Black Rights and Police Racial Profiling

      
         
         
      

      
      
         No one should live in fear of being stopped whenever he leaves his home to go about
            the activities of daily life.
         

         
         —U.S. District Court Judge Shira Scheindlin[1]  
         

      

      Black Rights, Civil Rights, and Human Rights

      
      What are black rights? There are no distinctive rights that people have based on race
         and to combine a racial adjective with the word “rights” is a rhetorical device. Still,
         with true premises, a persuasive argument about black rights can be framed: 
      

      
      
         	
            
            As human beings or American citizens, blacks and whites have the same rights.

         

         
         	
            Blacks have been deprived of rights compared to whites who are not so deprived. 

         

         
         	
            It is unjust that blacks are deprived of rights whites have.

         

         
         	
            To bring attention to this injustice and encourage respect and protection of the rights
               of blacks, so that blacks are not disproportionately deprived of rights, it is useful
               to talk about “black rights.” 
            

         

      

      
       The 1960s Civil Rights movement was about the violation of rights that African Americans
         already legally had, such as rights to integrated education and voting rights. To
         bring attention to the reality of the violation of blacks’ legal rights, it was effective
         to think and talk about “civil rights,” which meant practices of recognition and protection
         of the legal rights of African Americans. The rhetorical move was not unique. The
         United Nations first framed its Universal Declaration of Human Rights (UDHR) in terms
         of universal human rights, in 1948. But the UN has since found it necessary to issue
         numerous proclamations and declarations about the rights of many groups of humans
         whose human rights are consistently violated: racial minorities, refugees, women,
         children, disabled people, indigenous people, the poor, and so forth.[2]   Thus, in speaking of black rights, the real subject is violation of the rights
         of blacks, which are also the rights of whites. (There may also be a subtext that
         the rights of blacks are violated, because they are black.)[3]  
      

      
      Ideal Rights and Material Rights

      
      It is useful to distinguish between ideal rights and material rights. Ideal rights are abstract, whereas material rights pertain to physical conditions
         and how existing human beings are treated, primarily regarding their most basic bodily
         rights to life and safety. Declarations of general or specific rights by the United
         Nations are mainly ideal, because there is no world government or police force, with
         the aim and ability to protect those whose human rights are violated. In the United
         States, by contrast, there are both stated rights of citizens and residents, or ideal
         rights, and, because there are both state and federal governments, it is expected
         that such rights not only refer to material conditions, but that they will be materially,
         that is, physically, protected. Concerns about rights discourse usually focus on the
         ineffectiveness of ideal rights alone. But where there are material rights matching
         them, in a structure of practices by government officials, ideal rights have a material
         counterpart.
      

      
       In the United States, the majority of white citizens and residents have both ideal
         and material rights. The first level of rights protection, material rights to life
         and personal security, is largely carried out by members of local police departments
         throughout the country, as part of their official duties. We need to take a look at
         how that occurs, in the context of police culture, before proceeding with this discussion
         of rights.
      

      
      Commitments of U.S. Police Officers

      
      American police are expected to take “The Police Officer’s Oath,” that varies slightly
         by locale, in accord with the following:
      

      
         I,  Name,  do swear that I will well and truly serve our sovereign country and state as a
            police officer, without favor or affection, malice or ill-will until I am legally
            discharged, that I will see and cause our community’s peace to be kept and preserved
            and that I will prevent to the best of my power all offenses against that peace and
            that while I continue to be a police officer I will to the best of my skill and knowledge
            discharge all the duties thereof faithfully, according to law. So help me God.[4]   
         

      

      In addition, The International Association of Police Chiefs has endorsed an “Oath
         of Honor”:
      

      
         On my honor, I will never betray my badge, my integrity, my character, or the public
            trust.I will always have the courage to hold myself and others accountable for our
            actions.I will always uphold the constitution, my community, and the agency I serve.[5]  
         

      

      These police oaths state general intentions and commitments in an abstract or ideal
         way, but they lack rules of application, or guidelines for specific physical cases.
         Such guidelines can be inferred from customary practice, court decisions, and the
         extent to which police departments are influenced by public opinion, all of which
         vary. There is little evidence, however, that actual police policies are directly
         derived from the U.S. or State Constitutions. To “uphold the constitution” is a vague and
         metaphorical term. In reality, actual practices are tailored to the prevention of
         crime and the apprehension of criminals, as police deem effective.
      

      
      Police leaders may be appointed or elected,[6]   which determines to whom they will be accountable in their normal course of discharging
         duties. It seems as though election would be more democratic in matters of race, than
         appointment, in requiring that police represent community members they serve. But,
         communities are not racially monolithic and elected police chiefs could in reality
         be accountable to only dominant racial groups in the community. Appointed police chiefs
         in racially conservative police departments could be accountable to progressive local
         government officials. In principle, the actions of all police officers make them accountable,
         after the fact, to judges and juries, internal police department review processes,
         and perhaps also, reactions from the public that are protected by the First Amendment.
         
      

      
      The U.S. police force is racially integrated, but in hundreds of departments, particularly
         in the Midwest, the proportion of white officers is more than 30 percent higher than
         the proportion of whites in the communities they serve. About one quarter of all police
         are nonwhite.[7]   It would be inaccurate to say that American police are overwhelmingly white. But
         the main part of their job is to apprehend criminals and the culture and attitude
         of American police officers inevitably reflect who they think criminals are. And they
         seem to strongly associate nonwhiteness, especially blackness, with criminality.
      

      
      How Criminals are Defined

      
      If police believe that most criminals in an area are nonwhite or that nonwhites are
         more likely to be criminals than whites, then their perspective may be biased in favor
         of whites and against nonwhites, in the process of carrying out their law enforcement
         duties. Indeed, one way to define a criminal group, which has evolved as a preferred
         American definition, is by rates of incarceration among different racial groups and/or
         the racial makeup of the prison population. These are not the same numbers, and they
         are complicated by whether they are taken for any given year, or over a period of
         years, due to recidivism. In the United States, of 2.2 million people in jails and
         prisons in 2005, 900,000 were African American. The Bureau of Justice Statistics reports
         that from 2001 to 2005, African American males were incarcerated at 5.6 times the
         rate for white American males.[8]   Antiracist academics usually approach these figures as symptomatic of a social
         problem, but many members of the civilian public take them as straight-forward evidence
         of who American criminals are. There is little reason to believe that American police do
         not read such figures in the same way as those members of the civilian public. 
      

      
      Police oaths are suitable for public display and exhibition to white middle class
         school children. White school children from middle class families generally have no
         reason to be skeptical about such displays and good reason to trust the police, because
         the police are there to protect them. The poor of all races, and blacks, especially,
         are taught by their family members and peers that their lives and safety depend on
         understanding that they do not have good reason to trust the police. Why? 
      

      
      The Reason is Not White Supremacy

      
      Let’s discount as an explanation that the United States is a white supremacist society
         and that the police enforce the basic principles of white supremacy. For one thing,
         such an explanation is tautological, both based on evidence such as police behavior
         toward nonwhites and used to explain that evidence. And apart from that, white supremacy
         now has a stable meaning throughout the culture. From the standpoint of most, if not
         close to all American police officers, avowed white supremacists pose their own dangers,
         because they are armed and generally anti-government in all its forms. (Although this
         is not to be able to say that avowed white supremacists are not members of some U.S.
         police departments.[9]  ) 
      

      
      In interpreting recent, past, and ongoing shootings of unarmed young black men by
         police officers, it could be said that everything happens as though the U.S. were a white supremacist society and that the
            police enforce its basic principles. But to put it even in that qualified, hypothetical way (i.e., as what philosophers
         would call a transcendental argument) is imprecise. And precision is important here,
         because the practical correction of the injustices involved in police racial profiling
         and police homicides against unarmed black men will lie in addressing certain details.
         I claimed in chapter 1 that the United States is not at this time a white supremacist
         society, because it does not have an official ideology of the superiority of the white
         race and there are no laws explicitly preferring whites or exclusionary or punitive
         of nonwhites, simply on the grounds of race. This is not to say that implicit or privately-held
         explicit beliefs about white superiority are not prevalent, but that if persons, especially
         government officials, act based on those beliefs, they have to be able to justify
         their action by producing reasons that do not invoke their beliefs about white superiority.
         
      

      
      One practical reason for claiming that the U.S. is not at this time a white supremacist
         society is that legal remedies for specific instances of presumed white supremacy
         on the part of the police are usually sought by families of victims, who are not white.
         These nonwhite families hope and work for criminal indictments and jury verdicts of
         guilt against the officers who have killed their sons. They prosecute wrongful death
         lawsuits against municipalities that are the employers of police officers who have
         killed their sons. Videos of police killings of unarmed black men circulate on the
         Internet, and documentaries and special television programs are produced about them.
         None of the foregoing actions and events would or could be undertaken in a white supremacist
         society, not even one that cherished its First Amendment and other constitutional
         rights. Moreover, police killings of unarmed black men spark widespread rage and public
         demonstrations, as well as serious discussion by people of all races.
      

      
      How Apparent Racial Bias in Police Work Works

      
      So how does it work? How, if the United States in the twenty-first century is not
         a white supremacist society, do American police both take and publicize such oaths,
         while at the same time, practice what appears to be racial profiling with now known
         and widely publicized devastating consequences? First, the oaths assert loyalty to
         country, state, and “badge” or local department—not to everyone in the communities
         where they serve. Second, it is in the context of oath taking, at official ceremonies,
         that “accountability and responsibility” are mentioned—the police are accountable
         and responsible to those to whom they swear their oaths. Second, concerning content,
         in the “Policeman’s Oath,” the importance of preserving peace is emphasized, but there
         is no mention of justice. Third, the oaths make no mention of fairness, or the protection
         of rights, or an absence of specifically racial bias. The oaths support a view that
         those who obey the law have nothing to fear from the police, who will preserve peace,
         presumably by apprehending or taking other action against those who are a threat to
         peace. To generally keep the peace for the law-abiding, and keep them safe, is a tall
         order. To carry it out, police need rules of thumb, ways of distinguishing between
         people who are likely to be lawful, who they can largely ignore, and those likely
         to commit crimes, on whom it is their job to focus. 
      

      
      There is a broad underlying presumption throughout American society and probably police
         culture, also, that some people need to be protected against other people, and police
         departments are generally focused on protecting that group or class which is respectable,
         employed, has low crime conviction rates, and is more or less the same race as the
         police. Blacks and latinos are disproportionately sentenced for crimes in the United
         States, compared to whites. (“Sentenced,” rather than convicted, because the number
         of felony cases that go to trial is now less than 5 percent.[10],[11]) The NAACP Criminal Justice Factsheet states: About 14 million Whites and 2.6 million
         African Americans report using an illicit drug. Five times as many Whites are using
         drugs as African Americans, yet African Americans are sent to prison for drug offenses
         at ten times the rate of Whites.[12]   
      

      
      American police officers are given no reason to believe, as part of their official
         assignments or duties, that there is anything unjust about racially disproportionate
         sentencing.[13]   It is not the job of uniformed police officers to critically examine the justice
         of the U.S. Criminal Justice System. That the same actions, for example, recreational
         drug use, are prosecuted as crimes when committed by poor nonwhites, but overlooked
         when middle class whites commit them, is not a surprising set of statistics for police
         officers and their leaders, because they are not concerned with groups already determined
         to be mostly law abiding. Instead, their focus is on members of groups known to produce
         a high rate of sentenceable and sentenced crime. American police officers and administrators
         are not antiracist theorists or social workers in search of the causes of disproportionate
         crime rates as related to race. 
      

      
      American police officers and administrators come into the whole crime-race scenario
         after the race-related facts of incarceration have been established, and their general
         charge is to act on the basis of those facts. Such action may, in academic antiracist
         speak, “reinscribe” the problem of the association of nonwhite race with incarceration,
         but that is not the practical problem for police officers carrying out their duties.
         (Although, it may be a problem for higher level police administrators, who are persuaded
         to address it by public protests, and criticism by concerned members of the public,
         the academy, and perhaps the federal government.[14]) 
      

      
      Police officers have individual discretion about when and how to use force to fulfil
         their duties, and to assess the degree of force necessary in immediate situations.
         The independent nature of patrol jobs entails that officers are not under constant
         supervision through the chain of command in their departments. The rationale for police
         discretion is that their jobs, especially if they are in uniform, are universally
         believed to be high risk for their own lives and personal safety. (Death on the job
         for police officers was 19 per 100,000, ranking the occupation tenth most dangerous.
         Fishing and fishery workers have the most dangerous job with a death rate of 116 per
         100,000.[15]  ) Stress and stress-related illness are additional factors.[16]   
      

      
      While American police officers are undoubtedly taught key aspects of the U.S. and
         relevant state constitutions as part of their classroom training, they are not lawyers
         and it is not their job as police officers to interpret or enforce constitutional
         rights, in the course of their duties. It is therefore misdirected to look to uniformed
         police officers as agents of antiracist change, even though they are “the law” for
         all practical purposes. Still, that a scattered, but ideologically-united army of
         uniformed (as well as uninformed) young men are the law throughout the United States,
         is cause for serious concern. Legitimate limitations in the scope of crime detection
         and prevention duties may be compounded by individual differences in character, attitude,
         and competence. For example, Tim Loehmann, the rookie police officer who killed Tamir
         Rice, within seconds of jumping out of his car where the twelve-year-old suspect was
         playing with a fake (toy) pistol, had received negative evaluations during his firearms
         training, two years earlier. The Deputy Chief of the Independence, Ohio Police Department
         reported that during his firearms training, Loehmann was “distracted” and “weepy”
         and “did not appear mentally prepared” for the task. This report on Loehmann continued:
      

      
         He could not follow simple directions, could not communicate clear thoughts nor recollections,
            and his handgun performance was dismal. Unfortunately in law enforcement there are
            times when instructions need be followed to the letter, and I am under the impression
            Ptl. Loehmann, under certain circumstances, will not react in the way instructed.[17]  
         

      

      Loehmann was asked to leave the Independence Police Department, but he then enrolled
         in and graduated from the Cleveland Police Academy. When the Cleveland Police Department
         hired him, apparently no one looked at his earlier record.[18]  
      

      
      Rights and Law

      
      We need to return more critically to the subject of rights. What are rights? I’ve
         already written in chapter 1: “Rights are moral conditions of human life that precede
         law and political action, including law enforcement. Descriptions of rights may be
         written in declarations and constitutions, but even when they do not have that formal
         ‘black letter’ expression, rights remain powerful normative aspirations for what the
         law and its force should protect.” However, rights discourse is inherently vague.
         Usually (as I did), someone refers to rights to emphasize a strong belief, typically
         about what others are not allowed to do to a person or, more controversially, what
         a person is entitled to. For example, insofar as others are not allowed to kill me,
         I have a right to my life that is violated if someone kills me without good reason,
         such as their self-defense. And there are other qualifications. To violate my right
         to my life, they must kill me deliberately, and there has to be prior agreement on
         what good reasons are (so we can tell if they are absent). If I die in a war, my right
         to life has probably not been violated and I may jeopardize my right to my life by
         engaging in a violent crime or attacking someone else. At the beginning of this chapter,
         distinctions were made between ideal rights, which are aspirational only, and material
         rights that refer to physical conditions of existence. I suggested that material rights
         exist in the United States, where individual rights are explicitly stated in foundational
         documents and there are government capabilities to protect them. 
      

      
      However, the combination of documented rights and government capabilities to protect
         them does not mean that they will automatically be protected. Does a right still exist
         if it is violated? Can the right be claimed in the face of its continual violation?
         The answer to each question is Yes, provided we do not expect automatic and immediate material expression from the combination of ideal expression
         and material government capability. Thus, there are ideal rights and material rights
         and material rights have two parts—physical capabilities to protect ideal rights and
         actions to protect ideal rights or the exercise of relevant material government capability.
      

      
      Why should everyone have the same rights? Answers to that question have ranged from
         religious foundations to narrow legal contexts, with no universal agreement, and that
         has resulted in frustration with rights discourse. The Universal Declaration of Human
         Rights (UDHR) says in its preamble that we are all members of the same “human family,”
         with inherent “dignity” from that same membership: “Whereas recognition of the inherent
         dignity and of the equal and inalienable rights of all members of the human family
         is the foundation of freedom, justice and peace in the world.” [19]   This wording implies the existence of some underlying human equality, but it is
         virtually impossible to find a common ground for human rights in equal human abilities
         or needs. Humans are deformed for good or ill by their immediate physical and cultural
         environments from the moment of birth, and that alone makes them sufficiently unequal
         to support any doctrine of equal rights.[20]   Human needs can be defined in basic biological terms, for example, food and shelter,
         but they vary greatly. Also, persistent global starvation and problems of homelessness
         in rich societies have not generated solutions based on rights discourse, because
         human needs, as rights, are positive entitlements, requiring generosity and widespread
         agreement to recognize and meet. UDHR lists a number of such entitlements as rights,
         including minimum incomes, but such positive rights do not have material expression
         in U.S. law or political and social practice.[21]  
      

      
      The UN’s reference to “inherent dignity” could be based on human subjectivity or self-awareness
         and life interests, but not all humans have these, or even the potential for them,
         and many animals, whose rights are not widely recognized, do have both self-awareness
         and interests. Still, the idea of universal human rights remains inspiring and it
         is worthwhile to look for an empirical basis for it, even if the basis is not universal
         or inclusive at the outset.
      

      
      Rights Discourse, Individuals, and Groups

      
      As vague as rights discourse generally is, some precision can be found in specific
         rights under the political jurisdiction of a government that is obligated to uphold
         such rights, for instance, the Bill of Rights or first Ten Amendments to the U.S.
         Constitution. However, as noted, there is no guarantee that even such political or
         civil rights will in reality be recognized for members of all groups in the United States. (Lack
         of recognition undermines their ideal status and lack of protection blocks their material
         expression.) African American citizens do not in reality enjoy the same rights and
         protections as white Americans. Furthermore, insofar as the language of the written
         law does not recognize racial groups but pertains to individuals, it is difficult
         to make discrimination against groups a cogent and compelling legal issue. The Fourteenth
         Amendment, the 1964 Civil Rights Act, the 1965 Voting Rights Act, and the 1965 Immigration
         and Nationality Act, prohibit discrimination against individuals on the grounds of
         race, religion, creed, and so forth, but do not prohibit discrimination against groups.
         The Fourteenth Amendment reads in part, “No state shall make or enforce any law which
         shall abridge the privileges or immunities of citizens of the United States; nor shall
         any state deprive any person of life, liberty, or property, without due process of
         law; nor deny to any person within its jurisdiction the equal protection of the laws;”[22]   The Civil Rights Act reads in part, “ in determining whether any individual is
         qualified . . . to vote;”[23]   The Voting Rights Act reads, “No voting qualification or prerequisite to voting,
         or standard, practice, or procedure shall be imposed . . . to deny or abridge the
         right of any citizen of the United States to vote, on account of race or color;”[24]   The Immigration and Nationality Act refers to persons, “No person shall . . . receive
         any preference or priority or be discriminated against in the issuance of an immigrant
         visa.”[25]  
      

      
      By contrast, in the Fourth Amendment, there is a general reference to “the people,”
         which reads:
      

      
         The right of the people to be secure in their persons, houses, papers, and effects,
            against unreasonable searches and seizures, shall not be violated, and no warrants
            shall issue, but upon probable cause, supported by oath or affirmation, and particularly
            describing the place to be searched, and the persons or things to be seized.[26]  
         

      

      It seems reasonable to speculate that if the people have a right to be secure in their
         persons, and if an identifiable group of the people, such as young black males, is
         insecure, that their Fourth Amendment rights have been violated. Seemingly arbitrary
         stop and frisk procedures would seem to be “unreasonable searches”; Police homicides
         following stops and frisks, or attempts at them are considered “seizures.” 
      

      
      Before the civil rights legislation of the 1960s, there was overt discrimination against
         groups, for example, “No Blacks,” “No Coloreds,” and “White Only” appeared on public
         signs.[27]   However, the laws against individual discrimination seem to leave group discrimination
         undisturbed and prejudgment of groups, or prejudice, is not illegal. The persistent
         use of racial stereotypes entails that in people’s minds, the treatment of individuals
         may be mediated by beliefs about the racial groups to which any individual is presumed
         to belong. But, so long as stereotypical beliefs about the racial group are not expressed
         or explicitly tied to the treatment of the individual, discrimination is not illegal.
         Reasons other than stereotypical thinking can almost always be found and used as rationalizations
         or alibis for discriminatory behavior. American law does not regulate what goes on
         in people’s minds regarding racial groups, and indeed would protect whatever that
         may be, as a First Amendment right. Still, in an age of almost complete surveillance
         and recording of private speech, when racist thoughts about groups are voiced by officials
         or others in prominent public positions, repercussions can be swift. For example,
         Los Angele Clippers’ Owner, Donald Sterling, was expelled by the NBA for recordings
         of conversations in which he told his girlfriend not to bring her black friends to
         games.[28]  
      

      
      In police racial profiling, racial discrimination against an individual may be mediated
         by named and observed “behaviors” more prevalent in one racial group than another,
         and such behaviors may be invoked as a justification for a practice of racial profiling.
         If the named “behaviors” are real and are culturally associated with nonwhite racial
         identities, at a given time, then police racial profiling is another form of structural
         racism, analogous to environmental racism. Americans are legally allowed to be prejudiced
         against racial groups and such prejudice as motivation for discriminatory treatment
         of individuals can easily be masked by other reasons for discriminatory behavior.
         
      

      
      Hate Crimes

      
      The legal focus on individuals makes it difficult to match race-based patterns of
         discrimination in reality, or group discrimination, with what is written in statute,
         case, and constitutional law, in order to identify a group-related rights violation.
         And even if a pattern of such violation is established, in the United States, there
         are no laws against discrimination against whole groups, except for hate crimes, which
         are very narrowly defined. The FBI, based on definitions provided by Congress, defines
         hate crimes as follows:
      

      
         A  hate    crime  is a traditional  offense like murder, arson, or vandalism with
            an added element  of  bias. For the purposes  of  collecting statistics, Congress
            has defined a  hate    crime  as a “criminal  offense against a person or property
            motivated in whole or in part by an  offender’s bias against a race, religion, disability,
            ethnic origin or sexual orientation.”  Hate  itself is not a  crime—and the FBI is
            mindful  of  protecting freedom  of  speech and other civil liberties.[29]   
         

      

      Notice that it is not a crime in the United States to hate a racial group.  First
         Amendment rights protecting free speech can block the legal prosecution of hate speech,
         Other countries have different policies regarding hate speech. For example, according
         to CBC News, Canada, “Under Section 13 of the Canadian Human Rights Act it is a ‘discriminatory
         practice’ to send hate messages via telecommunications equipment, including the Internet.”[30]   In the United States, according to the legal definition of a hate crime, racial
         bias, or hatred together with violent action, may not constitute a hate crime. To
         be guilty of a hate crime, the offender must commit a criminal act that is at least
         partly motivated by hatred of the minority group to which the victim belongs. The
         motivation referred to here is not a general disposition that an agent may have, but
         a specific motive for the specific act. Thus, someone who hated black people and killed
         a black person because he or she suspected that black person of wrongdoing, would
         not necessarily be charged with, or if charged, found guilty of, a hate crime—the
         killer could be motivated by fear in the immediate situation.  
      

      
      Except for egregious acts of racial violence that are explicitly motivated by racial
         hatred alone, hate crimes, as legally defined—that is, the criminal act is, when committed,
         at least partly motivated by hatred of the victim’s minority identity—are relatively
         rare in the United States. For 2011, the FBI reported  4,623 hate  crime  offenses,
         classified as crimes against persons, of which 19.4 percent were aggravated assaults
         and only four were murders—out of a total of 12,668 murders.[31],[32]   Thus, racial bias as an attitude in individuals, a practice of racial bias, as
         in racial profiling, and a chain of events that culminate in a white police officer
         killing an unarmed black suspect, do not add up to a hate crime. 
      

      
      Discrimination against an entire group is not precluded by U.S. anti-discrimination
         laws, and when it underlies behavior toward a particular individual, it is very difficult
         to prove. Often, when the treatment of two racial groups are compared, some legitimate
         or justifiable concern of those who discriminate mediates what has the effect of group-based
         discrimination. For instance, environmental racism, or dumping toxic waste products
         in poor, nonwhite neighborhoods, has been defended by corporations on the grounds
         that they are not discriminating by race, but seeking cheap real estate for their
         refuse, where residents lack power to sue them.[33]   While economic class discrimination and bullying are morally reprehensible reasons,
         they are not direct forms of racial discrimination. Corporations may be telling the
         truth in claiming that they are motivated by economics and power, and unaware of the
         consequences of actions in nonwhite neighborhoods, where residents and their advocates
         experience the dumping as a form of racism. Still, there is more explicit awareness
         of race in police racial profiling.
      

      
      Police Racial Profiling

      
      Most of the well-publicized cases of police killings of unarmed young black men have
         two distinct phases, followed by two distinct reactions to perceived injustice. First,
         there is racial profiling and a “stop” or an attempt to make a stop. That situation
         is followed by the application of lethal force in the homicide cases. The public then
         responds to the death of an unarmed black man. After a passage of time, when such
         protests have abated, there is a trial or grand jury investigation. Typically, the
         police officer is acquitted of a crime or not charged with one and that decision is
         followed by additional public protest. Police racial profiling thus enables the use
         of lethal force—lethal force has been used in attempts to stop and frisk and in confrontations
         during stop and frisk (as well as in other contexts, of course.) Lethal force, as
         perceived to be unjust, is distinct from the failure of the law to punish police officers
         for killings related to stop and frisk activities. Police racial profiling thereby
         needs to be considered separately from the issue of legal responsibility for the death
         of its subjects. 
      

      
      Racial profiling is a crime prevention and detection method used by police officers,
         which takes racial identity into account to select and investigate suspects. There
         is a drastic view of this strategy, according to which some nonminority police officers
         actively hate and seek to harm members of minority groups, which motivates them to
         hunt them out for invasive and oppressive treatment, misusing and abusing their own
         authority in the process. This would be racist racial profiling, which for the sake
         of discussion, I will assume (hope?) can be addressed through official police channels.
         What we should consider, as a failure of the application of U.S. Constitutional rights,
         is a form of racial profiling that is considered legitimate, and is presently legal.
      

      
      In a text presented by the National Criminal Justice Reference Service, as part of
         the U.S. Department of Justice’s Office of Justice Programs, Darin D. Fredrickson
         and Raymond P. Siljander claim that it is important to distinguish between criminal
         profiling and racial profiling. They write in their abstract that “criminal profiling”
         is “crime detection wherein police officers are perceptive to various indicators suggesting
         that someone may be engaged in criminal activity.” They state further that “a criminal
         profile will often include, among other things, race and/or national origin, or some
         other protected category,” and that it should not be confused with “racial profiling,”
         which is discriminatory and, according to the authors, in violation of either Fourth
         Amendment or Fourteenth Amendment rights.[34]   How can the race of suspects be legally relevant to crime detection? If witnesses
         have already identified a suspect by race, then race may be used for identity in a
         neutral way. But bias may be part of the process if police rely on crime statistics
         to identify suspects. Racial minorities, particularly blacks and Hispanics, disproportionately
         make up the U.S. prison population. And in any given area or neighborhood, those caught
         and convicted of certain types of crimes may disproportionately be members of minority
         groups. So, in a crude way, the discriminatory form of police profiling might be justified
         on the basis that the probability that a random black male is a criminal is higher
         than the probability that a random white male is a criminal.[35]   Or, it may be that in a certain neighborhood or region, most crimes of a specific
         type are committed by members of a distinct racial group. As discussed earlier, it
         is not part of police procedure to question the justice of the U.S. criminal justice
         system. Nonetheless, if it is unjust that nonwhites are disproportionately incarcerated,
         then reasoning that results in racial profiling based on race and incarceration alone,
         is indirectly unjust.
      

      
      The New York Civil Liberties Union claims that 90 percent of those detained by stop
         and frisk practices by police have been completely innocent. Since 2002, there have
         been over 5 million street interrogations and stops conducted by the New York Police
         Department (NYPD). Between 2012 and 2014, 50 to 55 percent of those stopped were black,
         about 30 percent were Hispanic/Latino, and 10 to 12 percent were white.[36]   Over the same time period, the black and Hispanic/Latino populations of New York
         City were 25.5 and 28.6 percent of the population, and whites 33.3 percent.[37]   Blacks appear to be five times as likely to be stopped and frisked as whites and
         they are only a quarter of the population, while whites are a third. Within the 2010
         national prison population, 380 whites per hundred thousand were incarcerated, compared
         to 2,207 blacks.[38]    The black rate of incarceration is about 5.8 times the white rate and the black
         rate of stops are about 5 times the white rate. Is there a formula for stop and frisk,
         internal to the New York City police department, that tracks the national incarceration
         statistics?
      

      
      Floyd v. The City of New York

      
      Is it correct to consider racial profiling in terms of rates of incarceration? It
         is correct if rates of incarceration are just, but if they are unjust, then it could
         be unjust to relate the two as a matter of police procedure. Similar reasoning related
         to the NYPD’s use of racial profiling appeared in the Opinion of U.S. District Court
         Judge Shira A. Scheindlin in the contentious 2013 case, Floyd v. The City of New York. In her Executive Summary, citing previous court decisions, Scheindlin wrote:
      

      
         The Supreme Court has held that the Fourth Amendment permits the police to stop and
            briefly detain a person for investigative purposes if the officer has a reasonable
            suspicion supported by articulable facts that criminal activity “may be afoot,” even
            if the officer lacks probable cause. Reasonable suspicion is an objective standard;
            hence, the subjective intentions or motives of the officer making the stop are irrelevant.
            The test for whether a stop has taken place in the context of a police encounter is
            whether a reasonable person would have felt free to terminate the encounter. To proceed
            from a stop to a frisk, the police officer must reasonably suspect that the person
            stopped is armed and dangerous.
         

         
         The Equal Protection Clause of the Fourteenth Amendment guarantees to every person
            the equal protection of the laws. It prohibits intentional discrimination based on
            race. Intentional discrimination can be proved in several ways, two of which are relevant
            here. A plaintiff can show: (1) that a facially neutral law or policy has been applied
            in an intentionally discriminatory manner; or (2) that a law or policy expressly classifies
            persons on the basis of race, and that the classification does not survive strict
            scrutiny [i.e., where the legislature has passed a law to further a compelling government
            interest and has narrowly tailored the law to achieve that interest[39]]. Because there is rarely direct proof of discriminatory intent, circumstantial evidence
            of such intent is permitted. The impact of the official action—whether it bears more
            heavily on one race than another—may provide an important starting point.[40]  
         

      

      Scheindlin noted that the factual evidence suggested that the number of stops were
         likely higher than the NYPD database reported for 2004 to 2012, because officers did
         not always submit paperwork. She found the reasons for stops—usually “Furtive Movements,”
         “High Crime Area,” or “Suspicious Bulge”—subjective and vague. At least 200,000 of
         the reported 4.4 million stops for that period were (conservatively) found to be unjustified
         based on those criteria. At any rate, only 6 percent of the 4.4 million stops over
         the period resulted in arrests. On the basis of Fourteenth Amendment requirements
         of equal protection by government officials, regardless of race, Scheindlin rejected
         the claim made by the City’s experts that “the race of crime suspects in the area
         of stops is the appropriate benchmark for measuring racial bias in stops.” Her reasoning
         was that most of those stopped were innocent. She accepted the plaintiff’s suggestion
         that a better measure for police deployment than the one in place would be a combination
         of local demographics and local crime rates. The difference between the NYPD’s practice
         and Scheindlin’s recommended method is this: NYPD —In a black neighborhood, most crimes
         would be committed by blacks, permitting NYPD to practice random stops, according
         to their current practice; Scheindlin’s Recommendation—In the same black neighborhood,
         stops would not be random but would require a degree of probable cause, to bring the
         stop rate closer to the actual crime rate in that neighborhood.
      

      
       Because the plaintiffs in Floyd v. The City of New York requested an injunction against the NYPD and Scheindlin did not have the power to
         request a jury (to decide on the facts), she had to both decide on the facts and apply
         relevant legal principles. These were her main findings on the facts: The NYPD carries
         out more stops where there are more black and Hispanic residents; The stop rate exceeds
         the crime rates in these areas; blacks and Hispanics are more likely than whites to
         be stopped in even low crime areas; blacks were 30 percent more likely than whites
         to be arrested following a stop for the same crime and force was 14 percent more likely
         to be used on blacks than whites; however, the likelihood that a stop would result
         in further law enforcement action was 8 percent lower for blacks; and, the greater
         the black population in a precinct, the less likely that a stop would result in further
         law enforcement action. Scheindlin concluded, “Together, these results show that blacks
         are likely targeted for stops based on a lesser degree of objectively founded suspicion
         than whites” [in violation of the Equal Protection Clause of the Fourteenth Amendment].[41]

      
       In 1999 the New York State Attorney General had placed the City of New York on notice
         that its stops were conducted in a “racially skewed” manner. Despite that notice,
         NYPD officers were subsequently pressured by their supervisors to increase the number
         of stops they made. Stops increased from 314,000 in 2004 to a high of 686,000 in 2011.
         NYPD had a policy of targeting “the right people” for stops, which meant young black
         and Hispanic men. Scheindlin stated that this use of race was a form of racial profiling,
         which violated the Fourteenth Amendment by placing all members of a racial group under
         criminal suspicion, because some members were criminals. Scheindlin further found
         that the City of New York was liable for violations of the plaintiffs’ Fourth and
         Fourteenth constitutional rights, because it was “deliberately indifferent” to the
         NYPD’s actions in conducting unconstitutional stops and unconstitutional frisks.
      

      
      Scheindlin ordered several remedies including: immediate change in “certain policies
         and activities of the NYPD”; a trial program of body cameras for police officers;
         a community-based joint remedial process conducted by a court-appointed facilitator;
         appointment of an independent monitor to ensure that the NYPD’s conduct of stops and
         frisks is “carried out in accordance with the Constitution and the principles enunciated
         in [her] Opinion, and to monitor the NYPD’s compliance with the ordered remedies.”[42]   However, before these remedies could be enacted, Scheindlin was recused from the
         case by a three-judge panel from the U.S. Court of Appeals for the Second Circuit,
         on the grounds that she was not impartial and had violated the judicial code of conduct.
         Corporate Counsel on behalf of the City requested that all of Scheindlin’s remedies
         be vacated. The Appellate panel rejected this request and the City appealed that.
         Meanwhile, NYPD’s stop and frisk activities continued.[43]   All of this court activity occurred during the administration of New York City
         Mayor Michael Bloomberg (2002-2014). 
      

      
      The Broken Window Theory

      
      It should be emphasized that Scheindlin made it very clear at the outset of her Opinion
         that she was not ruling on the effectiveness of NYPD’s stop and frisk policies. Had
         she examined whether crime rates decreased over the period, the defense would probably
         have presented expert claims about the Broken Window Theory, introduced by James Q.
         Wilson and George Kelling, in 1982.[44]   Wilson and Kelling proposed that enforcing public order in neighborhoods might
         be a neglected tool for preventing more serious crime, both as a rational deterrence
         and for building pride and care about local communities among residents. Wilson and
         Kelling’s reference to minor offenses, such as drinking in public, loitering, and
         disorderly conduct, seem to be more extreme than the “Furtive Movements, High Crime
         Area, or Suspicious Bulge,” reported by the NYPD as reasons for stops. Also, it has
         not been confirmed that procedures based on Wilson and Kelling’s theory, which had
         been put into practice in New York, Chicago, and Los Angeles by the early 2000s, were
         effective in reducing more serious crime. Crime, especially violent crime, decreased
         by 48 percent from 1993-2011, a trend that began before stop and frisk policies were
         adopted.[45]   And finally, the Broken Window Theory has not been confirmed. Re-examination of
         a 2001 study by George Kelling and William Sousa about crime data from 1989-1998 in
         New York City has not supported a direct correlation between public disorder and crime.[46]  
      

      
      Before taking office, Bill de Blasio, New York City Mayor Bloomberg’s successor (De
         Blasio is a Democrat, Bloomberg a Republican), said he would withdraw the City’s appeal
         of the Appellate Court’s refusal to vacate Scheindlin’s Opinion. In October 2014,
         de Blasio’s withdrawal of the City’s appeal was granted, thereby lifting the hold
         on Judge Scheindlin’s remedies, which had been put in place one year previously.[47]   The NYPD has not been happy with that turn of events and on December 13, 2014,
         New York City’s largest police union, the Patrolmen’s Benevolent Association (PBA)
         posted the following notice on its website: 
      

      
         DON’T LET THEM INSULT YOUR SACRIFICE! Download and sign a request that Mayor de Blasio
            and City Council Speaker Melissa Mark-Viverito stay away from your funeral in the
            event that you are killed in the line of duty. Completed forms may be given to your
            PBA delegate.
         

      

       PBA President Patrick Lynch said that in supporting protests against the grand jury
         decision not to indict Officer Daniel Pantaleo for the chokehold that killed Eric
         Garner, de Blasio had “thrown [cops] under the bus,” adding, in reference to de Blasio:
         
      

      
         He spoke about, “we have to teach our children that their interaction with the police
            and that they should be afraid of New York City police officers.” That’s not true.
            We have to teach our children, our sons and our daughters, no matter what they look
            like, to respect New York City police officers, teach them to comply with New York
            City police officers even if they think it’s unjust.[48]  
         

      

      It is not clear from this how Lynch’s idea of respect for NYPD officers, consisting
         of called-for compliance, together with a belief that what one is complying with is
         unjust, differs from fear. 
      

      
      National and International Racial Profiling

      
      In contrast to his attempts to implement Scheindlin’s recommendations, de Blasio has
         been accused, in several pending lawsuits, of maintaining the Bloomberg Administration
         policy of spying on suspected Muslim terrorists, via a religious/racial profiling
         program directed at that community.[49]   American-style police racial profiling now has a global dimension, as well as the
         U.S. nationwide local one, in the ongoing War on Terror.[50]   
      

      
      On December 8, 2014, the Obama Administration limited federal racial profiling within
         the United States, but not for airport screening or border checkpoints. Under the
         new guidelines, race can be taken into account by federal law enforcement, only if
         it is known beforehand that race is relevant to who committed a crime. Federal law
         enforcement officials cannot blanket entire groups in search of suspects.[51]    However, the new federal guidelines are not binding on local police and it is
         well known that if a crime was committed by a black man, the result is often arbitrary
         stops of all and any black men in an area, or that a claim that a black was known
         to commit a crime can easily be used as an excuse for stopping black individuals.
         It is therefore difficult to see how these new federal guidelines would have any effect
         on current police practices. 
      

      
      The End Racial Profiling Act of 2013 (S.1013-113th Congress 2013-14) has been introduced
         in both the U.S. House of Representatives and Senate. It “requires federal law enforcement
         agencies to maintain adequate policies and procedures to eliminate racial profiling
         and to cease existing practices that permit racial profiling.” On December 9, 2014,
         hearings were held on the bill in the Senate by the Committee on the Judiciary Subcommittee
         on the Constitution, Civil Rights and Human Rights.[52]  
      

      
      Scheindlin’s Opinion, the dependence of its legal practicality on local politics,
         remaining police racial profiling, and the intense reactions of police against restrictions
         on racial profiling, indicate that in reality, racial profiling cannot be easily eradicated
         in New York City at this time. And there is little reason to believe that antiracist
         judges and public officials will be able to quickly prevail over police departments
         in other parts of the United States. It therefore remains important to develop conceptual
         framings of the main issue involved, which can steer clear of both hearts-and-minds
         racism (protected by the First Amendment) and local power plays and their attached
         rhetoric. 
      

      
      The Abuse of Statistics in Racial Profiling

      
      It is not realistic, as a proposed solution to similarity between racial profiling
         statistics and incarceration racial statistics, to demand or expect that police will
         inform themselves about the racial injustice of the criminal justice system. They
         should, but that would be asking too much of the white, conservative-inflected, culture
         within U.S. police departments. Perhaps what is needed is a different kind of argument,
         a “reframing” of the problem that moves it away from what does or does not count as
         racism. Considering the entire U.S. population, here are the double-edged figures,
         used by progressives to emphasize race-based disadvantage and by conservatives to
         justify racial profiling: 1 in every 15 African American men and 1 in every 36 Hispanic
         men are incarcerated in comparison to 1 in every 106 white men.[53]   What is overlooked in this picture is that these figures entail that most African
         American and Hispanic men, like most white men, do not commit the kinds of crimes for which police seek suspects. The problem with both
         racial profiling by police and the reasoning of those who defend it, is a focus on
         the racial makeup of the criminal population. What this focus leaves out is the majority
         of people in minority groups, who are law-abiding, but are nonetheless, because of
         their nonwhite appearance (especially if it is black) more likely than whites to be
         suspected of crimes. If 14 out of 15 or more than 93 percent of African American men
         are not “in” the criminal justice system, compared to more than 97 percent of Hispanic
         men and 99 percent of white men, then racial profiling that relies on the racial proportions
         of convicted criminals ignores the rights of the overwhelming majority who are law-abiding—in
         all races. 
      

      
      It is unifying that progressives and conservatives use the same statistics in their
         approaches to crime! Conservatives believe that those in the criminal justice system
         deserve to be there, especially nonwhites who disproportionately make up criminal
         populations. Progressives believe that the disproportionate numbers of incarcerated
         nonwhites reflect the depths of race-based disadvantage in American society. Some
         incarcerated nonwhites do not deserve to be classified as criminals, because they
         are in prison only because they have been singled out by police profiling, which was
         followed by other racial biases in the legal system. In these arguments, both sides
         miss the fact that the overwhelming majority of American men, more than 90 percent,
         are not criminals. Not coincidentally, when 4.4 million random stop and frisks were
         conducted in New York City, during the period from 2004-2012, even though blacks were
         disproportionately singled out, the incidence of further police action was less for
         blacks than for whites.[54]   
      

      
      Out of respect for the noncriminal majority, it should be remembered that the rationale
         behind due process procedures is to protect those who are innocent. In that law-abiding
         context, racial profiling, which takes into account only the racial identities of
         those men convicted of crimes, who are altogether a small numerical minority of the
         total population of American men, is unjust. Racial profiling is unjust, because it
         arbitrarily targets members of a law-abiding, numerical majority, at any given time. It is indeed,
         as Judge Scheindlin wrote, (quoting Charles Blow), like “burning down a house to rid
         it of mice.”[55]   And given the dangerous force routinely at the discretion of police, when racial
         profiling goes bad, before an innocent suspect can establish his innocence, the results
         may be tragic.
      

      
      Consider the Trayvon Martin case in this regard. George Zimmerman, an armed neighborhood
         watch captain, took it upon himself to track Trayvon Martin, an unarmed black seventeen-year-old,
         returning home in a gated community. They had a confrontation and Zimmerman shot and
         killed Martin.[56]   When the probability that Martin was a criminal is properly assessed at under 10
         percent, Zimmerman was not justified in assuming that Martin was a criminal or, if
         he was, that he was in the process of committing a crime at that time (criminals do
         not commit crimes all the time). 
      

      
      Of course, crime statistics refer to entire populations and if they are applied as
         probabilities to numbers smaller than an entire population, there is no guarantee
         that the smaller number is representative. Some police officers might assume, given
         the total statistics, that if there are fifteen black males before them and fifteen
         white males, it is more likely that one of the black males is a criminal, than one
         of the white males. But the sample is rarely that small and if racial profiling is
         practiced over a large city, there is reason to believe that the targeted population
         is representative. As noted, there were 4.4 million stop and frisks in New York City
         from 2002-2012, and half of the subjects were black. Overall, 2.2 million blacks were
         stopped by the police and 90 percent or close to 2 million were innocent. That is
         a lot of innocent people!
      

      
      The Rights of the Innocent

      
      It is reasonable that the police would be more interested in who is criminally guilty
         than who is innocent, because that is their job. But for society more broadly, the
         well-being of the innocent is more important. Not only do the innocent not deserve
         invasive suspicion, but they are the numerical majority. There is an interesting moral
         choice, here: Which is preferable, to punish more guilty people if the only way to
         do that involves punishing some innocent people, or to allow all or most innocent
         people to remain unpunished if the only way to do that results in some guilty people
         remaining unpunished? Something like this dilemma occurs in arguments for and against
         capital punishment, because a system of capital punishment, while carrying out ultimate
         consequences for the worst deeds, will inevitably result in death for some falsely
         convicted innocents. But there is a huge practical difference, because the number
         of those who are innocent of what police suspected in stop and frisks are readily
         available (all those let go without further police action), while innocence after
         conviction in capital cases requires painstaking proof. 
      

      
      Precedent for the idea that it’s more important to save innocents than punish the
         guilty is found in Genesis:
      

      
         And Abraham drew near and said, Wilt thou also destroy the righteous with the wicked?
            Peradventure there be fifty righteous within the city: wilt thou also destroy and
            not spare the place for the fifty righteous that are therein? . . . And the Lord said,
            If I find in Sodom fifty righteous within the city, then I will spare all the place
            for their sakes. And Abraham answered and said, . . . Peradventure there shall lack
            five of the fifty righteous: wilt thou destroy all the city for lack of five? And
            he said, If I find there forty and five, I will not destroy it. And he spake unto
            him yet again, and said, Peradventure there shall be forty found there. And he said,
            I will not do it for forty’s sake. And he said unto him, Oh let not the Lord be angry,
            and I will speak: Peradventure there shall thirty be found there. And he said, I will
            not do it, if I find thirty there. And he said, Behold now, I have taken upon me to
            speak unto the Lord: Peradventure there shall be twenty found there. And he said,
            I will not destroy it for twenty’s sake. And he said, Oh let not the Lord be angry,
            and I will speak yet but this once: Peradventure ten shall be found there. And he
            said, I will not destroy it for ten’s sake. (Genesis 18:23-32)
         

      

      William Blackstone took up the biblical injunction in the context of British law:
         “Better that ten guilty persons escape than that one innocent suffer.”[57]   The principle of sparing the innocent has a long anecdotal history in law and letters,
         but at certain times in U.S. society, it has been replaced with blame and vengeance
         and a lack of charity toward suspects or possible suspects.   Still, there is more
         than kindness toward the guilty at stake in protecting the innocent. It is the innocent
         for whom the idea of rights works best—Fourth Amendment rights, rights to be left
         alone, rights to probable cause before police act on their suspicions, and many other
         preconditions for well-being in society. The American system presumes innocence, with
         guilt requiring proof—“innocent until proven guilty.” Police racial profiling leaves
         such rights undisturbed for whites, but only because they are not profiled as criminal
         suspects. If innocence or guilt cannot be separated from ideas of race by law enforcement
         officials, and guilt is uniformly associated with nonwhite race, then indeed, in that
         context, there is a white supremacist system, because innocence is explicitly superior
         to criminality and whites are explicitly believed more likely to be innocent and blacks
         more likely to be guilty. But notice that these explicit projections of guilt and
         innocence that may motivate individual police officers who practice racial profiling,
         arise only in the context of considering the entire population of innocent and guilty,
         white, and nonwhite. The uninformed reasoning from racial statistics in the prison
         population to (as a basis for) police racial profiling becomes white supremacist when
         applied to a whole population of whites and nonwhites.
      

      
      The Psychological Effects of Racial Profiling

      
      There are many publications in philosophy of race and throughout the humanities about
         the interruptions to innocent well-being from the experience of even routine and relatively
         mild police stops that follow from racial profiling. The 2014 American Philosophical
         Association Committee on Public Philosophy’s Op-Ed prizewinning essay was George Yancy’s
         “Walking While Black in the White Gaze,” that first appeared in The Stone, NYTimes.[58]   Yancy relates a traumatic moment of danger in an encounter with a white policeman:
      

      
         “Man, I almost blew you away!” 

         
         Those were the terrifying words of a white police officer—one of those who policed
            black bodies in low income areas in North Philadelphia in the late 1970s—who caught
            sight of me carrying the new telescope my mother had just purchased for me.
         

         
         “I thought you had a weapon,” he said.

         
         The words made me tremble and pause; I felt the sort of bodily stress and deep existential
            anguish that no teenager should have to endure.
         

      

       A recent study of the effects of stop and frisk encounters was based on a telephone
         survey of 1,261 young men aged 18-26. Respondents reported intense reactions, including
         risks to mental health, such as heightened anxiety resulting from repeated “stops.”
         [59]   When the courts have decided against stop and frisk policies, their invasive and
         aggressive nature has been acknowledged by judges, for example, “It is simply fantastic
         to urge that [a frisk] performed in public by a policeman while the citizen stands
         helpless, perhaps facing a wall with his hands raised, is a ‘petty indignity.’”[60]  
      

      
      It is important for police officers to understand the effects of their attitudes on
         young minority males, because the tone of long-term police-resident relationships
         are likely to affect short-term incidents. Rod Brunson and Jody Miller’s 1999-2000
         study of forty African-American men, ages thirteen to nineteen, living in St. Louis,
         Missouri, was reported with a review of relevant literature. All forty subjects of
         the study were classified as “at risk,” according to social service agencies; 65 percent
         had been arrested at some time and 50 percent had been arrested in the previous year.
         The young males in the study had frequent experience with proactive police stops,
         while walking or driving. Based on in-depth interviews and survey questions, 83 percent
         reported “harassment” by police and 93 percent said they knew someone else who had
         been harassed—these numbers included half of those who had never been involved in
         any serious delinquent activities. Subjects reported random stops, sometimes while
         walking to school, which involved rude language, shoving, hitting, being knocked to
         the ground, and ordered to take their clothes off in winter weather.[61]   Brunson and Miller drew the following conclusions: Aggressive behavior on the part
         of police during encounters is directly related to the degree of noncompliance on
         the part of someone stopped. But, if police behavior is regulated, male members of
         minority groups are more likely than whites to comply with police requests. Residents
         of poor minority communities, blacks especially, experience disproportionate amounts
         and degrees of police surveillance, disrespect, and physical force. Minority distrust
         and dissatisfaction with police in their community can be directly traced to such
         negative experiences with police. 
      

      
      While the majority of young men in Brunson and Miller’s study had some kind of “record,”
         the surveillance to which police constantly subjected them, together with rude and
         physically aggressive behavior in stops and frisks, meant that the police presumed
         constant guilt of crime and behaved accordingly, with the added factor of personal
         disrespect. Police behavior toward this group not only failed to follow due process,
         but showed little regard for the rights of those who were innocent. In addition to
         the ongoing operation of a self-fulfilling prophecy about young black male criminality,
         perceptions of the police in this study read more like reactions of residents under
         siege by a hostile occupying army, than members of a community interacting with those
         sworn to preserve peace. The overall implication of such situations is that U.S. police
         engaged in proactive crime prevention need to be given accessible opportunities to
         see themselves in action, as others see them. 
      

      
      Body Cameras?

      
      Perhaps, in an electronic society such as ours, a requirement that all police on duty
         wear body cameras with constant “selfie” functions is a good idea. However, body cameras
         should not be viewed as a panacea. Howard Wasserman cautions that any such solution
         proposed in moments of “moral panic” is likely to be disappointing. Studies of the
         use of body cameras by police do report fewer stops and frisks and greater forbearance.
         But what gets recorded is never completely without bias and the same can be said for
         how it is subsequently interpreted.[62]   Also, when there has been video evidence of brutality or homicide by police, it
         has not precluded acquittals at trial, for instance in the Rodney King case, or more
         recently Officer Johannes Mehserle’s trial for killing Oscar Juliuss Grant III,[63]   as well as recordings of the chokehold that killed Eric Garner. As long as racial
         profiling is an accepted and legal policy, and police have discretion in what counts
         as legitimate force when carrying out that policy, a record of ensuing events will
         not address either the policy or the discretion. What is urgently needed are practical
         procedures that interrupt events leading to police homicide against unarmed subjects
         and long-term changes in the law. But first, it is important to further understand
         how the present system with its recent high profile casualties is within the law.
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      Chapter 3

      Black Injustice and Police Homicide

      
         
         
      

      
      
         If somebody shoots somebody else, the medical examiner’s going to call it a homicide.
            Now whether it’s criminal, is a different story.
         

         
         —Lawrence Kobilinsky[1] 
         

         
      

      Comparative Injustice

      
      The subject that rivets the attention of everyone in the discourse of white privilege,
         as well as anti-racist thinkers who might have reservations about that discourse,
         rests on an answer to this question: Are blacks in the United States treated justly
         in comparison to whites? If the answer is No, which I am provisionally going to assume
         it is, then the discourse of white privilege shifts to a comparative analysis of justice
         in the case of black and white. This is a limited subject, because it omits from its
         focus a number of other dyads of injustice, including: women compared to men; undocumented
         immigrants compared to documented residents; disabled compared to abled; homeless
         compared to housed; extremely poor compared to affluent; nonblacks and nonwhites compared
         to whites and blacks. However, thinking about justice and injustice in the comparison
         of blacks to whites is an important stand-alone subject for at least two reasons.
         Comparative injustice to American blacks has a very long history that includes the
         broadly recognized injustice of slavery and the oblivion of many American whites to
         the conditions under which American blacks now live. The comparative disadvantage
         of American blacks continues to cough up shocking and horrible events, such as the
         police homicides of Oscar Juliuss Grant III, Trayvon Martin, Eric Garner, Michael
         Brown, Tamir Rice, and many others, unarmed, unaware, unprotected, gunned down on
         the streets and byways of twenty-first-century America, with the full force of the
         law, before and after.
      

      
      How many others? Jaeah Lee, writing for Mother Jones in August 2014, notes that federal databases are incomplete, because they track only
         police use of force and deaths related to arrests. Also, data from police departments
         is scattered and incomplete, and there is no agency charged with precise recording
         of police shootings or killings of unarmed people. In 2007, Colorlines and the Chicago Reporter found that there was a “disproportionate number” of killings of blacks by police
         in New York, San Diego, and Las Vegas. The NAACP reported that out of forty-five police
         shootings in Oakland, California, over 2004-2008, thirty-seven of those shot were
         black, none were white, and fifteen died.[2] Kevin Johnson, Meghan Hoyer, and Brad Heath, writing for USA TODAY, reported that from 2005-2012, a white police officer killed a black person about
         twice a week; 18 percent of the blacks killed were under 21, compared to 8.7 percent
         of whites killed. Police reports of killings are voluntary and unaudited.[3] Most observers claim that the high profile cases of unarmed young black men killed
         by police are the tip of an iceberg. A 2013 report, “Operation Ghetto Storm,” from
         the Malcolm X Grassroots Movement, states that 313 African Americans were killed by
         police in 2012, or “one every 28 hours,” and that an incident of racial profiling
         preceded 43 percent of these killings.[4] A fact check of police records, prompted because only one nonacademic researcher
         had compiled the “Operation Ghetto Storm” report, led Katie Sanders for Tampa Bay Times to conclude that only 136 of the 313 were unarmed.[5] However, even the high profile cases alone are too many, so despite the importance
         of accurate records to track trends, they are not required in order to identify a
         serious problem.
      

      
      The provision in assuming that U.S. blacks are treated unjustly compared to whites
         is that the relevant nature of justice and injustice must be explicated and clarified.
         That is a more complicated theoretical task than calling black chattel slavery, racially
         segregated education, or police racial profiling “unjust,” would indicate. Many believe
         that these practices were and are unjust, but the question is, Why? Throughout the
         history of western political philosophy, there have in principle been two approaches
         to justice: Justice as an ideal and justice as the correction of injustice.
      

      
      Justice as a Partisan Ideal

      
      The construction of justice as an ideal has dominated discussion from Plato to John
         Rawls, through Thomas Hobbes, John Locke, Jean-Jacques Rousseau, Georg Wilhelm Friedrich
         Hegel, Karl Marx, and John Stuart Mill––to name some canonical figures in Western
         political philosophy. In ways that cut through the social contract tradition that
         government should be based on the consent of those governed and for their benefit,
         the construction of justice as an ideal has benefited different groups in society.
         August and revered philosophers have represented the interests of now one and now
         another of these groups: an aristocratic intellectual elite (Plato), monarchists (Hobbes),
         a rising land-owning aristocracy (Locke), Swiss canton burghers (Rousseau), Prussian
         royalists (Hegel), workers (Marx), the British middle class electorate (Mill), and
         finally, to cap it all off in a stunning return to Plato, the intellectual elite (Rawls).
         In slight divergence but historical congruence with this tradition, St. Augustine
         and St. Aquinas represented the interests of the Catholic Church in political Christian
         theodicies deferring justice to heaven. And both early modern and modern emphases
         on the importance of laboring and production, have Protestant inflections in the writings
         of John Locke, Adam Smith, and perhaps despite himself, [the ideological atheist]
         Karl Marx. Altogether, these descriptions of ideal justice that favor only some groups
         have resulted in the neglect of real injustice by canonical philosophers.
      

      
      I have told a lengthy story that is parallel to this précis of the history of western
         ideas about justice, about the absence of ideas of universal human equality in The Ethics and Mores of Race: Equality After the History of Philosophy.[6] However, neither a summary of that account, nor detailed explication of this claim
         about the beneficiaries represented in varied historical constructions of justice
         as an ideal, is necessary to proceed with the present analysis.
      

      
      Ideal Justice as a Theory of Justice and Rawls

      
      Even if it were not the case that justice as a partisan ideal has recrudesced over
         the history of philosophy, it remains true that no society has existed throughout
         the real history accompanying the tradition, which fully instantiates or realizes
         an ideal of justice for all members of that society. It needs to be clearly understood
         that justice as an ideal described or constructed by political philosophers is always
         a theory of justice. And, of course, no one makes this more clear than John Rawls, in chapter 1 of A Theory of Justice. After his initial description of the “veil of ignorance,” behind which the basic
         institutions and principles of a society are chosen by stakeholders without knowledge
         of what their interests are in that society, that is, whether they are rich, poor,
         of high IQ, and so forth, Rawls specifies how we are to justify a “particular description
         of the original position.” We are required to:
      

      
      
         See if the principles which would be chosen match our considered convictions of justice
            or extend them in an acceptable way. We can note whether applying these principles
            would lead us to make the same judgments about the basic structure of society which
            we now make intuitively and in which we have the greatest confidence; or whether,
            in cases where our present judgments are in doubt and given with hesitation, these
            principles offer a resolution which we can affirm on reflection. . . . We check an
            interpretation of the initial situation, then, by the capacity of its principles to
            accommodate our firmest convictions and to provide guidance where guidance is needed.[7] 
         

         
      

      Rawls explains that if there is a discrepancy between our “considered convictions”
         and principles generated by our description of the initial situation, we have a choice:
      

      
      
         We can either modify the account of the initial situation or we can revise our existing
            judgments, for even the judgments we take provisionally as fixed points are liable
            to revision. . . . Eventually we shall find a description of the initial situation
            that both expresses reasonable conditions and yields principles which match our considered
            judgments duly pruned and adjusted.”[8] 
         

         
      

      The process described by Rawls is classic theory building. The principles yielded
         by our description of the initial situation are analogous to a scientific theory in
         explaining our considered convictions, which are, in turn, analogous to observational
         data. (We create a theory of justice to account for our existing beliefs about justice.)
         When new candidates for convictions are derived from the theory, these new convictions
         are analogous to predictions, which are either confirmed by our acceptance of them,
         or if rejected, lead to a redescription of the initial situation, that is, the theory.
         (If the theory says we should believe X, when we do not believe X, we can either bring
         ourselves to believe X or else change the theory.) There are many problems with Rawlsian
         ideal theory, but that is not the issue, here. I merely wish to emphasize its nature
         as a theory.[9] 
      

      
      Any theoretical ideal of justice, or any theory of justice, is compatible with just
         treatment of some in society that does not extend to all in society, because it is
         a normative theory and not a description of reality. Those who are treated justly
         in reality and whose interests are represented in the varied theories of ideal justice
         have, since the modern period, been mostly racially white; and those to whom justice
         has not been extended in reality have been disproportionately nonwhite. As a result,
         all of these theories of justice, which have been constructed by white males, are
         ultimate instances of white privilege––they have been created by whites and they privilege
         whites in reality, if not in explicit intent. As is true of all instances of white
         privilege, such ideal theories of justice are both logically and practically compatible
         with the unjust treatment of nonwhites. It follows from this structure that, as Charles
         Mills has pointed out, many mainstream contemporary white philosophers continue to
         be engaged in explicating, extending, and perfecting such idols, in the versions of
         “Rawlsland” [Mills’s term] that they are privileged to inherit as part of the philosophical
         work in the profession that compels their attention (because it is so intellectually
         fascinating, and for the sake of their career advancement and career consolidation).
         Mills castigates these Elves of Rawls [my term] for their oblivion to racial injustice
         in U.S. society.[10] But that may not be altogether fair, because the work on theories of ideal justice
         is by its very nature separate from the other tradition of justice to which racial
         injustice belongs, namely correction of injustice. Mills thinks it was Rawls’s intention
         to address injustice, for which his theory of justice was the “antechamber to the
         real hall of debate.”[11] But, when an antechamber is 607 pages long, I think it qualifies to be regarded as
         the real hall.
      

      
      Justice as the Correction of Injustice

      
      Ideas of justice as the correction of injustice do not rise to high theory. They are
         not the subject of serious, white, manly, Ivy League PhD dissertations in Philosophy
         or the fruits of high quality minds, according to those who monitor the main halls
         of academic philosophy. A study of justice as the correction of injustice proceeds
         from the simple aspirations noted in the preface: those who are innocent will be left
         alone by the government, as represented by the police, and those who are guilty, such
         as the police in killing wrongfully, will be punished. Actually, in the present case,
         they are aspirations for black Americans, only. For white Americans they are expectations––predictions,
         even. The initial focus in studying justice as the correction of injustice is on particular,
         concrete social ills and oppressions and not on the kinds of pre-existing convictions
         about what is just, which Rawls called for in the deliberations necessary to activate
         his thought experiment. With the exception of John Stuart Mill’s On the Subjection of Women and The Communist Manifesto by Marx and Engels, it is difficult to find revered texts in standard western history
         of political philosophy that begin with conditions of injustice. Rousseau flirts with
         that beginning (“Man is born free but he is everywhere in chains”) but his real interest
         culminates in a utopian republic (i.e., The Social Contract), complete with a common will, where some must be compelled to be free.
      

      
      The use of utopian visions to push for selected social interests is changing in light
         of more deflationary analyses of government from writers such as Giorge Agamben and
         Amartya Sen (although Sen, a student of Rawls, is an economist and not a political
         philosopher), as well as many who write about racial injustice, injustice to women,
         poverty, disability, exploitation, militarization, and so forth.[12] And there are strong voices in U.S. philosophy, for instance, Sally Haslanger’s methodological
         project of approaching social injustice through the idea of unintended but determining
         “social meanings.”[13] However it may be done and whatever its subject, beginning with concrete injustice
         and ending with proposals for its correction is a very open-ended and indeterminate
         task. But it might be the main subject of justice about which people who focus on
         real life and history genuinely care. There are also important intellectual antecedents
         in American history. Philosophical thought has a real history, in real life, as an
         essential survival tool for black Americans. Lucius Outlaw writes in the entry for
         “Africana Philosophy,” in the Stanford Encyclopedia of Philosophy:
      

      
      
         The survival and endurance of conditions of racialized and gendered colonization,
            enslavement, and oppression––not conditions of leisured freedom––compelled more than a few African and African-descended persons to philosophize. Almost daily,
            even on what seemed the most mundane of occasions, oppressed Black people were compelled to consider the most fundamental existential questions: . . . Die at one’s own initiation?
            Or, capitulate to dehumanization? Or, struggle to find and sustain faith and hope
            for a better life, on earth as well as in the afterlife, through creativity and beauty
            in speech, dance, and song while at work and rest; in thought and artistry; in finding
            and making truth and right; in seeking and doing justice; in forging and sustaining
            relations of family and community when such relations were largely prohibited; in
            rendering life sacred?[14]  
         

         
      

      In a more formal, international context, the Preamble to the United Nations’ 1948
         Universal Declaration of Human Rights (UDHR), which was written by a group of scholars
         that included philosophers[15] expresses a concern about injustice:
      

      
      
         Whereas disregard and contempt for human rights have resulted in barbarous acts which
            have outraged the conscience of mankind, and the advent of a world in which human
            beings shall enjoy freedom of speech and belief and freedom from fear and want has
            been proclaimed as the highest aspiration of the common people,
         

         
         Whereas it is essential, if man is not to be compelled to have recourse, as a last
            resort, to rebellion against tyranny and oppression, that human rights should be protected
            by the rule of law.[16]  
         

         
      

      Nowhere in UDHR do its authors define human rights, say where they come from, or put
         forth a positive, comprehensive theory of justice. The urgency of the universal human
         rights proclaimed is vaguely referred to individual human dignity based on common
         membership in a human family: “Whereas recognition of the inherent dignity and of
         the equal and inalienable rights of all members of the human family is the foundation
         of freedom, justice and peace in the world.”[17]   Readers of UDHR are not told that human rights are absolute and that it is morally
         right to recognize them and politically right to protect them. Rather, the readers
         of UDHR are warned that, because human rights are the “highest aspiration of the common
         people,” disregard and contempt for them in an absence of protection by law, will
         result in “rebellion against tyranny and oppression.” In other words, human rights
         must be respected as a condition for peace. The argument in UDHR is thus pragmatic
         and its subject is human rights as something that must be protected in order to have
         peace. The subtext is that human rights have been violated in the past and should
         not continue to be violated. Although the language of justice and injustice does not
         lead the discussion in this general preamble to specific rights, the focus of the
         entire document is on human rights that were unjustly violated during and just after
         World War II, and continue to be violated, today. Recognizing UDHR’s origins in apprehensions
         of injustice is not the same thing as pretending that the declaration has been an
         effective statement of an ideal, or that it does much more than continue to inspire, but simply
         to note that the purpose of the document is to address and prevent injustice.
      

      
      The Theory of Applicative Justice

      
      Work on race and justice considered together, within political philosophy in the United
         States, has, again as Mills points out, appeared in the margins of the tradition of
         constructions of ideal justice.[18]   The reason is that since the mid-twentieth century, this work has consisted of
         analysis and solutions to problems of continuing injustice. Many writers do not always
         pause to state their pre-existing background convictions or assumptions about the
         nature of justice that are at stake. Others self-consciously work in what is called
         “Rawlsian nonideal theory.”[19]   Overall there is a strong tendency in the discourse of black-white race relations,
         as a subject in academic philosophy, to start with attention to some real-life injustice,
         such as overt racism, institutional racism, identities forged in resistance to racism,
         racist stereotypes of nonwhites, and racial myths and scripts involving nonwhites.
         (The present attention to specific contemporary instances of racial profiling and
         police homicide is an even more specific instance of this trend.) 
      

      
      All of the philosophical analyses of race and justice considered together, proceed
         from comparative starting points: American blacks are disproportionately worse off
         compared to whites in important measures of human well-being and success in society as we know
         it; American blacks are held in low regard and treated disrespectfully compared   to how American whites are regarded and treated. Assuming equally distributed human
         abilities, aptitudes, and talents, this situation is perceived as unfair regarding
         real unequal opportunities for social and economic entitlements, and unjust when political
         rights are violated. However, such discourse has so far been a long antechamber that
         fails to identify itself as the main hall. When justice is addressed in comparative
         ways, beginning with the unjust situations of some compared to the just situations
         of others, the subject is applicative justice. The conception of applicative justice relevant here refers to a cluster of societal
         and legal facts and normative requirements: Whites are treated justly by government,
         for the most part. Blacks are treated unjustly by government in enough instances to
         constitute injustice. Blacks should be treated by government as whites are treated.
         Notice that no ideal theory of justice is required here, but simply measures to bring
         the treatment of blacks in law, and by law enforcement officials, on a par with the
         treatment of whites.[20]   
      

      
      Notice, also, that there is an asymmetry between what counts for just and unjust treatment
         for groups. For a group to be treated justly, most members, or a high proportion of
         a group, need to be treated justly. But for a group to be treated unjustly, it is
         sufficient if a smaller number or lower proportion than required to meet the standard
         of just treatment, be treated unjustly. I believe that the reason for this asymmetry
         is that just treatment is easily normalized within communities, whereas unjust treatment
         of only a few is disruptive and considered abnormal among other members of their group.
         There is not only the disruption to daily life caused by the unjust treatment of a
         small number, a disruption that ripples out from their friends and relations. More
         problematically, if the group treated justly and the group treated unjustly belong
         to the same larger collective, such as whites and blacks in the United States, then
         the unjust treatment of even a very small number of that total collective of residents
         or citizens disrupts the entire collective. That is especially true if the total collective
         has a shared ideology, or is supposed to have a shared ideology of something like
         “justice for all.” Just a few cases of injustice that are strongly related to group
         membership are sufficient to destabilize the descriptive aspects of the entire collective
         (national) ideology. And it is that kind of disruption that calls forth both a theory
         of applicative justice, and its real life application.
      

      
      Present Applications of Applicative Justice

      
      Immediate bodily and emotional reactions that it is wrong for police to stop young black men and subject them to humiliating searches without
         probable cause are based on the fact that young white men are not treated that way.
         When white police officers are not punished for killing unarmed young black men, after
         they have racially profiled them in such ways, it is perceived to be unjust according to standards for retributive justice that are routinely upheld when unarmed
         whites are killed. American whites who are innocent of crimes have little to fear
         from their local police in such regard. There are no high profile cases of unarmed
         white teenagers being gunned down for no reason, days before they are scheduled to
         attend college. Should that happen, it would be a terrible mistake, a punishable offense,
         a disruption that would cause immediate changes in whatever the police policies were,
         as well as profound apologies to surviving family members, from all officials concerned.
         Along these lines, Michelle Alexander in The New Jim Crow, writes:
      

      
      
         Can we envision a system that would enforce drug laws almost exclusively among young
            White men and largely ignore drug crime among Black men? Can we imagine young White
            men being rounded up for minor drug offenses, placed under the control of the criminal
            justice system, and then subjected to a lifetime of discrimination, scorn, and exclusion?
            Can we imagine this happening while [imagining] most Black men landed decent jobs
            or trotted off to college?[21]   
         

         
      

      Janine Jones poses the same question in terms of George Zimmerman’s acquittal for
         killing Trayvon Martin:
      

      
      
         In U.S. society, as it is actually configured, can we imagine an armed Black man pursuing
            a young White boy, killing him because, allegedly, he felt threatened by the White
            boy, who was running away from him, and subsequently, on his testimony alone, being
            given a pass by the State’s Attorney’s Office to walk free, allegedly because there
            was not enough evidence to make an arrest? . . . Vanessa Wills recounts how she asked
            her students just such a question. Her classroom rippled with laughter. Wills interpreted
            that laughter to convey the students’ recognition of the impossibility of the scenario.[22]  
         

         
      

      Wills writes that it was “nervous laughter” that followed this account:

      
      
         A big, black man, in a van, with a loaded gun, spots a white teenage boy walking in
            his neighbourhood wearing a hoodie. The black man reports the “suspicious” teenager
            to the police and then follows him, carrying his gun. The white teenager is shot and
            killed, and the black man reports that he feared for his life and was forced to shoot
            the teen in order to protect himself. The police conduct a cursory investigation and
            release the man back onto the street within hours, no charges filed.[23]   
         

         
      

      Wills is here writing about presumed black guilt and she interprets the student laughter
         to be a reaction to the idea that a “big black man” would not automatically be an object of fear and suspicion. If the students who laughed were white, they
         may have been nervous because of the comparison in treatment of blacks and whites.
         Wills’s posit of “presumed black guilt” is an expansion of how police racial profiling
         works, to a general idea in the minds of most white Americans, presumably a vastly
         larger number than those who are police officers. But let’s take a look at the numbers.
         In 2008, the 1.1 million police personnel in the United States were 251 per 100,000
         of the population.[24]   In 2008, there were about 250 million whites out of a total population of about
         300 million.[25]   Wills’s posit would entail that 251 out of about 250,000 could influence the rest,
         an instance of about 1 person influencing 1,000. That is not inconceivable, considering
         that police officers are active and fully functioning adults and that their leaders
         are also often community leaders, or at least influential voices in their communities,
         whereas the total white population would include children, elderly, variably ill,
         and disabled. Consider further that in 2008, a presidential election year, only 98.6
         million whites voted, which can be taken as a measure of civic engagement. That is,
         the number of engaged whites was less than 100 million. So, returning to the earlier
         police personnel figure of 1.1 million, each police official would need to have influence
         on only about 100 other whites, roughly speaking, if we can assume that nonwhite police
         officers and whites who do not support racial profiling would balance each other out.[26]   Thus, Wills’s posit could be a confirmable empirical hypothesis.
      

      
      Applicative justice would seek to bring the legal treatment of American blacks on
         a par with the legal treatment of American whites. The rest of this chapter will proceed
         with descriptions of some specific instances of these present injustices, with discussion
         of broader cultural factors, followed by analyses of the U.S. Supreme Court reasoning
         that legitimizes police homicide following initial racially-profiled stops and frisks.
         
      

      
      Trayvon Martin and George Zimmerman

      
      The case of Trayvon Martin was the first in a series of high profile tragedies that
         have burst the “blue bubble” of the lesser day of life in U.S. race relations, to
         unveil how blacks are treated unjustly in practices that remain legal. The 2012 fatal
         shooting of Trayvon Martin, an unarmed seventeen-year-old, by George Zimmerman, a
         neighborhood watch captain in Sanford, Florida, did not initially result in criminal
         charges against Zimmerman, because of Florida’s “stand your ground” law.[27]   Zimmerman had thought that Martin looked suspicious and he followed him. A violent
         confrontation between the two ensued, which ended when Zimmerman shot and killed Martin.
      

      
      When Zimmerman was tried for second degree murder, in 2013, an all-female jury acquitted
         him of both that charge and the lesser charge of manslaughter. There was widescale
         public outcry that Zimmerman had racially profiled and stalked Martin, who had committed
         no crime, with no evidence that he intended to commit any crime. Martin was on his
         way home to his father’s house, in a light rain. He had bought a can of soda and a
         bag of Skittles for his brother, both of which were in his pocket, and he was talking
         on his cell phone to a female friend. The rain had prompted him to pull up the hood
         of his black jersey, making him an iconographic, but it turned out, also stereotypical
         young, black, male in motion.[28]   
      

      
      The procedures of existing retributive justice were followed. It was widely reported
         that Florida’s “stand your ground” law permitted the police who responded to the homicide
         to initially accept Zimmerman’s claim of self-defense. This led to protests by representatives
         of the Martin family and others. Charges of criminal homicide and second degree murder
         were brought against Zimmerman, several months later. At the trial, over a year later,
         the jury was given the following definitions of the charges in its instructions: For
         second degree murder, the jury had to find, beyond a reasonable doubt, that “there
         was an unlawful killing of Trayvon Martin by an act imminently dangerous to another
         and demonstrating a depraved mind without regard for human life.” For manslaughter,
         the jury had to find, beyond a reasonable doubt, that “George Zimmerman intentionally
         committed an act or acts that caused the death of Trayvon Martin.”[29]   It was not unlawful for Zimmerman to follow Martin, because he was a neighborhood
         watch captain (although the 911 operator had instructed him not to leave his vehicle.[30]) The circumstances supporting his claim of self-defense, which included his internal
         skull fracture when the police arrived, were allowed to be taken into account. If
         the jury found that Zimmerman’s killing of Martin was an act of self-defense, then
         he would have acted lawfully and could not be found guilty of either second degree
         murder or manslaughter. Zimmerman was found not guilty of both charges.
      

      
      The Injustice of Zimmerman’s Acquittal

      
      Public expressions of outrage that followed the delay in Zimmerman’s arrest and then
         his acquittal, were centered on the injustice of Zimmerman’s racial profiling of Martin.
         Because Martin was black, Zimmerman regarded him as suspicious and followed him with
         a handgun that he was evidently prepared to use, not because he did use it, but because
         he was an auxiliary policeman, already armed with a gun and a strong belief that he
         was a hero.[31] Many believed that Zimmerman did not regard or treat Martin the same as he would
         have had Martin not been black, which led to his unjust killing of Martin, so that
         his acquittal was unjust. These judgments and the attendant indignation at injustice
         implicitly appealed, not to positive law or to the existing theory of retributive
         justice that was legally applied, but to a principle of human equality: All human beings are morally equal and have equal intrinsic value. It is largely assumed that principle is backed up by the U.S. legal principle of
         equal treatment under the law, specifically, the Equal Protection Clause of the Fourteenth Amendment. The assumption
         that there is or should be equal treatment under the law is made by most Americans,
         including those who have never heard of the Fourteenth Amendment, because the United
         States is supposed to be a color blind society with “equality under the law.” If Martin
         was treated differently, because he was black, both the general equality principle
         and the Equal Protection Clause were violated. Many thought that Zimmerman was wrong
         to kill Martin and that Zimmerman’s failure to be convicted was wrong. They were shocked
         to learn that the legal system did not respond as they did.
      

      
      Petitions were signed.[32] Rallies across the United States, one week after the jury’s verdict, attested to
         the strength of the public’s indignation at the perceived injustice. Demonstrators
         at these rallies explicitly called for justice.[33] The NAACP asked the U.S. Attorney General to prosecute Zimmerman for a hate crime.[34] (That request may have been disingenuous, because as discussed in chapter 2, it should
         have been obvious to any lawyer at the time that Zimmerman shooting Martin did not
         meet the standards of a hate crime.) Well over a year later, there has been no federal
         action, either against Zimmerman’s acquittal, or the acquittal of a number of additional
         high profile police homicides following racial profiling.
      

      
      Some people thought that Zimmerman’s following of Martin, after the 911 operator had
         told him to remain in his vehicle, was a form of stalking. However, according to Florida
         law, the crime of stalking requires malicious intent and repeated following or harassing,
         whereas Zimmerman only followed Martin once, because he suspected him of being a criminal.[35]   So, according to Florida law, Zimmerman did not stalk Martin.
      

      
      If we assume that the prosecutor did not produce sufficient evidence that Zimmerman
         acted with “depraved mind disregard for human life” and also failed to prove that
         Zimmerman formed an intent to kill Martin, then, if we accept the state’s definition
         of these crimes––and there is no choice here because that is a matter of hard, existing
         law––there is no legal problem with the jury’s verdict, as the laws now stand. The
         perception of injustice in the jury’s verdict is based on a combination of prior injustices:
         Zimmerman had racially profiled Martin, assuming his criminality, beforehand; Zimmerman
         was armed and Martin was unarmed; Zimmerman was acting like a police officer, although
         he was merely a neighborhood watch captain. While it is odd that the jury was not
         concerned about Zimmerman’s authority, the real problem lies with the nature of police
         authority he was emulating.
      

      
      We have to try to understand why Zimmerman’s jury did not find Zimmerman guilty. The
         jury, like other juries and grand juries, accepted as just what some onlookers considered
         unjust: prior racial suspicion and profiling, a right to follow a suspect, and a naturalness
         in killing a suspect under those circumstances. It is as though the jury accepted
         a “frame” that identified Zimmerman as a righteous hunter! If Zimmerman had a right
         to be that hunter in the view of the jury, then he would have a right to kill Martin,
         because skilled and righteous hunters kill their prey.
      

      
      The Hunting Schema

      
      A schema is a psychological combination of pre-existing beliefs, contextual events
         or conditions, and actions, such that the existence of the beliefs in a relevant context
         predisposes an individual to act in certain ways. On a visceral, or bodily and emotional level,
         which accompanies the pseudo-rational suspicion of criminality (discussed in chapter
         2, as tied to race-based rates of incarceration), young African-American males are
         uniquely picked out as dangerous prey that young white males are permitted to hunt
         in some circumstances. The hunting schema kicks in when racial profiling is kicked
         up from routine intrusive surveillance to a violent or potentially violent encounter.
      

      
      Racial profiling itself already has emotional and physical components that can over-ride
         even the most racially-neutral police training. Broad cultural stereotypes about dangerous
         young black males evoke fear, generally, and there is no reason to believe that white
         police officers and auxiliary police personnel are immune to such fear––their fear
         mirrors, as well as it influences, fear in the wider white population. Evidence for
         the pervasiveness of such antiblack criminal stereotypes has been documented by the
         experiences of black males such as Barack Obama and George Yancy (related in chapters
         1 and 2). Another part of the emotional aspect of racial profiling concerns the self-image
         or personal identity of the police themselves. In the context of discussions of police
         discretion, some writers advocate an objective approach, whereby police would be trained
         to distinguish between their subjective responses to situations and their professional
         roles as police officers.[36] 
      

      
      However, in American culture, there is a kind of heroic personal identity associated
         with the role of police officers. Courage and protectiveness are high virtues for
         the American police, visible in actions that receive civic honor, as well as in characters
         and deeds featured in popular entertainment. Moreover, such courage and protectiveness
         is closely bound up with male gender identity, especially for young men who work with
         their bodies. Consider the ages of officers who have recently killed young black men
         in high profile cases: Oscar Julius Grant III, twenty-two, and Johannes Mehserle,
         twenty-seven; Trayvon Martin, seventeen, and George Zimmerman, twenty-nine; Eric Garner,
         forty-four, and Daniel Pantaleo, twenty-nine; Michael Brown, eighteen, and Darren
         Wilson, twenty-eight; Tamir Rice, twelve, and Timothy Loehmann, twenty-six. Except
         for Eric Garner, all of these victims were under thirty and they were significantly
         younger than their killers. Youth itself, whether recognized or not––Zimmerman thought
         Martin was older than seventeen and Loehmann’s partner reported Rice as “about twenty”––is
         a form of comparative vulnerability. Garner, a father of four, who left a widow and
         mother, was disabled by obesity and asthma. More striking, the police officers were
         all under thirty.
      

      
      Stop and frisks are also hands-on. Shoving people against walls, knocking them to
         the ground, searching their persons, and asking them to take their clothes off, are
         all aggressively intimate. Behavior of this kind, including hunting, are young men’s
         activities. One group of elders crafts the rules and sends the young officers out;
         another group of elders, or at least mature people on juries, understandingly forgives
         the occasionally disastrous consequences. The young black men who are killed are unwitting
         victims, of an unrestrained, predatory, cultural practice of young men in the United
         States. Such episodes of legal homicide reflect or are reflected in a genre of human
         entertainment that has existed at least since 1924––humans hunting humans.[37] (Some students of the history of race relations in the United States may not consider
         it coincidental that this genre began as lynching was phasing out.[38]) The hunting of humans by other humans would be criminal homicide in most other contexts.
         But in the context of young white police officers killing young black males, it is
         protected by prosecutors, judges, and juries, and accepted by the majority of the
         white majority, because of respect for the authority of the police and widespread
         belief, based on the disproportional imprisonment of blacks, that young black males
         are likely to be criminals, indeed dangerous animals according to long-standing racist mythology.
      

      
      In contemporary encounters between police officers and young black men, the hunting schema is a staple of American culture that is activated in a three-part sequence of actions
         and events. First, procedurally-sanctioned criminal suspicion of a young black man
         is followed by a police officer in stopping or attempting to stop the suspect. Second,
         stopping or attempting to stop the suspect results in a physical confrontation between
         officer and suspect, an attempt of the suspect to flee, with the officer in pursuit,
         or a surrender of the suspect, who either lies on the ground or remains upright with
         his hands up. Or, the suspect may be shot without even fully realizing he was under
         suspicion, as was Tamir Rice. Killing a passive victim is usually unconscionable in
         civilized society, but in hunting scenarios, the prey has already been identified
         as prey, before the act of killing. Third, the officer shoots to kill and kills the
         young black suspect. It doesn’t matter if the suspect is running toward or away from
         the officer, is actively resisting, or passively submitting. The hunter kills his
         prey, because he is the hunter, the prey is the prey, and that is what must happen.
         This sequence plays out in all the recent high profile cases. Tamir Rice’s fate was
         discussed in chapter 1 and the details of what happened to Trayvon Martin are already
         known. So we turn now to Oscar Grant III, Michael Brown, and Eric Garner.
      

      
      Oscar Juliuss Grant III

      
      In July, 2013, soon after Zimmerman’s acquittal, the documentary “Fruitvale Station,”
         was released, which depicts the life of Oscar Juliuss Grant III, a twenty-two-year-old
         black man, who was shot by Johannes Mehserle, a transit police officer, at the Fruitvale
         BART (Bay Area Rapid Transit) station in Oakland California on January 1, 2009.[39] Grant had been arrested four times since he was eighteen and spent the last two years
         in prison. January 1 was Grant’s mother’s birthday and the film depicts his last day.
         He bought crabs for his mother’s gumbo dinner and talked about his plans to attend
         barber school, using a skill he had learned in prison.
      

      
      A fight between Grant and an acquaintance started on a train headed toward Fruitvale
         Station. Accounts of what happened are conflicting and there were multiple video recordings.
         Officers Tony Pirone and Marysol Domenici rounded up Grant and four of his friends.
         When Pirone and Mehserle forced Grant to the ground, a friend of Grant’s, who had
         been videorecording at a distance of about ten feet, later said that Grant was cooperating
         and begging them not to shoot. Mehserle shot Grant once in the back, while he was
         on the ground. Mehserle later testified tearfully that he thought he was reaching
         for his Taser weapon, instead of his gun. Although many people who had arrived at
         the Fruitvale Station on the same train witnessed the shooting, police officers who
         subsequently responded did not question observers before they dispersed, because it
         was not immediately known to their supervisors that a fatal shooting had occurred.
      

      
      Mehserle was charged with second degree murder and voluntary manslaughter, but convicted
         of involuntary manslaughter; Pirone was fired and later charged with unemployment
         fraud.[40],[41] Mehserle received a two year sentence but was released for good behavior after eleven
         months. He and four others were cleared on charges of using “excessive brutality,”
         in the incident leading up to Grant’s death.[42] 
      

      
      The Death of Michael Brown

      
      According to CNN and other news reports, Michael Brown, eighteen, and Dorian Johnson,
         twenty-two, were walking in the middle of the street, heading to Johnson’s house,
         when Officer Wilson stopped them, saying, “Get the fuck on the sidewalk” or “Get the
         fuck out of the street.” Brown and Johnson said they were close to their destination
         and would be out of the street very soon. Wilson drove away, stopped, and rushed toward
         them in reverse. There was a tussle as Wilson’s car door was opened, either by Wilson
         or Brown. Brown’s upper body was in the patrol car, either because he was attacking
         Wilson or Wilson had pulled him in. Wilson shot Brown in the hand. Brown ran and Wilson
         pursued him. Johnson hid behind a car. 
      

      
      Johnson told CNN’s Wolf Blitzer: “I saw the officer proceeding after my friend Big Mike with his gun
         drawn, and he fired a second shot and that struck my friend Big Mike. . . . And at
         that time, he turned around with his hands up, beginning to tell the officer that
         he was unarmed and to tell him to stop shooting. But at that time, the officer fired
         several more shots into my friend, and he hit the ground and died.”
      

      
      Josie, described as “a purported friend of the family” who was relaying what Wilson’s
         “significant other” said, provided this account: “Michael takes off with his friend.
         They get to be about thirty-five feet away and Darren [Wilson], of course protocol
         is to pursue. So he stands up and yells, “Freeze!” Michael and his friend turn around
         and Michael starts taunting him. “Oh, what are you going to do about it? You’re not
         gonna shoot me.” . . . And then he said all of a sudden [Brown] just started to bum
         rush him. He just started coming at him full speed so [Wilson] he just started shooting
         and he just kept coming. So he [Wilson] really thinks he [Brown] was on something
         because he just kept coming. It was unbelievable. And then so he finally ended up,
         the final shot was in the forehead and then he fell about two, three feet in front
         of the officer.”[43] 
      

      
      The St. Louis County Grand Jury deliberated over whether to indict Wilson, from August
         20 to November 25, 2014. They convened for seventy hours of testimony, from sixty
         witnesses, including that of Wilson. Wilson at 6’4” and 210 lbs, to Brown’s 6’4” 290
         lbs, said that in the car tussle, he feared for his life and felt like “a five-year-old
         holding onto Hulk Hogan.” There was conflicting testimony on whether Brown was charging
         Wilson when he was shot, or trying to surrender. Wilson shot at Brown a total of ten
         times, perhaps six in their final encounter, the fatal shot to the top of his head.[44] 
      

      
      The grand jury concluded that they did not have sufficient evidence to indict Wilson
         of any charges (nine of their twelve would have had to agree to indict), although
         Prosecutor Robert McCulloch did not present them with any specific charges to consider,
         which is unusual in prosecutor–grand jury relations. Additional aspects of the procedure
         have been considered unusual by legal observers: Most of the jury’s documents, including
         testimony, were made public,[45] giving the procedure an aspect of a trial, rather than a decision to indict. Quoted
         by those who thought the trial aspect of the procedure irregular was U.S. Supreme
         Court Justice Antonin Scalia, who had explained the traditional role of a grand jury
         in the Opinion he wrote for United States v. Williams, in 1992[46]: 
      

      
      
         It is the grand jury’s function not “to enquire . . . upon what foundation [the charge
            may be] denied,” or otherwise to try the suspect’s defenses, but only to examine “upon
            what foundation [the charge] is made” by the prosecutor. (Respublica v. Shaffer, 1 Dall. 236 (O. T. Phila. 1788); see also F. Wharton, Criminal Pleading and Practice § 360, pp. 248-249 (8th ed. 1880). As a consequence,   neither in this country nor in England has the suspect under investigation by the
            grand jury ever been thought to have a right to testify or to have exculpatory evidence
            presented.[47]   
         

         
      

      “I Can’t Breathe”

      
      Eric Garner’s death after police officers tried to arrest him on Staten Island for
         selling “loosies” or single untaxed cigarettes, was declared a homicide by the medical
         examiner’s office on August 1, 2014, with contributing factors of obesity, asthma,
         and high blood pressure. Garner had been arrested previously for the same offense
         and was recorded as saying on the day he died, “Every time you see me, you want to
         mess with me. I’m tired of it. It stops today. I’m minding my business. Please just
         leave me alone.”[48]  
      

      
      A seven-minute video clip shows Pantaleo shoving Garner’s face into the concrete,
         in what onlookers described as a chokehold, because it blocked his windpipe. Emergency
         Medical Technicians (EMTs) arrive four minutes into that clip, but do nothing to aid
         Garner. Garner says, “I can’t breathe,” at least ten times.[49] Officer Daniel Pantaleo, who had been accused of false arrest and violation of police
         procedures in two previous lawsuits, was relieved of his badge and gun and placed
         on desk duty; four EMTs were also suspended without pay.[50] 
      

      
      On November 21, 2014, Pantaleo told the grand jury that he had not been aware that
         Garner was in mortal danger and he called what others saw as a chokehold, a “takedown
         maneuver.” The Staten Island Grand Jury had access to three different videotapes of
         Garner’s death. The grand jury, composed of half whites and the other half black and
         Hispanic, released its decision––unanimity was required––not to indict Pantaleo on
         December 3, 2014.[51] Observers have stated that this grand jury was especially unlikely to indict, because
         Staten Island residents, who are 70 percent non-Hispanic white, are more supportive
         of NYPD officers than those in any other borough of New York City and generally believe
         that the NYPD treats people of different races equally.[52] 
      

      
      The Legality of Stop and Frisk and Police Force

      
      Protests and demonstrations, “die-ins,” and national and local conversations continued
         through most of December 2014. The grand jury decisions in Brown and Garner, the trial
         decisions for Martin and Grant, and, as will likely be the case for legal proceedings
         regarding Rice, are not perceived as just. Federal, state, and congressional plans
         for further investigation have followed this public outcry, including plans for the
         use of body cameras by police. Whether there will be changes in how police homicide
         is dealt with juridically remains to be seen. While constitutional and statute law
         is explicit about equal rights, police discretion and immunity are protected by judges.
      

      
       Two of the recent high profile cases considered here––Garner and Grant––are instances
         of stop and frisk procedures gone bad. Each year, U.S. police departments voluntarily
         report about 400 “justifiable police homicides” to the FBI, which is considered an
         incomplete record. Out of 2,600 justifiable homicides reported from 2005 to 2011,
         forty-one officers were charged with murder or manslaughter.[53] The reason the number of indictments are low, and may continue to be low, may rest
         on the U.S. Supreme Court 1989 Opinion in Graham v. Connor.[54] 
      

      
      Graham, a diabetic, asked his friend Berry to drive him to a convenience store to
         purchase orange juice. Graham saw that the store was crowded and hurried out again.
         Officer O’Connor thought that Graham’s movements were suspicious and asked him and
         Berry to wait while he checked the store. Back-up officers arrived and handcuffed
         Graham, causing injuries. Graham sued, claiming that excessive force had been used
         in violation of his Fourteenth Amendment rights.
      

      
      The Court held that all claims that enforcement officials have used excessive force
         must be analyzed under the Fourth Amendment’s “objective reasonableness” standard,
         rather than a substantive due process standard requiring that “all government intrusions
         into fundamental rights and liberties be fair and reasonable and in furtherance of
         a legitimate government interest.” The objective reasonableness standard is:
      

      
      
         whether the officers’ actions are “objectively reasonable” in light of the facts and
            circumstances confronting them, without regard to their underlying intent or motivation.
            The “reasonableness” of a particular use of force must be judged from the perspective
            of a reasonable officer on the scene, and its calculus must embody an allowance for
            the fact that police officers are often forced to make split-second decisions about
            the amount of force necessary in a particular situation.[55] 
         

         
      

      U.S. police academies systematically teach “Graham Factors” for determining when lethal
         force may legitimately be used: How severe is the crime? Does the suspect pose an
         immediate threat to the safety of officers and others? Is the suspect resisting arrest
         or trying to flee?[56] Although the Garner grand jury decision not to indict would be difficult to justify
         according to Graham, because Garner was already on the ground, smothering, before he was choked, George
         Zimmerman and Darren Wilson’s claims that they feared for their lives are legally
         supported by Graham, which held that police officers have the authority to decide
         when their lives are in danger and to determine “the amount of force necessary in
         a particular situation.”
      

      
      In Plumhoff et al. v. Richard, the U.S. Supreme Court ruled in 2013 that individuals’ Fourth Amendment rights violations
         must be balanced against an official’s qualified immunity, unless it can be shown that the official violated a statutory or constitutional
         right that was “clearly established” at the time of the challenged conduct.[57] Both Graham and Plumhoff constitute a change from a focus on the constitutional rights of citizens against
         unreasonable (that is unprovoked and unwarranted) search and seizure, to what it seems
         “reasonable” for police to do in the heat of a moment. Many Americans still believe
         that police officers are constrained to behave in ways that make the use of deadly
         force “a last resort.” They may believe that the legal world is still governed by
         the 1984 U.S. Supreme Court ruling in Tennessee v. Garner, where the Court wrote, “The use of deadly force to prevent the escape of all felony
         suspects, whatever the circumstances, is constitutionally unreasonable.”[58]  By contrast, at this time, if “suspicious” people try to flee, it can be construed
         as “reasonable” that police kill them, because once labeled “suspicious,” police can
         reason that the suspect poses a danger to other members of the community. Moreover,
         if police officers fear for their lives, then it becomes legally reasonable that they
         resort to deadly force, because their “underlying intent and motivation” are irrelevant
         to that standard. 
      

      
      The context of stop and frisk, itself, is the factor enabling the recent uses of deadly
         force that so many consider unjust. To understand the legality of that context, we
         need to go back to Chief Justice Earl Warren’s 1968 Opinion in Terry v. Ohio.[59]   Warren first distinguished between “stops” and “arrests,” and “frisks” and “searches”:
         “stops” are brief police interrogations based on suspicion and “arrests” are taking
         suspects into custody based on criminal evidence; “frisks” are determinations of whether
         the suspect has a weapon, restricted to superficial searches or “pat downs” of the
         surface of the body, undertaken for the officer’s immediate safety; and “searches”
         are more invasive investigations that can be performed only after arrests. Mindful
         of the exclusionary rule requiring that criminal evidence be obtained lawfully, before
         an arrest, the Court narrowed its attention to “whether it is always unreasonable
         for a policeman to seize a person and subject him to a limited search for weapons
         unless there is probable cause for an arrest.”[60] Warren went on to find that the Fourth Amendment protection against unreasonable
         searches and seizures applied as much to stops and frisks, as to arrests and searches:
         “We therefore reject the notions that the Fourth Amendment does not come into play
         at all as a limitation upon police conduct if the officers stop short of something
         called a ‘technical arrest’ or a ‘full-blown search.’”[61] Warren then answers the question of how a Fourth Amendment intrusion is to be justified,
         with a “reasonable person” standard:
      

      
      
         The scheme of the Fourth Amendment becomes meaningful only when it is assured that
            at some point the conduct of those charged with enforcing the laws can be subjected
            to the more detached, neutral scrutiny of a judge who must evaluate the reasonableness
            of a particular search or seizure in light of the particular circumstances. And in
            making that assessment it is imperative that the facts be judged against an objective
            standard: would the facts available to the officer at the moment of the seizure or
            the search “warrant a man of reasonable caution in the belief” that the action taken
            was appropriate?[62]

         
      

      Warren recognizes that the government has a general interest in crime detection and
         concludes, based on that interest, that “a police officer may in appropriate circumstances
         and in an appropriate manner approach a person for purposes of investigating possibly
         criminal behavior even though there is no probable cause to make an arrest.”[63] Furthermore, “It does not follow that because an officer may lawfully arrest a person
         only when he is apprised of facts sufficient to warrant a belief that the person has
         committed or is committing a crime, the officer is equally unjustified, absent that
         kind of evidence, in making any intrusions short of an arrest.” [64]

      
      However strong the ultimate legal support from the U.S. Supreme Court may be–––and
         it is ultimate––the law remains on vacation concerning racial bias in stops of black
         suspects, as well as racial bias that may exaggerate the danger posed by black suspects
         in moments of physical confrontation. Moreover, in some of the cases considered here—Trayvon
         Martin, Michael Brown, and Tamir Rice––there were no actual stops or frisks, but a
         direct escalation of violence toward death. If, as Warren stated, the interests of
         the government in preventing and detecting crime may override Fourth Amendment rights
         in actions by police in stops and frisks, does the same apply to attempted stops and
         frisks? 
      

      
      The reasonable officer standard may result in justifiable homicide if a police officer
         fears for his life, even if the officer has used bad judgment in creating a situation
         in which he put his life in danger. For example, Officer Christopher Manney shot Dontre
         Hamilton, age thirty-one, fourteen times after getting into a violent struggle with
         him in a downtown Milwaukee park in April 2014. Earlier, employees at a nearby Starbucks
         had called in a complaint against Hamilton for sleeping on a park bench. Two other
         police officers responded before Manney arrived and decided that no further police
         action was necessary. Manney was fired for incompetence in creating the altercation,
         but it was announced in December 2014 that no charges would be filed against him,
         because his actions were appropriate after he had created that altercation.[65] 
      

      
       Returning to the Opinion in Graham, underlying intent and motivation are not irrelevant to how human beings behave when
         race is involved in the United States. If the hunting schema hypothesis proposed earlier
         is also a factor, then the absence of law in attention to the basic human rights of
         black Americans in particular––where the effects of the law violate their rights––permits
         and connives with barbarous actions. Under the law, or alongside it, in the category
         of what the U.S. Supreme Court considers irrelevant to the “reasonable officer” standard,
         antiblack racism, as visceral or bodily and emotional, continues to operate. Racism
         as embodied is not a system of beliefs but a way of doing things that bypasses conscious
         and law-abiding beliefs.
      

      
      Furthermore, the antecedent motives of police are not irrelevant. Officers may be
         biased against blacks and predisposed to view them as criminals, as racial profiling
         policies dictate. But what counts as bias or racism has changed over the past few
         decades, because it has become part of official public morality not to be a racist
         or have racist beliefs or attitudes. The result is that police officers may not know
         whether or not they are racially biased. Polite and tame philosophers engaged in the
         discourse of white privilege are amazed and astounded to encounter their own racism
         (as we have seen in chapter 1). It is therefore not a stretch to imagine that those
         who are not particularly sensitive to racism, or do not consider antiblack racism
         an ongoing problem, do not recognize their own racism.
      

      
      Racism today often coexists with avowals of color blindness. Recent research in cognitive
         science suggests that people who are explicitly not racist, may nonetheless exhibit
         brain activity or reaction responses that indicate that they believe racist stereotypes
         are true. It has been fairly well confirmed that recognition of faces of those whose
         race is different from their own, is lower among whites than nonwhites. Also, whites
         are more likely than nonwhites to produce “startle responses” to facial pictures of
         those of races different from their own.[66]   Research of this nature stands in for what used to be called “unconscious racism”
         and it is more scientific than past studies of “the unconscious.” But unfortunately,
         it is very remote from what lawmakers, judges, juries, and grand juries take into
         account in assessing current instances of white police officer homicide cases with
         unarmed blacked victims, as well as police behavior during stops and frisks or attempts
         to perform them.
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      Conclusion

      
      
      
         If you want peace, work for justice.

         
         —Pope Paul VI[1] 
         

         
      

      This book has been exploratory. The injustice of U.S. police racial profiling and
         homicide has been found to be bounded by law, individual misinformation, distorted
         cultural associations of crime and race, and legacies of earlier injustice. And that
         is only part of the present problem. As of this writing, New York City has emerged
         as a microcosm of the dysfunction and turmoil that can follow police misconduct and
         public reactions to what is perceived to be unjust. On December 20, 2014, a mentally
         ill man killed two NYPD officers after referring to the Michael Brown and Eric Garner
         cases on social media. Members of the NYPD turned their back on Mayor de Blasio, when
         he went to the hospital where the slain police officers had been taken. The families
         of Eric Garner and Michael Brown repudiated any association with, or support for,
         the killings of the two police officers and offered condolences to their families.
         Patrick Lynch, fifteen-year President of the Patrolmen’s Benevolent Association (PBA),
         the largest NYPD union, blamed Mayor de Blasio for the New York killings, because
         he had publically reported warning his biracial son about encounters with police,
         following the grand jury’s failure to indict the officer who killed Eric Garner. Lynch
         said that de Blasio, was “running a fucking revolution rather than a city.” Others,
         including former New York State Governor George Pataki, also blamed the mayor and
         Reverend Al Sharpton for their support of demonstrations against the Garner grand
         jury decision. Former Mayor Rudy Giuliani at first said that Mayor de Blasio could
         not be held responsible for the actions of the deranged killer, but he later blamed
         both him and President Obama for supporting the demonstrators by delivering a message
         that the police are bad and racist. Giuliani also insisted, as he had before, that
         93 percent of black homicide victims are killed by other blacks. Racist hate commentary
         was on full display on the Wall Street Journal’s website following the story about the police officer killings. Demonstrators the
         day after the New York City police shootings took a more conciliatory tone than earlier.
         They added “Blue Lives Matter” to “Black Lives Matter.” Instead of chanting “I Can’t
         Breathe,” they sang the children’s gospel song “This Little Light of Mine.” Sharpton
         emphasized that he did not support people taking the law into their own hands, but
         was working to change the system by making it more fair. The day after that, de Blasio
         called for a suspension of protests and demonstrations until after the slain police
         officers were buried.[2] 
      

      
      Overall, the present situation in New York City and beyond does not support optimism
         about an end to police racial profiling and homicide following stops and frisks, or
         their attempts. There are unlikely to be fast dramatic solutions to the underlying
         legal and social problems that have erupted into the recent events that prompted this
         book. Nevertheless, hope is a healthy attitude and violent response is not an option.
         No reasonable or sane voices in this ongoing crisis want more violence and that does
         speak positively to future solutions.
      

      
      Recent U.S. Supreme Court opinions do not explicitly take racial bias into account,
         as the mental and emotional content of what may motivate individual police action.
         The Court’s objective standards for what “a reasonable police officer” decides to
         do in what is perceived to be a dangerous situation, would inevitably defer to broad
         beliefs and attitudes within existing police culture. Policies of racial profiling
         that are based on racial proportions in the prison population, rather than crime rates
         in areas being patrolled, have not been thoroughly challenged in the courts. American
         police officers remain within their legal rights to both practice racial profiling
         and shoot to kill while attempting stops and frisks, in the absence of probable cause.
         Indictments and guilty verdicts for police homicide of unarmed suspects are constrained
         by very broad police discretion and criminal laws that were designed for civilians
         and are preempted by that discretion. Definitive legal solutions to these problems
         are in need of new, brilliant, and dedicated lawyering, which will take years to succeed,
         and more years to effectively apply.
      

      
      Applicative justice requires that the legal treatment of American blacks be brought
         on a par with that of American whites, beyond written law, into real life practice.
         Simply reiterating how whites are “privileged” is not an effective response on the
         part of concerned academics, because it merely reinscribes their white privileges
         into new white identities. Perceptions of current injustice rest on basic human rights
         that people value intuitively and call for in anguished protests and demonstrations,
         but without understanding how the American legal system fails to protect the rights
         of black Americans. It may be possible to improve the situation by correcting specific
         comparative injustices, before the relevant interpretations of constitutional law
         change, or even if they never do change. Institutional and government practices go
         far beyond what is formally written, into real life. Such practices can mirror formal
         law, be less just than it describes, or more just.
      

      
      Many responsible and compassionate leaders and officials feel that they should do
         something, offer some reassurance to the disillusioned, some balm to the bereaved.
         When part of the population perceives injustice in specific harm or death to some
         of its members, it is essential that responsible leadership in all areas of public
         life offer consolation. Present blame, violent reaction, and protests and demonstrations
         have bypassed or denied the need for what should be a period of official nationwide
         (if not formally “national”) mourning. The killing of innocent young people––Tamir
         Rice was a twelve-year-old child!––by government officials is a national concern,
         even if it is not acknowledged. It is a national concern because whites and nonwhites
         together make up the nation in which such events now occur and they draw their individual
         and collective identities from being members of that nation. Such sudden and unjust
         loss of life should be publically shared, during time respectfully set aside for sadness.
         It calls not only for black armbands, but for public memorials, communal prayer or
         meditation, and designated silence. Reactions of this nature should be immediate, but it is just as important that permanent
         public memorials be planned in honor of those killed, so that people do not forget
         wrongful deaths.[3] 
      

      
      After sadness and silence, immediate practical remedies should be designed for institutional
         and social change out of concern for the well-being of over 90 percent of the black
         population who are not criminals. Racial profiling or fear and suspicion is not primarily
         a moral matter for whites in terms of their moral virtues or vices, but an offense
         to blacks, as individual human beings. As Judge Shira Scheindlin stated, “No one should
         live in fear of being stopped whenever he leaves his home to go about the activities
         of daily life.” So long as police racial profiling continues, concerned educators
         and other leaders of societal institutions can continue to host conversations for
         those who are not directly affected by it, to consider what it is like to live in
         such fear, for one’s children and grandchildren, as well as oneself.[4] 
      

      
      Americans are not about to abandon their ideals concerning the police. Police officers,
         like military personnel, remain enshrined as sources of protection, heroism, and the
         kind of discipline that administers public order. It is not accidental that Wikipedia
         prefaces its 2014 alphabetical list of over five hundred police shows with, “Dramas
         involving police procedural work, and private detectives, secret agents, and the justice
         system have been a mainstay of broadcast television since the early days of broadcasting.”[5] As popular entertainment, police television shows, movies, and fiction are usually
         morality plays, narratives of good triumphing over bad. People watch them as food
         for moral aspirations and the expression of shared intuitions about justice and glory.
         No matter how long it will take to bring the treatment by police of innocent young
         blacks on a par with their treatment of innocent young whites, no matter how difficult
         and bitter that struggle may be, police officers, like military personnel, will remain
         enshrined as sources of protection, heroism, and the kind of discipline that administers
         public order. But that doesn’t mean they should not be recognized to have the same
         frailties of others, in beliefs and motivations that derive from antiblack cultural
         norms and myths, or that there are not ways in which they can become better, in how
         they regard and treat people of color, in their roles as first responders.
      

      
      Not only are police officers first responders to crime, but they represent the entire
         legal and criminal justice system to members of the public in public places. For society
         to be orderly, it is essential that members of the public, especially young people,
         and especially young people who are not white, have good reason to believe that police
         officers will deal with them fairly. To criticize police practices is not the same
         thing as saying that all American police officers are bad people. In a democratic
         society, it must be possible for everyone in a position of power to accept criticism
         and be open to the possibility of change. Local police departments often create the
         impression of not distinguishing between being blameworthy and accepting responsibility.
         Blame is accusatory and may be avoided as dishonorable, whereas the acceptance of
         responsibility allows for future growth and honor. By the same token, just as it is
         not necessary “to burn the whole house down in order to get rid of the mice,” neither
         is it necessary to rebuild the entire house in order to refurbish a damaged part.
         What many critics may correctly perceive as society-wide and historically deep antiblack
         racism in the United States does not have to be thoroughly corrected before the immediate
         issue of police killings of unarmed young black men can be addressed. The immaturity
         of some armed young police officers and their lack of experience in interacting with
         members of the communities they serve can be addressed by police administrators and
         supervisors, who have as much at stake in the public’s trust of them, as the public
         does. The American police, as a professional community, appear to know this. Not one
         of the officers responsible for the death of innocent victims in the high profile
         cases has been lauded or honored by his peers. Most have resigned or been dismissed
         and that is an indication of responsiveness within police ranks, even if it is not
         part of their culture to readily and publicly admit wrongdoing.
      

      
       The way that the Broken Window Policy has been implemented in major U.S. cities has
         failed to serve many members of communities it was designed to support, as totalities.
         Former New York City mayor Giuliani has reportedly brought attention to the fact that
         93 percent of black homicide victims are killed by other blacks. While that fact is
         irrelevant to the issue of recent killings of unarmed young black men by young white
         police officers performing or attempting to perform stop and frisks, it is a major
         social problem. To the extent that it is a responsibility of the police to address,
         and it is insofar as their charge is to detect and prevent serious crime, it should
         be remembered and emphasized that stop and frisk policies were originally designed
         to be part of a much wider program that included community policing. The core idea in community policing is that members of police departments interact
         with members of high crime communities, to build community and prevent crime.[6] The importance of that idea lies in its ability to diffuse perceptions on the part
         of the public within and from these communities that the police are pitted against
         them as an occupying force. By the same token, attitudes on the part of the police
         that the prevention and detection of crime always or usually requires direct combat
         with criminals and suspects, require reexamination.
      

      
      As offensive as stop and frisk policies are to those caught in their nets, the numbers
         of deadly escalations of attempts to stop and frisk can be considered against bigger
         numbers. As noted earlier, from 2002-2012, over 4.4 million stops and frisks were
         performed in New York City. At a rate of about 50 percent black suspects, this would
         amount to 220,000 stops of black suspects a year. Compared to nationwide estimates
         of 136-200 killings of blacks by police on a yearly basis, the odds of death for a
         black person from a police stop and frisk based on the New York City statistics would
         be at most near 1 in 1,000 each year. The odds are likely better on a national level,
         because New York City has a disproportionately large black population. Still, the
         odds of a black person being killed by a police officer are significantly higher than
         the likelihood of being killed in a car crash, which is 1 in 6,500 a year.[7] 
      

      
      Communities of color react to killings of unarmed young black men, symbolically and
         iconographically, as they should, because even one unjust race-related event creates
         an atmosphere of race-related injustice. Each unpunished killing is treated as a symbol
         of overall social injustice to whole communities of people of color. Attempts to suppress
         nonviolent expressions of outrage are disturbing insofar as they fail to respect human
         sensibilities and encroach on First Amendment rights. But on the other side, American
         police have been behaving within the law concerning stop and frisk polices and the
         use of deadly force. If judges and legislatures change the law, there is every reason
         to believe that American police will behave in accordance with new regulations, policies,
         and laws. Until then, because police officers have such important roles in American
         society and culture, their full understanding of black innocence, black crime, and
         black poverty is a worthy goal for all concerned individuals and groups.[8] 
      

      
      Ian Ayres and Daniel Markovits suggested in a December 25, 2014, opinion piece in
         the Washington Post that before racially profiled encounters with police can escalate into homicide,
         in the absence of probable cause for a serious crime, there ought to be rules of engagement
         for police encounters. Ayres and Markovits propose that officers issue warnings to
         stop, and then secure warrants for arrests if they are not obeyed. Such measures would
         check the present situation, where police homicides for attempted stops regarding
         minor misdemeanors can result in far more drastic punishment than convictions for
         minor crimes would.[9]

      
      What about the responses of prosecutors, juries, and grand juries to cases of police
         homicide involving unarmed black victims? Joshua Deahl, writing for Bloomberg View cites the Cato Institute’s National Police Misconduct Reporting Project’s documentation
         of 4,861 unique reports of misconduct in 2010, including 127 fatalities. In almost
         all U.S. jurisdictions, police and prosecutors are on the same legal team in their
         jurisdictions. Deahl reasons that federal prosecution is not a solution because it
         would require difficult-to-apply charges of civil rights violations based on victims’
         race or ethnicity. To achieve some distance from the police-prosecutor team loyalty,
         Deahl proposes permanent special prosecutors, who would be less costly to maintain
         than ad hoc special prosecutors.[10]  
      

      
      An especially poignant case of police homicide by a white officer against a black
         suspect involved Jonathan Ferrell, twenty-four, a former Florida A&M football player,
         who sought help after a car crash. He knocked on the door of the home of a woman who
         was alone with her infant child and she called 911. When police arrived, Ferrell approached
         them and was first tasered and then shot dead by Officer Randall Kerrick, age twenty-seven.
         The Charlotte-Mecklenburg Police Department called the shooting unlawful, but a first
         grand jury did not indict. A week later, a second grand jury, from which the district
         attorney had recused himself, did indict Kerrick for voluntary manslaughter.[11]  
      

      
       Cultures change in small unnoticed ways over varied periods of time and then they
         can change overnight. Violence will not improve the present situation. Apathy and
         civic incivility add to personal stress and tensions based on racial identities. Peaceful
         protest and assembly is still protected under the First Amendment. Living with this
         crisis requires concern, restraint, civility, and moral appeal to basic human rights
         that fall through the cracks of present U.S. law.
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