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That Justice is a blind goddess

Is a thing to which we black are wise

Her bandage hides two festering sores

That once perhaps were eyes.

Langston Hughes, 1923
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Preface

I was born and raised in Southwestern Ohio, right along what many consider to be the northernmost edge of the Bible Belt. Like most people in the area, I was raised in a fairly religious household; my parents are devout Christians. Southern Baptists, to be exact. Church attendance every Sunday, if not a time or two during the week, was a foregone conclusion. Our family was active in church life; my father occasionally served on various committees, and I cannot remember a time when my mother did not teach Sunday School.

Looking back on this part of my childhood, several of my fondest memories are tied to faith and religion. I remember being a small boy, kicking off the uncomfortable loafers my parents made me wear to service, crawling up in the pew next to my mother, and dozing to sleep with my head on her lap. I also remember watching my father’s head nod up and down during exceptionally long sermons and my mother lovingly pinching him to stay awake. On the car ride home, he would always defend himself, saying “I wasn’t sleeping. I was resting my eyes.” Or, my personal favorite: “My eyes were closed because I was praying to the Lord.”

Other childhood memories include scrambling Sunday mornings to memorize the weekly Bible verse so as to not disappoint my Sunday School teacher, who, at times, was my own mother; gazing at my watch as it struck 12:30, praying to God that the pastor would let us out in time to catch the kickoff of the Sunday afternoon football game; and standing next to my father as he belted hymns that ricocheted throughout the church in a baritone that still echoes in my mind.

But of all of these moments tied to faith that shaped my childhood, probably the most impressionable happened while at home. Although my family has been a member of our town’s First Baptist Church since I was an infant, my father also followed the ministry of Fredrick K. C. Price, a now semiretired Los Angeles–based televangelist whose weekly sermons reached an estimated 15 million homes each week.1 Price’s sermons were in many ways the soundtrack of my adolescence. Much of his ministry focused on achieving economic stability and prosperity through a faith-based lifestyle. This theme has a particular resonance with my father, whose personal life is heavily influenced by Christ’s teachings and whose professional life involved teaching business and economics to college students.

Price is impressive in many ways.2 His energy and passion radiate through the screen. and his commitment to social justice and improving the condition of urban America is unwavering. He has a way of preaching that is at once plainspoken yet pregnant with meaning and layers. Price is able to make the Bible’s age-old teachings and stories directly relevant to the day-to-day experiences of contemporary Americans in a manner that does not simply ask “What would Jesus do?” but engages the nuances of modern life through a theological lens that many find inspiring. This explains, in part, why his ministry has become so influential both in the United States and abroad.

Initially, I didn’t pay that much attention to Price’s sermons. They were certainly entertaining. But they mostly existed as white noise in the background while eating dinner or doing chores around the house. Over time, however, Price’s catchphrase—from 2 Corinthians 5:7, which he repeated verbatim at the end of every telecast—increasingly intrigued me over the years: “For we walk by faith, not by sight.”

Walking by faith rather than sight? This idea puzzled my adolescent mind. Price offers an interesting description of the passage: “It is not like seeing with your eyes. This scripture is talking about the difference between walking by the things of the Spirit of God, which operates by faith, and walking by what your five physical senses tell you. I like to paraphrase this verse like this: We walk by the Word and not by our senses.”3 Price’s take is a fairly common interpretation that draws attention to the rather delicate relationship between faith and knowledge—what we believe and what we know—which is part of a much broader philosophical discussion beyond this book’s scope. But what is worth pointing out in this passage, from a theological perspective, is the superficiality of our sensory experiences—especially sight, which is often privileged as an impartial barometer of reality. What we see is often understood and experienced as a self-evident, obvious, and unmediated way to engage the world around us. Sight is privileged because of its seeming objectivity; colloquialisms such as “what you see is what you get” and “seeing is believing” highlight the commonsense that visual perception is an objective engagement with the world that is “real” and “tangible” outside of any subjective influences. Thus, our eyes are thought to merely witness what objectively exists; other cognitive processes then interpret these observations.

The sociological distinction between theory and data mirrors, in some ways, lay distinctions between faith and knowledge in that there are things that we believe to be true yet have no supporting evidence and things that we know to be true through observation. But, 2 Corinthians 5:7, as well as certain aspects of Christian theology, encourage a different approach to thinking about this relationship between faith and knowledge—one that does not juxtapose these concepts. David Lipe writes:

The Bible clearly teaches in different ways that faith and knowledge are not to be set in contradistinction. Faith and knowledge never are contrasted in the New Testament. Faith is contrasted with sight—not knowledge or reason. In Hebrews 11:1 we read: “Now faith is the substance of things hoped for, the evidence of things not seen.” Further, Paul wrote in 2 Corinthians 5:7: “For we walk by faith, not by sight.” These verses make it clear that faith is set in contrast to “walking by sight.” Sight is a type of sense perception, and therefore a means of attaining knowledge. Thus, faith, instead of being contrasted with knowledge, is contrasted with a means of attaining knowledge. This does not mean faith and sight cannot function together. Jesus said: “Thomas, because thou hast seen me, thou hast believed” (John 20:29). Thomas’ faith was based on the evidence of his senses—namely, his sense of sight. Again, Jesus said to Thomas: “Blessed are they that have not seen, and yet have believed” (John 20:29). This shows that there can be faith where there is no sight, but note that the verse does not say there can be faith where there is no knowledge.4 [emphasis added]

Thinking about faith in contrast with sight rather than knowledge gives it substance while, at the same time, deprioritizes vision as a self-evident or objective way to understand reality. Another way to think about the verse from 2 Corinthians is that we “walk” or navigate the world through the substance of our beliefs, not by ephemeral sensory perception. While there is certainly a relationship between what our senses perceive and our substantive thoughts, 2 Corinthians 5:7 suggests that our tendency to treat vision as a self-evident means of understanding the world might lead us to miss important yet unseen mechanisms that shape our core beliefs and orient our lives outside of immediate sensory perceptions. Indeed, this is the take-home message from Reverend Price’s weekly refrain of this verse: faith shapes our perception of the world—a socially driven orientation gained through fellowship with other believers that generates a shared lens through which to “see.” That is what makes the idea of walking by faith counterintuitive: that visual perception is not merely an individual sensory experience of “seeing” freestanding objective “things.” Rather, our seemingly objective engagements with the world around us are subordinate to a faith that orients our visual experience and, moreover, produces our ability to see certain things. Seeing is not believing. Rather, to believe, in a sense, is to see.


Introduction

THIS BOOK STARTS WITH A FAIRLY STRAIGHTFORWARD QUESTION: how do blind people understand race? Given the vast and sprawling writings on race over the past several decades, it is surprising that scholars have not explored this question in any real depth. Race has played a profound and central role to human relationships. Yet how is it possible that this basic question has escaped deeper contemplation?

This gap in the scholarly literature and public discourse points to a fundamental assumption that we almost all make about race, its significance, and its salience.1 Race has been central to human relationships. Yet, there seems to be at least one thing that most people can agree upon: that race is, to a large extent, simply what is seen. There are surely many variables that inform individuals’ racial consciousness, such as religion, language, food, and culture. But race is primarily thought to be self-evidently known, in terms of reflecting the wide variation in humans’ outward appearance tied to ancestry and geographic origin such as skin color, hair texture, facial shapes, and other observable physical features. Thus, race is thought to be visually obvious; it is what you see, in terms of slotting visual engagements with human bodies into predefined categories of human difference, such as Black, White, and Asian. Given the dominant role these visual cues play in giving coherence to social categories of race, it is widely thought that race can be no more salient or significant to someone who has never been able to see than the musical genius of Mozart or Jay-Z can be salient to someone who has never been able to hear. Therefore, one plausible explanation for why questions concerning blind people’s understanding of race have not been explored is that, from a sighted person’s perspective, the answer seems painfully obvious: blind people simply cannot appreciate racial distinctions and therefore do not have any real racial consciousness.

This pervasive yet rarely articulated idea that race is visually obvious—a notion that I call “race” ipsa loquitur,2 or that race “speaks for itself”—has at least three components: (1) race is largely known by physical cues that inhere in bodies such as skin color or facial features,3 (2) these cues are thought to be self-evident, meaning that their perceptibility and salience exist apart from any mediating social or political influence, and (3) individuals without the ability to see are thought, at a fundamental level, to be unable to participate in or fully understand what is assumed to be a quintessentially ocular experience. Through this “race” ipsa loquitur trope, talking about race outside of visual references to bodily differences seems absurd, lest we all become “colorblind” in the most literal sense. Indeed, as I discuss in Chapter 4, much of the ideological value in the emerging colorblindness discourse works from the idea that race and racism are problems of visual recognition, not social or political practices.4

But, how much does the salience of race—in terms of it being experienced as a prominent and striking human characteristic that affects a remarkable range of human outcomes—depend upon what is visually perceived? To play upon the biblical reference to 2 Corinthians 5:7 discussed in the Preface, do we simply “walk by sight” in that the racial differences are self-evident boundaries that are impressionable on their own terms? Or, is there a secular “faith” about race that produces the ability to “see” the very racial distinctions experienced as visually obvious? And if we take this idea seriously, that the visual salience of race is produced rather than merely observed, precisely what is at stake—socially, politically, and legally—when we misunderstand the process of “seeing race” as a distinctly visual rather than sociological phenomenon?

I push the boundaries of the “race” ipsa loquitur trope by investigating the significance of race outside of vision. I critique the notion that race is visually obvious and suggest that the salience of race, in terms of its visually striking nature and attendant social significance, functions more by social rather than ocular mechanisms. Though perhaps counterintuitive, I begin with the hypothesis that our ability to perceive race and subsequently attach social meanings to different types of human bodies depends little on what we see; taking vision as a medium of racial truth may very well obscure a deeper understanding of precisely how race is both apprehended and comprehended, and thus how it informs our collective imaginations and personal behaviors as well as how it plays out in everyday life.

I explore this issue through a series of interviews with people who have been totally blind since birth. Since race is strongly connected to visual cues, it is largely assumed that race must be of diminished significance to blind people’s daily lives. But this may not necessarily be the case. All things being equal, race may very well be as significant—even visually significant—to the blind community as it is to sighted persons. Moreover, it is likely that the social, cognitive, and other nonvisual interactions shaping blind people’s racial experiences are not unique to them. A comparative approach that analyzes the racial experiences of blind and sighted people can offer important insights into the ways in which fixing race as a visual experience may limit a deeper understanding of the extent to which race shapes everyday life, and everyday life shapes our ability to see race. Therefore, exploring blind people’s racial experiences and understandings may provide a rich grounding from which to appreciate how race is not simply what we see. Rather, there may be social practices that produce our very ability to see race.

The findings from this research are quite surprising. After conducting over a hundred interviews with blind individuals—people who have never seen anything, let alone the physical traits that typically serve as visual markers for racial difference—one consistent theme resonates throughout the data. Blind people understand and experience race like everyone else: visually. That is, when asked what race is, blind respondents largely define race by visually salient physical cues such as skin color, facial features, and other visual characteristics. But what stands out in particular is not only blind people’s visual understanding of race, but that this visual understanding shapes how they live their lives; daily choices, experiences, and interactions such as where to live and whom to date are meditated by visual understandings of race in the blind community as much as they are among those who are sighted. Despite their physical inability to engage with race on the very visual terms that are thought to define its salience and social significance, blind people’s understanding and experience with race is not unlike that of sighted individuals.

These data present a tremendous challenge for existing lay and scholarly conceptions of race. How can it be that individuals who cannot see have a visual understanding of race? And how is it possible that this visual understanding is so significant that it fundamentally shapes their everyday lives just as it does for anyone else? How can someone not have vision, but be able to, for all intents and purposes, “see” race? Blinded by Sight unravels this mystery so as to understand this phenomenon as an empirical matter. Through qualitative research methods, I capture these experiences and unearth the broader sociological patterns that give rise to blind people’s ability to “see” race. These empirical findings can have wide-ranging implications for rethinking the relationship between race, legal doctrine, public policy, and social relations. This research ventures into an area that many assumed did not exist in any meaningful sense—the racial lives of blind people and, moreover, the visual acuity with which they experience race—and uses the empirical data to discuss this discovery’s implications for reconceptualizing the ways that race plays out in law and society.

I leverage these empirical findings to intervene in at least three separate scholarly conversations relevant to race, law, and society. At the broadest level, this book offers a fresh intervention into a concept that is so prominent and unthinkingly accepted across almost all areas of race scholarship that it is rarely subject to any meaningful critique: the social construction of race. The idea that race is a social construction is often meant to convey that the meanings placed upon particular racialized bodies are not caused by nature or driven by inherent biological differences. Rather, these meanings and their attachment to specific groups are a product of social, economic, and political forces. Social constructionists have paid painstaking attention to this meaning-making process and how specific concepts come to attach to certain groups, whether it is eastern European immigrants “becoming” White or the racialization of Mexican Americans.5 However, this emphasis on meanings attaching to bodies has obscured a more fundamental question: how does race itself become visually salient? More so than meanings adhering to bodies, there seems to be an underlying social process that produces the visibility of group difference. It is largely assumed that racial differences become salient merely because they are self-evident and visually obvious, but this book challenges this idea and contributes to broader constructionist debates by developing a constitutive theory of race that highlights the way in which social practices produce the ability to see and experience race in particular ways.

Secondly, I use the data collected on blind people’s visual understanding of race to offer critical new insights and interventions into law—specifically Equal Protection jurisprudence. Fourteenth Amendment Equal Protection jurisprudence has offered the most robust legal mechanism from which to advocate racial equality for disadvantaged minorities. Equal protection has been at the heart of the United States’ most heated and divisive debates on race, from school desegregation to affirmative action. However, what is uncovered in Part 2 is that despite shifting understandings and applications of the Equal Protection Clause, a basic assumption about race has been enmeshed throughout the jurisprudence: that it is visually obvious and its salience stems from self-evident visual cues. This understanding of race drives the legal and moral basis for the Court’s ability to review and strike down laws that impermissibly categorize individuals by race. I will argue that this limited understanding of how and why race becomes salient warps Equal Protection jurisprudence by treating race as a visually obvious and self-evidently knowable trait, which fails to take account of the sociological factors that produce our very ability to see racial differences. Thus, by engaging the qualitative data discussed in this book, we gain an empirical basis from which to rethink Equal Protection’s normative contours with respect to the scrutiny inquiry, the intent doctrine, and theories of colorblindness that have come to orient this body of law.

As a third intervention, this book attempts to draw attention to the scholarly opportunities that await when Critical Race Theory and empirical methods are brought into conversation with one another. Historically, these two fields have not had a comfortable relationship. Critical Race Theory—a field that has been skeptical of the idea that the complexity of human relationships and group interactions can be fully captured through observation and measurement—has not always embraced social science methods. Instead, critical race theorists have used other approaches—textual and doctrinal critiques, personal narratives, among others—to unearth the various forms of oppression embedded in seemingly neutral social norms and legal rules. Social scientists, on the other hand, appreciate and engage theory yet nonetheless privilege what they consider to be the objective assessment of scientifically collected data. These tensions have led to a fragmented race scholarship. For example, the claims made by critical race theorists may not be as strong as they otherwise could be since their hesitancy to engage empirical methods and datasets makes it difficult to verify these perspectives as bona fide social phenomenon. At the same time, the social sciences’ emphasis on observable and measurable data does not fully attend to the often transparent manner in which racial hierarchy and White racial privilege shape law and social relations—a process that can only be fully revealed through humanistic endeavors and often escapes capture by empirical measures. I attempt to mitigate this tension by giving further voice to a nascent but blooming project that is at once conceptually oriented by Critical Race Theory while also based upon traditional qualitative research methods.6 The hope of this intervention is to further establish a new approach to race that blends these two fields to produce race scholarship that is both theoretically sophisticated and methodologically rigorous—an empirical Critical Race Theory that at once uses critical race perspectives to deepen the interrogation and analysis of empirical findings while also further substantiating Critical Race Theory’s critique and normative aspirations through engaging empirical methods.

Blinded by Sight is somewhat unconventional in its scope and method. Not only do I ask the novel question about blind people’s understanding of race and approach it in a unique way, but I pursue this work through a mixture of personal stories, pop culture references, empirical research, doctrinal critiques, sociological references, and other narratives. This may seem odd to some readers but nonetheless reflects my training as a legal scholar and social scientist working at the intersection of several fields to offer new insights that can hopefully make a contribution to both public and scholarly conversations on race. Race scholarship is in a moment of crisis and it will take unconventional tactics to reboot the race conversation in pursuit of racial justice. It is my ultimate goal for this book to not only offer a thoughtful scholarly discussion about a sociological phenomenon with important legal and policy implications, but to also provide a broader intervention into lay understandings of race that is readable and serviceable to a wide audience.

Each chapter begins with a short story or essay that introduces the ideas and concepts discussed in that section. In Chapter 1, I provide an overview of the context from which most race scholarship moves forward—the social construction of race—to situate the gap that can be filled and contributions that can be made by inquiring into blind people’s understandings of race. Chapter 2 offers an in-depth discussion of the theoretical contexts and methodological approaches behind this research question in order to provide insight on how I approach empirical research and the theories of race I develop. Here, I propose a constitutive theory of race that draws upon yet goes beyond the constructionist focus on how social meanings attach to bodies to offer an understanding of how racial bodies become visually salient in the first place. This chapter also discusses initial findings from the empirical data showing that blind people have a visual understanding of race. Chapter 3 continues this discussion of the empirical data to sketch out the ways in which blind people not only have visual understandings of race, but that these understandings orient their daily experiences as much as they do for sighted individuals. This suggests that shared social practices rather than any sense of obviousness produces the visual salience of race—a finding that runs counter to lay and scholarly understandings of racial difference. Where Part 1 discusses the data that I collected and research findings, Part 2 discusses their broader social and legal ramifications. Chapter 4 explores their implications for colorblindness—a normative theory of law and public policy that advocates racial nonrecognition in all government decision making that is based, at least in part, on a metaphor premised upon the idea that blindness to color difference leads to equitable outcomes. I use the data from my research to empirically destabilize colorblindness as a metaphor and the problematic reasoning it promotes. Chapter 5 then discusses these findings’ implications for legal doctrine—specifically Equal Protection law, whereby its theory of race and remedial approaches revolve around the idea that the salience of race emanates from its visual obviousness. In Chapter 6, I conclude with a broader discussion of this research’s significance for lay and scholarly understandings of race, particularly in relation to emerging claims that we have now entered a post-racial era.


PART I

“FOR WE WALK BY FAITH, NOT BY SIGHT”


1

Critiquing the Critique

Beyond Social Constructionism

IN THE MIDST OF THE GREAT DEPRESSION AND WORLD WAR I’S aftermath, 1930s American foreign policy could best be described as isolationist; neither politicians nor the American public had much of a stomach for getting involved in then-emerging global conflicts across Europe and the Pacific. While the United States offered various forms of aid to countries like England to assist in fending off German aggressions, America remained formally neutral as the world entered the Second World War. That is, until December 7, 1941, when Japan’s bombing of Pearl Harbor led to over two thousand casualties. Isolationism, as a foreign policy, was no longer a viable or desirable option.

While the attack on Pearl Harbor changed the United States’ approach to international politics, it also had a distinct impact on the country’s racial politics. Surely anti-Asian and specifically anti-Japanese sentiments existed prior to 1941, but Pearl Harbor changed and intensified the underlying social meaning of what it meant to be Japanese. Susan Moeller notes,

The whole cartoon aspect of the Jap changed overnight. Before that sudden Sunday the Jap was an oily little man, amiable but untrustworthy, more funny than dangerous. After December 7, the Japanese were depicted by stereotype. The Japanese, noted eminent columnist Ernie Pyle, “were looked upon as something subhuman and repulsive; the way some people felt about cockroaches or mice.” The Japanese were routinely referred to and pictured as literal or figurative animals, something less than human—at best credited with “child minds.” The Japanese were compared to rats and ants, and, most consistently, considered ape-like, “almost simian.” Liberty Bond Drive posters depicted the Japanese as leering monkeys raping and pillaging Western women and civilization.1 [Internal citations omitted]

In many ways, Pearl Harbor demonstrates the instability of racial meanings and how they are always in flux in relation to broader social and political dynamics. This singular act radically deepened Americans’ pejorative sentiments toward Japanese people, leading to them being perceived as a distinct group with intrinsic tendencies toward treachery and duplicity. Vestiges of Pearl Harbor as an example of the social construction of race and ethnicity persist to this very day. For example, in 2004, Bill Parcels—then head coach of the Dallas Cowboys—characterized the secret plays developed by his competing offensive and defensive coordinators during practice as “Jap plays . . . surprise things.”2 But while the attack on Pearl Harbor shifted and intensified the social meaning of being Japanese among Americans, there remained one broader issue: if Japanese people ostensibly constitute an inherently duplicitous subgroup, how does one distinguish them from other Asian populations?

Much like reported incidents of post-9/11 attacks on Sikhs who were mistaken for Muslims, the bombing of Pearl Harbor also led many Americans to engage in acts of vigilantism against persons thought to look Japanese. The December 22, 1941, edition of Life magazine that shortly followed the Pearl Harbor attacks took this to be a serious problem; the editors saw it as their patriotic duty to help the American public direct its hostilities to the right ethnic group.3 In an article titled “How to Tell Japs from the Chinese,” Life lent its photojournalistic credibility and reach into millions of American homes to teach the public how to visually differentiate Japanese from Chinese, the latter being our ally during the war. The Life article is fascinating in many regards. But what perhaps stands out the most is how it acknowledged the problematic myths surrounding various notions of racial purity and inferiority that drove Nazism and eugenics, yet ultimately saw its journalistic project of “seeing racial difference” as distinct from and innocent of this form of racism. This move—stigmatizing Japanese people as a group while self-consciously distinguishing such racial and ethnic stigmatization from that which was used by Nazis—was not uncommon during this period. A prime example occurred in Korematsu v. United States, the 1944 Supreme Court decision upholding the Executive Order excluding Japanese Americans from parts of the West Coast and permitting their internment during the war. In the decision, Justice Black took great pains to distinguish the United States’ internment camps from German concentration camps.4 Similarly, the Life article noted, “To physical anthropologists, devoted debunkers of race myths, the difference between Chinese and Japs is measurable in millimeters. . . . Physical anthropology, in consequence, finds Japs and Chinese as closely related as Germans and English. It can, however, set apart the special types of each national group” (emphasis added).

From this perspective, race myths are a presumably illegitimate product of subjective racial prejudice, which is wholly distinct from the ability to use visual cues to objectively appreciate scientific and measurable differences between Japanese and other Asian groups. What remains resilient in this formulation is the notion of racial typologies—that humans can be divided into basic racial groups that are biologically distinct—which itself promotes racial hierarchy by substantiating the idea that social categories of race reflect natural “types” of human groups with inherent abilities and disabilities. The Life article constructs racial and ethnic differences as being quantifiable down to the smallest units of measurement, suggesting not only that racial and ethnic difference are an objective reality but also that the lay eye can detect such visually obvious differences—that is, if it knows what to look for. Life happily assumed the responsibility of training Americans’ visual sensibilities through a series of images that attempted to mark out the obvious visual distinctions one should look for to properly differentiate friend from foe. Life described “the typical Northern Chinese . . . [as being] relatively tall and slender built”; “his complexion is parchment yellow, his face long and delicately boned, his nose more finely bridged.”5 The first set of images focused primarily on facial distinctions, where in contrast to Chinese traits, Life described Japanese people as having “a broader, more massively boned head and face, flat, often pug, nose, yellow-ocher skin and heavier beard.”6 But, as shown in Figures 1 and 2, these physiological descriptors were not enough; the images themselves were marked by Life editors to specifically point out the visual cues that distinguish each group, whether a “more frequent epicanthic fold” or a “broader, shorter face.”

A second set of images focused on physical differences in Chinese and Japanese bodies. The text of the Life article noted that the Chinese brothers pictured in Figure 3 represent a typical “lanky, lithe build,” while Japanese people, as shown in Figure 4, “exhibit squat, solid, long torso and short stocky legs.”7 The Life article even went so far as to claim that when Chinese become “middle aged and fat, they look more like Japs.”8 But Life cautioned its readers to pay attention not only to visual cues of a physiological nature, but also to those that manifest themselves through cultural differences: “an often sounder clue [to distinguishing between Chinese and Japanese] is facial expression, shaped by cultural, not anthropological, factors. Chinese wear rational calm of tolerant realists. Japs . . . show humorless intensity of ruthless mystics.”9
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FIGURE 1. “Typical” Chinese facial characteristics as depicted in Life magazine, December 1941. Photo by Carl Mydans/Time & Life Pictures/Getty Images.

These images and descriptions link the politically driven stereotype of treachery and duplicity to a visually distinguishable body that ultimately produced an understanding of the Japanese as a subhuman group.10 The visuality of group difference emphasized by the Life images played an important role in the construction of racial difference by reasserting the centrality of racial typologies or the idea that distinct, biologically different racial groups exist. Part of emphasizing Japanese difference from both ourselves as Americans and Chinese as Allies is to suggest that their inherently duplicitous nature manifested itself in or correlated with physical differences that are visually obvious if you know what you’re looking for. That was the point of the Life magazine photo spread: to teach Americans how to visually distinguish human bodies to ascertain these typologies and tendencies.
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FIGURE 2. “Typical” Japanese facial characteristics as depicted in Life magazine, December 1941. Black Star.

Such efforts impacted Americans’ view of the Japanese and Japanese Americans. In many ways, Americans despised the Japanese more than other nationalities we were at war with; the idea of racial difference played a distinctive role both in how the Japanese were understood on their own terms and, in a comparative sense, in relation to Germans and Italians. Not only were Japanese dehumanized by cartoonists, journalists, and others as being apes, monkeys, and rodents—whereby their seeming physical distinctions blurred seamlessly with the bestial form to which they were being compared—but the comparative political rhetoric surrounding discursive references to America’s enemies during World War II treated the Japanese as a separate and monolithic group. Germans and Italians, on the other hand, continued to enjoy the perception of being diverse in temperament. This shaped policy choices during the war, such as the widespread exclusion and interment of Japanese Americans without any similar treatment to German or Italian Americans.11
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FIGURE 3. “Typical” Chinese body as depicted in Life magazine, December 1941. Photo by Carl Mydans/Time & Life Pictures/Getty Images.

This slice of World War II history introduces a key concept at the heart of almost all modern race scholarship: the social construction of race. The rapidly shifting meanings and ideas surrounding race and ethnicity in the wake of the bombing of Pearl Harbor shows how racial meanings are neither static nor timeless. Rather, they are constructed by social, economic, and political developments that can rapidly attach new meanings to racialized bodies with a power and force that can make these newly constructed meanings seem like an essential aspect of group membership. This, in short, is the social constructionist thesis: social forces—not nature or anything intrinsic to racial groups—produce the meanings that come to be associated with racial difference. The constructionist project largely involves fleshing out the social processes—such as the politics of war—leading to the creation of social meanings, their attachment to bodies deemed racially different, and the subtle dynamics leading these meanings and attachments to be rearticulated as a natural, inherent, and timeless group traits.
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FIGURE 4. “Typical” Japanese body as depicted in Life magazine, December 1941. © Bettmann/CORBIS.

But the Life magazine images bring another dimension of racialization to the forefront: the extent to which constructed meanings are assumed to be both essential to racial difference and visually obvious at the very same time that these ostensibly self-evident traits require meticulous policing, training, and visual instruction in order for differences to become publicly visible in a presumptively consistent and coherent manner. Thus, not only are racial meanings such as Japanese duplicity constructed, but social forces (such as photojournalism) also produce the very ability for individuals to clearly see racial differences in a manner that is experienced as being self-evident.

This other dimension regarding the productive forces behind racial difference becoming visible (rather than simply being visually obvious on its own terms) has not been a significant part of the social constructionist project. These productive forces leading up to race becoming visible yet experienced as self-evident is what I identify as the constitutive theory of race. An important though usually ignored tension within the social constructionist perspective is that it assumes that the visual salience of race is largely obvious; race is thought to speak for itself. The visibility of racial difference—hair color, facial features, and other visual cues thought to definitively mark group membership—is largely conceptualized as existing anterior to any social process; both lay persons and race scholars tend to treat race as something that is coherent and “known” through mere observation. The social constructionist literature has paid exhaustive attention to situations such as how the politics of war lead pejorative social meanings to attach to Japanese physiological distinctions such as the flat nose and broad face marked out by the photos in Life. But less attention has been paid to how social forces such as the Life magazine photo spread produce the very ability to see race in particular ways that come to be experienced as visually obvious yet require remarkable amounts of work to create salient and coherent boundaries of visual (and visible) difference.

By drawing attention to the constitutive social practices that give rise to individuals’ ability to see race in certain ways, this book intervenes into the existing theoretical and conceptual gaps in race scholarship that largely frame racial difference as being self-evident and visually coherent on their own terms. In addition to exploring the contributions and limitations of the social constructionist literature, this chapter puts the existing literature in conversation with other perspectives not typically part of the race canon that are more sensitive to the ways in which social practices produce the ability to see human difference. This provides the theoretical orientation for the empirical project—teasing out blind people’s understanding of race—that is at the core of this book that, in itself, generates a new standpoint from which to both critique and expand social constructionism in order to understand the social practices behind visual experiences.

The theoretical project of destabilizing the presumption that race is visually obvious and the empirical project of assessing blind people’s understanding of race are tightly connected. Qualitative research on blind people’s understanding of and experiences with race permits an empirical basis from which to rethink the obviousness that envelops the process of “seeing race” so as to better understand the social forces that influence our visual engagements. An empirical assessment of blind people’s visual understanding of race can challenge the intuition that the visual salience of race—why it is conspicuous, why it seems to visually stand out as a coherent marker of human difference—stems not from it being visually obvious but rather from constitutive social practices that produce our ability to see the world in racial terms. This works from and extends existing claims regarding the social construction of race to the extent that “seeing race” is not merely a neutral observation concerning the way social meanings attach to racialized bodies. Rather, this book highlights the extent to which our eyes are trained to see race in particular ways—so much so, that even blind people see race. This has important social and legal implications; the empirical data belie the assumption that race is visually obvious—an assumption that ultimately frames important legal and policy choices in a manner that inhibits racial justice. But before moving to this empirical work and its ramifications, it is useful to situate the empirical project in the existing literature on the social construction of race that anchors almost all race scholarship while also putting this dominant approach in conversation with literatures on the social processes behind seeing difference. This allows for a better conceptual basis from which to understand this book’s empirical component and broader implications.

Rarely do we dissect with any precision what social constructionism means, from what previous concepts of race the constructionist thesis emerged, and the “work” that the constructionist thesis does in modern times. In order to fully articulate the claims being made in this book, this chapter discusses the significance of the social constructionist thesis in terms of the social, political, and ideological contexts giving rise to its prominence in postwar race scholarship and public policy. Once this backdrop is established, the core contribution of the constructionist approach is brought to the forefront: to expose how social meanings attach to various bodies. I then discuss how the constructionist thesis is operationalized in current race scholarship in law and the social sciences to highlight a glaring tension: the extent to which race, as both a theoretical and an empirical matter, is assumed to be a visually stable, self-evident, and obvious variable that freely exists in the social world with a visual salience that is separate from any social process. In other words, the constructionist approach provides a theoretically rich account of how meaning attaches to bodies and offers robust mechanisms to decouple these assumed connections to rethink the possibilities for human interaction and the social order. Yet it has not offered an empirically nuanced account of how bodies become visually salient in the first place. The gap in the literature exposed in this chapter gives rise to the constitutive theory of race proposed by this book. But first, let us spend a few moments exploring social constructionism.

The Social Construction of Race

As previously noted, the social constructionist thesis has come to stand for the idea that race does not reflect any natural differences or inherent meanings between groups. Rather, racial groupings and their attendant meanings reflect social choices and power relationships that legitimize hierarchies and social orderings that privilege one group over another. This has largely become the boilerplate starting point for how scholars think about and discuss race.12

But the significance of the social constructionist approach to race can only be fully appreciated in contrast to the prevailing ideas of race from which it emerged in the twentieth century: that social categories of race, based largely on phenotype, reflect inherent differences that explain groups’ disparate social outcomes and justify racial subordination. While early race conversations on group inferiority and superiority often emphasized various social myths and religious explanations, scientific accounts of racial hierarchy in the West became increasingly prominent in the late eighteenth and nineteenth centuries. Thus, it is useful—both to grasp a deeper understanding of the constructionist thesis and to situate the constitutive theory of race developed in this book—to briefly sketch this backdrop so as to have a finer appreciation of what is meant by the now ubiquitous claim that race is a social construction.

Scientific Racism

Science has a long history of trying to use quantitative methods to show that there are measurable physical differences between racial groups that explain differences and disparities in social and health outcomes. Rather than viewing those outcomes as a product of social, economic, and political inequalities, the scientific method was used to frame differential group outcomes as a product of nature. Scholars have documented this practice across many disciplines for decades. But, Stephen Jay Gould’s Mismeasure of Man is remarkable in detailing the ways in which biological notions of race were used in the nineteenth century to both reflect and produce notions of racial inferiority and White racial supremacy. Gould draws attention to respected researchers such as Samuel Morton, a Philadelphia physician who significantly influenced early American anthropology by offering extensive quantitative data to support a biological theory of racial difference known as craniometry. This practice linked skull size and shape with cognitive ability and moral virtue to establish a ranking system that ostensibly provided objective data to support White racial dominance.13 Morton’s research was central to nineteenth-century American polygenesis—the then-popular theory that each race had separate origins—in that it legitimated the social order through science. It is difficult to overstate his impact on public and scholarly understandings of race at the time. The New York Tribune wrote at his death that “probably no scientific man in America enjoyed a higher reputation among scholars throughout the world than Dr. Morton.”14

Morton’s work is a prime example of how the scientific method came to play a prominent role in shaping scholarly and lay understandings of racial hierarchy. Science assumed an even stronger role in conceptualizing race differences after the 1859 publication of Charles Darwin’s On the Origin of Species. Darwin’s theory is quite simple: organisms’ traits are hereditary, adapting to environmental pressures and changing over time to confer survival advantages (evolution) through natural selection or sexual reproduction. Darwin was not the first to propose an evolutionary model for organisms’ development. His contribution was to theorize how evolution happened through natural selection: mating between the strongest and most attractive individuals gives survival advantages to subsequent generations, improving organisms’ overall strength and vitality.15

Darwinism helped resolve a virulent debate among race commentators at the time: whether all humans had one single origin (monogenism) or whether each race had different and unrelated biological origins (polygenism). Darwinism presented the great compromise that superseded this theoretical impasse. Evolution by natural selection allowed monogenists to “win” part of the argument—that humanity has one origin from which racial hierarchies with superior and inferior races evolved—while polygenists “won” in that the heritability of differences in ability appeared to be supported by the idea that great evolutionary distances separated the races.16 Put bluntly, the racist tendencies underlying each theory led to their consensus around evolution to the extent that “it provided an even better rationale for their shared racism.”17

The close connection Darwin drew between human evolution and the ability to empirically document its different stages fueled a flame that had already been burning since the early nineteenth century: measuring racial differences. Scientists like Morton and his successors thought that if the races represented human evolution’s stages, measuring these differences would be absolutely crucial in giving these social observations scientific backing. Thus, as Thomas Gossett notes in Race: The History of an Idea in America, the “nineteenth century [became] a period of exhaustive and—as it turned out—futile search for criteria to define and describe race differences.”18

The ascension of measurement to defining proper scientific thought reified the notion that observing the status quo leads to racial truth concerning groups’ inherent abilities, intensifying the scrutiny given to racial bodies as a predicate for postwar race relations. Racial bodies and their performances became subject to exacting visual scrutiny in efforts to explain racial minorities’ natural state as degraded and inferior. In postwar America, this type of policing became a new type of social control. The Civil War, the Emancipation Proclamation, and the Reconstruction Amendments may have formally liberated Blacks, but science became the new basis for their social and legal restraint. Blacks’ limited progress was explained as natural, normal, and predictable by scientific observations; even laypeople were thought to be able to appreciate these differences by simply looking out into the world. Indeed, legal historian Ariela Gross notes that a common theme among today’s historians of the nineteenth-century South is that in the postbellum world “the color line replaced the boundary between free and slave, race replaced slave status, and a regime a whiteness replaced the regime of slavery as the weapon of oppression.”19 Gross notes that science played a key role in these transformations in that “it was [during] the post–Civil War period that racial science triumphed and became the single argument for explaining ‘race.’”20 This is a subtle but important point that deserves amplification. While the Civil War and Reconstruction Amendments provided powerful mechanisms to make Blacks full citizens, there were equally powerful opposing forces determined to maintain racial subordination through different means. The increasingly sophisticated notion of race-as-biology played this key role: providing a rational, and objectively verifiable, measurement system that demonstrated racial minorities’ inferiority as natural, inherent, and heritable. Within the Darwinian framework, this not only justified the status quo, but gave moral impetus to the belief that to try to change these status relationships would be contrary to evolutionary progress and thus society itself.

Social Darwinism and Eugenics

The social sciences became particularly useful in justifying inequalities “in terms of a natural hierarchy of class and race caused by a struggle for existence wherein the fittest individuals or races advanced while the inferior became eclipsed.”21 These popular terms—“the struggle for existence” or more often “the survival of the fittest”—are often attributed to Charles Darwin but actually belong to Herbert Spencer. Spencer, an Englishman, had a profound impact on American social sciences. Darwin often balked at directly applying his evolutionary thought to social relations. But, even before Darwin published On the Origin of Species, Spencer was developing his own pseudoevolutionary theories that treated social organisms the same way Darwin approached biological ones.22

Thus, Spencer advocated what came to be known as Social Darwinism: “the idea of natural selection was translated to a struggle between individual members of society[;] . . . nature’s indispensable method for producing superior men, superior nations, and superior races.”23 In the context of Darwin’s rock star status in the United States and the postwar need for rational explanations of human difference, Spencer’s “biological analogy” was, to put it mildly, the right theory at the right time. The parallels Spencer made between the natural and social sciences were simply too elegant and seductive for Americans to resist.

Race became a key framing for Social Darwinism; Spencer analogized the evolutionary gap between savage and civilized minds as being akin to the gulf in cognitive abilities between juveniles and adults.24 Here, as throughout this period, anthropological measurements such as craniometry merge with Social Darwinist theory to reveal the evolutionary and biological hierarchies embedded in these race discourses through quantified comparisons of geographically separated and visually distinguishable groups.

With the intellectual and “scientific” basis for conceptualizing and measuring racial hierarchy establishing itself throughout the nineteenth century, the question at the turn of the twentieth century became quite pragmatic: what should be done about it? This context gave rise to the eugenics movement, which was an international effort to use science and medicine to justify limiting the reproduction—and existence—of individuals deemed to be of an inferior racial stock while promoting the reproduction of those thought to be racially superior.25 Known as racial hygiene, eugenics came to dominate social, political, and legal thought in the early twentieth century across America and Europe, leading to devastating public policies that facilitated an estimated sixty thousand forced sterilizations in the United States and the genocide of Jewish people and other marginalized groups during the Holocaust.26

Race, Reconciliation, and the Growing Acceptance of Social Constructionism

Though eugenic practices continued in parts of the United States until the 1970s, eugenics as a broad social policy for racial betterment was largely discredited by the 1950s;27 the horrors of World War II exposed the movement’s logical folly and dire consequences for humanity. The ideas of scholars who challenged scientific racism before and during the war—notable figures such as Franz Boas, Ashley Montagu, and others—became mainstream afterward. Academics gravitated toward what appeared to be a consensus view that race is not a biological concept and that group differences are attributable to social, cultural, political, and economic forces rather than heritable differences. With the radical shift in global political sentiments in the postwar period, the anti-racist scholarship that challenged eugenic worldviews during the first half of the twentieth century came to be the dominant perspective. For example, Montagu played a key role in drafting UNESCO’s Statement on Race in 1950, which stated: “The biological fact of race and the myth of ‘race’ should be distinguished. For all practical social purposes ‘race’ is not so much a biological phenomenon as a social myth. . . . The biological differences between ethnic groups should be disregarded from the standpoint of social acceptance and social action. The unity of mankind from both the biological and social viewpoints is the main thing.”28 Such scientific declarations also trickled into lay discourses on race, with a New York Times headlines declaring “No Scientific Basis for Race Bias Found by World Panel of Experts.”29

With this attempt to shift the political and lay conversations away from biological understandings of race came more sustained efforts in the social sciences and other related disciplines to highlight the social, political, and economic forces that produce the racial meanings that were once thought to stem from heritable genetic differences. Following the 1967 publication of Berger and Luckman’s The Social Construction of Reality, this practice of deconstructing the presumed natural links between human characteristics and meanings to reveal their irreducibly social origins became known as constructionism. Berger and Luckman explain:

Everyday life presents itself as a reality interpreted by men and subjectively meaningful to them as a coherent world. As sociologists we take this reality as the object of our analyses. Within the frame of reference of sociology as an empirical science it is possible to take this reality as given, to take as data particular phenomena arising within it, without further inquiring about the foundations of this reality, which is a philosophical task. . . . [However] we cannot completely bypass the philosophical problem. The world of everyday life is not only taken for granted as reality by the ordinary members of society in the subjectively meaningful conduct of their lives. It is a world that originates in their thoughts and actions, and is maintained as real by these. . . . We must therefore attempt to clarify the foundations of knowledge in everyday life, to wit, the objectivations of subjective processes (and meanings) by which the intersubjective commonsense world is constructed.30

By questioning the origins of the meanings that we often experience as an inherent or essential part of the natural world, the social constructionist approach has come to represent the process of disaggregating subjective social meanings (i.e., that which is constructed by social forces and human choices) from the objects and bodies that they attach to. While these meanings’ adhesion to things is often seen as an inseparable part of the thing itself, social constructionists separate the two—often to highlight how society’s uncritical acceptance of the natural link between meanings and things can be part of a power dynamic (such as racial hierarchy) to privilege one group over another. Thus, this emphasis on disaggregation is often in furtherance of broader notions of social justice by demonstrating that status quo inequities do not reflect any natural order. Rather, these inequities represent one particular outcome that often can be more equitably reoriented with the appropriate commitments in place.

This has become an influential if not dominant approach for scholars in law, social sciences, and humanities to understand social life, from the social construction of gender (which disaggregates normative perspectives on how men and women ought to interact from the sexed bodies that these normative relations are thought to emanate)31 to the social construction of deviance in homeless and runaway youth (which examines how the stereotypical “meanings” of pervasive criminality among runaway and homeless youth are produced by the selective enforcement of arbitrary and ambiguous local policies rather than anything intrinsic to this group).32 But social constructionism has probably become the most influential in understanding race.

Against the backdrop of a long history of scientific racism and biological understandings of racial difference used to justify genocide, postwar research on the social construction of race has largely come to stand for three related claims. First, social categories of race do not have any biological meaning. While there may be genetic variations linked to a similar outward appearance among various populations that can signal propensities in social and health outcomes, social categories of race do not capture these in any meaningful sense. Social categories of race and human population differences are largely discordant and do not meaningfully map onto each other.33 Moreover, the disparate outcomes that we see between racial groups are more likely linked to social and environmental determinants rather than inherent differences between groups.34 Second, social forces create racial boundaries and meanings. The meanings that we associate with racial groups, as well as which people are “in” and “out” of various groupings, is a sociological phenomenon linked to legal decisions, political motivations, economic dynamics, and historical contexts. Lastly, these racial meanings and boundaries themselves are unstable, varying across time and space. The racial boundaries of Whiteness were not the same in 1930 as they are today, and being Black in the United States may not be the same as being Black in parts of South America. Racial categories mutate in addition to being created and destroyed; they have little temporal or geographical stability. Therefore, the instability of racial categories and meanings as well as the frequency with which they change belie claims to their immutability.

Despite its appeal and popularity, the perspective that race is socially constructed has itself been critiqued along at least three different lines in the postwar era. After the critique of biological race “went public” through the first UNESCO Statement on Race in 1950 but before the language of social constructionism became a popular way to capture these sentiments, there were concerns that the constructionist approach might be overly political in making anti-racist claims not supported by scientific data. Of particular concern was the first UNESCO statement’s condemnation of the idea that certain mental and emotional traits are distributed along racial lines35 and the statement’s concluding claim that “biological studies lend support to the ethic of universal brotherhood; for man is born with drives toward co-operation, and unless these drives are satisfied, men and nations alike fall ill.”36 Physical anthropologists and geneticists took exception to these and other conclusions, which led to the Second UNESCO Statement on the Nature of Race and Race Differences in 1951, which re-opened the possibility that emotional and mental responses may vary along racial lines and that an affirmative commitment to equality in law does not mean that racial groups are themselves biologically equal. While few researchers today would argue that race is relevant to emotional and mental abilities, biological understandings of racial difference remain common in medicine and biomedical research.37 Therefore, there is a concern that political commitments to racial equality might unduly restrict efforts to understand human genetic variation that may very well hold significance along racial lines.

This first critique concerning the overly political nature of social constructionism leads to a second, related critique: that the constructionist approach to race does not take into account the growing body of evidence that social categories of race map on to biological differences that are observable at the molecular level and also explain various racial disparities in social or health outcomes. Burchard et al. note that three different sets of studies in population genetics “have revealed great genetic variation within racial or ethnic subpopulations, but also substantial variation among the five major racial groups.”38 Although the Human Genome Project concluded that all persons are over 99 percent similar at the molecular level, researchers continue to mine this less than 1 percent of genetic dissimilarity—noting that it represents millions of points of genetic variation—to demonstrate the heritability of racial disparities from asthma to kidney disease.39

The third critique is a broader philosophical assessment of social constructionism as having become an undisciplined catchall phrase that, on its face, signifies a rejection of the status quo or essentialism but, as a substantive matter, often contributes little to our understanding of the social world. As Ian Hacking argues in his book The Social Construction of What? “the use of the word declares what side one is on” as opposed to being an independently useful analytical tool.40 While Hacking engages in a rather elaborate deconstruction of the constructionist trope, his most basic and penetrating point is that social constructionism is old wine in a new bottle; the notion that ideas and perceptions of the world are historically contingent and that things are not really what they seem has been around for centuries.41 Yet the radicalism with which the constructionist agenda puts forth its critique often fails to acknowledge this, thus overstating what Hacking and other philosophers see as a diluted if not entirely obvious contribution to understanding social reality. With this, Hacking sees a redundancy in the term “social construction” itself. Using the example of gender (which can be conceptually extended to race), Hacking rhetorically asks, “if gender is by definition something essentially social, and if it is constructed, how could its construction be other than social?”42 Without dismissing it in its entirety, this philosophical critique offered by Hacking asks what is being presented by constructionist approaches beyond a history of an idea’s contingency, which is a form of critique that has been around for quite some time and applies to most things in the social world.43

Social Construction, Race Scholarship, and the Question of Vision

Virtually every question regarding the sociology of race starts from the premise that race is a social construction, which, as described above, means that racial categories and their attendant meanings do not reflect any natural or biological characteristics but rather are conventions tied to other social, economic, and political processes. Michael Omi and Howard Winant’s Racial Formation in the United States stands out in this regard; its discussion of racial formation as the socio-historical process by which racial categories are created and destroyed is the benchmark from which almost all sociologists think about race. Omi and Winant’s definition of race has been equally influential: “Race is a concept which signifies and symbolizes social conflicts and interests by referring to different types of human bodies. Although the concept of race invokes biologically based human characteristics (so-called ‘phenotypes’), selection of these particular human features for purposes of racial signification is always and necessarily a social and historical process.”44 Omi and Winant’s emphasis on phenotypes—defined as “the set of observable characteristics of an individual resulting from the interaction of its genotype with the environment”45 (emphasis added)—highlights the extent to which racial conversations within sociology already implicate visibility as an epistemological starting point. From this perspective, race is constructed around these observable characteristics. It is the selection and attribution of meaning that necessarily constitute a social and historical process; the method through which these phenotypes or observable characteristics are invoked—vision or visual references—is outside of Omi and Winant’s substantive constructionist argument and goes without meaningful critique. This approach is repeated throughout the social constructionist literature on race.

Most of what I term the existing first generation social constructionist writing on race has largely used historical evidence to develop this theory of race. Theodore Allen wrote his two-volume treatise The Invention of the White Race in this constructionist tradition, analyzing the transhistorical and transcontinental moments—forced labor, need for social control in modern society, and so on—that solidified racial oppression in the West to give rise to a uniquely identifiable White race where none existed before.46 Historical approaches to understanding how previously marginalized White ethnics became part of the White mainstream are also highly regarded examples of constructionist scholarship. This includes Matthew Frye Jacobsen’s examination of this “de-ethnitizing” process among European immigrants, Noel Ignatiev’s specific examination of this process among the Irish, and Brodkin’s related arguments concerning Jewish communities.47 Similarly, David R. Roediger’s Working Toward Whiteness provides insightful commentary into how White ethnics transitioned from minority status into the mainstream, complicating the previous analyses by asking “what happens when we think of assimilation as whitening as well as Americanizing?”48 Roediger adds another layer to historical conversations on Whiteness by looking at it as a function of citizenship, while also examining how White ethnic groups’ movement from society’s fringes to the mainstream had the dual effect of marginalizing other minorities on both racial and citizenship grounds in terms of which groups were “real” Americans.49 As a whole, these authors shed light on the historical instability of racial categories in a manner that draws attention to (and develops a theory of) their socially constructed nature.50

While the constructionist theory of race has been widely accepted among sociologists, it has been in tension with sociology’s empirical work on race. For example, John Levi Martin and King-To Yeung conclude that the “social sciences’ claim to understand race as a social construct is belied by practitioners repeated use of race as if it were a nonproblematic set of categorical divisions.”51 Martin and Yeung’s research highlights a strange irony: while sociologists have come to a theoretical consensus that race is a social construction, few have taken this premise seriously as an empirical matter. Jack Niemonen similarly concludes that contrary to the critical reflection on race one might expect from sociology, race has largely been used as reified common sense, that is, that race is as we see it.52 Where the field’s empirical and constructionist leanings have coexisted rather harmoniously—such as in Ruth Frankenberg’s White Women, Race Matters and Mary Waters’s Ethnic Options53—the studies have been somewhat limited in that their empiricism is descriptive rather than explanatory; they largely get at the fluidity with which people understand and construct their own identity rather than the social practices that produce dynamic understandings of race.

Since this research regarding blind people’s understanding of race looks at the interaction between the cognitive and social processes underlying blind individuals’ racial perceptions, it is useful to note that the limited perspectives present in the sociology of race are also pervasive among social psychologists studying race.54 Matthew Hunt et al. conclude that “social psychologists, as well as sociologists in other subfields, have given race and ethnicity less attention than it warrants.”55 Indeed, Hunt and his colleagues go so far as to say that “the failure to test for racial variation both reflects and reinforces the assumption that social psychological processes are universally applicable and thus generalize to different groups in stratified societies.”56 From this perspective, social psychologists are like the empirical side of their sociology of race counterparts: they assume the inherent stability of racial categories in their research without probing deeper into their actual construction.

Sociology’s conversations on race are connected to research on social stratification in that questions regarding how individuals know and experience race inevitably come up against work on other forms of hierarchies in American society.57 As a subfield of sociology, social stratification attempts to empirically demonstrate social inequalities in addition to examining their possible causes and consequences. For some, inequalities are mostly benign, inevitable, or even positive for society.58 For others, the fact that certain physical markers become a proxy if not cause for groups’ “repeat losing” signals at best an inefficiency in resource allocation and, at worst, an immoral outcome in that stereotypes and bigotry trump individual merit in determining social position.59 Social stratification is not simply limited to conversations around structured inequality relative to class, skill set, or labor market position. Rather, such inequalities often correlate with the stereotypes and disdain associated with disreputable social groups. For example, research shows that particularly with regard to women, physical attractiveness can influence life chances and opportunities in terms of the labor market and everyday life exchanges.60 Race also plays a central role in how society distributes resources and opportunities, though there is much debate as to when the race problem becomes a class problem.61 Nevertheless, racial stratification is not simply about hierarchies among races but also between them. The veracity with which certain meanings attach to individuals within disreputable racial groups often depends upon their complexion: minorities with fairer skin tend to have better social and economic outcomes while individuals with darker skin are viewed less favorably by Whites and others within their own racial group.62 What is remarkable is that this literature largely assumes that inequality and stratification are based upon visual processes; groups with disadvantaged relations to the market are visually targeted, discriminated against, and denied upward mobility.63 The assumption is that what is visually perceptible (gender, race, body type, etc.) becomes the sociological “trigger” producing a discriminatory response, and that but for these visual distinctions, such stratification would not be possible. But, is what we see, in and of itself, that crucial to how groups define an “us” and “them” to apportion resources and opportunities? There are likely to be other constitutive orderings at play that make such divisions and distinctions thinkable, and talking to blind people about their racial experience can offer insight into how this works outside of direct visual perceptions.

The sociology of law is a natural disciplinary location from which to situate this project as this field has largely developed around the idea that law should be placed in a broader social context not only to understand the development of rules and rule making, but also to appreciate the effects of law on society.64 Sociologists of law have also been criticized for not paying close enough attention to race in their research. My own work in this area has shown that race scholarship within the field (using the Law & Society Review as a proxy) is not nearly as progressive as its scholars might think. An eighteen-year quantitative and qualitative study of Law & Society Review articles showed “not only that law and society scholars publish on race with less regularity than their [legal] colleagues, but also that, as a substantive matter, their race articles suffer from significant theoretical shortcomings insofar as they frame race (1) as an instrumentality (2) as taxonomic categories rooted principally in phenotype and (3) as a social problem constituted anterior to the law.”65 Laura Gómez came to a similar conclusion, arguing that law and society scholars’ failure to incorporate insights from Critical Race Theory has led its race scholarship to be not as well rounded as it could be.66 This point is well taken. Critical Race Theory can provide an important context from which to think seriously about the relationship law has with race. More importantly, it can help us situate the role of law in structuring race as primarily a visual experience in terms of the rules and precedents that condition how we see race, what we see racially, and what race means.

Important efforts are being made in fields outside of but related to sociology, such as within disability studies, to broaden perspectives within mainstream sociology. However, the relationship between disability studies and sociology has been tenuous at best. Colin Barnes, Geoff Mercer, and Tom Shakespeare have observed: “Where sociologists have taken an interest in the process of disablement, they have typically not addressed this as an example of social exclusion or oppression, but followed instead what has variously been referred to as an ‘individual,’ ‘medical,’ or ‘personal tragedy,’ model of disability.”67 At the cutting edge of disability studies is an effort to situate disablement as a socially constructed phenomenon not unlike race and sex. The argument is that disability shares the same sociological identity as race or sex in that it is constructed through social processes whereby groups of people are “(1) named, (2) aggregated and disaggregated, (3) dichotomized and stigmatized, and (4) denied the attributes valued in culture.”68 While disability rights activism has its own distinct history, this framing was and continues to be an important aspect of the modern disability rights movement.69 Like many other social movements in the mid- to late twentieth century, disability rights activists leveraged the gains made by the civil rights movement to bolster their own claims about equality: access to education and employment, rights to independent living, and legal remedies for discrimination.70

Efforts at situating disability as a social construction share much with similar conversations regarding the social construction of race and gender in that they are an attempt to take the emphasis off of “good” or “bad” bodies (be they Black or White, male or female, disabled or abled) and to question how society produces the meanings and values placed on people and groups with shared characteristics.71 More importantly, even less work has been done on how race interacts with blindness, or any disability for that matter. Deborah Sienstra argues that research in this area overemphasizes the need to provide culturally appropriate services in a manner that “isolates and seeks to treat the individual with impairments rather than addressing the broad context that creates disability.”72 As such, approaching disability research as a window through which to understand broader sociological processes affecting all persons is unique and may substantially contribute to our understanding of race.

What Can Blind People’s Understanding of Race Contribute to the Race Literature?

Conceptual Interventions: Drawing Upon Art History for a Critique of Race and Vision

Vision has been a longtime concern within the humanities. Scholars in fields such as history, philosophy, and art history have explored what many call the pictorial turn—a moment not unlike previous deconstructive approaches to language—to examine “the constituted rather than the found quality of seemingly natural phenomenon.”73 Theories of perception—particularly in relation to visual cues associated with identity markers like gender and sexuality74—have become commonplace, “prob[ing] their disciplines’ past and interrogat[ing] their present to unveil the hidden effects of visual metaphors and visual practices on their most fundamental assumptions.”75 The attention these scholars have paid to the constitutive nature of vision has brought great insight into historical and theoretical work concerning identity issues involving race, gender, and sexuality. Donna Haraway, a leading figure in the history of science, notes that “the rays from my optical device diffract rather than reflect. These diffracting rays compose interference patterns, not reflecting images. . . . A diffraction pattern does not map where differences appear, but rather where the effects of differences appear.”76

This idea that our eyes do not naturally see difference but only absorb the effects of difference produced by society is taken up by Joan W. Scott in The Evidence of Experience, where she takes a critical perspective on history and the historian: “When experience is taken as the origin of knowledge, the vision of the individual subject (the person who had the experience or the historian who recounts it) becomes the bedrock of evidence on which explanation is built. Questions about the constructed nature of experience, about how one’s vision is structured . . . are left aside.”77 This point regarding the ways in which experience structures visual observation has been most eloquently expressed by a small group of art historians. Jonathan Crary’s Techniques of the Observer: On Vision and Modernity in the Nineteenth Century provides a fascinating history of vision, with a particular focus on the turn to modernity that made new ways of seeing possible. While Crary is most interested in the nineteenth century optical devices that began to mediate the relationship between observer and observed, his insights into how underlying social forces shape the possibilities of what we see and how this brought a new type of attention to bodies is instrumental for this book’s underlying theory.78 This is particularly important in how Crary explores the ways in which vision is not simply historically contingent, but contingent upon social relations:

Whether perception or vision actually change is irrelevant, for they have no autonomous history. What changes are the plural forces and rules composing the field in which perception occurs. And what determines vision at any given historical moment is not some deep structure, economic base, or world view, but rather the functioning of a collective assemblage of disparate parts on a single social surface. It may even be necessary to consider the observer as a distribution of events located in many different places. There never was or will be a self-present beholder to whom a world is transparently evident. Instead there are more or less powerful arrangements of forces out of which the capacities of an observer are possible.79

Thus, this focus on how social relations and forces produce visual experiences is a much richer articulation of how particular cues become visually significant. It takes account of the iterative practices that shape a learned behavior without privileging history as a unilateral deterministic force—a tendency that can be seen in many constructionist writings.

Crary’s second book, Suspensions of Perception: Attention, Spectacle, and Modern Culture, focuses on the historical nature of human attention in terms of how modernity constructs the way humans disengage from broader fields to fix their attention on a particular thing. This project gives Crary license to once again parse the relationship between vision and bodies by bringing in an analysis that takes power seriously: “What is important to institutional power, since the late nineteenth century, is simply that perception function in a way that insures a subject is productive, manageable, and predictable, and is able to be socially integrated and adaptive.”80

This link between vision, bodies, modernity, and power relations is taken up by other art historians specifically interested in the way social practices shape perceptions of race. Patricia Johnston’s Seeing High and Low: Representing Social Conflict in American Visual Culture offers a conceptual bridge between Crary’s broad comments on the effects of modernity on individuals’ perception and the particular social circumstances that lead artists to reproduce social conflict in their work for observers to internalize (and in a sense naturalize) as “art.” Johnston notes that the fifteen essays in this volume “argue implicitly that all visual productions and experiences can be read as social as well as aesthetic documents—whether or not the maker intended them to be. The visual is an essential part of the cultural.”81 This idea is given more specificity with regard to race in Kymberly Pinder’s Race-ing Art History: Critical Readings in Race and Art History, an engaging twenty-two-essay anthology spanning critiques of art from antiquity to the twentieth century with a shared theme: how “art produced by non-Europeans has naturally been compared to Western art and its study, which refers to a binary way of viewing both. Each essay . . . respon[ds] to this vision, to the distant mirror of looking at the other.”82 At the crux of each essay is an exploration into how visual interactions between the West and non-European art is constituted by broader political and economic struggles in the region.83 Put another way, visually engaging with art pieces identified as racial in character is not neutral or objective, but is a product of social conditions.

Martin A. Berger makes this point most emphatically in Sight Unseen: Whiteness and American Visual Culture, in which he “takes[s] seriously the importance of situating racial identities in social context.” Berger explores art history to make the main point about race and human vision that this book, in part, is trying to empirically demonstrate through interviewing blind people about race:

Despite the human propensity to privilege sight, and the long standing Western tendency to root racial designations in observable traits, images do not persuade us to internalize racial values embedded within them, so much as they confirm meanings for which the discourses and structures of our society have predisposed us. Instead of selling us on racial systems we do not already own, the visual field powerfully confirms previously internalized beliefs.84

This is a compelling point that works from social constructionist writings showing that race does not reflect any natural or biological boundaries, yet goes beyond this to suggest that the very cues that have come to visually mark racial boundaries are not as self-evidently salient as widely believed. This is separate from the broader idea that race is socially constructed and suggests that an important research agenda awaits to examine the micromechanics that lead social understandings of race to orient around particular visual differences in skin color and other visible body traits. Yet understanding how what we “see” is constituted by broader cultural and social practices has largely evaded the work of scholars examining the social construction of race across disciplines. This book attempts to extend the constructionist project by blending it with the constitutive sensibility found in art history to fill this gap within legal and social science research to empirically investigate how visual cues associated with race come to be socially salient.

Empirical Significance

Now that important “gaps” in race scholarship have been exposed, it is time to start the process of filling them. On the theoretical side, the social constructionist approach has repeatedly decoupled the links made between social meanings and racialized bodies to demonstrate the social forces that make these linkages seem like a naturally occurring racial hierarchy. The social constructionist approach in general, and race theory in law and the social sciences in particular, have largely looked at how meanings attach to bodies without spending much time on how these racialized bodies become visually salient in the first place. On the empirical side, qualitative and quantitative scholarship on race has not engaged constructionist approaches as thoroughly as one might expect, leading race to be conceptualized even more rudimentarily as a visually obvious and relatively stable trait.85 What connects both the standard theoretical and empirical approaches to race is that its salience—in terms of how racial difference is known and why it is thought to be visually striking—is thought to be self-evident: race is what you see.

Interviewing blind people provides an opportunity to peer beneath these theoretical and empirical shortcomings to examine the social interactions that make racial difference visible. By detailing the ways in which blind people have a visual understanding of race that is as robust as sighted people’s, this research is able to leverage blind and sighted people’s shared social experience as an influence giving rise to visual understandings of race. The social aspect of the visual salience of race is transparent to sighted individuals since the primacy given to visual perception leads racial difference to seem like a natural division of humankind. But since blind people cannot be seduced by the immediacy of visual perception, their visual understanding of race is inculcated in a more deliberate fashion that is part of the very same social forces that produce the visual salience of race for those who are sighted. Thus, blind people are uniquely capable of discussing the social practices that at once produce the visually self-evident character of race and hide themselves so that race is experienced at an individual level as mere observation of a fact-in-the-world—akin to the way individuals visually engage a rock or tree. Thus, what will become apparent throughout this book is that sighted people are in a sense blinded by their sight: their visual perception prevents them from “seeing” the social practices that produce the saliency and coherency of their visual understanding of race. And, as will be discussed in the second part of the book, there can be serious legal and policy implications when society orders its understandings of race around the idea that its significance stems from its visually obvious character.

In terms of this book’s intervention and intended contribution, it is important to note from the outset what it is not trying to do. This research is not an effort to rehash the well-established fact that race implicates multiple variables such as language, culture, and religion. Nor is it simply another attempt to critique the idea that race somehow reflects natural differences between groups by showing that it is socially constructed. As described in this chapter, these are important contributions already made by social constructionists.86 Rather, this book is a second-generation effort in this tradition that seeks to question a fundamental aspect of race epistemology—that race is what we see—and to empirically demonstrate the social interactions that construct the visual significance given to race. Moreover, this project challenges the notion that vision is necessary to having a full understanding of race. The first generation of scholarship on the social construction of race has productively focused on historical evidence, doctrinal critiques, and postmodern theory—a macro level contribution to understanding how broad social forces (not nature or human evolution) give meaning to race. Blinded by Sight’s second-generation contribution is to move from macro to micro—from history, legal doctrine, and theory to an empirical analysis—to offer qualitative data that flesh out the particular types of social interactions that constitute the visual significance given to race by examining how social practices give rise to visual understandings of race and how visual cues come to matter for blind people.

Piecing together the significance of vision to race is an area of first impression for sociological, legal, and law and society research. This research is likely to allow us to add a qualitatively different credence to the claim that race is a social construction and, at the same time, move this conversation in new directions by highlighting the social processes outside of vision that constitute racial categories and their meanings. Without a doubt, racial formation is an interactive process between what we see in the world and the categories created by social convention. Yet the overreliance on vision as racial truth may also limit deeper understandings of how, for example, law and society produce the significance we attach to what we see. It is one thing to say that race is a social construction in that its stratified meaning system is not supported by natural or biological differences. It is quite another to demonstrate empirically that the conventional body markings used to differentiate races are not as significant to the racial belief system as one might initially think. A clearer delineation between first-generation critiques of “race as nature” from this proposed second-generation critique of “race as visual cues” may offer insight into how to best approach remedies to racial injustices.


2

Theory, Methods, and Initial Findings

A REVOLUTION IN CONSUMER ELECTRONICS HAS RECENTLY BEEN ushered in without much fanfare. Gadgets that are a part of our everyday lives have seamlessly incorporated a new generation of optical devices and software that can detect faces and track body motions in a manner that personalizes users’ experiences beyond anything imaginable just a few years ago. This is all part of an emerging new field called computer vision, which gives computers the ability to “see” and recognize objects in a manner that many considered to be uniquely human.1

Walk into your local Best Buy or Radio Shack and you will see this new technology in many products—digital cameras, gaming systems, and more. These developments are part of an amazing technological shift pushing the limits of human/computer interaction that demonstrate the extent to which object recognition and visuality are no longer the province of sentient beings. Rather, this can be increasingly replicated with a high degree of precision through computer hardware and software. But there seems to be just one problem: it is not uncommon for this new technology to have a hard time “seeing” people of color.

Take, for example, a controversy involving Hewlett Packard (HP) computer web cameras and face-tracking software, which are designed to follow users’ faces and track movements so that images remain centered and in focus. In December 2009, two coworkers at a camping supply store in Waller, Texas—Wanda Zamen and Desi Cryer—noticed something peculiar about the HP computer: while the computer had no problem identifying and following Wanda, who is White, it could not detect Desi, who is Black (see Figure 5). In a YouTube video, the duo demonstrated this odd glitch by repeatedly showing the HP webcam’s ability to “see” and track Wanda while Desi remained undetectable and virtually invisible. Cryer narrates the YouTube video, viewed over 2.9 million times: “As you can see, the camera is panning to show Wanda’s face. It’s following her around. But as soon as my blackness enters the frame, . . . [the camera] stops. . . . As soon White Wanda appears, the camera moves. Black Desi gets in there—nope. No face recognition anymore, buddy.”2
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FIGURE 5. An image from the YouTube video uploaded by Zaman and Cryer demonstrating the difficulties that HP’s face-tracking software’s has with “seeing” Black people. Photo by Wanda Zamen and Desi Cryer.

There have also been reports of an issue with digital cameras that implement a similar face detection technology designed to thwart the timeless problem of taking someone’s picture while that person is blinking. The camera detects the faces of targeted individuals and signals a warning that someone might be blinking if it senses closed eyelids (see Figure 6). While this may be a useful innovation, it seems to have difficulties with Asians. Joz Wang, a young Taiwanese woman from Los Angeles, purchased the Nikon Coolpix S630 digital camera with this anti-blink technology as a Mother’s Day present. But she soon noticed that every picture that she took of her family elicited the same error message: Did someone blink? To which Wang responded in a blog post, “No, I did not blink. I’m just Asian.3
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FIGURE 6. Photograph taken by Joz Wang showing the camera’s difficulty with people of Asian descent. Photo by Joz Wang of jozjozjoz.com.

Problems have also been reported with Microsoft Kinect, which is part of the popular Xbox 360 video game system. Kinect features a camera that connects to the Xbox 360 that detects users’ faces and body motions so that they can physically interact with virtual gaming systems. On-screen avatars mimic users’ motions to enable full body-motion game play—a futuristic upgrade from using traditional joysticks or other hand held controllers. But, akin to the HP webcam, Kinect also has had difficulties “seeing” people of color. In reviewing the system, the magazine Gamespot noted: “While testing out the Kinect, two dark-skinned GameSpot employees experienced problems with the system’s facial recognition abilities. The system recognized one employee inconsistently, while it was never able to properly identify the other despite repeated calibration attempts. However, Kinect had no problems identifying a third dark-skinned GameSpot employee, recognizing his face after a single calibration. Lighter-skinned employees were also consistently picked up on the first try.”4 What’s going on here? Taken together, how do we explain computer vision’s repeated difficulties with racial minorities? If vision—computer or human—is merely an objective engagement with one’s surroundings that is unmediated by broader social phenomena, why would a particular type of person be less recognizable than any other?

Here is where we can begin to understand the importance of putting not only what we see, but also the ability to see certain things in a social context. Despite our tendency to treat vision as a series of neutral interactions with the world, social conditions and practices can produce the very ability to see human difference. For example, part of the explanation regarding difficulties that face recognition technologies have with detecting racially diverse attributes is that the software, like voice recognition software, needs to be trained to perceive different types of human features. The software’s accuracy improves with increased exposure to different types of human traits.

Here lies the rub between computer vision and its ability to “see” people of color. Finding a wide range of test subjects to serve as reference points to develop the algorithms used to detect facial characteristics can be tremendously expensive. The most comprehensive approaches involve taking test subjects’ pictures several times over an extended period—ideally years—in order to properly calibrate the software to the subtle nuances of human characteristics. The data elicited from this training at the software development stage are crucial; the diversity of the data pool affects the range of people that the face detection software will accurately work with. Patrick Flynn, a computer science professor at Notre Dame, notes that having a diverse pool at this early stage is particularly important because the software “can’t generalize. . . . It’s proven extremely difficult to develop systems with flexible enough learning capabilities that they recognize eye shapes of people from Europe and not just of people from Northern Europe.”5

Since it would be expensive to recruit and compensate a wide range of subjects, companies have typically relied upon employees, family members, or third-party databases. Yet, these pools tend to reflect the stunning lack of racial diversity in the high-tech industry. For example, an article by the San Jose Mercury News on racial diversity in Silicon Valley concluded:

The combined work force of 10 of the valley’s largest companies—including Hewlett-Packard, Intel, Cisco Systems, eBay and AMD—shows that while the collective work force of those 10 companies grew by 16 percent between 1999 and 2005, an already small population of black workers dropped by 16 percent, while the number of Hispanic workers declined by 11 percent. By 2005, only about 2,200 of the 30,000 Silicon Valley–based workers at those 10 companies were black or Hispanic.6

While these data reflect only a segment of the industry, they mirror longstanding concerns over racial diversity in high-tech sectors. And to the extent that this demographic imbalance is the context from which software companies choose test subjects that are the basis from which face detection algorithms are created, it becomes apparent how Whiteness becomes the norm that leads computer vision to, in a sense, be blind to the diverse range of human features found in consumers that use these products. To computers using this new technology, people of color are often invisible.

These dynamics draw attention to the critique of race being visually self-evident in at least two regards. First, they provide a backdrop from which to conceptualize the constitutive theory of race as both an extension of and distinct from social constructionism. In this instance, social factors—such as a lack of diversity in the high-tech industry—can shape the underlying algorithms that constitute computer vision and these devices’ difficulty with perceiving racial minorities. Like human vision, computer vision is often thought to be simply an objective engagement with the environment. Yet the difficulties that HP webcams, Nikon cameras, and Microsoft gaming systems have with seeing certain racialized bodies demonstrates how social practices might limit computers’ visuality. What is seen and the ability to see are not merely mechanical phenomena but distinctly social ones tied to the lack of diversity in this industry.

But this critique of computer vision also highlights the critical importance of methods in ascertaining and surveying the social world—particularly when it comes to matters of race. That is, rather than taking the social world at face value and assuming that the salience of visual phenomena is merely self-evident, closer attention needs to be paid to the ways in which we operationalize modes of inquiry regarding race, how these inquiries are designed, and how such methods affect the way race is understood. For example, the racial limitations of computer vision are largely a methodological problem; the algorithmic shortcomings that obscure computers’ ability to delineate racial difference are a function of programmers’ lack of attention to human diversity as a crucial methodological criterion from which to build an image database that can “see” the wide range of human traits that both constitute and reflect their user base. Just as observations regarding computer vision elucidate the ways in which social contexts produce the ability of computer software to see or not see certain types of human difference, I argue that race (in the context of human vision) is not simply an obvious or objectively known trait that is self-evidently visually salient. Instead, social practices—the proverbial “algorithms” underlying human interaction—produce the visual salience of race just as mathematical algorithms shape the boundaries of computers’ ability to “see.”

This draws attention to how the theories and methods that we use to design our inquiries—such as computer algorithms to detect faces or empirical research studies—matter in having an accurate and meaningful engagement with the social world. Algorithms that cannot account for the diversity of human traits are just as flawed and limited as research studies that are theoretically or methodologically one-dimensional in their approach to understanding social dynamics. This chapter is a self-conscious attempt to acknowledge the interconnectedness of theory, method, and research outcomes by exploring the linkages between the methodological innovation that I advance—merging Critical Race Theory with empirical research methods—and the proposed substantive contribution of unearthing the previously unexplored perceptions of race among blind people. This approach highlights the opportunities for greater insight and deeper critiques facilitated by joining two areas of scholarship that many consider to be incompatible. For example, critical race scholars may be concerned that empirical research that takes a presumably objective and value-neutral approach to understanding the social world may not fit well with their normative commitments to racial justice.7 Similarly, empirical scholars may be concerned that Critical Race Theory’s explicit normative commitments may blur any attempt at a competent and objective assessment of data.

Despite such tensions, this chapter provides a path for theoretical and methodological reconciliation that is demonstrated in this book’s inquiry into blind people’s racial sensibilities and their implications for law and society. This chapter begins by first discussing the contributions that flow from the methodological intervention of joining empiricism—in this case, qualitative research methods—with Critical Race Theory and then goes on to describe the ways in which this approach frames this book’s research design and data collection. I then describe the data and the initial findings stemming from this inquiry into blind people’s understanding of race. What I find is rather remarkable: blind people understand race visually just like anyone else. Precisely how they come to this visual understanding of race is the subject of Chapter 3.

Critical Race Theory and Empirical Methods: Discontinuities and Synergies

Critical Race Theory and empirical methods each take different approaches to race scholarship. Critical Race Theory is not only distinguished by demonstrating the varied ways in which race is socially constructed, but also has put a finer point on the constructionist thesis by showing the ways in which law and other institutions construct race. From this perspective, law plays a central role in creating and solidifying racial meanings that attach to racialized bodies in a manner that reproduces a racial common sense that sustains racial hierarchies. Critical Race Theory has also been instrumental in offering a critique that racial subordination is not a series of detached episodes or unfortunate events that are an aberration to norms of fairness and equality. Instead, racial subordination is seen as being central to the organization of law and society. (Appendix A offers an extended discussion of Critical Race Theory’s origins and goals.) Empirical methods, on the other hand, are distinguished by using the scientific method in both its quantitative and qualitative iterations to collect and analyze data to better understand human relations as well as the causes and consequences of various social outcomes.

While both Critical Race Theorists and social scientists using empirical methods have produced remarkable scholarship with groundbreaking insights, each approach has been criticized for its inability to, on its own account, offer robust articulations of how race operates in society. For example, Critical Race Theory has been chastised for prioritizing what its scholars understand to be social and racial justice over dispassionate data analysis. For some, this approach puts the cart before the horse and confuses politics with scholarship; claims are driven by norms rather than objective evidence. Others have criticized Critical Race Theory’s methods, particularly the use of narratives and stories to provide meaningful and generalizable insight into racial dynamics. Those concerned with the ostensibly hyperpolitical nature of Critical Race Theory see narratives and storytelling as a method that is at best irrelevant to scholarly analysis and, at worst, a form of emotional blackmail that gives too much weight to isolated instances of malfeasance that (without further proof) may bear no resemblance to ordinary life experiences. Race scholarship using empirical methods has also been critiqued for its limitations—namely for allowing the inflexibilities of the scientific method to obscure the nuances of social life and racial interactions. For example, treating race as a coherent and internally consistent variable that can be placed into a survey or statistical analysis without any sophisticated discussion of what these categories mean and how they became significant can reify social categories of race as reflecting inherent human differences and ultimately undermine the social constructionist thesis.

However, with these criticisms comes an opportunity. With few exceptions, Critical Race Theory and empirical methods have largely remained conceptually and methodologically disconnected.8 Social scientists rarely draw upon Critical Race Theory to inform their collection and analysis of data, and Critical Race Theorists have not engaged empirical methods as much as they could.9 The reasons for this may vary. It may be as simple as many Critical Race Theorists not having had advanced training in empirical methods and merely not using what they do not know. Similarly, those whose training is in statistics and other empirical methods may simply not be aware of how Critical Race Theory may affect research design. Yet there may be other conceptual barriers to integrating both of these approaches in race scholarship. For example, one tension between Critical Race Theory and empirical methods is the role of positivism, or the idea that knowledge is best garnered through observation and collecting data through the scientific method. While this idea is the lifeblood of any and all empiricists, Critical Race Theorists may find the idea to be a tough pill to swallow if only because some aspects of the scientific method are historically contingent devices oriented toward promoting racial subordination.10 To be sure, this anti-positivist sentiment is at the heart of Critical Race Theory’s intellectual precursor, Critical Legal Studies,11 and gives rise to their shared progressive critique of mainstream legalisms.12

Despite these discontinuities, blending Critical Race Theory and empirical methods can advance race scholarship. This approach can lead to important new insights into the contemporary nature of race and racism that are not only theoretically sophisticated in being sensitive to Critical Race Theory’s critiques of status quo race dynamics, but also empirically robust in offering evidence of these dynamics’ prevalence and centrality in law and society. The promise of this joint approach is highlighted by at least three synergies between Critical Race Theory and empirical methods that transcend the articulated tensions and discontinuities. First, their critiques give rise to an important synergy in that the shortcomings of each approach can be fruitfully addressed by leveraging each other’s strengths. The major criticism of Critical Race Theory is that its claims are as broad as its supporting evidence is thin and that the methods used to sustain these arguments are far from vigorous. At the same time, race scholarship that primarily utilizes empirical methods is often criticized for being theoretically flat and deploying race in a manner that reifies it as a real rather than constructed category. Research questions designed to be sensitive to each approach can provide mutual support; critical race claims enhanced by empiricism and empirical approaches influenced by critical race sensibilities can yield race scholarship that is capable of capturing dynamics that might otherwise go unacknowledged.

A second synergy can be found in the very methods themselves. Despite tensions between the two approaches, there are important moments when the methods used by Critical Race Theorists and those used by empiricists dovetail in a manner that gives rise to new possibilities for thinking about race and racism. For example, this book is premised upon the synergies between narrative storytelling and qualitative research methods, specifically interviews. Critical Race Theory has embraced the use of narratives and storytelling as a way to give voice to the experiences and perspectives often marginalized by mainstream discourses. As Mari Matsuda suggests, Critical Race Theory’s narrativity can provide an oppositional or antithetical voice that challenges the status quo and highlights the unique insights that may come from looking at social and legal institutions “from the bottom.”13 But this approach to uncovering some type of truth about law and society has also spurred a backlash by some for focusing on narratives’ emotional purchase and aesthetic contours rather than demonstrating that these narratives are generalizable to a point of reflecting some type of meaningful social experience beyond that of the storyteller.14 From a positivist perspective, such narratives and stories offer little in scholarly credibility in that they reflect an N=1. However, qualitative methods (such as the interviews used in this book) provide the opportunity to examine the narratives and stories of multiple Ns in a manner that is both scientifically rigorous and sensitive to giving voice to experiences and insights that are typically marginalized. With the proper research question and design, critical race sensibilities can merge seamlessly with empirical methods to offer a perspective on race that each approach might not be able to provide separately.

Lastly, there are important moral synergies between Critical Race Theory and empirical methods. Empirical methods and Critical Race Theory are committed to one simple pursuit: uncovering the truth and accurately describing social phenomena. To be sure, there may be significant disagreements on how to do this. But this shared commitment is nonetheless a synergy that can be the moral basis of a joint effort to rethink race scholarship in a way that is sensitive to the concerns and approaches taken by both fields.

Taken as a whole, the research question at the heart of this book compellingly demonstrates the synergies between Critical Race Theory and empirical methods and the opportunities for rethinking race scholarship that come from this joint effort. By empirically investigating how the visibility of race operates and the social practices that give rise to visual understandings of race, the resulting data can be interpreted through a critical race perspective that puts race front and center. Using empirical methods to push Critical Race Theory beyond descriptive accounts of the social construction of race to have a constitutive understanding of how visual cues become meaningful can be a substantial step forward for both approaches. From a critical race standpoint, it broadens the methodological repertoire of a relatively young field to provide the Matsudian “voice from the bottom” that reflects the perspectives of many. For empiricists engaged in the sociology of law, this approach can demonstrate how empirical studies can go beyond reductionist accounts of race, offering an example of how race studies can be empirically robust without sacrificing theoretical sophistication. Thus, as this chapter shifts from discussing methods to examining research design and the resulting data, it is important to keep these various tensions and opportunities in mind.

Methods Generating Theory: Toward a Constitutive Theory of Race

The approach discussed here is important because it may open up new possibilities for thinking about race and how it becomes visually salient. This book is part of a broader effort to fill the gap produced by the presumption spanning across multiple literatures: that the prominence of race comes from it being visually obvious, that race is an exogenous part of the social world whose perceptibility, visual coherence, and salience exist apart from any other social process, and that its boundaries are uniquely known by what is seen. This research is motivated by the hypothesis that the visual cues that have come to define race are not obvious in any objective sense, but capture our attention through constitutive social practices that treat race as a visually obvious part of the social world. From this constitutive approach, “seeing race” is far from a neutral or objective engagement with human variation. Rather, race becomes visually significant only as a product of these social practices.

I use the term constitutive as it is used in the law and society tradition. Rather than seeking a causal relationship between independent and dependent variables that are presumed to be discrete and external to human interaction, constitutive analyses take a more interpretive approach to understanding “the ways that our actions are at once delimited and enabled by a complex mix of partial, dialectically interactive knowledge-based (or discursive) factors.”15 Put differently, rather than examining how cause X leads to outcome Y, constitutive analyses empirically situate the social practices and interactions that make certain outcomes possible. For example, Susan Silbey describes the constitutive analysis of legal consciousness as follows:

Emphasiz[ing] the role of consciousness and cultural practice as communicating factors between individual agency and social structure rather than expressions of one or the other. . . . [Constitutive] analysts try to describe how the taken-for-granted aspects of social relations, including the legal aspects, are produced, enacted, and reproduced. They document situations in which local processes reproduce macro social structures and institutions recursively, and at the same time provide openings for creativity in reshaping those structures. In particular, these constitutive/cultural analyses of legal consciousness describe the processes by which law contributes to the articulation of meanings and values in daily life. Attention is directed to the local contests to create controlling meanings from competing discourses within most aspects of ordinary life. . . . In these analyses, researchers observe both the orchestration of the local contest and the systematic outcome, in this way mediating micro and macro perspectives. Within this framework, consciousness is understood to be part of a reciprocal process in which the meanings given by individuals to their world become patterned, stabilized and objectified. These meanings, once institutionalized, become part of the material and discursive systems that limit and constrain future meaning making. In this constitutive conception of legal consciousness, law does more than reflect or encode what is otherwise normatively constructed. Law enables as well as constrains the possibilities of social interaction.16

Other examples of constitutive analyses of legal consciousness have explored how the discriminatory experiences of women and racial minorities relate to civil rights remedies, how people understand and deploy law in different ways in their day-to-day interactions, and how litigation—outside of the question of who wins or loses—can provide advocates with the language to mobilize and advance their cause.17 While each of these projects has a constructionist component that looks at how meaning comes to attach to particular social phenomena, the key empirical aspect is a separate constitutive inquiry that pays close attention to the iterative social practices that make certain ways of thinking and being possible. My work follows in this vein. But rather than engaging in a constitutive analyses of legal consciousness, I pursue a constitutive analysis of racial consciousness by way of examining how race becomes visually salient and its significance for law and society. I seek to understand how we come to know what race is, the assumptions made about this process, and how the iterative relationship between these lay assumptions and legal developments can produce outcomes that systematically disfavor racial minorities in legal processes by obscuring how race operates and becomes visible in society.

The constitutive theory of race developed here is that race is not a visually obvious or objective engagement with, for example, variations in skin tone or body types. Rather, social practices produce the objectivity that we ascribe to racial boundaries while also masking their own existence. Social practices at once constitute the ability to see race while, at the same time, hiding themselves so that race is experienced at an individual level as visually obvious; race becomes simply what is seen.

Part of the difficulty in “revealing” these practices is the seductive nature of vision and the significant role it plays in how we understand the social world. Seeing is believing, so to speak, which often leaves race analyses to go no further than what is superficially observed. But given the emotive and commonsensical strength of taking what we see as objective truth, it is difficult to get beyond people’s surface-level perceptions of race to explore the role of social practices in shaping racial consciousness. This is where interviews with people who have been totally blind since birth can be useful.

Much of this question deals with cognition in terms of how difference is socially communicated and individually comprehended. In terms of the current race literature, visual cues play a crucial role in this cognitive process in that meanings are constructed around certain groups’ phenotypic appearances that, once visually perceived, convey particular notions about these groups’ worth to individuals. This is a rough version of the constructionist thesis; social, political, and economic circumstances construct meanings that attach to certain types of bodies that, when perceived, affect how individuals react to people on a one-to-one basis. As previously discussed, this is also the starting point for much sociological and social psychological research on race, which ultimately frames its race conversations around the threshold issue of being able to see. By asking totally blind respondents how they understand and experience race, I attempt to examine the presumption that the salience of race comes from what is seen.

Blind people’s understanding of and experience with race should tell us something about this presumption. If blind respondents report that they have a diminished understanding of race or that race does not significantly impact their lives compared to their sighted counterparts, then this might suggest a certain obviousness about race in that the inability to see reduces one’s ability to fully comprehend or engage with a racial belief system thought to depend largely on visual cues. If, however, blind people’s understandings of race are similar to those of sighted individuals in that race is thought to be primarily a visual experience, then this suggests that something other than the visually obvious nature of these cues creates this visual sensibility. An analysis of the shared social practices that give context to visual understandings of race might suggest that social practices constitute the visual salience in which we experience race. This might offer empirical evidence that supports the proposed constitutive theory of race and questions the prevailing theoretical framework underlying modern legal regimes that largely define race by what is seen.

Vision is obviously an important aspect of race and racial formation. Yet failing to interrogate how these cues became visually significant may prevent more sophisticated understandings of race as well as obstruct more fruitful remedies to race-related social problems. A research project that investigates blind respondents’ understandings of race (in comparison to sighted individuals’ perspectives) to explore race and racialization outside of vision is distinctively sociological in its construction and research design. Yet this project’s attempt to subvert mainstream thinking on race through assembling the narratives of marginalized voices and demonstrating how their obfuscation furthers the conceptual basis of racial subordination makes this work sensitive to Critical Race Theory. A closer look at the research design and initial results from blind and sighted respondents further demonstrates the interconnectedness and fluidity of these critical race and empirical approaches.

Research Design

The empirical component of this project consists of approximately eighty hours of interviews conducted with blind and sighted individuals about their understanding of and experiences with race. This project has a comparative research design, where the bulk of the qualifying respondents (106) are blind while a smaller number of respondents are sighted (25). This numerical asymmetry allowed for a deeper exploration into the racial lives of blind individuals, which is an area of first impression for race scholarship and therefore the main research interest. Sighted respondents’ racial experiences are documented at great length in the research literature. However, the inclusion of a smaller number of interviews with this group allows for a critical examination of the role of vision in blind people’s understanding of race by comparing their responses to the responses of those who can see. If blind people have fundamentally different understandings of race than those of sighted individuals or if race is deemed to be less salient among them, that might suggest that vision plays a central role shaping the strength and contours of individuals’ racial experiences. If, however, blind and sighted individuals have similar understandings of race, then it suggests that something else gives race its visibility and visual coherence.

It was conceptually important to focus on blind people who have been totally blind since birth (or shortly afterward) as opposed to individuals who became blind later in life. Since race is strongly associated with visual cues, a central aim is to understand how individuals who cannot see visual cues understand race. Those who became blind later in life may have visually experienced race as sighted individuals do, and therefore their experiences may compromise any attempt to empirically distinguish the racial experiences of those with and without vision. People who have been totally blind since birth cannot speak to the visual obviousness of race; therefore the self-evident nature that race has in the sighted community is not and cannot be part of their experience. However, people whose only disability is their blindness have the same cognitive mechanisms as sighted individuals, and thus have the same mental capacity to process and respond to race. Moreover, blind people are part of the same social and cultural milieu that interacts with these cognitive mechanisms, but in a manner that is not mediated by vision. Blind respondents may be able to speak to the social practices that inform their racial consciousness without firsthand experience with vision or visual cues. These are practices that similarly affect the racial consciousness of sighted individuals but are less accessible to them due to the obviousness that attaches to race from being able to see.

TABLE 1. Sample Information.
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* of qualifying respondents

Therefore, a comparative research design that isolates the visual component of race can help us reconsider traditional race paradigms to get at how individuals are socialized into thinking racially—in many ways, regardless of what they see. As a result, only those respondents that qualified as being totally blind since birth and have never seen anything—let alone the physical cues associated with race—were included in the sample. This approach may clarify the social process through which visual understandings of race become salient for all. (More details on the research design and methods can be found in Appendix B.) Demographic information can be found in Table 1.

The people who were interviewed were diverse in many regards. Although most of the non-White respondents were Black, other races and ethnicities were represented including South Asians, Latinos, and Asian Americans. Respondents were on average in their mid- to late forties, but some respondents were as young as eighteen and twenty while others were in their seventies. More than half of the states were represented, giving the data a geographical diversity that included individuals from every major region. Roughly speaking, the same set of interview questions was used for both blind and sighted respondents so that answers and experiences could be compared and analyzed for similarities and differences. In the next section, I examine the initial results from the data collected through these methods by discussing blind and sighted people’s response to a rather simple question: what is race?

“It’s a Visual Society”: Sighted and Blind People’s Perspectives on Race

Visual Cues and Sighted Respondents: Documenting the Seemingly Obvious

Before exploring blind people’s understanding of race, I start with a discussion of the extent to which visual understandings of race are empirically observable within the sighted community. Each sighted person who was interviewed defined race primarily by what they perceived to be obvious visual cues. For example, when asked if there is anything that she associates with race, Layla noted: “Well, their physical characteristics would be how I would probably think. It would be whether they were Black or whether they were Asian looking, whether they were Hispanic looking. . . . I guess that’s how I would kind of first make general assumptions. . . . The physical basis, basically skin color or [other] characteristics. Certain characteristics of the face, for instance the Asian eyes. That kind of thing.”18 This was a common response among sighted respondents. For example, Levett said, “When I think of race, I think of skin color. . . . I think of it more of a biological [characteristic] . . . more to do with skin type, body type, facial features.” Melvin noted that he understands race as being “mostly based on physical appearance. . . . Everything like skin color and the sort of fold of the eye that Asians have and those type of characteristics.” Mario took a similar stance, saying that “it’s the color of people’s skin that comes to mind first, and maybe the distinctions between how people look visually.” He said that he knows someone’s race “by looking at them, [although] sometimes it’s harder to tell whether somebody is a mixed race. But I guess for me it’s just by looking at them.” Nancy, as well as many others, talked explicitly about the obviousness of knowing race, saying that she knows people’s races simply “by looking at them. Usually I can tell. Most people are not ambiguous. Most people are clearly light or . . . clearly Black. You know, most people are very obvious.”

Sighted respondents certainly had subtle understandings of the way race concepts interact with and are influenced by other identity characteristics such as ethnicity, nationality, and language. Nevertheless, what is interesting is the resilience of the visual cues that attach to race; the subtleties that may seem to complicate things quickly became insignificant to respondents’ descriptions and subordinate to the primary idea that race is a concept known by visually obvious physical cues. For example, when asked to define race, Joey quickly conflated race, ethnicity, and visual traits:

Generally, I think of race as being of a certain ethnic background, and when I say ethnic background, I mean differences that are very obvious, such as skin color, eye color, hair color. . . . So, I guess, I think of it as, probably, ethnicity. And where people are from, where their parents are from, how those things influence who they are, and how they are reflected in that person.

This respondent defined ethnicity by race, which in turn is defined by visible physical differences between bodies. This move was not uncommon; other sighted respondents similarly acknowledged the many factors such as geography and nationality that inform our racial consciousness yet nonetheless settled upon visual cues as the definitive marker. Janice, for example, initially defined race as “people of different nationalities, different skin colors, different backgrounds,” but then came to the conclusion that “as far as race is concerned, it’s primarily facial features and skin color,” that is, traits linked to visual cues.

To be sure, these non-visual characteristics emerged during the interviews to give more substance to sighted respondents’ primary description of race as a visual entity. These characteristics played important secondary roles, meaning that visual cues dominated their understanding of race but were also informed by other types of collateral information. For example, ancestry played a noticeable role in these secondary characterizations, with several sighted respondents making reference to it as part of their understanding of race. When asked how to define race, David said, “I guess you can just say it’s a physical difference in appearance of people based on where they originally came from.” Similarly, Eli based his own racial identity, in part, on ancestry, noting that he identifies as African American “because my ancestors came from Africa and now I live in America.” Emily said that she defines race as “people from different parts of the world who have different characteristics,” and noted that she identified as Hispanic “because my grandparents came here from Mexico and because I have dark hair and I look Hispanic.” This shows the way that various understandings of race vacillate between visual cues and secondary measures such as ancestry, but nonetheless sediment around the former to give meaning to the latter. Ezzie gives a bit more insight into this, noting that “the most obvious answer [to defining race] is heritage and skin color. It’s one of the earliest things that you learn when noticing people are different and your parents will say ‘these people are from a different area, so their skin color is different.’ This is sort of what race is, I think.” This draws attention to how even those respondents with more sophisticated understandings of race that try to incorporate the role of other variables nonetheless use visual cues to frame the relevance of secondary characteristics—in large part because the visual is most immediate. People are aware of these secondary understandings yet nevertheless continue to think of race in visual terms, as that is what is most directly impressionable in their everyday lives.

Another secondary understanding of race among sighted respondents is that race reflects biological differences between human groups. Levett was particularly explicit in making this point: “I think of [race] more as biological, more to do with maybe skin type, a body type, facial features, regions of the world where people originated from.” This draws attention to the idea that the visually observable phenotypical differences that define racial groups reflect some type of deeper difference beyond mere skin color. Vicky explicitly took this point of view in defining race as “a breed of people.” Cynthia drew a similar conclusion, noting that her definition of race “goes back to an anthropology class, years and years ago, and talking about there being basically three to four races: Caucasian, African Black, Asian, and then there was always a question whether Native Americans were Asian or whether they were [another] race.” This suggests that visual distinctions stand in for a whole host of secondary meanings—such as biological differences and even ancestry—that constitute race as a concept but are nonetheless thought to be known by visual observation. It also suggests that the visual distinctions that are heavily relied upon to define race are thought to be biologically significant and, implicitly, reflect biological differences between racial groups. This suggestion might draw attention to how visual cues are often understood as more than aesthetic differences between human groups and are used as a proxy for understanding differences “under the skin” that cannot be directly perceived.

Race and Vision as Common Sense

Taken as a whole, sighted respondents articulated a certain common sense about race that is tied to their primary association of race with visual body markings. Ian Haney López introduces the idea of race as common sense to suggest that “what we think we know often takes the form of common sense—a complex set of background ideas that people draw upon but rarely question in their daily affairs.”19 With regard to race, Haney López suggests that these background ideas include uncritically allowing the surface-level, typological distinctions to orient our racial consciousness, which ultimately defers to visual cues as a primary mechanism for knowing what race is.20 This explains the simplistic and at times confused responses offered by some sighted respondents when asked to define race. For example, when asked “how do you define race?” or “what characteristics do you associate with race?” several sighted respondents were somewhat puzzled by what they believed to be questions with obvious answers. Eli succinctly replied that race is “one’s color . . . either Black, White, or yellow.” Similarly, Sherry quipped that race is just “the color of your skin.” Along the same commonsensical lines, Terry matter-of-factly said that race is “basically the color of a person, White versus Black, the color of a person’s skin.” For these sighted respondents, race needed no other explanation than the obvious: race is what you see. It is common sense. The resilience of this commonsense association of race with visual cues even shapes those who have participated in what they describe as advanced race conversations. Levett said that even though “I’ve had a lot of instruction and workshops on ethnic race [and] all that[,] when I think about race I think of skin color.” This suggests that the common sense of race continues to overpower the training she has received.

This commonsense approach to race also manifested itself in the long pauses between questions and some of their responses. Questions such as “how do you define race?” often elicited extended periods of silence before the beginning of a response in a tone that implied the answer is obvious. These questions often led to tautological answers that highlighted the confusion experienced by many sighted respondents faced with what seemed like an obvious question. For example, when asked why they identified as Caucasian, Vicky replied, “Because I am.” Tina replied similarly: “Because I think that’s what I am. I think I am Caucasian White.”

It is also interesting to note that most of the non-White sighted respondents gave declarative answers to the question “how do you define race” (e.g., short and unambiguous, such as “race is skin color”), while the respondents identifying as White often provided slightly longer answers with a little more ambiguity (e.g., “I think that’s what I am”). These answers were functionally equivalent to one another in that they reaffirmed the shared theme that race is what you see. This may at least partially reflect what Barbara Flagg has termed White transparency, or the idea that Whites tend to think that race is something that people of color have—not themselves.21 For example, when asked what types of things she associates with race, Vicky (who identifies as White) said:

Well obviously, color of skin can come into play. Just physical characteristics of a race. Hispanics typically have jet-black hair. Asians have . . .—and I know it’s different between Asians—but you know the almond slanted eye. Just those types of things. Again dark hair. Black, obviously color of skin. White to me is a little bit more unclear. Because they all come from kind of a melting pot background. I don’t know of any true White person. [emphasis added]

This is in stark contrast to respondents identifying as non-White, who answered similar questions with short quips, such as Sherry, who said that race is “the color of your skin,” or Terry, who repeatedly said that race is simply “the color of a person, White versus Black.” For these sighted minority respondents, race is something that everyone has, including (if not especially) themselves.

How Do Sighted People Think Blind People Understand Race?

This commonsense approach to race that characterizes its salience as a function of its visual obviousness shapes how sighted people think blind people understand race. It is important to investigate sighted respondents’ perspectives on how they think blind people understand and experience race in order to establish (1) sighted people’s assumption that race is of diminished importance for blind people, (2) its link to the dominant role that vision plays for understandings of race in the sighted community, and (3) how this assumption frames broader social and legal ideas, such as colorblindness (discussed in Chapter 4) and Equal Protection’s “race” ipsa loquitur trope (discussed in Chapter 5).

Given sighted respondents’ tendency to view race through commonsensical visual cues, it is not surprising that some sighted respondents thought that blind people had no understanding of race whatsoever. When asked whether she thought race is an issue for blind people, Cynthia said, “No, I don’t. I guess, because I identify race by physical characteristics.” Other sighted respondents shared this thought: that since race—both in terms of identification and significance—is largely defined by visually observable physical characteristics, it therefore cannot be relevant to those unable to appreciate distinctions only knowable through visual perception. Bobbi shared this opinion, saying that “race shouldn’t be [an issue]. I don’t think so. No. I don’t see how it could be.” Benji stated that race “probably isn’t something that they notice . . . and probably not something that really matters to them.”

But some sighted respondents thought that blind people might have a limited sense of race that does not find visual markers meaningful but draws distinctions based on voice and accent. Joey thought that race can still matter to blind people “because people sound different, and people act differently. [If] they’ve been taught to fear [this distinction], then they’ll fear it.” This idea that voice or accent can serve as a meaningful proxy for blind people to understand racial differences that are more meaningfully known through observing visual cues was not uncommon among sighted respondents. For example, Layla thought that race could be an issue for blind people “because I would think [they] could just maybe identify somebody by an accent or the way they talk.” David noted that blind people may understand race because “there is a cultural difference [such as accents] that can be identified more so than the pure color.” Some sighted respondents attributed this ability to understand race despite not being able to see to the idea that diminished capacity with one sense (such as vision) heightens the perceptiveness of other senses. Terry explained this by noting, “when your eyes are down, your other senses become stronger. So just because they can’t see, they can still tell by the voice whether they’re a Black person or White person or Japanese or Chinese.” Vicky corroborated this sentiment, saying that she thought race is still a part of blind people’s lives “because they still have all their [other] senses about them. . . . Even though somebody is blind, if their language detects that someone is Hispanic, they’re still going to be cognizant of race. They may not understand the color of skin thing. But they know.”

While sighted respondents as a whole did not have any one singular view, the variety of answers nonetheless reassert the central understanding of race as “pure color” that can only be significant (if at all) to blind people in a diminished sense by proxy: language, behavior, food, and other racialized characteristics linked to senses other than sight. Taken together, the sighted respondents appear to believe that race is not as salient for blind people since they cannot directly perceive visual distinctions in human bodies. Those respondents who thought it might be important to blind individuals largely limited this significance to ancillary aspects of race such as detecting racialized voices or smelling racialized foods. But for the most part, they maintained that blind people had little appreciation for the primary significance of race: visible physical differences.

How Do Blind People Understand Race?

Put simply, race is understood and experienced by blind people as it is by those who are sighted: visually. The vast majority of blind respondents in this study primarily associate race with skin color and other visual traits. This visual association goes beyond a general awareness of how sighted individuals approach race. Rather, this visual understanding of race profoundly shapes the way blind respondents think about race. It also affects their response to race at deeply emotional levels, the way they organize their lives around the fact that groups differ phenotypically, and the social meanings they attach to visual differences.

When asked what is the first thing that comes to mind when hearing the word race, Carrie said, “I think of colors. Varying colors in people’s skin colors.” Most blind respondents answered this way, offering responses like that of James, who said that race is a “scheme of dividing people based on the color of their skin.” Or Janice, who said that race is “the pigment of the skin or lack thereof.” And Perry, who said that race is “primarily skin color.” What quickly emerges from these interviews is that blind people think about race in terms of skin color and other visual attributes. For example, Pam discussed the first thing that comes to mind when hearing the word race: “Oddly I guess I would say skin color. Even though that’s not really relevant to me. But that’s the first thing that comes to mind. I guess that’s a distinguishing factor that society uses and I acknowledge just like I acknowledge a lot of visual things that might not be particularly relevant to me. But, it’s the way that it’s done in our culture.” Other blind respondents acknowledged the apparent irony in having a primarily visual understanding of race. Jerry noted that “the [racial] classification for most people tends to be a visual one because they see before they perceive any other information, and I think that applies just as well to blind people.” Paul explained this tension between his blindness and visual understandings of race: “I think society, and in particular American society, has come to be very visual. It’s a visual society. It’s a visual set of stereotypes and people are always looking at things. . . . The reason I use skin color so much [to racially identify people] is because I think that’s how society identifies it with different races.” Pat simply noted that race “is color. Even though I can’t see, that’s what I tend to think of.”

Several blind respondents shared this sentiment. When asked what race is, the matter-of-fact emphasis on skin color and other visual cues mirrored the commonsensical understandings of race in the sighted community. Blind respondents like Tim made blunt, straightforward statements such as race “is more what most folks [use to] refer to skin color. Color of one’s pigmentation.” Barry also noted in a commonsensical tone that “race [is used] to distinguish Black, White, Asian, Hispanic . . . [based on] skin color.” When asked what comes to mind when hearing the word race, he responded: “Pretty much totally skin color.” This visual understanding of race not only shaped how blind respondents thought about race in the abstract, but also how they thought about their own racial identities. For example, Dennis said, “I’m White . . . [because] I was created with White skin. That’s just the fact of life.” Tara similarly noted: “I am Caucasian, but I don’t know if that has anything but skin meaning to me. Only the fact that I am.” Serena also based her own racial identity on a skin color that she had no direct ability to see, saying that she identifies as White: “I guess because that’s what I am. I mean, that’s the color of my skin. . . . I mean, I’m not American Indian. I’m not Asian; I’m not Hispanic. I’m not Black.” Blind respondents that identified as members of racial minorities also tended to base their own racial identity on visual cues, some of which (like skin color) they cannot directly perceive. Amy says she identifies as African American because “I have the attributes . . . you know, I definitely have the thick hair and dark skin myself.” When asked why he identified as Black, Tim laughed in acknowledging the irony of his response, and said “skin color.”

But this visual understanding of race often went beyond mere skin color to incorporate a rather sophisticated conceptualization of the range of visual cues that can make one race different from another. Roger defines race “more as the physical attributes that make people different from each other. Skin color, maybe type of hair, maybe some of the physical features that make people different from one another.” Nell gave a bit more specificity to this sentiment:

It’s not only skin color because it’s also [other] characteristics. . . . I know that various races like the Negroid race have the characteristic of [different] bone structure [and] facial structure. Asians [also] have [different] facial structure [and] body structure. I know that each race has its own set of characteristics to go with it. Color can be a defining characteristic. But [race] is not only based on color.

There was some variation in blind respondents’ perspectives. A handful of individuals articulated a diminished understanding of race due to their blindness. Tara, who is quoted above as saying she identifies as White because of her skin color, also described the difficulty she has in fully understanding race: “I think most sighted people see the difference in race first, and they have preconceived notions about it for that reason, and I don’t think that I have those, as much. I don’t know how to ascribe a meaning to it. It just means a very insignificant difference to me.” But despite limited variations such as this, the interview data suggest that race is first and foremost known to blind respondents in visual terms.

These data begin to demonstrate a theme that will be repeated throughout this chapter: how the visual salience of race comes less from any obvious physical differences and more from how social practices train individuals to look differently on certain bodies. This is a subtle point that will become clearer as the data present themselves. But what has emerged thus far is that in general both blind and sighted people understand race in visual terms, suggesting that there is a significant shared social experience that not only constructs its meaning and attaches it to bodies, but constitutes the very ability to visually apprehend these differences in the first place. This leads to a key finding: the very presumption that race is self-evident is part of a constitutive social process that produces a visual understanding of race at the same time it masks its own existence by making race seem obvious. Dale provides a bit more insight:

I think a lot of what people don’t understand is that blindness—the simple lack of sight—is not a very important factor in these things. Blind people, first of all, have other means of acquiring information than by sight. They are exposed to the same kinds of influences anybody else has, and it’s not unusual to find that blind people are the same as their sighted peers, in regard to any of these issues, and the only thing that draws attention to the blindness is the fact that in America, the race issue is so identified with color. I know blind people who, before they decide how they’re going to treat somebody, are going to find out, “Is this person a Black person, or is he a White person?”

If blind people understand race in the same visual terms as their sighted counterparts, how is it that something such as skin color—a concept whose coherency is inextricably tied to vision—becomes meaningful to people who cannot see it? What does skin color mean to a blind person and how does it affect judgments placed upon other groups?

These examples begin to show how visual understandings of race are not simply self-evidently known, but that they are much more the result of a social process whereby the visual salience of race becomes knowable to blind and sighted alike. It is important to keep in mind that the mere physical inability to see does not mitigate the cognitive ability to think visually. The attention paid to visual distinctions reflects the broader human capacity to create difference—a process that invites meanings to attach to labels. Skin color and other visual cues become shorthand for difference, meaning individuals or groups that are either like or unlike oneself.22 With regard to blind people’s understanding of race, these categories of difference need not take on a positive character that can be directly perceived; difference as a label signifying something unlike the self is enough to fill those categories with a value that then becomes known as “race” for both blind and sighted people. Blind respondent Molly explains:

Black means . . . I don’t know what that exactly means. But it means they’re not White or they’re not Asian. . . . That’s what makes them different races. But I don’t know how different they are. From a technical point of view . . . their appearance, their skin color, some facial features, and other things that I’m not aware of [distinguishes races]. [There are] physical characteristics that are typical or definitive for one race over another.

Race labels and their social meanings can still cohere to shape racial consciousness in ways that are no less profound than they are for the sighted community while also retaining a visual importance. Janice, a blind woman, described the relationship between race labels and their substantive meanings:

You know, a lot of people ask about color, whether it’s skin or clothing or anything else. And they want to know whether it has meaning. And it doesn’t in the sense that if I all of a sudden got my sight back today and saw, I’d know one color was different from another, but I might not know what [each color] was. The only way people have of describing color is with other colors. But I know it has meaning because people say some colors are light [and] some colors are dark. . . . [With regard to race] I think whether we see it or not, we all live in a society that has stereotypes. And we can’t avoid them. We can try and mitigate them if we hopefully have some sense. But our society is too attuned to them and that’s why I think it’s important to people. It goes somewhat with the culture.

Matthew put it a different way: “I don’t believe that prejudice is a visual concept. I don’t think it’s because of what you see that you’re racist or that you have strong racial feelings. I think it’s more of what you learn and then you use your eyes to identify it. I don’t think it’s from the physical out. I think it’s more inward. I think it’s more inside you, if that makes any sense.”

Blind Respondents’ Use of Secondary Characteristics of Race

Like the sighted respondents in this study, other sensory experiences also affirm the salience of race for blind people without displacing the primacy of its visual significance. Voice is probably the most significant of these experiences. Most blind respondents reported using accents, tones, and speech patterns loosely as a way to estimate a person’s race. This should not be surprising. What is surprising, however, is that these audible clues do not stand in for the visual cues a sighted person might rely upon, nor do they become primary in how blind respondents conceive race. Rather, voice and accent remain secondary identifiers that “point to” what is thought to be the primary characteristic of race: visual cues. Tara makes a point that reflects blind respondents’ sentiments, noting that differences in voice and accent do not “really mean anything to me, except that I know that they have a different skin color.” Abe corroborates this sentiment by noting that voice and accent allow him to “make inferences as to what your skin color may be and then all these other things fall in line, behind it. Whereas, if you can see, . . . then you do it the other way around.” Findings such as these suggest that differences in voice do not make up the substance of race for blind respondents, but rather provide a way to mark a racial difference that is most often understood in visual terms. Perhaps Laura says it most succinctly in noting that secondary characteristics of race such as voice are helpful in that they help her answer the question: “what would I see if I looked at you?”

While most blind respondents reported relying upon voice as a secondary characteristic, it is important to note that many of them also distrusted it as an unreliable proxy for determining an unknown person’s race. Rachel said, “As I got older, I learned that [voice] is not a good way to identify someone— . . . like using someone’s accent or way of speaking to identify them as a particular race—because it’s not reliable.” Respondents quickly recalled embarrassing moments when an unknown person’s speech patterns led them to assume they were a certain race, only to find out that this assumption was wrong. Tammy recalled an experience from the summer before when she was a classroom teacher:

I didn’t know until maybe three weeks into the class that me and the two [other] teachers were the only White people in the room. My heuristic of judging people just didn’t work. There were a couple of people who I really thought were White, and they weren’t. My heuristic was unable to take [a certain] kind of voice [and conclude] “that’s a Black man talking” or “that’s a Latino talking.” So, I was wrong. And so, [voice is] not a foolproof way of guessing. . . . I wouldn’t even say it’s pretty reliable.

Other blind respondents like Demi said, “You may think you know by the voice, you know, inflections of certain phrases or words they use. But you’re not always right.” Some, like Jack, simply said that “I never assume because the minute you assume, then you get into trouble.” Despite this distrust, these interviewees continue to use voice as a way to guess a person’s race. It is just that they distrust voice as reliable; it informs without being determinative. Nevertheless, the data suggest that sighted respondents’ assumptions that voice displaces visual cues in blind people’s understanding of race is largely inaccurate. To the contrary, voice and accents confirm the centrality of visual understandings of race within the blind community by serving as a proxy for the visual cues that are more meaningful to their racial conceptualizations.

Blind respondents also occasionally mentioned secondary characteristics that are detectable by their other senses as a way to perceive racial differences, yet they were not as important as voice or accent. For example, hair was cited as a telltale sign of racial difference. This may reinforce mainstream sentiments in that if these distinctions are perceptible through other means, some blind people may conclude that they must also be visually striking. Molly recalled the first time she touched a Black person’s head while at a camp for blind children at the age of twelve: “We were swimming and I happened to touch his hair. And I didn’t know that many Black people have kinky hair.” Barry had a similar introduction to race as a child, saying that in fourth grade he “felt [my Black friend’s] hair once, and I guess they call it kinky. I have no idea what that means, but it just felt strange compared to my hair because it felt different. The texture was different. I can actually feel it in my mind, right now. . . . And I was just like, ‘Wow, everything is different about this guy!’” Rough skin was also mentioned by a few blind respondents as a defining characteristic for Blacks. Gerry said that “Black people’s skin is usually just a bit rougher,” and thus tips him off to race if, for example, he is shaking hands with a new acquaintance. Jim reported this as well: “I’ve felt some of them and there is kind of a difference in their skin. I don’t know about their color. But just the way their skin feels. . . . I don’t know how to describe it. Those who are Caucasian, or White, tend to have a little smoother skin. Black people tend to have rough skin. Or if they’re women, they’re not exactly as smooth as White women.”

Though only mentioned a few times by blind respondents, the most intriguing sense used to detect racial difference was smell. Perhaps these few respondents have unusually discriminating noses, but they brought up smell as a racially distinguishing factor without any prompting. Timothy, for one, noted: “Some Black people have an odor about them that you know they cannot help. . . . The odor is like a perspiration type thing is what it reminds me of.” Madge also drew tight connections between race and smell: “The first experiences [with race] I had was [with] a girl in my school who was Black. And I remember her. And the thing that I remembered about her, I hate to say this, was that she had a smell about her, an odor about her.” And Connie, a White male, said:

People from different races to me tend to smell different. Now, usually the way I can identify someone of a different race is that they smell different than a Caucasian person. Hispanic people smell different than Black people. And Asians have their own odor. But I’m not as familiar with it because I haven’t really been exposed to that many Asians. But I’m sure if I had been that I’d be able to distinguish between the various Asians. But what most comes to mind is Hispanic people smell very different than Caucasian people and Black people.

But Hispanics to me and even amongst the different Hispanics, like the Central American group tends to smell different from Mexicans. But it’s a distinct odor. And I don’t think it’s related to diet either because . . . second- and third-generation Hispanics smell more similar to the first-generation ones than White people would. And they’re following an American diet. There’s one particular case that I distinctly remember when I was in high school. We had this one girl who was blonde and blue-eyed. And she spoke perfect English. And everybody thought that she was Caucasian. And I would say no, she is Mexican obviously. And then it came up in conversation that her father was born in Mexico. And even though she was blonde and blue eyed, she was half Hispanic. To me, she smelled Hispanic. So I knew she was Hispanic even though everybody else thought she was completely Caucasian.

Surely we all know individuals that emanate unique odors. But to associate particular smells with an entire group of people seems peculiar, at least to a sighted person. This may be an example of how being taught to think racially plays out differently for some blind people, who are socialized to draw tight connections between race and nonvisual sensory perceptions to give significance to race as a visual entity. It is interesting to point briefly to the experiences of Carrie, a blind White female, who said, “Sometimes I can tell [a person’s race] by their smell.” Carrie detailed the unique smells that she associated with Blackness, yet when asked what smells are typical of Whites, she could not describe any. This example of White racial transparency via olfaction will be discussed later on. Nevertheless, it highlights the extent to which race labels and their social meanings can interact with other senses to reconstitute the idea that racial differences are real, concrete, and obvious—concepts that are also prevalent within sighted communities. For example, Connie, who professed an ability to sniff out ethnic and generational differences among Latinos, attributed this unique ability to “genetically distinct oils that we make in our skin.”

In addition to the secondary characteristics detectable by other senses, blind respondents also mentioned certain concepts that served as secondary indicators of the visual distinctions that primarily defined their understandings of race. Biology, or the idea that race reflects natural differences between racial groups, is one example. Some sighted respondents also mentioned biology. But what is striking is that while sighted respondents mentioned biology in rather broad anthropological terms that emphasized the existence of four or five different types of human groups, blind respondents who discussed biology did so through the specific language of genetics. For example, Jon defined race first by skin color and second by genetics: “There’s Caucasian, African American, Hispanic, and Asian. And that’s in terms of skin color—[the] different skin pigmentations. And there may be some genetic markers of some specific race.” Molly defined race as “large groups of people with some sort of identifying trait. I guess it’s genetic.” And Matthew noted that he “think[s] of [race] as one of several gene pools that we all spring from.” This genetic understanding of race even affected some blind respondents’ own identity, with Timothy saying that he identified as Caucasian “because that’s what I am. Biologically and forensically, that is an established fact. And you cannot deny an established fact.”

The fact that biology plays a secondary role in understanding race is not surprising; biological understandings of racial difference have a long history in the United States that persist despite the popularity of social constructionism.23 But why this has expressed itself specifically as genetics among blind respondents in a way that is not observed in the data from sighted respondents is puzzling. Perhaps it reflects a tendency among blind respondents to point to evidence of biological difference at the molecular level that no one can easily observe, while sighted respondents might assume that visual cues are self-evident proof of biological difference and thus need no further explaining.

Ancestry emerged as another conceptual secondary characteristic of race that both blind and sighted respondents share. While visual cues shape their concept of race, geography and ancestry help give race a bit more substance. Rachel discussed the relationship between skin color and ancestry: “I think skin color is attached to an underlying group of people. So, people with darker skin are typically from Africa, that sort of thing.” Note the primary association of race with skin color—a visual cue—and then ancestry as a secondary matter. Amanda took a similar approach: “It seems like what most people think of as races are national ethnic distinctions that are marked by skin color differences, so Caucasians as a general rule tend to have a different skin color than people of African descent and then people of Asian descent are classified as being in a different category.” More importantly, ancestry played a significant role for several blind respondents’ own racial identity. Kitty, in a commonsensical manner, said that she identifies as Caucasian because “well, that’s what I am. . . . All of my family that I know is of European ancestry, so that was just natural to label me as White.” Benny identified as White for the same reasons: “Because that’s what I’ve been told that my parents and all our ancestors were.” Similar dynamics were present for blind racial minorities, as Tim said that he identified as Black “because my family is of African descent.” But again, it is important to understand that despite such strong ties to ancestry or geography in respondents’ own racial identity, the visual aspects of race were often embedded in these articulations and continued to play a primary role. For example, Crystal said that she identifies as Caucasian “because my family is light-skinned and is from Poland—Polish, Irish, and English descent.”

As we tie these threads together, what becomes apparent is that the ability to see the markings that define racial boundaries is neither necessary nor sufficient in explaining the strong association of race with visual cues. If blind people define and react to race in primarily visual terms, then the empirical evidence begins to poke holes in the assumption that the salience of race—its striking nature, its perceptibility, and its importance—stem from its obvious or self-evident character. Something much deeper is at play. Rather than being obvious, could there be an underlying social process that gives visual understandings of race their significance?

Are There Any Differences Between the Way Blind Minorities and Blind Whites Understand Race?

For the most part, the racial identity of respondents played a more important role in how they understood race than the ability to see. Specifically, the perspectives of minority respondents were quite similar regardless of whether they were blind or sighted, as was the same for White respondents. For example, blind White respondents and sighted White respondents both shared a high degree of transparency in their concept of race. Similar to the previously discussed transparency found among sighted White respondents, blind White respondents also understood race to be something that people of color had, not themselves. That is, White is the default while race is something that applies only to people of color. For example, Kitty, a blind White female, said, “to me, being White is fairly meaningless.” Kenneth, a blind White male, similarly noted that the first thing that comes to mind when he thinks of race “is probably a Black person,” suggesting that race is an attribute that minorities have and not Whites. Many blind White respondents voiced a similar perspective about being White, in that they did not think much about it and did not afford it much meaning. Race only became meaningful when talking about racial minorities. Steve, a blind White male, offers a typical example: “I don’t think of the White race as much or the Caucasians [as a race]. If I hear the word race, I would picture an African American.” Similarly, Wanda (also blind and White) said that she thinks of race as “a group of people who have a different background from White people.” White blind respondent Roger shared this sentiment, saying that when he hears the word race, “I think of individuals who are different from myself. I’m Caucasian. And I think of African Americans, Hispanics, and Asians. . . . I think of people who are different from myself in terms of the color of their skin.” Therefore, being blind does not mitigate the tendency, identified by Barbara Flagg, for Whites to think transparently about their race. On the contrary, both blind and sighted minorities largely viewed themselves as having a distinct racial identity. Far from being something that other people had, race, in terms of being a minority, is who they are.

Another perceptible difference between the responses from blind Whites and blind minorities is the extent to which blind Whites would use their physical disability to analogize to the social disabilities often faced by racial minorities as a result of their skin color or other visible traits. Several blind respondents who identified as White made this analogy, compared to zero blind respondents of color. For example, Alexis, a blind White female, said,

You know that there were people in this world who actually thought that the color of somebody’s skin was significant enough for them to make life difficult for people. Which I thought was terribly unfair. And I identified with this because people made life difficult for me because I was blind. And I think that’s mainly why I identify with the struggle for civil rights. Because the struggle to have an identity as a person who’s blind and the struggle to have identity and rights and so forth as an African American or as a person of color [are] somewhat the same.

Many White blind respondents shared this perspective. Denise, a White female, said, “I can really identify with somebody who is racially different because a lot of blind people, especially totally blind people, have a lot of stereotypical assumptions associated with them.” Manny, a White male, similarly said, “I think that the blindness thing lets me understand what it is like to be in a minority group. Because being blinded, there aren’t that many blind people in this country, so I can identify with folks that aren’t necessarily in a major societal group.” For some, this seemingly parallel discrimination faced by racial minorities and disabled individuals affected how they expressed their own racial identity. Crystal said, “I identify as Caucasian. But I don’t feel like I fit in the classification of the Caucasian middle-class woman. Because of my own . . . oppression as a blind person. I had a [White blind] friend say that he identifies and calls himself a third-world Caucasian. And maybe that’s how I feel.” In this sense, being blind limited the sense of privilege that Crystal associated with Whiteness as a racial identity, leading her to feel “less White” and to assume a mitigated White racial identity that she articulates through an assumed third-world status. Duke, a White male, shared this feeling of mitigated Whiteness:

I’ve never felt really a part of [the White] group. I’ve never felt like I was really empowered because I was blind. I have a job, I support my family, I do all right, but I never felt like I was making as much money as I might have if I’d been able to see. And I also think that really that’s not the big issue. The big issue for me is that, as a blind person I think that I encounter a lot of the preconceptions, prejudices, and assumptions in my life that a Black person would encounter. And in terms of people assuming, “Oh, they’re going to rob me” or “Oh, they’re poor,” or “they’re homeless,” or “they’re mean”—that might be the kind of assumptions that might come to mind when I think about the stereotypical assumptions about a Black person. Whereas me, it’s like, “Oh, that blind guy can’t do a thing. I don’t even know how he can walk down the street. He must not have a job. How does he get dressed in the morning? Who feeds him?” Those would be the kind of assumptions that people have about me. . . . So, I guess in some ways I can identify with people that tend to have issues around race in terms of blindness, if that makes any kind of sense.

This is a striking comment in that it highlights how blindness can lead some White people to disengage from their racial identity because they do not feel that they are able to partake in the full privileges of being White; blindness confers a discriminatory experience akin to being a racial minority. Steve, a White male, even notes that “some [blind] people call sighted people sighties,” which is a seemingly derogatory term to refer to sighted individuals that mimics some of the derogatory terms some racial minorities use to refer to what they see as their oppressor. Yet it is important to acknowledge the presence of variation in the sample, as some White respondents used their disability to support a colorblind approach to race. Tara, as an example, said, “It’s hard for me to understand that skin color could be such a huge thing, because my attitude is that blindness is not a huge thing at all. Blindness is a nuisance. And if blindness is just a nuisance and not anything more—which I don’t think it’s more than just a daily problem—how could skin color be such a huge thing?” Nevertheless, while this “blindness as a racial experience” analogy was a sentiment expressed by some blind White respondents, none of the blind minority respondents equated their racial identity with their disability. Indeed, the trend among blind minorities is that they talked about race and blindness as completely separate experiences and identities.

These data provide the initial contours of a point that contradicts prevailing theories of race: individuals who have been totally blind since birth have just as strong a visual understanding of race as sighted people. This point demonstrates that the capacity to understand race—and to have a visual understanding of it—does not depend upon the ability to see. This calls into question the self-evident nature of vision to prevailing theories of race and suggests that broader practices outside of vision play a significant role in shaping its visual salience. But what types of practices constitute a visual understanding of race for blind individuals? This question is explored in the next chapter.
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Visualizing Race, Racializing Vision

JULY 8, 2010. AS A BLACK MAN BORN AND RAISED IN OHIO AND LIVING in the San Francisco Bay Area, I found this day to be momentous.

At 4:00 P.M. local time, I turned on the television to listen to the Johannes Mehserle verdict. Mehserle is a White former police officer for Bay Area Rapid Transit (BART) who shot and killed Oscar Grant, a young Black male. In the early hours of New Year’s Day 2009, Mehserle, along with a few other BART officers, responded to reports of a fight at the Fruitvale BART station. Grant and a few others were dragged off the train by BART officers and subdued. According to filings by the Oakland police, Grant was placed face down on the platform with both hands behind his back; one officer had his knee on Grant’s head and back. After a brief struggle to contain Grant, Mehserle stood up and straddled the young man, pulled his pistol, and shot Grant in the back. Grant was pronounced dead a few hours later at a local hospital.

Several bystanders captured Grant’s detainment and shooting on video (see Figure 7), which played on an endless loop in the days following the shooting. In many ways, this was the twenty-first-century version of the Rodney King beating, where video evidence showed a uniformed police officer treating a young Black male with violence and force that, on its own terms, seem disproportionate to any threat or resistance put forth by the victim. But, this time there was no “can’t we all just get along moment.” Though it was brutal, King survived his beating. Grant, on the other hand, was dead.

Days later, Mehserle was arrested and charged with murder. The Alameda County prosecutor’s decision to charge Mehserle with murder came as a surprise to many. The San Francisco Chronicle noted that the murder charges represented “an extraordinary decision[;] several legal experts said they could recall no other instance of a police officer in California being charged with murder for an on-duty incident.”1 During the trial, Mehserle’s defense relied heavily upon an unusual claim: that he meant to reach for his Taser gun to subdue an uncooperative Grant yet somehow accidently drew and fired his pistol, leading to the fatality. The jury ultimately rejected the prosecutor’s murder charges and only convicted Mehserle of involuntary manslaughter. This was a clear sign that they accepted the defense’s argument that the shooting was simply an unfortunate accident.
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FIGURE 7. Image from bystander video of the Oscar Grant shooting. Source: KTVU-TV.

Mehserle’s jury did not include any African Americans. But sentiments in the Black community were quite clear. While many Whites and non-Blacks readily accepted Mehserle’s claim that this was all one terrible mistake in the otherwise legitimate pursuit of law enforcement, Blacks were more likely to see something different. They saw an execution, one that was captured on video for the world to see on YouTube. Yet twelve jurors were blind to it in their deliberation. Within minutes of the verdict’s announcement that July afternoon, thousands of frustrated people began gathering in downtown Oakland for what would eventually erupt into protests and rioting unlike anything since the Rodney King verdict.
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FIGURE 8. “The Decision.” Photo by Larry Busacca, Getty Images Sport.

Shortly after the verdict’s announcement, another race-infused melodrama was taking place on the other side of the country in the affluent Greenwich, Connecticut, suburbs. LeBron James, the self-proclaimed “King James” and world’s greatest basketball player, entered free agency at the end of the 2010 season. Raised in Akron, Ohio, and having gone straight from high school to play professional basketball for the nearby Cleveland Cavaliers for seven seasons, the sports world had waited for months with baited breath for James to make what has become infamously known as “The Decision”: whether to stay in Cleveland or join another NBA team. James decided to announce his decision in a remarkably unorthodox way: a live, one-hour primetime special on ESPN (see Figure 8). As helicopters began showing crowds gathering at 14th and Broadway in downtown Oakland to protest “The Verdict,” I switched channels to watch how “The Decision” would unfold.

With the now iconic phrase “I’m taking my talents to South Beach,” LeBron James turned the sports world upside down. Having spurned his hometown, blue-collar Cleveland fan base for Miami’s glitz and glamour, James became what many then-called the most hated man in professional sports. James’s Q score (a measure of professional athletes’ popularity) plummeted: only 14 percent of people viewed him positively (a 41 percent drop from a January 2010 poll), while 39 percent viewed him negatively, which represents a 77 percent drop from before “The Decision.”2 But in Cleveland, “The Decision” not only took the narcissism and self-indulgence of reality television to unprecedented levels, it was experienced as a personal affront. One of “their own” had essentially jilted them in front of nearly 10 million viewers. (“The Decision” was the third-most watched television show of 2010; one in four homes in Cleveland tuned in.3) James was viewed as having given up on bringing Cleveland a championship and deciding that he was better off in a big city, which, in the midst of an economic recession that has been particularly challenging for midwestern post-industrial towns, made a bad situation even worse. In short, Cleveland fans felt angry and humiliated. This partly explains the images coming out of Cleveland in the hours following the broadcast that had a borderline lynch mob sentiment: women screaming, burnings in effigy, and people milling around the streets in anger (see Figures 9 and 10). But all because a man decided to switch basketball teams?

Outside of being young Black males, Oscar Grant and LeBron James have little in common. Grant was a twenty-two-year-old supermarket butcher struggling to stay afloat on the streets of Oakland, while James is a global icon with aspirations of becoming the world’s first billionaire athlete. But on this summer day in July, their public images—ESPN’s coverage of “The Decision” and the subsequent fallout in Cleveland along with the Mehserle verdict, its reiteration of the Grant shooting video, and the postverdict Oakland riots—intertwined as melodramatic race spectacles that speak volumes about the state of race and race relations in what many have claimed to be a post-racial society.4 Jonathan Markovitz describes racial spectacles as follows:

Massive media events in which virtually every type of communication technology and every sector of popular culture is involved in disseminating influential representations of race to national audiences [that] function as instruments of socialization: they provide the occasion for the closest thing we have to national dialogues about race, and therefore play a central role in national processes of “racial formation,” in which categories of race are continually contested and reconstructed.5
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FIGURE 9. Cavaliers fan screaming after hearing James’ “Decision.” Source: Plain Dealer/Landov.

Thinking about “The Verdict” and “The Decision” as parallel race spectacles is important for understanding how such media images reflect racial attitudes that often go unspoken in a modern world where norms of political correctness often bury such conversations. But they also reproduce these sentiments by imbuing the public with racial images that act as a shared narrative that congeals a collective racial consciousness while providing a common reference point for public understandings of race.6 As isolated instances, “The Verdict” and “The Decision” appear as disjoined phenomena in two wholly separate social and political spheres with no relation to one another. But viewed together as spectacles of racial formation, we begin to see how each outcome—Grant’s killing and the jury’s unwillingness to convict Mehserle for murder, as well as James’s status as a villain for essentially changing jobs—are both mediated by and understood through particular understandings of race.
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FIGURE 1 0. Fans burning James’s jersey after “The Decision.” AP Photo/Akron Beacon Journal, Phil Masturzo.

Markovitz reminds us that “spectacles do not have inherent meaning, but can be interpreted in varying ways and used for contradictory political purposes.”7 The fascinating thing about the race spectacles stemming from “The Verdict” and “The Decision,” and the point of connection with this book, is that individuals’ perception of these spectacles—the Grant shooting as an accident versus an execution, LeBron James as a villain versus being just another guy switching employers—depends heavily upon their racial subject position. And with regard to these twin spectacles, Blacks and Whites viewed these two sets of images in profoundly different ways. For example, a poll conducted by a Bay Area television station showed that Blacks were more likely to think that Mehserle should have been convicted of a more serious crime.8 Yet shortly after “The Verdict,” hundreds gathered in the largely White Bay Area suburb of Walnut Creek to protest Mehserle’s involuntary manslaughter conviction as unduly harsh; they believed that Mehserle was innocent of all charges.9 The same type of divide exists for “The Decision.” Remember James’s plummeting Q scores? Things look a little different when you break the numbers down by race: among Blacks; his negative Q score declined only slightly, from 14 to 15 percent, after “The Decision.” While many Blacks did not care for how James announced his departure in a reality-TV, “look at me” manner, they did not necessarily hold it against him. In discussing the relevance of race to the harsh criticism pointed at James, sports journalist Michael Wilbon notes:

Race is a factor in everything, or virtually everything. Black folks and white folks—this shouldn’t come as a great shock—don’t see this in the same way. For the most part, black folks who don’t even like the way that LeBron went about this, see young black men deciding where they are going to play. Their futures. As opposed to older white executives trading them around, moving them around like pieces on a chess board. [Blacks] see that as a good thing. Maybe not all white fans . . . see it that way. But race is definitely involved. . . . This is what a lot of black folks like. We have control over this process now, not exclusively you [i.e., Whites]. . . . The vitriol, some of the ugliness that has been directed at LeBron is so over the top. What goes into this? What goes into this reaction? Not “I’m disappointed.” Not “I’m angry.” But “I hate you”? There’s something else there.10

Wilbon’s comments allow us to see the racially formative symmetry between these two seemingly unconnected spectacles as being the perceived legitimacy of power, control, and authority exercised by and denied to Black males. The reasonableness of these actions—literally, whether one sees these series of publicly disseminated images as legitimate or not—is experienced as objectively knowable, measured by characteristics external to the racialized subjects. The surface level conversation pertaining to the Grant and James spectacles is that Mehserle’s actions would have been just as legitimate had Grant been a White Silicon Valley engineer and that Steve Nash would have received the same treatment as James did if he announced the end of his free agency in the same way. But, “The Verdict” and “The Decision” highlight how individuals’ racial positioning shapes how they understand the legitimacy of the power exercised over Grant and the power exercised by James. For example, Mehserle’s supporters often point to Oscar Grant’s past criminal record—which includes resisting arrest—as evidence that Grant had a history of not obeying police authority, that he was resisting arrest at the time of the shooting (despite any contrary evidence presented by the video), and that he put himself in the position for this accident to happen in the midst of a chaotic moment that Mehserle and other officers were trying to control.11 From this perspective, the authority exercised over Grant leading to the shooting was not illegitimate because Grant was a “thug.” And those who support James often point to the implicit and, at times, explicit attitude among Cleveland Cavaliers executives and fans that James’s decision to leave Cleveland was illegitimate because they somehow owned him. In the hours following “The Decision,” Cavaliers owner Dan Gilbert posted an open letter on the team website using terms such as “disloyal,” “cowardly betrayal,” and “deserted,” suggesting that the authority that James took to choose a different team was an illegitimate breach despite James’s status as a free agent.12 For many Blacks, such as Jesse Jackson, Gilbert’s “feelings of betrayal personify a slave master mentality, LeBron as a runaway slave.”13 Thus, what can be seen through these two race spectacles is a consistent narrative of racial subordination that reflects and produces a mainstream sentiment legitimizing police brutality and delegitimizing Black self-empowerment, further rendering the Black male as a social pariah.

Less than a year later, on the evening of June 11, 2011, LeBron James and the Miami Heat lost in game six of the NBA finals, leading much of the sports world to delight in his failure. Just a few hours later, Johannes Mehserle was released from prison.

.   .   .

Analyzing visual spectacles such as “The Verdict” and “The Decision” helps us understand how the racial meanings taken from these images depend significantly on one’s racial positioning; individuals’ racial background and experiences literally shaped what they saw. The spectacles coming out of this one day in July 2010 highlight how a seemingly post-racial society is still imbued with certain ideas concerning Black male authority that trace back to the days of slavery. Akin to what Russell Robinson describes in a different context as perceptual segregation, images that on their surface appear as objective renderings of some freestanding reality gain meaning, coherence, and perceptibility through a lens constituted by individuals’ own racial subjectivity.14 This is consistent with the social construction of race literature to the extent that it highlights how race is not a stable entity, buts shifts across time, place, and social context. But only by jointly analyzing the social dynamics coming from these spectacles can we distill a deeper narrative on race, authority, and legitimacy embedded in yet often hidden from mainstream racial discourses.

But let’s push this idea a bit further. What about the very basic ability to see race? Probably the most fundamental and least examined aspect of American conceptions of race is that it is what we see, and that mere visual perception provides an obvious, objective, and unmediated way to ascertain human difference. Visual cues are seen as the glue that gives race its coherency. Indeed, this is part of the common sense of race: regardless of whether we attribute meaning to racial categories (and we often do), they are thought to be self-evidently known and defined by what is seen. The inordinate attention we pay to rather fine distinctions in skin tone, hair color, or body shape are thought to be obvious, objective, and thus “evidence” of basic human difference. This perspective strongly implies that race could not be as significant an organizing principle in society but for these perceived stark differences in human bodies.

However, just as the salience and perceptibility of race spectacles such as “The Decision” and “The Verdict” are produced by social contexts of past and ongoing race relations, so too is the rudimentary and often overlooked process of seeing race. The preceding chapter discussed interview data collected from blind and sighted individuals showing that blind people have a visual understanding of race. Contrary to widespread presumptions that race can only be visually salient and meaningful to those with sight, these data show that blind people have a visual sensibility regarding race that is not unlike that of sighted individuals. This chapter delves deeper into the data to uncover the social contexts and practices that, akin to yet distinct from the meaning making and attachment processes latent in constructionism, produce this visual understanding of race. Qualitative research with blind people regarding their understanding of and experiences with race fleshes out the micromechanics of race, in terms of the everyday social interactions that give rise to the very ability to see and experience race as a coherent, obvious, and stable trait. This comparative approach utilizing blind and sighted respondents provides the methodological backdrop from which to go beyond the presumed visual obviousness of race to piece together the social and human interactions that produce this visual salience rather than assuming that it is merely observed. In short, just as social practices produce different racial meanings as exhibited in “The Verdict” and “The Decision,” this chapter shows how similar social dynamics also produce the very ability to see race in particular ways. This raises significant challenges for social and legal conventions premised upon the assumption that race is visually obvious. These consequences are the subject of Part 2. But for now let’s examine the productive forces that constitute and give rise to the visual salience of race.

“There Was a Line There That You Shouldn’t Cross”: How Blind People Come to Understand Race Visually

Social Practices

In addition to showing that blind people understand and experience race primarily through visual cues, the interview data also highlight the key role played by social interactions in giving rise to blind respondents’ visual sense of race. The blind respondents who articulated a visual understanding of race linked it to early socializations during childhood and adolescence by friends and family members. These people went out of their way to not only make sure blind people knew the social importance of race and all of the rules, norms, and meanings that go along with it, but also that they thought visually about race so that human difference would be experienced as a fundamental lens through which to view the world. But the practices behind this race socialization are not unique to blind people. Everyone is subjected to them. Blind and sighted people are part of the same social fabric that directs individuals to pay inordinate attention to visual markers such as skin color, through which people organize their lives. This process is effortlessly transparent for sighted people, whereby racial knowledge becomes articulated as visually obvious. But the process takes a bit more work for blind people, who are detached from the ability of vision to entice them into uncritically reducing race to what is seen. Blind people are uniquely capable of discussing the social practices that give the visual cues associated with race an obvious feel. These are the same social forces that give visual understandings of race their coherency to the sighted, yet they remain hidden due to sighted individuals’ overemphasis on visual fields. It is in this sense that sighted people are blinded by their sight.

Interviews with blind people help describe the social practices that produce their visual understanding of race and, at the same time, unearth the same type of practices that give salience to sighted individuals’ understandings as well. Mitchell said that despite being totally blind since birth, the first thing that comes to mind when he hears the word race is “people of different skin colors.” He said that the visual aspect of race became significant for him through learning: “I guess it’s learned. You learn the differences; you learned that there were different races, that there is a Black race and there’s a White race.” Thus, as Mitchell emphasizes, race became visually striking for learned rather than self-evident reasons. Pat described this process a bit further, saying that skin color became a defining characteristic for her as a blind person because “that’s what people talked about when I was little and [when] I was first introduced to people of races other than my own. They used terms that had to do with skin color.” Visual cues transmuted through friends and family became part of the respondent’s racial lexicon, where visual cues were linguistically prioritized over other aspects of race in early childhood conversations. But socialization does not only impact language. It also shapes the underlying meanings that are given to these racial labels. Maurice recalled the first time he began to understand race differences at around age four:

We owned a farm and raised some livestock on it. And so we would go down there to feed the animals and do work around the property. And there was a lady that I would see sometimes down there talking to my parents, and she sometimes would talk to me. And I don’t remember not knowing her. But I always . . . I remembered thinking she talks differently. She talks different from me, or there’s something unusual about her voice. And I didn’t associate her voice with being Black until I was maybe four years old. And the way that happened is that I was at a neighbor’s house one day. And that neighbor had a [maid] who was a Black woman. I didn’t know this at the time. But she was helping her in her kitchen. And she had some plumbing work done. And in the process of that, they had removed the little drain springs and so forth from the sink.

And you had to be careful to not let things—utensils or whatever—go down the drain because there’s this big hole there. They’ve left it that way so she could use it until they came back to finish. But anyway, the lady that was helping my neighbor let a dishrag go down the drain. And the neighbor said “that lame”—and she used the N word—“let my dish rag go down the drain.” Well, as I say, I’m four years old, and I had heard that particular word. But I didn’t really know [what it meant]. . . . At that time, I did not relate a racial name or a given name to any given race. So at that time, I’m sure I did not know the meaning of the word race. I just didn’t know that.

I left my neighbor’s house and I went home, and I did not know that this woman that lived next door to our property at that time had come up to help mother do some things. And so when I went in, I repeated what I had heard my neighbor say about the person that let the dishrag go down the drain. And of course my mother just goes into a [fit, telling me] “don’t say that.” Well, the lady who lived next to us very quietly said to me “nobody ever told you that that’s the name that some people call me?” And that’s how I found out that [she] was Black. And that’s what I associated . . . that’s when I first associated the way that she talked with what other people saw. . . . That’s my first memory of associating that what I was hearing as an unusual speech pattern and so forth with a person being Black. . . . It did make me aware of that difference. . . . I’ve always been told that I was White. And [this experience] sort of magnified some of those differences for me.

This narrative highlights how a racial slur and its subordinating meanings shaped the respondent’s notion of racial difference in a manner that started to give value to the visual distinctions separating the races. Socialization occurs when a person’s behavior—here, cursing a Black person through use of a racial slur for letting a rag go down the drain—connects with a distinction that Maurice could perceive (voice) in understanding the subordinating relationship between members of his own race and Blacks that is typically governed by the visual appearances of these groups. His initial perception that a group of people talked differently is subsequently racialized in a manner that denigrates the group through a slur that presupposes their inferiority. And this experience connects with the ever present notion communicated to him by other social interactions that visually obvious physical differences are what separate “us” from “them.” He notes that “it was about that same time that I began to notice some of the other barriers that were there for non-White people in the area that I was growing up.”

Being able to identify society’s poor treatment of racial minorities and recognizing that this pejorative attitude is rooted in visual differences is a key means through which the distinctions that blind people can detect (voice, smell, etc.) are changed into a visual significance that they cannot directly perceive but recognize due to other people’s behaviors. Cognitively, race therefore takes on a visual significance for them too. Liam provided an example of how this process works:

I began to be educated by people around me. For example, I might be talking to someone, and I would not necessarily know [their race] because I’m not looking at them. As far as I was concerned this was just a person, and someone would then come to me, and let me know that this person had been of a certain race, or color, or obvious ethnic origin which I would not have known. Sometimes [they would] impart information about their assumptions about that person, and how I should or should not behave, or who I should or should not be talking to.

These rules of engagement between different races—how to act, what to say, and what not to say—allow the visual distinctions between races to play a primary role in determining the type of treatment given to various people. This process is strongly tied to notions of status, which are similarly communicated to blind individuals through race. As this chapter discusses some of the social interactions that gave content to these understandings of race, it is imperative to keep in mind that socializing the visual significance of race is an ongoing process that requires maintenance and reinforcement in order to elicit a continued “buy in” from blind people that race is visually significant. Through these social practices, the visual salience of race ultimately sediments as an objective reality for blind people as much as it does for sighted individuals.

Even where race is not explicitly discussed, difference is being asserted in a context where the importance of visual distinctions has already been established and is used to filter social experiences with racial content. An example of this comes from Matthew, who recalls a harrowing moment as a child when norms around racial status (in terms of who can do what to whom and when) were bestowed upon him—almost at the expense of his mother’s life:

From about third to seventh grade, one of my friends was this girl [Jane Smith] that was Black. And her mother and my mother worked together on many of the school fundraisers, the fashion shows and these kinds of things. And her husband was a doctor. He was a surgeon. Very fine surgeon. Well, it was around Christmas 1969, and in those days there were no HMOs. There were no twenty-four-hour automated emergency response doctors. You had your local doctor who had his local office. And if he went on vacation, he was on vacation. We never went to the emergency room or something. There was no sort of backup. So we had this family doctor who’d been our doctor.

My mother had what we thought was the flu and she had been sick for several days and the doctor was on vacation. And we were having a Christmas party, and my mom said we should still have the party even though she couldn’t [participate]. To make a long story short, somebody took a look at her and said to my father, “She’s in bad shape. There’s something more wrong than just having the flu. She needs a doctor.” And my dad said, well [our doctor] is away. Who am I going to call? So my mom said, “Call Dr. [Smith].” And my Dad said, “Well I can’t call him. What would people think if this Black,” . . . you know. So finally I got the phone and I called and I spoke to Mrs. [Smith]. And I told her what happened. She said, “Dr. [Smith] will be over there in five minutes.” And sure enough, he comes in. He takes one look at my mother and starts calling an ambulance. And he says to my Dad, “If I’m right, she’s got some kind of bowel obstruction. She’s got to be operated on.”

And so they take her to the hospital. And we go in. And most of the people who are waiting on her are Black, you know the attendants and [others]. I got this from conversations with my Dad. Their skin color. But there was some anger. There was this weird thing. My mother was always treated very well by people. People liked her. She’s very attractive. She’s very outgoing. And my Dad is very well liked. [Yet] there was this really weird kind of tension. And I couldn’t figure out why. And at one point I’m sitting and I overheard this woman, I think she was a nurse or an orderly, saying, “Imagine that! Imagine a White woman having a Black man cut her down there!” The operation had to be just below, you know, sort of in a private area. And [the nurses and orderlies] were all sort of agreeing about this. And it was just weird because it was almost like Dr. [Smith] was doing the wrong thing. You know what I mean? He is saving my mother’s life. It really stuck with me.

Sure enough, there was an obstruction and he’d saved her life. And when our family doctor came back, he said the same thing. He said, “You know, if [Dr. Smith] wasn’t such a good surgeon, [things might have turned out differently.]” In fact, my Mom died for a minute [during the operation]. They thought they lost her. And they got her back. So anyway, [this] became just a very, very pivotal event in my life.

The father’s hesitancy and discomfort with a Black man operating on Matthew’s mother, along with the staff’s shock by the intimacy of this operation, reaffirmed a notion of racial status on what was then a very young and impressionable mind: Black people do not operate on Whites, and White women certainly do not expose their private parts to a Black man—even if he is a surgeon trying to save her life. This is the function of Matthew’s father telling him that the nurses and attendants were Black; the tension he felt was due to a crossing of visually significant racial boundaries that confer important status relationships. Their rigidity reflects the harshness of race socialization and the salience that a racial code of decorum based on phenotype can have on society—even for those who are blind. When such drastic circumstances are barely capable of breaking through a code where race defined by visual appearance structures how people relate to one another, it quickly becomes apparent as a broader sociological point that the significance of these racial markings do not depend on the ability to see them. What we learn about race and vision from instances such as this is the subtle ways in which preexisting social arrangements structured by race are imparted to blind individuals to shape their developing visual sense of race.

Yet this was not the only life-and-death story connected to race and blindness conveyed by a blind respondent. Pauline recalled an experience from a camp that she went to as a young adult:

There was a [blind] person named [Viola]. She went swimming in the pool and she started drowning. Apparently she couldn’t swim that well or whatever. And she was Jewish and there was this [blind] Black fellow named [Jamal]. He was a very nice person. He was always helping people, and he jumped in and went to save her and get her out of the pool. . . . Her head [is going] in and out of the water. You could hear her having trouble. And she’s saying “I don’t want you to touch me. I want you to get away from me.” And it turned out that she knew he was Black, and she didn’t want to have any contact with him even though he [was] about to save her life.

Viola was ultimately rescued by other camp counselors. But what we have here is a blind White person who would, quite literally, rather die before being touched by a Black person who could rescue her. How does this happen? How do racial boundaries, premised upon visual differences that Viola could not directly appreciate, nonetheless become salient to the point where someone would risk death before crossing racial boundaries in what is perceived as a socially unacceptable and personally revolting manner? The actual “work” of race socialization does not simply happen through dramatic experiences such as Matthew’s or randomly express themselves in situations such as those recalled by Pauline. Rather, they are produced through everyday social interactions that largely go unnoticed yet accumulate over time to shape the racial perspectives of individuals and give rise to visual understandings of racial difference. Although blind people cannot directly perceive these visual cues, social practices inculcate a “faith”—reminiscent of 2 Corinthians 5:7, discussed in the Preface—in their existence, salience, and significance that orients how they “walk,” so to speak, in their lives. It is this social process producing the visual significance of race that is parallel to those who are sighted, yet remains hidden from them due to the seemingly self-evident salience of visually perceived differences.

Yet the reach of these types of race socializations also extended to the realm of defining appropriate day-to-day behaviors, in terms of creating boundaries pertaining to “what White people do” and “what Black people do.” Walter provides an illuminating yet subtle example: “I’ll never forget the first time that my grandmother decided to cut a watermelon round, instead of in wedges. Great-grandma wouldn’t touch it, and we asked her ‘Why won’t you eat it?’ [She responded:] ‘Oh, White people don’t cut it that way.’” This is a particularly interesting example in that Walter, as a blind person, could not directly perceive the visual distinction between Whites and non-Whites but could feel the difference between round watermelons and wedges, which can then reaffirm the salience of the visual (and seemingly behavioral) differences underlying his great-grandmother’s refusal to consume watermelon slices of the wrong shape. Thus, even the routine daily practices of how to eat food can become racialized to give substance to blind people’s visual understanding of race.

Much of the “boundary work” regarding the types of interactions that are appropriate between people of different races happened through romantic relationships and the prospects of interracial dating. Several blind respondents recalled intense experiences when friends and family members went through extraordinary measures to ensure that they understood that certain types of relationships were off-limits due in large part to a racial difference that is visually striking. Much of this “work” occurred at an early age. Crystal said:

I never really thought about skin color until I was about eight years old. I kept talking to my family about my boyfriend. And I brought home a picture of Vince. And my parents said “Crystal, he’s colored.” I said, “that’s colored film.” So they sat down and told me about the races and the differences. And I was very, very angry and cried and scraped off all the gloss and obliterated the pictures. And I went back the next week to talk to Vince and told him we can’t be boyfriend and girlfriend anymore.

Based solely on a picture of Vince, Crystal’s parents enforced this boundary to instill a racial sensibility that is particularly sensitive to the visual distinctions between races and how it is inappropriate to project that image socially—a White girl with a Black boy—even though she has no direct appreciation of the visual difference or why such an image is troubling. Crystal was far from the only blind respondent to come to a visual understanding of race through family members patrolling interracial intimacy. Heidi recalled a particularly interesting interaction with her mother:

I met this boy in school and I decided—I was like in second grade—[that] I was going to marry him. So I told my mother that I was going to marry him, and she said, “Well, do you know what color he is?” I said, “Well, no. What difference does that make?” She says, “Well, because you’re White and he’s Black, then you’d have polka-dotted children.” Which is probably an absurd thing to say, but she would say anything to a blind kid, I guess. And I still couldn’t understand why that mattered, but I guess it stuck with me because it told me that there was a line there that you shouldn’t cross. I was on one side of it and Black people were on the other side, and I didn’t feel anything bad about them. I just knew that there was that line there, that sort of invisible separation. [emphasis added]

The separation that was invisible to Crystal suddenly became visible in terms of significance and salience through this social interaction. This boundary work with regard to interracial relationships often continued into adolescence and young adulthood, similarly reproducing a visual sensibility of the salience of race among blind respondents. Such boundary crossing becomes a more serious social threat as individuals age, approach adulthood, and increasingly have more adult-like romantic relationships. Shauna recalled this instance from middle school:

A boy actually asked me to go to a dance and I was thrilled. I was like, wow, you know. And I went up to my mom and I was like, “Darien asked me to the dance,” and she was like “Darien who?” And I told her Darien somebody or other, and there was this long pause. Not a long pause but a pause. And she was like, “Well, Shauna, you don’t want to go with him.” And I asked why. I don’t remember her reply, but it was just something like I knew that she highly disapproved of me going with Darien and I didn’t go.

Molly had a similar experience with her mother:

The first time I went out on a date, it was with another blind person. We’d met. And I didn’t know if he was Black. It hadn’t come up. And we talked on the phone. And so he invited me out to go to a movie with him and his brother and his brother’s wife. So they had a car. And my mom wants to know if the guy is Black. I’m like, “I don’t know. Never asked him. It didn’t come up.” And she said, “Well, if he’s Black, you’re not going.” I’m like, “Well, wait a minute. You mean this guy is going to come to the door and you’re not going to let me go if you see he’s Black?” And she goes, “Yup.” And it didn’t come up because he turned out to be White. So, I mean [my mother] definitely had some lines that she didn’t want crossed. And that was one of them.

But what is particularly interesting is how this type of boundary work extends into the adult lives of some blind people, with complete strangers often trying to maintain what they see as the appropriate relationship between Blacks and Whites. Pauline, a White woman, recalled an example of how the boundaries are monitored and patrolled by random people who are neither friends nor family:

One time I had a Black friend visiting my house. . . . The superintendent of our building who lived next door to me, rang the bell, came over, and says, “Are you all right?” And I said, “What do you mean, am I all right?” He says, “They saw a Negro come into your house.” I was so embarrassed. I mean, it was so traumatic to know that this person was hearing this question being addressed in this nasty way. I said [to the superintendent], “This person happens to be somebody that I love, and you have a lot of nerve to question it in any way. I want you to get out of my house.”

It is tempting to think that such intense boundary work from a relative stranger that reconstitutes and reaffirms the visual significance of race is a product of the distant past. But Brianne offered an example that occurred six months prior to this 2009 interview:

I was at the mall and the person that was with me [to help with shopping] happened to be Black, and some lady came up to me. The guy went down the aisle to get something for me, and this lady walked up to me and said, “Pardon me, but do you know your husband is Black?” And I said, “My husband is not Black.” And I said, “How would you know that? My husband is not even here!”

But in addition to daily practices such as eating watermelon and patrolling the boundaries of appropriate human relationships, other aspects of everyday life were filled with racial content so that blind respondents could sense the significance of the visual distinctions they could not immediately perceive. Space and property became important boundaries of racial decorum, in terms of conveying notions of racial difference by emphasizing the spatial distinctions of each group’s residence and reconstructing this difference as a function of racial minorities’ inherent inferiority that is typically known through visual mechanisms. For example, Matthew, who sensed the tension around his White mother being operated on by a Black surgeon, also remembers “being told by adults in my neighborhood that Black people in the projects defecated on the floors and put it under their beds.” Gerry provided an interesting sketch of how his father drew upon his other senses to instill a race sensibility that drew sharp contrasts between Whites and Blacks:

I was brought up to learn that I was White, of course. And unfortunately I learned that I was White so that White could be contrasted with Black. One of the first memories I have of learning about race was driving with my father downtown. And he said, “Do you smell that smell?” and indeed there was a smell. And I said yes. And he said, “That’s the smell of nigger town.” And I didn’t know what that meant. But he was perfectly glad to tell me. That is where the Negro lived. And then he began to describe all the stereotypes with being a nigger, or Negro. At that time, there was supposed to be this difference. If you were pretty good, you were a Negro. Otherwise you were a nigger.

But it didn’t matter. You still weren’t a White person, and that’s the way it was. He would say things like “you know what you smell is partly the way that they keep their houses and their yards and there’s just trash laying all around. But then part of what you smell is just them. They can’t help it.” And then he would go on: “Well, they talk differently because they’re less educated, and they’re less educated because they’re less capable of being educated.” So pretty soon you begin to develop a race identity that kind of says, wow, this is sad for them and sad for us too.

Gerry’s father went out of his way to compensate for his child’s inability to see racial differences by using spatial distinctions (driving from his suburban home to the inner city) and drawing upon other senses (the smell of trash and poverty in urban environments, differences in speech patterns, etc.) to paint a picture that obscures the discriminatory social forces leading many Blacks to inhabit poor social conditions. This casts these outcomes as a function of Blacks’ natural racial tendencies in order to justify Whites’ spatial isolation—typically known as White flight. Timothy had a similar experience, where, as a child, anytime his family would travel from their suburban home into the main city, “They’d say, ‘Well, we’re entering nigger heaven.’ And I thought, ‘What is nigger heaven?’ That was something that just [didn’t immediately register]. . . . What is a nigger? Why are you calling [them] niggers? Why? What’s the deal? I thought, ok [Black people] talked a little different. [But] I just don’t understand this.” Leveraging this sensibility of spatial isolation to convey the significance of maintaining racial boundaries was not limited to curtailing travel outside of one’s own segregated enclave, but also asserted the importance of keeping racial minorities from coming in. Kenneth notes:

My parents, we would be considered probably lower middle income when I was growing up, and the biggest asset that they had was a house. And they were always afraid that Black people were going to move in to our neighborhood, and consequently their major and only asset would lose value. . . . Although my parents were not the kind of people that were vindictive about [race] or were constantly outspoken about it like many of my neighbors were. But, that was my initial concept of race, and it always goes around Black people, since that’s what they were concerned with. . . . I’d like to think that I adopted the demeanor of my parents, and that was to be polite and cordial but not to get too close. [emphasis added]

Vincent was also exposed to understanding the social and visual significance of race through spatial mechanisms:

My parents belonged to a group called [South Sequoyah] Neighbors. And all I knew about them as a little kid was that they put on these nifty picnics every year. They had barbeque and stuff, and I got to eat hamburgers and beans and stuff like that. But the purpose of the [South Sequoyah] Neighbors was to keep Black people from moving into our neighborhood. . . . I asked my Dad, “Why did we join up with these neighbors?” And the answer came, you know, “We got to keep the niggers out of here.”

This notion of tying family wealth and well-being to spatial separation from Blacks was also discussed by other blind respondents as an important mechanism through which their racial sensibilities were shaped. For example, Pam recounted this memory:

I remember this one joke that I heard, and I didn’t understand it, and I just pondered and pondered. One of my dad’s friends . . . I might have been about ten, said, “What’s the most horrible thing that a homeowner wants to hear?” and the punch line was, “Hi! I’s yo new neighbor.” And I didn’t get that joke. But they all thought it was hilarious. And I just remember thinking “I don’t get it.” So I must have asked someone who told me well, that’s because you know that means that the new neighbor was a Black person. And so I just thought . . . wow, you know there’s a real distinction. [emphasis added]

Thus, for Pam as well as many other blind respondents, informal interactions such as these work to constitute this notion of a “real distinction” existing that, in turn, orients their lives. It is through these types of repeated social interactions that visual differences can become fantastically and vividly real—even for those who cannot see. Socialization along other lines of perceptible difference can make imperceptible ones (such as those based on visual cues) seem like common sense. A belief system that race is visually obvious is being structured; its underlying architecture is the aspect of race that is hidden from yet nonetheless binds the sighted community, where race is simplistically experienced as it is seen. The experiences relayed by these blind respondents are not unique to the blind community. Rather, they reveal how all individuals are trained to seek and acknowledge the salience of the visual distinctions that society deems important. Laura offered an example of how she was socialized to “smell” differences between races:

We had this babysitter [named Ellen], and I came down one morning and said [to my Mother], “What are you doing?” She said, “I’m washing the counters.” And I asked, “Why are you washing the counters?” She said, “Well, because Black people smell, and your babysitter was here last night.” And I said, “That’s interesting” and filed that away. So, [Ellen] came the next week, and she was standing with her arm on the counter, and I walked up to the counter, and I sniffed it, and [Ellen] said, “What are you doing?” and I said, “Oh, I’m sniffing the counter, because my mom said you guys smell, and she’s right. There’s a smell that’s different from ours on the counter.”

This example illustrates how difference did not make a difference until the difference was pointed out and racialized, becoming a seemingly intrinsic part of who Black people are as a group in the young mind of this respondent and feeding into the socialization process that the visual significance of race (which remains primary) is perceptible through other means. It would be a folly to limit this experience to the young, impressionable mind of a child; recall Connie’s ostensible ability to smell even the slightest hint of racial difference as an adult. These efforts to construct a race consciousness in which differences are striking and pervasive suggests that it does not take a fantastic leap of logic for these social practices to inculcate a visual sense of racial difference among blind people and make visual cues seem like obvious boundaries among the sighted.

Institutional Practices

Another recurring theme from the data is the way institutions become part of the social practices that constitute visual understandings of race for blind people. Institutional forces have a different scope and effect than the previously described socialization that flows through friends and family members. Institutions provide a broader and more depersonalized context that, when synchronized with the intimate socializations initiated by relatives and friends, can establish a robust mechanism for thinking a certain way about the world.

The example that stands out the most from the data is that of segregated schools for the blind. This is only relevant to the relatively small number of respondents who went to primary and secondary schools in the South prior to widespread desegregation in the 1960s and 1970s. Yet these cases powerfully demonstrate the lengths society goes to express racial ideas. School segregation was part of a broader system of Jim Crow that forced Blacks and Whites to live separately across a number of areas in civic life.15 This had the purpose and effect of relegating Blacks to second-class citizenship. For those who were sighted, separate facilities (such as restaurants and water fountains) were a way to visually and spatially express Blacks’ presumed racial inferiority. “Colored only” and “Whites only” signs, residential segregation, and school segregation were ways to reaffirm the color line—a visual and spatial separation of these groups’ day-to-day lives. Imparting the significance of these visual lines of separation to blind children who could not see them was so important that it was thought to be necessary to have segregated schools for the blind. Dennis, a blind White respondent, described how transparent and unremarkable segregation seemed when he was a child:

I went to a school for the blind [and] we didn’t give it a matter of thought. This was before Brown v. Board of Education in ’54, and the Civil Rights Bill in ’57. There was the White Side and what was called the Colored Side, and I knew that there were some of them who spoke differently from the way White folks spoke, but I didn’t know that it’s White as color. I just assumed there was one side of the school called White, because we were on the White side. The other side they called the colored side, nobody told us why.

This experience highlights how institutional segregation kept this respondent ignorant of race and racial difference during his primary school years. While his awareness of race as a visually significant entity developed later in his childhood, this separation served the purpose of only socializing him around other Whites—to keep him among his own kind. Pam, who went to a segregated school for the blind in the same southern state as Dennis, talked about how this institutional separation affected her and other blind children’s perceptions: “[School] segregation says a lot because you’re telling the privileged race that basically they’re better than the other guys. So I think that might have had a certain mind-set for a lot of people and probably myself included as a young person who wasn’t able to ferret out what the real truth was early on.” Institutional practices such as school segregation played a pivotal role in driving home the idea of racial difference and the type of treatment that should be afforded to each race. Often this was not explicitly visual, but it helped give cognitive content to blind people’s understanding of race, in that they could not directly perceive the visual cues that typically frame one’s racial consciouness. Maurice, a White respondent, recalled a way in which school segregation conferred disdain toward blind Black children because of their race:

I also became aware of the limits that the separate system caused, and this was not just in terms of blindness. This was in terms of everything. I remember [asking] early in high school, “Why won’t the rehabilitation people come out and talk to us?” . . . [The school] would send people to the rehab place to talk about possible jobs, summer employment, and other stuff. But the rehab people would not come onto the school campus. We had to go. We actually had to call ourselves and make an appointment and go talk to them. [The school] would take us down there. But [the rehabilitation people] wouldn’t come on campus. And that was a racial thing. . . . I was told flat out [that] if [the rehabilitation people] come out here, they’ll have to go over and talk to the Black school also. And I said, “So what?” . . . Well, I realized at some point what they were saying was that we don’t want to do anything for [Blacks]. But in order to avoid doing something for them, we’re not going to do it for you either.

This begins to demonstrate the way that institutions affirm the idea of racial difference first by separation and then deploying resources in a manner that further embeds a sense of privilege. Again, only a small number of respondents reported going to such formally segregated schools for the blind. But, at the very least, these accounts remain useful in highlighting the deeply embedded institutional mechanisms used to ensure that blind children were socialized in a manner that fostered a perceptible appreciation for how society treats people based upon visual cues such as skin color.

Another experience among the blind respondents was how institutions such as integrated schools for the blind enforced racial boundaries. Denise attended an integrated residential school for the blind and said that the school “did not want interracial dating. . . . People told me that houseparents would really lecture them and make sure that they knew [their dating interest] was Black, and that you stuck with your own kind.” In some ways, houseparents who supervised blind children while they were away from home played the role that their parents would have played while they were away at school. But they also had an institutional role as school employees to look after students’ welfare. Nevertheless, it was not uncommon for them to take it upon themselves to actively discourage interracial dating and to make sure that students understood that it was inappropriate by social and institutional standards to date someone who did not look like them, who was not one of “their kind.” This, in turn, gave the visual cues associated with race greater significance to blind schoolchildren. Jillian attended a residential school for the blind and described an additional way in which the institution dealt with interracial intimacy:

[The school] tried to convince us that [a biracial] friend was Filipino. They would not admit that one parent was Black and one parent was White. . . . They hated the idea of Black and White people intermixing. And because they hated it so much, they just couldn’t deal with it. And so it was easier to come up with the idea that these children were of some other [race]. They told another child that she was half Italian and half Indian. Which is ridiculous; she was mulatto too. But they told her, and she may still believe that she’s Italian Indian. . . . Her mother was Italian. That’s true. But her father was Black. And her mother never did say to her [that her] father wasn’t an Indian. He was a Black man. Her mother was perfectly happy to say, “Oh well, gee, ok. So we’ll call your dad an Indian.” The school did. So she still might believe. . . . [The school] never did admit that any one of those people were mulatto. Not one of them.

Patrolling racial boundaries in this manner was a way of creating racial purity (with regard to denying interracial relationships between Blacks and Whites) where none existed. Again, this did not directly create a visual sense of race for blind people, but it was an attempt to convey that the visual racial boundaries that blind students could not see were nonetheless real and should shape how they organize their lives. Rachel, a White female respondent, described how her day school for the blind would collaborate with parents to ensure that these children understood the importance of race:

There was a young boy that I befriended in my classroom. And his name was Calvin and he was Black. And he and I were really good friends. We played together. We played hopscotch together. I have fond memories of him. We talked to each other. We walked. . . . What happened was the school contacted my parents. And I don’t know if we were maybe walking and holding hands or—you know how little kids are. They just will hug each other or do something like that. And I think that’s what we must have done. And I really did like him. I considered him my best friend. The school called my parents and told them that I was playing with him or they were concerned about this. My parents sat me down and said that I could never talk to him again. [They said that] not only was I not allowed, [but] that the school had called. . . . I was not to play with him. I was not to have anything to do with him. And I just felt terrible. I was just really hurt. But I was more hurt in having to go to school and talk to him because nobody told [Calvin] that. Nobody said to him you can’t talk to her. And so when I went [back to school], he didn’t know. I mean he just came over to me, and he was ready to do what we did everyday. And I had to say to him, “I’m not allowed to do this. Something happened with the school, and all I know, Calvin, is I’m not allowed to do this anymore. And if I do, I’ll get into a lot of trouble.” And he was very sad and I was very sad.

And [the school] separated us. We used to sit together. And they wouldn’t let us sit together. They just separated us. And then by the end of the year, he was gone. And he never came back to the school.

Here, Rachel’s parents drew upon and collaborated with an institutional authority to enforce the color line as an important barrier that cannot be crossed—even when their child cannot see it—to give importance to the visual cues and social meanings associated with race.

Another institutional mechanism blind respondents associated with shaping their visual understanding of race is the media. Descriptions of people on television, radio, and in books that focus on a person’s visual description in relation to specific types of behavior were cited by a few respondents to influence their visual thinking about race. When asked how she learned that people had different skin colors, Laura (a blind White woman) said that she learned it

from songs about different kinds of people and from “Little Black Sambo.” It was a child’s book. . . . It’s really interesting now, to read the stuff about “Little Black Sambo” from other points of view, because, honest to God, and maybe it’s because I’m blind, and I just didn’t put together that he was different. That was just his name to me. I didn’t even make a connection that he was Black. . . . It just didn’t dawn on me, but I do know it means, on a subconscious level, I guess I found a way [to recognize] that he was Black.

Other blind respondents noted that Little Black Sambo was an important part of their early childhood recognition of racial difference. Laura remembers this book for introducing her to racial difference and the demeaning renditions of race that can occur in popular culture that are disseminated widely through media publications. Indeed, some unauthorized versions of the book that were more widely available in the United States took on aggressively racist overtones, “with gross, degrading caricatures that set Sambo down on the old plantation or, with equal distortiveness, deposited him in Darkest Africa. . . . [These] bootleg Sambos were much cheaper, more widely distributed, and vastly more numerous.”16 Kip recalled Little Black Sambo as being a part of his childhood, calling it a “degrading, irresponsible book. . . . I never really gave it too much thought, but I was thinking the other day of how irresponsible and naive [it is]. What a toxic poisonous thing to have a book like that in your home. To read a story like that is so degrading.” It is not clear which version of the book these blind respondents read, but the book nonetheless had the effect of creating the social and cognitive conditions to give significance to visual cues of race.

Sharice noted the impact of Huckleberry Finn on shaping her own identity as a White person. When asked when she started to identify as a White or Caucasian, she replied, “I remember reading Huckleberry Finn. When I was a little girl, I had a tape, a dramatized version of Huckleberry Finn, and I remember realizing that we were people like Huck Finn, and then, there are people like Jim, and that we were the White people, and he was the Black person.” News reporting also goes a long way in affirming the significance of race and its visual cues. Perry, a blind White female respondent, admitted that she had a deep fear of Black men because she thought they were rapists. She said that she went through an extended period of self-reflection to try to understand where that perception came from, and she concluded, “a lot of it is the media. The media does it to a lot of people. . . . They’ll say, for example, ‘A Black [person] was cited for [a particular crime].’ They don’t ever say ‘a White [person]. . . .’ They are beginning to [now], but it was always a Black, an Asian, a Latino, a Mexican. . . . They always point out the minority.” This type of media reporting significantly impacted the content of her visual understanding of race, leading her to connect men who looked a certain way to their propensity for committing rape.

These institutional practices can be seen as an interesting backdrop from which to understand the matrix of social and institutional interactions that can encode a visual understanding of race within many blind respondents. While social practices can create this visual sense of race and fill it with emotive content, institutional practices can play a broader, reaffirming role in giving them a sense of wider acceptance and propriety beyond one’s immediate circle of family and friends. Thinking visually about race, seeking out the visual cues that define a person’s race, and attaching meanings to them become solidified as the norm of social interaction. But how does this norm affect blind respondents’ everyday lives?

“I’m Not Racist, But I Hate Niggers”: Blind People’s Visual Understanding of Race and Its Impact on Their Everyday Lives

It is tempting to think that the data presented thus far only show that blind people are simply repeating, or “parroting” the visual understanding of race conveyed to them by sighted individuals without this understanding having any real effect on their daily interactions. This response, which I term the parrot thesis, suggests that blind people are aware of what sighted people tell them about race but that this visual understanding of race is thin and insignificant to their social and interpersonal relations. The data show that this is demonstrably wrong. In many instances race was socialized to not only take on visual significance to blind people, but a visceral one that significantly impacted their everyday lives. Jillian, a blind White woman, provided an example of the remarkable effect this socialization can have:

My first memory of race is when I was a little girl and probably about six years old, and I had a little [blind] friend and she was a Black girl. She used to come home and visit. And at the time my mom used to conserve water, time, and energy by bathing kids together. She told [me and my black friend] to go upstairs and take a bath together, which is typically what she would do with me and my sister. And [my black friend] started to cry. She said that she couldn’t do that.

Mom asked her why she couldn’t do it and why she was so upset. But [she] just started to cry. I mean she became very, very distraught. My mom asked what the problem was, why she couldn’t do it, and why she was upset. And she said that if she did her black would rub off on me. And that was such a weird thing. I mean, I didn’t understand what in the world she was talking about. Because up until that point I didn’t realize that [she] was any different than me. I thought [she] was just another blind kid in school, and we were all alike. At that time I didn’t realize or didn’t know that there was such a thing as Black, White, or different people. I thought people were people were people. . . . I had no idea how real [race] really was. [emphasis added]

The Black girl’s houseparents were White and used this notion that her Blackness would rub off on White people as a socialization tool to keep her from intimate situations with White children (such as bathing) in order to enforce boundaries. This demonstrates the extent to which race is solidified as a visual or “real” entity to create a belief system among blind and sighted alike that race is an observable, tangible, and substantive trait.

Tim bluntly described the effects of being socialized into thinking about race visually, noting that “perception is everything. How something is perceived, or how one class of folks are perceived is everything.” Put differently, to be part of a culture that thinks visually about racial meaning and to be subject to social practices by friends, family, and institutions that fill these labels with substantive content is to affect their perception of the racial world, which in turn becomes reality. Just because blind people cannot see the racial boundaries that people often organize their lives around does not mean that they do not find these lines useful in organizing their own lives. Jackson, a blind White man, recalled a conversation with a blind woman that he talked to “from time to time. We were talking about race one night. And her exact words were, I’ll never forget this: ‘I’m not racist, but I hate niggers.’”

To understand how this sensibility can be inculcated in a person that cannot see the very lines that mark the difference that she hates, Raymond notes: “Racism is a learned behavior, and so blind people are just as racist as the sighted. And we shouldn’t be, because we can’t see the color anyway. But that’s why I suggest that race is just not necessarily just the color of your skin. It’s a philosophy. It’s a school of thought. It’s a prejudice that’s taught, that’s handed down through the generations.” The interview data highlight numerous examples of how blind individuals’ lives, decisions, and relationships revolve around race—a finding remarkably similar to what occurs in the lives of sighted individuals. As touched upon earlier in this chapter, dating and interracial intimacy provide a poignant example of how racial boundaries are patrolled and enforced to confer the visual salience of race to blind people. Thus, it is similarly interesting to look at how this boundary work and visual understandings of race can shape blind people’s dating preferences. Tim, a blind Black male, talked about the difficulties he had with dating outside of his race: “I just love African-American women. I don’t know why. I had White friends that I hung out with, and we went to class together, and worked on projects together. I just never had a desire to do that. . . . I tried it, but I just couldn’t gravitate to it. I think I did it for about a week, and I was just like, ‘No, I can’t do this.’” He went on to talk about some of the cultural dissimilarities that made dating outside of his race difficult, such as different tastes in music. Cultural barriers can certainly be difficult for people to transcend, but this interview revealed an unvoiced difficulty with the race issue as it played out in terms of physical differences, not merely cultural ones. Other respondents voiced this hesitation as a desire to not disrupt social norms, knowing that interracial dating provides a visual image that they may not be able to perceive but is nonetheless looked down upon by others. Dale recalled a blind White friend’s experience:

He was going to college and he had started working with a reader. She was very attractive to him, and he started seeing her. Then, somebody told him that she was Black, and he broke it off. He broke off the relationship. He justified it by saying that it would not have worked, in the South, for a White man to be involved with a Black woman. But that’s an incident that shows [how] once he learned that she was Black, the prejudice set in.

Keenan discussed how race, at least in his experience as a blind Black person, becomes a primary filter in dating:

A lot of my Black blind friends have sort of a joke because when someone doesn’t know our race—especially the males—they’ll find some way to reach out and touch our hair. People want to know, and that’s the one [racial clue] they can always get. . . . That’s one thing that I’ve noticed. People always come up with some kind of way to [touch our heads]. They’ll massage you or do something. You know mostly you don’t get too mad at blind people because a lot of them are touchy-feely or whatever. And so you don’t think anything about it. The next thing [you know] they went for your hair. It’s a way for them to figure out [your race] if they don’t know. . . .
 
I think [this happens] mostly in dating. You know, if they’re going to make some decisions. I’ve seen people that seem sort of interested in someone and then discover that they’re Black and change their intentions. I go to a lot of the conventions now, the national conventions [for the blind]. And there are people trying to meet somebody [to date]. You can see that they’re kind of pursuing somebody [that they find attractive]. And they’ll go for the hair, and then they’ll change their mind. They’re always still friendly. I’ve never known anybody who just stopped talking to anybody altogether. They’ll give themselves some time. But you’re Black.

What stands out from this passage is how race is not simply a passive characteristic that blind people happen to find out and store away in their mental rolodexes as they meet people, but rather is information that is often actively sought to determine the nature and terms of any ongoing interaction. For example, Madge acknowledged the importance of race:

Race is important in terms of a date. I remember meeting this guy at a program for the blind at the university. And most of the guys there I wasn’t really that impressed with. But this one guy, he really stood out. And I liked him and I enjoyed talking to him and stuff. And when I found out that he was Black, I knew it wasn’t going to work for me. But I felt kind of bad then, because I was hoping that it would [work out]. But that’s where [race] usually makes the most difference in my life.

But race plays this important role of structuring the terms of human interactions beyond the realm of dating. For example, Tammy said that knowing someone’s race is useful because “it makes it easier to interact with them [so] I won’t say a stupid thing . . . something like a statement that would be assuming that they’re White. [It’s also important] just so that I can have equal access to information. I can say it matches the information that the sighted person has. It’s really important to me.”

It is also important to acknowledge that the very fact that a blind person cannot see the basis upon which they are racialized does not seem to mitigate the ability of race to shape their own self-perceptions or relationship with the racial group they identify with. Paula, a blind Black female, talked about what it was like being a Black adolescent who went to school with Whites yet lived in a Black community where she was teased for not being “Black enough.” She found herself “trying to like music that [she] didn’t like, . . . trying to make sure [she] read certain books,” in order to become “more Black,” so that her outward actions would correspond with the expectations placed upon her due to her physical appearance. Ultimately, this led her to immerse herself in Black culture by consciously choosing to attend a historically Black university for graduate school, which reshaped her own racial identity and relationship with the Black community:

I loved it. I loved it. I gained a whole new respect for, and knowledge of what people do. . . . I learned a lot about our history, I learned a lot about our people, and I marvel at the various fields [of Blacks’] accomplishments. This was a fascinating world for me, because it was different than what I was used to.

I think [the experience developed a new side of me], and I think it was a good side, meaning that it was just one more thing to help bolster my confidence as a woman, as a person of color, even as a person who is blind. . . . The racial thing, it’s a part of who I am. So, I try to treat it the same way I treat the other parts of who I am.

But the sense of support and racial solidarity that blind racial minorities might expect to have with sighted members of their communities can be lessened by their disability, leading them to endure intraracial discrimination that they experience as particularly hurtful. Tim, a blind Black male, said this:

Particularly in terms of education, we had more White folks help us than my own people. My own people hurt me. I’ve had more Blacks hurt me more than help me. And that hurts. Black on Black discrimination hurts. And, I’ll never forget when I went to public high school, which was predominantly Black. I was accepted, then rejected. I couldn’t get a tour for the school, and they were asking me, like, “Could I walk up the steps?” What the hell does walking up the steps have to do with my capacity to learn? And the principal was Black, the teachers were Black, and I said, “Here I am, African American male, I’m not standing on a street corner, I’m not in the club, I’m not doing those stereotypical things. You following me, [in terms of] how some African American men are perceived? I’m not doing those things. The only thing I’m asking for is a quality education, and it just blew my mind. I said, “You talk about what happened with civil rights in 1964. You talk about segregation. You talk about Blacks not having access to economic wealth, etc., etc., etc. But here it is, I sit, trying to get an education in a predominantly Black school system, and an African American male with a disability, and you’re going to be discriminatory based on someone’s disability. That’s the same thing as a White person telling me you can’t sit at their lunch counter, or you can’t come to their church, or to their school, or whatever function. It’s the same thing. Discrimination is discrimination no matter how you cut it.

For Tim, the sense of solidarity that he feels with other Blacks stems from a shared social experienced linked to their shared phenotype and cultural values. That is, he is disappointed that Blacks have not always supported him since he is one of them. Being blind does not alter his group affiliation. In fact, it aggravates the disappointment he feels from the lack of support. But after conveying these sentiments, Tim stated:

I’m just sitting here, thinking about the situation now. We have some investment properties. It’s funny that I’m about to say this, but I find myself being discriminatory in that I have an option of selecting people, people who are Section 8 [federal housing assistance for low income families]. And, what I have said is that’s not my preference. And I’m sitting here now, and we’re having this conversation, I’m like “Damn, is that discriminatory?” So, I need to rethink that.

This highlights the complexity of within-group race relations, as divides along disability status and class can rupture the sense of solidarity that one might expect. This exchange draws attention to the fact that blindness does not exempt blind people from these complications. Race—as a visual, conceptual, and aspirational practice—is just as coherent to blind people like Tim as anyone else and structures his relations with Blacks and people of other races.

The racial identity one builds through understanding one’s physical appearance and group affiliation can also be a significant, if not wholly irrational barrier. The norms that people are socialized into affect how they view themselves and others for the rest of their lives. Pam, a blind White female, recalled a time as a child when she was at the beach:

And my dad was on a rock . . . and he was fishing. . . . We were down in the water some little bit of distance from him. And a boy came. And we were talking with him. He sounded like he was my age. We were just fooling around and having fun in the water. Turns out this was a Black boy. I did not know that. But my dad looked down and saw us and became so upset and agitated that he slipped coming down the rock. And [he] had a bottle of cough syrup in his pocket because he developed a cough. And it broke. And he cut his hip really badly because he was so upset that I was in the water talking to this Black boy.

Experiences such as these in which racial boundaries are patrolled and maintained to create a profound sense of difference between groups can have a lasting effect on how individuals relate to even ancillary aspects of racial difference. The same respondent described these effects through an experience several decades later, when she went to an estate sale for a recently deceased Black woman:

And so it turns out that the dead woman was my same size. And so I purchased a few of her dresses and things. And when I put them on, I felt really strange knowing that she was a Black person. And I really . . . I don’t know where that feeling came from. And searching my soul about it, I think it was baggage from the way I was raised and how I had been indoctrinated as a child and a young person. And I think that just bubbled up and I had to say, ok, is this really me? Is this what I really think? . . . I was ashamed of that feeling.

The irrationality of this response is inextricably tied to the way in which a visual understanding of difference shaped by social interactions (such as her father forbidding Black playmates) affects how she as a White woman felt wearing something once owned by a Black person. The knowledge that the deceased lady was Black and belief that this difference mattered led to feelings of anxiety and shame. Whether or not Pam could actually see the difference leading to these feelings mattered very little.

This chapter goes beyond demonstrating blind people’s visual understanding of race to show the constitutive social practices that give rise to this visual understanding and how it affects blind people’s everyday social interactions. Although this mainstream understanding of race in the sighted community relies heavily on the ideas that (1) race is largely known by physical bodily differences such as skin color, (2) these cues are visually obvious, and (3) people without vision do not have a full understanding of race, the data provide evidence that race is not simply an ocular phenomenon. Its visual salience is produced rather than merely observed. Given that these constitutive social practices reveal themselves through examining blind people’s experiences but nonetheless shape the racial consciousness of blind and sighted similarly, these data provide an empirical standpoint from which to rethink the presumption that the visual salience of race is self-evident—a presumption that is embedded in all areas of social life, particularly law. Part 2 starts from this point, whereby the empirical data discussed in Part 1 provide a grounded basis from which to rethink various social and legal ideals that orient around the notion that race is visually obvious.


PART II

“’TWAS BLIND BUT NOW I SEE”: SOCIAL AND LEGAL IMPLICATIONS


4

Revisiting Colorblindness

THE 1967 RELEASE OF THE FILM GUESS WHO’S COMING TO DINNER generated a social discussion on race unlike anything else in the civil rights era. Rather than putting the issue of integration on the table by talking about schools or the workplace, Guess Who’s Coming To Dinner tackled racial integration of the most intimate kind: sex, marriage, and family. The all-star cast featuring Academy Award winners Spencer Tracy and Katharine Hepburn—who won the Oscar for best actress in this movie—as well as a young Sidney Poitier forced Americans to grapple with love across the color line in an impeccably timed fashion: the film was released six months after the Supreme Court decided Loving v. Virginia, which unanimously held antimiscegenation laws to be unconstitutional.

The movie’s plot is fairly straightforward. Joanna Drayton (played by Hepburn’s niece, Katharine Houghton), the daughter of an established White San Francisco family, comes home unexpectedly early from a trip to Hawaii newly engaged to a respected physician, John Prentice (played by Poitier), who just happens to be Black (see Figure 11). Being the liberal-minded child of a stereotypically progressive San Francisco family, Joanna assumes that her family will not have a problem with their marriage. As Prentice notes of his future bride, “It’s not just that our color difference doesn’t matter to her. It’s that she doesn’t seem to think there is any difference.” Thus, Joanna gleefully presumes her parents (Matt and Christina Drayton, played by Tracy and Hepburn) feel the same way and will approve their engagement before they fly off to Geneva later that evening.
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FIGURE 11. Joanna Drayton and John Prentice in the 1967 film Guess Who’s Coming to Dinner. “GUESS WHO’S COMING TO DINNER” © 1967 Columbia Pictures Industries, Inc. All Rights Reserved. Courtesy of Columbia Pictures.

However, the Draytons hesitate at the prospect of their daughter marrying Prentice, despite his stellar credentials and remarkable accomplishments. Some have criticized the filmmaker’s crafting of Prentice as being too perfect—an almost inhuman amalgamation of achievements thrown together to force the race issue upon the Draytons and, by extension, the audience in a manner that is arguably cheap, contrived, and without nuance.1 Then again, perhaps that was the point of making a film like this in 1967: to control for all meaningful variables in order to put race, and all of its superficial and substantive qualities, on cinematic trial in a manner that forces the audience to render a verdict as to whether race, in and of itself, mattered in affairs of the heart.

Christina Drayton comes to support her daughter’s decision rather quickly. But the bulk of the film centers around Matt Drayton’s careful deliberations on whether to give his approval to this proposed union. After voicing various reservations throughout the length of the film, he rationally concedes to the power of love right before the end credits roll: “The only thing that matters is what they feel, and how much they feel, for each other. And if it’s half of what we [Matt and his wife] felt—that’s everything. As for you two and the problems you’re going to have, they seem almost unimaginable. But you’ll have no problem with me.”2 Thus, in many ways, Guess Who’s Coming to Dinner is a social and (given the timing of Loving v. Virginia) political statement on how reason, love, and courage can trump racial prejudice. Over time, however, the film’s title has taken on a social significance much broader than this; in some circles it has come to signify the ongoing dissonance that some experience when seeing an interracial couple and its attendant social stigma as opposed to the reasoned acceptance of interracial coupling promoted by the film. While growing up in Ohio decades after the film’s release, it was not uncommon to hear someone say, “Uh oh, guess who’s coming to dinner?” when an interracial couple walked by, akin to how Jungle Fever became synonymous with interracial attraction after the 1991 release of Spike Lee’s film.

Although interracial relationships are more common now than they were in the 1960s, the unease some experience when seeing an interracial couple persists in a manner not unlike the Draytons’ initial reaction to meeting Dr. Prentice. This sentiment’s resilience provides a context from which to think about the 2005 movie Guess Who—a loose remake of the original 1967 film. But Guess Who offers a twist to this social conversation on interracial relationships: rather than portraying a Black man going home to meet his White fiancé’s family, the “who” is a White man going to the home of his Black fiancé (see Figure 12). Guess Who’s plot centers around Simon Green (played by Ashton Kutcher), who is a rising star in the financial sector with a future as bright as Dr. Prentice’s. Green travels to New Jersey to meet the family of his soon-to-be wife, Theresa (played by Zoë Saldana). Like Guess Who’s Coming to Dinner, Theresa’s mother quickly accepts her daughter’s relationship after initially being surprised, while much of the movie centers around her father, Percy Jones (played by Bernie Mac). And, like Matt Drayton nearly four decades earlier, Jones works through his initial displeasure to finally accept the relationship.
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FIGURE 12. Simon Green and Theresa Jones in the 2005 film Guess Who. “GUESS WHO” © 2005 Columbia Pictures Industries, Inc. All Rights Reserved. Courtesy of Columbia Pictures.

There are certainly important differences between the movies that complicate efforts at making blunt comparisons. Guess Who’s Coming to Dinner was created as a serious and dramatic social commentary on a form of human relationship that, at the time the movie was in development, was criminal in several states and faced harsh social rebuke in most others. Guess Who was developed as a relatively lighthearted romantic comedy—a genre shared by films such as There’s Something About Mary and My Big Fat Greek Wedding—where the aim is to tell a story about individual characters rather than to engage in a broader political discussion. Yet there are also interesting parallels between the two films that make the 2005 version a recognizable if not altogether coherent remake of the 1967 original. For example, Simon Green is also constructed as an ideal partner to force the relevancy of his Whiteness on to the Black family and the audience. Indeed, Green’s only “flaw” in the movie is that he is not forthcoming to his fiancée about quitting his job, which ultimately turns out to be a redeeming character trait: he quit because of his supervisor’s bigoted statements about his decision to date a Black woman. Both Prentice and Green were raised by families that worked hard and sacrificed to give them professional opportunities. Both Matt Drayton and Percy Jones surreptitiously run background checks on their daughters’ fiancés. Both Joanna and Theresa have supportive mothers who battle their husband’s hesitancy to approve their daughter’s relationship. Unlike their fiancés’ assumptions that race is not an issue, both Prentice and Green are racial pragmatists concerning the difficulties that may follow from their relationship. And the list goes on.

To the extent that the race conversations in both films largely exempt Joanna and Theresa from any serious race deliberations and instead focus on their fiancés’ struggles, Guess Who comes off as an intelligible remake of the original film through the unspoken yet ever-present sentiment that there is a moral parallel between Prentice’s and Green’s experiences with race. Those engaged in interracial relationships, regardless of their individual race, often face social hostilities. But the particularly brutal consequences that faced a Black man in the mid-twentieth century who dared to engage the sexualized color line—think Emmett Till, the fourteen-year-old Black boy lynched in Mississippi in 1955 for allegedly whistling at a White woman—somehow become morally equivalent to the difficulties faced by a twenty-first-century White man. The overarching sentiment espoused by Guess Who when read as an update of its 1967 namesake is that discrimination is discrimination is discrimination; Guess Who’s Coming to Dinner as social and political commentary is retold in Guess Who as the story of an otherwise privileged White man being individually discriminated against at work and at home for his dating choices. The context that mattered so much in 1967 is now irrelevant; Guess Who shifts the conversation to individuals, drawing a moral equivalency between the prejudice experienced by Prentice and Green without acknowledging the fundamentally different social situations and contexts that they find themselves in. Just as Guess Who’s Coming to Dinner was developed in the context of the civil rights movement and Loving v. Virginia to emphasize the social and political difficulties concerning interracial relationships, Guess Who developed in a context that emphasized the individual nature of racial discrimination, which raises an important question: what facilitates Guess Who’s particular rendering of race and discrimination? What shifting social dynamics allow this approach to race—that a White man’s discriminatory experiences in 2005 are meaningfully similar to a Black man’s in 1967—to be thinkable and coherent?

Colorblindness.

.   .   .

In his 1999 HBO stand-up routine, Black comedian Chris Rock made the following observations about race relations: “Man, the White man thinks he’s losing the country. You watch the news. [White people say] ‘We’re losing everything. We’re fucking losing.’ Affirmative action, and illegal aliens . . . and we’re fucking losing the country.’ Losing? White people ain’t losing shit. If y’all losing, who’s winning? It ain’t us. It ain’t us. Have you driven around this motherfucker? It ain’t us.”3 What initially seems like typical comedic armchair sociology that might garner a chuckle yet can be easily dismissed actually found empirical backing in a 2011 study by Michael Norton and Samuel Sommers. They asked a large, nationally representative sample of Black and White Americans to use a ten-point scale (1 = not at all, 10 = very much) to describe the extent to which Blacks and Whites suffered from racial discrimination decade-by-decade, from 1950 to the 2000s. Surprisingly enough, Rock was on to something. Whites and Blacks had similar views on anti-Black and anti-White bias in the 1950s; both groups scored anti-Black bias high (between 9 and 10) and anti-White bias low (between 1 and 2). This should not be surprising. But what is surprising is the extent to which these perceptions have changed in recent years. Present-day Blacks continue to see anti-Black bias to be a substantial problem (6 out 10), but better than in the 1950s, while Blacks similarly perceive anti-White bias to be as negligible a problem as it was in the past (about 1.3 in 1950 versus roughly 1.9 in the 2000s). But White respondents saw today’s discrimination against Whites (4.7) as more of a problem than prejudice against Blacks (3.6), with “some 11% of Whites [giving] anti-White bias the maximum rating on [the] scale in comparison with only 2% of Whites who did so for anti-Black bias.”4 Norton and Sommers identify this emerging perspective among Whites as “zero-sum racism”: Whites see decreasing levels of anti-Black bias being tied to increasing levels of anti-White bias. Blacks’ gains are thought to be linked to Whites’ losses; when one group wins, the other must lose. But how is it possible that this sentiment is growing at the very same time that virtually all empirical evidence—from racial disparities in health to education to employment to wealth—continues to show that Black outcomes are significantly worse than White outcomes? For example, a 2011 study by the Pew Research Center shows that White households’ median wealth is twenty times greater than the median wealth of Blacks and eighteen times higher than that for Hispanics, the widest gap in the twenty-five years that the data have been collected.5 Norton and Sommers do not offer any clear answers for how Whites perceive increased discrimination against their own group at the very same time that their material privilege grows. But they do note that their data “suggest that rather than having different reference points for racism . . . the racial divergence we observe over time is likely due to recent changes in how bias is conceptualized. . . . Our data are the first to demonstrate that not only do Whites think more progress has been made toward equality than do Blacks, but Whites also now believe that this progress is linked to a new inequality—at their expense.”6

I argue that the conceptualization of race that leads to this discordant perception of White inequality in the face of repeated empirical demonstrations of White privilege can be understood as a product of colorblindness. At its core, colorblindness represents a normative ideology of racial nonrecognition; individuals, organizations, and government bodies should give no special attention to individuals’ race; decisions should not be made because of race, even to level the playing field; and resources should not be distributed along racial lines, even for remedial purposes. This ideology has entrenched itself in American law, politics, and social thought as a means to limit remedies to past racial injustices—most notably seen in the affirmative action debates of the 1990s, in which several state initiatives led to laws prohibiting state and local governments from taking race or ethnicity into consideration for school admissions, government contracting, and other areas.7 But colorblindness is more than a passive ideology. It is an active, always present filter through which increasing numbers of people understand the social world. This filter is a prism through which the realities of race are viewed, which distorts an accurate understanding of race by making at least three problematic disassociations seem like a rational take on the social world and racial order.

What is Colorblindness?

First, colorblindness acknowledges that race is a social construction without any inherent biological significance.8 Race is just skin color, without any more significance in and of itself than eye color or foot size. But it uses the constructed nature of race to conclude that since race has no biological meaning it therefore has no social meaning and therefore should not be recognized at all. Colorblindness encourages a disassociation with the social significance of race; it is an affirmative nonrecognition of how racial meanings, constructed as they may be, still impact social and legal decision making in a manner that fundamentally shapes everyday life. Secondly, colorblindness treats race as a superficial individual trait, disconnected from vertical understandings of group hierarchy to promote a horizontal conception of ethnicity that is devoid of any power dynamic. It embraces the idea that everybody is from somewhere; being Irish or German is no more significant than being Black or Latino. This race-as-ethnicity thread in colorblindness discourses produces a disassociation with the group dynamics of race, whereby everybody is part of a group deemed to be racially equal without acknowledging power relations that produce group-based disadvantages among racial minorities and group-based privileges among Whites.9 Lastly, colorblindness has a temporal element that frames race relations as only about the present and future. It asserts that individuals should not be punished or disadvantaged because of previous generations’ sins, creating a disassociation with racial history and the inertia of social structure. This is an affirmative nonrecognition that past disadvantages based upon race have consequences for present and future inequalities and injustices. Through this disassociation, colorblindness only has a moral commitment to leveling the playing field today and tomorrow by not acknowledging how centuries of unevenness between racial groups have fundamentally skewed opportunities and outcomes. Taken together, these three disassociations bolster the perspective that racial categories should not be used in law or public policy for either remedial or discriminatory purposes.

But colorblindness is more than about keeping race out of government decision making and the distribution of resources. It is also about producing social and legal theories in which race is a trite characteristic with an ugly history that should nonetheless have no bearing on the present. From this vantage point, racial discrimination is seen as being morally equivalent to race-conscious remedies to past injustices. Or, as Supreme Court Justice Clarence Thomas noted in Adarand Constructors v. Peña, in which the Supreme Court vacated and remanded a lower court’s decision upholding the use of minority preferences in awarding government contracts, “government-sponsored racial discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice. In each instance, it is racial discrimination, plain and simple.”10

Scholars have repeatedly shown how colorblindness uses misguided notions of formal racial equality to maintain substantive racial inequality and White racial privilege.11 By popularizing a theory of race and discrimination that disassociates race from its social significance, disassociates individual race from understandings of group privilege and group disadvantage, and disassociates the history of race relations from current and future group outcomes, colorblindness essentially freezes the status quo distribution of resources, wealth, and opportunities as the racial norm whereby even incremental upward mobility by a minority group—through affirmative action, humane immigration reform, and the like—is seen as a step backward to the majority. This explains the relevance of colorblindness to Norton and Sommers’s zero-sum finding; incremental shifts in the racial landscape toward racial justice can disrupt the White racial norm so that they are perceived as a “loss” and thus indicative of increasing social hostility toward Whites in that things “aren’t the way that they used to be,” or as popularized by the Tea Party’s opposition to President Obama, “I want my country back.” This occurs despite empirical evidence showing that Whites are materially better off as a group. Therefore, colorblindness allows those in power to at once claim to be anti-racist while promoting policies that entrench status quo racial inequalities.

There has been much scholarly discussion on the politics of colorblindness, in terms of whether the normative vision of race that it espouses is good, bad, or even constitutional. But little thought has been given to a separate question: how is it that colorblindness, and its attendant disassociations, becomes a legitimate way to understand race relations? Is this simply the bad faith of racial politics? Perhaps. But that does not fully explain the sincerity with which many across the political spectrum advocate the racial nonrecognition promoted by colorblindness as the appropriate way for the country to move forward. In the face of growing racial inequalities, how do these disassociations come to be seen as a coherent and proper worldview? In this chapter, I explore the metaphorical significance of colorblindness in relation to how the term itself allows an otherwise unthinkable idea about race—that mere blindness and inattention to group difference can foster equality—to become an intelligible if not favored approach. Certainly, the rise of colorblindness only makes sense in a specific historical and political context. But, what has thus far gone unexplored is the ways in which metaphors can be leveraged to make broader ideas about the world more palatable. Thus, in this chapter, I place colorblindness’s seeming palatability as a social, legal, and political strategy in conversation with the empirical evidence discussed in Part 1 to destabilize its discourses and practices so as to rethink the appropriateness of using colorblindness as a normative vision for race relations.

The Beginning

The idea that law should be blind to racial differences dates back to debates during the Civil War and Reconstruction periods.12 However, Supreme Court Justice John Marshall Harlan gave the term colorblindness and its attendant ideals its first forceful public articulation in 1896 in his dissenting opinion in Plessy v. Ferguson, where he proclaimed: “Our Constitution is Colorblind, and neither knows nor tolerates classes among citizens.”13 In Plessy, the Supreme Court upheld the constitutionality of the “separate but equal” doctrine, which gave legitimacy to Jim Crow segregation until the Court’s 1954 ruling in Brown v. Broad of Education. It is in the context of Justice Harlan’s declaration that the Constitution is colorblind (and his prescience that the Court would eventually regret the holding in Plessy as much as its previous decision in Dred Scott to allow Blacks to be treated as chattel) that Harlan is often viewed as a maverick voice of moral clarity. Thus, it is not uncommon for modern advocates of colorblindness and even those who proclaim no particular affinities to colorblind politics to nonetheless view Harlan as a race progressive of his era. For example, Andrew Kull, author of what many consider to be the definitive legal history on colorblindness and American constitutionalism, notes that “Harlan’s famous dissent in Plessy is customarily praised as a glowing affirmation of human rights.”14 Kull continues:

Plessy embodies both our constitutional law of racial discrimination and its antithesis, crystallized in Justice Harlan’s dissent; and the legacy of the case is the choice it presents us. With Justice Harlan’s dissenting opinion, the colorblind Constitution became one of the available meanings of the Fourteenth Amendment. . . . Harlan’s luminous opinion gave lasting form to the idea that might not otherwise have survived him. He did so, not least, by giving it a name.15

But what is interesting is how many commentators on colorblindness, even scholars like Kull, continue to praise the ideal of colorblindness articulated by Justice Harlan without mentioning—let alone taking seriously—the sentences in Plessy directly preceding those famous words:

The White race deems itself to be the dominant race in this country. And so it is, in prestige, in achievements, in education, in wealth, and in power. So, I doubt not, it will continue to be for all time, if it remains true to its great heritage and holds fast to the principles of constitutional liberty. But, in view of the Constitution, in the eye of the law, there is in this country no superior, dominant, ruling class of citizens. There is no caste here. Our Constitution is color-blind, and neither knows nor tolerates classes among citizens.16

In his three-hundred-page book on the history of colorblind constitutionalism, Kull references this context of the birth of colorblindness only in a buried footnote, dismissively calling it the “preferred citation of [Harlan’s] latter-day detractors.”17 But this approach to colorblindness obscures a rather obvious detail: the very idea of colorblindness originated in a context in which Harlan assumed—and indeed celebrated—White supremacy.18 The distinction that Harlan drew in proposing that our Constitution is colorblind was not between racial discrimination and racial nonrecognition in absolute terms as suggested by Kull and many others. Rather, it was between formal legal equality—which, in Harlan’s eyes, the Constitution mandated—and social equality, which was assumed to be outside of the law’s purview. Law only had to give Blacks the same civil, political, and legal rights; Harlan’s dissent from his colleagues in Plessy was over where to mark the boundary between legal and social realms. In his Plessy dissent, Harlan boils down his dispute with his judicial colleagues by saying this immediately after his colorblind proclamation:

In respect of civil rights, all citizens are equal before the law. The humblest is the peer of the most powerful. The law regards man as man, and takes no account of his surroundings or of his color when his civil rights as guaranteed by the supreme law of the land are involved. It is therefore to be regretted that this high tribunal, the final expositor of the fundamental law of the land, has reached the conclusion that it is competent for a state to regulate the enjoyment by citizens of their civil rights solely upon the basis of race. [emphasis added]

This repeated emphasis on civil rights allows Harlan to bifurcate the social and civic realms, whereas the state can allow racial categorization in the former in furtherance of a Social Darwinist understanding of Whites’ inherent superiority while at the same time limiting the state’s ability to categorize by race with regard to the enjoyment of formal civil rights. This bifurcation between the social and civic realms of permissible and impermissible race categorization is further demonstrated, as Haney-López notes, in Cumming v. County Board of Education, in which “two years [after Plessy], Harlan would write for a unanimous Court in supporting a Whites-only high school, finding no ‘clear and unmistakable disregard of rights secured by the supreme law of the land’—education, Harlan concluded, lay within the social sphere in which the state could mandate racial separation.”19

Nevertheless, colorblindness as a term and an ideal has had an appeal beyond Harlan’s initial conception that continues to entice the American public and has become the dominant perspective on Equal Protection within the United States Supreme Court. Much of the legal discussion on colorblindness has focused on the proper way for courts to read the Fourteenth Amendment’s Equal Protection Clause in terms of an anti-subordination approach that protects groups by using a race-conscious strategy to remedy the current effects of past discrimination versus an anti-classification approach that adheres to colorblind principles in protecting individuals and treating all forms of discrimination as morally and constitutionally offensive. (This specific incarnation of colorblindness as constitutional colorblindness will be discussed further in Chapter 5.) Despite having its origins in Plessy, these debates in the public and jurisprudential realms regarding colorblindness did not become salient until the 1970s after Brown and the civil rights movement, when there were increasing demands on the State to amend for past wrongs through race-conscious programs such as affirmative action.20 Therefore, one way to account for its dormancy and surging popularity is as a particular legal and political strategy to get the state out of the business of redistributing opportunities, resources, and wealth to provide remedies to historically disadvantaged racial groups. This account of colorblindness as political backlash has been well made.21 Yet this is also an account that tends to frame the rise of colorblindness as a conscious practice developed specifically (and perhaps insincerely) to promote Whites’ interests. Implicit in this narrative is an argument that advocates of colorblindness are at worst disingenuous in voicing a commitment to racial equality through racial nonrecognition and at best negligent in disregarding the ways in which colorblindness preserves the unequal status relationship between Whites and minorities by transforming the way equality is understood.22

But does this explain the intuitive, almost commonsensical appeal of colorblindness to many Americans? How is it that the three aforementioned disassociations, contestable to many on their face, somehow go without much scrutiny when folded under the umbrella of colorblindness? In order to fully understand the cognitive appeal and rationalization of the underlying legal and political claims, we have to take the term itself seriously. Scholars have only briefly discussed colorblindness’s linguistic appeal, often in a dismissive manner that reduces it to mere rhetoric—a colorful phrase that is insignificant on its own terms that is used to label a political agenda. Yet this failure to take colorblindness seriously—not only on its own terms but specifically as a term—to understand the “work” that it does and how it makes otherwise unthinkable approaches to race thinkable ultimately impoverishes the overall critique of colorblindness and produces an overly deterministic understanding of political mobilization.

More Than Rhetoric: Metaphor’s Cognitive Significance

It is well established that language shapes the way we think. Psychologist Lera Boroditsky has shown that people speaking languages that use gendered nouns ascribe masculine and feminine characteristics to inanimate objects. For example, “the word for key is masculine in German and feminine in Spanish. German speakers described keys as hard, heavy, jagged, metal, serrated and useful while Spanish speakers said they were golden, intricate, little, lovely, shiny, and tiny.”23 Similarly, the word for bridge is masculine in Spanish and feminine in German: “German speakers described bridges as beautiful, elegant, fragile, peaceful, pretty, and slender, while Spanish speakers said they were big, dangerous, long, strong, sturdy, and towering.”24

Metaphors play a particular role in structuring human cognition. The traditional view of metaphors, prevalent among both advocates and critics of colorblindness, is that they are only a matter of figurative language—a mere figure of speech used to convey an idea without saying it literally. The point of metaphors, as literary devices, is to use a known concept to give meaning to an abstract or less tangible thing. Examples include “time is money,” which gives substance to the abstract notion of time by comparing it to monetary value that we all appreciate, or “that person is as cold as ice,” which conveys a stoic demeanor by comparing the person to a commonly known frozen substance. In this regard, metaphors are common literary tools that play an important role in spicing up the way that we communicate to quickly convey meaning to one another.

This traditional perspective places the utility and influence of metaphors squarely in the realm of language; their persuasiveness and coherence are thought to stem from the wit and eloquence with which they are delivered. But this understanding is becoming highly disfavored, as cognitive scientists have shown how “the locus of metaphor is thought, not language[;] metaphor is a major and indispensible part of our ordinary conventional way of conceptualizing the world[;] and that our everyday behavior reflects our metaphorical understanding of experience.”25 To the extent that “the essence of metaphor is understanding and experiencing one kind of thing in terms of another,” metaphors are central to human cognition rather than peripheral speech acts.26 Metaphors’ commonsensical salience—such as an old joke or a stable economy—come from their ability to leverage fundamental aspects of human cognition that enable us to experience intangible concepts through tangible ones to make otherwise abstract concepts seem real. This transfer of materiality can then affect much of how we understand and experience intangibilities in the social world, from boiling anger to sunny happiness.

Thus, metaphors shape human perception of social reality at a deeply cognitive rather than merely textual level. They filter how information is processed and understood, and how reality subjectively appears. Metaphors play upon the underlying architecture of our cognitive systems to give cohesive force to individuals’ ability to experience abstract concepts in terms of known tangible entities in a manner that organizes entire thought patterns.27 Thus, metaphors allow us to seamlessly project one area of experiential knowledge that is directly perceptible to other areas that are merely conceptual or theoretical so as to give them substance.28 Metaphors allow certain ideas about the world to become thinkable. But how?

This is an area of active research and debate among philosophers, linguists, and neuroscientists. Examining the neural basis of metaphors can help improve our understanding of how language shapes comprehension and the way humans interact with each other. Cognitive functions are typically described as being lateralized, meaning that particular processes are thought to be more heavily active in either the left or right brain hemisphere. Language, in both its literal and figurative incarnations, has traditionally been seen as a left-hemisphere function; early understandings of processing the abstractions embedded in metaphors were thus attributed to this side of the brain.29 However, there is also a “right hemisphere theory of metaphor processing,” suggesting that this hemisphere contributes to how non-literal language is understood. A key study from 1977 showed that patients with right hemisphere brain damage had more difficulty matching metaphors with pictures than those with brain damage to the left hemisphere, which “indicates that an intact left hemisphere does not itself ensure adequate comprehension of all linguistic messages.”30 It has also been shown that patients with damage to the right hemisphere have more difficulty understanding non-literal language and humor.31 These findings are interesting as the right side of the brain has traditionally been associated with the processing and perception of other concepts, such as emotion.32 Yet there has been some push back against the specificity of the right hemisphere theory of metaphor processing. Studies have shown that patients with right hemisphere damage had retained dexterity with metaphors, while damage to the left hemisphere is associated with decreased metaphor comprehension.33 At the same time, studies involving functional magnetic resonance imaging (fMRI) of various parts of the brain—including the dorsolateral prefrontal cortex, the superior temporal gyrus, the middle temporal gyrus, the inferior temporal gyrus, the precuneus, the temporal pole, and the hippocampus—have not shown any statistically significant differences with regard to which brain hemisphere is most responsible for processing metaphors.34 While much more research is needed, it is becoming increasingly likely that metaphor comprehension occurs bilaterally.

It is difficult to draw any hard and fast conclusions from these hypotheses and (at times) conflicting empirical studies. While these are largely descriptive accounts of the mechanisms underlying metaphor comprehension rather than a substantive account of how these mechanisms produce their persuasive effects, they nonetheless suggest that there is an underlying physiology that shapes metaphor comprehension that explains its salience. This cognitive structure allows attributes from one tangible concept to be persuasively—even unconsciously—mapped onto an intangible concept as a way to understand its character in a manner that is significant beyond the cognition of mere literal language. At the very least, this suggests that the remarkable cognitive framework in place that makes metaphoric reasoning possible and therefore a coherent way to understand the world should give pause to the dismissive manner in which most legal scholars treat colorblindness and other metaphors (see Chapter 5). Without taking metaphors literally, these initial findings suggest that they nonetheless ought to be taken seriously as a cohesive force in discourse that can make the otherwise unthinkable thinkable.35

The limited point being made through this neuroscientific evidence is simply that metaphors are not merely pretty language. Rather, there are complex neural and cognitive structures that give metaphors meaning and coherence beyond normal language that may uniquely impact and frame daily experiences, making certain ideas plausible and disparate concepts seem reasonable when they otherwise might not. Moreover, this research also substantiates an important yet until now unmade argument: just as the popularity of colorblindness can be partially explained by historical and political contexts, we must also take seriously the cognitive context that makes the perceived attributes of blindness seem like an accurate way to understand legal and political commitments to race. In other words, colorblindness by another name might not be quite the same. Given this cognitive context it becomes important to ask, without taking the metaphor literally, about the accuracy of the claims concerning race and blindness embedded in the metaphor. This can help us understand the work that is done when these perceived attributes of race in the blind community are mapped on to our normative commitments to racial justice.

Empirically Destabilizing Colorblindness as a Metaphor

While Justice Harlan is often credited with being the first to use colorblindness as a metaphor to describe the Constitution’s normative commitment to racial nonrecognition, he likely borrowed the term from Homer Plessy’s attorney, Albion Tourgée. Tourgée wrote in his brief to the Court: “The exemption of nurses shows that the real evil [for authors of the law] lies not in the color of skin but in the relation the colored person sustains to the White. If he is dependent it may be endured; if he is not, his presence is insufferable. Justice is pictured as blind and her daughter, the Law, ought at least be colorblind.”36 Both Harlan and Tourgée use colorblindness as a metaphor to suggest that law should neither make nor enforce status distinctions based upon race, a characteristic that is defined by skin color and other visual traits. Both of their usages work from an assumption that blindness, or the inability to see such visually obvious distinctions, is empowering with regard to notions of formal equality; implicit in their claims is the idea that blind people are unable or unwilling to racially discriminate due to their disability.37 This is the metaphor’s cognitive force: the twin assumptions that (a) race is salient because it is visually obvious and (b) the commonsensical intuition that blind people live pure lives of racial innocence and perfect equality since they are unable to see or react to these otherwise self-evident lines of human difference. As arguably the most salient human sense, the tangibility of vision (and its converse, blindness) as concepts are then metaphorically mapped onto the Constitution’s rather intangible conceptions of equality to frame a normative commitment of racial nonrecognition thought to mimic the racial paradise inhabited by blind people. Colorblindness as a metaphor uses the seemingly concrete notions of vision and its absence—blindness—to give substance to the jurisprudence of nonrecognition and a general ethos that law’s refusal to “see” race is the purest explication of its commitments to racial equality.

Therefore, the entire concept of colorblindness and its normative claims rest upon a particular understanding of how race actually plays out in the blind community: that it is irrelevant to blind people’s day-to-day lives and does not play a significant role in their human interactions. While the social experience of being blind—that is, not having any vision—is not literally the same as the experience of being colorblind—that is, having vision but not being able to properly distinguish colors—the two concepts, in this context, share an overall framing that not being able to visually recognize or distinguish between racial groups—the conceptual and normative thrust behind colorblind claims—fosters racial equality. Indeed, the conceptual and normative appeal of colorblindness are only amplified in the context of blind individuals. For those unable to see racial difference, race is thought to simply be unknowable and meaningless; it is assumed that blind people can only judge people by their character—the racial utopia thought to be the goal of American constitutionalism.

Several sighted respondents from the data reported in Chapter 2 embraced the sentiments behind colorblindness as a metaphor—that blindness produces a diminished understanding of race—as an appropriate if not accurate representation of the role of race in the blind community. For example, when asked whether she thought blind people understood race, Bobbi (a sighted White woman) exclaimed, “Oh I hope not! Wouldn’t it be wonderful if nobody knew!” This sentiment echoes colorblindness’s normative vision of racial equality through nonrecognition; Bobbi’s whimsical aspirations implied a desire to transcend the messy quagmire of race by envisioning a world where race is visually imperceptible. Although she did not use the term colorblind, the race utopia that she envisions is premised upon an understanding of blindness that precludes the possibility of race being significant due to its visual characteristics. It is these types of beliefs that can cognitively prime individuals to buy into colorblindness as a distinctively political endeavor through a metaphor that leverages the commonsense understanding of race and blindness to give coherence to the jurisprudence and politics of racial nonrecognition. Sighted White respondent Cassy also shared these sentiments regarding colorblindness without explicitly mentioning the metaphor in describing why she thought race was not meaningful for blind people: “No, I don’t think race is an issue for anybody who looks at somebody and [can’t] see the color. You know what I mean? [Race] is not who they are. They’re not first a Black person; they’re first a humanity. That’s who they are. And I think [blind people] are taking [others] at whatever value that human being is.” This draws attention to how the sighted community’s commonsense understandings of race and blindness align with colorblind politics along another dimension: the idea that not recognizing race allows individuals to be individuals, which is thought to be the epitome of fairness and equality in a democracy. Even sighted people with blind children can underestimate the relevance of race to blind people and allow this misperception to shape their own normative conclusions. For example, Amanda, a blind White respondent, recalled a moment as an adolescent when she asked her sighted mother what race she was:

So, I went home and I asked my mom, just kind of at the dinner table, whether I was Black or White, and it was like this big deal. It took her a while to respond to me because she seemed really surprised and dumbfounded by it, that I would ask that. And then I heard her subsequently telling a lot of her friends about how beautiful it was, because I was blind I didn’t know the difference between Black people and White people, and it meant that I wouldn’t be prejudiced, that those differences don’t really matter, that I care more about what’s on the inside, blah, blah, blah. And I think now in retrospect, because I’ve grown up and because I’ve met other blind people and I’ve also had experiences with people that are racist, I do think that it’s possible for a blind person to develop the same kind of biases that sighted people have about members of other groups.

The intuition that blindness precludes a robust understanding of race as an empirical matter and the politics of racial nonrecognition can mutually reinforce each other through the metaphor of colorblindness so as to embolden the metaphor’s cognitive force to make its underlying theory of race and normative claims seem rational and unproblematic. This is not to suggest that this common understanding of blind people’s racial experiences directly underlie the broader social, political, and legal discourse on colorblindness. The colorblindness phenomenon is much richer than this.38 But this does highlight the attraction of colorblind rhetoric in terms of how individuals can read their own racial fantasies through other people’s disabilities. From this perspective, blind people are seen as better off in some limited sense by not having to deal with race.

But in light of the findings presented in Chapters 2 and 3, the data make clear that this implicit claim about race and blindness giving rise to the colorblind metaphor’s cognitive force and its intuitive appeal are simply indefensible as an empirical matter. Not only do blind people have the same visual understanding of race as their sighted peers, but this visual understanding of race also shapes their daily interactions as it does for sighted individuals. Visual understandings of race do not stem from their obviousness as much as they do from the social practices that shape the way we think about race. Moreover, the data also show that blind people’s perspectives on the colorblind ideal often contradict the way their disability is leveraged by portions of the sighted community to portray them and their experiences as indicative of a racial utopia facilitated by a literal blindness that can be replicated through importing the colorblind metaphor into social, political, and legal discourses. Blind respondent Allison confirms this idea:

A lot of sighted people like to think that because we can’t see skin color, race doesn’t matter to us. That’s kind of a misconception that runs out there that if we can’t see it, we can’t judge by it. That’s false because I definitely know blind people that do. So yeah, I do think that it’s definitely an issue in the blindness community that most of the time the public thinks that it isn’t, because they think that race doesn’t matter to us.

Kip, another blind respondent, offered this perspective, arguing directly against colorblindness as a term that reflects blind people’s experiences: “I definitely don’t want to self-identify as being colorblind towards race because I think that would just be very ignorant on my part. I understand that there are differences between people and if I wanted to deny that, I would either be lying through my teeth or I would, in my mind, be pretty stupid.” Kennedy, also a blind respondent, similarly objected to the ideas underlying colorblindness, particularly the notion that blind people only judge people by their character: “Some people think that blind people, you know, they can’t see with their eyes, so they feel with their heart, and they think they don’t judge people by their race, but you know what, we [do].” Some blind respondents, like Jack, acknowledged that sometimes “it’s an asset to be blind and not judge someone visually right off the top of your head. So many of my sighted friends looking at someone and just judging the person immediately. I really have no way of doing that.” But, this draws attention to how blindness might delay rather than preclude blind people’s ability to apprehend race without making their substantive understanding of it any different from that of their sighted peers. In the end, Gerry provides the most comprehensive articulation of why the colorblind emperor, despite its intuitive appeal, has no clothes:

Race probably plays just as important [a] part for blind people as it does for others. I wish we could be the societal model that would show every society who gives a damn how to be colorblind. But I don’t think we can. Because there’s a whole lot more to race than what’s visually observed. We built [race] around whether it’s there or not. And we can’t live in a world without knowing all of this unless you’re also blind and cognitively impaired.

The empirical data presented in this book begin to destabilize the coherence of colorblindness as both a metaphor and a normative aspiration. To the extent that colorblindness’s metaphorical salience depends upon a seemingly tangible and intuitive claim about race and vision that has now been shown to be empirically inaccurate, the metaphor should simply be retired from social, legal, and political thought. This draws attention to the fragility and incoherence of a colorblind jurisprudence based upon a theory of racial nonrecognition that itself is confounded by the constitutive theory of race emanating out of this research. This crystallizes, from a different direction, a claim made by other scholars of race and colorblindness: that anti-classification approaches to Equal Protection further entrench racial subordination by failing to deal with the social, historical, political, and economic dimensions of inequality that can be overcome only through race-conscious remedies.

Colorblindness as a metaphor and the policy choices it supports must also be retired because they are offensive to blind people. The coherence and depth of this misperception concerning blind people’s relationship to race is tied to long-standing stereotypes about blindness conferring superordinate powers.39 In effect, colorblindness as a metaphor turns blind people into racial mascots in much the same way that some sports teams demean Native Americans by misappropriating their imagery and social experience. A distorted, misunderstood, and objectified understanding of group abilities and social dynamics is celebrated as a rallying cry at the very same time that it dehumanizes the group by denying full acknowledgment of their complex lives. Colorblindness has turned blind people against their will into a series of cartoonish representations of a racial utopia that fundamentally warps their human experiences. Tammy, a White blind respondent, discusses this further:

People are always trying to make all these statements about how nonjudgmental the blind are. . . . People don’t see me as an imperfect being, and that’s how I want to be seen, imperfect and flawed, because the rest of the world is imperfect and flawed. That someone is seeing blindness as this utopia, as inspiration and nonjudgmental, that’s such a horrible place to be stuck in. I hate it. And its not even real.

Empirically Destabilizing Metaphors: Why It Matters

Metaphors are a common aspect of law and legal reasoning; liens are held, law has a voice, and corporations are conceived as bodies, to name a few. But visual metaphors hold a special place for filtering the relationship between law and society. University of Pittsburgh law professor Bernard Hibberts notes:

[Law] has long favored visual metaphors. We frequently consider law as a matter of looking: we “observe” it; we evaluate claims “in the eye of the law,” our high courts “review” the decisions of inferior tribunals. Alternatively, we speak of law as something one would usually look at: it is a “body,” a “text,” a “structure,” a “bulwark of freedom,” a “seamless web,” and even a “magic mirror.” We identify particular legal concepts with striking visual images: property rights are a “bundle of sticks;” a long-standing constitutional principle is a “fixed star”; a sequence of ownership is a “chain of title.” We associate legal reasoning with the manipulation of visible geometric forms: we try to “square” precedents with one another; we repeatedly agonize over “where the line [between different doctrines and situations] can be drawn.” We discuss legality in terms of light and darkness: we search for “bright-line” tests; we consider an area of concurrent jurisdiction to be a “zone of twilight”; we seek to extend constitutional protections by probing the shadowy “penumbras” of well-known guarantees. With the aid of metaphor, we go so far as to give law the visual quality of hue: we make a property claim under “color of title”; we discourage “yellow dog” contracts and make securities trading subject to “blue sky” laws; for good or ill, we frequently adhere to “black letter” rules.40

Given this emphasis on vision, it is not surprising that a visual metaphor like colorblindness would catch the legal imagination in coming to characterize claims on how to understand law’s normative commitments. Indeed, the legal commitments associated with visual metaphors such as blindness are embodied in the iconic image of law in Western civilization—Lady Justice (see Figure 13). In their exhaustive study of the many representations of Lady Justice and their cultural significance, Judith Resnik and Dennis Curtis note:

Throughout the twentieth century and into the twenty-first, Justice imagery has been used on government buildings and in representations of political personages in magazine articles, newspapers, advertisements, and cartoons. These various deployments all rely on the fact that we (people living in Europe, North and South America, Africa, Australia, and Asia) can “read” them. We recognize an oddly dressed woman with her various attributes (scales, sword, and sometimes a blindfold) as representing or referring to law and justice. Designers of contemporary courts, purveyors of goods and services, and cartoon artists know that placing this figure in front of their building or on a placard prompts viewers to make an immediate association with law. This linkage of state power with Justice images spans continents and differently constituted polities.41

While the presence and meaning of Lady Justice’s vision has shifted over time, her blindfold has come to represent law’s impartiality, objectivity, and fairness in a manner that allows colorblindness as a metaphor to have a strong resonance and normative appeal.42 It becomes remarkably easy to think that if law is conceptualized and personified as blind to symbolize intolerance for unduly privileging or burdening any party, then surely law should also be colorblind with regard to not giving preferences to or discriminating against litigants due to their race.

But the problem with metaphors used in a legal capacity is that the cognitive force that they carry in persuading individuals to conceptualize intangible concepts in terms of tangible ones can distort, obscure, and oversimplify human experiences in a manner that can smooth over injustices that otherwise would not be tolerated. Not all metaphors are created the same or run this risk in terms of their social impact. But some can grease the cognitive wheels in a manner that can corrupt deeper sensibilities concerning law’s commitment to justice.
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FIGURE 13. A common modern depiction of Lady Justice, blindfolded and with scales. © H. ARMSTRONG ROBERTS/ClassicStock/Corbis.

A new line of experimental research in linguistics is demonstrating this point. Lera Boroditsky and colleagues have examined how different metaphorical systems regarding crime can lead to people having fundamentally different ways of thinking about solving social problems.43 Their experiment involved exposing participants to descriptions of otherwise neutral crime reports that were embedded with language either describing crime as a predator (stalking victims, hiding in shadows, etc.) or as a virus (an infection that spreads, risk factors that lead to disease, a containable problem, etc.).44 They found that “when crime was compared to a virus, participants were more likely to suggest reforming the social environment of the infected community. When crime was compared to a predator, participants were more likely to suggest attacking the problem head on—hiring more police officers and building jails.”45 The authors also note that these experimental results

suggest that metaphors can influence how people conceptualize and in turn hope to solve important social issues. It appears that even casually encountering one metaphor or another in discourse about crime can lead people to unwittingly propose different types of solutions for the crime problem. Importantly, it appears that the metaphors had a subconscious effect on people’s reasoning. Very few of our participants thought that the metaphors influenced their crime-reducing suggestion.46

This is rather remarkable experimental evidence of how metaphors matter in shaping policy preferences and notions of justice. But there are also real life examples of how metaphors may unwittingly affect policy preferences in a manner that erodes civil liberties and social justice. Take the common metaphor in criminal forensics that “DNA is a gold standard” for identifying individuals that have committed crimes.47 This metaphor is often used to suggest the virtual infallibility of criminal identification techniques that use DNA testing. Although the gold standard is no longer “the gold standard” in terms of defining monetary value, the term has a deep cultural resonance to convey a standard for excellence, that is, the best there is or possibly could be.48 The association of the gold standard metaphor with DNA forensics is part of society’s fascination with DNA as a “cultural icon, a symbol, almost a magical force,” leading few to question the use of DNA forensic techniques to identify perpetrators.49

But in light of efforts at the federal and state level to radically expand DNA databases to include larger portions of the population, there is increasing evidence that the gold standard metaphor is obscuring a remarkable amount of tarnish that can lead to injustice. For example, the expansion of DNA databases is based upon the idea that it is nearly impossible for an innocent person to be falsely implicated in a crime, since no two people share the same genetic profile. Scientists examining database profiles typically look at thirteen areas on a chromosome called loci; matching a known and unknown sample at all thirteen regions is thought to be a full match in identifying a suspect, and some experts have argued that partial matches at nine or more loci are enough to determine someone’s identity.50 Yet data from Arizona’s state DNA databases (containing over sixty-five thousand profiles at the time) showed that 122 pairs of profiles matched at nine loci, twenty at ten loci, and two pairs (each siblings) matched at eleven and twelve.51 Maryland’s database, with more than thirty thousand profiles, reportedly showed similar oddities, with thirty-two pairs matching at nine loci and three at thirteen; Illinois’s database reportedly had 903 pairs matching at nine or more loci out of 220,000 profiles.52 How is this possible, if DNA profiles matching at nine or more loci are supposedly unique? If DNA databases are part of this gold standard, how can there be such substantial confusion? No one quite knows, due in large part to federal and state governments’ refusal to allow independent researchers to study these databases.53 But there is evidence that this imprecision, obscured by metaphors of infallibility, may lead to innocent people being convicted of crimes they had nothing to do with.54 And with the push to enact new laws to expand DNA databases by lowering the bar for inclusion—DNA databases were originally reserved for those convicted of heinous crimes and now in some states include those merely arrested for misdemeanors—more people are at risk of being on the short end of having their profiles coincidentally match evidence that may implicate them in a crime they did not commit.

This concern regarding the way that metaphors like gold standard can create the conditions for unjust outcomes is not simply theoretical. The case of John Puckett provides an instructive example. Puckett, a seventy-year-old disabled man, was arrested in 2005 for murdering a San Francisco woman in 1977. The case lay stagnant for decades until investigators ran the crime scene evidence against California’s DNA database, which turned up a “cold hit” that partially matched Puckett’s profile at 5-1/2 loci. Given the decades in between the murder and the arrest, DNA provided the most significant evidence against Puckett. Jurors were told that there was a slim probability—1 in 1.1 million—that a randomly selected Caucasian-American would have this profile, implying that the link to Puckett was unlikely to be coincidental.55 No other evidence connected Puckett to the crime, and he was convicted of murder based largely on this statistical claim. This points to a debate about whether population figures should be used as a reference point in calculating these statistics (as they were in the Puckett case) or the number of profiles in the relevant database. The problem in using population figures as a reference point is explained by William C. Thompson, professor of criminology, law, and society at the University of California, Irvine:

Suppose that a partial DNA profile from a crime scene occurs with a frequency of 1 in 10 million in the general population. If this profile is compared to a single innocent suspect, the probability of a coincidental match is only 1 in 10 million. . . . By contrast, when searching through a database as large as the FBI’s National DNA Index System (NDIS), which reportedly contains nearly 6 million profiles, there are literally millions of opportunities to find a match by coincidence. Even if everyone in the database is innocent, there is a substantial probability that one (or more) will have the 1-in-10 million profile. Hence, a match obtained in a database search might very well be coincidental.56

If the size of the database is taken into account in Puckett’s case—a practice recommended by expert committees convened by the FBI and National Research Council but rarely followed—the probability that the database has at least one profile that might coincidentally match the crime scene evidence if the assailant’s profile is not present becomes 1 in 3.57 The Court only allowed the jury to hear the 1 in 1.1 million figure, and Puckett was convicted of first-degree murder. Afterward, when asked if the 1-in-3 statistic would have changed anything, juror Joe Deluca told the Los Angeles Times, “Of course it would have changed things. It would have changed a lot of things.”58

The possible injustices lying behind DNA forensic techniques are concealed, in part, by culturally embedded metaphors that overstate its accuracy to give coherence to policing practices and prosecutorial conduct that might otherwise be deemed objectionable. The significance of the data from the state databases, along with examples like the prosecution of John Puckett, provide empirical and anecdotal evidence that can chip away at the cognitive force of “gold standard” metaphors. The language and metaphors of DNA forensics have justified the enactment of remarkable new policies that radically expand the size and inclusion criteria for DNA databases, all under the theories that (a) the more people in the pool, the more likely the police are to catch the right criminal, and (b) if you have not done anything wrong, you have nothing to worry about since the chance of being falsely implicated is infinitely small. But the empirical data and the questions they raise are leading increasing numbers of scientists, journalists, and advocates to challenge not only DNA databases as a technology, but the politics underneath this technology’s growth.

Just as these empirical data points provide a foothold for cognitive (and therefore legal and political) pushback in DNA forensics to resist the commonsensical acceptance promoted by “gold standard” metaphors, so too can empirical data on blind people’s visual understanding of race provide a foothold to push back on the colorblind metaphor that rationalizes injustices regarding the way law understands its commitments to racial equality. In both cases, empirical methods provide entrée to destabilizing the cognitive force behind these metaphors that give their underlying politics and perspectives undue salience. This creates opportunities for oppositional accounts that reflect the empirical realities of groups and individuals in furtherance of social and racial justice. The empirical findings in Part 1 allow our faculties of human reason to resist the implicit cognitive appeal of the colorblind metaphor and to deeply question the politics of nonrecognition that it supports. Therefore, destabilizing metaphors is a way to destabilize the logic of injustice and oppression.

The ongoing need for this empirical engagement with colorblindness as a metaphor and the logic it engenders can be seen in two recent Supreme Court cases. In Parents Involved in Community Schools v. Seattle School District No. 1, the Court held that using race to assign students to various schools for the purpose of racial integration and balancing violated Equal Protection. Parents Involved was decided together with Meredith v. Jefferson County Board of Education, whereby both cases involved plaintiffs that were part of a public school system that apportioned slots at desirable campuses through race-conscious efforts designed to promote diversity across the system by balancing the proportion of White and minority children in each school. The Court notes that “the plans are tied to each district’s specific racial demographics,” thus working from a theory of diversity that children’s education improves when classroom demographics mirror community demographics.59 The Court rejected this approach.60 In a second case, from 2009, Ricci v. DeStefano, firefighters brought Title VII and Equal Protection claims against the City of New Haven for doing away with an examination for promotion since the results showed that Whites systematically outperformed Blacks; the defendants argued that basing promotions on these test results could expose the city to a disparateimpact lawsuit. In reaching only the Title VII claims, the Court held in favor of the White plaintiffs: “All the evidence demonstrates that the City chose not to certify the examination results because of the statistical disparity based on race—i.e., how minority candidates had performed when compared to white candidates. . . . Without some other justification, this express, race-based decisionmaking violates Title VII’s command that employers cannot take adverse employment actions because of an individual’s race.”61 The decisions in both cases are steeped deeply in a jurisprudence of nonrecognition—where states cannot use race-conscious efforts to ameliorate racial inequality—that is given coherence by a visual understanding of race that underlies colorblindness’s three disassociations. Both Parents Involved and Ricci reflect a disassociation of race from its social significance by their failure to appreciate how socially constructed meanings that attach to race can still impact decision making in education and employment that can be mitigated by race-conscious efforts that increase minority representation. The decisions blur the social benefits of diversity by obscuring the ongoing social significance of race. Both holdings also demonstrate a disassociation of race from its group dynamics, whereby the discussion on discrimination is framed almost entirely in terms of individuals as opposed to the asymmetrical power relations that continue to make racial groupings significant. Lastly, the decisions reflect a disassociation with the racial history and inertia of social structure that produce the underrepresentation of minorities in desirable schools and promoted officers in fire departments. These three disassociations gain coherence through the colorblind metaphor and its logic in a manner that allows the Court to see the predominantly White plaintiffs’ claims of discrimination in both cases as being morally and legally equivalent to racial minorities’ discriminatory experiences. This produces a distorted application of Equal Protection and Title VII to protect the interests of the White majority in a manner that would have been incoherent decades before—despite substantial empirical evidence of persistent White privilege and discrimination against racial minorities with regard to educational and career advancement. Thus, just as colorblindness produces a racial logic that allows Guess Who to seem like a reasonable remake of the racial discourse in Guess Who’s Coming to Dinner, so too does colorblindness produce a jurisprudential logic that reframes race as a socially insignificant, individual, and ahistorical trait with zero-sum sensibilities; race-conscious efforts to assist minorities are thought to specifically burden Whites and are thus morally and legally reprehensible. Similar to Guess Who’s reincarnation of Sidney Poitier as Ashton Kutcher, colorblindness operates in Parents Involved and Ricci to reframe Whites as the new Blacks; previous Equal Protection and Title VII claims asserted by Blacks in a socio-historical context of racial subordination are now framed as morally and legally equivalent to the claims of racial discrimination made by Whites, who, as a group, still enjoy remarkable advantages. This discourse is exemplified by Chief Justice Roberts at the end of his plurality opinion in Parents Involved: “Before Brown, schoolchildren were told where they could and could not go to school based on the color of their skin. The school districts in these cases have not carried the heavy burden of demonstrating that we should allow this once again. . . . The best way to stop discrimination on the basis of race is to stop discriminating on the basis of race.”62 Framing the harm in Brown v. Board of Education as morally and, at least in part, legally equivalent to the alleged harm in Parents Involved would be unthinkable without the cognitive work of the colorblind metaphor and its surrounding politics, which can ultimately warp commitments to social and racial justice. Therefore, the importance of empirically destabilizing this metaphor lies in the ability of empirical data to undermine the cross domain reasoning of the conceptual system that falsely maps what is perceived as blind people’s nonrecognition of race onto a broader normative understanding of the Court’s application of constitutional law and statutory rules. Using empirical data to destabilize this understanding of race draws attention back to the significance of social practices that produce the visual salience of race that cannot be transcended by simply becoming proverbial ostriches with our heads stuck into the ground. The emphasis on social practices and their cognitive impact on what we see promotes a conversation on engaging with these forces, which runs directly against a jurisprudence of nonrecognition. This is more than just a straw man exercise of showing that one domain does not literally apply to another. Rather, it is a way to intervene in an entrenched, damaging, and unjust thought process that nonrecognition of race leads to racial equality.

This intervention allows us to see how colorblindness uses an empirically inaccurate metaphor to make certain ideas about race that bear no relation to the real world seem rational and appropriate. That is the power of metaphor as a filter for how we see the world. The empirical data discussed in Part 1 help us see how colorblindness perpetrates a fraud on the American public in furtherance of racial subordination. We must therefore not only reject the language of colorblindness, but also the politics and jurisprudence that it supports.


5

Race, Vision, and Equal Protection

RACE SPECTACLES ARE NOT UNIQUE TO MODERN TALES SUCH AS those involving LeBron James, Oscar Grant, Rodney King, or even O. J. Simpson. Rather, the media-infused race melodrama is as American as apple pie and has been deeply rooted in social relations for quite some time. One of the more famous iterations from the early twentieth century came out of what seems like a relatively modest dispute: a marriage annulment. But the trial and outcome would characterize American race relations for years to come.

Leonard Rhinelander, the socialite son of a wealthy New York family, met Alice Jones through her sister Grace in the Fall of 1921, and the couple quickly became quite fond of each other. On at least two occasions during their first few months together, the couple—Alice, then twenty-two, four years Leonard’s senior—secluded themselves in New York City hotels where they were intimate.1 Over the next few years, Leonard took several extended trips at his father’s request that separated the couple, but they remained in touch through frequent letters proclaiming their love for one another. Leonard returned to New York in May 1924, and the couple secretly married that October, as Leonard’s family was none too fond of the former Miss Jones. The couple lived in secret with Alice’s family for about a month, until the story hit the New Rochelle Standard Star titled: Rhinelanders’ Son Marries the Daughter of a Colored Man.2 Thus, a wealthy White man from 1920s New York high society committed one of the biggest social faux pas one could imagine at the time: marrying a Black woman.

Alice was the biracial daughter of an English mother and a father described as “a bent, dark complexioned man who is bald, except for a fringe of curly white hair” (see Figure 14).3 A few days after the story broke, Leonard was shown a copy of Alice’s birth certificate; it said she was Black. Less than a week later, Leonard filed suit for an annulment.4 The reason? Fraud: Leonard alleged that Alice misrepresented that she was not colored to trick him into marrying her. The stage was now set for what some might characterize as (up until then) the race trial of the century: a legal determination of whether Alice committed fraud by “passing” as White or if Leonard knew Alice’s race before their marriage. The questions at the center of the trial became, what did Leonard know and, more importantly, what should he have known?

The early twentieth century was a time of transition in social and legal understandings of race. Rhinelander v. Rhinelander was far from the first case in which a person’s racial background was litigated. Legal historian Ariela Gross has painstakingly documented racial determination trials in the South during the antebellum era, when courts were used as a forum to resolve disputes concerning an individual’s race.5 She shows the variety of evidence used during this period to “prove” someone’s race, including one’s performance: “doing things white men or women did became the law’s working definition of what it meant to be white, . . . [which] operated in a law-like fashion [to prescribe] certain rules of behavior for people of different races.”6 This was linked to early notions of biological race, in that “white blood” and “black blood” were thought to steer individuals’ behavior and social performances. Thus, as Gross notes, “while the essence of white identity might have been white ‘blood,’ because blood could not be transparently known, the evidence that mattered most was evidence about the way people acted out their true nature.”7

But by the turn of the century, notions of race determination were evolving. Two cases decided by the United States Supreme Court shortly before the Rhinelander trial highlight these changes. In Ozawa v. United States, Takao Ozawa (a person of Japanese ancestry) claimed that he was White under U.S. naturalization laws, in part because he had White skin. In a 1922 decision, the Supreme Court rejected this understanding of Whiteness as it related to naturalization: “The test afforded by the mere color of the skin of each individual is impracticable” and instead defined Whiteness by “what is popularly known as the Caucasian race.”8 The Court “ran together the rationales of common knowledge, evident in the reference to what was ‘popularly known,’ and scientific evidence, exemplified in the Court’s reliance on the term ‘Caucasian.’”9 But three months later, in United States v. Thind, the Court took a different direction, one that moved away from the science of racial typologies and toward common knowledge, emphasizing the visual obviousness of one’s racial membership. Bhagat Singh Thind, an Indian man, claimed to be eligible for naturalization since he fit the scientific categorization of Aryan, or Caucasian. The Court rejected this claim, emphasizing the visual cues associated with race as the primary determinant: “It is a matter of familiar observation and knowledge that the physical group characteristics of the Hindus render them readily distinguishable from the various groups of persons in this country commonly recognized as white”10 (emphasis added).
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FIGURE 14. Alice Jones with her mother and father. © Bettmann/CORBIS.

Thus, the 1925 Rhinelander trial happened at a moment when law and society were struggling to define how to determine someone’s race. These shifting notions of race determination do not mean that biological race was wholly discredited, as this very same time period marked the growth of the eugenics movement. Rather, they indicate that outward physical cues such as skin color were thought to reflect inherent biological differences (in ability, aptitude, etc.) that explained different group outcomes and justified racial hierarchy. Nevertheless, this shifting emphasis turned the specific legal question of whether Alice committed fraud in concealing her race into a broader race spectacle concerning race relations and the illicit crossing of racial boundaries.11 This, in part, explains the front page coverage of the trial in the New York Times and other major newspapers, leading Alice to be for a “brief 14-month period . . . the most talked about, read-about, maligned Negro woman in American history.”12

This tension between the blood, biology, and science of race on one hand and race as a self-evidently known visual trait on the other was reflected in the strategies of Alice’s and Leonard’s attorneys. The strategy developed by Isaac Mills, Leonard’s attorney, portrayed him as mentally challenged and Alice’s physical features as racially indeterminate. Given this racial uncertainty and Leonard’s alleged cognitive disability, Mills claimed that the hypersexed nature of Alice’s Blackness—a direct nod toward “black blood” producing certain behaviors—was able to aggressively take hold of Leonard and perpetrate a fraud against him. Mills argued: “She had him so, as I said in my opening [address], that he did not know Black from White, that he did not know or have control of himself,” leading the biological substrate of a visually indeterminate Blackness to manifest itself through the aggressive sexuality then thought to be inherent to Black women.13 The defense from Alice’s counsel, Lee Parsons Davis, was quite simple: there was no fraud as Alice’s Blackness was visually obvious. Davis mockingly said to the jury:

I think the issue that Mills should have presented to you was not mental unsoundness but blindness. Blindness. . . . You are here to determine whether Alice Rhinelander before her marriage told this man Rhinelander that she was white and had no colored blood. You are here to determine next whether or not that fooled him. Whether or not he could not see with his own eyes that he was marrying into a colored family.14

After raising serious doubts about Leonard having a cognitive disability, much of Davis’s defense rested on showing that Alice’s race could be obviously known by simply looking at her body. This became a central theme in Davis’s argument; he repeatedly asked Alice and her sisters to stand up and show the jury their hands and arms. But to hammer home this point, Davis wanted the jury to see all of Alice’s body—not just hands and arms that might darken over time with routine exposure to sunlight. Given the couple’s pre-marital sexual relations, Davis argued that Leonard had seen all of Alice before being married, and that it was crucial for the jury to see the same intimate details of Alice’s body that Leonard did before marrying her. Against objections from Leonard’s attorneys, the judge allowed it. And what transpired was one of the biggest race spectacles of the twentieth century (see Figure 15). From the Court record:

The Court, Mr. Mills, Mr. Davis, Mr. Swinburne, the jury, the plaintiff, the defendant, her mother, George Jones, and the stenographer left the courtroom and entered the jury room. The defendant and Mrs. Jones then withdrew to the lavatory adjoining the jury room and, after a short time, again entered the jury room. The defendant, who was weeping, had on her underwear and a long coat. At Mr. Davis’ direction she let down her coat, so that the upper portion of her body, as far down to her breast, was exposed. She then, again at Mr. Davis’ direction, covered the upper part of her body and showed the jury her bare legs, up as far as her knees. The Court, counsel, the jury, and the plaintiff then re-entered the courtroom.15

This dramatic revealing of Alice’s body to the jury, composed entirely of White married men, was stunning, especially for 1920s sensibilities. Once back in the courtroom, Davis asked Leonard: “Your wife’s body is the same shade as it was when you saw her in the Marie Antoinette [hotel] with all of her clothing removed? Leonard responded affirmatively, to which Davis said, “That is all.”16
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FIGURE 15. Composite photograph of Alice Rhinelander revealing herself to the jury, which appeared in the New York Graphic, November 25, 1925. New York Graphic.

Shortly after this display of Alice’s body to the jury and Leonard’s acknowledgment, the jury returned with a verdict in favor of Alice, finding that there was no fraud. To put a finer point on this: an all-White male jury in 1925 ruled against a wealthy White male socialite and in favor of a working-class Black woman because her race was found to be so obvious and self-evident that there could have been no deception. At a historical moment when theories of racial determination concerning blood and vision were competing in many regards, the jury found that Alice’s body, and race in general, visually spoke for itself. Alice did not have to take the stand at any point during the trial. Her body, and the jury’s ability to observe it, was all of the evidence that was necessary.

.   .   .

This idea that race visually speaks for itself—a notion that I call “race” ipsa loquitur—is not something that is marginally relevant to law, or an idea that pops up occasionally in cases such as Rhinelander v. Rhinelander. Rather, this notion that race is not only visually obvious but that its social salience, perceptibility, and visual significance stem from self-evident distinctions fundamentally shapes law’s most robust mechanism for governing race and remedying racial injustice: Equal Protection. This dynamic can be seen in three areas of Equal Protection jurisprudence. The first is the court’s scrutiny inquiry, or its determination of the analysis it will apply—strict scrutiny, intermediate scrutiny, or rational basis review—to individuals claiming to be the victim of an Equal Protection violation. Strict scrutiny (in which the state faces the highest bar to justify the use of explicit categorizations) is typically (though not exclusively) reserved for groups targeted by race and ethnicity, while laws targeting groups for other reasons are generally afforded lower forms of scrutiny and are more likely to pass constitutional muster.17 While the court uses a few factors to determine which groups deserve heightened protections from burdensome classifications, the visibility of the trait that defines group membership plays a crucial role; racial minorities have become the model group deserving the strongest protections due in large part to the visual salience of group-defining difference: skin color and phenotypical characteristics. These groups are thought to deserve stronger protections because the discrimination that they face is based upon characteristics they have no control over and cannot be concealed. But given the findings in Part 1 of this book, how should we understand law’s continued reliance on the idea that the salience of race stems from it being visually self-evident and obvious, when the empirical evidence suggests that this visual salience is socially produced rather than merely observed?

“Race” ipsa loquitur also shapes Equal Protection jurisprudence through the theories used to understand the scope of the Court’s remedial powers. As discussed in the preceding chapter, colorblind ideologies have altered normative commitments to racial justice in law and public policy. In this chapter, I take a closer look at how the notion of constitutional colorblindness, as a specific articulation of colorblind ideology, has influenced this area of Equal Protection doctrine—all through an underlying logic perpetuated by the idea that race is salient because it is visually self-evident.

The third aspect of Equal Protection jurisprudence shaped by the “race” ipsa loquitur trope is the intent doctrine. This is a critical area where the court has held that in order for plaintiffs to demonstrate an Equal Protection violation, they must be able to show that the defendant specifically intended to discriminate against the person making the claim. This rule has limited the reach and scope of Equal Protection in devastating ways; outside of the most egregious and most blatant situations, it is nearly impossible to prove that any one actor specifically intended to discriminate against another person because of racial animus. But, the very idea that race operates in such a discrete manner is linked to an understanding that race is salient because it is visually obvious: a person with racial animus who looks out into the world sees an objectively knowable and visually self-evident racial difference that brings that animus to the forefront, and then discriminates according to this visual engagement. But the consciousness and discreteness implied by and embedded in the intent doctrine can be critiqued by the empirical evidence offered in Part 1 in a manner that may lead us to rethink the utility of this approach.

By examining these three areas of Equal Protection law, we can tease out the extent to which Equal Protection’s race jurisprudence, as a whole, is driven by a particular theory of race: that its salience and therefore its significance in law and society comes from its visual obviousness. This illuminates a larger question: what are the implications when the theory of race distilled from this doctrinal analysis—that race is salient precisely because it is self-evident—is incongruent with empirical findings showing that the salience of race is socially produced rather than merely observed? If we take the empirical evidence discussed in Part 1 seriously and put it in conversation with the theory of race embedded in Equal Protections jurisprudence, it suggests that the current emphasis on race as a self-evident trait may warp Equal Protection inquiries by framing discrimination as something that starts with visual perception rather than the social practices that shape our visual sensibilities to make looking a certain way possible. This emphasis on visibility may prematurely exclude other groups facing discrimination from appropriate legal remedies, promote questionable normative theories to understand the boundaries of Equal Protection remedies and give rise to an analysis that farcically focuses on intent. It may also produce an impoverished understanding of racial discrimination that ultimately disserves racial minorities and inhibits any true efforts at creating a just society. Thus, putting the theory of race distilled by the doctrinal critique in conversation with the comparative empirical evidence concerning sighted and blind people’s understanding of race destabilizes ideas about the salience of race simply being visually obvious and highlights its socially productive aspects. In all, the empirical research opens up alternative doctrinal possibilities for Equal Protection that can be reoriented around social practices rather than a presumption that race is salient for self-evident reasons.

“Race” Ipsa Loquitur and Equal Protection Doctrine

The Fourteenth Amendment to the United States Constitution was ratified in 1868 as part of an effort designed to transition the United States from a society that tolerated slavery to one in which all individuals enjoyed full citizenship and legal rights.18 Section 1 notes: “No state shall . . . deny to any person within its jurisdiction the equal protection of the laws.” Known as the Equal Protection Clause, its meaning, scope, and application have been a major subject for modern discussions concerning race and racism.

There is a long and extensive literature well told elsewhere on the origins of the Equal Protection Clause, its initial ambitions, and its evolution since its inception following the Civil War. While its initial purpose was to extend legal protections to newly freed slaves, Equal Protection evolved in the twentieth century to embrace a broader mandate: to provide more substantive legal protections to minority groups that may suffer from irrational forms of prejudice that cannot be remedied through the political process. The conceptual and doctrinal foundations of this transition began in the 1930s with United States v. Carolene Products—a rather pedestrian case concerning the interstate shipment of filled milk. Nevertheless, Justice Stone offered language in footnote four of this opinion that initiated Equal Protection’s modern evolution to speak to failures in the political process that may foster forms of discrimination against minority groups that run counter to the spirit of the Fourteenth Amendment. Justice Stone wrote that the Court’s standard of review may be stricter for laws “directed at particular religious or national or racial minorities . . . [since] prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities.”19

Former Supreme Court Justice Lewis F. Powell Jr. called this “the most celebrated footnote in constitutional law” in recognition of the seismic shifts it precipitated in the doctrinal and scholarly interpretation of Equal Protection.20 Footnote four drew attention to how failed political processes may expose minority groups to forms of discrimination that belie any reasonable understanding of the Constitution’s guarantee of Equal Protection of the laws. If minority or disempowered groups are subject to the prejudicial whims of majoritarian lawmaking that systematically exclude them from democratic processes, does this not require some type of judicial intervention? In light of these difficulties, footnote four suggests that the courts should interpret Equal Protection in a manner that gives greater protections to certain minorities. This protection does not extend to all minority groups; by definition, some political minorities must lose in a democratic society. Rather, Justice Stone suggests a certain type of sensitivity to minorities that are discrete and insular.

But what does this mean? Louis Lusky, who was Justice Stone’s law clerk when Carolene Products was decided and is thought to be footnote four’s author, provided some insight:

As a matter of language, “discrete” means separate or distinct and “insular” means isolated or detached. The words do not describe aliens as such; many of them, who are Anglophones pass unnoticed, and many if not most others fit into the social scene with little difficulty. . . . In my opinion, the phrase “discrete and insular” applies to groups that are not embraced within the bond of community kinship but are held at arm’s length by the group or groups that possess dominant political and economic power. . . . Justice Stone, I believe, would have agreed.21 [emphasis added]

To the extent that Lusky juxtaposes “discrete and insular” to the ability to pass unnoticed and easily “fit” within society, one can reasonably conclude that Lusky (and, by inference, Justice Stone) was primarily concerned with groups with seemingly immutable traits that lead them to stand out in a manner that can generate irrational hostility, making these groups easy targets for discrimination. Thus, the inability to pass unnoticed—a rather direct nod to the visibility of groups’ defining traits—is at the center of this turn in Equal Protection’s modern development.

From this we can see how Equal Protection’s transition from being primarily concerned with slave status to a minority experience warped by a failed political process was, from the very beginning, infused by the idea that race as a particularly salient category of human difference should be a special concern to the Court due to it being a visually obvious trait marking a minority existence. This jurisprudence may have developed this way for the understandably pragmatic reasons of providing a tool for the Court to protect minority groups facing the wrath of state-sponsored discrimination. Nevertheless, this idea of race being visually self-evident—that is, salient, striking, and potentially divisive on its own terms—has become embedded in Equal Protection jurisprudence in at least three different ways: the scrutiny inquiry, theories of constitutional colorblindness, and the intent doctrine.

Equal Protection’s Scrutiny Inquiry

Roughly a decade before the Supreme Court’s decision in Brown v. Board of Education, the idea that the Court should understand Equal Protection as providing stronger judicial oversight for minority groups made its first appearance in the main body of a Supreme Court opinion in Korematsu v. United States—a 1944 case concerning the constitutionality of Japanese internment during World War II. The Court wrote: “All legal restrictions which curtail the civil rights of a single racial group are immediately suspect. . . . Courts must subject them to the most rigid scrutiny.”22 Ironically, this first articulation of what is now known as strict scrutiny nonetheless led the Court to uphold the executive order allowing the internment of Japanese Americans.23 Nevertheless, Korematsu established the now familiar constitutional structure whereby courts deploy strict scrutiny—where a law must be narrowly tailored to serve a compelling government interest—to laws implicating race, national origin, and alienage while most other Equal Protection challenges (except those implicating children born to unmarried parents, sex, and gender, which receive intermediate scrutiny) are merely afforded rational basis review in which courts will uphold their constitutionality as long as the law is rationally related to a legitimate purpose.

While Equal Protection’s doctrinal development has been robust since Korematsu and Brown, there has been relatively little investigation into precisely how courts understand race in fulfilling their constitutional duty to use judicial review to protect the rights of these groups. Moreover, there is even less coherency in the court’s jurisprudence on the principles that justify treating racial discrimination differently from other forms of group-based subordination, such as that based upon sexual orientation or class. This is important since Equal Protection jurisprudence dictates that a plaintiff’s group membership shapes the judicial determination of whether the state categorization is permissible. As Kenji Yoshino notes, the court has extended stronger forms of scrutiny beyond mere rational review to classifications “based upon race, sex, national origin, alienage, and illegitimacy . . . [without] provid[ing] a clear overarching rationale for why these five classifications, and not others, are particularly deserving of judicial solicitude.”24 Rather, the Court takes three factors (not necessarily requirements) into consideration: whether the plaintiff is a member of a group that (1) has historically been subjected to discrimination, (2) that is a politically powerless minority, and (3) “exhibits obvious, immutable, or distinguishing characteristics that define them as a discrete group.”25

What appears first as a rather parsimonious three-pronged test is actually the product of several divergent jurisprudential threads coalescing around modern Equal Protection commitments. The first prong’s concern with a group’s history of discrimination emanates from the Court’s post-Brown commitments to affirmatively use judicial review to go beyond overly formal notions of equality to engage in a more pragmatic understanding of how the social histories entwined with legally enforced discriminations can lead to apartheid. The second prong’s concern for protecting politically powerless groups is an offshoot of footnote four in Carolene Products. The Court discusses the relevance of these first two prongs in San Antonio Independent School District v. Rodriguez, which concerns the constitutionality of funding schools through tax bases that systemically favor the wealthy. The Court held that the appellees residing in underfunded areas did not constitute a suspect class that could elicit a strict scrutiny analysis since they constituted “a large, diverse, and amorphous class, unified only by the common factor of residence in districts that happen to have less taxable wealth than other districts.”26 As such, the Court declined to exert its highest form of review typically reserved for claims of racial discrimination since “the system of alleged discrimination and the class it defines have none of the traditional indicia of suspectness: the class is not saddled with such disabilities, or subjected to such a history of purposeful unequal treatment, or relegated to such a position of political powerlessness as to command extraordinary protection from the majoritarian political process.”27

The third prong’s emphasis on obvious, immutable, or distinguishing characteristics provides the most direct articulation of how groups deemed visually distinct are granted the highest form of protection.28 Yet there is doctrinal evidence that this prong’s emphasis on granting groups with visually distinguishable markers higher protections also shapes how the Court thinks about the other two prongs. For example, in Matthews v. Lucas, the Court said that while law often treats children born to unmarried parents differently than those born in traditional families, “this discrimination against illegitimates has never approached the severity or pervasiveness of the historic legal and political discrimination against women and Negroes . . . perhaps in part because illegitimacy does not carry an obvious badge, as race and sex do.”29 Moreover, in Frontiero v. Richardson, the plurality extended strict scrutiny to sex-based discrimination (later revised as intermediate scrutiny in Craig v. Boren) based in part on a theory of political powerlessness linked to the visibility of women’s sex difference: “It can hardly be doubted that, in part because of the high visibility of the sex characteristic, women still face pervasive, although at times more subtle, discrimination in our educational institutions, in the job market and, perhaps most conspicuously, in the political arena.”30 Therefore, the third prong’s bluntness can be largely seen as a constitutive element of the other two prongs in terms of how visibility filters the way the Court understands the severity of groups’ political powerlessness and history of discrimination. It can be argued that the visibility component was always already a prerequisite for higher judicial scrutiny, but only became articulated as a “prong” as a way to justify extending heightened scrutiny to sex-based classifications. The doctrinal justification for treating sex-based classifications more like race classifications in Frontiero is that sex discrimination, like race discrimination, orients around visible physical differences that trigger prejudices that are difficult to mitigate solely through political processes and therefore require stronger constitutional protections. The explicit articulation of a visibility prong post-Frontiero can be reasonably seen as restating what was up to then part of the obvious in Equal Protection: that the theory of discrimination (and, implicitly, theory of race, since racial minorities are conceived of as the model) driving this jurisprudence is one that treats phenotype and other human markers as visually obvious and self-evident triggers of potentially antagonistic social relations.31 These markers’ visibility and salience are thought to exist anterior to law and society rather than produced by social and legal relations. That is, “race” ipsa loquitur: race and its visual salience simply speak for themselves.

The Coherence of Constitutional Colorblindness

“Race” ipsa loquitur impacts Equal Protection jurisprudence beyond serving as a gateway concept that arbitrates the level of scrutiny afforded to various groups’ claims of discrimination. It also plays a constitutive role in shaping the Court’s normative vision for the appropriate role of government in using racial categories. This perspective, known as colorblindness, reflects a legal ideology of racial nonrecognition; Equal Protection read through a colorblind framework has come to be understood as substantially limiting the state’s ability to take race into consideration when allocating resources or benefits—even when done to remedy ongoing disadvantages linked to past harms.32 Here lies a key question: how did this transition from a post-Brown era of race consciousness to a modern era of Equal Protection race-nonrecognition occur? What theories of race led to this changing perspective?

While some have maintained that constitutional colorblindness reflects a good faith application of its intellectual antecedents, scholars have traced the birth of modern colorblindness to the unique racial politics of the post–civil rights era that generated a backlash against efforts to use law and public policy to atone for the racial apartheid stemming from centuries of racial subordination.33 It has been argued that “the proximate origins of contemporary colorblindness [can be located] in the effort by neoconservatives beginning in the 1960s to respond to an emerging structural understanding of racism by positing instead an ethnic reconceptualization of race.”34 The writings of Nathan Glazer and Daniel Moynihan, along with scholarship from the legal academy, challenged the wisdom of affirmative action as public policy during this period while also reconceptualizing the sociology of racial inequality as a phenomenon linked to personal or group failures rather than racial hierarchy.35 Eduardo Bonilla-Silva similarly argues that colorblindness “became the dominant racial ideology as the mechanisms and practices for keeping blacks and other racial minorities ‘at the bottom of the well’ changed . . . [whereas] contemporary racial inequality is reproduced through ‘new racism’ practices that are subtle, institutional, and apparently nonracial.”36

The colorblind approach to race is evident throughout the Court’s modern Equal Protection jurisprudence, which has centered in large part around the issue of affirmative action. The Court began to head down this path in Regents of the University of California v. Bakke, where an unsuccessful White applicant to the University of California, Davis Medical School, sued the university for excluding him from consideration for one of the sixteen seats set aside for minority applicants. In Bakke, two sets of four justices each argued for and against an anti-classification approach to the government’s use of race. This judicial fragmentation led to the rather narrow holding that UC Davis’s particular admissions program was unlawful but that race may continue to be considered in other ways. Justice Powell’s opinion has emerged over time as sowing the seeds for a colorblind approach to Equal Protection that encourages nonrecognition by concluding that strict scrutiny applied to all racial categorizations, regardless of whether the person is a member of a “discrete and insular minority.” Powell’s declaration that “racial and ethnic distinctions of any sort are inherently suspect and thus call for the most exacting judicial examination” strips the affirmative action debate of the very context that renders such programs socially necessary.37 Thus, “in advocating the same standard in all cases, Powell effectively argued that for constitutional purposes preferential treatment and Jim Crow laws amounted to the same thing—the central claim of reactionary colorblindness.”38 This claim is premised upon a particular understanding of race: that it is a superficial, “skin deep,” and merely descriptive characteristic that is inherently dubious for government consideration—regardless of whether such consideration is done to entrench existing racial privilege or remedy racial subordination. Race is sociologically flat; it is thought to only describe an individual’s physical traits or group membership rather than confer any particular social benefits or burdens. The lack of conceptual depth accorded to understanding precisely what race is and how it impacts individuals’ lives leads to a reductionist understanding that draws heavily upon commonsense perspectives that (1) the salience of race comes from its visually obvious character and (2) that blindness or nonrecognition, in terms of an inability or unwillingness to see race, necessarily leads to racial equality.39

Powell’s language has had a resounding effect on Equal Protection jurisprudence beyond Bakke’s holding that race can continue to have limited consideration in university admissions. Powell did not side with the justices in Bakke that explicitly advocated colorblindness through forgoing constitutional deliberations and instead arguing that Title VI prevented such race-conscious university admissions. But Powell’s opinion greased the wheels for subsequent successful claims of constitutional colorblindness, where the Fourteenth Amendment itself was read to bar race-conscious decision making. This is first seen Richmond v. Croson, which entailed a program that gave preferences for municipal contracts to minority-owned businesses in Richmond, Virginia. Drawing upon many of the same sentiments as Justice Powell expressed in Bakke, Justice O’Connor’s majority opinion held this scheme to violate the Equal Protection clause, through a jurisprudential lens of colorblindness. Ian Haney-López articulates an important connection between Powell’s dicta in Bakke and O’Connor’s reasoning in Croson:

Like Powell, O’Connor used the version of ethnicity picturing whites as black to mandate strict scrutiny. Then, just as Powell did, in considering whether structural disadvantage justified affirmative action, O’Connor reverted to the version of ethnicity depicting all groups as the masters of their own destiny, none suffering particular disadvantage. Despite the heavy particularity of Virginia’s history, Croson posited a veritable tug of war between various identically situated ethnic groups competing for the spoils of government largess. O’Connor wrapped her opinion in the moral legitimacy afforded by the “dream of a Nation of equal citizens in a society where race is irrelevant.” But by drawing blacks as white, she in effect reasoned as if this end state even now existed: race was ostensibly already irrelevant to the life chances of minorities in America. In this context, not only was affirmative action unnecessary, but it threatened the American racial paradise by victimizing whites, making them the new minority. In its first instantiation as Equal Protection law, colorblindness drew heavily on the re-description of race constitutionally pioneered by Powell in Bakke, positing whites as black to justify heightened review, but blacks as white to deny the persistence of racial hierarchy and the necessity of racial reconstruction.40

This move to ethnicity is key to making colorblindness and its jurisprudence of nonrecognition a constitutional norm for understanding Equal Protection. The uptake and rearticulation of colorblind norms can be seen in the 1995 Supreme Court decision Adarand Constructors v. Peña, in which the Court considered the lawfulness of racial preferences in federal government subcontracting that are designed to benefit minorities. Primary contractors with the Central Federal Lands Highway Division (part of the Department of Transportation) would receive additional money if they subcontracted with small businesses owned or controlled by “socially and economically disadvantaged individuals,” where the federal law explicitly stated that race was a presumptively qualifying characteristic.41 Even though the racial classification used here was designed to benefit minorities (presumably to counteract the impact of past discrimination), the Court concluded that such preferences violate Equal Protection through reasoning that incorporated colorblind logic as a constitutional norm. By holding that strict scrutiny applies any time government uses any racial classification, the Court obfuscated the ongoing impact of racial discrimination as well as the contemporary existence of racial hierarchy. As Justice O’Connor stated in the majority opinion, “Whenever the government treats any person unequally because of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution’s guarantee of equal protection.”42 Drawing upon a visual metaphor in line with this colorblind application of Equal Protection, Justice Scalia stated in his concurrence that “under our Constitution there can be no such thing as either a creditor or debtor race. . . . In the eyes of government, we are just one race here. It is American”43 (emphasis added). And, as if there were any doubt yet regarding the role of colorblindness in understanding the Equal Protection’s boundaries, Justice Thomas powerfully concurred by stating, “I believe that there is a moral and constitutional equivalence between laws designed to subjugate a race and those that distribute benefits on the basis of race in order to foster some current notion of equality.”44 Thus, from this perspective, race consciousness by government actors—even to amend for past wrongs—is not only constitutionally impermissible, but transcends legal norms to also be immoral.

From this perspective of constitutional colorblindness that continues to this very day with Chief Justice Roberts’s declaration in Parents Involved that “the best way to stop discrimination on the basis of race is to stop discriminating on the basis of race,” the rather uncomfortable conclusion that Jim Crow is legally and morally equivalent to affirmative action somehow makes sense.45 But it only does so through a particular understanding of race that is remarkably superficial—a commonsensical presumption that race only reflects visually obvious group differences that all people have that are of no significance beyond what we see and should not be recognized, even for remedial purposes. From Bakke to Parents Involved, we can see how the embedding of colorblindness into Equal Protection law encourages a jurisprudence that operates from a specific understanding of race—“race” ipsa loquitur, or that race is a simplistic physiological trait that speaks for itself and deserves no deeper sociological or historical contemplation, which ultimately conceals the continuing significance of racial subordination. “Race” ipsa loquitur makes certain jurisprudential “moves” in furtherance of constitutional colorblindness possible if not preferable when they might otherwise be seen as what they are: reductionist and ridiculous. For example, by reconceiving race as a series of ethnic groups in pluralistic competition where there is no subordinate or privileged group, “race” ipsa loquitur allows Equal Protection’s moral sensibilities to shift from using law to remedy past injustices to using law to mandate nonrecognition of difference in the distribution of resources even when done to level a historically and sociologically uneven playing field. Thus, the assumption that race is visually obvious plays a subtle yet powerful role in maintaining racial hierarchy.

The Intent Doctrine

The intent doctrine is traditionally understood as emerging from the Supreme Court’s 1976 decision in Washington v. Davis to require a demonstration of discriminatory purpose or “bad intent” to sustain claims that a facially neutral law or practice violates Equal Protection. This doctrine has made it extremely difficult for plaintiffs to successfully make claims of discrimination; demonstrating that a law or practice disproportionately impacts a particular group is not enough, and direct evidence of individuals’ specific intent to discriminate is rare except in the most extraordinary cases.

Yet this narrative that Washington v. Davis marks the origins of the intent doctrine has recently come under scrutiny as not only inaccurate but inattentive to the critical role of colorblindness in giving rise to the doctrine’s current incarnation as requiring a specific demonstration of “bad intent.”46 What is missing from the traditional story of the intent doctrine’s origins is that the judicial examination of intent existed before Washington v. Davis, but in a different form, where social context was used to infer inappropriate motives rather than requiring direct evidence of malice.47

Washington v. Davis focused in large part on whether Test 21 (an examination used by the Washington, DC, police department for hiring purposes) impermissibly discriminated against African Americans since they were four times as likely to not achieve a passing score. The Court of Appeals, using a standard borrowed from Title VII analyses, held that Test 21 had an unconstitutionally disparate impact on Blacks that violated Equal Protection norms.48 In reversing the Court of Appeals, the Supreme Court in Davis found that there was no discrimination in the administration of Test 21 and held that government action is not unconstitutional “solely because it has a racially disproportionate impact.”49 But what often gets lost in the standard narrative on Washington v. Davis and the emergence of the intent doctrine is that context still mattered for the Davis court in inferring whether or not an unconstitutional purpose existed. The Davis court stated in its opinion that “necessarily, an invidious discriminatory purpose may often be inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than another. . . . Disproportionate impact is not irrelevant, but it is not the sole touchstone of an invidious racial discrimination forbidden by the Constitution.”50 Thus, as Ian Haney López notes, the Court “did not just extol contextual intent, [it] employed it—albeit to find no discrimination.”51

From this standpoint, Davis did not usher in a jurisprudence fixated on individual malice that does not take seriously the ways in which social context can clue courts in to legal actors’ intent. This turn toward individualized malice to the exclusion of any serious attention to social context in Equal Protection analysis has been shown to fully mature after Davis, through Bakke’s subsequent prism of constitutional colorblindness. Recall that Justice Powell’s opinion in Bakke encouraged deemphasizing context in affirmative action cases in a manner that subjects all uses of race—remedial or discriminatory—to strict scrutiny and promoted an ethos of nonrecognition. While this position was not signed onto by the other justices in Bakke, it has become a formidable influence in Equal Protection analysis—particularly in transforming intent doctrine. The year following Bakke, the Court in Pers. Adm’r of Mass. v. Feeney relied heavily upon Powell’s colorblind logic to assert—in a case that was ultimately about gender discrimination—that “a racial classification, regardless of purported motivation, is presumptively invalid and can be upheld only upon an extraordinary justification.”52 Feeney solidified the shift in how courts conceptualized the constitutional problem as law “seeing” or classifying individuals53; the context that mattered so much up through and past Davis was now reduced to an immediately suspect act of government taking notice of group-based traits, where the Feeney court asserted that “race is the paradigm.”54 But Feeney also reflects a reconfigured meaning of discriminatory purpose or intent: “Discriminatory purpose . . . implies more than intent as volition or intent as awareness of consequences. It implies that the decisionmaker . . . selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group”55 (emphasis added).

Therefore it was Feeney in 1979, not Davis in 1976, that reflects the coming of age of the modern intent doctrine. But what has been underappreciated until recently is the extent to which the shift in Equal Protection analysis from contextual inquiries to an acontextual emphasis on categorization and malice was mediated by the infusion of constitutional colorblindness as emphasized by Justice Powell’s 1978 Bakke opinion. The intent doctrine as we currently know it is a product of colorblindness—in other words, fruit from the poisonous tree. What occurs is an increasingly decontextualized understanding of race and racism that moves it from being a contextual interaction between human difference and social structure to a reductionist approach that emphasizes visible traits—what the Feeney court terms as “adverse effects upon an identifiable group.” The focus is on bad faith categorization, yet race itself remains undertheorized and conceptually reduced to something that is presumptively self-evident or obvious. In disaggregating race from context or social structure, the Feeney court through this post-Bakke turn toward constitutional colorblindness effectively embraces “race” ipsa loquitur as its theory of race. Race needs no contextual explanation or investigation. It simply speaks for itself.

Theory of Race Emanating from Equal Protection Doctrine

The doctrinal point that should be taken from this three-tiered analysis is that Equal Protection jurisprudence has evolved in a manner that reduces race to a series of discrete categories that exist outside of any broader social or political process and whose significance and salience are thought to come from mere observation. Race is thought to be a visually obvious characteristic of the body—what Alan Hyde calls a “naturalizing account of race . . . [whereby] race is an obvious fact that inheres in each body from birth.”56 Hyde uses naturalizing not in the sense of understanding the relative worth of groups, but in how the visual distinctions that are strongly associated with racial categories seem objective and real. Yet as demonstrated in the data presented in Part 1, what we see and the importance we give to racial differences are constituted by social practices. Thus, as Hyde notes, “race in American law is thus unthinkable without a body and an eye. . . . Law veils its own power . . . by pretending to find what it in fact makes itself.”57

This critique suggests an important yet largely unarticulated trend. In relation to the inordinate attention paid to thinking through the difficulties and appropriate relationship between Equal Protection and judicial review, race has been conceptually reduced to its lowest common denominator: a set of discrete and visually obvious categories primarily known by phenotype and other visual cues. Thus, the reductionist theory of race driving Equal Protection law is that race speaks for itself; race is what you see, and what you see is presumed to be self-evidently salient. “Seeing” race is presumed to be a fact of life that is both exogenous to and unmediated by any broader social, legal, or political process. Moreover, the self-evident salience of this variable is thought to be the trigger giving rise to Equal Protection conversations.

By saying that Equal Protection doctrine has a reductionist theory of race, I do not mean to simply reassert that race is socially or legally constructed or that a broader process of racial formation creates the meanings that we associate with racial groups—points that have already been made. Instead, drawing upon the empirical findings in Part 1, I question the practice whereby visual distinctions between racial groups are thought to be self-evident boundaries of difference that serve as a conceptual predicate for Equal Protection conversations. Law’s focus on visibility might privilege a certain way of thinking about race that historically has been intertwined with racial subordination, that is, that the self-evident visual salience of race reflects differences that are real, tangible, and obvious rather than being a function of social practices that, tied to subordination itself, produce the very salience of race thought to be obvious. The “race” ipsa loquitur trope in Equal Protection doctrine may very well limit discussions of what race is and, more importantly, might obscure the most effective way to use racial categorizations in a thoughtful, non-discriminatory manner.

Destabilizing “Race” Ipsa Loquitur in Equal Protection Jurisprudence

The empirical findings from Part 1 suggest that visual understandings of race are not dependent upon any need or ability to actually see the visual cues that define racial boundaries. Instead, they are produced by social practices that are so compelling that even blind people “see” and organize their lives around these visual cues. Sighted people are, in a sense, blinded by sight; their vision prevents them from appreciating the role of social practices in producing the salience of race. Blind people’s inability to be misled by the seemingly self-evident nature of race brings the production of the visual salience of race into focus, which allows us to understand the significance of social practices to the perceptibility of group differences to race and beyond. Gerry, a blind respondent, nicely summarizes this concept:

Race is very often not a mystery to blind people, which is in a sense kind of sad. I think that sometimes [sighted] people look at blind folks and they think [that] these people can show us the way to a kind of Star Trek race-blind society. And it would be great if we could do that. But we’re just as much a victim of racial prejudice, stereotypes, and misconceptions as anybody else. And the fact that we’re not clued to it directly by vision doesn’t, in my mind, change that a bit. I think that I suffer all of the unfortunate characteristics of my upbringing regarding race that my [sighted] brothers and sisters do.

Ginny echoes this sentiment: “I really don’t think it’s a matter of vision truthfully. . . . I was so amazed when this professor of mine had the premise [that blind people do not understand race]. . . . He said, ‘Well then, you’re not prejudiced at all, are you?’ I thought [it’s] so odd that he thinks that [it] is all about vision.” Mason also corroborated this thought, noting that race is “very much a learned thinking and behavior that doesn’t have much to do with what you can see or not.”

This empirical study of blind people’s understandings and experiences with race has important implications for Equal Protection in that it calls into question the “race” ipsa loquitur sensibility embedded in this jurisprudence and draws attention to how this misguided theory of race may warp important aspects of this area of law. For example, the attention paid to visibility in Equal Protection’s scrutiny inquiry where race is treated as a trait whose salience and social significance come from its self-evident character trivializes Equal Protection by framing constitutionally impermissible discrimination as something that starts from the visual perception of seemingly obvious human differences. The empirical evidence suggests otherwise; the salience of race is produced by social practices rather than merely observed, which suggests that judicial review should pay less attention to visibility as an ocular experience and more attention to the social practices—such as embedded forms of privilege and subordination—that make certain human traits salient in the first place. Re-orienting the scrutiny inquiry to focus on these social practices as a constitutional problem of first concern opens up a jurisprudential discussion of how the discriminatory treatment of certain groups currently not considered to be a suspect class—such as homosexuals and poor people—may nevertheless merit more than mere rational-basis review due to the history of discrimination and current practices that produce their social salience (at times visible, and at times not) as targets for state-sponsored classifications that work against their group interest.58 Such an approach would alter the Equal Protection inquiry to be sensitive to the social practices of homophobia and classism that repeatedly make homosexuals and poor people the subject of discriminatory state actions, leading to a more sociologically robust jurisprudence. This might engender a more coherent and consistent Equal Protection jurisprudence that places justice rather than deceptively self-evident categories of “visible” and “invisible” at the heart of the inquiry.

Using the empirical data from this study to disrupt constitutional colorblindness is also significant. Chapter 4 discussed the importance of disrupting the colorblind metaphor to the extent that it fosters a reductionist theory of race being simply what you see and blindness, or nonrecognition, as an appropriate check against discrimination. To the extent that colorblindness has become the primary filter through which the Court understands Equal Protection (which has led to troubling outcomes), disrupting this logic is of the utmost importance for re-envisioning this area of the law. By offering qualitative data showing the inaccuracies of the metaphor as an ideological tool and as a specific iteration of constitutional law, colorblindness can be exposed as incoherent and damaging to social relations and basic notions of justice.

By focusing on the social practices that produce individuals’ ability to see the world in particular ways, this disruption draws attention to the need for alternative conceptions of society and human relationships that reflect reality. Reorienting the normative commitments to Equal Protection around constitutive social practices rather than “race” ipsa loquitur suggests that constitutional colorblindness as a jurisprudence of nonrecognition should be done away with. Taking social practices seriously as the stimulant of race becoming visually salient suggests a new understanding of race that might inform Equal Protection jurisprudence in a manner that highlights the roles of context and racial hierarchy in fulfilling Equal Protection’s mandates.

The empirical evidence also substantially disrupts the intent doctrine. Much of the intent inquiry—theoretically, historically, and doctrinally connected with colorblindness—focuses on a particular reductionist understanding that disaggregates race from social context and hierarchy to recast it as a discrete trait that is purposefully targeted and presumptively self-evidently known. The intent doctrine replicates a discreteness regarding race and how it is apprehended as well as comprehended that is sociologically bankrupt; social practices, not merely discrete, acontextual racial markers of human difference, give rise to the visual salience of race that often leads to discriminatory actions and experiences. To the extent that the empirical findings draw attention to the role of social practices in producing the salience of race, the intent doctrine also needs to be substantially revisited in favor of an approach that emphasizes social practices, context, and racial hierarchy rather than embarking on the elusive quest of finding and punishing individual bad actors.

Taken together, putting the empirical findings regarding blind people’s visual understandings of race in conversation with the “race” ipsa loquitur thread of reasoning embedded in Equal Protection’s scrutiny inquiry, colorblindness, and intent doctrine suggests that this line of legal reasoning must be thoroughly eviscerated. The “race” ipsa loquitur sensibility reproduces a troubling typological conception of race and discrimination that overemphasizes what people look like to the detriment of having a more sophisticated understanding of the social practices that make certain groups visible targets of discrimination to begin with. By emphasizing the ways in which groups’ visual salience is produced, not merely observed, I suggest a stronger engagement with the discriminatory social practices that constitute the coherency of certain groups’ visibility—whether it be by race, class, religion, or any other characteristic central to individual or group identity. The point here is not that vision does not matter. Rather, the constitutionally relevant issue should be the social practices and outcomes that make race and other group traits salient lines of human difference.

Equal Protection’s emphasis on visibility distorts discussions on the nature of race and, more importantly, may hinder judicial deliberations of the most effective way to use racial categorizations in a thoughtful, non-discriminatory manner. Focusing on visibility privileges a certain way of thinking about race that historically has been intertwined with racial subordination, that is, that race differences are real, tangible, and obvious rather than a product of social practices. This not only hurts other groups facing discrimination, but encourages a limited perspective on racial discrimination that harms racial minorities and impedes social justice. Without seriously considering how social practices constitute visual understandings of race, the legal emphasis on visual cues obscures the extent to which we are socialized to think racially, which can be at the crux of many discriminatory actions that may go without remedy due to the current scheme’s emphasis on what litigants look like.

The point of putting the qualitative analysis in conversation with the legal doctrine is not to simply make sure law conforms to the empirical realities of social life on the ground, but to encourage more sophisticated and responsible conceptions of race by legal actors and legal scholars. It is time to begin a series of conversations about the future relationship between race and law, focusing in particular on what can be done to escape the reductionist theoretical quagmire that has defined race in American jurisprudence for the past four hundred years. Thinking empirically about Equal Protection is an important first step.


6

On Post-racialism

HOODED SWEATSHIRTS, OR “HOODIES,” ARE OFTEN ASSOCIATED with trendy adolescents trying to make some type of fashion statement. However, the modern commercial hoodie has been around since the 1930s, when Champion manufactured the first hooded sweatshirt with the idea that it could help keep laborers warm as they worked in cold warehouses.1 Since then, hoodies have found a broader appeal and have become a staple of the American wardrobe. But hoodies have become more of a political statement than mere clothing accessory since the February 26, 2012, shooting of Trayvon Martin in a gated community in Sanford, Florida.

Martin, a seventeen-year-old Black male, was wearing a hoodie while walking back to his father’s girlfriend’s house after buying snacks from a local 7-Eleven. George Zimmerman, a neighborhood watch captain, found his behavior—WWBWH, or walking while Black with hoodie—to be “really suspicious” according to a 911 call he made while watching Martin walk down the street.2 Zimmerman, with some uncertainty, told the dispatcher that Martin “look[ed] Black.” Yet he assuredly described him as wearing “a dark hoodie” that led him to believe that Martin was “up to no good.”3 The 911 dispatcher advised Zimmerman to stay in his car until officers arrived. Ignoring this instruction, Zimmerman followed Martin, left his car with a 9-millimeter handgun, and confronted the teenager. An altercation ensued, and Zimmerman fatally shot Martin.

This case was thrust into the national spotlight when several weeks passed before Sanford police arrested Zimmerman. The public outcry attributed the shooting and the delayed arrest to racism. Zimmerman defended his actions by saying that his use of force was justified under Florida’s “stand your ground law,” which has an expanded understanding of self-defense that does not require any attempt to retreat and permits the use of deadly force if the person believes it is necessary to prevent death or bodily harm.4 Thus, both Zimmerman and the Sanford Police Department countered accusations of racism by suggesting that this case was primarily about whether Zimmerman reasonably feared for his safety. While a situation involving an unprovoked defendant pursuing a victim and initiating a confrontation may sound like a strange application of “standing your ground,” it is not without precedent. In nearly one-third of two hundred “stand your ground” cases in Florida analyzed by the Tampa Bay Times, “defendants initiated the fight, shot an unarmed person or pursued their victim—and still went free.”5 Thus, the issue quickly became whether or not Zimmerman had reason to find Martin suspicious and a threat to his life or others—which brings us back to the hoodie.

To some, hoodies are a timeless and unequivocal sign of sinister behavior; many consider hiding one’s face to be indicative of bad intentions. From this vantage point, the suspicious nature of wearing a hoodie may have reasonably led Zimmerman to fear for his life and others—at least enough to justify the shooting under Florida law. Geraldo Rivera made this point most forcefully when he said that the hoodie “is as much responsible for Trayvon Martin’s death as George Zimmerman was.”6 Comments such as this both reflected and galvanized a certain sensibility that Martin somehow provoked the attack by dressing like someone who is a threat and therefore tragically triggered Zimmerman’s perhaps overly aggressive yet nonetheless lawful act of standing his ground. Celebrities and politicians showed their support for Martin and against hoodie stereotypes by wearing hoodies in public—everyone from the Miami Heat basketball team to former Michigan governor Jennifer Granholm to CNN political commentator Roland Martin to Congressman Bobby Rush donning a hoodie on the floor of the House of Representatives (see Figures 16 and 17). This public display of support even led to a “million hoodie march” in New York City.

In the midst of this public discussion came a voice of clarity from a surprising place: the White House. During an unrelated public address in the Rose Garden, President Obama responded to a reporter’s request to comment on the Trayvon Martin case by sympathizing with Martin’s parents and noting in deeply personal terms that “when I think about this boy, I think about my own kids. . . . You know, if I had a son, he’d look like Trayvon”7 (emphasis added).
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FIGURE 16. Former Michigan governor Jennifer Granholm. AP Photo/Current TV.

When I heard this, it immediately took me back to my days growing up in a middle-class suburb of Cincinnati—a city where police officers killed fifteen Black males over a six-year period, with the 2001 shooting of unarmed Timothy Thomas generating four days of riots.8 These protests were the culmination of decades-long racial tensions in the city and its surrounding neighborhoods, where relationships between Blacks and Whites—not to mention between the police and minority communities—were nothing short of dismal.9 As a teenager, I was endlessly frustrated by what I then thought to be the irrational rules created by my parents as I transitioned to adulthood. For example, they discouraged me from jogging in my neighborhood, for fear that someone might question why a young Black male was running or what criminal activity he was running from. When I turned sixteen, a family friend decided to move out of town and was looking to quickly sell his car, a fairly nice low-end model Mercedes. He proposed selling it to us for substantially below market value—presumably as a gift to me as I had just received my driver’s license. Of course, my sixteen-year-old self had visions of pulling into my high school parking lot in a new ride that would elicit the envy of my peers. I was crestfallen when my parents declined the offer. When I asked why, my father flatly said, “When people see a young Black male driving a Mercedes, they will think you are a drug dealer, and we don’t want any trouble from the police.” I ended up with a fifteen-year-old hand-me-down blue Datsun 210 that leaked oil and had rusted doors, holes in the seats, and manual windows. Needless to say, the kids at school were not impressed.
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FIGURE 17. Congressman Bobby Rush wearing a hoodie on the floor of the House of Representatives. AP Photo/House Television.

While my parents’ actions seemed utterly paranoid at the time, I slowly began to realize that they were exercising a parenting technique used by many people raising males of color.10 Unlike Rivera’s “blame the victim” approach, it is common in communities of color to “blame the society” in making their young men aware of the unjust ways in which their actions and behaviors are viewed. This is the sensibility—the racial panopticon that envelops Black men and uses their socially produced hypervisibility as a means of social control—that President Obama tapped into when remarking on the Martin shooting. This brief but poignant statement was important in at least two regards. First, it brought clarity to what was then becoming an increasingly muddled public conversation on race. Hoodies’ increasingly indeterminate meaning and Zimmerman’s claim to a Hispanic ethnicity (not white racial identity) obscured the central role of race and racism in this incident. Zimmerman’s supporters emphasized how the covering of one’s face, not the race of the face itself, can lead to tragic mistakes that are nonetheless legally justified. They also claimed that this is not a simple case of White on Black prejudice since Zimmerman is biracial (his father is White and his mother is Latino), giving Zimmerman a claim to an ethnic identity that ostensibly rebutted accusations that he is a White racist.11 But by highlighting how the visibility of race would expose his son, if he had one, to a similar fate, Obama put the issue of race squarely back into the public discourse. With great subtlety, he drew attention to the panoptic powers of visual surveillance and observation that are exerted upon Blacks and enforced by social practices such as neighborhood violence that the law excuses through mechanisms such as “standing your ground.”12 Through these comments, President Obama resituates the problem as not being about the dialectics of the hoodie or Zimmerman’s racial background. Rather, it is important to pay closer attention to how society trains individuals to look upon and react to race and racial cues in a manner that produces the visibility of “looking suspicious” in ways that rationalize forms of violence that would otherwise be unjustifiable (a jury ultimately found Zimmerman not guilty). Thus, by emphasizing his personal connection to Martin’s visibility and how the social practices surrounding seeing race both apart from and through markers such as the hoodie, the president draws attention to the fact that we still live in a world where someone can be incorrectly suspected of wrongdoing, killed, and have their killer go unpunished for no reason other than that they look a certain way.13

But this statement from the rose garden was also an interesting contrast to Obama’s presidency and approach to governing. Since his introduction to the nation at the 2004 Democratic convention, Barack Obama has assiduously avoided even the appearance of being race conscious, or acknowledging the central role of race in subordinating people of color and privileging the White majority.14 Randall Kennedy notes that “President Obama has consistently attempted to evade racial issues. If he cannot avoid them, he reframes them, minimizing the racial element. If forced to confront a racial issue squarely, he does so in a fashion calculated to assuage the anxieties of Whites. This is the Obama way.15

President Obama’s public comments on race often have temporal limits, either focusing on how far the country has come since its roots in slavery and Jim Crow or congratulating Americans for reaching a historical moment of relative racial harmony when all individuals, regardless of race, simply want the same opportunities in life. Yet he has largely avoided discussion of the ways that past wrongs continue to shape present injustices that, without deeper consciousness of race in developing remedies, limit the feasibility of substantive equality. This avoidance of race consciousness has led President Obama to be heralded as the post-racial president—indeed, an icon of post-racialism itself. Much of Obama’s political viability has been premised upon his campaign and governing strategy of minimizing race consciousness in favor of universalisms that American society has transcended the “old” race and no longer needs to make it central to public discourse. Where the civil rights movement was based upon the aspiration that “We Shall Overcome,” Obama’s post-racial strategy has effectively been a declaration that “We Have Overcome.”

But by emphasizing that it was the way that Trayvon Martin looked—not simply because of any clothing—Obama made an interesting divergence away from his overall post-racial strategy that many consider was his ticket to the White House. Regardless of this isolated moment of clarity, post-racialism continues to ascend on Obama’s coattails as a powerful ideology in American social and political discourse that deserves serious examination.

The Obama Way

In many ways, post-racialism is not an entirely new development. The notion that race consciousness is overly divisive and that social and political commonality should be pursued along other shared experiences dates back at the very least to old debates concerning race versus class consciousness in political mobilization. But Barack Obama’s presence on the national political stage gave these debates an entirely new appeal and feasibility that allowed the public to re-experience anti-race consciousness anew. At the 2004 Democratic National Convention, then Senate candidate Obama ended his momentous speech as follows: “There’s not a black America and white America and Latino American and Asian America; there’s the United States of America. . . . We are one people, all of us pledging allegiance to the stars and stripes, all of us defending the United States of America.”16 These words marked what many argue to be the birth of a post-racial political strategy that would lead to Obama’s election as president just a few years later. Journalists, pundits, and scholars have feverishly dissected this post-racial approach and its effect on public understandings of race. In short, it involved a “rhetorical tightrope [that] reassured Whites without seeming to abandon blacks” by focusing not on how race defines life opportunities, but by concentrating on the common things desired by everyone and how he, as president, can help all Americans achieve them.17 Even in moments such as the Revered Jeremiah Wright episode—in which Obama’s relationship with someone who passionately advocated race consciousness and racial justice raised questions about the sincerity of his post-racialism—Obama eloquently rebuked race consciousness and reasserted his political strategy of universalisms that transcended the particularities of racial subordination and White racial privilege.18

Obama has stated publicly that he does not personally adhere to the claim that his election signals the twilight of race and the beginnings of a post-racial society.19 This is inconsistent with his political rhetoric, where his own life story and achievements are used to advance policies that eschew race consciousness in favor of race-neutral approaches that are inattentive to the particular challenges faced by racial minorities. Obama would hardly be the first politician to demonstrate such inconsistencies between personal belief and political rhetoric. But the consistent role of post-racialism in his approach to governing has led some Black politicians to question President Obama’s overall commitment to racial justice. For example, members of the Congressional Black Caucus accused the Obama administration in June 2011 of failing to address why Black unemployment is nearly double that of Whites. Caucus chairman and Missouri representative Emanuel Cleaver said: “Can you imagine a situation where any other group of workers [were in the same position], if 34 percent of White women were out there looking for work and couldn’t find it? You would see congressional hearings and community gatherings. There would be rallies and protest marches. There is no way that this would be allowed to stand.”20

While perhaps politically savvy and expedient, post-racialism as a campaign strategy and theory of governance is problematic. This can be understood through at least three traits that characterize this approach. First, post-racialism works from the premise that the long history of race relations—from slavery to Jim Crow and beyond—is now over; society has evolved from these primitive forms of social relations characterized by racial conflict, subordination, and privilege to arrive at a final destination of racial equality where the state no longer needs to be conscious of race for remedial purposes.21 Post-racialism is in many ways self-congratulatory; it is society celebrating itself for transcending the sins of previous generations to finally achieve a state of racial equality where race no longer matters. Moreover, it suggests that going forward, race will no longer play a role in how future societies organize themselves. Race, like other political systems that are no longer viable such as fascism and communism, is thought to be dead and without any reasonable chance of ever being resuscitated. Post-racialism marks the end of race history, and therefore the end for the need for race-conscious law and public policy.22

Secondly, in proclaiming that the long and pitiful history of race is now at an endpoint, post-racialism finds all types of race consciousness—from Jim Crow forms of subordination to affirmative action types of remedies—to be equally reprehensible.23 To the extent that post-racialism envisions a society that has transcended and overcome past societies’ struggles and divisiveness—where the state conferred various privileges and burdens to racial groups—it does not differentiate between various forms of race-conscious governance. Post-racialism builds social consensus by endorsing a historical and moral time line that frames the “we have arrived” post-racialist moment through a specific evolutionary narrative in which society has progressed from the most brutal forms of racial oppression (slavery, Jim Crow), endured necessary forms of social and political resistance (civil rights movements), and atoned through an era of formal remedies for past wrongs (affirmative action) to have now reached the proverbial mountaintop where we have presumably worked through our issues so as to now be able to live in a society as one America. To tolerate race consciousness at this point—either to subordinate or remedy subordination—is seen as a step backward from this post-racialist moment and therefore de-evolutionary in terms of running against the proper progression of social relations.

Lastly, post-racialism posits that race is no longer a salient or meaningful characteristic of group difference that affects social relations. As part of the general narrative of transcendence that links each of these three characteristics, post-racialism describes the current society as one where race is no longer a barrier to one’s life opportunities. Race is simply no longer salient; society either no longer sees it or pays attention to it in any signficant way. In his now famous “A More Perfect Union” speech, delivered in response to the questions surrounding his relationship with Rev. Jeremiah Wright, then presidential candidate Obama said:

The profound mistake of Reverend Wright’s sermons is not that he spoke about racism in our society. It’s that he spoke as if our society was static; as if no progress has been made; as if this country—a country that has made it possible for one of his own members to run for the highest office in the land and build a coalition of white and black; Latino and Asian, rich and poor, young and old—is still irrevocably bound to a tragic past. But what we know—what we have seen—is that America can change. That is the true genius of this nation. What we have already achieved gives us hope—the audacity to hope—for what we can and must achieve tomorrow.24

In suggesting a break from a race-conscious society that has evolved on its own terms, post-racialism attempts to produce the change that it says already exists. For example, in focusing on the fact that Obama was a viable presidential candidate at the time of this speech (and eventually won the election), the post-racialist strategy creates the state of social and political affairs that it claims already prevails to make its perspective valid if not inevitable—all through limiting the ongoing salience of race while racial (if not racist) opposition to Obama’s very legitimacy continues throughout his presidency. The irony inherent in President Obama’s post-racial approach is that his campaigns and presidency have been nothing but racial. From Representative Joe Wilson calling President Obama a liar during a speech to Congress to ongoing questions about his religion and place of birth to a sitting governor waving her finger in his face as if the Leader of the Free World was a misbehaving child, President Obama has endured indignities that simply would be unimaginable if he were White. This highlights the remarkable tension between President Obama’s post-racial aspirations and his anything-but-post-racial treatment as commander in chief.

Post-racialism and Colorblindness

Is the post-racialism advanced and mainstreamed by Obama’s campaign strategy and presidency merely colorblindness by a different name? Not quite. To be sure, post-racialism and colorblindness are similar in that they are both critical of race consciousness; both approaches shun the idea that society’s racial past is determinative of present and future trajectories regarding race relations and instead pursue a politics of racial blindness. But, post-racialism and colorblindness can be distinguished in important ways that highlight the work that each does independently and how their convergence poses important challenges for law and society. The most important distinction to make is that while colorblindness offers a normative perspective on how race ought to be treated in law and public policy, post-racialism operates as a descriptive account of where society currently is.25 This distinction is crucial. Advocates of colorblindness often argue that we are not yet at a post-racial state of equality precisely because of ongoing racial preferences for minorities and continuing efforts to attribute existing racial disparities to racial discrimination. However, post-racialism’s notion of racial transcendence suggests that we are already at this end of race history precisely because past conflicts and struggles have allowed society to evolve to a point where, for example, even a Black man can be president. Indeed, it is this very claim that American society has already “arrived,” as a descriptive matter, at a post-racial state (i.e., beyond the typical polemics and divisiveness characterized by race consciousness) that allowed Barack Obama to introduce this post-racialist strategy to the American public.26

A second distinction is the role of context. While context is not relevant to colorblindness’s normative assertions regarding how we ought to govern ourselves, context is crucial to the post-racialist project of crafting a compelling race narrative and temporality that banish race consciousness from the polity precisely because we have ostensibly worked through and gone beyond a troublesome race history. Context is fully acknowledged in post-racialist discourses to specifically exclude race consciousness from present and future race conversations. Anti-race consciousness is promoted as the evolutionary goal in post-racialist discourse, while the role of context and history in colorblindness discourses is largely sidestepped and undertheorized in favor of flat, acontextual claims that race consciousness is race consciousness is race consciousness; the Klansman and the affirmative action supporter suffer from the same folly of paying too much attention to race.

This leads to an interesting tension between the two approaches: the normative appeal of colorblindness is to create laws and policies that will produce the moment of racial transcendence that post-racialism suggests already exists. Yet both approaches nevertheless operate in a manner that denies the ongoing significance of racial subordination and White racial privilege. With colorblindness operating from the political right to delegitimize ongoing claims for race consciousness in law and public policy and post-racialism operating largely (in the current political moment) from the political left to celebrate the historic election of Barack Obama as an indicator that race struggle as race consciousness is over, modern efforts at racial justice are at a political and intellectual stalemate. Colorblindness and post-racialism—despite their origins in opposing political traditions—serve each other in important regards. By delegitimizing efforts at getting social, legal, and political attention paid to ongoing structural racism and racial hierarchy, they provide the intellectual and political momentum for the continued subordination of people of color.

Despite different political standpoints and historical contexts, colorblindness and post-racialism offer each other mutual support and coherence in giving rise to a synergistic effect that each individually could not effectively pursue in the absence of the other. This effect is the redemption of Whiteness.27 By the term Whiteness, I write in the tradition of Cheryl Harris and others who see the accumulated privileges of being White in a racially stratified society as a property value that improves Whites’ life opportunities at the expense of racial minorities.28 The purpose of Brown v. Board of Education and the civil rights movement was to check Whiteness as a social and political identity whose power came from the dual processes of privilege and subordination. From this perspective, the diminution of a hyperinflated Whiteness that existed at the expense of racial minorities was an important aspect of the social, legal, and political commitment to racial equality throughout much of the late twentieth century—whether it was by the desegregation of schools, affirmative action in employment and education, or increasing minorities’ access to resources such as home loans. These efforts diversified both public and private spheres in a manner that attempted to level the playing field by muting the privileges of Whiteness so as to offer opportunities to a broader section of the population.

In the face of widening racial disparities in the post–civil rights era in virtually every measurable social category across the life spectrum—from infant mortality to education to unemployment to incarceration to nursing home care and end-of-life decision making—colorblindness and post-racialism operate individually and, most importantly, in concert to obscure and deny the existence of race hierarchies.29 This synergistic relationship of normative colorblind appeals and post-racial descriptive accounts of racial transcendence reframe existing racial disparities as not the product of structural racism but the natural state of things that can only be rectified through individual efforts. The synergistic effect is to resurrect old justifications for White racial dominance through new social and legal framings imbued with colorblind aspirations and post-racial descriptive transcendence, which ultimately hide the structural continuities between past and contemporary forms of White racial dominance. Individually, neither colorblindness nor post-racialism effectively achieves this rehabilitative aim. Colorblindness’s normative assertions can be exposed as out of touch without an evolutionary social narrative, and post-racialism on its own terms makes good campaign rhetoric but lacks a consistent theory for how one ought to govern. Together, however, the two approaches—unintentionally and without coordination—nevertheless cement a disdain for race consciousness and entrench an indifference to racial injustice that is devastating for any sensible project seeking to address persistent racial hierarchies that continue to shape the life outcomes of people of color. By effectively taking race out of law and society, colorblindness and post-racialism resurrect Whiteness as it was before race-conscious efforts challenged its legitimacy and restrained its power in the name of fairness and equality.

Resisting Whiteness’s Redemption

Several blind respondents mentioned Barack Obama when describing their understanding of race, which highlights the impact that his candidacy and presidency have had on public perceptions—even for those who cannot engage with race in the same manner as sighted individuals. These respondents mentioned Obama as a way to discuss racial dynamics that often focus on visual distinctions. For example, blind White respondent Dale said that in defining race, “people focus, tremendously, on the color of the skin. So, for example, the person who is lighter skin. Politicians like [Colin] Powell and even someone like Barack Obama. You know people make distinctions. They try to make distinctions between the darker ones and the lighter ones. So, I think, here in America, color in the visual aspect becomes more pronounced than in other places.” Blind White respondent Laura, who believed that Obama’s voice sounded Black, was dismayed by some people’s continued questioning of whether Obama was “Black enough” due to his privileged background and mixed-race heritage. She said: “You know, it just kills me, because like Barack Obama, you know he’s Black by his voice, but the community has given him a lot of shit, because he’s not dark enough. And, I’m like, ‘Well, hell he sounds Black. What’s your problem?’” Other blind respondents were not so sure that Obama sounded Black at all. For example, Jackson, a White male, said that Obama “talks more like [he’s] White,” leading him to conclude that “race is not only skin color but it’s also a social thing.”

Beyond issues of voice and visuality, President Obama’s ascension as a public figure also impacted the way blind people understood and experienced race on a personal level. For example, Heidi, a blind White woman, recounted:

It was only when Obama ran for president that I realized that my father is really a big asshole. . . . He was telling me about how inferior they are to us and that it would take another hundred years before they are evolved enough to be running for president or be doing something like that. . . . He was saying this stuff, and I’m thinking the fact that he is saying this stuff says a whole lot about who has evolved.

But perhaps most striking was a statement by James, a blind White male, regarding President Obama as a post-racialist icon:

So I think people who want to say there is no difference between the races, like [there’s] a lot of people say[ing] Barack Obama is post-racial America. I don’t buy it. I think America has advanced enough to the point that an African American like President Obama who gets well educated and does these things can advance to the highest of heights. I think we’ve come that far, but we certainly haven’t come far enough to believe that we don’t need to do more to make sure that African American schools are better, are on the same playing field, the same level of opportunity as White children. And so, I actually think there is a danger, a small danger that a lot of White people will see President Obama’s victory as “we can close the door on that” because I think a lot of White people are very interested in saying, “We’re not racist. We’ve solved all that. We don’t have to do it anymore.”

. . . The reality of it is it’s a falsehood. I mean, I remember I did a presentation in [a large metropolitan city], and this really taught me a lot about being blind. The school [was] overwhelmingly African American kids. I was walking down the hallway, and I found a net, and I said to the teacher, “What is this net here for?” And she said, “Oh, that’s to catch the bricks that sometimes fall off the ceiling.” I remember thinking, “No wonder these kids can’t learn.” I mean, when I was in elementary school, . . . my biggest concern was when were they going to let us go to recess. I wasn’t worrying about getting hit on the head with bricks and whether or not we would have enough food and whether we had books for everybody. And so, I mean personally, I believe that racial discrimination is alive and well in America. I think the downside is that we’ve made enough improvements so that the majority, the White people, are finding it less and less of an urge to solve the remaining problems.

The sensibility evoked here regarding the implausibility of post-racialism and its latent dangers is quite similar to blind respondents’ rejection of colorblindness as an apt way to frame social relations. These interviews with blind people allow us to see how the “post” rhetoric operates like the “blind” metaphor in producing a vision of society that reduces race to its lowest common denominator—visually obvious traits that define group membership—that can either be normatively ignored or ostensibly transcended in an effort to claim that society’s racial struggles are over.30 In doing this, colorblind post-racialism creates the conditions for reaffirming typological thinking about race that leads to a form of essentialism that feeds Whiteness’s reemergence and new forms of racial hierarchy.31 The separate but interconnected and synergistic relationship between colorblindness and post-racialism recreates the same type of typological thinking at the heart of previous eras of racial subordination—from scientific racism to the eugenics movement to Jim Crow—by simultaneously describing status quo racial inequalities as a natural byproduct of group relations that descriptively cannot be altered and normatively should not be. These ideas converge to give legitimacy to the approach that society should be blind to any social and legal conditions that may produce racial disparities not only because it is the moral thing to do, but because we have already, in fact, transcended race. The fallout from this twin approach is that inequalities that characterize persistent racial hierarchy are thought to be caused by racial minorities’ inherent limitations and, conversely, Whites’ racial superiority. Through this reemergence of typological thinking, colorblind post-racialism redeems Whiteness and places it back in the cherished social position that it occupied before the civil rights movement.

But blind people are able to see through this socio-legal charade, and their perspective helps us appreciate the extent to which social practices produce the salience and visibility of race in a manner that resists the typological thinking giving rise to the fantasies of colorblind post-racialism. To be sure, if blind people see and pay attention to race in a manner not unlike sighted individuals, claims of post-racialism and colorblindness are exposed as premature expressions that only serve to conceal and further entrench racial subordination. Blind people’s experiences reveal the socially productive nature of seeing race, which suggests that much more work needs to be done before society can claim to have transcended what its blind constituents still see. Blind people’s perspective on race provides an empirical basis from which to resist these efforts at redeeming Whiteness by bringing attention back to the social practices that produce the visibility of race, which are linked to the very same social practices of decontextualizing race that are connected to the broader subordination of people of color. It is precisely blind people’s lack of vision that can enable the rest of society to see the folly of their ways and the damaging effects of these redemptive efforts.


Epilogue

Rebooting Race

ON A RECENT TRIP BACK HOME TO THE SAN FRANCISCO BAY AREA from a conference, I found myself in the middle of an epic airline mix-up. In short, the plane that I was supposed to be on had mechanical problems, which meant that another plane had to be used. Unfortunately, the new plane had an entirely different seating layout. Each passenger had to be issued a new boarding pass and seat assignment in less than an hour—and not necessarily in accordance with their previously selected preferences.

As you can imagine, this led to chaos. I ended up being the last person issued a ticket to board the plane. In the midst of this confusion, people essentially ignored their new seating assignments. A gentleman flying with two young children was sitting in my newly assigned seat. He asked me to take his seat on the other side of the plane so that he could stay with them. “No problem,” I said. When I arrived at my new seat, a gentleman who did not want to be separated from his wife had already taken it. He offered me his assigned seat—which was in first class. Jackpot.

I had heard of these mysterious stories where coach flyers end up in first class but had never had the experience myself. This was my first time on the other side of the curtain; with a six-hour flight ahead of me, I was quite grateful. I initially felt like an imposter, but then I decided to just go with it and enjoy the amenities. Sadly, my sense is that first class today is essentially what coach was fifteen years ago: a warm meal and decent leg room. After fiddling around with the on-demand entertainment system, I decided to settle in and watch a movie. On a whim, I turned on In Time.

In Time stars Justin Timberlake as Will Salas, a young man living in a not-too-distant future in which time is literally money; currency is no longer measured in dollars and cents, but in hours and minutes. In this future world, people are genetically engineered to stop aging at age twenty-five, at which point they live only one more year unless they earn more time through work or other legal or illegal activities—just like money. Each person has a glowing digital clock embedded in their forearm that counts down the time they have until their demise. Unless they earn more time. This keeps the poor engaged in an all-consuming hustle to stay alive. As Salas narrates in the opening scene, “Time is now the currency. We earn it and spend it. The rich can live forever. And the rest of us? I just want to wake up with more time on my hand than hours in the day.”1

In Time was written, directed, and produced by Andrew Niccol—a talented filmmaker with a knack for using genetic technologies to explore and rethink the human condition, as he did in his previous film GATTACA. Salas ends up saving the life of a troubled man by the name of Henry Hamilton, who is 105 years old and has a century remaining—an extraordinary amount of wealth. Like most people living their lives day to day, Salas never stops to think about the social structures that lead him, his friends, and family to scrape by to keep enough minutes on their clocks to stay alive. Survival is of the utmost importance, not thinking about whether their situation is just, fair, or even necessary. The system feels natural. The film’s main villain, Philippe Weis (played by Vincent Kartheiser, who brings the same sense of unrelenting privilege to this character as he does to Peter Campbell in Mad Men), notes that using time as currency is no different from what has occurred in previous societies: “Of course, some think what we have is unfair. . . . But, hasn’t evolution always been unfair? It’s always been survival of the fittest. This is merely Darwinian capitalism—natural selection.”2 But Hamilton gives Salas a bit of insight:

For a few to be immortal, many must die. . . . Everyone can’t live forever. Where would we put them? . . . Why do you think taxes and prices go up the same day in the ghetto? The cost of living keeps rising to make sure that people keep dying. How else could there be men with a million years while most live day-to-day? But the truth is that there’s more than enough. No one has to die before their time.3

Before Hamilton ultimately commits suicide, he transfers his century to Salas while he sleeps. Excited that he will finally be able to give his mother a better life, Salas goes to pick her up after her shift. But she runs out of time and dies after repaying a loan and not having enough fare for the bus ride home. Salas decides to use his newfound time to infiltrate high society to make the wealthy pay for setting up a system that led to his mother’s untimely death.

At this point, In Time essentially becomes a futuristic Robin Hood movie. But it resonated with me for many reasons—particularly as I viewed the film while straddling class lines at thirty-five thousand feet. What is intriguing about this film is its ability to get the audience to rethink that which seems so transparently ordinary, obvious, and natural—money as currency—and how its unnecessarily uneven distribution leads to pain, suffering, and premature death. Volumes of studies on the social determinants of health have shown the strong correlation between wealth and health outcomes.4 A stronger commitment to reducing poverty and improving access to resources such as high-quality education would undoubtedly improve and save lives. Yet we, as a society, routinely ignore this evidence in favor of an unthinking assumption that the current distribution of wealth and resources reflects a natural social order and that outcomes such as premature death are a sad yet unavoidable reality. But by simply telling a story that substitutes one currency for another—time for money—In Time is able to disrupt this series of assumptions and offer a critique of capital that gives the viewing audience a certain amount of pause. Viewers slowly realize that they are not simply watching some commentary on a futuristic society, but rather a critique of the here and now that only resonates because using time as currency is just as arbitrary as money; in both cases, its disproportionate accumulation and distribution lead the masses to experience unspeakable suffering.

While it is certainly a coincidence that In Time opened in theaters around the same time that the Occupy Wall Street movement began, this film represents the consciousness raising that can potentially come out of disrupting everyday assumptions concerning the social order. It is this type of disruption and attempt at raising our collective consciousness to reimagine society that I have tried to replicate with this book. My hope is to create an intellectual and political space for rethinking our core assumptions about race so as to understand that every aspect of our racial experiences—not simply the meanings attached to human bodies but the very ability to see racial difference itself—is produced by social practices entwined with larger projects of racial subordination. The visual obviousness with which we experience the salience of race—like the obviousness in which we experience money and its misdistribution as a politically neutral form of currency—is part of an unthinking and seemingly transparent social hierarchy used to privilege certain groups at the expense of others. It is only through disruptive moments in which we radically critique the premise of the system itself that we can rethink human relations in furtherance of social justice. In this book, this “rethinking” is done by exploring the racial experiences and understandings of blind people, who are able to disrupt sighted people’s assumptions that race is salient because it is visually obvious so as to give insight into a world that the sighted simply cannot see precisely because of their vision. The way we currently frame the relationship between vision and justice—particularly with regard to race and discrimination—is sociologically thin in that it bears little resemblance to the secondary nature of vision in how race becomes salient. The primary problem is that the standard approach to race—the assumption that it speaks for itself, or what I have termed “race” ipsa loquitur—treats the visual salience of race as a phenomenon anterior to the social practices that make human bodies visible in certain ways. Treating the salience of race as self-evident obscures these practices, which diminishes a deeper understanding of the way race becomes rather than simply is visible. Sighted people are therefore blinded by their sight; vision itself seduces them to treat immediately perceptible human differences as visually obvious distinctions in a manner that masks the social practices that make these distinctions visible.

Like an old computer that has become sluggish, unresponsive to one’s needs, and unproductive, existing race discussions have become similarly dull and not useful. It is past time to reboot race, in terms of developing new approaches to thinking about, examining, and remedying the enduring problem of substantive inequalities across the life spectrum in light of formal equality by law. The modern tendency is to tilt toward colorblind post-racialism as a lens to view contemporary race problems, but these approaches only aggravate and retrench the problem when what is needed is a complete reboot of the conversation. This book offers a model for rebooting by encouraging greater synergy between Critical Race Theory and empirical methods. These two approaches have not engaged each other’s claims and methodologies as substantively as they could. This limits Critical Race Theory’s insights by not leveraging empirical data to support its claims, while empirical approaches may not reach their full theoretical potential.5 In building a constitutive theory of race through empirically investigating blind people’s understandings, this book highlights the benefits of joining these two fields to yield insights on race and law that might otherwise go unexplored. In order to successfully face the remarkable social and legal challenges ahead regarding race, it is no longer adequate for race scholarship to be either theoretically sophisticated or empirically robust; it must do both. And it must do both well. This path can be best forged by research that is simultaneously attentive to these fields’ theoretical and empirical dimensions.

The key finding from this research—that blind people have a visual understanding of race—has significant implications for each field. For Critical Race Theory, it suggests that it is time to expand its critique beyond first-generation constructionist accounts to pursue second-generation constitutive analyses that embrace empirical methods to flesh out the broader implications of the micromechanics of race, that is, how individual human interactions reflect, (re)produce, and embed structures of racial dominance. And for empirical scholars, these research findings draw attention to how the surface level treatment of race as a coherent and stable variable perpetuates a theoretically impoverished basis from which to collect, analyze, and report data.

But the empirical findings from this book suggest more than an opportunity for synergistic scholarship between Critical Race Theory and empirical methods. They also have profound implications for law and society. Blending Critical Race Theory and empirical methods enables innovative critiques of law and policy that disrupt existing discourses of race to encourage racial justice. Embracing a constitutive theory of race and the empirical findings pertaining to blind people’s visual understanding of race raise profound questions regarding Equal Protection jurisprudence in addition to normative theories of colorblindness and descriptive accounts that we have entered a post-racial society. By theoretically situating and empirically destabilizing the underlying assumption behind these legal, policy, and political trends that facilitate a “race” ipsa loquitur mentality, I have tried to draw attention to the injustices perpetuated by the status quo so as to provide a conceptual and evidence-based foothold from which to rethink and reboot our commitments to social justice.

Last but not least, it is my hope that this book will stimulate a broader public re-engagement with race. Think about it: how twisted must American race relations be when blind individuals—folks who cannot see the very racial distinctions that mediate human interactions—nevertheless “see” race and organize much of their daily lives around it? This finding provides a diagnosis that despite important achievements, American race relations are in many ways sicker than we ever imagined. Radical transformations are needed to even begin a sensible and coherent conversation about the entrenched nature of race and racism in society. It is my hope that this book and future race scholarship in this vein can encourage a new generation of public conversations on race that can lead us to a future of true equality and human liberation.


Appendix A: Critical Race Theory—Background and Critiques

The Development of Critical Race Theory

Background: Critical Legal Studies

Critical Race Theory can be most accurately understood as an outgrowth of the Critical Legal Studies movement—a group that emerged in the 1970s to introduce legal academia to some of the reflections and recalibrations society endured during the prior decade. Critical Legal Studies can be juxtaposed to the then-prevailing orthodoxy prevalent throughout legal academia and the practice of law. Here, law was thought to be an internally coherent set of rules whereby objective and consistent decisions could be rendered through rigorous application of value-neutral principles.1

Critical Legal Studies (CLS) itself has been described as an outgrowth of the Law and Society Association. A key breaking point was the increasing disenchantment CLS founders had with what they perceived to be the association’s undue emphasis on empiricism. Allan Hutchinson and Patrick Monahan write:

The [Critical Legal Studies] movement was formally founded in 1977 by a small group of scholars who had become dissatisfied with the intellectual mood and direction of the Law and Society Association. These scholars took the view that the Association had become too closely identified with the “empiricobehaviorist” wing of social science and the road to jurisprudential enlightenment lay down a less data oriented, more theoretical path. The lifeblood of the CLS movement was to be philosophy, not science.2

This tension was also evident from the perspective of law and society scholars. For example, in their review of critical traditions within law and society research, Susan Silbey and Austin Sarat write: “If [law and society] takes as our subject the constitutive effect of law, we cannot be content with literary theory applied to legal doctrine. We must instead study families, schools, work places, social movements, and yes, even professional associations to present a broad picture in which law may seem at first glance virtually invisible.”3 Today, the Law and Society Association includes many scholars who do not identify strongly (or much at all) as empiricists. But particularly at the time of these debates, much of the tension between Critical Legal Studies and law and society was not only methodological—philosophy versus science—but also normative in terms of differing perspectives on what ought to be the role of legal scholars. Critical Legal Studies strongly identifies as a political movement—an ideological position that often is in tension with the datadriven, value-free objectivism of the social sciences.4 The implications of this tension for the development of Critical Race Theory will be further discussed later in this appendix.

Critical Legal Studies is far from the first scholarly movement to question classical legal thought. Legal realists of the early twentieth century raised many of the same questions a half-century before Critical Legal Studies would take off as a sustained legal critique.5 These scholars rejected legal orthodoxy, or the idea that law could be an objective science, and instead argued that law is constituted by all of the imperfections, foibles, and subjectivities present in other human interactions. As such, the realists “called into question three related ideals cherished by most Americans: the notion that, in the United States, the people (not unelected judges) select the rules by which they are governed; the conviction that the institution of judicial review reinforces rather than undermines representative democracy; and the faith that ours is a government of laws, not of men.”6

In reviving this thread of thought, Critical Legal Studies added a new spin to the critique of legal orthodoxy that, in the context of then-burgeoning social upheavals such as the civil rights movement, gave it a new significance. While Critical Legal Studies may be somewhat difficult to pin down, its scholars share at least three broad commitments. The first is a critique of legal formalism and objectivism, or “the idea that there is an autonomous and neutral mode of ‘legal’ reasoning and rationality through which legal specialists apply doctrine in concrete cases to reach results that are independent of the specialists’ ethical ideals and political purposes.”7 The argument put forth by Critical Legal Studies is that law is indeterminate:

Legal rules and arguments fail to compel or justify definite answers in legal disputes. CLS advances several sophisticated arguments in support of the indeterminacy thesis. An internal critique takes the rules and arguments making up orthodox legal doctrine as premises and shows them to be inconsistent, incomplete, and ambiguous—and therefore indeterminate. An external critique, in contrast, stands outside the conventions of ordinary legal analysis and establishes indeterminacy by appealing to language, philosophy, or history. For example, CLS has used modern linguistic theory and deconstructive techniques to show that the nature of language renders law indeterminate, and has also focused on the role of social forces and power relations as the actual determinants of legal outcomes.8

Second, Critical Legal Studies sees traditional liberal legalisms—notably, the concept of the rule of law—as playing a critical role in masking the indeterminacy of law and legitimizing the social order as natural, normal, and right. At the heart of this is what Critical Legal Studies sees as a series of contradictions that liberalism attempts to smooth over: between individual autonomy and communal forces, public versus private spheres of activity, free will versus determinism, and so on.9 Critical Legal Studies argues that with each set of contradictions, “the legal system (unconsciously) privileges one pole of each dichotomy, presumptively making it govern. What results is a legal order that is not neutral, but ‘remarkably right wing,’ hierarchical, and morally objectionable.”10 In order to neutralize this perception, the rule of law functions to make these contradictions seem not so contradictory—in part by creating on the fly rules of entitlement that take the edge off of fundamental incongruencies in the social order. This is where an important theme of Critical Legal Studies comes into play: its critique of rights. Critical legal theorists take a pessimistic view of rights in a liberal democracy, noting that “in constructing elaborate schemes of legal rights and entitlements which are intended to permit individuals to interact with others without being obliterated by them, mainstream legal theorists simply justify the prevailing conditions of social life and erect formidable barriers to social change.”11 In short, rights just don’t matter all that much. Or, at the very least, they matter much less than lawyers think they do.12 We will return to this point and its role in the formation of Critical Race Theory later in this section.

Lastly, Critical Legal Studies focuses on the effect such indeterminacy, and its masking, has on consciousness in terms of how individuals experience the social world. Instead of experiencing society as if its ordering is natural or the way it has to be, Critical Legal Studies is interested in demonstrating how social and legal realities are relative and historically contingent. Nature does not determine social and legal outcomes. Rather, these outcomes stem from embedded class hierarchies and group antagonisms predicated on injustice and inequalities that repeat themselves across generations. Therefore, in focusing on how law shapes a consciousness that sees social relations as unproblematic,

the distinctive feature of the CLS movement is its desire to shatter the limiting conceptions of the possibilities of human association and of the social transformation embodied in liberal legal thought. The CLSers’ enterprise is to complete the modern rebellion against the view that social arrangements are natural or inevitable. They want to expose society as the vulgar and contingent product of interrupted fighting. The central strategy is to suggest that social order exists only because, at some arbitrary point, the struggle between individuals was halted and truce lines were drawn up. These truce lines define the structure of a society’s politics and production. Although these truce lines initially are simply the product of an uneasy deal between combatants, eventually they stabilize and become fixed. A sense of stability is generated by the insistence that the truce lines represent more than the residue of interrupted fighting: Strength becomes right, obedience becomes duty, and the ad hoc nature of hierarchal division in society is obscured. Inspired by a vision of the contingent nature of all social worlds, the CLS project is to identify the role played by law and legal reasoning in the process through which social structures acquire the appearance of inevitability.13

Thus, a key goal of Critical Legal Studies is to expose the false reality shaped by legal consciousness to demonstrate alternate possibilities for social ordering.

The Emergence of Critical Race Theory

Minority scholars committed to racial justice and their allies found Critical Legal Studies attractive. As a group that was interested in questioning legal practices that produce inequality and systemically disfavor those at the bottom of the social hierarchy, Critical Legal Studies provided a community that was remarkably sympathetic to minority scholars’ commitment to reforming law and deconstructing race and class hierarchies. Critical Legal Studies’ emphasis on the institutional character of such oppression—especially the role of law—made CLS a natural home for the burgeoning post–civil rights critique of law developing in the 1980s.

Mari Matsuda describes the appeal of Critical Legal Studies to minority scholars in both descriptive and normative terms. Matsuda notes that Critical Legal Studies was “attractive to minority scholars because its central descriptive message—that legal ideals are manipulable and that law serves to legitimate existing misdistributions of wealth and power—rings true for anyone who has experienced life in non-White America. Frederick Douglass realized this truth about law before Oliver Wendell Holmes ever picked up a pen.”14 Viewed from the standpoint of historically marginalized racial minorities, many of the claims made by Critical Legal Studies were less than radical, yet nonetheless appreciated. Thus, Matsuda notes: “CLS is a legitimation process for outsiders” in that this long-standing yet mostly ignored minority perspective on law was finally gaining traction in mainstream legal conversations.15

But the attraction minority scholars had toward Critical Legal Studies also had a strong normative component in that “the willingness at least to consider the utopian prospect and the passionate criticism of existing conditions of racism and poverty attracts non-White readers to CLS. Moreover, an elevated understanding of the traditional legal concepts of neutral principles and rights helps protect victims of oppression from unsophisticated rightsthinking that can be a seductive trap for those at the bottom.”16 This normative commitment to racial justice reflects what Monica Bell terms the obligation thesis within modern race scholarship. Bell notes that for these scholars, “scholarship is not just about producing interesting ideas. It is often also about producing societal benefit.”17 Thus, CLS’s commitment to leveraging legal academia as a catalyst for social change was yet another important draw.

While several minority scholars participated in Critical Legal Studies meetings, conferences, and discussions in the late 1980s, serious tensions quickly developed that eventually led to the emergence of a more particularized movement of scholarship critical of the relationship between race, racism, and law. At least three issues led these minority scholars to break from Critical Legal Studies to form a separate group that came to be known as Critical Race Theory. First, minority scholars participating in Critical Legal Studies felt that “CLS scholars had not, by and large, developed and incorporated a critique of racial power into their analysis[;] their practices, politics, and theories regarding race tended to be unsatisfying and sometimes indistinguishable from those of the dominant institutions they were otherwise contesting.”18 Key to this sentiment was the notion that legal consciousness does not act alone in providing boundaries that legitimate status quo arrangements that restrict imagining alternative arrangements for human interaction. Critical Race Theorists asserted that racial power, as a similar consciousness-shaping activity that makes racial hierarchies and subordination seem normal, also plays a central role in understanding modern society. Crenshaw et al. note that “as race moved from the margins to the center of discourse within Critical Legal Studies—or, as some would say, Critical Legal Studies took the race turn—institutional and theoretical disjunctures between Critical Legal Studies and the emerging scholarship on race eventually manifested themselves as central themes within Critical Race Theory.”19 Thus, this notion of the centrality of racial power—that racism does not reflect aberrant, isolated, or episodic events but is rather a systemic aspect of modern social life—became the theory of race within Critical Race Theory that set it apart from Critical Legal Studies.

A second but related disjuncture between Critical Race Theory and Critical Legal Studies is their understanding of law. Crenshaw et al. explain that, although Critical Legal Studies attempted to move away from instrumentalists’ accounts of race and law that viewed legal outcomes adverse to minorities as a reflection of social preferences external to law, minority scholars were more strongly committed to understanding how law constructs and produces racial meaning.20 The authors continue by noting that in Critical Legal Studies, the “prevailing theorizations of race and law seemed to represent law as an instrumental reflection of racial interests in much the same way that vulgar Marxists saw the legal arena as reflecting class interests.”21 But the minority scholars that eventually formed Critical Race Theory wanted to look deeper at law, beyond the notion that it simply reflects social preferences. For Critical Race Theory, law constructs race and racism rather than merely reflecting broader structural or class divisions as superstructure:

We began to think of our project as uncovering how law was a constitutive element of race itself: in other words, how law constructed race. Racial power, in our view, was not simply—or even primarily—a product of biased decision-making on the part of judges, but instead, the sum total of the pervasive ways in which law shapes and is shaped by “race relations” across the social plane. Laws produced racial power not simply through narrowing the scope of, say, of anti-discrimination remedies, nor through racially biased decision-making, but instead, through myriad legal rules, many of them having nothing to do with rules against discrimination, that continued to reproduce the structures and practices of racial domination.22

Lastly, and most likely the proverbial nail in the coffin for many minority scholars’ decision to formally break away from Critical Legal Studies, was the CLS argument that rights are not useful and may indeed inhibit progress toward a more equitable society. The argument generally proceeds along these lines: rights are unstable in that they are subject to interpretation and thus can change according to interpreters’ values or politics; claiming a right produces no certain outcomes; rights talk mediates and thus obscures the authentic human relations that should be focused upon; and rights inhibit progress in that their indeterminacy allows elite interests to use them to prevent social change.23 Indeed, leading Critical Legal Studies scholar Mark Tushnet goes so far as to argue that “it is not just that rights talk does not do much good. In the contemporary United States, it is positively harmful.”24

For many minority scholars, this heated discussion over the utility of rights represented fundamental differences between the social visions embraced by Critical Legal Studies and those of the racial minorities that would come to create Critical Race Theory.25 Richard Delgado argues: “The CLS critique of rights and rules is the most problematic aspect of the CLS program, and provides few answers for minority scholars and lawyers.”26 For Delgado and many others, the Critical Legal Studies argument reflects a profound misunderstanding of the crucial role rights have played in the protection of minority communities. Despite their indeterminacy, these communities’ oppressive histories and realties give rights a special meaning in that rights “give pause to those who would otherwise oppress us” while also “serv[ing] as a rallying point [to] bring us closer together.”27 Many minority scholars shared the sentiment that Martin Luther King Jr. expressed years before this rights debate commenced: “It may be true that the law cannot make a man love me, but it can keep him from lynching me, and . . . that’s pretty important.”28 From the perspective of minority scholars, the inability of Critical Legal Studies to grasp the importance of rights to racial minorities in the context of their remarkable histories demonstrated a distinct lack of sensitivity.29

At the same time that minority scholars within Critical Legal Studies were becoming increasingly dissatisfied, scholars and lawyers of color elsewhere were becoming frustrated with diminished returns from traditional civil rights approaches to racial justice. Marches, sit-ins, new litigation strategies, and other types of traditional reform measures simply failed to produce sustainable returns in terms of improving the lives of racial minorities. Indeed, many felt that by the late 1970s, a retrenchment toward pre-Brown race relations was being ushered in. Crenshaw et al. note that “by the late seventies, traditional civil rights lawyers found themselves fighting, and losing, reargued attacks on the limited victories they had only just achieved in the prior decade, particularly with respect to affirmative action and legal requirements for the kinds of evidence required to prove illicit discrimination.”30

In some ways, this experience legitimates the Critical Legal Studies perspective that rights, civil or otherwise, are indeterminate, subject to interpretation, and can be used by elites to inhibit social justice. Yet the emerging critical race analysis of the civil rights movement, led by Derrick Bell, did not see this frustration as a product of indeterminacy, but rather as a function of racial power. Here is where Bell developed the interest convergence dilemma that has been profoundly influential on critical race scholarship: racial minorities’ progress will only occur when their intersts align with the interests of elites.31

Bell’s pessimism toward the current and future status of race relations certainly differs from the utopia put forth by the Critical Legal Studies movement that many Critical Race Theorists formally participated in. And not all Critical Race Theorists share Bell’s radical view. But what these two threads of thought represent—one critical of leftist movements within legal academia, the other critical of anti-discrimination legalisms—is a shared effort to “reexamine the terms by which race and racism have been negotiated in American consciousness, and to recover and revitalize the radical tradition of race consciousness among African-Americans and other peoples of color—a tradition that was discarded when integration, assimilation, and the ideal of colorblindness became the official norms of racial enlightenment.”32

Critical Race Theory’s Defining Characteristics

It would not be entirely accurate to frame Critical Race Theory as a race-specific version of Critical Legal Studies. While heavily influenced by CLS, the preceding discussion describing the dissatisfaction felt by many minority scholars within CLS should not lead one to view Critical Race Theory as an identical movement that merely replaced the CLS focus on class hierarchy with a corresponding race analysis. Rather Critical Race Theory has an affirmative scholarly agenda that goes beyond deconstructing the perceived shortcomings of Critical Legal Studies, bringing entirely new critiques of the law and demanding different levels of accountability. While a number of different threads of scholarship have come to influence the development of Critical Race Theory, no one set of characteristics can accurately describe this diverse scholarship.33 Nevertheless, at least three commitments can be accurately portrayed as the field’s most known traits: the social and legal construction of race, intersectional and anti-essentialist understandings of identity, and storytelling as a method of legal analysis.

The Social and Legal Construction of Race

First, while Critical Race Theory did not unilaterally conceive the idea that race is a social construction, it brought the concept to legal scholarship to develop a specific conversation about the ways in which law constructs and maintains racial meanings and hierarchies.34 By this, it is meant that (1) race is not a biologically determined variable; law assists in creating these labels and the significance that we attach to human bodies, and (2) the process by which racial categories and meanings are created is not simply a social practice that happens anterior to law, but is deeply influenced by legal developments. This contribution has been crucial to Critical Race Theory’s core effort at “challeng[ing] the ways in which race and racial power are constructed and represented in American legal culture and, more generally, in American society as a whole.”35 Much of the bridgework to bring this insight to law was done by Ian Haney López, first with his 1994 article The Social Construction of Race: Some Observations on Illusion, Fabrication, and Choice, in which he

emphasize[s] the role of law in reifying racial identities. By embalming in the form of legal presumptions and evidentiary burdens the prejudices society attached to vestiges of African ancestry, . . . law serves not only to reflect but to solidify social prejudice, making law a prime instrument in the construction and reinforcement of racial subordination. Judges and legislators, in their role as arbiters and violent creators of the social order, continue to concentrate and magnify the power of race in the field of law. Race suffuses all bodies of law, not only obvious ones like civil rights, immigration law, and federal Indian law, but also property law, contracts law, criminal law, federal courts, family law, and even “the purest of corporate law questions within the most unquestionably Anglo scholarly paradigm.” I assert that no body of law exists untainted by the powerful astringent of race in our society.36

Haney-López develops this argument further in his book White by Law: The Legal Construction of Race, in which he provides an extended discussion of the various ways in which law gives legitimacy and coherence to social categories of race.

Other Critical Race Theorists have further examined the ways in which law produces racial meaning and disparate outcomes among minority groups. For example, Charles Lawrence’s The Id, the Ego, and Equal Protection draws upon psychoanalytic theory to argue that the fixation on discriminatory intent in Equal Protection law fails to take account of unconscious bias—non-intentional discriminatory behavior that nonetheless affects minorities. By providing Equal Protection remedies only where intent can be established, many discriminatory experiences go without a remedy.37 In a similar vein, Richard Thompson Ford has written lucidly on how the persistence of racial segregation is not a product of purely private choices and market transactions, but rather an outcome stemming from legal and policy decisions that racialize certain spaces in a manner that reifies the underlying social meanings of race.38

This scholarship on how law subordinates through the creation and maintenance of racial categories has led to a corresponding set of work that examines how law privileges. Talking about race has usually been synonymous with talking about racial minorities and their discriminatory experiences, but a growing number of critical race scholars are examining Whiteness as a racial category that gives access to certain opportunities that are diametrically opposed to the burdens imposed upon minorities. One of the more significant pieces from this literature is Barbara Flagg’s work on racial transparency. Flagg writes:

The most striking characteristic of whites’ consciousness of whiteness is that most of the time we don’t have any. I call this the transparency phenomenon: the tendency of whites not to think about whiteness, or about norms, behaviors, experiences, or perspectives that are white-specific. Transparency often is the mechanism through which white decision makers who disavow white supremacy impose white norms on blacks. Transparency operates to require black assimilation even when pluralism is the articulated goal; it affords substantial advantages to whites over blacks even when the decision makers intend to effect substantive racial justice.39

Here, Flagg connects this transparency phenomenon to the aforementioned intent requirement in Equal Protection law. Flagg argues that the privileging effect of transparency is to render certain norms and perspectives concerning what counts as discrimination as the universal experience and therefore the definitive legal rule. As a result, Flagg argues that the experiences and perspectives of one group are privileged over another; the birth of the intent standard out of particular racial experiences is rendered invisible precisely through the language of law.40

Cheryl Harris goes a bit further in describing the contours of race and privilege in relation to its social and legal construction by describing Whiteness as a property interest—both literally and figuratively. As a matter of real and tangible property interests, Harris argues that “the set of assumptions, privileges, and benefits that accompany the status of being White have become a valuable asset that Whites sought to protect. . . . Whites have come to expect and rely on these benefits, and over time these expectations have been affirmed, legitimated, and protected by the law.”41 This is how Harris explains the phenomenon of racial passing whereby non-Whites who “looked” White enough “to pass” leveraged these blurred racial lines to partake in the privileges and benefits of being White—a set of circumstances that conferred significant value.42 While the literal property interest in Whiteness was largely confined to the times of slavery and Jim Crow, Harris argues that a property interest continues in modern times “in that relative White privilege was legitimated as the status quo.”43 That is, by dismantling overt forms of state-sponsored and private discrimination without addressing the gross inequities such practices embedded in society, the resulting privileges continue today as new forms of property interests that are obscured by the perception that the playing field is level.44 Harris argues that law plays a significant role in morphing past illegitimate property interests into the appearance of neutrality—a significant aspect of the legal construction of race—and argues for a new commitment to affirmative action to address past and present inequalities.

The central theme that ties together these and other theses on the legal construction of race is that the racial meanings and disparate racial outcomes that we encounter in society do not reflect the natural abilities of groups, but are rather a product of intricate social and legal choices that privilege certain groups and disadvantage others. Therefore, race is not something that is only contested in social or cultural realms, but is deeply implicated by legal, policy, and other institutional forces.

Intersectionality and Anti-essentialism

Another major contribution made by Critical Race Theory has been its scholarship on intersectionality and anti-essentialism. Intersectionality is a term that has been used in social science circles, but has been most closely connected to Kimberlé Crenshaw’s legal scholarship to reflect “the need to account for multiple grounds of identity when considering how the social world is constructed.”45 Crenshaw and other intersectional writers have argued that identities cannot be reduced to their constitutive parts; the experiences of Black women cannot be understood as the sum of the experiences of Blacks and women in society. Intersectionality puts forth the idea that we must understand how the convergence of multiple identities produces unique experiences that must be recognized and accounted for—especially when law is involved.46

Dorothy Roberts offers profound insights into the intersectional experiences of poor Black women in her article examining the criminal prosecution of drug dependent women who become pregnant and have children. Roberts argues that such prosecutions are not simply adverse to women or Blacks in general; non-Black and middle-class pregnant women are rarely screened for drug use, and men’s drug use during pregnancy is viewed as irrelevant to the gestational health of the fetus. Rather, Roberts argues that such policies have a specific effect on Black women in that “they are the least likely to obtain adequate prenatal care, the most vulnerable to government monitoring, and the least able to conform to the White, middle-class standard of motherhood. They are therefore the primary targets of government control.”47 Hence, Roberts argues that it is not women or Blacks in general who are potentially having their privacy violated by surreptitious drug testing minutes after giving birth, but poor Black women in particular. This practice draws attention to specific experiences that can occur at the intersection of converging identities and how law often targets them.

Kimberlé Crenshaw describes the importance of incorporating an intersectional analysis in employment cases and other aspects of anti-discrimination law and policy:

[There is] a common political and theoretical approach to discrimination which operates to marginalize Black women. Unable to grasp the importance of Black women’s intersectional experiences, not only courts, but feminist and civil rights thinkers as well have treated Black women in ways that deny both the unique compoundedness of their situation and the centrality of their experiences to the larger classes of women and Blacks. Black women are regarded either as too much like women or Blacks and the compounded nature of their experience is so absorbed into the collective experiences of either group or as too different, in which case Black women’s Blackness or femaleness sometimes has placed their needs and perspectives at the margin.48

As she describes further in this article, the failure of law to conceptualize the intersectional experiences of Black women has prevented them from receiving relief for discriminatory experiences because their claims did not fit neatly within pre-existing anti-discrimination statutes that offer relief for discrimination experienced on the basis of race or sex, not their intersection. Therefore, many of the unique discriminatory experiences that Black women might find themselves in—such as an employer prohibiting certain hairstyles in the workplace—go without a remedy.49

Other writers have extended these contributions on intersectionality to offer alternative ways to think about the convergence of multiple identities that provide a bit more flexibility in how we understand the experiences of individual subjects. These authors suggest that intersectionality “fixes” subjects at a particular epistemological location in a manner that may unduly limit our understanding of how subordination works.50 For example, Peter Kwon offers a theory of cosynthesis to “go beyond static and autonomous notions of categories that stand alone or next to or within others . . . to recognize the mutual dependence of such categories and hence the importance of dealing with all modes of oppression simultaneously rather than artificially favoring one over another—or, as intersectionality forces us to do, opening up a third space [that] reifies a new set of borders.”51 Darren Hutchinson offers a similar post-intersectional theory of “multidimensionality” that is developed to focus on the systemic and overlapping character of identity-based oppression in a manner that suggests that these categories—race, gender, class, sexuality, and others—do not merely overlap, but are “inextricably and forever intertwined.”52 My own work in this field has suggested a theory of interactionality that builds upon intersectional analyses and draws upon qualitative and quantitative social science methodologies. As such, interactionality works from sociological contributions concerning symbolic interactionism and interaction effects to “examine not only identity construction and its significance when subjects experience discrimination along two separate identity axes, but also the construction of subordination: the iterative process between identity and social context that helps explain the nature, continuities, and discontinuities between individual discrimination and group stratification.”53 The attempt here is to distinguish intersectionality as a theory of identity (not a theory of subordination, as it is often taken for) and to develop interactionality as a step toward a proper way to assess the relationship between subordination along multiple categories of identity.

At the same time of these intersectional and post-intersectional developments, a separate but related anti-essentialist critique has developed among Critical Race Theorists that is a more direct challenge to traditional feminist writings that often make the essentialist assumption “that one authentic female or minority voice exists[;] much of feminist legal theory presumes that White middle class women’s experiences can speak for all women.”54 Moreover, anti-essentialism highlights the extent to which “much of the jurisprudence on race has unconsciously presumed that Black males’ experience holds true for Black women and all minorities. [Anti-essentialism] calls for a deeper understanding of the lives of women of color based on the multiple nature of their identities.”55

Angela Harris’s contributions to this field of anti-essentialism have been profound, as she issued what many people continue to regard as one of the most serious challenges to feminist legal scholarship. In Race and Essentialism in Feminist Legal Theory, Harris applauds the contributions of feminist scholars such as Catherine MacKinnon, yet argues:

[These scholars rely] on what I call gender essentialism—the notion that a unitary, “essential” women’s experience can be isolated and described independently of race, class, sexual orientation, and other realties of experience. The result of this tendency toward gender essentialism is not only that some voices are silenced in order to privilege others . . . but that the voices that are silenced turn out to be the same voices silenced by the mainstream legal voice of “We the People”—among them, the voices of black women.56

Trina Grillo and Stephanie Wildman draw upon these anti-essentialist sentiments to discuss the problems inherent in analogizing the experience of racism with that of sexism. They note that although the analogy is often undertaken by women not subject to racial discrimination, such analogies leave “the significance of race marginalized and obscured, and the different role that race plays in the lives of people of color and whites [is] overlooked.”57 From the authors’ perspective, this leads to essentialist presumptions about each experience, which allow “people with little experience in thinking about racism, but who had a hard-won understanding of the allegedly analogous oppression, [to] assume that they comprehended the experience of people of color and thus had standing to speak on their behalf.”58

Intersectionality and anti-essentialism overlap significantly. It is difficult to find any hard and fast distinctions between the two, except perhaps the fact that intersectionality entails a more affirmative engagement with how multiple identities converge, while anti-essentialism has largely been conceived as an intervention against mainstream feminist and civil rights discourse in resisting “one size fits all” identity politics. Taken together, this critical race scholarship reflects a commitment to resist thinking about identity categories in separate, autonomous, or essential terms in order to highlight the extent to which converging identities create multiple social experiences that deserve recognition.

Storytelling

Critical Race Theory has also been distinguished by its methodological contribution of telling stories—those that are fictitious, drawn from personal experiences, or otherwise—as a way to make broader claims about the nature of race and racism in contemporary society. Derrick Bell has described the underlying logic behind using personal or fictitious stories in scholarly settings as a way to communicate “views to those who hold very different views on the emotionally charged subject of race. People enjoy stories and will often suspend their beliefs, listen to the story, and then compare their views, not with mine, but with those expressed in the story.59 Alex Johnson has further described the usefulness of storytelling in that it highlights the distinctive voice of minority scholars, “which rejects narrow evidentiary concepts of relevance and credibility.”60 The strongest version of this argument is that the utility of a story does not depend on its accuracy, but rather on its ability to convey a particular perspective that traditionally has been obscured by dominant discourses such as law.

Perhaps this distinctive approach is part of the reason Critical Race Theory has been called “voice scholarship”;61 it not only attempts to “create new oppositionist accounts of race,” but draws heavily upon the voices and experiences typically excluded from what many consider to be proper legal discourse to provide these perspectives.62 A review of the Critical Race Theory canon reveals the use of many types of stories to discuss the relationship between race and law. Probably the most well-known story is Derrick Bell’s The Space Traders. Bell tries to convey what he perceives to be the persistent advancement of other groups’ interest at the expense of Blacks by describing a situation in which aliens promise to give wealth and technological advances to the United States in exchange for all of its Black people.63 Bell’s rather pessimistic ending to the story has the United States accepting the Space Traders’ offer, with millions of “Black people [leaving] the New World as their forebears had arrived,” in large ships, this time headed toward outer space.64

Patricia Williams begins her critique of the Critical Legal Studies argument that rights are not useful with a phrase that is uncommon among law review pages: “Once Upon a Time.”65 Williams uses this mythical fairy tale (titled “The Brass Ring and the Deep Blue Sea”) about priests, a celestial city, and their pursuit of godliness at the expense of mortals in need of basic help as a way to describe the lack of reflection among Critical Legal Studies scholars in discarding the utility of rights at the very moment that rights represented one of the few opportunities for vulnerable people to improve their lives.

Fictional accounts are not the only type of stories used by Critical Race Theorists to convey their perspectives. Sometimes an author’s life experience or those from family or friends is used as a starting point to engage in a legal analysis of a particular topic. For example, the aforementioned piece by Cheryl Harris on the property interests in Whiteness begins with a description of her grandmother’s experience as a Black woman who could “pass” as White during the early twentieth century and could thus avail herself of employment opportunities that women readily perceived as Black were categorically denied. Harris notes her grandmother was “not merely passing, but trespassing”—availing herself of the property interests in Whiteness to partake in its privileges.66 This story is used to further a key sentiment in Critical Race Theory: that “legal scholarship about race in America can never be written from a distance of detachment or with an attitude of objectivity.”67 By embracing storytelling as a critical methodology, Critical Race Theory draws attention to the subjectivity in law that is always already there.

Russell Robinson published an article arguing “that outsiders and insiders tend to perceive allegations of discrimination through fundamentally different psychological frameworks.”68 The underlying premise is that there is a disjunction between the way in which Whites and Blacks understand the same acts of discrimination, with “many whites expect[ing] evidence of discrimination to be explicit, and assum[ing] that people are colorblind when such evidence is lacking, [while] many blacks perceive bias to be prevalent and primarily implicit.”69 Robinson introduces this concept with a personal story on what he perceives to be an example of discrimination and the different reactions his White and Black colleagues had in interpreting the situation. He notes that his White colleagues were more likely to describe his experience as one person being unfriendly to him, while his Black colleagues interpreted his experience as part of a broader discriminatory pattern that Black men in academia often have. As such, Robinson’s personal narrative is used to ground and give insight into what he sees as a broader psychological phenomenon that has significant legal implications.

Critical Race Theory and Its Critics

Critical Race Theory has been criticized for several different reasons. Daniel Farber and Suzanna Sherry describe Critical Race Theory as “extremist” and “radical multiculturalism” whereby “the very nature of social constructionism poses serious risks to our intellectual community.”70 For example, Farber and Sherry suggest that the critique of mainstream assessments of merit by members of traditionally underrepresented groups may adversely affect members of other minority groups (such as Asian Americans) that succeed under the current system. Similarly, Randall Kennedy suggests that the very foundations of Critical Race Theory—that minority scholars offer a perspective and voice on race that is marginalized in the mainstream legal academy—may misrepresent the value of such contributions in a manner that may ultimately “be used against the cause of racial justice.”71 Kennedy argues:

This eager yearning to perceive and celebrate moral and intellectual differences between racial groups is part of a more general tendency. One sees it in the extraordinary extent to which certain feminist theorists have successfully entrenched the concept of “women’s voice,” even in the face of compelling (although largely ignored) empirical and theoretical challenges. One also sees it in the work of certain educators who conclude, on the basis of transparently flimsy evidence, that there exists a “black learning style” that distinguishes black children from the children of other racial groups. Left unchallenged, this tendency will seep into the culture at large and reinforce beliefs about “natural” divisions that have, for too long, constricted our imaginations.72

From Kennedy’s perspective, such race-specific critiques used in service of demonstrating the social construction of race may, in the end, ironically serve to show that there are natural or inherent differences between races.

But it is this notion of storytelling as a scholarly method that seems to be one of the more controversial and contested aspects of Critical Race Theory. For example, although scholars in law and literature and other fields have used stories to make broader points about the nature of law, Farber and Sherry distinguish (and problematize) the use of stories among Critical Race Theorists in that (1) they “view narratives as central to scholarship while deemphasizing conventional analytic methods”; (2) they assert the particular value of stories from women and minorities—voices “from the bottom”; and lastly, (3) they are “less concerned than conventional scholars about whether stories are either typical or descriptively accurate, and they place more emphasis on the aesthetic and emotional dimensions of narration.”73 Concerned that this method may be (mis)taken as proper legal scholarship, Farber and Sherry implore Critical Race Theorists to “ensure that their stories are accurate and typical, to articulate the legal relevance of the stories, and to include an analytic dimension in their work.”74

Other scholars have been more blunt in their assessment of the value of storytelling to legal scholarship. Jeffrey Rosen described this featured method of Critical Race Theory on the pages of the New Republic as “reductio ad absurdum . . . with its celebration of subjectivity over objectivity, of emotion over truth, . . . the scholarly romanticizing of black conspiracy theories.”75 Despite the rather heated nature of these critiques, Critical Race Theory continues to embrace these distinctive features and encourages further scholarship along these lines.

Taking the Visual Turn in Critical Race Theory

Critical Race Theory and Vision

The preceding sections have discussed the particular conditions leading to the establishment of Critical Race Theory and the contributions the field has made to thinking about the relationship between race, racism, and the law. For the purposes of this book, the contribution of most significance is the scholarship demonstrating the social and legal construction of race. This work highlights the extent to which social categories of race do not reflect any inherent or natural differences between groups. This constructionist view “rejects the most widely accepted understanding of race, which [can be termed] biological race, . . . [which holds that] there exist natural, physical, divisions among humans that are hereditary, reflected in morphology, and roughly but correctly captured by terms like Black, White, and Asian.”76 A constructionist view recognizes that “social meanings connect our faces to our souls.”77 This means that the seemingly obvious connections made between a person’s appearance and their predispositions or abilities stem from social convention, not nature.

While this has been a substantial contribution and has set forth a number of challenges for how we think about race, a fruitful direction for this work is to go beyond yet complement descriptive accounts of how race is constructed to engage a constitutive examination of how and why societal notions of race have largely come to be oriented around particular visible differences in skin color and other visual cues. The constructionist account has largely focused its critique on how visual cues and bodily markings become a proxy for various social meanings that, taken together, help construct the notion of race. While Critical Race Theory has largely limited its critique to the idea that the visual cues that have come to define racial groups do not reflect any inherent abilities or disabilities, it has not examined the social process by which notions of race have come to focus on visual cues that are thought to be self-evidently known. This has a tendency to treat race as primarily a phenomenon that revolves around a set of attributes that are presumed to be visually obvious. But, by not paying attention to how visual cues come to be socially salient to individuals, Critical Race Theorists may inadvertently reify the notion that these visual distinctions between groups (skin color, facial features, etc.) are self-evident boundaries of difference rather than a product of a constitutive process that produces this presumed obviousness.

A number of Critical Race Theorists have gone beyond general conversations on race to discuss the particular significance of various visual cues such as skin tone or hair texture. Yet they have not theorized or problematized the constituted nature of these visual cues (beyond making broad historical parallels) in terms of how iterative social processes give rise to visual understandings of race. For example, Trina Jones offers an illuminating analysis on how colorism, or within-group discrimination based on gradations in skin tone (e.g., light- versus dark-skinned Blacks), is a common experience in many people’s lives yet largely goes without remedy under current anti-discrimination schemes that focus on prejudice occurring between racial groups. Jones starts from the premise that “both race and skin color are social constructions; their importance comes from the salience that we give them.”78 She goes on to provide a sophisticated distinction between racism and colorism:

Racial categorization does not rest solely upon skin color. Multiple factors are and have been used to indicate race. One should not confuse, however, the indicator (e.g. skin color or ancestry) with the thing that it is indicating (e.g. race). Skin color is one device for assigning people to a racial category. Race is the social meaning attributed to that category. It is a set of beliefs or assumptions about individuals falling within a particular racial group. . . . Thus, with colorism, it is the social meaning afforded to one’s color that determines one’s status. With racism, it is the social meaning afforded one’s race that determines one’s status.79

While Jones provides a rich historical context for the development of these various social meanings, her depiction of the significance of the visual cues that structure the meanings of race and color remains descriptive and does not reach the constitutive. That is to say, it is one thing to describe the inner workings of a social system based on meanings that attach to visual cues. It is quite another to provide details on day-to-day social interactions whereby constructed racial boundaries take on an air of visual obviousness. How is it that race and color come to stand out as visually significant phenomenon? While important, the explanatory mechanism provided by Jones—past and present practices of race mixing in the United States—does not sufficiently account for the robust yet subtle process in which individuals are socialized to have radically different responses to individuals based on the perception of slight gradations in skin tone.80

Taunya Banks provides a similar discussion of law and colorism in her article Colorism: A Darker Shade of Pale. Banks’s article is distinguishable in that she examines the peculiar response to colorism by some courts. She argues that while some courts have been amenable to claims of skin tone discrimination brought by White ethnics or Latinos whereby “courts sometimes view ethnicity or color as a proxy for race,” they have been less likely to sustain such claims when the plaintiff is Black.81 This leads Banks to argue that “U.S. courts rigidly adhere to the commonly accepted notion that a person with any known African ancestry is raced as Black” without recognizing the subtle privileges and burdens that are associated with slight variations in skin tone.82 Banks notes that these cases “demonstrate the extent to which courts recognize, explicitly or implicitly, the fluidity of race when determining who is white and who is nonwhite, but not black.”83 While an insightful commentary on the response of some courts to skin tone variation and how they interpret the meaning and social significance of these visual cues, Banks’s analysis largely describes these phenomena without engaging the social conditions and practices that give rise to visual understandings of race.

Paulette Caldwell broadens this conversation on race and visual cues by discussing the legal significance of hair as an intersectional critique of the relationship between race and gender in employment discrimination cases. Caldwell provides an extended critique of Rogers v. American Airlines, a case upholding an employer’s right to prohibit women from wearing their hair in braids.84 The plaintiff in the case argued that she was not simply being discriminated against as a woman or as a Black person, but specifically as a Black woman—an argument that the court was not amenable to. The court in Rogers distinguishes between natural and artificial hairstyles in applying Title VII:

Plaintiff may be correct that an employer’s policy prohibiting the “Afro/bush” style might offend Title VII and section 1981. But if so, this chiefly would be because banning a natural hairstyle would implicate the policies underlying the prohibition of discrimination on the basis of immutable characteristics. In any event, an all-braided hairstyle is a different matter. It is not the product of natural hair growth but of artifice. An all-braided hair style is an “easily changed characteristic,” and, even if socioculturally associated with a particular race or nationality, is not an impermissible basis for distinctions in the application of employment practices by an employer.85

Caldwell criticizes this distinction between natural and cultural aspects of race: “Wherever they exist in the world, black women braid their hair. They have done so in the United States for more than four centuries. African in origin, the practice of braiding is as American—black American—as sweet potato pie.”86 Caldwell engages in a thoughtful analysis of the shared mutable and immutable characteristics of hair and its importance to Black women as a mode of self-expression in a society where standards of beauty often conflict with their attributes. Indeed, she goes as far as to state that “one may argue that hair texture, rather than skin color, determines racial classification.”87 Despite the care with which Caldwell examines the role of hair in racial identity and racial identification, this distinction is taken as a visually obvious characteristic. That is, there is little discussion beyond historical parallels to demonstrate how hair as a visual or physical cue comes to be understood as an obvious and distinguishing race characteristic.

Taken together, these articles demonstrate how Critical Race Theory has a deep appreciation of how the meanings that attach to visual differences are constructed, yet this appreciation lends itself to a descriptive analysis rather than a constitutive one. A constitutive approach can begin to examine the social interactions that, of all of the visual markings that distinguish people, make particular visual distinctions seem like obvious boundaries of difference. This book takes this approach to challenge the idea that racial distinctions are visually obvious by empirically examining the social processes that give rise to visual understandings of race. This is distinguishable from previous Critical Race Theory contributions that look at the social conditions that give rise to certain meanings that attach to race and how the privileges and limitations embedded in these meanings come to be understood as a product of nature rather than society. Within this conception, the visual cues to which these meanings attach are thought not only to be visually obvious, but a precondition to the concept of race itself.

This book’s contribution is to work from and extend the assertion put forth by Critical Race Theorists that race is a social construction to have a more particular understanding of the social interactions that give racial boundaries a strong sense of visual obviousness. This will help us understand how what we see as race is constituted by broader social practices. This investigation is separate from but related to previous engagements with race not reflecting biological differences. I am not examining how meanings attach to various racial bodies. Rather, I am inquiring into the importance of vision and visual cues—which have come to define race for most people—to the concept of race itself. How important is being able to see to individuals’ racial consciousness? To what extent is “seeing race” not an objective or neutral engagement with observing human variation, but rather a process mediated by social practices? And how might these social practices produce the visual obviousness which we ascribe to presumptively objective racial boundaries?


Appendix B: Further Considerations on Methods and Research Design

IN TERMS OF THE METHODOLOGICAL APPROACH USED TO GATHER data for this book, qualitative research methods offer a remarkable set of social scientific tools to measure respondents’ beliefs, feelings, and experiences. While many methods are available (e.g., surveys, questionnaires, ethnography, and participant observation), several characteristics make interviews the most suitable approach for this project.1 This method is good for research topics that are largely explanatory and examine individuals’ perspectives or attitudes. Interview methods are also useful for gathering information about a person’s knowledge, values, and preferences. This approach can get at the meanings that people ascribe to social phenomena as well as how certain experiences shape their understanding of the world. Interviews also give people an opportunity to reflect on their thoughts without feeling overly committed by writing them down. This gives data collectors the opportunity to clarify unclear questions and respond to other concerns. Lastly, this approach is useful when there is a need to gather highly personal data.

Each of these advantages is crucial for a research project that explores blind people’s understanding of race. Hilary Arksey and Peter Knight highlight the main reason interviews are most useful for this project: “Interviewing is a powerful way of helping people to make explicit things that have hitherto been implicit—to articulate their tacit perceptions, feelings, and understandings.”2 There is a strong implicit association between race and visual cues such as skin color, hair texture, and body type, and interviews offer the best opportunity to probe respondents’ thoughts and feelings on a topic that most have not thought about.

Another consideration for choosing interviews as the main research method is the disability of most of the respondents. It would have been impractical for the blind respondents, as well as for the researcher, to use a written questionnaire. Since they would not have been able to visually read a questionnaire form, either the questions would have had to be transcribed into Braille or each respondent would have had to enlist the assistance of a sighted person to read the questions and write answers. Given the sensitive nature of this research topic, bringing in a third party could have raised issues regarding confidentiality or limited the openness with which respondents would have answered such questions.

In terms of the type of interview to use, there are generally three different categories: structured, nonstructured, and semi-structured.3 Structured interviews ask the same questions more or less word-for-word in order to collect the same information from each respondent. Questions are asked the same way and there is minimal interaction between interviewer and respondent so as to not have an influence on the answers. Nonstructured interviews, on the other hand, do not work from a standardized interview schedule and focus instead on the classes of information sought, giving the interviewer freedom to tailor questions for each respondent in a manner that best gets at the desired information. Although these first two approaches have their benefits, there is a third that embraces the most advantageous characteristics of both: semi-structured interviews. This approach allows the interviewer to work from a prepared list of questions that allows responses to be compared, but also gives the interviewer the freedom to ask additional questions to clarify a respondent’s answer, to follow up on an interesting answer, or to engage in a brief back-and-forth that leads to fruitful data collection. Since this project seeks to be able to meaningfully compare respondents’ answers yet might require substantial probing and clarification to get beyond commonsensical understandings of race, semistructured interviews are most appropriate. As a result, data collection for this project was based on a series of semi-structured interviews with sighted and totally blind adults of various ages, racial backgrounds, and residences.

Interview Schedule

The interview schedule was the same for both sighted and blind respondents, but was designed with enough flexibility to permit follow-up questions as needed in order to have the clearest possible understanding of the interviewees’ responses. Certain questions such as “Did you lose your sight at a specific time?” were asked only of blind respondents, while others such as “Do you think race is an issue for blind people?” were asked only of those who are sighted. Nevertheless, the vast majority of questions were asked of both sets of respondents.

The interview schedule contained six main sets of questions: background, race as a concept, race and self-identification, race and identifying others, race and social interactions, and concluding questions. Background questions focused on gaining more information about respondents, such as age and city of residence. The importance of the background questions was simply to collect demographic data and to “warm up” respondents, getting them used to talking about themselves to a stranger. The first substantive set of questions focused on race as a concept, where respondents were asked a few general questions about race (e.g., “How do you define race? What is it?”) to get them thinking abstractly about the subject before jumping into the more personal topics found in the third set of questions concerning race and self-identification. Here, the focus was on respondents’ own racial identity, why they identify that way, and what they think their racial identity means socially. Next, in the fourth section on race and identifying others, the focus shifted to how respondents identify others and what racial categories mean. The fifth set of questions on race and social interaction were designed to give respondents an opportunity to talk about their past and present social interactions and how race played a part, such as in their high school friendships or among family members. The last set of questions was designed to give the respondent an opportunity to reflect on what they said, to add any other thoughts about race that the interview did not cover, and to obtain their thoughts on race and blindness. With regard to this last objective, blind respondents were asked whether they thought race is an issue in the blind community and if they have known someone to be blind and show racial prejudice. Sighted respondents were asked whether they think race could be an issue for blind people, which was a way to get them to think about the importance of vision in understanding race.

Since race is a topic that can elicit strong personal opinions and may lead some people to recall past experiences, respondents frequently went off on tangents beyond the scope of the initial questions asked. This was not only permitted but encouraged; these extemporaneous statements often provided rich insights into the personal experiences and social situations that shaped respondents’ understanding of race and, moreover, how visual cues associated with race became important to their daily lives.

Selecting Respondents

Robert Weiss notes that “there are two distinct categories of potential respondents: people who are uniquely able to be informative because they are expert in an area or were privileged witnesses to an event; and people who, taken together, display what happens within a population affected by a situation or event.”4 The former, known as a panel study, is not appropriate for this project. It would be difficult for experts knowledgeable about the blind community, such as representatives from the large consumer organizations that represent blind individuals (e.g., the American Council of the Blind or the National Federation of the Blind), to speak meaningfully about the relationship between race and blindness among blind people. Indeed, some of the respondents were active members of one or both of these groups and their membership did not necessarily yield any fruitful insights regarding the racial perceptions of blind people simply because it was not a particularly common topic of conversation in these organizations. As a result, respondents for this study were selected through the other method, sampling, in which the goal is to interview a group of people “who together can adequately represent the experiences of a larger group.”5

Of the numerous ways to sample a population, snowball sampling was the most feasible method for identifying qualifying respondents. This method entails an interviewer speaking to anyone in the desired group rather than relying upon probability sampling or choosing specific people because of their experiences. Given that I am a sighted person without significant connections to disabled or blind communities, the biggest hurdle I faced was gaining access to an unfamiliar group and earning their trust. I started by asking sighted friends and colleagues if they knew any blind or visually impaired persons. I was introduced to three people who were friends of friends and interviewed them, asking each respondent at the end of the interview to introduce me to as many of their blind or visually impaired friends as possible. While the project focuses on people who have been totally blind since birth, I spoke to any and all visually impaired persons (including those who were partially sighted or lost their sight later in life) at the beginning of the project for three reasons: to earn trust within the community, to learn as much about the experiences of all visually impaired persons as possible, and to acquire more contacts that could eventually lead to qualifying respondents that have been totally blind since birth. Data from individuals who had partial sight or who lost their vision later in life were not included in the findings reported in this book. Their visual capabilities mooted any unique insight they could provide regarding the relationship between race and vision as they either could see or have seen the visual cues associated with race. As a result, these “mini-interviews” or discussions did not go through all of the standard questions on the interview schedule and were only used to help me gain a broader perspective within the community.

Conceptually, it was important for this project to focus on those who have been totally blind since birth, as opposed to those who are partially sighted or lost their vision as an adult, since the hypothesis driving this research was that visual conceptions of race are so institutionalized that they exist independent of the ability to see. Partially sighted individuals can often see the visual cues associated with race and individuals who lose their sight later in life often have memories of what these visual cues look like that shape their understanding of race after they lose their sight. The best way to get any sense of the social influences leading to visual understandings of race is to talk to individuals who have not visually engaged with the cues and physical characteristics that come to define race, such as skin color and facial features.

The Internet was an unplanned yet crucial tool for finding respondents. One of my first few respondents suggested posting my research topic and a request for interviews on an e-mail distribution list dedicated to blind people discussing issues related to their community. Once this respondent posted this information on two or three such lists, the number of interview opportunities increased substantially. Not only did I suddenly have many people to speak with, but they were individuals from every region of the United States. This significantly diversified respondents’ perspectives and experiences, allowing the data to become incredibly rich while being more representative than the initial sampling structure.

The use of the Internet as a recruitment tool may raise legitimate concerns about selection bias. Since not all people use or have access to the Internet, this method may appear to run the risk of yielding the same type of respondents over and over again, e.g., younger adults or professionals who are more accustomed to online communication or have more access to it. Similarly, this approach may seem to be biased toward individuals wealthy enough to be able to afford a computer and online connection. Yet the demographics of my respondents suggest that this is not the case; recruiting people through the Internet yielded individuals of diverse ages, economic means, educational backgrounds, geographic regions, and political persuasions. Indeed, a strong argument can be made that this approach decreased the chance of selection bias rather than increasing it, as Internet access is becoming more common among a broader range of Americans.6 While “a sample that is not chosen randomly cannot be claimed to be representative even if some of its demographic characteristics match those of the country as a whole,” the data set certainly benefited from this expansion, allowing it to be more robust than it might otherwise be.7

For this project, 161 interviews were conducted with blind respondents, with 106 qualifying as totally blind since birth. Althought the 55 non-qualifying interviews with people who were partially sighted or became totally blind later in life were not included in the results, these non-qualifying interviews were essential to not only finding qualifying respondents but also deepening my understanding of the blind community and its relationship with race. Since there are many more individuals who are partially sighted or who became blind later in life, building enough trust to have non-qualifying respondents refer me to qualifying individuals was a key component of finding the interviewees whose experiences are the crux of this empirical research.

In qualitative research, it is often useful to incorporate a smaller number of comparison cases made of individuals who are not part of the group that is primarily under study. Typically, comparison cases are used to ensure that the “phenomena associate[d] with the situation . . . are in fact more frequent there than among people who are not in the situation.”8 For this project, interviews with sighted individuals helped to empirically ground part of the project’s motivating hypothesis—that sighted people primarily think visually about race—in order to draw similarities to the experiences of the main group under study, i.e., blind individuals. The comparison group helped determine whether or not blind people’s understandings of race are different from sighted people’s. This comparison, and the use of sighted people in particular, allowed me to unearth a thoroughly unexamined and unchallenged assumption throughout society: that race is primarily visually significant and therefore has a diminished or nonexistent importance for blind people. Thus, this comparative research design allowed the experiences of blind people to clarify the social process through which race becomes visually salient for all individuals, sighted or blind.

Sighted respondents were recruited and interviewed through convenience sampling. In order to have a truly lay perspective on race, I was careful to make sure that I did not only interview people connected with a university or my peers. I self-consciously tried to balance the median ages of the two groups so that they were comparable. The median age for blind respondents is 44.5 years and 47.08 years for sighted respondents. When selecting sighted respondents, I was also concerned with making sure that the proportion of White and non-White sighted respondents roughly approximated the proportion of White versus non-White blind respondents. In my final sample, 83.9 percent of the blind respondents identified as White and 16 percent identified as non-White, compared to 68 percent of the sighted respondents identifying as White and 32 percent identifying as non-White.

The main qualifying criteria for the blind respondents was that they had to have been totally blind since birth or shortly thereafter; they could have no visual memory of seeing anything. As noted in Table 1 in Chapter 2, 34.1 percent of the blind respondents (fifty-five people) did not qualify either because they became blind later in life and thus had some memory of the visual appearances of different races or were not totally blind and could see visual distinctions under certain conditions, such as up close or under the right light. While a subsequent study based on these respondents’ racial perspectives might be interesting, data from these respondents were excluded for the purposes of this project since the main objective was to flesh out the understanding of race among people who have never had any direct perception of the visual cues that society uses to define racial boundaries.

Interviewer Bias

The interviews were primarily conducted by telephone for three reasons. First, as previously mentioned, limiting the sample to people who live in one area may skew the responses. Talking to blind people in thirty-four different states covering each region enriched and diversified the data. Secondly, many blind people do not live entirely independent lives; talking by phone was the most accessible means for their participation in that it provided the least disruption and most comfort. Third, conducting all of the interviews by phone meant that sighted respondents could not see the interviewer, which reduced the chance that their visual perception of the interviewer’s race would introduce bias. If any bias was transmitted over the phone by the perception of having a racialized voice or surname, such bias would likely be uniform across blind and sighted respondents, making the data more comparable than if the bias was skewed by only having the blind group not have information about the interviewers’ race while the comparison sighted group would. There may be certain advantages to conducting interviews face-to-face, such as being able to have an unmediated human connection with the respondent. But for the purposes of this study, this advantage is far outweighed by having a larger sample, greater diversity among the respondents, and an interviewing process that is more accessible to respondents with disabilities.

Asking Hard Questions

Race is a difficult topic to discuss among friends and family, let alone strangers. The first and most important aspect of conducting these interviews was to build trust with the respondents. Trust building began with reading the informed consent document to each person and emphasizing that everything they said was entirely confidential and would be reported anonymously. With regard to the race-specific questions, I found it was useful to constantly reaffirm to respondents that there were no right or wrong answers and that their honest thoughts and opinions were most useful. Some respondents voiced a hesitancy to talk candidly about experiences such as having a prejudiced parent or when they as individuals said or did something racially insensitive. Respondents were assured that this research was not designed to judge anyone, but rather to have a better understanding of people’s experiences. Most respondents were incredibly generous with their time and talked openly about their personal experiences, suggesting minimal interviewer bias.

Being Sensitive to Disability

It is important to note that the snowball sample method used to find qualifying respondents, along with the smallness of the blind community, suggests that this project presents an unusually high possibility that respondents might be identifiable if their statements are not stripped of as many identifying characteristics as possible. For this reason, all respondents—as well as any names that respondents mentioned in their interview—were given pseudonyms to conceal individuals’ identities.

While many “softer” terms are frequently used to describe individuals who do not have vision (e.g., visual impairment, visual disability), I use the term blind since that is how the overwhelming majority of blind respondents described themselves. One of the first questions posed to each respondent was how they prefer to describe their condition. Almost each blind respondent either had no preference and referred to themselves as blind or explicitly preferred the term blind. This may reflect some type of consensus within parts of the blind community—particularly those who are totally without sight. Heidi put it this way:

You know blind is fine with me. I’m not really caught up in that political correctness nonsense. I mean you just tell it like it is. You know what I mean? So I just tell things as they are. I mean to me, I presume a person [who] is visually impaired to be a person who has impaired vision, that he’s not totally blind. It’s there. But it’s impaired. So a person with impaired vision, I would imagine to be someone who has some vision, who maybe is seeing objects. I would say visually impaired is being partial sight. But I’m totally blind. All the blind organizations that I know of in the twenty-first century, all use the word blind in their title.

I don’t know why sighted people get off on this political correctness. . . . It’s the sighted folks that get off on this nonsense. Blind folks couldn’t care less about all this political gibberish that they’re doing. It comes across rather hypocritical to me. They use all these nicey-nice terms. But yet they don’t care to hire us [for jobs]. . . . So just a lot of political crazy talk. In other words, duplicity.

Coding

Interviews were conducted by myself and trained research assistants. Roughly eighty hours of interviews were conducted, each averaging thirty-six minutes. Each telephone interview was recorded with the respondent’s consent, transcribed by a third party, and imported into qualitative research software for coding by one research assistant. Coding qualitative data entails using labels (“codes”) to refer to specific text passages that contain useful information. Several codes were used to parse and find commonalities between the interview data, such as “sighted think race unimportant to blind,” and “colorblindness.” The coding yielded over eleven hundred pages of data, which form the basis of the empirical findings in this book.

In conclusion, this research design was motivated by the main theoretical question pursued by this project: how do blind people understand race? This question was investigated by examining blind people’s understanding of and experiences with race. Since I was interested in providing an empirical basis from which to theoretically explore the role of vision in racial consciousness, a semi-structured interview schedule with open-ended questions was essential to broadly exploring an issue that has not been examined before. By having a diverse sample of blind respondents and a good comparison sample of sighted individuals, this research raises questions about the presumed obviousness and objectivity of the visual cues associated with race to clarify the social process through which race becomes visually salient for all people.
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