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Chapter 1

Introduction

Vistas in the Study of Biblical Law


Pamela Barmash





Major innovations have occurred in the study of biblical law in recent decades. The legal sources of the Pentateuch have been the subject of new interest, with detailed studies of specific passages and the re-evaluation of the social, religious, and political context and ideology of the sets of legal texts. New studies have investigated the relationship between law and literature, especially in highlighting the narrative aspects of law, and the awareness of the rhetorical and literary nature of law has reoriented scholarly points of view. Methodologies from the fields of gender studies, anthropology, and political theory have been applied to biblical law with decisive influence in recent years. Scholars have employed a variety of approaches to try to determine to what extent biblical law was actually used in ancient Israel. However, all this effort has not yet inspired the wholesale reappraisal of comprehensive issues in the study of biblical law.

Furthermore, the transformation of biblical law in early Jewish and Christian interpretation has not received a serious reassessment. Yet at the same time significant advances have been made within these fields: the high level of interest in the Dead Sea Scrolls continues unabated, new theoretical stances have reinvigorated the study of early Jewish law, and canon law has undergone a serious re-evaluation. The implications of these advances for biblical law have barely been explored, and the innovations in the study of biblical law have not been applied to later legal concepts and texts. The advances of both of these orientations, the study of biblical law in its historical context and in the traditions of its later interpretation, inspire the need for a volume to provide of critique of scholarship in biblical law and offer a vision for future study.

The Oxford Handbook of Biblical Law aims to bring scholars together to reflect on the current state of the study of biblical law and adjacent fields of study and forecast the directions in which the field should advance. The chapters of the Oxford Handbook of Biblical Law focus on the central critical questions addressed in the study of biblical law. The goals of the authors of the chapters in the Oxford Handbook of Biblical Law are twofold: (1) to provide a sophisticated analysis of the state of the field for experts in biblical law and for experts in other fields and advanced students; and (2) to advance the state of the field by delineating its current contours and shaping a vision for future directions. To fulfill this mandate, the authors of each chapter survey the basic issues, introducing the current debates and quandaries regarding each topic and analyzing the methodologies, theories, and arguments of the experts in biblical law. They look at the source materials and the discipline with fresh eyes and think through the current discussions that motivate specialists in the field. As needed, the authors of each chapter offer a critique of the methodologies used to analyze source material and evaluate whether applying approaches from other disciplines is apropos. They weigh in on current debates and articulate questions that scholars ought to explore in the future.

The study of biblical law focuses primarily on the law of the Hebrew Bible/Old Testament and situates it within the historical and literary setting of ancient Israel. Yet even though the texts of the Hebrew Bible are at the core of the study of biblical law, the afterlife of biblical law in ancient Judaism and early Christianity, its reshaping and interpretation in rabbinic texts, the New Testament, and other early Jewish and Christian texts, have become essential affiliate fields in the study of biblical law.

Different fields of biblical law have drawn the attention of scholars, and what is subsumed under the rubric of law can vary. Many scholars have turned their attention to law that attempts to resolve the disputes that commonly arise between people in a society. This type of law defines their rights and privileges based on status and ownership of property and uses legal institutions to regulate behavior. At the same time, numerous scholars have focused on law that governs the relationship between human beings and God, law that is seen as primarily religious or as dealing with ritual, and that type of law addresses the observance of sacred occasions, holy days, and ritual as well as guidelines on seemingly mundane matters as food and clothing that were linked to religion.

These two fields of law do overlap—statutes regulating ritual matters are interspersed among statutes governing societal disputes or are placed near them (e.g. Exod. 22:19 on sacrificing to other gods, Lev. 19:5–8 on the consumption of the shelamim “offering”), and recourse to religious acts, such as oaths before the Deity (Exod. 22:10), are used to resolve conflicts over property—and it may be that the difference between them was not recognized or considered useful. However, there may be some awareness of the distinction in the focus on one field of law in a legal corpus, if we compare the contents of the Covenant Code to that of the texts ascribed to the priestly source, where one or the other predominates, or if we identify the mixed contents of Leviticus 19 in contrast to other chapters credited to the Holiness source.

The field of biblical law is a lattice of interconnected subjects, texts, and methodologies that grows increasingly complex every year, and the Oxford Handbook of Biblical Law organizes the field in thirty-two chapters within six parts. The Oxford Handbook of Biblical Law divides biblical law as presented in the Hebrew Bible into four parts: (1) legal institutions and concepts; (2) legal texts; (3) the context of biblical law in the Hebrew Bible; and (4) biblical law in the context of the ancient Near East. Part I, “Legal Institutions and Fundamental Concepts,” investigates those institutions and concepts common to most, if not all, legal systems (e.g. testimony) as well as those characteristics of Biblical Israel (e.g. the covenant between God and the Israelites as the basis of law). Part II, “Legal Texts of the Bible,” comprises both formal law, statutes that proscribe and prescribe behavior, as well as texts originating outside the legal arena that touch on legal matters and/or use legal idioms for their own purposes. The chapters of this part address the individual legal texts of the Pentateuch and the narratives that address legal matters. Determining the date is a perennial quandary in the study of biblical law and is addressed in this part.

The third and fourth parts of the Handbook (“Law in the Canon of the Hebrew Bible” and “The Legacy of the Ancient Near Eastern Context”) consider the context of biblical law. Legal activity was one locus of sociopolitical power in ancient Israel, and other streams of biblical tradition, such as the prophetic and wisdom traditions, interacted with it. The legal culture of the superpowers of the ancient Near East had a deep and abiding influence on biblical law, and the question of how much dependence is still hotly debated. Whether, and to what extent, the emergence of the Persian empire reshaped biblical law is an essential question.

The Handbook concludes with a sustained consideration of how biblical law was transformed in early Jewish and Christian circles. Part V, “The Late Second Temple Period and Beyond—Reflections on Biblical Law Within Emerging Jewish Communities,” situates the changing understandings of biblical law in the late Second Temple period within emerging Jewish communities, and the final part, Part VI, “Judaism and Christianity: Diverging Paths in the Centuries after the Destruction of the Second Temple,” charts the legacy of biblical law in the diverging Jewish and Christian communities.

Readers may notice that specific topics that they consider crucial are missing in the Oxford Handbook of Biblical Law. For example, I commissioned a chapter on the pentateuchal document H, surely an essential chapter, but the author never delivered despite repeated promises to do so. I hope that such omissions will not overly detract from prompting readers to engage in sustained research and analysis of biblical law. Readers should note as well that the preparation of this volume took longer than expected and that chapters reflect bibliography current to the time of their submission to this volume.





Part I

Legal Institutions and Fundamental Concepts






Chapter 2

Covenant


Jan Joosten





The Book of Exodus recounts how Moses, after leading Israel out of Egypt, receives a miscellany of laws from God, transmits them orally to the Israelites, and writes them down. He then takes the “book of the covenant” (sefer haberit ספר הברית) and reads it in the hearing of the people, who commit to obeying them:

Exod. 24:3–4, 7

3 Moses came and told the people all the words of the LORD and all the ordinances; and all the people answered with one voice, and said, “All the words that the LORD has spoken we will do.” 4 And Moses wrote down all the words of the LORD. (…)

7 Then he took the book of the covenant, and read it in the hearing of the people; and they said, “All that the LORD has spoken we will do, and we will be obedient.”

The notion of covenant does not come entirely out of the blue. Before the revelation of the Ten Commandments and the ensuing miscellaneous laws, YHWH tells the Israelites, via Moses: “Now therefore, if you obey my voice and keep my covenant, you shall be my treasured possession out of all the peoples” (Exod. 19:5). And in Exodus 24:8 there is again mention of the “blood of the covenant,” which serves as ritual confirmation of the arrangement. Nevertheless, the information given to the reader on this covenant is sparse and indirect. The term emerges as something self-evident: what is established between YHWH and Israel at Mount Sinai, and what makes the divine laws and regulations binding, is a covenant. Everyone knows that, and everyone knows what is involved. Similarly laconic mentions of a covenant entailing divine laws are found elsewhere in Pentateuch (see notably Exod. 34:10, 27, 28; Lev. 26:15; Deut. 4:13; 28:69): the Ten Commandments, the priestly legislation in Leviticus, and deuteronomic law are all related to a covenant between the God of Israel and his people.

What must have been self-evident to the first readers or hearers of the pentateuchal story—and mostly remained so in confessional circles, whether Jewish or Christian—is profoundly problematic to modern-day scholars. No ancient Near Eastern (ANE) parallels exist for the presentation of civil and criminal law as clauses attaching to a covenant established between a God and a people or nation. This raises the question of the origin of the motif in Israelite tradition. Is it possible to retrace the historical conditions and processes that issued in the conjunction of “covenant theology” and divine Torah as it is found in the Pentateuch? When did it happen, and why? A second perplexing factor is the diversity of conceptions attached to the notions of covenant and law. Although the idea of covenant is rarely explicitly defined, contextual factors—the structure and rhetoric of the texts mentioning the covenant, the narration into which they are embedded—indicate fundamentally divergent views underlying various passages. This raises the question of the history of tradition: how did the idea that the covenant involved detailed legislation pass from one circle to the next, and how was it adapted to different milieus and historical contexts? This chapter seeks answers to these questions.


2.1 The Hebrew Word Berit: Meaning and Reference

Before tackling the historical-critical questions, it will be helpful to formulate some reflections on the Hebrew noun berit “covenant.” Words and concepts are to be kept apart, of course, but one cannot approach the biblical notion of covenant without analyzing the vocabulary used to express it. The central term is berit (בְּרִית). The word occurs some 287 times in the Old Testament in a wide variety of contexts (Weinfeld 1973). In studying this Hebrew term, it has proven crucial to distinguish between lexical meaning and contextual meaning (Silva 1983: 101–112, 137–148). While the word itself has a rather formal and abstract meaning, reference to specific social, political, and religious realities is defined by contextual factors (Lohfink 1991: 165, n. 11).

In spite of many extended studies of the semantics of the word, its lexical meaning is still, unfortunately, uncertain. To most scholars the word primarily means: “compact, binding agreement.” It denotes a relationship established between two parties, while stressing the officially binding nature of that relationship. A fuller definition stressing some additional points is “an elected, as opposed to natural, relationship of obligation established under divine sanction” (Hugenberger 1994: 215). To others, the basic meaning is, rather, “obligation, commitment”; the word designates the binding commitment taken on by one or both of the parties to an agreement, or even a unilateral decision (Kutsch 1984).1 A berit virtually always presupposes a bilateral agreement (rarely an agreement between three parties, see 2 Kingsings 11:17; Hosea 2:20), involving two elements: specific obligations and loyalty to the covenant partner. Whether berit specifically designates only the obligations while presupposing the loyalty or whether it refers to the entire arrangement is hard to say; it is also relatively unimportant. The effect of a covenant is to establish peace (shalom) between the parties as is spelled out in several passages, and expressed also in the nominal phrase “a covenant of peace.”2

Reference to specific types of agreement is effectuated through contextual determination. The status of the parties engaging in the berit, the motivations, contents, and purposes of the agreement all contribute to define the contextual reference of the word. Thus the word may refer to a personal pledge between friends (see notably 1 Sam. 18:3; 20:8, 42; 23:18). Although the pact between David and Jonathan has political implications, it is still an agreement between two individuals and should not be assimilated to a vassal treaty. The term may also refer to the marriage relationship (Hugenberger 1994):

Mal. 2: 14

… because the LORD was witness to the covenant between you and the wife of your youth, to whom you have been faithless, though she is your companion and your wife by covenant.

In one passage, the berit is a solemn agreement to carry out a specific program—in effect a conspiracy to depose the reigning queen and install a new king in her stead (2 Kings 11:4; cf. Jer. 34:8).

In most cases involving two human parties, berit is expressly an instrument of national or international politics. The reference may be to a treaty between independent nations:

1 Kings 5:26(12)

And there was peace between Hiram and Solomon; and the two of them made a treaty.

Or the reference may be to a treaty between an empire and its vassal state (e.g. Ezek 17:11–21). Although berit does not by itself mean “treaty,” it would be futile to deny that these contexts speak about a treaty, or even to question that such a reference attaches to the word berit. Translating the word as “treaty” is in these passages a viable option. Occasionally, however, the reference of the word may be to political realities of a different sort. Thus, we find the word denoting a constitutional agreement between a monarch and his subjects, e.g.:

2 Sam. 5:3

So all the elders of Israel came to the king at Hebron; and King David made a covenant with them at Hebron before the LORD, and they anointed David king over Israel.

The berit creates a relation of mutual obligation between the northern tribes and David personally.

As was indicated above, covenants involve divine sanction; they are never purely between human beings. When Zedekiah violates his treaty with the Babylonians, YHWH condemns this course of action saying: “As I live, I will surely return upon his head my oath that he despised, and my covenant that he broke” (Ezek. 17:19). The treaty with the Nebuchadnezzar had been sealed with an oath by YHWH, Zedekiah’s god. Breaking it was an act against YHWH as much as against the Babylonian overlord. Nevertheless, when YHWH is presented as one of the parties to the covenant, this is a significant step. While covenants put under divine sanction are widely attested in ANE texts of the second and first millennium bce (Kitchen and Lawrence 2012), covenants between a human partner and a god are very rare outside the Hebrew Bible (Lewis 1996: 404–410). Theological uses of the word berit have to be understood in light of usage in inter-human contexts. This does not mean theological uses are necessarily metaphorical: the meaning of the word is sufficiently flexible to apply to an agreement established between a god and a group of humans. Admittedly it is not always possible to decide which ideas underlie “covenant theology” in every single passage. Moreover, at some point the word berit turned into a blanket term designating the relationship between Israel and YHWH in general. Becoming more prominent in theological contexts than in human ones, the word berit mutated from a multipurpose noun into a technical religious term.3

Although berit is the correct word for covenant, a covenant can be spoken of without mentioning the word. A good example is YHWH’s commitment to David in 2 Samuel 7:5–16, which is referred to as a berit neither in the divine discourse nor in the surrounding narrative. When David recalls it, however, in 2 Samuel 23:5, he does use the term: “Is not my house like this with God? For he has made with me an everlasting covenant!” (similarly Ps. 89:4–5). This example throws light on the seemingly erratic distribution of the noun in the legal passages in the Pentateuch: Israelite readers in antiquity would recognize the binding agreement established between YHWH and Israel as a covenant even before the word was used.


2.2 Forms of Covenant Theology


The link between covenant and law, the subject of this chapter, is limited to theological contexts. YHWH’s covenant with Israel imposes a body of civil, criminal, and ritual laws upon the people. As noted in section 2.1 of this chapter, this motif is unattested elsewhere in the ancient Near East. One Sumerian text from the third millennium has been held up as a parallel to the biblical material (Weinfeld 1972: 152). The Reforms of Uru-inimgina (a.k.a. Uru-kagina) conclude the enumeration of new rules with a summary statement: “Uru-inimgina made a compact with the divine Nin-Girsu that the powerful man would not oppress the orphan and widow” (CoS II: 407–408). But the parallel is at best partial: Uru-inimgina establishes the new rules in his quality of king, the god does not initiate the arrangement (cf. Josh. 24:25).

In the Hebrew Bible the notion of a God imposing a covenant implying law is prominent and represented in several different versions. Exodus 19–24, Exodus 34, Leviticus 26, and Deuteronomy use the term berit in reference to the arrangement giving force to God-given laws. Before inquiring into the rationale of this linkage, it will be helpful to explore some of the conceptions underlying covenant theology itself.


2.2.1 The Covenant as a Vassal Treaty

A powerful hypothesis proposed first by George Mendenhall (1954) views covenant theology on the model of ancient Near Eastern vassal treaties. Israel is like a clan or nation swearing allegiance to its suzerain, the God YHWH. Mendenhall founded the idea on similarities between Hittite vassal treaties, as analyzed by Viktor Korošec, and the Sinai pericope in the Book of Exodus. Hittite treaty formularies of the fifteenth- and fourteenth-century bce exhibit roughly the following structure (Korošec 1931):



a) Preamble

b) Historical prologue

c) Stipulations

d) Provision for the deposition and reading of the treaty document

e) Divine witnesses

f) Curses and blessings.





Mendenhall found all these elements, partially in the same order, in Exodus 19–24. He concluded from this observation that the Decalogue represented the stipulations of a covenant established between YHWH and Israel in the thirteenth-century bce, close to the time of the Hittite treaties. Mendenhall’s hypothesis was accepted by many and developed in various directions by other scholars (Baltzer 1960; McCarthy 1963). But his view did not win over all biblical scholars. A valid criticism is that the Bible does not transmit the full text of a treaty document but narrative accounts of its enactment (Bickerman 2007: 26). Consequently, some scholars of biblical covenant theology have dismissed the analogy with vassal treaties entirely (Perlitt 1969).

Mendenhall’s thesis nevertheless lives on in scholarship until today. The most fruitful elaborations of the covenant-as-treaty approach concern the book of Deuteronomy or, rather, the Deuteronomic Code, Deuteronomy without its appendices in chapters 29–34, and before the addition of its latest literary strata. The nearest ancient Near Eastern parallels are not the Hittite treaties described by Korošec, but the Neo-Assyrian Vassal Treaties of Esarhaddon (VTE) published by Donald J. Wiseman (1958). Frankena and Weinfeld were able to show that many passages in Deuteronomy reflect language and motifs at home in VTE (Frankena 1965; Weinfeld 1972). The main passages are concentrated in Deuteronomy 13 (and 17:2–7), where apostasy is defined as high treason (Dion 1991), and Deuteronomy 28, the blessings and curses sanctioning the covenant (Steymans 1995). The date of VTE—672 bce—is close to the one attributed to Deuteronomy in critical scholarship since Wilhelm L. M. de Wette (Levinson and Stackert 2012), and Judah was certainly within the orbit of Neo-Assyrian influence and power at the time the Neo-Assyrian treaties were composed.4 The authors of the Deuteronomic Code may have conceived of the covenant as a kind of turning of the tables, with YHWH taking the place of the Neo-Assyrian suzerain. In the form Frankena and Weinfeld have given to the thesis it continues to enjoy wide, although not universal, acceptance (Levinson and Stackert 2012; Otto 1996; more critically Crouch 2014; Koch 2008).


2.2.2 The Covenant as a Disposition of Temple Rights

A very different conception of the covenant is found in the Holiness Code (Joosten 1998). Although express mentions of a covenant between YHWH and Israel are found only in the concluding paraenetic chapter (Lev. 26:9, 15, 44, 45), the ordinances and commandments on whose observance the covenant is made to depend are those spelled out serially in the preceding chapters. The covenant, berit, of Leviticus 26:9, 15, 44, 45 is the arrangement by which Israel is obliged to observe the rules and regulations contained in the preceding chapters. Its contours are the following (Joosten 1996):



a) The arrangement was established by YHWH when he led the Israelites out of Egypt. The exodus is a change of master: from slavery in Egypt, the Israelites went over into the service of YHWH. The commandments define the specifics of their servitude.

b) The central requirement for Israel is to shun impurity and observe holiness. All the commandments are tailored to this one goal: to conform Israel’s behaviour to the nature of their God (Lev. 19:2), so as to enable God’s indwelling among them in an earthy sanctuary (Lev. 26:11).

c) The arrangement has a well-defined spatial dimension: the Israelites are to be settled on land belonging to YHWH. The land occupied by Israel is conceived of as an extension of the sanctuary: purity and holiness are to be observed throughout the land to make YHWH’s indwelling feasible (Lev. 18:24–28; 20:3).





The Holiness Code’s covenant is one of sacred correlation. If correctly observed, it will abundantly benefit Israel (Lev. 26:3–13). But the initiative is solely YHWH’s, who established it in the past, by bringing his people out of Egypt.

The peculiar conception of the covenant encountered in the Holiness Code finds many parallels in ANE texts. As has impressively been documented by Moshe Weinfeld, throughout the ancient Near East, cities or regions could be liberated from taxes and corvée and consecrated to service of the gods whose sanctuary was situated in their midst (Weinfeld 1995: 97–120). In spite of local and temporal variations, a basic scheme transpires in a multitude of ANE texts:



• The inhabitants of the city or region consecrated are considered divine property; they may not be sold to a third party;


• A well-delimited territory is considered to belong to the gods;


• All impurity and injustice are to be banished from this territory;


• The divine presence in the sanctuary guarantees the inviolability of the territory;


• However, irritating the gods may lead to their departure and dire consequences.





It is to just such an arrangement, applied to the cities of Nippur, Sippar, and Babylon, that reference is made in a text titled “Advice to a Prince” (see Lambert 1960: 112–115): Anu, Enlil, and Ea, the great gods, have affirmed the freedom of the inhabitants of the three cities (lines 29–30); kings are advised, therefore, not to tax them, impose corvée upon them or maltreat them in any way (lines 9–28; 31–58); non-respect of the arrangement will lead to the gods’ quitting their dwellings (lines 58–59). Interestingly, this arrangement is called a “covenant” (“treaty” in Lambert’s translation), using the Akkadian term riksu (line 51), referring here, as it appears, not to a political treaty between human parties but to the disposition taken by the gods in favor of the said cities.

*

The notions of covenant underlying Deuteronomy and the Holiness Code differ radically. Much of Deuteronomy is oriented toward demands of exclusive loyalty toward YHWH. In the Holiness Code loyalty and exclusive faithfulness are much less prominent; instead, issues of purity of the land and respect for the sanctuary are central. In Deuteronomy 28, the chapter of blessings and curses sanctioning the covenant, the only rule expressly spelled out is the prohibition to worship other gods (Deut. 28:14; see also vv. 36, 64). In contrast, the one law repeatedly referred to in the parallel chapter in the Holiness Code is that on the sabbatical rest of the land (Lev. 26:34, 35, 43). Assimilating the covenant mentioned in Leviticus 26 to that of Deuteronomy, or viewing the one as a developed form of the other, is unhelpful (Joosten 1998).

That covenant theology might be based on various institutional models should not come as a surprise. In Ezekiel 16:59–62, the berit between YHWH and his people is presented in the image of yet another human institution, namely, marriage.


2.3 Covenant and Law

The comparative perspective has opened up a novel way of understanding biblical covenant theology. But it has done very little to explain the junction of covenant and law. On the contrary, the ancient Near East parallels only throw the uniqueness of the biblical combination of covenant and law into relief. Neither the vassal-treaty model, nor that of provisions for sacred spaces calls for the inclusion of civil and criminal law. Had Deuteronomy only demanded loyalty, and the Holiness Code only respect for the sanctuary, they would have conformed to expectations. Instead, both corpora include a host of laws with scant connection to the relation between YHWH and Israel they spell out.

If the extension of the covenant stipulations to include civil, criminal, and ritual law cannot be accounted for on the basis of the conceptions underlying Deuteronomy and Holiness Code, the most likely explanation is that it reflects earlier tradition. This brings us back to Exodus 19–24 (attributed to the Elohist in the classical documentary hypothesis; Baden 2012: 117–118; Driver 1913: 31–32). As was stated in section 2.2.1, the non-priestly Sinai pericope refers to a covenant between YHWH and Israel (Exod. 19:5, 24:7–8), which implies a code of laws (or two: the Decalogue in Exod. 20:1–17, the Covenant Code in Exod. 21–23). Moreover, the literary dependence of Deuteronomy and the Holiness Code on the Covenant Code has been argued on good grounds (for Deuteronomy, see Levinson 1998; for Leviticus 17–26, see Kilchör 2015; Milgrom 2001: 2154–3155). Is it possible, then, that the covenant framework too was borrowed from the Covenant Code into Deuteronomy and the Holiness Code? And does the conception of the covenant in the Covenant Code explain the conjunction of covenant and law? It appears both questions can be answered cautiously with yes.

Setting out from the “altar law” in Exodus 20:18–22, which together with Exodus 19:3–8 and Exodus 24:3–8 provides a kind of framework into which the laws have been inserted, Simeon Chavel has recently attempted to define the tenor of the basic narrative stretching out from Exodus 19 to 24 (Chavel 2015). The basic thrust of this textual complex is anti-monarchic, directing Israelites from royal sanctuaries with their pomp to cultic spaces throughout the land.

[T]he narrative attacks an Israelian and Judean ideology in which royal success defines territorial extent, shapes the polity, enshrines divine power in temples, and controls divine blessing. (Chavel 2015: 169)

The basic stratum of Exodus 19–24 projects the image of a nation directly subordinate to YHWH, without any need for an earthly king. Linking up with the scathing criticisms of the eighth-century prophets Amos and Hosea, it seeks to redress the abuse and injustices created in the wake of the monarchy. Differently from the prophets, it does not offer only criticism but imagines a different type of society, with clear utopic traits, in which such wrongs could never occur.

Chavel argues convincingly that both Deuteronomy and the priestly texts of the Pentateuch respond to the vision projected in the framework texts of Exodus 19–24, accepting their central, anti-royal, claim while at the same time blunting some of their sharpest edges (Chavel 2015: 202–207). Although Chavel barely addresses issues of covenant theology and covenant law, the implications of his argument are that both the notion of a covenant with YHWH and the combination of covenant and law would have been part of what the later corpora accepted in their discussion with the earlier narrative. According to the view advanced by Chavel, the presence of the covenant-law combination in both Deuteronomy and the Holiness Code is no longer anomalous, but readily understood.

At this juncture, the pressing question is whether the idea of covenant expressed in Exodus 19–24 accounts for the inclusion of a law book any better than in Deuteronomy or the Holiness Code. This would indeed seem to be the case. Structural considerations led Mendenhall to claim that the covenant of Exodus 19–24 was modeled on vassal treaties, but his hypothesis could be confirmed by very little additional evidence. The outlook of Deuteronomy is indeed dominated by questions of diplomacy and international affairs, as is shown by the issues on which it legislates (war and peace, Deut. 20:1–9; 20:10–20; 21:10–14; neighboring nations, Deut. 23:2–8), and the character of blessings and curses (Deut. 28:10–13, 33–44). In this context, picturing the relation to YHWH on the model of Neo-Assyrian treaty documents makes sense. In contrast, Exodus 19–24 is much more provincial. The question at issue in Exodus is not to whom Israel as a nation owes its outward allegiance but what is the inner politico-religious makeup of the Israelite nation. The point is that YHWH rules over his people directly, not through the intermediary of the king. In other words, the covenant of Exodus 19:5; 24:7, 8 is not a vassal treaty but a constitutional arrangement comparable to the one referred to in 2 Samuel 5:3 quoted in section 2.1 of this chapter. The divine king YHWH cuts a covenant with the Israelites at Sinai just as David concluded his berit with the northern tribes in Hebron (compare also 2 Kings 11:17). In this perspective, the inclusion of a law book makes good sense. Comparative evidence suggests that kings and laws go together. Practically all law codes of the ancient Near East are associated with kings or kingly figures. Admittedly, no royal law codes are referred to in the Hebrew Bible. Royal rulings are mentioned in 1 Samuel 30:25, however, and legal reforms taking the form of a berit are associated with kings in 2 Kings 23:3 and Jeremiah 34:8–10.

The inclusion of a law book also makes sense in view of the intention to imagine an alternative society in which the abuses criticized by Amos and Hosea could be avoided. The prophetic spirit of the Covenant Code has often been noted. Many of the themes and motifs found in Exodus 21–23 overlap issues addressed in the eighth-century prophets (Crüsemann 1988).


2.4 Conclusions

The Biblical scenario in which a covenant between a God and a people involves a corpus of civil, criminal, and ritual laws is unique in the entire ancient Near East. It appears to have been created at a highly significant moment in the history of Israel, shortly after the fall of Samaria had created global havoc, exposing the politico-religious pretensions of the monarchy and raising the authority of prophets like Amos and Hosea (who had predicted the catastrophe). A narrative was produced according to which YHWH, in times long past, proposed to rule Israel on the condition that they keep his laws and commandments. The vision of society projected in this narrative cuts against all the main political and religious trappings of contemporary Judean society: the king, his court and administration, the royal sanctuaries, and their personnel. Substituting the national God for the earthly king, the vision is modeled on constitutional arrangements as referred to a few times in the historical books (2 Sam. 5:3; 2 Kings 11:17).

In the seventh century, the authors of Deuteronomy accepted the narrative lock, stock, and barrel, but tweaked it in the light of Neo-Assyrian texts and practices that had become influential in their time. From “king of Israel,” YHWH became “the great king” in the image of the Assyrian emperor who had sought to extend his authority throughout the civilized world of the time. The metaphor of covenant underlying the texts changed in subtle ways from a constitutional agreement to a vassal treaty. In truth, this new conception had no place for a code of law, but the law was taken over nevertheless, and enthusiastically so.

The priestly school too related to the vision and claims of the story contained in Exodus 19–24, although with more reserve than the deuteronomic authors. In the Holiness Code, the constitutional arrangement is transmuted into the typically priestly scheme of provisions for sacred space. YHWH is no longer pictured as a king but as a God who grants certain rights to a sanctuary with its lands, and to its personnel. The law is recast as a set of regulations on purity and holiness: stealing, lying, oppressing the poor, etc., are presented as cultic defects. The recalibration leads to a different selection of laws than in the Covenant Code, including notably two chapters on sexual conduct. Nevertheless, a lot of overlap between the two corpora remains.

The term berit, covenant, turns out to be very flexible indeed. All three texts use it in reference to an agreement between YHWH and Israel, but each with a different set of implications. It seems entirely possible that earlier theological traditions used the word with yet other connotations: the tradition of the covenant between YHWH and David may be older than the earliest strand of Exodus 19–24; and additional traditions may have existed that were not included in the writings that have come down to us. Perhaps there always was something “contractual” about the relationship between Israel and their God (Kawashima 2014).

Dating the basic narrative in Exodus 19–24 to the final quarter of the eighth century is no more than an informed guess. The main considerations are that this date accounts for the reception of the narrative in Deuteronomy and the Holiness Code. It also chimes with the almost total lack of reference to the covenant by the eighth-century prophets. If Amos and Hosea had known of a divine covenant stipulating the need to protect the poor and to practice justice, they might have referred to it. In prophets of the late seventh and sixth century—Jeremiah, Ezekiel, and Second Isaiah—the motif is very much present. The relatively late date also explains the absence of the lawgiving in many “historical summaries” of salvation history (Deut. 26:5–9; Josh. 24; Judg. 11; Ps. 106 (von Rad 1975: 124).




Notes


1. Whether the word can indicate a decision taken without any consideration of another party (as is argued by Ernst Kutsch, בְּרִית, THAT I [1984]: 343) is doubtful, however.

2. See Num. 25:12; Isa. 54:10; Ezek. 34:25; 37:26; Josh. 9:15; 1 Kings 5:26; Mal. 2:5.

3. Similarly the noun minhah “gift” came in time to designate a type of sacrifice, and torah “instruction” took on the meaning of religious law. This specifically religious meaning of berit is found in the latest biblical books like Malachi and Daniel, and also in the Dead Sea Scrolls.

4. The VTE were found in the Eastern part of the Assyrian Empire, but similar treaty documents also served in the West. Hans-Ulrich Steymans, “Deuteronomy 28 and Tell Tayinat,” Verbum et Ecclesia 34, Art. 870: 2013.
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Chapter 3

Social Justice


Roy E. Gane





3.1 Introduction: Definition and Scope

“Social justice” as a distinct term for justice regarding society does not appear in the Bible, but it is generally regarded as having originated with the Jesuit priest Luigi Taparelli d’Azeglio in 1840 (Burke 2011: 31–42). Therefore, we should not expect to find the full-blown modern ideas of “social justice” in biblical texts. However, Moshe Weinfeld has argued that in the Hebrew Bible the ideal of doing justice and righteousness (mishpat utsedaqah מִשְׁפָּט וּצְדָקָה) “implies maintaining social justice in the society, so that equality and freedom prevail” (Weinfeld 1995: 5). This includes fulfillment of relational responsibilities to put things right by assisting those who are needy and oppressed (cf. Malchow 1996: 16–17; C. Wright 2004: 123, 255–257). The emphasis is on equity of responsibilities rather than rights or benefits (Berman 2008: 175; Sprinkle 2006: 16).

There are some basic differences between modern social justice and its analogue in biblical law. First, modern people strive for equality of rights, economic and social benefits, and eradication of poverty. But in the ancient Near East, including in biblical law, a subsistence standard of living for many was the accepted norm, and the goal of social justice was to maintain and restore the status quo, which involved pre-existing privileges of individuals within their respective socio-economic statuses (Westbrook 2009: 1.143–144, 160; cf. Unterman 2017: 41). Thus, biblical law does not reflect revolutionary class struggle, which some proponents of liberation theology advocate (Houston 2006: 9), because it does not aim to overturn the existing social order but to preserve its health. Moreover, unlike Mesopotamian law, biblical law does not recognize class distinctions among Israelites, although it accepts differences in social status between Israelites and non-Israelites, and among members within extended families, between whom it does not push for equality in the modern sense. If an Israelite was deprived of normal social and economic standing, it was due to particular negative circumstances, not because the individual belonged to a certain social class (Houston 2006: 194, 197).

Second, whereas modern society focuses on individuals, and solidarity between people striving for social justice is usually based on commonality of physical nature or circumstances, ancient Israelites were additionally bonded by kinship and covenant, with the “father’s house,” an extended family or household under the leadership of a father, constituting the basic social unit (Block 2003: 38–40; Matthews and Benjamin 1993: 7–8). Therefore, in biblical law the “self” in “self-interest” includes other members of one’s family, with whom one’s well-being is inextricably bound. Israelite society was hierarchical in that “father’s houses” comprised clans, which made up tribes that together constituted the nation. According to the Bible, Israelites shared descent from a common ancestor, Jacob/Israel (Exod. 1:1–5; Deut. 10:22). So their nation was one big family with a web of common vested interests that became progressively tighter the further one moved down the hierarchy. By portraying all of Israel in this way, the Pentateuch augments the perception of vested interests to embrace all members of the national covenant community. In this sense, one’s “brother” is any other Israelite, and each man is his brother’s “keeper” (cf. Gen. 4:9). Brotherhood not only unites the disadvantaged but also connects them to their more well-to-do neighbors, who therefore are expected to have a stake in their welfare.

Third, whereas modern people tend to focus on appealing to or pressuring corporate groups and power structures, especially central authority, for redress to socio-economic injustices, biblical law obligates or seeks to persuade individuals possessing social or material advantages to assist the less fortunate.

A reading of the Pentateuch as a whole, however, shows that it does have a conception of Israel as a society which is expected to maintain justice between its members, and there are at least three texts that require nationwide action to rectify economic relationships, and therefore imply a concept of social justice in a narrower sense. These are the third-year tithe in Deut. 14.28–29, the seven-yearly remission of debts in Deut. 15.1–3, and the jubilee in Lev. 25.8–13. Yet none of these texts gives the responsibility for the enforcement of the measures to any specific authority. They are addressed simply to the nation as “you” (singular or plural). (Houston 2006: 168)

Fourth, whereas modern social justice is concerned with conditions for living persons, biblical law also pays attention to social justice for those among the dead who are worthy of a continuing legacy (Num. 27:1–11; Deut. 25:6; Gane 2004: 740).

Fifth, modern social justice is based on morality of social relationships (Houston 2006: 97). Biblical social justice is more religiously based (unlike Mesopotamian law; Paul 1970: 41) on the character of the deity YHWH, his historical deliverance of the Israelites from Egypt, and his covenant with them (Deut. 10:15–22), which formed a divine-human relationship that was unique in the ancient Near East. The principles of the Decalogue, which constitute paramount covenant stipulations, lay a foundation for social justice by regulating human activity and interactions (Pleins 2001: 46–50, 54): They command weekly Sabbath rest that provides equal relief for all, including servants, resident aliens, and work animals, and they categorically prohibit murder, stealing, false witness, and coveting (Exod. 20:10, 13, 15–17), which could be involved in social injustice. Ancient Near Eastern texts quite frequently express concern for poor and vulnerable people. But pentateuchal laws contribute significant ethical progress by requiring the Israelites to provide for and protect needy individuals in specific ways (see below, sections 3.2.1.2 and 3.2.1.3) as part of their covenant obligations, for which they are accountable to YHWH. Therefore, whether or not they treat such persons with kindness affects their individual and corporate well-being and fate (e.g. Exod. 22:21–27; Deut. 15; 27:17–19, 28; Unterman 2017: 83–84).

Sixth, the biblical law collections that contain passages dealing with social justice issues differ from modern statutory law codes by providing more holistic teaching (Torah), including laws that can only be enforced by the deity (e.g. Exod. 20:17; Lev. 5:1; 19:18, 34; Num. 5:12–13) and exhortations that point beyond minimum legal requirements (Deut. 15:7–11, 13–15).

Seventh, whereas many now include gay rights within social justice, advocating for them as a branch of the civil rights movement, the Bible is not aware of civil rights in the modern sense and excludes protection for active homosexuals from its social justice, the boundaries of which could not transgress moral principles of the deity whose sovereignty defined the covenant community. An Israelite with homosexual tendencies who did not act on them had full rights. However, marriage was between a man and a woman, and males who engaged in homosexual activity were to be executed under the Israelite theocratic government (Lev. 18:22; 20:13). Biblical morality was clearly not the same as modern “political correctness.” William J. Webb (2001) demonstrates trajectories of redemptive movement concerning treatment of slaves and women in the Bible against the background of ancient Near Eastern culture, which reveal a spirit of liberation pointing beyond the biblical words themselves to inspire further progress toward abolition of slavery and complementary egalitarianism in gender relations. However, he finds no such movement in the consistently transcultural biblical assessment of homosexual practice.

In light of the foregoing parameters, this chapter focuses on biblical laws that seek to prevent or rectify problems experienced by persons who are in danger of losing or have already lost their social and/or economic status. The next section surveys the contents of legislation relevant to social power and distribution of resources. Informed by that survey, the final section addresses challenges of assessing the legislation and finding potential for application of its principles within the modern world.


3.2 Survey of Biblical Social Justice Legislation


3.2.1 Social Power

3.2.1.1 Background: Ancient Israelite Society

Primary socio-economic and legal protection for an Israelite came from the individual’s “father’s house.” While members of the household were subordinate to the father, he was responsible for their welfare (Gen. 42:1–4; Matthews and Benjamin 1993: 8–10; Block 2003: 41–44, referring to “patricentrism” instead of “patriarchy”), which was to his advantage for his own well-being, honor, and continuation of his line of descendants (Ps. 112:1–3). For Israelite villagers, whose economy was largely characterized by agricultural subsistence (Knight 2011: 124), survival and well-being by belonging to a “father’s house” was more important than equality within the family.

Fathers of households who were “elders” served in the councils of their villages, which governed local administrative and judicial affairs (Deut. 21:19–20; 22:15–19; 25:7–9 Houston 2010: 22; Matthews and Benjamin 1993: 122–124). Females and younger males benefited from representation and legal protection by their husbands and fathers. While the father of the household was responsible for safeguarding his family members, the Pentateuch provides some external laws to protect them in relation to each other, especially in situations where the father could be included as a cause of problems (Lev. 18, 20—incest laws; Deut. 21:15–17—inheritance by son of unloved wife).

Israelite women played an important role in the family, but not in public life (Houston 2010: 22). In biblical law, they had most of the same rights as men (Hiers 2012: xv–xvi; for exceptions, see 53–55). “Special rules applied to women in areas of law like marriage and inheritance and for certain sexual offenses, such as adultery. Otherwise, laws were not gender-specific” (Westbrook and Wells 2009: 54).


3.2.1.2 Protecting Vulnerable Israelites and Restoring Some of Their Losses

Injustice in law courts could be a major cause of unfairly disadvantaging Israelites, especially the poor or otherwise socially weak. Thus, biblical laws require strict justice (Lev. 19:15; Deut. 1:16–17; 16:20), ruling out bribes (Exod. 23:8; Deut. 16:19) and false witnessing (Exod. 23:1–2; Deut. 19:16–21), and singling out injustice against the poor, resident aliens, fatherless, and widows for explicit prohibition (Exod. 23:6; Deut. 24:17; cf. 27:19). The fact that injustice in favor of a poor person is also forbidden (Exod. 23:3; Lev. 19:15) emphasizes the need for full impartiality.

A suspected adulteress was vulnerable, even if she was innocent, because her husband ceased to defend her and became her accuser. Moreover, an all-male court was likely to sympathize with him. So YHWH himself judged her case, restoring her marriage and standing in the community if she was innocent (Num. 5:11–31; Milgrom 1990: 350, 354). A divorced woman, who could be vulnerable to a charge of adultery, was protected by a certificate of divorce (Deut. 24:1).

The Torah encourages Israelites to assist others when they need help. No government welfare system provided a safety net. People could suffer socially for various reasons aside from injustice in law courts, such as inability to maintain economic independence (Lev. 25:35–40) due to crop failure, illness, warfare, and so on; lack of land (of hired workers and Levites) or loss of land on which to make an independent living through agriculture (Lev. 19:13; 25:6, 25, 40; Deut. 14:29; 24:14–15); or, in cases of widows and the fatherless, loss of the adult males who represented, supported and cared for, and protected them and their rights (Exod. 22:22 [Heb. v. 21]; Deut. 10:18). Israelites are also to treat handicapped persons (deaf and blind) with respect, rather than harassing them (Lev. 19:14; Deut. 27:18; see also respect for the elderly in Lev. 19:32).

Especially difficult was the case of a widow without a child to inherit the title to her husband’s portion of ancestral land and to provide for her in old age. The Israelite solution was the custom of levirate marriage (Gen. 38), which the law of Deuteronomy 25:5–10 affirms by instructing her brother-in-law (cf. Ruth 4—nearest other kinsman) to marry and impregnate her. In this way he would redeem her (cf. Ruth 3:13) and ensure that her husband’s “name”/identity was maintained in Israel (Deut. 25:6) through a line of descendants possessing title to his patrimony (Westbrook 1991: 69–86). Such redemption maintained the widow’s place within the extended family, just as redeeming ancestral real estate or an Israelite who sells himself into servitude keeps them within their original clan (Lev. 25:25, 48–49; Ruth 4:4, 6).

Free Israelites could become slaves by their inability to pay debt (including restitution for stealing in Exodus 22:3 [Heb. v. 2]). Needy individuals could take loans, but any of their assets, including themselves and their family members, could serve as collateral. So if they were unable to repay, their creditors could pressure them to work off their debt as slaves, or more accurately, as indentured servants or bonded workers (2 Kings 4:1; Neh. 5:3–5; cf. Isa. 50:1; Houston 2006: 186; Westbrook and Wells 2009: 113–114).

The issue of debt servitude, a manifestation of severe poverty, is prominent in biblical law, appearing in strategic locations near the beginning of the so-called Covenant Code or Book of the Covenant (Exod. 21:2–11; D. Wright 2009: 149–151) and near the end of the so-called Holiness Code (Lev. 25:39–55), just before the climactic covenant blessings and curses (ch. 26). In the biblical world view, slavery of Israelites is problematic because YHWH delivered his people from Egypt in order for them to be free (Lev. 26:13). Therefore, the Torah seeks to prevent their servitude by commanding Israelites to help those who are in danger of losing their financial independence (Lev. 25:35–38) and by making it a capital offense to kidnap an Israelite and sell or enslave him (Exod. 21:16; Deut. 24:7).

For those who do fall into servitude, biblical law endeavors to safeguard them. They resided with families (Deut. 15:16) and were generally protected by their usefulness to their owners (Exod. 21:21b—“for he is his money”), but they were also protected by laws against excessive harshness (vv. 20–21, 26–27) or neglect (vv. 10–11) by their masters.

Biblical law stipulates that debt servitude by a “Hebrew” to a fellow Israelite (D. Wright 2009: 126) would be only temporary, limiting it to a maximum of six years (Exod. 21:2; cf. Deut. 15:12, 18; cf. Laws of Hammurabi (LH) 117—three years), following the sabbatical principle of rest after six days of work (Exod. 20:8–11; Sprinkle 2006: 59–60), unless the servant prefers advantages of this status to freedom (Exod. 21:5–6; Deut. 15:16–17). The fact that the Pentateuch envisions the possibility of free choice to remain a servant implies that under some circumstances, conditions of this status were not so bad compared with the rugged exigencies of independent existence.

Scholars have been disturbed by the fact that whereas Exodus 21 and Deuteronomy 15 mandate individual release of debt slaves after a maximum of six years, Leviticus 25 appears to extend the period of service until the following cyclical jubilee (fiftieth) year of universal, simultaneous release (Frymer-Kensky 2003: 1006; Hiers 2009: 198–199; Westbrook 1991: 51–52; D. Wright 2009: 153). However, I suggest that the apparent contradiction is resolved by recognizing that the context of the longer period in Leviticus 25 indicates another category of slavery that Raymond Westbrook has identified in Mesopotamian texts as “famine slavery” (not debt slavery in Lev. 25; contra Frymer-Kensky 2003: 1023–1024; Westbrook 2009). In such a case, a person would sell himself and possibly his family into servitude to stay alive during hard times (Westbrook 2009: 1.178–180, 189–192). This is what happens in Leviticus 25:39–41, following the circumstances portrayed in vv. 35–37. Here the period of service logically ends at the jubilee year (v. 40; cf. v. 54), when the Israelite, who has lost his ancestral land, reclaims it and has a fresh start in supporting his family there (v. 28).

An Israelite woman could become a permanent slave if her father sold her to be a concubine (Exod. 21:7–11). This situation was far from ideal, but it provided her with permanent support in the event that her father could not continue to provide for her, including if he could not find a husband for her in the usual way, or if he was in debt and needed money. Leviticus 19:29 forbids another option: making one’s daughter a prostitute. Exodus 21 protects the daughter in several ways. First, she would not be set free after six years as a male slave would (v. 7), so her “marriage” to her purchaser or his son was intended to be permanent, rather than merely a temporary sexual arrangement. Second, if she did not please her master, he could not sell her but had to allow her to be redeemed (v. 8). Third, if the master acquired her for his son, he must treat her as a daughter (v. 9), rather than taking advantage of her sexually. Fourth, the master was not permitted to reduce his provision for her (passive abuse) if he took another wife. If he did so, he lost her because she went free, with the result that the marriage was dissolved (vv. 10–11). He could not keep her as an ordinary slave (Sprinkle 2006: 136–137).

The Bible did not institute any kind of slavery but regulated it to mitigate its effects. If pentateuchal legislation had taken an idealistic moral high road by simply abolishing servitude and the use of persons as collateral for loans, indigent Israelites with nothing to offer but themselves would have been unable to obtain loans or to survive, and they easily could have died of starvation (cf. Gen. 47:18–21). Biblical law pragmatically recognizes that maintaining such people alive requires the voluntary cooperation of those with means to help them (Deut. 15:7–11). Therefore, some aspects of biblical legislation protect the interests of creditors and masters of servants so that they too could receive benefit. First, creditors are allowed to continue taking persons as collateral. Second, if a master gives a wife (from his property or control) to a slave, who bears him children, the master keeps her and the children when the slave becomes free (Exod. 21:4). Third, a master retains the right to discipline his slave, although within limits because a slave is not merely property but also a human being (vv. 20–21, 26–27).


3.2.1.3 Protecting Vulnerable Non-Israelites

Non-Israelites were vulnerable because they were outside the Israelite family structure. Resident aliens could have their own kinfolk (Lev. 25:45, 47), but they were landless and needed laws to protect them from oppression (Exod. 22:21 [Heb. v. 20]; 23:9; Lev. 19:33; Deut. 24:17). Leviticus 19:34 goes further by commanding Israelites to treat a resident alien like one of their own and to love him (cf. Deut. 10:19).

Israelites who captured non-Israelite females in war (e.g. Num. 31:9, 18) were not allowed to rape them. Rather, an Israelite man attracted to a captured woman could take her as his wife but was permitted to consummate the marriage only after allowing her a month to mourn for her parents, during which time he would have opportunity to reflect on his decision to marry her. If he subsequently did not want her, she was free to go wherever she wished. He could not exploit her by selling her or treating her as a slave (Deut. 21:10–14; Sprinkle 2006: 137).

Israelites were allowed to acquire non-Israelite slaves, whom, unlike Israelite slaves, they could permanently keep and pass on to their children as part of their inheritance (Lev. 25:44–46). The point of mentioning permanent non-Israelite chattel slaves in Leviticus 25 is to promote an advance in social justice by motivating Israelites not to keep other Israelites in that status through contrasting the privileged, liberated status of Israelites with that of other peoples. The status of non-Israelite slaves had not changed since the days of Abraham, who owned permanent servants (Gen. 12:16), including from other nations (15:2; 16:1), and seems to have treated them well (e.g. 15:2–3; 24:2). The Israelites, on the other hand, had finished serving their time as slaves in Egypt.

Bringing non-Israelite slaves into the Israelite community augmented the workforce, and they were generally better off in Israel, where they resided with families and worked with them on small farms, than they would have been in other countries (Epsztein 1986: 119). One of the chief advantages was rest on weekly Sabbaths, a divinely mandated requirement for the equal benefit of all household members, including slaves and resident aliens (Exod. 20:10; 23:12; Deut. 5:14; cf. Lev. 16:29—Day of Atonement).

The fugitive slave law of Deuteronomy 23:15–16 (Heb. vv. 16–17), which especially applies to non-Israelite slaves, is radical and unique in ancient Near Eastern law (contra LH 15–19; see Westbrook 2009: 1.211–214; cf. 1 Kings 2:39–40, where Shimei retrieves his servants who had fled to Gath). It prohibits Israelites from returning runaway slaves to their masters and provides for them to live in Israel wherever they choose. If implemented, this legal provision would undermine the institution of slavery (Hamilton 1992: 119–120).


3.2.2 Distribution of Resources

3.2.2.1 Background: Land as Basic Resource

The Israelites’ most valuable resource was their arable land, on which they could support themselves by farming, so its equitable distribution was foundational to the economic dimension of social justice. According to Leviticus, all of the land ultimately belonged to God, who gave it to his people, so it was as though they were resident aliens living in his territory (25:23). Thus, Israelites with access to land and non-Israelite resident aliens “are seen as two different kinds of sojourners with different degrees of access to property. It relativizes the claims. The biblical picture is one of shared dependence, which contrasts with the Western model of competition between contending claims” (Burnside 2011: 220).

The Bible recounts that after the Israelites conquered much of Canaan, they carried out divine instructions by casting lots to divide its portions among tribes and clans in proportion to their population (Num. 26:52–56; 33:54; Josh. 13–19, 21). Territories within clans were not to be permanently alienated from the original lines of inheritance to which they were allocated (Lev. 25:13–16, 23–24, 34; Num. 36; cf. 1 Kings 21:3). Inheritance of ancestral land was basically patrilineal, but an exception was made to ensure fair continuation of inheritance within a given family in the event that a generation only consisted of daughters (Num. 27:1–8).


3.2.2.2 Protecting Economically Vulnerable Israelites and Alleviating Some Hardship

Deuteronomy 15 expresses the ideal that there would be no poor among the Israelites, whom God would bless if they would obey him (vv. 4–5). On the other hand, the same chapter acknowledges the reality that there would always be poor in the land who would need assistance from others (v. 11). Biblical law recognizes that Israelites would experience differences in economic success. It seeks to prevent undue hardship by prohibiting unjust practices, such as moving landmarks that show boundaries of ancestral land (Deut. 19:14; cf. 27:17), using deceptive weights and measures (Lev. 19:35–36), or charging interest (Exod. 22:25 [Heb. v. 24]; Lev. 25:36–37; Deut. 23:19–20 (Heb. vv. 20–21). A poor day laborer, whether an Israelite or resident alien, is to be paid on the same day (Lev. 19:13; Deut. 24:14–15) and a primary garment taken as collateral must be returned before nightfall (Exod. 22:26–27 [Heb. vv. 25–26]; Deut. 24:12–13). It is forbidden to take a millstone or a widow’s garment as collateral (Deut. 24:6, 17), and a creditor is obliged to treat a debtor with respect by staying outside the latter’s dwelling to receive his collateral (Deut. 24:10–11).

Biblical laws seek to relieve hardship by encouraging generosity and compassion (Lev. 25:35; Deut. 15:7–8), especially for those who lack land on which to support themselves. Poor and socially marginal persons have the right to glean from harvests of others (Lev. 19:9–10; 23:22; Deut. 24:19–21) and to eat the natural produce of uncultivated land during sabbatical and jubilee years (Exod. 23:11; Lev. 25:6, 11–12). Every third year, (landless) Levites, resident aliens, fatherless children, and widows are to eat from tithes of agricultural produce that other Israelites are to give (Deut. 14:28–29; 26:12–13). These measures would not suffice as a comprehensive welfare program to fully support people throughout each year (Houston 2006: 115–116), but they would partly alleviate privation, include socially marginal individuals in the community (cf. Deut. 16:11, 14 of inclusion at festivals), and could serve to remind their fellow citizens to assist them at other times. YHWH’s cultic system sets an example of including the poor by giving them access to cultic benefits through inexpensive offerings (Lev. 1:14–17; 5:7–13; 12:8; 14:21–32; cf. 27:8; Deut. 16:17; Hiers 2009: 180; Pleins 2001: 64–65).


3.2.2.3 Releasing Debt and Restoring Land

Deuteronomy 15 provides more substantial aid by calling for a cyclical release of debts every seventh year (vv. 1–3). Mesopotamian kings had occasionally proclaimed release from debts and other obligations and manumission of slaves (Weinfeld 1995: 75–96), but Deuteronomy makes debt release regular, independent of a human monarch’s will (Hamilton 1992: 48–56, 71–72; Westbrook 2009: 1.151–160). This solves one problem but creates another, which Deuteronomy 15 acknowledges: people with means would not be willing to loan to the poor as the seventh year approached (v. 9a; Westbrook 2009: 1.159). Nevertheless, the law commands them to take the risk by doing so anyway because they will be sinning (and therefore subject to divine punishment) if they do not, but the Lord will make it up to them by blessing them if they do (vv. 9b–10). Here the operational principle is not economic prudence, but faith.

Release of debt could prevent or terminate debt slavery, which in any case is limited to six years in individual cases (Exod. 21:2; Deut. 15:12). Recognizing that freedom brings the need for independent survival, Deuteronomy 15 commands the Israelite master to supply his departing servant with a rich gift of food and drink (vv. 13–14). But if the liberated person has lost his land on which to make a living, what happens when the gift is used up?

Leviticus 25 addresses the problem of loss of ancestral land within a downward spiral of increasing poverty. If an Israelite becomes poor and must sell some of his land, a near kinsman is to “redeem” it by buying it back (v. 25), thereby keeping it within the family (Westbrook 1991: 58–62). If the poor man has nobody to redeem it and cannot redeem it himself, the land remains under the buyer’s control until the jubilee year, when it automatically reverts to the original owner, i.e. the poor man (vv. 26–28). The fact that this radical social justice legislation mandates the cyclical release of ancestral land in each jubilee year (vv. 10, 13–16, 28) means that purchase of such property would only amount to a leasehold for producing crops (v. 16). Thus, every generation receives the opportunity to make an independent living on their own land, even if the previous generation was forced to “sell” their land due to hard times. The jubilee, which follows seven sabbatical year cycles and thereby extends the sabbatical principle of rest and release, would contribute to egalitarianism among landholding citizens by making temporary the accumulation of land by some at the expense of others.


3.2.2.4 Preserving the Environment

Environmental protection was involved with Israelite social justice in the sense that the way people treated their land affected the ability of others, including not only their descendants but also their dependents and those whom they could assist, to continue gaining the full benefit of this basic resource. Biblical laws promote care for agricultural land by requiring farmers to let it lie fallow every seven years (Exod. 23:10–11; Lev. 25:2–5) and during the jubilee year (v. 11). Fruit trees on the land are also protected: soldiers are forbidden to cut down such trees to build siegeworks (Deut. 20:19–20).


3.3 Assessing and Applying Biblical Social Justice Legislation


3.3.1 Assessing Biblical Social Justice Legislation

The modern quest to assess the nature and impact (intended and actual) of the biblical legislation relevant to social justice encounters the challenges of reconstructing the social context that it addresses and identifying the authorship and authority behind the legislation.


3.3.1.1 Reconstructing the Social Context of Biblical Social Justice

Laws, including biblical laws, regulate activities and interactions within real-life settings, which are shaped by society, with its world view and culture. Therefore, to fully comprehend what a law or legal system is intended to accomplish, one must understand relevant aspects of its target society. This poses no problem when it comes to transcultural principles expressed in the Decalogue and elsewhere. However, modern interpretation of laws relating to elements of ancient Israelite society that are foreign to us is fraught with challenges due to limitations of our knowledge concerning that society.

Some inadequacies affecting our view of social justice in biblical law are as follows: first, it is not easy for us to imagine what life and thought would have been like in a tribal agrarian society with no modern technology, central economic planning, welfare, or prison systems (except limited royal prisons during the monarchy; 1 Kings 22:27; 2 Chron. 16:10), or international rule of law, in which paramount objectives were survival and continuation of the family, including through customs with which we are not familiar, such as levirate marriage.

Second, our access to Israelite society is limited to ancient texts, including the Bible and very few inscriptions (Donahue 2014: 53; Frymer-Kensky 2003: 1019; Matthews and Benjamin 1993: 203–204), and some material remains discovered by archaeologists (e.g. Faust 1999; Houston 2006: 18, 39; Malchow 1996: 12; Stager 1985). Even if a cultural phenomenon in biblical law may appear to be something with which we are familiar, its full range of associations and dynamics may have been somewhat different within the complete Israelite context that we do not possess. Walter Houston points out a methodological pitfall: “there is an obvious danger of circular argument, if, wanting to establish an objective context for our texts against which to estimate their ideological distortions, we can only do it by appealing to those texts themselves” (Houston 2006: 18).

Third, the Bible does not systematically explain its philosophy of social justice, which must be inductively derived. Views of scholars regarding this philosophy are affected by modern presuppositions and interpretative decisions, including selection of data that they deem relevant.

Fourth, the biblical law collections differ from modern statutory codes, which govern details of legal practice, by providing more holistic teaching (Torah) and including laws that can only be enforced by the deity (Exod. 20:17; Lev. 5:1; 19:18, 34; Num. 5:12–13), as well as exhortations pointing beyond minimum legal requirements (Deut. 15:7–11, 13–15). Biblical writings do not give anything close to a complete picture of actual Israelite legal practice (Israelite law, apart from biblical law), which was carried out by courts (Deut. 1:16–17; 16:18; 25:1), meetings of local elders (Deut. 21:19–20; 22:15–19; 25:7–9; cf. Ruth 4), and interactions between individuals to carry out various social customs and transactions (e.g. for marriage, divorce, or purchase of property), the transcripts of which we do not possess. However, the fact that there is considerable overlap between aspects of law in the Bible and in other ancient Near Eastern sources supports the idea that “the laws in the Bible represent in many instances what people at the time considered the law to be, and, even if not always put into practice, they reveal the underlying processes of juridical thought that were prevalent in the society” (Westbrook and Wells 2009: 3).

Implementation of laws such as cyclical debt remission every seventh year (Deut. 15:1–3) and the jubilee release (Lev. 25) is not so clearly reported in the Bible (but see historical evidence identified by Lisbeth S. Fried and David N. Freedman in Milgrom 2001: 2257–2570). This, plus the fact that these laws require some Israelites to risk or give up economic assets, leads scholars to the conclusion that they could not be implemented because they are impractical and therefore utopian (Houston 2006: 174–175, 189–191, 197–199, 201 [but see 194]; Knight 2011: 221; Weinfeld 1995: 156; Westbrook 1991: 38–56, 2009: 1.159). However, whether or not legislation is impractical and utopian depends on the willingness of people to observe it (Houston 2006: 194–195—arguing for relative rather than absolute utopia; Sprinkle 2006: 137). Failure to keep a law does not prove that it was not meant to be kept. Both Leviticus 25 and Deuteronomy 15 acknowledge practical challenges, but assert that YHWH’s blessings would compensate for them. For persons of faith, who accepted that they too, not only the poor, were dependent on God (Hamilton 1992: 153), such laws could be carried out; for those guided only by human economic considerations, they are utopian visions.


3.3.1.2 Authorship and Authority

To be truly effective, social justice principles and priorities must regulate a society as a whole. In the absence of rare consensus, who has the authority to shape an agenda that affects everyone? It is natural for those with such authority to bend it for their own benefit at the expense of others, thereby undermining social justice. Even champions of lower classes are easily corrupted.

The narrative framework of biblical law preempts conflict between social justice and human vested interests by presenting the legislation as promulgated by the covenant deity, YHWH, through Moses. YHWH’s justice transcends human vested interests and he can hold people accountable in ways that human administration cannot. He demonstrated his power, beneficent character, and concern for the freedom and well-being of all Israelites by delivering them from slavery in Egypt. Having provided a powerful example, he required them to treat each other with similar justice and kindness (Lev. 25:35–38; Deut. 10:17–22; 15:13–15; 24:17–22 cf. Burnside 2011: 106–107; C. Wright 2004: 253–265, 459–460). Thus, liberation by YHWH frequently appears in motive clauses of laws relating to social justice and kindness (Exod. 22:21 [Heb. v. 20]; 23:9; Lev. 19:34; 25:42, 55; Deut. 5:15, etc.).

Biblical law did not invent concern for social justice, including the concept of divinely mandated protection of the poor, debtors and debt slaves, widows, and the fatherless, which was common in the ancient Near East long before Israel existed (Malchow 1996: 1–5; Westbrook and Wells 2009: 119–121). Rather, it adopted social justice concepts, adapting and developing aspects of them (Malchow 1996: 76–77; D. Wright 2009: esp. 121–153), replacing a human king “as law composer with Yahweh as law revealer” (D. Wright 2009: 121, of the Covenant Code in relation to the Laws of Hammurabi).

Divine authority behind biblical law satisfies interpreters who accept the biblical narratives at face value. However, such scholars must deal with problems of theodicy that arise due to modern perceptions of injustices in biblical law, which, for example, does not go so far as to prohibit Israelites from buying and permanently holding non-Israelite slaves (Lev. 25:44–46).

Critical scholars who reject the historical reliability of the biblical narratives escape issues of theodicy but are left with the problem of identifying the human authority(ies) behind the laws and reconstructing their vested interests, which the Bible does not identify. Such scholars look for possible hints in the legal texts, which they believe originated from or were incorporated by pentateuchal documentary sources (J, E, D, and P with H) over centuries ranging from the period of the monarchy to post-exilic times, although core social justice concerns were an earlier inheritance from ancient Near Eastern culture (Malchow 1996: 1–5, 21). This approach attempts to locate a given law or group of laws within one period or another in order to elucidate the legislation in light of the social background of that period. Understanding diachronic development is a crucial factor because Israelite society was a moving target (Houston 2010: 9–10). Early Israelite society was quite decentralized and unstratified (unlike Mesopotamian society), “geared towards the social health and economic viability of the ‘lowest’ units” (C. Wright 2004: 55). Monarchy developed disparities of power and wealth between social classes, which the privileged elite exploited by oppressing those who were less fortunate. This oppression, which prophets vigorously opposed (e.g. Isa. 3:14–15; 10:1–2; Ezek. 22:27–29; Amos 2:6–7; 8:4–6), ended with the removal of the monarchy and elite by the Babylonians (2 Kings 24:14–16; 25:6–7, 11–12), but oppression revived after the exile (Neh. 5).

Critical scholars find that social injustice was a major problem during the period of the monarchy, according to prophetic writings and historical narratives. Therefore, they tend to assume that the biblical laws were composed during that period to meet this need. However, Benjamin Sommer points out that it is erroneous to assume that a text is necessarily composed during the same period to which its message seems to apply (2011: 85–94). Surprisingly, the only law that mentions a king at all—Deuteronomy 17:14–20—explicitly presents itself as pre-monarchic, regulating the selection and behavior of a possible future monarch to prevent him from causing injustice.

Some scholars claim that the laws are later inventions (monarchy through Second Temple period) that are retrojected into the ancient past through fictional narrative frameworks in order to endow them with greater legitimacy for their authority (e.g. Knight 2011: 13, 17). The notion that laws of human origin are (deceptively) presented as divine can be taken to justify a hermeneutic of suspicion (opposed by C. Wright 2004: 245) that seeks to identify the special interest group(s) most likely to be responsible for recording the laws for their own benefit (Knight 2011). These people probably belonged to an urban scribal or priestly elite, to whom the ability to write was almost wholly restricted (Knight 2011: 27, 126–127). Douglas Knight suggests that the elite may have collected laws that originated among and were orally transmitted by the populace, including the village peasantry (but see D. Wright 2009: 152 on Exod. 21:2–11 as “an academic construct”). However, he takes mediation of the written laws through the elite to suggest that even laws that appear to promote the well-being of the poorer rural classes can be suspected of actually undermining social justice by manipulating the poor to maintain their favor through holding out promises that largely went unfulfilled (2011: esp. 220–224).

Knight’s perspective raises a couple of questions. First, why would elites, if they were basically self-serving, bother to record so many legal elements that benefited the lower classes, contrary to their own interests (e.g. the fugitive slave law of Deut. 23:15–16 [Heb. vv. 16–17])? Second, why would elites undermine their hidden agenda by providing the laws with literary frameworks and motive clauses that so eloquently promote liberty and oppose oppression on the basis of YHWH’s example (e.g. Deut. 10, 15)?

Harold Bennett (2002) pursues Knight’s trajectory to remarkably cynical conclusions (opposite Hendrickx 1988: 114). Adopting a “critical theory about law” approach, which realistically recognizes vested political interests in the formation of much of human law, Bennett explicitly reads its assumptions into biblical texts to develop a clever hypothesis: innovations in deuteronomic laws that were apparently for the benefit of widows, resident aliens, and orphans actually exacerbated the plight of these individuals, jeopardizing their safety by forcing them to travel to the central cultic site for food and degrading them by making them glean, without providing the substantive means necessary to raise them from a dehumanized condition. These laws were part of a strategy by cultic officials in the ninth century bce in northern Israel to preserve their wealth and power by using ostensible humanitarian aid to influence peasant farmers overburdened by Omride taxation to keep goods flowing through the central cultic location without rebelling.

Aside from making the erroneous historical assumption pointed out by Sommer (see above), Bennett assumes that the authorship behind biblical laws was as self-serving as proponents of critical legal theory have found many sources of human law to be. He overlooks the possibility of real altruism in a society that valued brotherhood and honor (e.g. Ruth 2; Houston 2006: 194–195; Houston 2010: 12), the fact that the livelihood of cultic personnel was provided by tithes and offerings in lieu of agricultural land (Num. 18), the possibility “that some considered that the tithe was a fair exchange for spiritual benefits” (Houston 2006: 172–173), or the likelihood that pilgrims to the central sanctuary would travel in quite large groups, which would provide protection (cf. Luke 2:44), and overestimates the humility of gleaning in an agrarian society where respectable farmer-citizens performed all kinds of menial tasks. Bennett views legal provisions for widows, resident aliens, and orphans as deficient because they did not provide adequate social welfare, but they did not claim to do that; they simply provided for some benefits over and beyond the ongoing responsibility of local communities to maintain basic assistance (cf. Houston 2006: 116; cf. Houston 2006: 179).


3.3.2 Potential for Applying Biblical Social Justice Legislation Within the Modern World

There is a wide range of views regarding the question of whether or how biblical laws apply to modern social justice issues. Theonomists think they should be literally implemented in every detail within a revived theocracy (see summaries and critiques by Sprinkle 2006: 15–20; C. Wright 2004: 403–408). At the other extreme, Cyril Rodd (2001: esp. 301–329) denies the practical possibility of modern application because he emphasizes cultural barriers between the Bible and modern life that he finds insurmountable.

Most biblical scholars take positions somewhere in the middle, pointing out some overall or indirect continuity between the biblical legislation and modern life in terms of shared principles, paradigms, or stimulating points of contact, but with discontinuity of many details (Burnside 2011; Coomber 2011; Sprinkle 2006; C. Wright 2004; on hermeneutics of relevant cultural analysis, see Webb 2001). The detailed biblical cases or examples are valuable in that “they bring to life the social context from which the text emerged” (Houston 2010: 18). Possible diachronic development in biblical law (e.g. inclusion of female Hebrew servants in release after six years in Deut. 15:12–18, by contrast to Exod. 21:7–11; Hiers 2012: 51) can point in a direction that “opens ways to new applications” (Donahue 2014: 284).

We should be careful not to read modern concerns back into biblical texts (Rodd 2001). However, it appears that examples of some transferable ideals are as follows: first, human relationships should be viewed in moral terms (Houston 2006: 228). Second, members of society should provide special nurture, support, and protection for those who lack the benefits of belonging to families or to the controlling social group. Third, employers should treat their workers kindly, rather than taking advantage of them. Fourth, society should make resources available to as many as possible so that they can at least have a fair opportunity to thrive independently. Fifth, Walter Houston applies a jubilee principle: “human beings have no right to absolute possession of the earth or any part of it to do with as they wish: it belongs to a higher purpose” (Houston 2006: 202).


3.4 Conclusion

Social justice is a high priority in biblical law, but it did not mandate revolutionary social engineering. Rather, it outlined a blueprint for an existing society to undergo moral transformation by moving its people along the road of social justice at a pace that they could be expected to handle if they were loyal to YHWH and exercised faith in him. Economic measures mandated by law did not provide comprehensive solutions, but they supplied strategic assistance and encouraged Israelites who were better off to go beyond the minimum requirements enforceable by human authority in providing generous brotherly aid to the less fortunate members of their communities (e.g. Deut. 15).

Within the constraints of its target culture, biblical law fosters a society in which individuals and families enjoy fair representation and in which they have access to resources with which to independently support themselves. Such a society is healthier, more prosperous, and safer for all (including elites) than one in which there are gross inequities between a privileged elite and downtrodden masses who exist to support them (Houston 2006: 172).


In contrast to both capitalism and Marxism, biblical law presents a third way; access to the means of production and incentives to work hard. Whereas modern Western approaches to social welfare favor a system of redistributive taxation after the process of wealth creation, biblical law provides for a roughly equitable distribution of productive assets that can be maintained over a lifetime. To put it another way, biblical law addresses the question of social welfare by giving as many people as possible the capacity to produce and hence to look after themselves.

(Burnside 2011: 251; cf. Burnside 2011: 249–250)

Biblical law recognizes that social justice, which it does not distinguish from social welfare (Burnside 2011: 240–242; Houston 2006: 200), is based on moral/ethical values involving individual commitment to just and unselfish concern for others (Houston 2006: 131–132, 230). These values must be taught, encouraged, and accepted as a major part of the collective world view, as “a character of society”; it is not enough to legislate and enforce them (Houston 2006: 107, 117, 187; cf. Berman 2008: 169).
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Chapter 4

Offenses Against Human Beings in Private and Public Law


Eckart Otto





The starting point of this interpretation of biblical law in regard to offenses against human beings is the form-critical shape of these laws: it opens a window to their different legal functions in different societal “settings of life” and enables us to reconstruct a perspective of legal history in a changing society. From a redactional historical perspective, it also gives access to their different “settings” in their literary contexts: they were set in collections of laws, which were used for legal training in cuneiform and biblical law. Redactional techniques and legal historical perspectives in the collections of cuneiform and biblical laws can offer a view on their institutional contexts and functions. This redactional historical approach allows us to analyze the impact of religion on these laws. Taking this approach into account, biblical law offers the following perspective of its development in comparison with cuneiform law.

Law in the Bible had two different functions: (1) as “criminal law,” to protect mutual expectations of behavior that safeguarded norms of socially acceptable actions by way of a general prevention of crime; and (2) as “civil law,” compensational law that served to settle conflicts in order to minimize violence in society. At the beginning of the history of biblical law, according to Gerhard Liedke, these two different functions were connected by the linking of texts from differing genres: the apodictic mot yumat-law of capital punishment as criminal law (Exod. 21:12, 15–17) was integrated with the casuistic law of civil law. The history of law concerning offenses against human beings started as private criminal law in extended families and clans: it developed from apodictic private law to public law administered at local courts. The apodictic law, therefore, became part of public law and was integrated into the context of casuistic law. Some traces of the older private law can still be found in casuistic public law, so in Deuteronomy 19:12, the blood avenger became an executive agent of court judgments (Otto 1991).


4.1 Offenses Against the Integrity of Human Beings by Bodily Injuries and Homicide

The Covenant Code (Exod. 20:24–23: 19) was formed out of several smaller topically homogenous compilations of laws, comparable to the collections of cuneiform law like the Laws of Hammurabi (LH) or the Laws of Eshnunna (LE), which incorporated smaller, originally independent collections each. In the Covenant Code among these was a collection of laws of bodily injuries in Exodus 21:18–32 (Otto 2008). The redaction in this collection included the apodictic talion in Exodus 21:23–25 as a relic of private law of bodily injuries: they were originally avenged through the talionic response as an immediate juridical response on the part of the injured party. When the law governing bodily injuries was entrusted to the local authorities, the right of immediate retaliation by the injured person or an agnate was replaced by laws of compensation: it substituted talionic counter-violence for bodily damages inflicted by the harmed party to the wrongdoer. By transforming counter-violence into compensation, the twofold damage for the community of two injured parties was avoided. The law of bodily injuries assumed the beneficial function of reconciliation by conflict solution of bodily harm. This change from criminal law to civil law was accompanied by a form of critical change from an apodictic talion in Exodus 21:32–25 to casuistic law in Exodus 21:18–19. Now the case of bodily injuries was negotiated at a law court, so that a trial focused on finding compensation acceptable to both parties.

The casuistic laws in Exodus 21:18–32 were not positive law in the sense of Roman and modern continental European law which possess binding legal force. They were a kind of legal narrative based on earlier judgments and could be used as examples on trial. In Exodus 21:18–19 it was the judgment regarding a blow in a quarrel, which happened without intention. The injury was not so severe that the harmed person could never again leave his home, but he did need to recoved in bed. The judgment in this case, which was handed down in a legal narrative, comparable to protocols of court proceedings in cuneiform law, was condensed into a casuistic law. It offered a number of criteria to solve other cases of bodily injuries by making a distinction between intentional versus unintentional/negligently inflicted injuries, between severe injuries (that cannot be cured) versus lighter injuries (that can be cured), and between fatal cases resulting in death, according to Exodus 21:12 and injuries that do not result in death, according to Exodus 21:18. The law of talion in Exodus 21:23–25 and the law of compensation in Exodus 21:18–19 became part of the same collection of laws in Exodus 21:18–32. The protasis of each of the casuistic laws of this collection was formulated by verbs of pushing and blowing nkh, ngp, npl, and ngḥ as a terminological adhesive to the legal sentences in this collection.

The redaction of this collection in Exodus 21:18–32 aimed at a legal and social reform, extending legal protection to women, children, and slaves in cases of light and severe injuries and from unpremeditated, grossly negligent, and mortal bodily harm. In all these cases, the immediate juridical response of the inflicted party by a talionic retaliation was excluded in favor of compensation. In addition, there was tension between talion and its legal context in Exodus 21:18–32 that had an impact on the meaning and function of the talion within the collection. It caused tension with its context of casuistic law. Talmud Bava Kamma 83b–84a drew the conclusion that the talion had the meaning of a tariff for compensation of bodily injuries. This is not what the text of talion said but was indeed its harmonizing assimilation to its context. The talion was deprived of effect in cases of bodily injuries except for one case, the case of a fatal blow. Then the sanction of death penalty according to Exodus 21:12 remained valid and this meant a talionic sanction nefeš taḥat nefeš. The legal validity of the talion was confirmed in fatal cases, indicating high esteem for the value of human life in the biblical legal system. There could be no other compensation for the destruction of a life than the life of the perpetrator. In all the other cases of bodily injuries, financial compensation was the legal solution and the talion was invalid. The redactors of the laws of bodily injuries intended to define the line of distinction of application of talionic legal reaction in fatal cases and the abolition of talionic reactions in non-fatal cases of bodily injuries.

The integration of talion as a relic of private law into the system of public law was characteristically distinct in biblical law from this process in cuneiform law. The laws from Eshnunna incorporated in LE 42*–48 a tariff of bodily injuries of nose, eye, tooth, ear, finger, hand, foot, and thigh. This compensation chart reflects legal development from a judgment according to the result of an action (“Erfolgshaftung”) to a liability for intentional injuries (“Verschuldenshaftung”) by adding a general case of unintentional negligent bodily harm in LE 47: the cases thereby in LE 42*–46 became cases of intentional bodily harm. As a legal historical innovation in LE 42, the case of iniuria, of striking someone in the face, was inserted: that underlined that LE 42–46 dealt with cases of intentional acts, and they were only sanctioned by compensation. In the Laws of Hammurabi, by contrast, a collection of laws of bodily injuries was incorporated: in LH 195–205 for the first time in old-Babylonian law, talionic retaliation was stipulated. In these laws, talion as a relic of private law was integrated into compensational law with an entirely different intention than in the Covenant Code. Was there the intention to repeal talion for non-fatal cases of bodily injuries and thereby reduce its validity to fatal cases? The Old Babylonian Laws of Hammurabi applied talionic retaliation to all cases of injuring an awīlum, i.e. a free Babylonian citizen, whereas compensation was stipulated for injuries of a muškēnum and wardum (“slave”), i.e. persons of a minor social status. In the Laws of Hammurabi, the private law of talion was introduced into the context of public law as a privilege for the leading class in the old Babylonian society in order to protect them from bodily harm by means of the general prevention of crime. This was far from the biblical law of bodily injuries, which was not intended to privilege a leading group in society. Its intent was to pacify conflicts in society and reduce the damage of injuries for the society by preventing talionic doubling.

Another decisive difference between cuneiform and biblical law in the Covenant Code was the absolute esteem for the value of a human life: this was different from cuneiform law in that no material compensation for a human life could be adequate. This was the reason why the authors of the laws of bodily harm in the Covenant Code used the relic of private law of talion to highlight the absolute protection of life. These differences indicate that to speak of the law of the Covenant Code as “common law” of ancient Near Eastern law) underestimates the characteristics of biblical law in comparison with cuneiform law.

The high esteem for the absolute value of human life made it incomparable to any financial compensation. The absolute protection of life is also perceptible in the laws of the goring ox in Exodus 21:28–36. Their historical core section in Exodus 21:28–29.32 has close legal historical parallels to LE 53–55 and LH 250–252, and it is what makes these laws especially suitable for comparison between biblical and cuneiform law. In LE 54 and LH 251, the case of bodily injuries by a goring ox with a mortal outcome caused by negligence of the owner of the ox was sanctioned by financial compensation. In Exodus 21:29, this case was punished by the death penalty: even in case of a concurrent guilt of the owner and the ox, the value of a human life was so highly esteemed that the death penalty for the owner and even the ox was the only possible sanction. Compensation was excluded. Only in a later reworking was the sentence added by Exodus 21:30: it provided a wergild to be paid by the owner of the ox. In post-exilic times, this was again categorically prohibited in Numbers 35:32. It was also an important difference between cuneiform and biblical law of bodily harm: biblical law did not stipulate vicarious retaliation and in fact excluded it. In cuneiform law, in the case of a pregnant woman of the awīlu-class who was struck and lost her baby, it was a matter of compensation in LH 209 and in Exodus 21:22. But if it turned to be fatal for the woman, LH 210 provided a vicarious punishment so that the daughter of the perpetrator had to be killed. But in Exodus 21:23, the perpetrator himself was to be executed.

A special case in the context of the law of bodily injuries was the iniuria of children beating their own parents. LH 195 stipulated in this case a “reflecting” punishment of the son, who struck his father by a punishment of the cutting off of his hand. Exodus 21:15 prescribed the death penalty for the child. In this case, cuneiform and biblical law used relics of private law and integrated them into public law. The “reflecting” punishment in the Laws of Hammurabi was a variation of the talion. But its application in this case of iniuria striking the father was different from the other cases of bodily injuries in the Laws of Hammurabi, and it was not related only to the social class of the awīlū. In this case, the historical relic of “reflecting” talion did not have the function to protect the inviolability of the awīlum but protected the paternal authority of fathers in all social classes as the pillar of cohesion in families and all of society. The same was true in biblical law. Here the punishment was even harder, so that in case of the inuiria of striking their parents, the children had to be killed. According to Otto, the authority of the parents was so highly an esteemed value in biblical law that in order to protect it from violation, the relic of the private apodictic môt yûmat law was integrated into the casuistic public law and connected with the collection of bodily injuries in the Covenant Code.

The book of Deuteronomy added only a single case: Deuteronomy 25:11–12 deals with a man, wrestling with his brother, who was gripped at his genitals by his sister-in-law. This law was taken from cuneiform law in Middle Assyrian Law (MAL)A 8. The authors of Deuteronomy 12–26 did not incorporate the laws of bodily harm of the Covenant Code into the Book of Deuteronomy, because they did not see any reason to revise it as they did with those laws of the Covenant Code that were related to the centralization of the cult in Deuteronomy 12. On the other hand, the Covenant Code included only one single family law in Exodus 22:15–16, the case of the seduction of an unmarried girl, whereas the book of Deuteronomy included a complex program of family law in Deuteronomy 21–25 (see below): the book of Deuteronomy complemented the Covenant Code and vice versa. This is a strong indicator that the authors of Deuteronomy did intend to “recycle” the Covenant Code not in the sense of abrogating it but to revise in the sense of completing it (Otto 2016).

This is confirmed by the deuteronomic revision in Deuteronomy 19 connecting the law of asylum in Exodus 21:13–14 with the law of homicide Exodus 21:12, a law that has close terminological links with the casuistic laws of bodily non-mortal injuries in Exodus 21:18–19 (as the counter-case to the apodictic law on homicide in Exodus 21:12 and to the talionic sanction of a mortal injury nefeš taḥat nefeš). This relic of private law within public law connected Deuteronomy 21:18–32 with the apodictic law of the death penalty in Exodus 21:12. According to this apodictic law, any kind of homicide was sanctioned by killing the perpetratorwithout any distinction between intentional murder and unintentional bodily harm that resulted in a mortal wound. In the context of family private law, the sanction for homicide was a matter of blood vengeance by the next agnate of the victim (cf. Judg. 8:4–21, 19–21; 2 Sam. 14:1–11). When the private law of talion was integrated into public law and the legal reaction to bodily harm became a matter of a trial at court, a number of other links occurred: (1) the apodictic blood-law in Exodus 21:12 was integrated into public law by the redaction of the Covenant Code; and (2) Exodus 21:12 was connected with the law of asylum in Exodus 21:13–14. The redactors of the Covenant Code preserved this cultic origin in correlating Exodus 12:13–14 with the altar law in Exodus 20:24. Connecting the private law of homicide in Exodus 21:12 to the law of asylum put it in the context of public law within the Covenant Code and allowed a process of legal “enlightenment” of the laws of homicide by distinguishing between murder and unintentional/negligent homicide. The cases sanctioned by death penalty could be reduced to cases of murder and assassination, whereas in the cases of unintentional homicide and negligence the institution of an altar asylum could protect from the death penalty executed by a blood avenger. The blood avenger was a relic of private law of homicide, in which the mechanisms of blood feud by the avenger without any trial and judgment operated. When the private law of homicide became part of the public law, it was a chance to replace revenge and private execution and reduce the damage of two killed persons instead of one by promulgating the distinction between murder and negligent homicide, because in cases without malice, the perpetrator was no longer killed. This meant that the original function of the casuistic law to reduce violence in society by regulating conflicts became effective also in cases of homicide. This implied that the case of homicide had to be proved in a trial. Integrating the law of homicide into public law was the reason the Covenant Code connected the law of homicide in Exodus 21:12–14 with the casuistic laws in Exodus 21:18–32.

But even when the proceeding of a trial made it possible to separate negligent homicide from murder and to release the wrongdoer from the guilt of intentionally killing, it was part of the logic of legal thinking in antiquity that homicide could never happen entirely unintentionally. If it was not the intention of the homicide, who only acted negligently, it was God himself who let it happen to his hand (Exod. 21:13). This legal fiction was the presupposition needed to formulate a law for unintentional homicide: only this way could the death penalty for the homicide be renounced. The sentences of the Covenant Code indicate clearly the process of overcoming private law by public law: legal progress became possible when the apodictic laws of immediate retaliation were integrated into the casuistic law of violence reduction by conflict resolution. Increasing complexity in legal procedures yielded a higher level of justice, when religious/cultic motives were integrated into legal logic: legal progress did not at all signify a secularization of law.

Deuteronomy revised the asylum law of the Covenant Code in Deuteronomy 19:2a.3–6:11–13 and transferred the function of altar asylum in Exodus 21:13–14 to three towns of asylum as a consequence of the deuteronomic law of centralization in Deuteronomy 12. This did not imply an abrogation of Exodus 21:13–14 in the sense of secularizing the cultic aspects of the law of asylum in the Covenant Code: the authors of Deuteronomy developed a hermeneutical approach and read the revised text of the Covenant Code in the horizon of the revising text in Deuteronomy. The altar law of the Covenant Code was reformulated by Deuteronomy 12. The polysemic formulation of bekol hammāqôm in Exodus 20:24 related the altar law of the Covenant Code to the central sanctuary selected by YHWH in Deuteronomy 12. The same hermeneutical logic governed the relation between Exodus 21:13–14 and Deuteronomy 19. The law of altar asylum in the Covenant Code dealt with the function of asylum at the central sanctuary, whereas Deuteronomy 19 regulated asylum in the open land by stipulating three towns of asylum. The thesis of a secularizing of the altar asylum is upended. The authors of Deuteronomy also explicitly connected the law of asylum with procedures at local law courts according to the order of law courts in Deuteronomy 16–18 and the progressive professionalization of law courts: this way, they could introduce sophisticated criteria of distinction between negligent/unintentional homicide and murder. Homicide was judged to be murder, if there existed prior enmity between the perpetrator and his victim (Deut. 19:11; Num. 35:20–21), or if the wrongdoer lay in ambush (Exod. 21:14; Deut. 19:11; Num. 35:22), or if the wrongdoer used a weapon of iron, wood, or wooden implement (Num. 35:16–19). But the blood avenger, a relic of the old private law, remained as an agent of the local courts. Exodus 21 and Deuteronomy 19 did not answer the question for how long the perpetrator should remain at the place of asylum. Only in Numbers 35:28 and Joshua 20:6 the duration was limited until the death of the High Priest. A later addition in Deuteronomy 19:8–12 used the law of three asylum towns to extend the law to six towns of asylum. If the victim was killed in secret, a curse was to strike the perpetrator (Deut. 27:24).

The biblical law of asylum had no counterpart in cuneiform law. This corroborates that argument that biblical law was as its own legal province in ancient Near Eastern legal history. One of the reasons for some of the peculiarities of biblical laws of offenses against human beings in comparison with cuneiform laws was the fact that biblical law was more conservative in preserving characteristic elements of private law within public law than cuneiform law. One of the reasons for the conservativeness of biblical law was the relative independence of the development of biblical law from the state. The Deuteronomic reform of legal institution in Deuteronomy 16–18 professionalized local law courts and installed a central court: in so doing, it dated this reform to the late pre-exilic period so that less than one hundred years was the legal system of Judah under the control of the state. A comparable situation characterized the Hellenic legal history, where the institution of asylum differed from cuneiform law from the sixth century on as in the city of Gortyn (Hagedorn 2015).


4.2 Sexual Offenses and Kidnapping

Just as with the laws of homicide and bodily injuries, the biblical laws of sexual violence and kidnapping had their origins in apodictic private laws. The historical origin of the law against rape was the apodictic môt yûmat-law of adultery in Leviticus 20:10. The case of sexual intercourse of a married woman with a man who was not her husband was deemed adultery, and both of them had to be executed. But then the question arose whether one could call a case of rape by the male adultery. The apodictic private law did not distinguish between adultery and rape (Otto 2016). Only the transfer of the private apodictic law into the casuistic law that involved a trial made it possible to bring more complexity and justice into judging the case. In private law, any kind of sexual relation of the wife with another man other than her husband entailed an immediate reaction of the husband and his family, who were able to execute the wife if the adulterers were discovered in flagranti delicto. In Deuteronomy, it became a case for the law court. Deuteronomy, in supplementing the Covenant Code, which included only one legal sentence of family law in Exodus 21:15–16, integrated a collection of family laws in Deuteronomy 21:15–21, 22:13–21a.22–29*, 24:1–4a, and 25:5–10. Deuteronomy 22:22–27 dealt with adultery and rape. The origin of Deuteronomy 22:22a was an apodictic private law: “if a man commits adultery (škb) with a married woman, he will be executed.” In this ancient form of an apodictic law, the husband had the same right as in MAL 14–16, a right to decide about the sanction for his wife. This right was already canceled by Leviticus 20:10. With the transfer of the private apodictic law to the public casuistic law, the archaic apodictic formulation in Deuteronomy 22:22a was changed into a casuistic law introduced by the formula kî jimmâṣe’ indicating that the adultery was detected in flagranti delicto. Deuteronomy 22:22a was then reshaped as a borderline case of adultery of an inchoate married woman, who was still living at home with her parents but was already subject to law of marriage although the marriage was not yet consummated. Deuteronomy 22:22 introduced this borderline case because it could be disputed whether a woman in an inchoate marriage could commit adultery and be executed as if the marriage were consummated. All cases of married women with or without the consummation of the marriage were subject to this law. This type of borderline definition of a case was also typical for cuneiform law. As with the private law of homicide, the transfer to public casuistic law gave more justice: more sophisticated and complex legal procedures came into play, whether it became possible to distinguish between cases of consensual intercourse and cases of violence by the man as cases of rape. For this distinction between adultery and rape, it was necessary to stipulate concrete criteria. The decisive criterion was the locality where the intercourse took place. If it happened in a field outside a town, where a girl’s cries could not be heard, it was a case of rape, so that only the man was to be executed but the woman was free (Deut. 22:25–27). Rape was recognized as a crime of violence comparable to murder: “the matter is as if a man rises up and murders another” (Deut. 22:26). But if the case happened within a town, it was a case of consensual adultery because if the woman had cried out, she would be heard. In case that the same happened to a not yet inchoately married girl, who was not subject to marriage laws, it was not a case of death penalty, neither for the man nor the girl but a matter of compensation (Exod. 22:15–16), even if the man “caught” (tpś) the girl by force (Deut. 22:28–29).

As with the laws of homicide, bodily injuries and rape, the law against kidnapping a fellow Israelite in Deuteronomy 24:7 also had its historical background in an apodictic private law. In Exodus 21:16, it was a matter of the death penalty if a person was kidnapped. Whoever was found with a kidnapped person in his control was guilty of kidnapping and was to be executed by the family of the kidnapped. In Deuteronomy, this apodictic law was revised as a casuistic legal sentence and was public law. In the transfer of the law of kidnapping from apodictic to casuistic law, the possibility developed to find a different judgment: it no longer sufficed just to find the kidnapped in another person’s hand in order to execute the kidnapper, but the kidnapped must have been a slave for sale. In the apodictic law, the reason for the sanction of death penalty was the intention to prevent debilitation of an extended family or clan, whose members were also responsible for the execution of the kidnapper. The deuteronomic authors introduced a new justification for the death penalty. It was not only the aim to protect the single family from the loss of a family member but to protect Israel as a community of brothers by preventing any loss of one of them.


4.3 Future Trends

It will be a task for future research to correlate the laws of offenses with biblical narratives. The biblical laws of homicide were restricted to physical strikes resulting in death. Other ways to kill a person, as when Joseph’s brothers intended to kill him by dumping his body in a pit (Gen. 37:20) were not subject to legal action in biblical law but only in narrative (Barmash 2010). What does this restriction tell about the function of biblical law and the relation between law and narrative?
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Chapter 5

Litigation

Trial Procedure, Jurisdiction, Evidence, Testimony


Eryl Wynn Davies





By far our most important source concerning the implementation of the law and the nature of the judicial procedure in ancient Israel is the Old Testament, and traditionally scholars have attempted to construct a coherent picture of the process of litigation in Israel on the basis of legal texts in the Pentateuch and the various narratives which record the process of a trial. In recent years, however, questions have been raised concerning the extent to which the biblical testimony can be regarded as a reliable guide to the legal proceedings in ancient Israel. Many scholars are of the view that the legal codes enshrined in the Pentateuch cannot provide helpful insights into the judicial system that functioned in Old Testament times, for there is nothing to indicate that the rules laid out in the Pentateuch were ever adhered to in the day-to-day functioning of the courts in ancient Israel.1 In this regard it is pointed out that in the trial narratives recorded in the Old Testament the legal codes of the Pentateuch are never consulted or cited as a basis for the decision of the court; indeed, at times, the ruling of the court appears to contradict the stipulations of the law. Dale Patrick, for example, has argued that in the account of the trial of Naboth in 1 Kings 21 the judgment rendered by the court diverges from any known Israelite law or practice, for the execution of Naboth’s heirs (2 Kings 9:26) and the confiscation of his property (1 Kings 21:15–16) are without legal support or precedent in the laws of the Old Testament. Similarly, when the woman of Tekoa appears before David pleading for a reprieve for her son who had killed his brother (2 Sam. 14:5–17), the king grants him immunity from blood vengeance and in so doing gives a ruling that was diametrically opposed to every law and principle governing murder in the Old Testament (Patrick 1985: 195–196). On the basis of such accounts Patrick concludes that the law codes of the Pentateuch were not intended to dictate everyday legal practice in the courts of ancient Israel; on the contrary, any connection between the law as stated and the law as applied must be regarded as tenuous at best, and any overlap between them was probably purely coincidental (Patrick 1985: 198–200).

However, the significance of the biblical data for reconstructing the judicial system of ancient Israel should not be dismissed out of hand, for an examination of extra-biblical evidence concerning the administration of justice among Israel’s neighbors suggests that some of the requirements concerning legal procedure encountered in the pentateuchal texts were actually deployed in real-life legal proceedings in the ancient Near East (cf. Wells 2008). For example, Neo-Babylonian trial records indicate that in the Mesopotamian legal system of the mid-first millennium bce at least two witnesses were required to provide evidence, and this suggests that the ruling concerning the number of witnesses in various passages in the Pentateuch (Num. 35:30; Deut. 17:6, 19:15) was probably adhered to in actual trials in ancient Israel (Wells 2004: 83–132). Similarly, the notion encountered in Deuteronomy 19:19 that false witnesses should receive the punishment that would have been imposed on the accused had he or she been found guilty is a principle that appears to have been applied in ancient Near Eastern legal practice (Wells 2008: 239–241). Of course, this is not to suggest that the entire legal material in the Pentateuch was intended for judicial application or that all the laws of the Pentateuch functioned as legislative statutes; indeed, some of the laws were probably never actually enforced in Israel,2 while the mandatory sentences for certain offenses may never have been carried out in practice.3 Nevertheless, it seems mistaken to sever the link completely between the written law in the Old Testament and its realization in practice, and the fact remains that the chasm between the law as declared and the law as administered may not have been as wide as is frequently supposed.

Clearly, great care must be taken when using the accounts of trials recorded in the Old Testament to reconstruct the nature of the judicial proceedings in ancient Israel, for these narratives are literary constructs, and it may well be that the niceties of legal procedure were manipulated or distorted by the biblical authors for the sake of the story, plot, or character. On the other hand, it is arguable that such narratives must bear some relation to the actual law as administered in Israel or they would not have been recognizable or acceptable to the readers of the time (cf. Barmash 2004: 4–5, 2005: 4–6). Moreover, some of these narratives may indicate that the laws of the Pentateuch were taken into account in everyday judicial proceedings. In the story of the trial of Naboth, for example, Naboth’s reply to Ahab (“the LORD forbid that I should give you my ancestral inheritance”; 1 Kings 21:3) could easily be construed as blasphemy (1 Kings 21:10), and death by stoning was the penalty prescribed by the law for such an offense (Lev. 24:16). Furthermore, in conformity with the requirement of the law, two witnesses were brought forward to give testimony (1 Kings 21:10; cf. Deut. 17:6, 19:15), and the fact that the execution of Naboth took place outside the walls of the city (1 Kings 21:13) may similarly represent an attempt to observe the legal provisions stipulated for the offense of blasphemy (Lev. 24:14). Thus it would seem precipitate to reject wholesale the idea of a connection between biblical law and legal practice in ancient Israel, and although due care must be taken when assessing the evidence, both the laws in the Pentateuch and the trial narratives may be regarded as indispensable sources of evidence for a study of the process of litigation in ancient Israel.


5.1 Trial Procedure and Jurisdiction

Every society requires some recognized organization to maintain law and order and to protect the economic, social, and legal interests of its people, and in this regard ancient Israel was no exception. Information regarding the nature of the judicial process in Old Testament times is fairly limited, and the process of a trial can only be reconstructed by piecing together references encountered in various biblical texts. One of the key passages in this regard is Deuteronomy 17:2–7, which appears to outline the basic principles that should normally govern judicial procedure.4 It is clear from this passage, which concerns the case of someone who was accused of worshipping other gods (vv. 2–3), that the charges must be publicly known (“if it is reported to you or you hear of it”; v. 4) and must be investigated in a careful, diligent, and thorough manner (v. 4; cf. Deut. 19:16–19). Corroborative evidence from more than one witness must be produced for a successful prosecution (v. 6), and if clear proof could be demonstrated that the charges were true, the defendant could be deemed guilty. In this particular case, which involved a capital crime, the execution of the convicted criminal must be carried out immediately, at the city gate, and in full public view (v. 5). The witnesses to the offense must be the ones to instigate the execution of the offender; afterward, the rest of the community must join them in carrying out the death sentence, thus expressing the collective character of communal justice (v. 7). It is noteworthy that verses 2 and 5 specifically state that these measures were to be applied whether the accused was a man or a woman, which suggests that women were just as liable as men for any breach of the law.

From other Old Testament texts it may be concluded that whenever an offense was committed, it was up to the injured party to bring the culprit before the court, although it seems that on occasion the court itself had the power to summon defendants (Deut. 25:7–9). They could respond to the charge brought against them either by protesting their innocence or by admitting their wrongdoing and confessing their guilt. There were no advocates or public prosecutors in the modern sense: each party presented its own case and produced its own evidence (Deut. 22:13–19; 1 Kings 3:16–22), and the witness to the offense in effect became the prosecutor. Numerous texts confirm that the administration of justice took place “at the gate” of the city, no doubt to ensure maximum public exposure (cf. Amos 5:10, 12, 15; Isa. 29:21). It was here that the elders held court (Deut. 21:19), and it was here that sentences were carried out (Deut. 17:5) and legal agreements were conducted and witnessed (Ruth 4:1–6; cf. Evans 1958; Speiser 1956).

Jeremiah 26, which provides the most detailed account of a trial in the Old Testament, sheds further light on court procedure. Here, the prophet is depicted as predicting the ruin of the temple in Jerusalem (vv. 1–7) and, having been arrested on a capital charge (vv. 8–9), a tribunal is hastily convened to try him. The court is presided over by the officials of Judah, and it is before them that the priests and prophets present a formal charge, namely, that the prophet had publicly predicted the destruction of the temple and the ruin of the city of Jerusalem (v. 11). Jeremiah mounts his own defense (vv. 12–5), and the officials reject the accusation against him and render their verdict (“this man does not deserve the sentence of death”; v. 16). The elders evidently believed that this verdict was just, for they support Jeremiah’s defense by citing a precedent: a previous prophet had made a conditional prophecy of disaster, and King Hezekiah had heeded his words and had managed thereby to avert the catastrophe (vv. 17–19). This narrative is of particular interest since it indicates that even when the facts of a case were beyond dispute—for Jeremiah did not deny the charges of which he was accused—the court could still be convened to decide whether the supposed offense did, in fact, constitute a crime under the law (cf. Westbrook and Wells 2009: 41). It is also of interest in that it indicates that the legal assembly could regard earlier decisions rendered in similar cases as precedents to be followed.

It appears from Deuteronomy 17:8–13 that cases which were deemed too difficult for the local judiciary to resolve were to be referred to a higher tribunal, located at a “place that the LORD your God will choose” (v. 8). The kind of cases envisaged included homicide (“one kind of bloodshed and another”), legal disputes, where there was conflicting testimony, possibly concerning such contentious issues as possession of property (“one kind of legal right and another”), and cases of personal injury (“one kind of assault and another”; v. 8). It is clear that the authority of this tribunal was to be regarded as final, and its decisions were to be meticulously observed (vv. 10–11); indeed, contempt of court was punishable by death (v. 12). Scholars frequently refer to this tribunal as a “court of appeal” (cf. Phillips 1970: 21), but it would be more accurate to refer to it as a “court of reference” (Burnside 2011: 109) or “court of referral” (Wright 1996: 206), for this court was established not so that the accused could make use of it in order to appeal against a decision rendered by the local tribunal, but so that the local judiciary could refer to it cases that were too difficult for them to resolve.

Those in charge of this tribunal were the Levitical priests and the judge who was in office at the time (Deut. 17:9). The reference to priests in this context (cf. Deut. 19:17, 21:5) should occasion no surprise, for it is known that they functioned in a judicial capacity in Egypt and Mesopotamia, and it was natural for them to do so in Israel, too, where there was no distinction between civil and religious law, and where all legislation was regarded as having emanated from God (cf. de Vaux 1961: 154). It may be that originally the jurisdiction of priests in ancient Israel was confined to religious matters, but in the course of time they were also involved with hearing civil cases, especially when the matter had to be submitted for divine decision (cf. Falk 1964: 56).

At the basic level, the administration of justice was largely in the hands of the elders, who were the mainstay of Israelite community life throughout much of the period covered by the Old Testament.5 Although their role and influence varied over the centuries their connection with law and order appears to have been a constant factor. Their main civic function was in public judicial action at a local level, and Deuteronomy provides numerous examples of the type of legal matters that would have been brought before them for resolution (cf. Deut. 19:11–13; 21:1–9; 18–21; 22:13–21; 25:5–10). Unfortunately, the Old Testament provides little clear information regarding how the elders were chosen and authorized for their office. Some have suggested that the term “elders” (zeqēnîm) refers to all who were able to grow a beard (Heb. zāqān), and thus encompasses all males who had reached the age of puberty and who could henceforth be regarded as full-fledged citizens within the community (Wolf 1947). A more plausible theory, however, is that the main qualification for eldership—and the concomitant right to exercise judicial authority—was possession of landed property. The administration of justice, at a local level, was thus in the hands of free, landowning householders, who were, in effect, the heads of the extended family, and a broadly based system of land ownership meant that it was possible to have a widespread network of community courts. Moreover, the affairs of the community would have been administered on a truly democratic basis, since every family would have been represented in its deliberations and would have had a say in every judgment. On the other hand, dispossession of land would have had serious and far-reaching consequences for every man and his family, for it would have involved not only financial hardship but a loss of representation in the local assembly.6 The prophetic condemnation of those who unjustly acquired the property of others (cf. Isa. 5:8–10) may thus be directly related to their passionate concern for justice, since the judiciary could only function on an equitable basis as long as every man remained an independent, land-owning citizen (cf. Davies 1981: 100–102).

Some scholars have argued that the appointment of judges in all the fortified cities of Judah by Jehoshaphat, recorded in 2 Chronicles 19:4–11, effectively abolished the jurisdiction of the elders, for the courts were now no longer in the hands of the local community but were to be administered by royal appointees responsible to the king for the districts under their control.7 Parallels have frequently been drawn between the account of Jehoshaphat’s reform and the type of institutional structure described in Deuteronomy 16:18–20 and 17:8–13, and it has been argued that the deuteronomic authors similarly presuppose the replacement of one system of justice with another. The fact that the judges and judicial officers are appointed “in each of your city gates” (16:18; NRSV, “in all your towns”)—the very place where the elders would customarily have exercised their judicial function (cf. Ruth 4:1, 11)—is taken to suggest that the elders were now being “evicted from their customary place of honor” (Levinson 1997: 126) and were being replaced by professional judges. It is argued that this is confirmed by the fact that most of the laws in Deuteronomy which refer to the elders adjudicating do not mention the appointed judges (cf. 19:11–13; 21:18–21; etc.), while the laws that depict adjudication by judges do not mention the city elders (cf. 16:18–20 etc.). The provisions of Deuteronomy which mention the elders administering justice are regarded as antedating Jehoshaphat’s reform and are viewed as belonging to an earlier pre-deuteronomic strand of the legal corpus (cf. Levinson 1997: 124–127; Mayes 1981: 284–285; Phillips 1970: 19). Despite these arguments, however, it is by no means clear that the deuteronomic authors intended to replace the elders with a system of judicial professionals, although it may well be that the judicial role of the former diminished as the judicial role of the latter increased. Bruce Wells (2010) has convincingly demonstrated, on the basis of a detailed source-critical analysis of the relevant passages in Deuteronomy, that the laws regarding judges and those regarding elders cannot be separated into two distinct redactional layers; on the contrary, the possession of judicial authority by both judges and elders is assumed at every stage of Deuteronomy’s development. Moreover, evidence from the ancient Near East suggests that a multiplicity of judicial officers could function simultaneously, and thus there can be “no legal-historical basis for the claim that a judicial system with professional judges and one with city elders are mutually exclusive” (Wells 2010: 103). Thus, the omission of a reference to judges in some of the deuteronomic laws does not necessarily mean that they did not yet function judicially, any more than the omission of a reference to elders in other laws means that they had been replaced. Indeed, nothing is said in Deuteronomy about the elders giving up their judicial authority, and it is significant that they still appear in a judicial capacity as late as the time of Ezra (Ezra 10:8, 14).

In addition to the elders, Deuteronomy 16:18 presupposes the appointment of judges and officials “in all your towns.” The “officials” (šȏṭerîm) were probably administrative assistants to the judges, serving as “clerks of court” (cf. de Vaux 1961: 155), though they may also have had supervision over any punishment to be enforced. The officials sometimes appear alongside the elders (Num. 11:16) and sometimes, as here, alongside the judge (cf. Josh. 8:33). The judges were probably professionals, able to interpret legal principles and decide difficult disputes, and their integrity was regarded as a matter of the utmost importance. On no account were they to pervert justice or show partiality by accepting a bribe, “for a bribe blinds the eyes of the wise and subverts the cause of those who are in the right” (Deut. 16:19). It appears from the indictments of the prophets that the acceptance of bribes was common in ancient Israel and that the courts were often no more than pliant instruments in the hands of the rich and powerful citizens of the community (cf. Isa. 1:23; 5:23; Mic. 3:11). It is not always clear from their accusations whether the bribe was being offered by litigants to the judge to decide cases in their favor or whether it was offered to the witnesses as an inducement to distort the evidence in order to convict an innocent victim. In either case, the normal process of law would have been undermined and the entire judicial proceedings would have been brought into disrepute.

If the law was to be administered effectively by those charged with its administration, it is obvious that some authority would have to possess the power to interfere with the local administration of justice whenever it was not being properly executed. In early Israel, it would appear that this authority was vested in the king, for he held certain judicial powers and was regarded as the head of the judicial system. David is reported to have reigned over Israel administering “justice and equity to all his people” (2 Sam. 8:15), and Solomon’s palace is said to have contained a “Hall of Justice” where the king could personally hear the cases brought before him (1 Kings 7:7). Some passages suggest that it was possible for an individual to go over the head of the local assembly and lay a matter directly before the king (1 Kings 3:16–28); other passages suggest that redress could be obtained against a decision rendered by the local assembly by making a direct appeal to the monarch.8 Of course, it was always possible that the king himself might betray his office and neglect his judicial responsibilities. In this regard, it is significant that Hosea found it necessary to remind the king that the correct administration of justice was ultimately his responsibility (Hos. 5:1–2; cf. Mic. 3:1–3), and there is a certain irony in the fact that the initial demand for a king was, at least in part, a reaction against a history of institutional failures in the judicial process (1 Sam. 8:1–9). Moreover, the procedure available for appealing against the arbitrary decisions of the local assemblies was further undermined by the fact that the king was not always able to hear cases personally, and it is probable that he often had to delegate this responsibility to his officials. This measure would have been almost inevitable, for if the corruption in the local assemblies was as prevalent as the prophetic oracles would seem to suggest (cf. Isa. 1:23, 10:1–2; Amos 5:10–13), then the volume of appeals must have been quite appreciable. Indeed, it is probable that Absalom’s attempt to foment a rebellion on the ground that the king was not accessible to hear the people’s complaints (2 Sam. 15:3) reflects a situation where grievances had accumulated to such a degree that the monarch was no longer able to hear all the appeals himself. It is not without significance, therefore, that when a central court was later established at the sanctuary in Jerusalem (Deut. 17:8–13) the role of the king in the proceedings is not even mentioned, for the tribunal was presided over solely by a judge and the Levitical priests. Although the evidence is not explicit, it must be assumed that this tribunal replaced the right of appeal to the king or his deputy.


5.2 Evidence and Testimony

The importance of witnesses in the normal legal proceedings in ancient Israel is attested by several passages in the Old Testament.9 Two witnesses are called upon in the trial of Naboth, and it is they who bring the accusation against him (1 Kings 21:8–14). Similarly, when accusations are brought against Jeremiah, the plaintiffs not only appeal to the facts of the case (“he has prophesied against this city”) but they also find it necessary to produce evidence (“as you have heard with your own ears”), and the purpose of this latter clause was presumably to establish witnesses for the offense (Jer. 26:11). Since early Israelite legal practice laid the burden of proof largely upon the accused,10 false evidence could clearly have a pernicious effect on the verdict, and it was in order to guard against such possible miscarriages of justice that the law demanded that any evidence should be corroborated by the testimony of at least two witnesses. This principle is clearly enunciated in Deuteronomy 17:6, which prescribes the type of testimony required to substantiate an accusation of apostasy: “on the evidence of two or three witnesses the death sentence shall be executed; a person must not be put to death on the evidence of only one witness.” In Deuteronomy 19:15 the same ruling is applied to any charge brought against the accused: “a single witness shall not suffice to convict a person of any crime or wrongdoing in connection with any offense that may be committed; only on the evidence of two or three witnesses shall a charge be sustained.” Numbers 35:30, which concerns a case of premeditated murder, does not specify the number of witnesses required, but confirms that a plurality of witnesses would have to testify against the accused in order for the accusation to be substantiated. The case of Naboth shows that such precautions did not always ensure that the accused received a fair trial, but at least the requirement of more than one witness provided some safeguard against being unjustly accused of an offense.

The integrity of the legal system depended to a large extent on the truthfulness and reliability of the witnesses, and the law recognized that testimony that was false or malicious could seriously impede the execution of justice and lead to a wrongful conviction. The need for truth and impartiality in the giving of evidence is emphasized in the Decalogue: “you shall not bear false witness against your neighbour” (Exod. 20:16; cf. Deut. 5:20). Commentators are generally agreed that the verb translated “bear witness” here, ‘ānāh, is used as a technical term meaning “to give testimony in a court of law” (cf. Num. 35:30; Deut. 19:16–18), and so the concern of the Decalogue is not with lying in general but with bearing false testimony in the context of legal proceedings.11 Anyone who attempted to undermine the judicial system in this way is referred to as ‘ēd ḥāmās (lit. “witness of violence”; Exod. 23:1), which means not someone who had witnessed violence but someone who, by his or her testimony, had conspired to promote violence in the form of the execution of an innocent person (hence NRSV’s “malicious witness”; cf. Phillips 1970: 144–145). Clearly, measures had to be taken to discourage false witnesses and, to this end, the law prescribed that anyone discovered to have given false testimony was to receive the same punishment as that which the victims would have suffered had the verdict gone against them (Deut. 19:16–19). If false evidence was given in a capital case then the risk taken by a dishonest witness would have been very great indeed.12 Moreover, witnesses were expected to take personal responsibility for their testimony and for this reason they were required to initiate the carrying out of the sentence by casting the first stone (Deut. 17:7).

In the ancient Near East it seems that a court or a private individual could require or compel a person to testify in a case. Whether a person was obliged to give testimony in ancient Israel is uncertain, and much depends on the interpretation of Leviticus 5:1 (cf. Wells 2004: 54–82). This passage concerns the case of a person who unlawfully utters a curse and someone else hears or becomes aware of it but for whatever reason—whether through negligence or oversight—fails to report the matter to the relevant authorities and thus prevents the offender from being brought to justice. The potential witness who fails to come forward and disclose information will be “subject to punishment” for interfering with the judicial process. Thus not only is the person who uttered the curse liable to be punished but so also was the reluctant witness who had turned a deaf ear to the curse that he had heard. It must be noted, however, that the issue here concerned a ritual or cultic offense, and it may be unwarranted to assume that a witness to any crime was obliged to testify and that it was a punishable offense for a person to refuse to do so.

There is no indication in the Old Testament that evidence was given under oath. The oath in Hebrew law was taken only by the accused; no trace exists in the Old Testament of an oath taken by witnesses. The swearing of an oath would have been undertaken in the sanctuary in the presence of priests. In some cases the accused could exculpate themselves by means of an oath, which took the form of a conditional self-cursing.13 Exodus 22:10–13 refers to the use of such an oath in a trial which involved goods entrusted to others but which were lost or damaged while on loan. The law stipulates that if those to whom the goods had been entrusted could not prove their innocence they could vindicate themselves by swearing an oath. Leviticus 6:1–7, on the other hand, deals with the issue of defendants who take a false oath. In this case the defendants are accused of having in their possession an item that belongs to another person (presumably the one bringing the claim), but they deny the charge and are permitted to take an exculpatory oath in support of their position. Later, however, they voluntarily confess to their misdeed and agree to restore what had been taken. A penalty is imposed for misappropriation of goods (the goods must be returned to the original owner and a fine of one-fifth of the item’s value must be paid); however, there is no judicial penalty for making a false statement under oath, though the guilty person is required to bring “a guilt-offering to the LORD,” since the oath was sworn in YHWH’s name.

Inevitably, cases must have arisen in Israel where there were no witnesses present when the offense was committed; at other times the evidence produced may have proved insufficient, ambiguous, or circumstantial. In such cases the matter could be directed to God for a verdict. Such a situation is envisaged in Numbers 5:11–31, where a woman is suspected of adultery, but there was “no witness against her since she was not caught in the act” (v. 13). Here, the normal judicial procedures were deemed to be inadequate, and divine help had to be sought in order to decide the guilt or innocence of the accused. Such help took the form of a “trial by ordeal,” which involved the husband bringing his wife to the priest who would, in turn, bring her “before the LORD” and make her swear an oath; the priest would then give her a potion to drink consisting of “holy water” mixed with dust from the floor of the tabernacle and into which the written words of the oath had been washed. If the woman was guilty, the potion would have an injurious effect on her body, but if she was innocent, it would prove to be harmless. To what extent such “trials by ordeal” were carried out in ancient Israel is uncertain but the narrative encountered in Numbers 5:11–31 serves to confirm that the divine sphere was regarded as an integral component in ancient Israel’s legal system.14


5.3 Conclusion

In comparison with the abundance of material in the cuneiform documents of the ancient Near East concerning the procedures involved in litigation there is comparatively little evidence to enable us to reconstruct with any confidence the legal system as it operated in ancient Israel. Some of the Neo-Babylonian trial records, dating from the sixth-century bce, allow us to follow cases almost from beginning to end, since they describe in detail the arguments of the plaintiffs, the examination of the evidence, the hearing of the testimony, and the rendering of the verdict (Holtz 2014). In the case of ancient Israel, on the other hand, we must depend entirely on the evidence gleaned from biblical sources, and there is no scholarly consensus regarding the reliability of the data for reconstructing the judicial system that was in operation in Old Testament times. In view of this, it is hardly surprising that some scholars have turned to the Neo-Babylonian trial records to elucidate aspects of the legal practice in Israel and to fill in some of the gaps in our knowledge of its processes of litigation. Clearly, due care must be taken when making such cross-cultural comparisons, but the evidence does suggest that at least some of the laws in the Pentateuch were adhered to in the day-to-day functioning of Israel’s courts. Moreover, the narratives depicting a trial in the Old Testament may provide some indirect evidence for the way in which the judicial system operated, since such narratives must have had a certain air of verisimilitude to be acceptable to the readers of the time. Of course, the paucity of evidence in the Old Testament means that many questions concerning the legal practice in ancient Israel must be left unanswered. For example, did the witness in legal proceedings have to be a male of a certain age (as the Talmud suggests) or was the testimony of women regarded as equally valid? Did the judges have discretionary powers to temper the strict dictates of justice and soften the rigours of the law to accommodate cases of hardship? Were the judicial and administrative functions kept separate or were the same officials responsible for both? What were the criteria for making judicial appointments? Such questions could be multiplied, but they serve to confirm that there is scope for more research into the process of litigation as it operated in ancient Israel.




Notes


1. M. LeFebvre, Collections, Codes, and Torah: The Re-characterization of Israel’s Written Law (London: T&T Clark, 2006), 2, for example, argues that the law codes of the Pentateuch “may offer an idyllic commentary or description of Hebrew law, but these texts were not themselves the source of actual law practice in Israel.” For a different view, however, see A. Phillips, Essays on Biblical Law (London: T&T Clark, 2002), 51–2, who concludes that the collection of laws in Exodus 21:12–22:16 should be understood as instructions to the judiciary and that they were regarded as actual statutes and precepts that were to be put into effect by Israelite judges.

2. The provision of the Jubilee Year, for example, which demanded the periodic reversal of land to its original owner every fifty years, may have been little more than an idealistic proposal which was never actually enforced in Israel, since there is no evidence to indicate that the law was ever applied on a regular basis. Cf. R. de Vaux, Ancient Israel: Its Life and Institutions, trans. J. McHugh (Grand Rapids, MI: Wm. B. Eerdmans, 1961), 175–7.

3. The death penalty for adultery, for example, was probably never applied on a regular basis in ancient Israel, since there is no account in the Old Testament of this penalty ever having been put into effect. Cf. H. McKeating, “Sanctions Against Adultery in Ancient Israelite Society, with Some Reflections on Methodology in the Study of Old Testament Ethics,” Journal for the Study of the Old Testament 11 (1979): 58–9.

4. For a general discussion of the nature of the judicial proceedings in ancient Israel, see L. Köhler, Hebrew Man, trans. P. R. Ackroyd (London: SCM Press, 1956), 149–75; R. R. Wilson, “Israel’s Judicial System in the Pre-Exilic Period,” Jewish Quarterly Review 74 (1983): 229–48; de Vaux, Ancient Israel, 143–63; Ze’ev W. Falk, Hebrew Law in Biblical Times: An Introduction (Jerusalem: Wahrmann Books, 1964), 56–72; H. J. Boecker, Law and the Administration of Justice in the Old Testament and Ancient East, trans. J. Moiser (London: SPCK, 1980), 27–52; K.W. Whitelam, The Just King: Monarchical Judicial Authority in Ancient Israel (Journal for the Study of the Old Testament Supplement 12) (Sheffield, U.K.: JSOT Press, 1979); G. C. Macholz, “Zur Geschichte der Justizorganisation in Juda,” Zeitschrift für die alttestamentliche Wissenschaft 84 (1972b): 314–40. On the judicial terminology deployed in the Old Testament in the context of legal proceedings, see P. Bovati, Re-establishing Justice: Legal Terms, Concepts and Procedures in the Hebrew Bible (Journal for the Study of the Old Testament Supplement 105), trans. M. J. Smith (Sheffield, U.K.: Sheffield Academic Press, 1994).

5. On the elders, see J. L. McKenzie, “The Elders in the Old Testament,” Biblica 40 (1959): 522–40; F. S. Frick, The City in Ancient Israel (Society of Biblical Literature Dissertation Series 36) (Missoula, MT: Scholars Press, 1977), 119–27. The most detailed investigation is that by T. M. Willis, The Elders of the City: A Study of the Elders-Laws in Deuteronomy (Society of Biblical Literature Monograph Series 55) (Atlanta, GA: Society of Biblical Literature, 2001).

6. Cf. J. Burnside, God, Justice, and Society: Aspects of Law and Legality in the Bible (Oxford: Oxford University Press, 2011), 119. A. Phillips argues that the purpose of the tenth commandment (Exod. 20:17; cf. Deut. 5:21) was to ensure the democratic basis of the administration of justice in ancient Israel by prohibiting the seizure of a neighbor’s house (Ancient Israel’s Criminal Law: A New Approach to the Decalogue (Oxford: Basil Blackwell, 1970), 151).

7. So Phillips, Criminal Law, 18–19, 115; A. D. H. Mayes, Deuteronomy (New Century Bible Commentary; Grand Rapids, MI: Wm. B. Eerdmans, 1981), 298. Some scholars have questioned the historicity of the Chronicler’s account of Jehoshaphat’s reform in 2 Chronicles 19:4–11 on the ground that it is difficult to explain why such an important event is absent from the deuteronomic historian’s account of the king’s reign. Ever since the time of Wellhausen, it has been argued that the Chronicler simply constructed an aetiological legend based on an explanation of the king’s name, usually taken to mean “Yahweh is Judge.” However, Albright has argued, on the basis of archaeological evidence, that the Chronicler’s work in general was much more historically reliable than Wellhausen and others were prepared to allow, and Whitelam has suggested that the deuteronomist knew of the judicial reform of Jehoshaphat but removed it from its historical situation and included it instead in his account of the Mosaic legislation (cf. Deut. 1:9–18, 16:18–20, 17:8–13). See W. F. Albright, “The Judicial Reform of Jehoshaphat,” in Alexander Marx Jubilee Volume, ed. S. Lieberman (New York: Jewish Theological Seminary of America, 1950), 61–82; Whitelam, Just King, 185–206.

8. In 2 Samuel 14: 4–11, for example, the woman of Tekoa appeals directly to the king against a judgment rendered by her clan and in this case the king clearly functions as the final “court of appeal” (de Vaux, Ancient Israel, 152). The woman’s appeal proves successful, for David decrees that a case of fratricide should go unpunished and that the offender should be restored to his family and to his status as son and heir. The customary law concerning homicide is thus overturned: the man who would normally have been put to death is permitted to live, while the kinsman who would normally have been permitted to kill him, is himself condemned to die. E. Bellefontaine, “Customary Law and Chieftainship: Judicial Aspects of 2 Samuel 14.4–21,” Journal for the Study of the Old Testament 38 (1987): 61–2, sees here the beginnings of the transfer of authority from the local sphere to the centre, as homicide becomes a crime not only against the family but against the entire community.

9. Witnesses also had a significant role to play in ancient Israel in verifying legal transactions and contracts. Cf. Jer. 32:10; Ruth 4:9–11; G. M. Tucker, “Witnesses and ‘Dates’ in Israelite Contracts,” Catholic Biblical Quarterly 28 (1966): 42–5.

10. So, e.g., G. von Rad, Deuteronomy: A Commentary, trans. D. Barton (London: SCM Press, 1966), 59, 129; A. Phillips, Criminal Law, 144. Others, however, have argued that innocence was assumed until guilt could be firmly established. Cf. C. J. H. Wright, Deuteronomy (New International Biblical Commentary). (Peabody, MA: Hendrickson, 1996), 206.

11. So Mayes, Deuteronomy, 171; Phillips, Criminal Law, 142; J. J. Stamm and M. E. Andrew, The Ten Commandments in Recent Research (London: SCM Press, 1967), 108–9. B. Wells, The Law of Testimony in the Pentateuchal Codes, Beihefte zur Zeitschrift für altorientalische und biblische Rechtsgeschichte 4 (Wiesbaden, Germany: Harrassowitz Verlag, 2004), 135–6, however, argues that the command refers to a particular type of false testimony in a court of law, namely, a false accusation. Wells, “What Is Biblical Law? A Look at Pentateuchal Rules and Near Eastern Practice,” Catholic Biblical Quarterly 70 (2008): 239–40, similarly argues that Deuteronomy 19:18–19 does not refer to false testimony in general but concerns false statements by an accuser who brings the case to court.

12. The same principle was enshrined in extra-biblical law. For example, in Laws of Hammarubi (LH) 3–4 a man providing false testimony in a murder case is himself put to death. The idea of equal retribution for the false accuser is also found in the earlier laws of Lipit Ishtar (LI 25), dating from the early Old Babylonian period. However, in the laws of UR-Nammu (25), dating from an earlier period still, a flat fine of fifteen shekels is imposed upon the false witness. Cf. T. Frymer-Kensky, “Tit for Tat: The Principle of Equal Retribution in Near Eastern and Biblical Law,” Biblical Archaeologist 43 (1980): 231–2; S. Greengus, Laws in the Bible and in Early Rabbinic Collections: The Legacy of the Ancient Near East (Eugene, OR: Cascade Books, 2011), 274–8.

13. The oath, especially the exculpatory oath, was a prominent feature in the legal processes in the ancient Near East. Typically, defendants would deny an accusation under oath, invoking divine punishment upon themselves should they be lying; if defendants were prepared to swear an oath they generally won the case, but if they refused, they lost. Such was the fear of the oath’s potentially dire consequences that quite often the defendant would refuse to swear. Cf. R. Westbrook and B. Wells, Everyday Law in Biblical Israel: An Introduction (Louisville, KY: Westminster John Knox Press, 2009), 46.

14. On the trial by ordeal, see T. Frymer-Kensky, “The Strange Case of the Suspected Sotah (Numbers V 11–31),” Testatmentum 34 (1984): 11–26; W. McKane, “Poison, Trial by Ordeal and the Cup of Wrath,” Testatmentum 30 (1980): 474–92. Although no exact parallel to the ritual described in Numbers 5:11–31 has been discovered among Israel’s neighbors, such ordeals were not uncommon in the ancient Near East, and examples have been found in Sumer, Mari, Nuzi, Assyria and Babylonia. For the relevant literature, see E.W. Davies, Numbers (New Century Bible Commentary) (Grand Rapids, MI: Wm. B. Eerdmans, 1995), 51.
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Chapter 6

Women, Children, Slaves, and Foreigners


Hilary Lipka





The biblical laws are addressed to free adult male citizens, and they are predominantly concerned with their interests. In contrast, the interests of women, children, slaves, and foreigners tend to be underrepresented in the legal collections, and each of these populations has relatively little power compared to those to whom the laws are addressed. Yet there is evidence in biblical law of a concern with their welfare. Members of these groups were often in the position of being subordinate members within an Israelite household, with little, if any, legal autonomy. Numerous biblical laws reveal a concern with balancing the rights of the heads of households with the rights of those under their authority within the household. Populations within each of these groups were also among the most disadvantaged and vulnerable members of society. Several of the social welfare measures in the legal collections offer these marginalized segments of the population material support as well as protection from oppression, abuse, and exploitation.

A number of topics related to the treatment of women, children, slaves, and foreigners touch upon more general subjects of discussion within the field of biblical law, including what the relationship is between the content of the legal collections and law as it was actually practiced in ancient Israel and how to explain inconsistencies that arise among the legal collections. Related to the latter is the question of the relative dating of each of the legal collections and the relationship between them. For each of these issues, some of the research that has focused on these groups has helped shape the contours of current scholarly debate. In the coming discussion we will see how these and other issues have come into play in several of the scholarly exchanges concerning women, children, slaves, and foreigners in biblical law. The discussion will be far from comprehensive, instead highlighting a few of the issues related to each of these groups that have played a significant role in recent scholarship.


6.1 Women in Biblical Law

Scholarship on women in biblical law has focused on a variety of areas, including marriage, divorce, widowhood, cultic practices, vows, inheritance and property ownership, and numerous topics related to sexual behavior, including premarital sex, adultery, incest, rape, bestiality, and prostitution. The latter often reflect a concern with controlling women’s sexuality, a preoccupation that is not limited to the legal collections. The concern with controlling women’s sexuality is reflected in the biblical definition of adultery: consensual sexual relations between a married woman and a man other than her husband. The man’s marital status is immaterial.

A central subject of debate in scholarship on adultery is how much the sanctions against adultery in the legal collections reflect the reality of how adultery was treated in ancient Israel. Related to this is the question of whether some sources, such as the legal collections, are more reliable reflections of actual ancient Israelite legal practice than others (such as narrative, prophetic, and wisdom texts), and thus should be weighed more heavily. Greenberg (1960) and Paul (1970), for example, both view the biblical legal collections as accurate reflections of ancient Israelite legal practice. Both have concluded, based largely on Leviticus 20:10, Deuteronomy 22:22, and a few selectively chosen narrative texts, that in ancient Israelite law adultery, as a sin, was always considered a capital crime, and was always punished by death.

While both studies make some astute observations regarding the treatment of adultery in these texts, their limited scope gives rise to some potentially misleading conclusions (on this, see especially Jackson 1973; Loewenstamm 1980; McKeating 1979; Westbrook 1990). Even the legal collections and narrative texts reveal more variety than Greenberg and Paul concede. In Leviticus 18, adultery and all other sexual offenses are punished with karet (see Lev. 18:29), a divine cutting off of the offender’s family line through a combination of premature death and infertility, which, while likely resulting in a shortened life, is not a death sentence. In Numbers 5:27–28, the woman guilty of adultery is punished with infertility and communal shaming behavior (becoming a curse among her people). While adultery is punished by death in some of the narrative texts, in others it is punished by divine wrath in the form of plagues which do not appear to be lethal (e.g. Gen. 12:17) and by the loss of birthright (e.g. Gen. 49:3–4).

Phillips (1970, 1973, 1981, 1982), like Greenberg and Paul, contends that adultery in ancient Israel was a capital crime, but because he takes into account a wider variety of texts, his conclusions are more nuanced. Based on the biblical evidence, he traces a historical trajectory in sanctions against adultery in ancient Israel. Up until the time of the deuteronomic reforms, adultery was a capital offense, but only the man was punished by death, since only men came under the jurisdiction of criminal law. Women fell under the jurisdiction of family law, so the punishment of the woman was left to her husband. This is reflected in the use of the singular mot yumat in Leviticus 20:10 (Phillips sees the specification that both parties are to be executed as a later addition), in the adultery narratives in Genesis 12, 20, and 26 and 2 Samuel 11–12, in which God only punishes the adulterer, while the woman is not subject to any punishment, and in prophetic texts such as Hosea 2:4 and Jeremiah 3:8, in which adulterous wives are punished with divorce. Then the deuteronomic reforms took the punishment of wives out of the realm of family law and made women subject to criminal law, as reflected in Deuteronomy 22:22, in which both the woman and man are sentenced to death for adultery. Phillips detects another shift in the post-exilic period, when the penalty for adultery becomes karet (which he sees as exclusion from the community), as reflected in Leviticus 18:20.

In contrast, McKeating (1979, 1981) rejects both the idea that the biblical evidence reflects a discernible historical trajectory of sanctions against adultery within ancient Israel and that adultery was generally considered a capital crime. He observes that while there are instances in biblical literature where people are faced with the threat of the death penalty for adultery, there are no examples of it actually being applied. Even Tamar in Genesis 38:24 is spared after she is sentenced. Texts from Proverbs (e.g. Prov. 2:16–19; 5:3–23; 6:20–35; and 7:1–27) indicate that sometimes the husband had a choice in how both parties were punished for adultery. He suggests that death perhaps was a maximum sentence, which the husband might press for if he wished, and that the laws in Deuteronomy (D) and the Holiness Collection (H), Deuteronomy 22:22 and Leviticus 20:10, reflect an attempt to take adultery out of the arena of family law and make the death sentence mandatory. Yet these D and H attempts at reform appear to have been at most only partially successful, since these laws date to the same time as prophetic and wisdom texts which present a wide variety of punishments, including infertility, divorce, financial penalties, loss of reputation, public humiliation, and facing the wrath of the cuckolded husband as appropriate for adultery. McKeating concludes that while the death penalty may have been used for adultery, it was not always used, and the biblical evidence indicates that it wasn’t used very often. McKeating makes a compelling case that most likely in ancient Israel a variety of societal sanctions, both formal and informal, combined sometimes with the threat of divine punishment, were employed against adultery (similarly Jackson 1973 and Westbrook 1990).

Another issue related to women in biblical law that has inspired much debate concerns the subject of rape. First, there has been some debate over whether there is a specific term or combination of terms that denotes rape in the Hebrew Bible. Several scholars (e.g. Edenburg 2009; Gordon and Washington 1995; Magdalene 1995; Scholz 2000, 2010) have interpreted the term inah in sexual contexts as denoting rape. However, while inah is used in sexual contexts that are coercive in several instances (Deut. 22:28–29; Judg. 19:24; 20:5; and 2 Sam. 13:12, 14, 22, 32), it cannot simply be correlated with rape. Not only are there depictions of sexual coercion in the Hebrew Bible where the term is not used (Deut. 22:25–26 and Judg. 19:22, 25), but also there are sexual contexts in which inah is used which do not involve coercion (Deut. 22:23–24, in which the authors assume the sex is consensual because the woman did not cry out for help). When one considers all of the cases in which inah is used, it appears that the term denotes debasement or a lowering of status in both sexual and non-sexual contexts (see, e.g., the discussions of Bechtel 1994; Berlin 2009; Brenner 1997; Frymer-Kensky 1998; Pressler 2001; Washington 1998; and especially van Wolde 2002). Since there is no one term or combination of terms in biblical Hebrew that denotes rape, the question of whether a sexual act is consensual or not must be determined on a case-by-case basis based on context (on how to make such a determination, see Bechtel 1994). While in some cases there is a general consensus about whether a sexual act was consensual or not consensual, there are other cases where opinion has been more divided (the interpretation of Gen. 34:2 has been the subject of especially heated debate).

Second, the question has been raised as to whether it is even appropriate to use the term “rape” as we understand it in the context of biblical texts. Pressler (2001), in her study of sexual violence in deuteronomic law, observes that in modern legal and dictionary definitions of rape, the essence of the crime is that the victim has not consented to the sexual act. She contends that if the woman’s lack of consent is irrelevant to the nature and gravity of the offense, then it can’t be called rape, even if the sex is non-consensual. She observes that in both Deuteronomy 22:25–27 and 22:28–29 the sex is non-consensual (on Deut. 22:28–29 as a case of non-consensual sex, see Anderson 2004; Berlin 2009; Lipka 2006; Pressler 1993, 2001; Rofé 1987, among many), yet while the welfare of the violated woman is taken into account, her lack of consent is irrelevant in terms of defining the nature of the offense and the severity of the punishment. The offense is not even considered against the woman in these cases, but against her male guardian(s). These texts view female sexuality as male property, and sexual violation of a woman as an invasion of male legal and social claims (similarly Anderson 2004; Brenner 1997; Gravett 2004; Kawashima 2011; Washington 1998). Because in these cases the woman has no claims over her own sexuality and whether the sex was consensual or not is immaterial to the outcome of the case, Pressler (2001) concludes that the concept of “rape” as understood in modern legal systems is absent from biblical literature (similarly Brenner 1997).

Pressler makes some excellent points about how the authors of those particular deuteronomic laws viewed female sexuality. However, the conclusions we can draw from this evidence is limited. We cannot assume that the view toward women in these laws are representative of the view toward women held by all biblical authors. We certainly can’t conclude from one set of laws from one legal collection that a concept is absent from biblical literature. If one looks beyond the legal collections, one finds other biblical texts whose depictions of sexual assault reveal an understanding that such acts are a violation of a woman’s will and her personal autonomy, and that they were deeply damaging and traumatizing to the victim. The clearest example is 2 Samuel 13, in which Tamar is depicted as actively resisting Amnon’s sexual advances, both verbally and physically, and as being devastated by the sexual assault. Corroborative evidence is provided by Ezekiel 16 and 23, in which a vengeful YHWH punishes his metaphoric wife by sending her former lovers, who are now her enemies, to sexually assault her. These and other prophetic texts in which a vindictive YHWH uses sexual assault and humiliation to punish his “wife” Israel (e.g. Jer. 13:22, 26; Hos. 2: 5, 12) only make sense if both the authors and the intended audience understood the impact that such acts of violation would have on the woman (on this, see Weems 1995). These texts demonstrate that at least some biblical authors and their audiences did understand that a woman could be sexually violated against her will, and it did appear to have an impact on how they viewed the nature of and gravity of the offense (though see Kawashima 2011 for a different view).


6.2 Children in Biblical Law

Scholarship on children in biblical law has explored numerous subjects, such as the age of legal maturity and how expectations of children’s behavior changed as they reached different developmental stages, how much control parents had over their children’s behavior, what behavior was considered deviant in children and how that deviant behavior was handled, matters of inheritance and disinheritance, social welfare measures regarding fatherless children, how much sexual control a father had over his daughters, and matters related to adoption. One of the central expectations of children was obedience and respectful behavior toward their parents, reflected in the Decalogue exhortation to honor (k-b-d) one’s father and one’s mother (Exod. 20:12; Deut. 5:16) and reinforced in numerous passages in Proverbs (1:8–9; 6:20–21; 13:1; 20:20; 23:22; 30:17). Filial disrespect is a capital crime in all three of the main legal collections. Exodus 21:15 sentences to death a child who strikes either of his parents, and both Exodus 21:17 and Leviticus 20:9 sentence to death a child who treats his parents with contempt (q-l-l in the Piel; see Brichto 1973 on q-l-l as the opposite of k-b-d).

Deuteronomy 21:18–21 has inspired some discussion related to its intent, the nature of the charges against the son, and why such behavior is deemed worthy of stoning. Some (e.g. Blenkinsopp 1997; Patrick 1985; Stulman 1990, 1992; Tigay 1996) see this law as part of an attempt by the deuteronomist to curb the unlimited power of the paterfamilias, placing limitations and safeguards on his authority so that he can no longer act unilaterally in domestic matters. However, Pressler (1993) observes that while Genesis 38:24 and 31:32 provide some evidence that at one point the family patriarch could sentence his dependents to death, those are both very old texts, and there is no evidence that by the period when D was written this was still the case. Moreover, the rhetorical thrust of the law is not focused on curbing the father’s power, but rather on the gravity of the son’s offense and the importance of filial respect and obedience toward one’s parents.

There have been different ideas about the nature of the charges against the son. Bellefontaine (1979) contends that Deuteronomy 21:18–21 is a combination of what was originally two different laws, one involving how a family got rid of an incorrigible son and the other dealing with how a community purged itself of dangerous social deviants. While this could be the case, such an explanation is unnecessary, and thus should probably be rejected (similarly, Burnside 2003; Hagedorn 2000; Marcus 1981; Tigay 1996). Marcus (1981) identifies two distinct sets of accusations (first, that he is disloyal and defiant, and second, the he is a glutton and a drunkard), which he sees as interrelated in a causal relationship. Together, he contends, they provide a classic portrait of an antisocial personality. Yet it seems more likely that the description in verses 18–20 is a general way of expressing deviant and insubordinate behavior typical of a rebellious son (see Burnside 2003; Patrick 1985; Rofe 1987; Stulman 1990, 1992; Tigay 1996), rather than a list of discrete offenses.

As Berlin (2009) and Frymer-Kensky (1998) have observed, there is a noteworthy contrast between behavior that is considered wayward by sons and that which is considered wayward by daughters in the legal collections, and this reflects the differing expectations of each sex. When a daughter engages in wayward behavior, the case involves sexual promiscuity. In Exodus 22:15–16, an unbetrothed daughter has consensual sexual relations with a man without her father’s permission. In Deuteronomy 22:23–24 a betrothed woman is caught with her lover, which seems to be considered a case of compound adultery, a violation of her future husband’s rights, and an act of insubordination against her father, under whose authority she still lives (on this, see Frymer-Kensky 1989; Pressler 1993; Stulman 1992), and Deuteronomy 22:20–21 concerns a woman found not to have been a virgin upon marriage. Leviticus 21:9, in which a priest’s daughter engages in z-n-h, can also be considered here, since z-n-h as a verb in this context denotes sexual promiscuity, not prostitution (see Bird 1989 for an in-depth study of the stem z-n-h). In each of these cases, the nature of the daughterly deviance is engaging in premarital sexual relations, which is directly related to the general expectation reflected in biblical texts that young women still living in their father’s household would be virgins when they married.

While none of the texts present daughterly premarital sexual promiscuity in a positive light, there is variation as to how seriously the matter is viewed. At one end of the spectrum are those texts in which a young woman who loses her virginity out of wedlock is subject to reduced value on the bridal market (Exodus 22:15–16) or possibly divorce, if her husband finds out after they have been married (the situation implied by Deuteronomy 22:13–19), but the matter is largely seen as between the woman, her current or future husband, and her father. At the other end of the spectrum are those texts in which such behavior is considered a capital crime (Lev. 21:9; Deut. 22:20–21, which is most likely a later addition to vv. 13–19; see Rofe 1987; and Deut. 22:23–24). The diversity of views regarding the severity of the matter reflected in the legal collections is not surprising. This sampling accurately reflects the larger body of biblical texts that touch upon the issue of daughterly premarital sexual promiscuity, in which there are varying opinions about how serious a matter such daughterly infractions are.

Several scholars (e.g. Berlin 2009; Fleishman 2008; Frymer-Kensky 1998; Pressler 1993; Rofé 1987; Stulman 1990, 1992; Tigay 1996) have observed the similarity of the crimes of the wayward and defiant son in Deuteronomy 21:18–21 and the unchaste daughters in Deuteronomy 22:20–21 and 22:23–24, in that all involve children who are guilty of insubordination to parental authority. In all three cases, the child is sentenced to death by stoning, a punishment D reserves for acts that pose a grave threat to the welfare of the entire community (see Finkelstein 1981; Fleishman 2008; Frymer-Kensky 1989, 1998; Tigay 1996). In the construction of society created by D, the behavior of unruly children is a public issue, because it undermines the social order that YHWH demands of the community. Disregard for parental authority threatens the stability of the family, which in turn threatens the integrity of the community, since without the strong foundation that stability of the family provides, society as a whole will collapse (see Frymer-Kensky 1998; Pressler 1993; Stulman 1990; Tigay 1996).

A large part of the difference in expectations of male and female children, as well as which behaviors are considered problematic, relates to how long the child was in the household. Daughters left the paternal home when they got married, and from that point on they came under the authority of their husbands. Daughterly disobedience centers around trouble a woman could get into in her youth (thus the focus on sexual promiscuity, which would endanger a daughter’s marital prospects). Sons, on the other hand, remained part of the bet av and under the authority of their father until his death. Not only were they responsible for taking care of their parents when they were elderly, but they were also expected to act in accordance with their father’s wishes well into adulthood. Disobedience of male children thus covers behaviors ranging from adolescence well into adulthood, and includes challenging parental authority, showing disrespect toward the parents, acting abusively toward them, and not acting in a manner befitting someone who was supposed to take over responsibilities of the household upon the father’s death.

Many scholars (see, e.g., Blenkinsopp 1997; Brichto 1973; Callaway 1984; Frymer-Kensky 1989; Hagedorn 2000; Marcus 1981) do not see a close correlation between the content of the legal collections regarding punishment for filial disobedience and actual ancient Israelite legal practice. They believe that these laws were never intended to be carried out, but were more utopian in nature, statements of ideals (see Burnside 2003 for an argument to the contrary). The purpose is both to deter such undesirable behavior in children and to underscore the importance of fulfilling filial duties, expectations, and obligations.


6.3 Slaves in Biblical Law

The subject of slaves in biblical law has inspired scholarship on topics such as the status of slaves within the household, how the laws attempt to find a balance between the rights of slaves as people and their status as property, the difference in treatment between Israelite slaves and foreign slaves and between male and female slaves, the status of the wives and children of slaves, the assault and killing of slaves, the handling of escaped slaves, the matter of slaves owning slaves, restrictions against the reselling of slaves, guidelines regarding the treatment of “slave wives,” and laws regarding the emancipation of slaves. Each of the three major pentateuchal legal collections has its own manumission law for Israelite debt slaves, and some of the most interesting scholarly debate regarding slaves in biblical law over the past few decades has revolved around the question of the relative dating and relationship between the manumission laws, especially since this conversation has been integrally connected to attempts by scholars to construct a compositional history of the Pentateuch, and thus has had a significant role in a much larger debate going on in the field as a whole.

The standard source critical model regarding the development of the manumission laws that was generally accepted until recently is that the Covenant Collection (CC) laws (Exod. 21:2–6, 7–11) were the earliest, followed by D (Deut. 15:12–18), which builds upon them. Like CC, D provides for manumission in the seventh year, but explicitly includes both male and female slaves in its manumission laws and also adds the provision that slaves do not leave empty-handed. H (Lev. 25:39–55), which insists that an Israelite who sells himself to another Israelite not be regarded as a slave but instead as a hired laborer, and includes a provision for the manumission of all Israelite “laborers” every jubilee year, has been seen as the last in the sequence, building upon the other two. Lately, though, there have been several challenges to that model.

A significant challenge to the traditional model is proffered by those who contend that CC is later than both D and H. The most vocal proponent of this view, Van Seters (1996, 2003, 2007), contends that CC was written by the Yahwist for the exilic community in Babylon. He asserts that CC is influenced by and builds upon both D and H, and is also influenced by the Laws of Hammurabi, which the Yahwist author was exposed to during the Exile. While the theory is intriguing, it is not necessarily convincing. For one thing, as Wright (2004) notes in his review of Van Seter’s book, CC is much shorter than the other legal collections, the individual laws tend to be briefer, and CC is often silent on issues that are covered by D and H. This is the opposite of what one would expect if CC is building upon and responding to D and H. He also observes that while it is possible to see CC as responding to the Laws of Hammurabi or to D and/or H, it is not possible, given its content, to see it as a response to all three sources at once.

Moreover, in the past few decades, several scholars (e.g. Jackson 1988, 2000, 2005; Levinson 1997, 2005, 2006; Lohfink 1996; Otto 1999, 2004; Stackert 2007) have provided compelling evidence that the D manumission law only makes sense as a conscious revision and reworking of the CC law, and that the reverse is implausible. Currently, the vast majority of scholars agree with this conclusion. Several scholars (Japhet 1986; Leuchter 2008; Levinson 2005, 2006; Milgrom 2001; Schenker 1998; Stackert 2007; Wright 2009) have also provided persuasive evidence that the manumission laws in H are dependent on the manumission laws in CC. Less clear is the relationship between D and H. Most (but not all) scholars see a direct literary relationship between them, but there is disagreement over the direction of that dependence.

Those who believe that H predates and influences D (e.g. Japhet 1986; Knohl 1995; Milgrom 2001) contend that H reworks and revises the CC manumission law without any influence from D, and then, in turn, D reworks the H manumission law. However, Levinson (2006) observes that it would be odd for H to ban slavery of Israelites (Lev. 25:39) and then for D (which, like CC, uses eved to refer to a Hebrew slave) to later reinstate it. He also demonstrates that while there is nothing in the D manumission law that is clearly dependent upon the H law, certain terminology and phrasing in the H manumission law reveals that it is dependent on and reworks the D one. Moreover, what makes H distinctive (the idea of the Jubilee and that Israelites cannot be slaves) is simply absent from D, so the logical conclusion is that D was not familiar with H and thus predates it (see also Leuchter 2008 and Stackert 2007, both of whom make a very convincing case for H’s dependence on D). Thus, despite some recent challenges, the traditional model still holds firm.

Another fertile area for scholarship has been questions that arise in relation to Exodus 21:7–11. Most scholars agree that the daughter in this case is sold for sexual and/or reproductive purposes, but there are varying views on what the status of the daughter is in comparison to other female slaves and in comparison to free wives and concubines within the household, and as to why she is not released after six years. Another question that arises related to this law is whether the manumission law in Exodus 21:2–6 only applies to male slaves, or if it also applies to female slaves who do not fall into the category described in verses 7–11.

Some (e.g. Chirichingo 1993; Sarna 1991; Sprinkle 1994; Tosato 1982) have contended that the daughter sold by her father into slavery in Exodus 21:7–11 is not released after six years because the intent is for her to marry either the man who purchased her or his son. There is no need to free her, since she attains the status of a free wife once she marries the man or her son. However, Pressler (1998) points out several indications that the daughter in Exodus 21:7–11 retained the status of a slave. First, she is referred to as an amah, not an ishah. Second, she is described as sold, not given in marriage. The man who purchases her is called her adon, master, not baal, husband. Also, if he doesn’t do right by her, he has to let her go free, which is language associated with manumission of slaves, not with divorce. She is not freed after six years the way other slaves are because she has been sold for sexual and reproductive purposes, though Exodus 21:8–11 does offers her some protections (similarly Westbrook 1998).

Pressler (1998) contends that verse 7 presents an exception to the law of manumission in verses 2–6 (though a large exception, since generally young women sold by their fathers into slavery would be purchased for sexual and reproductive purposes), and that other female slaves would go free after six years. She suggests that in Exodus 21:2 eved ivri may have been a case of the masculine singular being used generically, and that it could implicitly include bondswomen (as is the case in Jer. 34:14 and Lev. 25:39). She notes that Exodus 21:3 seems to assume that if a man who is married is forced into bondage, his wife goes into bondage with him, and six years later, she is freed with him. There are also categories of women other than those in verses 3 and 7 to whom the provisions for the seventh-year release of freeborn slaves would apply, such as widows, abandoned wives, and other females deprived of male protection and support who may have ended up being forced to sell themselves into slavery. Moreover, in other biblical laws it is clear that both slave men and women are released, and the same holds for comparable ancient Near Eastern texts.

However, Jackson (2000) observes that even though there is evidence that the termination of debt slavery after six years applied to both men and women, and that the masculine singular eved can sometimes be used generically to include both male and female slaves, Exodus 21:3–4 refers to the wife of the slave, which means the slave in verses 2–6 is assumed to be a man. Jackson suggests that Exodus 21:2–6 and 7–11 refer to parallel situations in that they both are about slaves who are used for sexual and reproductive services (in the case of male slaves, they are used to breed more slaves). According to Exodus 21:2–11, if a male debt slave is used for such services, he is still released after six years. However, the situation is different for the female slave used for sexual and reproductive services. She experiences a permanent change of status and thus remains a slave and is not released. Jackson contends that this set of laws only refers to very specific circumstances and ordinary debt slavery was not the concern of Exodus 21:2–11. Women who became slaves who were not designated for sexual or reproductive purposes went free after six years.

Finally, there is the question of how much the manumission laws in the biblical legal collections reflect the reality of how slaves were treated under ancient Israelite law, and what the relation was between the two. Many scholars (e.g. Lemche 1976; Leuchter 2008; Levinson 2006; Stackert 2007; Westbrook and Wells 2009) do not see a close relation between the manumission laws in the legal collections and actual ancient Israelite legal practice, based on evidence provided by other biblical texts. Most significantly, there is no evidence that the pentateuchal manumission laws were ever put into practice, while there is evidence that they were not. It is evident from Jeremiah 34:8–16 that slaves were not released after six years’ service, at least in Jeremiah’s time. The authors of Leviticus 25 also seem unaware of any term limits on debt slavery, since if debt slaves were in fact being released after six years of service, the jubilee law would be unnecessary (as noted by Westbrook and Wells 2009).

We do know that kings in the ancient Near East did occasionally decree the manumission of debt slaves, often along with a general cancellation of debts and the return of pledged or sold property, usually either as a display of amnesty at the beginning of their reign or because of a crisis, such as famine or war. It probably was not a common occurrence. The one case from ancient Israel that we have a record of where a king granted such an amnesty was during the reign of Zedekiah, when, according to Jeremiah 34:8–16, the king made a covenant with the people to release all their Hebrew slaves. At the time, Jerusalem was under siege by the Babylonian army, and thus it may have been motivated by the need either to quickly get more troops to fight the Babylonians or to avoid having to feed the slaves during a siege when resources would get scarce (on this, see Jackson 2000; Lemche 1976; Weinfeld, 1995; Westbrook 1991). Nehemiah 5:1–13 describes another general amnesty for enslaved debtors, taken on by the people at the instigation of Nehemiah, during the Persian period. It seems that both Zedekiah’s and Nehemiah’s edicts were unique events.

Westbrook and Wells (2009) point out that such decrees must be unpredictable in order to work. If the timing of a general debt release or manumission of all slaves was predictable, for example, no one would offer credit or accept a fellow Israelite’s offer to sell himself into slavery once it came close to the release date (a problem acknowledged by D). This is another reason the pentateuchal sabbatical and Jubilee laws were likely never implemented. Pragmatically speaking, such a system would never work. Even the release of the debt slaves under Zedekiah didn’t work. Jeremiah 34:10–11 informs us that the owners subsequently re-enslaved their debt slaves, presumably after the threat of siege was over. The sabbatical and jubilee laws may have been a reaction to exactly such scenarios, but they were likely a reflection of a utopian vision, how these authors thought things ideally should be, rather than how they actually were or realistically could be.


6.4 Foreigners in Biblical Law

Scholarship on foreigners in biblical law has focused on areas such as views toward intermarriage, the extent to which different classes of foreigners were included in or excluded from social and religious life in various periods, and differences in legal status between native Israelites and different classes of foreigners. One of the central areas of scholarly focus regarding foreigners in biblical law has been the identity and status of the ger. The ger has a unique status among foreigners in that he or she is an outsider who is to some extent integrated into the community, though the extent to which the ger is integrated varies among the legal collections. Since there are laws pertaining to the ger in each of the main legal collections the Pentateuch, the laws regarding the ger, like the slavery manumission laws, have played a role in the discussion of how the pentateuchal laws evolved.

Two of the most influential early studies on the ger are those of Bertholet and Meek. Bertholet (1896), the first to thoroughly investigate the status of the ger in biblical texts, identified a shift in the meaning of the term ger over time from non-Israelite resident alien to proselyte. Meek (1930) identified several stages in the shifting meaning of the term ger, tracing the term’s evolution from immigrant (Hebrew living in a foreign land) in Yahwist and Elohist sources, to resident alien (for Meek, a member of the recently defeated indigenous Canaanite population) in D, the CC and some passages in the priestly source (P), to proselyte (whose status has become equal to the native born) in H and the other P passages. The work of both Bertholet and Meek on the ger remains influential, though some of their ideas have fallen out of favor. The majority of scholars now agree that the gerim in the pre-monarchical period were not identified with members of the recently defeated indigenous Canaanite population and many (but not all) reject the idea that the ger in H/P was a proselyte. Contemporary scholarship has focused on the question of what the identity and status of the ger was within each of the biblical legal collections, and how the ger laws in the various legal collections relate to one another. While most scholars trace a development of the biblical ger laws from CC to D to H, there are also proponents of other options.

The vast majority of scholars (e.g. Achenback 2011; Albertz 2011; Awabdy 2014; Milgrom 2000; Nihan 2011; Otto 1999; Schweinhorst-Schönberger 1990; Van Houten 1991, among many) view the CC laws concerning the ger (Exod. 22:20 and 23:9, 12, which concern protecting the ger from maltreatment and including the ger in the Sabbath day of rest) as the earliest. There is also general agreement that the D ger laws (Deut. 14:21, 29; 16:11, 14; 24:20–21), which are concerned with integrating the ger into the community (to an extent) both socially and religiously and with providing for the ger as one of the personae miserae, often grouped with the widow and fatherless (and sometimes the Levite), are based on and build upon the CC ones (Bultmann 1992, who rejects the idea of CC as a relatively early, unified work, is a noteworthy exception).

There has been some debate over the identity of the ger in D. Bultmann contends that the ger was a native Judahite who was part of a class of free, landless people living at the subsistence level who served as temporary workers for landowners and relied on charitable support in order to survive (somewhat similarly, Na’aman 2008, who identifies the ger as a Judahite refugee who was forced to relocate by Sennacherib’s campaign). Evidence in favor of identifying the ger as a native Judahite is his inclusion in the festivals of Weeks and of Booths (Deut. 16:9–15) and in the day of Sabbath rest (Deut. 5:12–15), and the contrast drawn between the ger and the nokhri in Deuteronomy 14:21. This theory has its merits, but it is ultimately unconvincing. The inclusion of the ger in the day of rest and the harvest celebrations doesn’t necessarily indicate that the ger was a Judahite, since slaves were also included in each of these, and while some slaves were Judahite, others were foreigners. The contrast between the ger and the nokhri in Deuteronomy 14:21 seems to be between two classes of foreigners. If the ger were a native Judahite and part of the cultic community, the ger would not be able to eat the meat from a ritually impure carcass, since the ger too would be part of the “holy people.” Yet in D the ger is not bound to the cultic dietary laws any more than the nokhri is. Moreover, the call to have empathy toward the ger because “you were gerim in the land of Egypt” in Deuteronomy 10:18–19 doesn’t make sense if the ger is a native Judahite.

The same issues arise for those who identify the ger in D as part of a wave of immigrants who came to Judah from the Northern Kingdom after the fall of Samaria in 721 bce (e.g. Cardellini 1992; Cohen 1990; Kellerman 1975; Ramírez Kidd 1999). They contend that this surge of Israelites from the north is reflected in D’s attempt to give the ger rights and duties similar to native Judahites (in contrast to the nokhri), while maintaining a distinction between the two populations, in part because the religious practices of the northerners were viewed with suspicion, and thus the difference in treatment between the ger and the native population in some cultic matters. But this theory does not explain why the Judahites would be encouraged to give the gerim ritually impure carcasses to eat, since presumably they still would be considered part of the “holy people,” even if their religious practices were viewed with suspicion. Moreover, Deuteronomy 10:18–19 would not make much sense if the ger were an Israelite.

The most likely option (see, e.g., Awabdy 2014; Joosten 1996; Nihan 2011; Tigay 1996; Van Houten 1991; Weinfeld 1972; Zehnder 2005) is that the ger in D (and, for that matter, in CC) is a person of foreign origin who has taken up residence in the land. Given the concerns reflected in CC and D, most gerim at the time these texts were written were probably refugees from neighboring countries who sought to escape war, famine, or other unfortunate circumstances. CC focuses on protecting the ger from abuse, while D attempts to support the ger and integrate the ger into the community to an extent both socially and religiously, while still making a clear distinction between the ger and the native population.

H is similar to CC in its concern with protecting the ger from maltreatment (Lev. 19:33–34) and, like D, it includes the ger among the personae miserae who rely on social welfare measures to survive (Lev. 19:10; 23:22, though it seems from Lev. 17:8–9; 22:18–19; and 25:47–54 that some gerim were no longer in need of such measures). However, unique to H is the insistence that the ger must abide by all the purity laws that relate to preserving the purity of the land and the holiness of the sanctuary (e.g. Lev. 17:10–16; 18:26; 20:2), just like a native Israelite. As many (e.g. Achenback 2011; Joosten 1996; Milgrom 1990, 2000; Nihan 2011; Ramírez Kidd 1999; Weinfeld 1972; Zehnder 2005) have noted, because of H’s conception of and concern for holiness, everyone residing in the land, including the ger, must do their part to avoid desecrating the sanctuary or polluting the land.

There are varying theories on the identity of the ger in H. Some (e.g. Bultmann 1992; Kellerman 1975), following Bertholet, identify the ger in H as a proselyte. Yet while the term ger did essentially become synonymous with a proselyte in the late second temple period, there is no evidence of such a conception in the writings of the Hebrew Bible (on the problem with interpreting the term ger as a proselyte in H, see Albertz 2011; Joosten 1996; Nihan 2011; Zehnder 2005). Van Houten (1991) identifies the ger as part of the population who either remained in Judah or relocated to Judah from Samaria during the Exile, both of whom the returning exiles viewed as impure, and thus they had to undergo a purification ritual to be fully accepted as part of the covenant community. However, if this were the case, it is difficult to explain why the only purity requirements expected of the ger were those that prevented the pollution of the land by those residing within it.

The most likely option, advocated by many (e.g. Achenback 2011; Albertz 2011; Joosten 1996; Milgrom 2000; Nihan 2011; Ramírez Kidd 1999) is that the meaning of the term ger in H is the same as that in CC and D: a foreigner who has taken up residence in the land. While integrated to a large extent into the community, the ger in H still retains a distinct legal, social, and religious status. If he wishes, the ger is invited to make sacrificial offerings and participate in the cultus (e.g. Lev. 17:8; 22:18–20), as long as he follows the same priestly guidelines as the native population among whom he dwells. But unlike the native population, participation within the cultus for the ger is optional.

There is some debate over the relationship between the H and D ger laws. While many (e.g. Achenback 2011; Albertz 2011; Awabdy 2014; Bultmann 1992; Nihan 2011; Schweinhorst-Schönberger 1990; Van Houten 1991) view the H ger laws as dependent upon the D laws, there are other views. One of the most compelling is that of Awabdy (2014), who, following Weinfeld (1972) maintains that D and H reflect two independent, parallel traditions, based on numerous lexical and thematic disparities. He contends that on the one hand, D and H overlap too much in the concerns they share to be able to trace an evolution in the ger’s status from one to the other, and on the other, where they differ reflects a contrast in the view of the ger in D and H, rather than a progression. Awabdy makes an impressive case, and it is possible that the D and H ger laws developed independently of one another. Yet there is good reason to see the H ger laws as building upon not only upon the CC ger laws but also upon the D ones. For one thing, as Albertz (2011) and Nihan (2011) observe, there are verbal correspondences between the two that appear to go beyond having similar ideas (e.g. Lev. 19:33–34 urges the native population to “love” the ger, using language identical to that in Deut. 10:18–19). Albertz also points out that the H commandment to leave the poor and the ger not only the second harvest but also the corn from the edges of the field (cf. Lev. 19:9–10; 23:22) seems to build upon and go a bit beyond Deuteronomy 24:19–22. Given the evidence, it seems that the most likely historical trajectory of the ger laws is CC, D, and, finally, H, as advocated by the majority of scholars discussed.


6.5 Conclusion

There is still a lot we do not know about women, children, slaves, and foreigners in biblical law, and much yet to be resolved about how the evidence that we do have relates to the reality of law as it was practiced in ancient Israel. Some questions will likely never be definitively answered due to lack of conclusive evidence, such as whether women were able to initiate divorce (despite the admirable efforts of Blenkinsopp 1997; Collins 1997; Jackson 2011; Lipinski 1981; Marsman 2003). Yet there remain many questions about the treatment of these groups within biblical law that offer promising avenues for future research.

While many women were part of a household in which they were subordinate to the paterfamilias, there are also references in the Bible to women who live independently and who have their own house and property. The question of what the legal status was of these women who were heads of their own household and how much legal power and autonomy they had is still very much open for exploration. Some excellent studies have looked into circumstances under which daughters and widows in ancient Israel become owners of property either through inheritance or bequest (e.g. Ben-Barak 2006; Hiers 2009), raising new questions regarding the ownership and management of property by women, especially as it relates to the matter of female economic autonomy.

While it seems likely that the laws sentencing children to death for disobedient and disrespectful behavior toward their parents were likely utopian in nature and not a reflection of actual legal practice, the question of how filial deviance really was punished in ancient Israel invites further exploration. Somewhat related to this is the question of what, if any, the limits were of the paterfamilias’ authority over the members of his household, both generally and more specifically in terms of disciplinary action for wayward behavior.

There are many matters related to the treatment of slaves in biblical law that have yet to be fully resolved, including under what circumstances slaves would inherit property, whether the attempt of the biblical laws to find a balance between the rights of slaves as people and their status as property was an accurate reflection of a challenge faced by lawmakers in ancient Israel or was more of a reflection of ideals, and what the difference was in legal status between Israelites slaves and foreign slaves. The case of the female war captive taken as a wife in Deuteronomy 21:10–14 raises questions about the legal status of foreign women in these circumstances and what the status of such a woman and any children produced by the union would be once her husband, no longer desiring her, set her free.

There are still questions that remain unanswered about the status of gerim, such as how integrated these foreigners really were and whether they could ever be fully accepted into the covenant community. Recent studies that have focused on identity and otherness in biblical texts (see, e.g., the collection of essays in Ben Zvi and Edelman 2014) have provided valuable insights that may help shed light on this and other subjects related to foreigners and biblical law, such as views toward intermarriage. These studies, as well as several recent works that have focused on the mass dissolution of marriages with “foreign” wives during the time of Ezra and Nehemiah (see, e.g., Becking 2011; Dor 2006; and the collected essays in Frevel 2011) raise new questions regarding who was perceived as foreign, how marriage to those considered foreign was viewed, and what the legal status was of the children of these marriages.

Questions related to the legal lives of these groups will continue to inspire research that attempts to fill in the many gaps in our knowledge. Studies that have used comparative evidence from Israel’s ancient Near Eastern and Mediterranean neighbors have contributed a substantial amount to our understanding of the treatment of each of these populations both within biblical law and in ancient Israelite legal practice, and will continue to do so. There is also much that has been gleaned in recent scholarship from the application of interdisciplinary approaches to the field. Insights from disciplines such as sociology, anthropology, psychology, feminist studies, ethnicity studies, and literary studies will continue to make a valuable contribution to our understanding of how these populations are viewed and treated within biblical law. While we will never be able to answer all of the questions we have about the legal status of these populations in ancient Israel, there is still much left to discover.
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Chapter 7

Ritual Law

Sacrifice and Holy Days


Aryeh Amihay





The primary form of celebration in ancient Israel was through sacrifice. The juncture of time, place, and performance was the gestation arena of the development of Israelite ritual and theology. The discussion will therefore begin with an elucidation of distinct times and then proceed to examine the sacrificial system. The concluding comments on legalism and the priestly legacy in the Jewish tradition apply to both topics independently and in unison.


7.1 Sabbath


The Sabbath law is probably the oldest ritual law documented in the Pentateuch, being the only positive ritual commandment among the Ten Commandments (Exod. 20:8–11). Noth sees in the invocations to “Remember” (Exod. 20:8) and “Keep” (Deut. 5:12) evidence that in its original form the Sabbath did not include public rituals (Noth [1959] 1962: 164). This is further supported by the anonymous husband’s surprise in 2 Kings 4:23, upon learning that his wife is going to consult the seer: “but it is neither a New Moon nor the Sabbath!” The clairvoyant of pre-classical prophecy was not so much a religious leader but rather a doctor or counselor (following Durkheim’s distinction of magic and religion, Durkheim [1912] 1995: 39–42). In this context, it should be understood that the import of the visit is not a ritual one, comparable to Jews going to the synagogue on the Sabbath in later generations. Rather, the woman is actually using the resting day to run errands. In sum, the positive commandment to keep the Sabbath was initially expressed primarily by observance of its prohibitive commandment, to cease from all labor (Exod. 20:10; 31:14–15; 35:2; Lev. 23:3; Deut. 5:14).


7.1.1 Origins, Etymology, and Rationale

The origin of the Sabbath divides into three major questions: etymology, the weekly-based calendar, and taboos of the seventh day. The legacy of Mesopotamia is apparent in the significance of the number seven for the calendar, but attempts to connect the Full Moon festival, šapattu, as a precursor to the Sabbath have not gained consensus. It is more commonly accepted that “the Sabbath is an original Israelite institution” (Levine 1989: 261), with skepticism voiced even in regard to a seven-day week in Mesopotamia (Hallo 1996: 134). Hallo stresses that the mere existence of seven-day cycles “bears no comparison with the biblical week when it occurs in isolation” (Hallo 1996: 128). Unlike various examples of cycles of seven in Mesopotamia, the Sabbath “stands out […] by virtue of its pervasiveness in biblical laws” (Hallo 1996: 127).

The question of etymology is entangled in the mystery of its origins. The two main contenders are the number seven and the Hebrew root for cessation of work, both explicitly tied with the Sabbath in the priestly account of creation (Gen. 2:2–3). Another major suggestion is the root šwb, associating its basic meaning of return with the cyclicality of the Sabbath. In his extensive survey of those and other options, Laberge questions the association of Sabbath to cessation, suggesting this theological idea may have resulted from a mistaken etymology in antiquity. He ultimately favors the Akkadian šapattu but concedes that it suffers from similar faults he found in other proposals: the doubling of the b is left unaccounted and the transformation of a full moon observance into a weekly event that is only partially related to the moon remains obscure (Laberge 1992: 202–203; cf. Propp 2006: 175–176). Childs was emphatically skeptical of the Akkadian explanation for its etymology, preferring an original derivation from the Hebrew “verbal form meaning ‘to rest, cease from work’ ” (Childs 1974: 413; contra Propp 2006: 281, who insists the verb is secondary).

The obscurity of etymology is also reflected in its double rationale: Exodus 20:11 connects it to God’s rest on the seventh day of creation, while Deuteronomy 5:15 associates the Sabbath rest with the memory of enslavement in Egypt. While the Deuteronomic version of the Decalogue is considered the later one, the similarity between the rationale in Exodus 20:11 and the Priestly account of creation in Genesis indicates that Deuteronomy (D) was the first to supplement the Sabbath commandment with a rationale, and a priestly editor appended one to Exodus 20:10 later on. The social justification of the Sabbath is not peculiar to the socially aware deuteronomistic author. It is attested in the Covenant Code (Exod. 23:12), probably the next earliest version of the Sabbath law after the Decalogue, and a major influence on D. Other than the Decalogue, D has no Sabbath law, and it is ostensibly not a major component in its doctrine. The significance of the Sabbath for the priestly legislator, on the other hand, is evident by its repeated emphasis, through a “range of types of literary activity” (Chavel 2014: 166), including Genesis 2:1–4, Exodus 31:12–17, 35:1–2, Leviticus 19:3, 30, 23:1–3, and 26:2. The variety of priestly texts on the Sabbath are a fertile ground for debate over the gradual growth of the priestly writings (Stackert 2015: 184–196).

Schwartz argues that each document has a different rationale and view of the Sabbath: J focuses on the cessation of labor, reflecting an “obedient abstinence, with all its attendant anxiety” (Schwartz 2007: 8); E sees it primarily as a day of rest, influencing D, which adds an aspect of commemoration (2007: 9–10); P is the only document to link the Sabbath with creation, and its view of the Sabbath is consistent with its worldview: since everything in the world can be divided into the sacred and the profane, time is no exception. The Sabbath for P is “a sanctum: a time belonging to God himself, not to be used by humans” (2007: 11).


7.1.2 Legal Theory and the Legislation of Time

The practice of the Sabbath erupts into history without precedent, and with obscure origins and purposes. Its novelty is twofold: on a theological level, it is marked by its consecration of time (Heschel [1951] 2005: 2–24), without linking the ritual to specific places (as is the case of pilgrimage festivals, temple cults, etc.). On a social level, it introduces the idea of a day of rest. While this paved the path toward a culture of leisure (Rakoff 2002: 35–44), the original Sabbath does not relate to it as such. The idea of sanctification of time was not initially intended for the welfare of the individual but dedicated to God. The rest on the Sabbath highlights the difference between the material and the spiritual, paralleled with the juxtaposition of the ephemeral mundane of the everyday and the everlasting, unchanging eternity of God and his domain (Tsevat 1980: 49–52). The routinization of the Sabbath therefore engenders a paradox, by disrupting the continuous cycle of time with a segment of eternity. The limitation of the Sabbath to a single day and its disruption of the routine stand in tension with what it represents. This tension may have caused some readers to overlook its meaning, but its experience is one of the hallmarks of postbiblical religions, arching the tensions of material and spiritual existence.

In its basic form as it appears in the Decalogue, the legislation of time includes both a positive and negative commandment: “six days you shall work […] but the seventh day is a Sabbath” (Exod. 20:9–10; Deut. 5:13; cf. Exod. 23:12; 31:15; 35:2; Lev. 23:3). According to Childs, the recurring repetition of the formula might suggest this is the earliest form of the Sabbath law. However, his proposal that the positive and negative formulations could have existed as independent clauses is unsubstantiated (Childs 1974: 414–415). The formulation is only intelligible in its coupling of the positive and negative clauses (on their independence of P, see Stackert 2015: 189–190). The initial clause is often overlooked, or considered a permission rather than a commandment. However, pairs of negative and positive statements in biblical law tend to serve more than a stylistic emphasis, presenting commandments alongside prohibitions (Exod. 22:24–25, 30; 23:24; Lev. 19:17–18, 35–36, 22:19–20, 30; Num. 6:5; Deut. 22:1–2). This convention presents to the reader not only the bad way to avoid but also the correct practice (Deut. 30:15–20). In the same vein, the injunction in Exodus 20:9 is not a mere permission that one may work six days but must rest on the Sabbath; it is rather a commandment to toil. This accords with admonitions against sloth (particularly in Proverbs, e.g. 6:6–10; 21:25; 24:30–34; 31:37), and also serves a theological purpose: if one is required to emulate God’s rest in the Sabbath, the weekly labor reflects God’s creation, rendering labor as a religious task (for the emulation of God as a foundation in Israelite ritual, see Klawans 2006: 56–66). The interpolated rationale for the Sabbath law by the priestly author in Exodus 20:11, together with the priestly narrative of creation, favors this interpretation and engenders a unity of law, narrative, and theology. The question over the positive commandment of labor is debated in rabbinic literature, with some sources accepting it (Mekhilta deRabbi Shimon Bar Yohai 20.9; Avot deRabbi Natan B 21), and others rejecting it. Ibn Ezra (in his shorter commentary, on Exod. 20:9, cf. his comment on Gen. 2:16) emphatically states it is not a commandment but a permission.


7.1.3 Other Pentateuchal Versions

In its various formulations in the Pentateuch, three major elements of the Sabbath law are evident: the cessation of labor, the sanctification of the day for God, and capital punishment for those who profane it. All three elements are expressed in both law and narrative: the cessation of labor is presented in the J narrative of the manna (Exod. 16:22–30). The sanctification of the day for God is presented in narrative form in P’s account of creation (esp. Gen. 2:2–3), and the capital punishment is presented in the story of the wood-gatherer (Num. 15:32–36; cf. Chavel 2014: 165–195). The heightened interest in the Sabbath in the priestly writings merits further scholarly attention on issues of dating and redaction which have not been settled (in addition to Stackert 2015, see Baden 2010), and their relation to the calendar polemic (Feldman 2009; Talmon 2004).


7.1.4 Other Biblical Developments

As Milgrom (2001: 1960) noted, the prominence of the Sabbath is attested by its mention in all genres: narrative and law, history (2 Kings 11:5–9), poetry (Ps. 92:1; Lam. 2:6), and prophecy. Some of these sources provide further statutes concerning the Sabbath: Isaiah 56:2 equates the profanation of the Sabbath with doing evil, and proceeds to entreat the foreigners and the eunuchs to observe the Sabbath with the Israelites (56:3–6; on this principle see Joosten 1996: 63–76). Isaiah 58:13 warns against doing business and idle talk on the Sabbath (Jassen 2014: 68–72), while Jeremiah 17:22–27 presents for the first time the prohibition of carrying loads outside one’s home, or into the city, since this is a form of labor (Jassen 2014: 172–189), as subsequently elaborated by the rabbis. Among the historiographic books, Nehemiah admonishes those laboring on the Sabbath in Judea (Neh. 13:15–22), especially focusing on trade on the Sabbath (Neh. 10:32).


7.2 Holy Days


The gradual development of festivals has yielded three major terms for holy days in biblical law: ḥag, a pilgrimage festival; moʻadey Yahweh, the appointed times of the lord; and miqraʾey qodeš, the sacred convocations (for the translation of the latter see Joosten 1996: 133 and Alter 2004: 643; contra Haran [1978] 1985: 291). The latter two appear as part of the priestly enterprise to offer a systematic and unified approach to the holy days (Lev. 23:2, 4). The sacred convocations are marked by the extension of the ban of labor on the Sabbath, itself a sacred convocation (Lev. 23:3), to all holy days (Exod. 12:16; Lev. 23:7, 21, 24–25, 27–28, 36; Num. 28:18, 25, 26; 29:1, 7, 12). They are also associated with sacrifice offerings peculiar to them (Lev. 23:37–38; Num. 28–29). The unifying list of the appointed times and the sacred convocations equates the three pilgrimage festivals with the Day of Blasts and the Day of Purges, both unknown outside priestly literature. They remain distinct, however, as they are not defined as a ḥag, and do not require a pilgrimage (Haran [1978] 1985: 290–292). While it is difficult to ascertain the exact development of the festivals, as they are obscured by questions of dating and literary dependence (Levine 1989: 263), it is clear that the core of the festivals in ancient Israel lies in the requirement of pilgrimage to a temple in the Covenant Code (Exod. 23:14–17), developed from the initial festival of Passover.


7.2.1pesaḥ/ḥag ha-maṣṣot

The emergence of Passover is a momentous event in the religion of ancient Israel. It is the festival par excellence, tying together national themes, sacrifice, myth, ritual, and pilgrimage. The manifold purpose and multivalent meaning of the Passover sacrifice suggest it may well have been the first institutionalized sacrifice in ancient Israel, a fact also preserved in myth, through the Exodus narrative (Exod. 12–13). It presents the earliest rationale for the significance of blood in the Israelite sacrificial system, and is associated with the firstborn sacrifice and thus by way of myth provides for its substitution and eventual abolition. Haran ([1978] 1985: 320–321) notes its nomadic traits, such as the sacrificial animal being of the flock, suitable for shepherds, rather than bovines which are used in farming; the night feast and the roasting of the meat, both evoking a nomadic encampment, as does the hurried eating of the meal. In this manner the dramatic elements of the Passover ritual preserved a trace of the origins of Israelite religion, shrouded in mystery, while claiming to reenact a historic memory. The festival perpetuates both reality and myth and constructs a communal identity and national narrative: “the Israelites who ingested the bitter herbs tasted a morsel of oppression that they personally did not experience, and the corporeal act vitalized its symbolic overlay” (Barmash 2015: 6).

The paramount significance of the paschal sacrifice for the development of the sacrificial system in its entirety is attested by the commandment to offer only unleavened grain offerings on the altar (Exod. 23:18; 34:25; Lev. 2:11; 6:10). P inherited and accepted this, but modified it for the thanksgiving offering, which is offered with leaven bread (Lev. 7:13), and for the bread of first fruits (Lev. 23:17). Furthermore, Passover played a pivotal role in the Josian reform (2 Kings 23:21–23; Deut. 16:1–7), plausibly serving as the inauguration of the centralization of the cult.

Passover is first called ḥag ha-maṣṣot, the pilgrimage festival of unleavened breads, in the Covenant Code, to be celebrated in the new moon of the month of spring (Exod. 23:15; cf. Exod. 34:18). P uses this to distinguish the paschal sacrifice, Passover, from the festival of unleavened breads as two distinct ritual duties. Only the first day is considered a sacred convocation (Lev. 23:5–7). Its distinction is further marked by a requirement for a postponed Passover in the following month, for those who were unable to offer the sacrifice on the first month (Num. 9:10–14). Knohl considers this part of the interest of H in Passover, noting that P offers a positive commandment to eat unleavened bread, but without a prohibition on leaven bread (Lev. 23:6). The emphatic prohibition against leaven bread is found in Exodus 12:15–20 (Knohl 1995: 19–23). Chavel (2009) extends the implications to the priestly approach toward the centralization of the cult. In doing so, he has offered new arguments to regenerate the debate on the D and P relationship conundrum, especially germane to the question of profane slaughter and its legislation (see section 7.3.2).

Deuteronomy 16:8 dictates that after six days of eating unleavened bread, the seventh day will be an ʻaṣeret, commonly translated as “assembly” or “solemn gathering.” However, while this meaning is attested (Joel 1:14; Jer. 9:1), in all of its three occurrences in the Pentateuch (Lev. 23:36; Num. 29:35; Deut. 16:8), the term is followed by a ban on labor, strongly indicating this is a separate lexeme relating to the root’s basic meaning of “restraint, withhold” (Gen. 16:2; Num. 17:13; Deut. 11:17). It is possible that D uses it since P’s designation for this purpose, “sacred convocation,” has not yet been coined. P seeks to undercut Deuteronomy’s decree that only the last day of the Festival of Unleavened Breads is a holy day, and hence transposes the term for the Festival of Huts.


7.2.2qaṣir/yom ha-bikkurim/šavuʻot

ḥag ha- qaṣir, the pilgrimage festival of harvest, is initially presented as a seasonal festival, without a fixed date (Exod. 23:16). Based on a calendar found at the archaeological site of Gezer, Levine (1989: 265) dates it to iyyar, around May. The absence of a specific date is consistent across the codes (Exod. 34:22; Deut. 16:9; Lev. 23:15; Num. 28:26), highlighting its agricultural nature: it commences “when the sickle begins in the standing grain” (Deut. 16:9), rather than a preordained time. Several commentators propose that the harvest would have begun in the spring, around the time of Passover, justifying the tradition of postbiblical Judaism, to begin the count of the seven weeks on the second day of Passover. The tally of the weeks is first presented by Deuteronomy which calls the festival ḥag šavuʻot, a pilgrimage festival of weeks. Leviticus does not name the holiday but prescribes the presentation of minḥah ḥadašah, a new grain offering on the fiftieth day. The priestly list of festival sacrifices calls it yom ha-bikkurim, the day of first fruits (Num. 28:26), also mentioning the new grain offering, and requiring a wholeburnt offering and a purification goat. Exodus 34:22 resembles the Covenant Code, but seeks to combine all three names in a harmonized formula.


7.2.3ʾasif/sukkot

ḥag ha-ʾasif, the pilgrimage festival of ingathering, is first presented as the counterpart of the harvest festival, similarly without a specific date, “at the outset of the year” (Exod. 23:16). It is called ḥag ha-sukkot, the pilgrimage festival of huts, in Deuteronomy 16:13, in conjunction with gathering, thus identifying it with the festival of the Covenant Code. Leviticus 23:34, 39 refers to it as both sukkot and ḥag Yahweh, the pilgrimage festival of the lord. Exodus 34:22, which seems aware of various traditions concerning the Festival of Weeks in its adaptation of Exodus 23:16, does not display the same harmonizing tendency for the Festival of Ingathering. The date for the festival is provided only in Leviticus (Lev. 23:34, 39). More strikingly, it is only the Priestly Code which commands the dwelling in huts for seven days (Lev. 23:42). The similarity between the Levitical law and the description of the ritual in Nehemiah 8:14–17, including the four species, suggests it is a post-exilic innovation. However, this popular element of religion is not only uncharacteristic of the priestly author, it is also difficult to account for the name of the festival in Deuteronomy without the practice of huts. It has been suggested that the huts were initially connected to the ingathering of fruits, used as temporary dwellings in the field for the farming season (MacRae 1960: 251–252), but a more compelling proposal is that these lodgings were a practical aspect of the pilgrimage (MacRae 1960: 262–263). The explanation for the single association of this festival with huts of the three pilgrimages probably lies in the season that was more prone to rain than the other two, thus motivating the development of temporary shelter for the pilgrims.

Leviticus 23:36 ordains that following the seven days of the festival, the eighth day will be an ʻaṣeret, a pause, as explained in section 7.2.1. Numbers 29:35, concluding the detailed list of sacrifices for each of the days of the festival, repeats the same.


7.2.4zikhron teruʻah/yom teruʻah

The holiday of the first of the seventh month, which evolved into Rosh Hashanah, is mentioned only in priestly writings (Lev. 23:23–25; Num. 29:1–6). teruʻah is often understood as “horn blasts,” “loud blasts,” or “alarm blasts” (Milgrom 2001: 2011–2019), but Schwartz (2004: 265) contends that it means “shouting,” hence “a remembrance by shouting” in Leviticus 23 or a “day of shouting” in Numbers 29. Assuming the original form is found in Leviticus 23, he further argues that the purpose of this day was “a day of Israel’s crying out to God, to remind Him that they are his people and to secure his aid” (Schwartz 2004: 265; cf. Milgrom 2001: 2018). This is based on the original meaning of the word (cf. Josh. 6:5; 1 Sam. 4:5; Jer. 20:16; and especially in a ritual context in Ezra 3:11–13), and the obligation to blow trumpets in all festivals during the sacrifice offering (Num. 10:10). Such an obligation could render a festival dedicated for horn blasting somewhat superfluous. On the other hand, the trumpet blows are described as teqiʻah, leading Milgrom to emphasize the distinction of horn blasting on the first day of the seventh month, and the mandated trumpet blows for all festivals (Milgrom 1990: 72–74, 246, 372–373). Remembrance is associated with both types. Knohl (1995: 34–36) considers the label “Day of Blasts” (Num. 29:1) to be the original form, and the formula in Leviticus 23 a secondary rendition. Finally, Psalms 81:4 suggests that as in other cases, a novel legislation of P is actually a standardization of haphazard or established rituals among the Israelites.


7.2.5yom ha-kippurim

The Day of Purges (on translation of kpr see Milgrom 1991: 1079–1084), like the holiday that precedes it ten days earlier, is a total innovation of P. Its abbreviated singular form, yom kippur, also reflected in its standard name in English, Day of Atonement, is only attested in rare cases in rabbinic literature (QohRab 10.1; NumRab 18.21), which for the most part follows the biblical name (e.g. mYom 1.1–4; tShab 13.6; bHor7 a). Its basic purpose is presented in Leviticus 16 as a ritual for the purification of the sanctuary, following the death of the sons of Aaron. The legislation of a ritual following a narrative incident might suggest a justification for the introduction of a new law and festival, reminiscent of oracular law (see Chavel 2014: 18–19, 35, 83–87, 258). The annual expiations of the sanctuary are intended to supplement a safeguard to the regular purification offerings for any transgressions and defilements that may have escaped notice and have not been expunged. The ritual begins with the obscure scapegoat ceremony which is sent to Azazel in the wilderness. This anomalous streak of paganism may indicate the origin of the holiday, which the priests are attempting to transform without abolishing. Although presented at first as a specific ritual following the contamination of the sanctuary by the death of Aaron’s sons, the ritual concludes by defining it as “an everlasting statute” (Lev. 16:29), on a fixed date, corroborated by Leviticus 23:27–32 and Numbers 29:7–11 (the latter dictating the holiday’s offerings). All three sources command fasting through the idiom “you shall deprive your throats.” Leviticus 25:9 commands the blasting of a horn throughout the land, thus connecting the Day of Purges with the Day of Blasts and strengthening the argument that the blast was made by horn rather than human voice.


7.2.6roš ḥodeš

The new month was marked by a special wholeburnt offering (Num. 29:11–15) accompanied by trumpet blows (Num. 10:10). Its parallelism with the Sabbath on several occasions (2 Kings 4:23; Isa. 1:13; Hosea 2:13; Amos 8:5) might indicate it was a day of rest, but this is never made explicit. In the priestly list of sacred convocations (Lev. 23) it is conspicuously absent. 1 Samuel 20:5, 24, 34 describes a feast that takes place on the New Moon.

The first month of the year is named roš ḥodašim, the beginning of months (Exod. 12:2). The new year, described as the first day of the first month, is the date set for the establishment of the Tabernacle (Exod. 40:2, 17). It is also the date of the beginning of the restoration to Zion from the Babylonian Exile (Ezra 7:9), the conclusion of the intermarriage crisis (Ezra 10:17), and the beginning of the consecration of the Second Temple (2 Chron. 29:17). In sum, while this day was not sanctified as a holy day, it is infused with great national and religious significance, particularly in the Persian period.


7.2.7purim

Purim, meaning “lots” from an Akkadian loanword (Esther 3:7) is not a pentateuchal festival. The standard designations for a festival (ḥag, moʻed, miqra qodeš) are absent from the book. Nevertheless, the book emphasizes that Mordechai sent dispatches to all the Jews to observe these days every year (Esther 9:20–21), and that the Jews assumed this obligation (9:23) for themselves and their descendants, to observe these days as written without revocation (Levenson 1997: 129), for every year and every generation (Esther 9:27–28). In short, there is no doubt that the customs prescribed are intended as a binding law, albeit in a style distinct from the pentateuchal formulations. The prescribed customs include making these days a feast and joy, sending gifts to one another and presents to the poor (Esther 9:22). The leitwort of “rest” (Esther 3:8, 9:16–18, 22; cf. Beal in Linafelt and Beal 1999: 115) would resonate with the audience as an indication that this is indeed a festival, introduced and legitimized by a historic story for its rationale (comparable to Passover and the Sabbath).

The phrase yom ṭov, good day, which describes the changed fate of the Jews (Esther 8:17, 9:19, 22), became in rabbinic parlance the common idiom for the festivals in which labor is banned, replacing the priestly term “sacred convocation” (e.g. mShab 3.4; mSukk 3.13; mMeg 1.5). Ironically, under rabbinic law Purim is not a yom ṭov.


7.2.8 Miscellany

Some minor festivals which have all but faded into oblivion are mentioned in various narratives: “It was a statute in Israel that each year the daughters of Israel would go to lament the daughter of Jephthah the Gileadite four days in the year” (Judg. 11:39–40); “behold, there is a festival to the lord every year in Shiloh” (Judg. 21:19). The abduction of the dancing daughters of Shiloh is not part of the festival, but their dance provides a rare glimpse of religious life in ancient Israel. Scenes of shearing (Gen. 38:13; 1 Sam. 25:2; 2 Sam. 13:23) have been speculated to reflect unknown festivals, especially since they are associated with a journey, and hence possibly a pilgrimage. Deuteronomy 18:4 suggests these may have been part of the harvest pilgrimage festival discussed above. Personal and family sacrifices further attest to unknown festivals (see section 7.3.1).


7.3 Sacrifice


7.3.1 Origins

The ritual of sacrifice preceded its legislation, and existed in various social settings, both as haphazard rites and institutionalized observances. The J and E narratives of altar constructions and sacrifice offerings by non-priests (Gen. 8:20; 12:7; 13:18; 26:25; 31:54; 33:20), as well as non-pentateuchal narratives of laymen sacrifice (Judg. 6:24; 13:20), attest to this non-institutionalized form of worship. Sacrifice was offered to express gratitude, as in the case of Noah’s salvation, or for theurgical purposes as in the case of Jephthah’s vow (Judg. 11:30–31), intended to ensure success in the battle. The theurgic element in the vow implies a supposition that the deity needs sacrifices for its nourishment, and hence will seek to guarantee the successful battle, if the sacrifice is dependent upon it. This view is more explicitly expressed in Mesopotamian literature, where humans are created for the sustenance of the gods (Enuma Elish 6.35–118), but some traces of its prevalence in ancient Israel are evident in the Hebrew Bible (Gen. 8:21; Exod. 24:17; Lev. 7:20–21; 9:24; Deut. 4:28; Amos 5:21–22; Ps. 50:8–14; 2 Chron. 7:1). Perhaps the most prominent role of sacrifice was expiation, atoning for one’s sins, and thus appeasing God. This led to a common perception of a correlation between sacrifices and ethics, attested by the prophets’ repeated criticism of the hypocrisy of sacrifices offered by the morally corrupt (1 Sam. 15:22; Isa. 1:10–17; Jer. 7:21–24; Hosea 6:6; Amos 4:4–5; Mic. 6:6–8). Traces of early institutionalized sacrifices are found in the Book of Samuel which mentions a seasonal, or annual, sacrifice (1 Sam. 1:21, 2:19) and a family sacrifice (1 Sam. 20:29), possibly interchangeable (20:6). The absence of a mention of a holiday or a mass gathering, together with the mention of a family suggest a private annual pilgrimage, that may have occurred on a certain season, or practiced by families at a time of their choosing (Haran 1969; see, however, Ackerman’s skepticism, in Bodel and Olyan 2008: 145).


7.3.2 Institutionalization

These practices become routinized and standardized through legislation, initially in the Covenant Code. The role of the Passover sacrifice as impetus for overall standardized sacrifice cannot be overstated, as discussed in section 7.2.1. The sacrifice laws of the Covenant Code include a taboo against sacrificial offerings to other gods (Exod. 22:19), a demand for firstborn sacrifice (including human, bovine, and ovine firstborns—Exod. 22:28–29), and a prohibition against offering sacrifice with leaven bread, alongside the injunction to consume the fat of festal sacrifices on the same day, lest it is left overnight (Exod. 23:18). Whether there is an actual command for firstborn sacrifice is highly contested, since “the same verb is used for both men and animals, which lies at the heart of the problem” (Childs 1974: 480). Traditional commentators considered it a shorthand for the firstborn redemption tax described in Exodus 13:2, 11–13; 34:19–20. Some modern commentators consider the demand for human sacrifice “improbable” and “a manifest exaggeration” (Greenberg 1983: 369–370), and favor to read here a requirement of dedication for temple service of the firstborn (Alter 2004: 447). The story of Samuel’s dedication (1 Sam. 1:20–28) may attest to such a custom, but it is more preferably construed as an exception that refutes it as a general rule, especially since he is not dedicated at the age of eight days. The ancient law of sacrifice of the firstborns is hence recorded in the text, but no report of its practice has survived, leading to a tendency to dismiss it. God’s reckoning to Ezekiel of the firstborn laws as “statutes that were not good” (Ezek. 20:25–26) by which the Israelites have been defiled might serve as some clue that the elaborate sacrificial system of P was intended not only to standardize but also transform older practices (Zimmerli [1969] 1979: 411–412, 452).

Josiah’s Reform reflected in the Deuteronomic Code focused on the abolition of the regional temples and the centralization of the cult in Jerusalem (Deut. 12:2–14). Its accompaniment by a permission for profane slaughter (Deut. 12:15) implies that prior to the cult centralization meat was only to be consumed in ritual settings. The Covenant Code forbids the consumption of meat found in the field, off carcasses torn by other animals (Exod. 22:30), but says nothing of secular slaughter. An explicit ban on profane slaughter is found in H (Lev. 17:3–13), which specifies that this applies only for the bovine and ovine animals which are used for slaughter, while game is still allowed. For those who presume the composition of H preceded D, this would mean that the allowance of profane slaughter is a revolutionary act of D in response to H. However, the emphasis in H that this prohibition shall be “an everlasting statute” (Lev. 17:7) may indicate that the author is aware of a competing statute, and seeks to imply its invalidation (see Knohl 1995: 46–55, on this phrase as a distinct feature of H). Schwartz (1999: 94–96; cf. Schwartz 1996) insists that H (along with P) and D are independent of each other, and that the conflicting worldviews disclose no more than the actual realities which these legislators faced and sought to shape, rather than any awareness of each other. D seems to allow not only for profane slaughter of meat for the sole purpose of consumption, but even for a ritual slaughter outside the temple in instances where the temple is too far, denoted by the root zbḥ (Deut. 17:21). Tigay (1996: 125) considers this a sign that the technique for ritual slaughter was maintained for profane slaughter (cf. Milgrom 1976b), but the use of this root (rather than the technical term for slaughter employed even in the context of ritual slaughter, šḥṭ), could suggest an altar. Furthermore, the permitted profane slaughter is contrasted in Deuteronomy with specific offerings which can only be made at the temple: burnt offerings, sacrifices, tithes, hand donations, and choice votive offerings (Deut. 12:11).


7.3.3 Types of Sacrifices

The priestly system of sacrifices, like the Priestly Code in general, offered a comprehensive revolution to Israelite sacrifice, by presenting a coherent approach to theology and its relation to sacrifice through a consistent lexicon of terms and notions that were borrowed from common parlance in ancient Israel (Meshel 2015: 45). If Deuteronomy indeed sought to diminish the presence of sacrifices in Israelite worship, as Maimonides claimed and several modern scholars concur (Tigay 1996: 460; Weinfeld 1972: 210–224), the Priestly Code refocuses the worship on sacrifice, presenting an elaborate and a unified multipurpose system. It inherits and incorporates the various beliefs concerning sacrifices and the purposes they served in the popular religion of ancient Israel, as well as the concerns that were raised against it by the prophets. Deuteronomy responded to the critique of prophets such as Hosea and Amos by emphasizing social ethics over cultic worship, and the Priestly Code responds to Deuteronomy by combining the ethics and the worship into a unified system, dominated by the temple. Even anthropomorphic beliefs such as the perception of sacrifices as God’s nourishment are not entirely absent from the theology of P: the prohibition of profane slaughter presumes that animals fit for slaughter are God’s food, and hence should only be eaten at his table (Schwartz 1999: 77). But while sacrificial animals are construed as God’s food, the repeated depiction of sacrifice as a “pleasing fragrance” implies that God draws sensual gratification from the sacrifices without depending on them for sustenance: “P’s unique anthropomorphism attributes to God the sensual, carnal pleasure derived from inhaling the fragrant odor of roasting meat while at the same time denying that He actually consumes it as food” (Schwartz 2004: 208). The phrase is borrowed from J (Gen. 8:21; cf. Amos 5:21), who in turn inherited it from the Babylonian flood myth (Gilgamesh 11.159–160), but is used almost exclusively in priestly writings (e.g. Exod. 29:18; Lev. 1:9; 26:31; Num. 15:24; cf. Ezek. 16:19, 20:41). Knohl, in keeping with his view of P as presenting a consistent transcendent theology devoid of anthropomorphic features, argues that in the Priestly Code the phrase “pleasing fragrance” is never described as being directly enjoyed by God (1995: 134). It is thus a precise example for P’s predilection to incorporate popular beliefs of ancient Israel and afford them a new meaning in a coherent system.

The principal sacrifices are presented in the opening of Leviticus. The first three chapters are dedicated to voluntary offerings, each of which may serve multiple objectives. The following two are expiation sacrifices, to be understood in a technical sense of purging impurity rather than a moral sense of atonement. Subsequently, chapters 6–7 add additional rules that only concern the priests regarding these sacrifices. Meshel (2014: 33–34) has proposed that the entire classification of sacrificial animals is binary, and that P’s language attests to it. The multilevel doublets he delineates are: quadruped/bird; for birds: turtledove/pigeon; for quadrupeds: large (bovine)/small (flock); for flock: ovine/caprine. To these one should add the binary of behemah (cattle)/ḥayyah (wild beast) that regulates the entire sacrificial system of animals fit and unfit for slaughter (Levine 1989: 5; Milgrom 1991: 145–146), not to be confused with animals fit or unfit for consumption (Lev. 11), as well as the extended binaries of gender and age (Meshel 2014: 34–60; cf. Ruane 2013: 40–76).

These five principal types of sacrifices are as follows:


(a) ‘olah. The wholeburnt offering derives its Hebrew name from the root to ascend, denoting that it ascends to the heavens in its entirety. The sacrifice must be a male animal, either bovine, flock, or a bird. The bird, either a pigeon or a turtledove, was apparently allowed for those who could not afford a cattle animal (cf. Mark 11:15–17). Since the officiating priests are referred to in the plural and the sacrifice-offerer in the singular, the division of their roles is straightforwardly discernible: the offerer lays his hand on the offering, to designate the animal as sacrifice (Lev. 1:4) and to make the association between them (cf. Lev. 16:21), since the offering serves as ransom for the offerer’s life (on the reason that kpr should not be understood here as expiation or purging, see Levine 1989: 6–7; for a different view see Milgrom 1991: 153–154, 1079–1084). The offerer (note: not the priests) slaughters the animal, followed by the priests casting the blood on the altar (Lev. 1:5, 11). The offerer is then responsible for flaying the animal and butchering it into pieces, while the priests prepare the fire on the altar (Lev. 1:6–7, 12).

The primacy of the wholeburnt offering as the default sacrifice in ancient Israel, inculcated the notion that sacrifice is not a tax, paid in order to feed or appease the lord, but a token of “selfless devotion,” performed through an act of “relinquishing something of great value” (Watts 2007:76–77).


(b) minḥah. The Hebrew name of the grain offering means tribute or gift (Gen. 32:14; 43:11; 1 Kings 10:25; 2 Kings 17:3–4; Isa. 39:1; 2 Chron. 17:11, 26:8). Its derivation from the root nḥh (Levine 1989: 10), “to lead” or “conduct,” makes it very close in meaning to the generic term P uses for sacrifice, qorban, from a root denoting “to approach, come near,” hence “presenting” (Milgrom 1991: 145–146). Indeed, outside P minḥah is used as a generic term for sacrifice (Gen. 4:3–4; 1 Sam. 2:17; 2 Kings 16:15; Isa. 66:3), although its fairly common appearance as distinct from ‘olah and zevaḥ, ritual slaughter, (Josh. 22:29; Judg. 13:23; 1 Sam. 2:29; 3:14; Jer. 17:26; Amos 5:25; Ps. 40:7) may have motivated its specified usage in P (Milgrom 1991: 197–198). The minḥah ordinances disrupt the cohesion of the animal sacrifices, anticipated by Leviticus 1:2, leading to the assumption that this is a further provision for the poor, following the allowance of the bird sacrifice (Milgrom 1991: 195–196). This formulation of the order is also attested in Leviticus 23:37 (cf. Knohl 1995: 37–38, who deems it a redaction by H, although without considering its relation to Lev. 1–3).

The grain offering may be presented in various forms—baked, griddle-toasted, or pan-fried (Lev. 2:4–7)—but unlike the wholeburnt offering, which is dedicated entirely to God, or the well-being offering, which is shared between God, the priests, and the offerer, the grain offering is consumed mostly by the priest. A token portion is scooped by the priest and placed on the altar (Lev. 2:2), and the rest belongs to the priests (Lev. 2:3). The exception is the grain offering presented by a priest, which is burnt entirely and not to be consumed (Lev. 6:13–16). The grain is offered together with oil for practical culinary purposes, as evident from the various forms of preparation. Because they are offered together, the term minḥah refers interchangeably to the grain offering alone as well as to the prepared mixture (see discussion in Meshel 2014: 63–68). Specific types of grain offerings are the minḥah of the first fruits (Lev. 2:14–16), grain offerings of festivals (Lev. 23:13–18), and the grain offering of jealousy (Num. 5:15) which the husband brings on behalf of his wife, the suspected adulteress (also referred to as an offering of remembrance, Num. 5:18).


(c) šelamim. Unlike the previous two which are described by the generic term for sacrifice, qorban, the well-being sacrifice is introduced with the term for ritual slaughter, zevaḥ. The term was evidently associated with a sacral feast from an early stage, attested by the aforementioned sacrificial terms in 1 Samuel, as well as the feast described with summoned guests in 1 Samuel 9:22–24 (Haran 1974: 99; Levine 1989: 15). The feast by the altar would have been perceived as eating by God’s table, “after which the portions eaten by the priest and the worshipper are considered to have been given to them by God” (Schwartz 2004: 210). The compound phrase led Rendtorff (119–168) to hypothesize two distinct sacrifices that had been merged.

Levine favors an interpretation based on the use of “shalom” as a greeting, construing it as a “tribute, gift of greeting” (Levine 1989: 15). This accords with the likelihood of the šelamim being the most popular choice of a sacrificial offering of pilgrims to the temple, allowing them to eat most of the meat together with the priests, rather than dedicating it to be wholly burnt. The prohibition on non-ritual consumption of ritual animals’ meat would mean that people came to the temple in order to have a feast with meat at its center. Any occasion of eating meat would also be an event of greeting God. Milgrom proposed “well-being” (1991: 204, 217–225), highlighting its main function as providing meat for the table. Alter (2004: 553) favors “communion,” its Christian connotations notwithstanding, following a translation McCarter proposed in his commentary on Samuel (1980: 183, on 1 Sam. 10:8), as a term that compactly conveys the meaning Levine found in it as a tribute of greeting.

The well-being sacrifice is further specified into three categories: it may be a thanksgiving sacrifice (Lev. 7:12–15), a votive offering following a vow, or a freewill offering, although the two are usually mentioned together (Lev. 7:16–18; 22:21; Num. 15:3). In Deuteronomy 23:24 they particularly appear to be interchangeable.

The law specifies the parts to be offered as a gift to the lord, primarily areas of excessive fat, the kidneys, and the lobe on the liver (Lev. 3:3–4). For an ovine sacrifice the specification to remove and sacrifice the fatty broad tail in its entirety is added (Lev. 3:7–9; on the distinction of kbś and kśb, see Meshel 2014: 53–54). The emphasis on the entirety of the tail fat is in accordance with the general prohibition to eat fat, but might also indicate a presupposition that this is the best part of the meat, and hence is dedicated to God. Although most of the meat is consumed by humans, it is understood to be God’s leftovers, as with the grain offering. The offerer is responsible for removing the parts for the sacrifice, and approaches the priest with the parts for sacrifice and the breast, which is used for a ceremonious elevation before God. The priest then puts the fat on the altar to turn it into smoke, and reserves the breast for the priesthood (Lev. 7:30–31). In addition, the offerer should present the right thigh as a gift to the officiating priest, having sacrificed it (Lev. 7:32). The implication of zevaḥ here is that the offerer prepared the remainder of the meat for himself and his family elsewhere, and after the meat is prepared should present a gift of prepared meat to the priest in addition to the unprepared breast, both being prescribed choice portions. Knohl (1995: 51) notes that the separation of the breast from the right thigh contradicts Leviticus 9:21, 10:15, where both the breast and the thigh are presented for the ceremonious elevation, and concludes this is an innovation of H. The well-being offering is also the model for the ordination offering, a special sacrifice of a ram offered after the inauguration and sanctification of the priests, and after the first wholeburnt offering was sacrificed (Exod. 29:19–28; cf. Lev. 8:22–29; and Milgrom 1991: 545–549 on the relation of the two). Although the second sacrifice is mostly modeled after the well-being offering, the right thigh is not given to the priests, but is burnt, treating the ram as a mixed category of the wholeburnt and well-being offerings (Meshel 2014: 113–119).


(d) ḥaṭṭaʾt. The purification offering was traditionally rendered “sin offering,” erroneously deriving the root ḥṭʾ in its qal meaning as “sin” rather than its pi’el meaning of purification. Milgrom was the first to emend this (1970; see Milgrom 1971 for an English version), forcefully opening his study by claiming that “the ḥaṭṭaʾt offering is intended for purification (ḥiṭuy), and not in order to atone for a sin (ḥṭʾ)” (Milgrom 1970: 1). The confusion resulted not only from the shared root of both concepts (attesting to a common semantic origin, probably a Freudian case of the ambivalence of emotions), but also because the chapter introduces the word “sin” prior to the mention of the name of the offering, first in the verbal form (Lev. 4:2), then in the feminine noun form (Lev. 4:3), identical to the term for purification in its orthography. This intentional wordplay resulted in confusion as to the meaning and purpose of the offering. While Milgrom’s proposal for the meaning of the name of the offering is widely accepted, Levine contested the theological and ritual significance Milgrom attached to it. Milgrom contends that the purification is solely for the sake of the temple (1991: 254–261), in order to expunge the defilement caused by sin. He insists that the object of purification is never the offerer, implying that sacrifices cannot atone for one’s sins, nor were they intended as such. For Levine, the morality of sacrifices is achieved by their limitation, as they can only expiate inadvertent sins: “the Torah did not permit Israelites to expiate intentional or premeditated sins by sacrifice…. The entire expiatory system ordained in the Torah must be understood in this light” (Levine 1989: 3). Since the expiatory sacrifices are limited to inadvertent sins, it follows, according to Levine, that they have the power to not only expunge impurity from the presence of the lord but also to atone for the person offering the sacrifice. Thus, Levine concludes that there are two types of ḥaṭṭaʾt: the one, described in Leviticus 4:1–21, is intended for purification, and is therefore not consumed but rather reflects a rite of riddance; the other, described in Leviticus 4:22–5:13, is an “expiatory gift” and hence is consumed (Lev. 6:19) and serves to atone for inadvertent sins (Levine 1974: 101–108; 1989: 18–30). Milgrom (1991: 263) notes that the offering is not restricted to sinners, as in the case of childbirth (Lev. 12:6–8). He emphatically states that the preposition in the verse proves that the purification offering is not a food gift to the lord. Thus the offering is solely for its own purpose: it is neither consumed by the offerer as the well-being offering nor considered a gift for God as the wholeburnt offering.

Regardless of the debate over the purpose, the specific stipulations are as follows: the sin is purged by a bull or a male or female caprine or ovine, depending on the identity of the offender and its consequential severity of the transgression. A bull is sacrificed for an inadvertent sin of the High Priest (Lev. 4:3) or of the entire congregation, represented by the elders for the offering (Lev. 4:13–15). A male caprine is offered to purge the inadvertent sins of a chieftain (4:22–23), while a female one is offered for the inadvertent sin of any individual (4:27–28), and may be substituted by a female sheep (4:32–35), presumably if the goat was unobtainable for some reason. Further cases, labeled “guilts,” are then provided that require the purification offering (Lev. 5:1–4), which Levine viewed as an adaptation of the ḥaṭṭaʾt law (Levine 1974: 108–115, 1989: 25–30). Milgrom considers it as “a distinct sacrificial category” (1991: 310) which he defines as the graduated ḥaṭṭaʾt, intended to cleanse prolonged impurities. These “guilts” are purged by a female bovine or caprine, but may be substituted by two pigeons or two turtledoves for financial reasons (Lev. 5:6–7), and even by a grain offering which is not to be mixed with oil (Lev. 5:11). The cheaper substitutions which are not afforded in the previous chapter suggest that these guilt cases were considered minor offenses, or even recognized as almost unavoidable ones, as in the case of contamination by a carcass (5:2). The purification through grain is a significant departure from the priestly conception of blood as the substance of purification, and reveals that even the systematic priestly author was able to manifest flexibility when confronted with the harsh economic realities of the lay Israelite. The prohibition on adding oil or frankincense (5:11) suggests that they were “signs of a joyous occasion” (Milgrom 1991: 306), and thus served to differentiate it from the standard grain offering.

Numbers 15:22–26 provides another form of a purification offering for inadvertent communal offenses. Levine (1993: 395) considers it a later adaptation, dependent on Leviticus 4–5, but his observation that the formulation is “difficult and legally imprecise” actually strengthens Milgrom’s view (1991: 264–269) that this is an earlier version, composed prior to the Priestly Code. A special purification offering is the red heifer ritual (Num. 19), intended for the purification from a corpse.


(e) ʾašam. The guilt offering follows the section of purification offerings for cases of guilt, but differs from it in the prescribed offering and in the cases described (on the confusion of “guilt” in these consecutive passages, see Meshel 2014: 121–126). It is distinct in its linkage of the sacrifice with its monetary value (Lev. 5:15–16) and the usage of the verb hšyb (“to return, restore”) as the description for the performance of this offering (Num. 5:7; cf. Num. 18:9). This, together with the basic meaning of ʾašam as “debt” or “incur liability” (1 Sam. 6:3–4; Ps. 34:23) led Milgrom (1976a: 1–15, 1991: 339–345) to brand it as the “reparation offering.”

The reparation is made through the sacrifice of a ram worth the monetary equivalent of the property transgression, in addition to returning the full sum that was betrayed from the sanctuary and a fine at the fifth of its value (Lev. 5:15–16).

To these principal types of sacrifices there are the sacrifices mandated by time: the tamid, or perpetual offering, included both a daily pair of wholeburnt ovine offerings (Exod. 29:38–42) and a daily pair of a grain offering (Lev. 6:13–16), for each morning and evening. Each festival and holy day, including the Sabbath, had its own offering, prescribed in Numbers 28–29 (see Nihan 2008: 183 for a summary table). Nihan demonstrates, contra Knohl, that the list of sacrifices in Numbers 28–29 is dependent on Leviticus 23, and “was never meant to be read without [it]” (Nihan 2008: 228).


7.3.4 Theological and Legal Significance

The religious meaning of sacrifice in the Hebrew Bible and in comparative religion has been much discussed, in a way that any summary here will fail to do it justice. The Freudian interpretation of a performance of the “original sin” of the murder of the father (Freud [1913] 1989: 125–200) has been revisited by Robert Jones who sought to find a totem origin of the Israelite sacrifice, as part of a comparative inquiry (Jones 2005: 69–95). The correlation between the criterion of fit animals for sacrifice and the representation of benevolent deities as domesticated animals (Smith 2001: 32–33) suggests that this route of exploration has yet to be exhausted. Those seeking to find social functions in ritual, such as Durkheim’s analysis of its use for social cohesion or Girard’s ([1972] 1977) view of it as an outlet for violence, have found fruitful examples in the sacrificial texts of the Pentateuch, or the Hebrew Bible in general, but not in a way that accounts for the system in its entirety. Faithful to her early claim that ritual systems are symbolic ones (Douglas [1966] 2003: 36–71), and following in the footsteps of the mystic Nachmanides, Douglas (2000: 66–86) sought to explain the sacrificial system as emulating the human body, the divine body, and a constant repetition of the revelation at Sinai.

The great interpreters of the priestly writings from the latter part of the twentieth century—including Haran, Levine, Milgrom, Knohl, and Schwartz—proposed to combine their philological findings with a unified theology of the text. Levine is consistent in his combination of individual ethics and public ritual as equal concerns of the priestly authors, often rejected by Milgrom who views the ritual as an almost technical performance directed entirely at God. The distinction of ritual and moral impurity (Klawans 2006: 53–56) serves to reconcile the two schools, but the matter is far from settled. Knohl’s innovation was the suggestion that H was later to P, and that it presented a new conception by which “holiness also encompasses the realm of social justice” (Knohl 1995: 180). Milgrom embraced Knohl’s evolutionary approach but proposed that ethics was not foreign to P; rather, they are embedded in the ritual laws, and in the concepts of purity, holiness, and expiation (Milgrom 2001: 2440–2446). Schwartz also accepts the later dating of H, and concurs with Milgrom that there is an ideological continuity between P and H. However, this continuity implies that even the laws of social justice that appear in H (and obviously the ritual laws) bare a ritual significance. According to Schwartz, they are only provided inasmuch as they affect the sacred and the divine (Schwartz 2004: 252–253). Meshel provides a helpful survey of critical approaches toward the meaning of ritual (Meshel 2014: 6–18, 174–188), and pioneers an illuminating comparison of the priestly writings with Sanskrit literature (Meshel 2014: 1–5, 207–209). He concludes that the meaning of sacrifice is dependent on the understanding of the practitioner, providing an example of a purification offering which may be offered as either a wholeburnt or a guilt offering (195–197). He concedes that this “may be confusing to the modern reader,” but not for the “ancient ritualists,” among which “such dual usage became more common with time.”

The standardization of sacrifice through law served as a Weberian routinization of multiple sporadic practices into a coherent system with remarkable consistency and a discernible internal rationale. It fortified the role of the temple and the status of the priests for Jewish theology, while allocating specific roles and duties of worship for each (male) individual. It thus made a decisive move toward the tumultuous era of the Second Temple. With its care for detail, both in language and in practice, it was the first step in a pivotal transformation of the Israelite religion, shifting its foundation from the juncture of place, time, and ritual, to a textual one. Perhaps the finest testimony to this legacy is the fact that the most quoted biblical book in the Talmud is Leviticus.

The common derision of the Priestly Code as fossilized legalism, infamously promoted by Wellhausen (for critique, see Kratz 2009), is a vulgar misconstruction of the enterprise, disregarding its significance on both institutional and individual levels. The detailed sacrifice law renders it a vital element of religious life, and ensures the sustenance of the temple and its officiating priests. It bestows the worship with relevance for every major event in the individual’s life, on joyous and distressful occasions alike, in a unified experience of mediation between the individual and the deity, as well as solidification of relationships between individual and community.
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Chapter 8

Purity and Sancta Desecration in Ritual Law


Yitzhaq Feder





The Priestly Source of the Pentateuch (P) has received a negligible amount of attention as a distinctive legal document worthy of an examination from the point of view of legal theory.1 This state of affairs is somewhat ironic when one notes that Emile Durkheim’s classic work on law and society The Division of Labor in Society ([1933] 1964) places considerable emphasis on the ritual laws of the Torah. In his scheme, these laws serve as salient examples of “repressive” (i.e. penal) laws which are the concrete expression of “collective conscience.” Though many of Durkheim’s views and arguments are now obsolete, this fundamental insight which takes law and especially punishment as a means of studying a culture’s underlying system of values is of enduring interest and deserves to be reexamined in light of modern research into Priestly materials and comparable West Asian documents (see Garland 2013).

The aim of this chapter is to apply Durkheim’s framework to Priestly rules pertaining to purity and sancta desecration. In contemporary biblical research, scholars have sought to interpret these laws as a coherent system and understand their conceptual background (e.g. Frymer-Kensky 1983; Wright 1987, 1991). This endeavor reached its pinnacle in the landmark Leviticus commentary of Jacob Milgrom (1991–2001). As these studies have shown, the relationship between sin and sanction—as revealed in explicit statements in the biblical texts as well as through comparison with generically similar extra-biblical sources—provide the means by which to better understand the socio-religious values underlying these laws. As will be shown, these analyses can serve as a springboard for a more rigorous application of Durkheim’s approach than was possible by Durkheim himself. Not only does this comparative legal framework offer a stimulating perspective for understanding the Priestly world view, it offers a basis for situating the Priestly legal traditions in a relationship with other ancient and modern legal traditions. More broadly, this line of inquiry can offer a fascinating historical perspective for reflection on the relation between morality and law and their psychological and sociological foundations.


8.1 Theoretical Background

Durkheim appeals to the ritual rules of the Pentateuch2 to corroborate his fundamental assertion that penal law is not determined by utilitarian considerations of preventing future harm to society ([1933] 1964: 71–72). A fundamental point is that an act is defined as criminal “when it offends strong and defined states of the collective conscience” ([1933] 1964: 80). This position provides the theoretical impetus for studying the law as the concrete manifestation of collectively shared sentiments. Importantly, repressive law is distinguished from restitutive (tort) law in that the latter seeks to make compensation for damages to the offended party and thereby serves to regulate social interactions. In contrast, the primary function of repressive law is not a future-oriented goal (such as rehabilitating the criminal or deterring potential criminals) but rather the past-oriented aim of making expiation for a past deed: “What we avenge, what the criminal expiates, is the outrage to morality” ([1933] 1964: 89). As will be discussed further in section 8.5 this characterization of penal law offers a point of connection with more recent legal theory dealing with retributive justice.

A final point relevant for priestly law is Durkheim’s emphasis on the metaphysical assumptions underlying penal law: “It is certain that at the bottom of the notion of expiation there is the idea of a satisfaction accorded to some power, real or ideal, which is superior to us … the acts that [penal law] punishes appear to be attacks upon something transcendent, whether being or concept” ([1933] 1964: 100). It should be noted that Durkheim’s emphasis on communal punishment does not preclude a belief in divine retribution. From Durkheim’s perspective, these beliefs are illusory representations by which collective sentiments are projected outward and treated as if they are part of external reality. The key insight here is that from an emic perspective transgression is taken to be ontologically real, requiring socially administered sanctions to avoid divine punishment of the community.

At this point, it is prudent to survey the priestly laws themselves, as illuminated by explicit rationales in P and by analogous rules in cultic sources from other West Asian cultures. The following sections will discuss the topics of purity, sancta desecration and punishment formulas, respectively. The final section will address the theoretical implications of this evidence for contemporary legal theory, suggesting a historical framework for understanding the evolving relationship between morality and law.


8.2 Purity Requirements

The topic of impurity has aroused considerable interest in biblical studies. Following the pioneering treatise Purity and Danger (Douglas 1966), many scholars have sought to view P’s purity laws as a symbolic system, whereby the purity/impurity dichotomy corresponds to an abstract binary opposition such as life/death (Milgrom 1991–2001: 1.766–768, 1000–1004) or order/disorder (Eilberg-Schwartz 1990). Recently, however, this emphasis on the systematic nature of the purity rules and their purported abstract meanings has been subject to critique (Kazen 2010; Lemos 2013). Along these lines, the present treatment will focus on the practical implications of pollution and attempt to elucidate why pollution was an immediate concern to ancient Israelites.

In surveying the priestly laws dealing with purity, one can identify two primary zones of purity, the sanctuary and the individual. The sanctuary imposes the most demanding requirements of purity and etiquette, governing its spatial boundaries and including the offerings and personnel involved in this meeting point with the divine. The requirements for purity for individuals outside the sacred domain are more limited and obscure, since there is no obvious reason why one would expect individuals to remain pure in their mundane life (Alon 1977; Noam 2008). Nevertheless, indications can be found that pollution (ṭum’ah טמאה) originally served in part as a folk theory of infectious disease and was associated with skin disease (Lev. 13–14), abnormal genital emissions (Lev. 15:2–15, 25–30), and corpses (Num. 19). However, priestly tradents sought to neutralize this threatening aspect of pollution and reinterpreted these types of pollution as related primarily to the sanctuary (Feder 2013, 2015).3

In addition to these zones of purity which are threatened by ṭum’ah, several texts pertaining to the Holiness (H) layer of priestly redaction (Fortschreibung) focus on the Land of Israel as a locus of purity which can be defiled by bloodshed (Num. 35:34) and the violation of sexual norms (Lev. 18; 20). However, these sources reflect a non-cultic form of defilement, which some scholars have categorized as “moral impurity” (Büchler 1967: 212–269; Klawans 2000: 21–36), representing a secondary extension of purity language. These sources are best characterized as metaphorical (cf. Feinstein 2014: 5–6; Klawans 2000), since the pollution described is not transmitted or purified in the manner of actual ṭum’ah.

To appreciate the rationale for the uncompromising demands placed on the cultic domain, it is worth noting that the terms for purity throughout West Asia derive from the semantic field of radiance (Hebrew/Ugaritic ṭhr; Sumerian kug; Akkadian ellu/ebbu; Hittite parkui). The association of purity and radiance derives from the experiential correlation of these two qualities in precious stones and metals. The use of these terms in reference to the divine and cultic realms shows clearly that radiance was taken to be an earthly manifestation of a numinous force (Feder 2014). These terminological observations have practical implications: the degree of purity required for participation in cultic activity was by definition a level of sanctity befitting direct interaction with the gods. Nevertheless, the behavioral requirements suitable for this sacred meeting were modeled after the conventions of human society (van der Toorn 1985). A vivid example is the dietary restrictions imposed on Mesopotamian priests—who were prohibited from consuming leeks, garlic, and fish lest these leave an unfavorable odor. The need for proper etiquette in approaching the gods is articulated repeatedly in the Hittite Instructions to Temple Officials (Taggar-Cohen 2006). The following warning given to the kitchen staff is explicitly based on human disgust: “If a pig or a dog ever touches the wood or clay utensils that you (pl.) have, but the ‘pot-bearer’ does not throw them away, and he gives to the gods to eat from defiled (vessels), the gods will give that one excrement and urine to eat and drink” (III, 64–68; my translation). Earlier in the text, an even more categorical reason is given to ban dogs and pigs from the temple kitchen: “Is the will of humans at all different from the will of the gods? No! Regarding this matter, it is not. Their will is the very same” (I, 21–22).

A comparable rationale governs the law of the war camp in Deuteronomy 23:10–15 which bans “any undesirable thing” from being in proximity to the divine presence, even requiring washing from the minor impurity of nocturnal emissions and the burying of excrement (though the latter is not designated “impure”) outside the camp. A similar concern for propriety would seem to govern Ezekiel’s requirement that the priests wear linen garments instead of wool to avoid perspiration and hence unpleasant bodily odors (Ezek. 44:17–18).4 Like the Hittite Instructions, these sources impose an etiquette on interactions with the Deity. These rules are derived from human standards of decency, as related especially to physiological functions which elicit disgust.

On this background, it is hardly surprising to find in P a strictly antithetical relationship between the sacred domain and entities bearing defilement. Even sources of relatively minor types of pollution (such as the impurity caused by ordinary genital emissions) must be separated from any contact with the cultic domain, all the more so severe sources (namely, those originally associated with danger: corpses, abnormal genital emissions, and leprosy) which were banned from the entire camp where YHWH dwells (Num. 5:1–4). Priests and lay Israelites alike are warned that failure to maintain this strict separation will bring upon them the most severe forms of divine retribution: death (Lev. 15:31) and extirpation (karet: Lev. 22:3; Num. 19: 13, 20).

A Durkheimian perspective which takes sanctions as the explicit expression of implicit societal values can help make sense of the ostensible paradox that the boundaries of sacred space are defined mainly through restrictions on defilement and the dire sanctions attached to them. In a similar manner, threats of divine punishment by death accompany the numerous rules regarding the proper decorum inside the sanctuary. The meaning of these formulas will be discussed further below in section 8.3.

A similar effect is achieved by the gradated restrictions bearing on the approach and entrance to the sacred precinct (Haran 1978: 175–188). The tabernacle courtyard is permitted to all pure Israelites, the Tent of Meeting to priests and the adytum (the “most holy” site [Exod. 26:33–34]) to the high priest alone. As evident from the multiple warnings to the high priest in Leviticus 16:2 and 13, the dwelling place of the divine is utterly inhospitable to mortals. In other words, the approach to the place of the divine presence is guarded by increasing restrictions and an escalating threat of divine retribution.


8.3 Sancta Desecration

As far as the sanctuary is concerned, these purity laws are subordinate to the more fundamental requirement to preserve the sacred domain from desecration. Leviticus 21–22 outline the various restrictions which bear on priests and sacrifices. The laws governing the entry requirements of functioning priests (Lev. 21:1–22:16) deal with restrictions pertaining to genealogy (21:7–9 [ordinary priest], 13–15 [high priest]), physiological blemishes (16–24), and defilement from ṭum’ah (22:1–9). This order implies an organizational principle moving from essential to more contingent qualifications and may even suggest the order of stages in the admission process for potential priests.5

Indeed, this process can be illuminated in light of Babylonian evidence documenting admission procedures surrounding the acceptance of potential priests and cultic officiants. In particular, Caroline Waerzeggers’s work on the archival records from the Ezida temple in Borsippa and comparable Babylonian and Assyrian documents has shown how a similar preoccupation with genealogy, unblemished physiology, and ritual purity governs these selection processes. The texts suggest that potential temple officiants could be subjected to judicial inquiry regarding their rights to a prebend in a case where this usually hereditary right was in question. A priest bearing sacrificial duties—designated as a “temple enterer” (ērib bīti)—would be subjected to inspection for physical blemishes in a bathhouse and need to undergo numerous purificatory rites before being eligible for service (Waerzeggers 2008, 2011; also Löhnert 2010). The following description of the qualifications of a diviner is of particular interest:

[A diviner] begotten by a nešakku-priest of pure descent, he himself, being without defect in body and limbs may approach the presence of Šamaš and Adad where (liver) inspection and oracle (take place). The diviner of impure descent, not without defect in body and limbs, with squinting eyes, chipped teeth, a cut-off finger, a ruptured (?) testicle, suffering from leprosy… may not approach….

(adapted from Lambert 1998: 152, ll. 27–35)

The specific list of disqualifying blemishes is strikingly similar to those listed in Leviticus 21:18–20 (cf. the analogous list regarding sacrificial animals in 22:22–24), including blindness, skin disease (garab) and testicle malformity (meroaḥ ašek).

These Babylonian sources also offer an interesting perspective on the marriage restrictions outlined in Leviticus 21. These laws prevent an ordinary priest from marrying formerly promiscuous women or divorcees (vv. 7–9) and require the high priest to marry a priest’s virgin daughter (13–15). Reading these laws in light of the Babylonian evidence, one may be led to suspect that these laws are based on practical considerations, namely, the imperative to avoid producing offspring of ambiguous lineage. While this rationale may be partially valid, it does not seem entirely sufficient to explain the biblical rules, especially the priority given to widows over divorcees in 21:7–9 and in the analogous rule in Ezekiel 44:22 requiring all priests to marry virgins (including those of lay Israelites) or the widows of priests. These biblical rules appear to ascribe a type of “genealogical purity” to the priests (Hayes 2002: 27), which renders women who have been tainted by prior sexual relationships to be unsuitable for marriage to priests (Feinstein 2014: 94–96).6 Yet as is articulated in the exhortation to the high priest “that he not desecrate his seed among his people for I am YHWH who sanctifies him” (Lev. 21:15), it is important to stress that this attitude was not expressed in the terminology of impurity but rather as a profanation of the holy seed.

It has long been recognized that oppositional categories like purity/impurity and sacred/common have wide-ranging social implications. Following Douglas (1966), scholars in various disciplines including biblical studies have often viewed these categories—especially pollution—as symbolic of social structure. However, more recent work on biblical ritual, building off of recent trends in ritual studies (Bell 1992), have stressed that rituals do not merely symbolize (i.e. represent) status distinctions; they construct them (Gilders 2004). Saul Olyan writes, “Ritual, in my view, is not simply a reproductive activity in which social distinctions are mirrored, but also a productive operation in which social difference is realized. Rites shape reality for participants; they do not simply reflect some preexisting set of social arrangements brought into being elsewhere” (2000: 4). This approach is well-suited for appreciating how the rules pertaining to purity and access to the sanctuary serve to construct the hierarchal social structure represented in priestly law.

A salient demonstration of the validity of this approach can be found in the laws of the priesthood in Ezekiel 44, which are expressed explicitly as effecting a change in the status quo. Similar in style to the Hittite Instructions in its combination of rebuke and legal prescription, Ezekiel 44 distinguishes Zadokite priests from other Levites. The latter group’s role is restricted to protecting the sanctuary from the entrance of unwarranted participants—who are “uncircumcised of heart and flesh” (v. 9). In contrast with the Levites who have “distanced themselves” from YHWH (v. 10), the Zadokite priests are permitted to “draw close” to YHWH in the inner chamber and offer him his choice offerings of fat and blood (vv. 14–16). In this program, Ezekiel demotes the non-Jerusalem priests (“Levites”) and appoints them as “guards of the house” in contrast with the Zadokites who are “guards of the altar” (40:45–46a; Haran 1978: 94; cf. Zimmerli 1983: 458).7 The main point for our purposes is that these laws of access—mapped onto Ezekiel’s architectural blueprint of sacred space—serve to establish the supreme status of the Zadokites. A similar hierarchal arrangement distinguishing between Aaronide priests and Levites is outlined in programmatic terms in Numbers 18.

Similarly, priestly law correlates elevated cultic status with heightened purity restrictions. This point is evident in the stringencies of the high priest regarding corpse pollution (Lev. 21:1–6) compared with a regular priest (Lev. 21:10–12) and in the laws of the nazirite (Num. 6), whose unique status is defined by abstinence from wine and avoidance of corpse impurity.8 While these observations coincide with Durkheim’s stress on the social function of penal law to the extent that they establish solidarity around fundamental values, they also show the potential for these rules to produce social divisions when these values are manipulated by competing factions for the sake of aggrandizement (Dumont 1966: 55–57), as in the rebellions described in Numbers 16–17 (Achenbach 2003: 37–172; Knohl 1995: 73–80). Yet, as Durkheim would suggest, and these narratives themselves illustrate, when the social order is threatened by such internal tensions, it is the threat of retribution which maintains the hierarchy and brings the system back to equilibrium,9 exemplified by the delegation of responsibilities in Numbers 18.


8.4 Punishments Related to Sancta Desecration and Defilement

The Durkheimian framework can also be applied to examine the most common punishment formulas in Priestly law, particularly the distinction between divine and human-administered death penalties. The most straightforward formula describing automatic death by divine agency warns the potential violator to observe a particular precaution “so that he will not die” (velo’ yamut ולא ימות). More specifically, these warnings accompany injunctions to observe certain types of behavior in relation to the sanctuary, its implements, and its offerings. This formula accompanies the requirement of the high priest to wear bells on his robe (Exod. 28:35) and to burn incense upon approaching the adytum (Lev. 16:2, 13), the requirement of all priests to wash their hands and feet before performing their service (30:21) and the restrictions on Levites in transporting sancta (Num. 4:15–20).

The obligation to kill encroachers—by human agency—is based on a similar rationale. This responsibility is expressed in the formula hazar haqareb yumat (הזר הקרב יומת): “the unauthorized person who encroaches will be put to death” (Num. 1:51; 3:10, 38; 18:7; Milgrom 1970: 5–22). Although this requirement applies first and foremost to the Levites’ guard duty, priests are in turn obligated to prevent trespass and unauthorized participation of Levites or other priests (Num. 3:10; 18:1, 3, 7). At first glance, this guard duty would appear to be superfluous in light of the warnings of divine punishment cited above. However, the ultimate function of Levitical and priestly guard duties is to prevent divine wrath (qeṣep) or plague (negep) from striking the community as a whole: “The Levites shall camp around the Tabernacle of the covenant, that wrath may not strike the Israelite community” (Num. 1:53; also 8:19; 18:5). In this regard, the Levites are held accountable for the trespasses of lay Israelites (Num. 18:23).

For the sake of completeness, it should be added that P demands the death penalty for several transgressions which are not directly related to sancta desecration. These include Sabbath violation (Exod. 31:14–15; 35:2), illicit sex (Lev. 19:20; 20:10–16), Molekh worship (Lev. 20:2), cursing parents (Lev. 20:9), and necromancy (20:27). In attempting to account for the distinction between death by divine and human agency, Milgrom has suggested: “[C]rimes against persons are adjudicable and punishable by a human court; crimes against God are judged and punished by God, with the exception of Molek worship and blasphemy, which must be punished by human agency” (1991–2001: 2.1420). However, none of these violations, aside from perhaps cursing parents, should be considered offenses against humans from the standpoint of causing harm. The crimes which are punishable by divine agency and those punishable by humans alike derive their authority and rationale from divine command. The main difference appears to be that the sins which are policed by humans (e.g. the Sabbath, sexual violations, and foreign cults) pertain to social relations and institutions.

The relation of such seemingly arbitrary laws to the social order is elucidated in the following comment by Durkheim:

All the acts which offend [collective passions] are not dangerous in themselves, or, at least, are not as dangerous as they are made out to be…. It was not at all useful for them to be born, but once they have endured, it becomes necessary that they persist despite their irrationality…. But once the horror of [e.g. eating forbidden meat] has become an integral part of the common conscience, it cannot disappear without a social link being broken, and that is what sane consciences obscurely feel.

([1933] 1964: 107)

In other words, by requiring members of society to police these violations of the social order themselves, their commitment to preserve the collective conscience is reaffirmed and potential threats are neutralized. This effect is articulated by Deuteronomy’s capital punishment formula “you shall eliminate the evil from your midst” (Deut. 17:22; 19:16–21; 22:22; 24:7).

The punishment of “cutting off” (karet כרת) appears to have similar social implications. Most of these formulas employ the passive niph‘al form of the root k.r.t. (נכרת) and warn that transgressors will be cut off from their people. Several possible understandings of this punishment have been suggested by ancient and modern interpreters, including (1) banishment from the community; (2) denial of afterlife; (3) death by divine agency/shortened lifespan; and (4) cutting off of one’s lineage (Milgrom 1991–2001: 1.457–460). Though the first interpretation, banishment, is attested already in the Dead Sea Scrolls (Shemesh 2002), it should be ruled out, as the relevant passages seem clearly to focus on a divine punishment. In support of the second interpretation, one might contrast the threat of being cut off from Israel with the idiom for a desirable death, “being gathered to one’s kin/fathers” (e.g. Gen. 15:15; 47:30; Num. 20:24).

Evidence can be found in support of the third and fourth interpretations as well. The parallelism between the cutting-off formulas and parallel expressions referring to destruction (השמיד\האביד) in Leviticus 23:29–20 and Ezekiel 14:8–9 support understanding karet as referring to death by divine agency (Frymer-Kensky 1983: 404–405; Zimmerli 1954). Yet a similar fate may also be insinuated against the criminal’s progeny. The language of “cutting off” suggests a tree metaphor, whereby one’s offspring are likened to the produce of a healthy tree perpetuating one’s name—unless the tree is cut off from its roots (Isa. 56:3–5; Jer. 11:19; Job 14:7–14). This sense fits well with the use of the verb karet in relation to priestly (1 Sam. 2:33) and monarchical (1 Kings 2:45) lineages (Levine 1989: 241–242). Along similar lines, Baruch Schwartz writes that it is “more probable that ‘cutting off’ is extirpation, i.e., the eventual total extinction of one’s line, by whatever means God sees fit” (2014: 210). Here again the Hittite Instructions can be compared: “But he who offends the will of the god does the god avenge it on only that one? Does he not avenge it on his wife, his children, his descendants, his family, his male and female servants, his cattle, his sheep and his grain and destroy him totally?” (I, 34–37; Taggar-Cohen 2006: 42, my translation). This Hittite text suggests that the various interpretations of karet need not be mutually exclusive. Accordingly, the karet formulas—taken most literally—reaffirm the integral role of penal law in effecting social cohesion. The violation of these severe transgressions was believed to result necessarily in the severing of transgressors and their progeny from the Israelite line, whose perpetuity was itself conditional upon faithfulness to the covenant (Lev. 26).

A final punishment formula which requires clarification is “bearing sin” (naśa’ ʽawon). This idiom is based on the metaphoric understanding of sin as a burden (Anderson 2009) which can refer to the guilt of the transgressor or to the removal of this burden as part of an act of atonement or forgiveness (e.g. Exod. 28:38; Lev. 10:17; 16:21–22; Schwartz 1994). An open question remains whether these formulas imply a specific type of punishment. For instance, Milgrom has argued that these formulas refer to “a nonexpiable, irremediable divine sentence” (1991–2001: 2.1490), though this claim is contradicted by sources such as Leviticus 5:1, 17 which are followed by expiatory procedures. In contrast, Bruce Wells (2012) has argued that the formula in these sources and others (Lev. 7:18; 17:16; 19:8; 20:17; 20:19; 20:20; 24:15; Num. 5:31; 9:13; 30:16) imply an obligation for an additional unspecified form of remediation. Wells claims that these sources limit liability and thereby can be distinguished from other sources which employ these formulas in relation to severe divine punishment—death or “cutting off” (e.g. Exod. 28:43; Lev. 20:20; Num. 18:22, 32). The primary basis for this argument appears to be the usage of semantically cognate formulas in Neo-Babylonian juridical texts (Wells 2004: 73–82), but it is questionable whether this extra-biblical evidence should be admissible for interpreting the biblical text, namely, to substantiate the existence of additional penalties not explicitly stated. Based on the sources in which the punishment is explicitly stated, it seems more likely that the sin-bearing formulas serve to warn potential transgressors of the inevitability of divine retribution. Yet they need not preclude the possibility of atonement. In texts such as Leviticus 5:1 and 17, the formulas serve to urge the transgressor to bring the required offering to avoid punishment.

More fundamentally, these formulas appear to have a more protean meaning than the precise definitions cited in the previous paragraph, and their implications are determined by context. In several cases, they emphasize culpability in ostensibly borderline cases where a person might expect either leniency or escape from human judgment: failing to testify (Lev. 5:1, a potentially undetectable sin of omission; Phillips 1985); not wearing pants in cultic service (Exod. 28:43, against the standard practice assumed by the non-P altar law Exod. 20:26!); eating a piggul offering on the third day (Lev. 7:18; 19:8, since it pertained to the offerer’s portion, it could have been viewed as a matter of personal choice)10; failing to purify after eating carrion meat (Lev. 17:16; which apparently originated as a priestly stringency: Lev. 22:8; Ezek. 44:31); and failing to offer the second Passover offering (Num. 9:13). A second use of this formula is to attribute “vicarious culpability,” attributing guilt to a second party for a first party’s actions: having failed to rebuke one’s fellow (Lev. 19:17; cf. Ezek. 3:18–19; 33:8); Levites or priests who have neglected their guard duties (Num. 18:1, 22–23); and a husband who has caused his wife to violate her oath (Num. 30:16). While these formulas warrant further study, their fundamental import seems clear: there is a strict accounting for all of these violations of the divine law. Even if no visible trace is left, the transgression is real and requires expiation (Ricoeur 1967: 82–83). The next section more closely examines this moral realism.


8.5 Priestly Penal Law in Light of Contemporary Legal Theory

So far this chapter has attempted to apply Durkheim’s characterization of penal law to better understand the Priestly laws of sancta desecration and their social ramifications. At this point, it will be of interest to situate this account in relation to additional legal theoretical frameworks, including those that pursue prescriptive norms relevant to contemporary society (i.e. what role punishment should fulfill in society, if any). To my knowledge, most efforts in this area have been directed toward analyzing biblical law (in general) in light of natural law theory (Burnside 2011: ch. 3; Jacobs 2013). While natural law theories come in several varieties, they generally share the assumption that certain laws are rooted in a morality which is independent of the will of a particular human legislating body and hence are both universal and objective. The application of this theory to the Bible has been promoted primarily by Roman Catholic theologians who sought to identify a universal morality underlying the particularistic content of scripture. Stephen Pope explains: “Theological ethics is drawn to natural law for two fundamental reasons. First, it advances a form of moral realism which affirms that moral standards are based in reality, and in this sense ‘objective’, rather than manufactured by human decisions. Second, some ethicists are attracted to natural law for its universal scope and its claim to apply to all human beings” (2007: 149). However, these efforts seem to be motivated primarily by theological commitments and are not derived from textual analysis of pentateuchal law, whose particularistic focus on the Israelite people and culturally contingent ritual laws is hardly conducive to these claims.

Yet the appeal to natural law is not entirely incongruous, even in reference to Priestly law. In particular, Priestly law—as contextualized and even seemingly arbitrary as some of it may appear—does bear pretensions that these laws correspond to objective reality, as noted in the previous section. Specifically, the conviction in the inevitability of divine punishment for severe transgressions resembles other biblical sources which depict automatic retribution and thus create the impression that the “natural” order of the world enforces these laws (Burnside 2011: 73–76; Koch 1983). What is the basis of this moral realism? By enabling a deeper understanding of the rationales for these ancient laws, the study of biblical law can offer crucial evidence in reconstructing a historically accurate genealogy of morals.11

The preceding analysis of Priestly laws pertaining to purity and sancta desecration provides a stimulating test case for how this line of inquiry can be carried out. The survey of these laws reveals several distinct underlying motives. Laws dealing with the purity of the sanctuary, as noted in section 8.2, are based on a notion of pollution derived from human feelings of disgust which are anthropomorphically projected on the Deity. Accordingly, the site of divine presence was safeguarded by a strict code of conduct which, if violated, would result in automatic death by divine agency (as expressed in the welo’ yamut formulas). Another set of laws relates to folk beliefs that deemed certain behaviors to be inherently dangerous. As noted in section 8.2, certain severe impurities associated with diseased persons seem to have been originally associated with a fear of curse and contagion (2 Sam. 3:28–29). In addition, certain “taboos” such as the avoidance of eating blood (Gen. 9:4; 17:10–11, 14) and sexual relations with a menstruant (Lev. 22:3), both with the threat of karet, were probably viewed as inherently dangerous.12 A third category of transgressions—deemed “moral impurity” by Büchler and Klawans (see section 8.2)—also involved a fear of automatic retribution. Incest and sexual violations are described as leading the land to vomit out its inhabitants according to Leviticus 18:25, 28. Bloodguilt is depicted as defiling the land, which was believed to entail catastrophic ramifications (Deut. 21:1–9; 2 Sam. 21; see Feder 2011: 173–186). In short, it would appear that the majority of Priestly laws are founded on a concern for automatic retribution.

Some scholars would suggest that at least some of these beliefs originated as post facto rationalizations of disease and suffering (Ricouer 1967: 25–33; cf. Feder 2010). Leaving such speculations aside, the preceding analysis suggests some conclusions regarding the psychological basis for the moral realism implied by P and its relation to automatic retribution. In particular, the remarkable degree of similarity between P and rules pertaining to purity and sancta desecration in ancient Mesopotamia, Hatti, and elsewhere suggests that both the prohibitions and threat of punishment were logical outgrowths of their similar cultic conceptions (Hundley 2011, 2013). In other words, the antithetical relation between gods’ earthly presence and notions of pollution modeled after human disgust were taken as self-evident, and rightfully so—considering that comparable beliefs are attested in like-minded cultures. On this background, it is not difficult to appreciate why these laws were taken to be both objectively real and entailing automatic retribution.

This implicit moral realism invites an additional perspective from which to analyze P in light of contemporary legal theory, namely retributivist (or “just deserts”) theories of punishment. Michael Moore defines this body of theory as follows: “Retributivism is the view that punishment is justified by the moral culpability of those who receive it. A retributivist punishes because, and only because, the offender deserves it” (1988: 179). According to this definition (which is strikingly reminiscent of Durkheim’s “repressive law”), justice is defined by the past-facing orientation of making the punishment fit the crime, rather than by a future-facing consequentialist aim—whether to prevent crime or to rehabilitate the criminal.

P’s laws of purity and sancta desecration reflect such an attitude, represented both in the automaticity of punishment for any severe trespass and in justification formulas (e.g. “sin-bearing”) which accompany threats of punishment. Furthermore, as I have argued at length elsewhere, the Priestly term for atonement kipper (כפר)—as also its English equivalent “expiate” (from Latin ex-pio: “pay off”)—reflects a clearly retributivist notion of paying back one’s guilt-debt (Feder 2011: ch. 5). Importantly, this term is applied even to the remediation of unintentional misdeeds (Lev. 4–5). By offering the appropriate expiatory sacrifice, the transgressor is able to evade his or her just deserts and is automatically forgiven (nislaḥ נסלח).

Whatever its demerits, it is clear that retributivism concords with a fundamental human intuition that crimes demand a fitting punishment. This “impulse” is observable in infants (Hamlin et al. 2011), and it is manifested even in adults who outwardly profess a belief in utilitarian aims for punishment (Carlsmith et al., 2002). The Priestly laws of purity and sancta desecration offer ancient evidence for a legal system which advocated such a notion of crime and punishment unflinchingly. While this moral realism is ostensibly contingent upon the content of authoritative divine revelation, closer examination reveals that many of these rules are based on socio-religious intuitions shared by neighboring cultures.

While the primary aim of the present discussion has been descriptive—to accurately characterize Priestly laws, it is nevertheless worth mentioning the potential contribution of the biblical evidence for contemporary debates regarding the contemporary normative value of retribution. Specifically, the retributivist view of punishment is fitted particularly to a morally homogenous society such as biblical Israel. Yet, as Durkheim himself insinuated in his comparison between repressive and restitutive law, the heterogeneity of values in modern Western societies may not be conducive to a revival of retributivism (Lacey & Pickard 2015; cf. French 2001).

In conclusion, this chapter has attempted to apply a Durkheimian perspective to understand the penal nature of Priestly law and bring these ancient texts into conversation with contemporary legal theory. This perspective has highlighted some of the moral and religious presuppositions underlying P’s legal system as well as its social implications. Despite its limited scope, ideally this examination can serve as a representative example of the potential benefits to be gained by bringing additional branches of modern legal theory to bear on this historical evidence in a cross-fertilization that can enrich both biblical and legal studies. More specifically, as suggested in the previous paragraph, the analysis of biblical law through the lens of modern legal theory can shed light on the complex relationship between morality, law and historical context.




Notes


1. For the purposes of this chapter, no distinction will be made between Priestly layers (unless explicitly mentioned). For further discussion, see chapter 12 in this volume.

2. Durkheim’s emphasis on ritual laws and taboos is content-oriented and does not address P as a distinct literary document.

3. Though I tend to agree with Milgrom’s understanding of the sin offering’s function in broad terms (Leviticus (AB). 3 vols. (New York: Doubleday, 1991–2001), 1.254–61); cf. Y. Feder, Blood Expiation in Hittite and Biblical Ritual: Origins, Context and Meaning (Atlanta, GA: SBL, 2011), 108–11), it is nevertheless important to recognize that P maintains a strict distinction between sin and impurity. Feder, Blood Expiation, 92–7; R. Gane, Cult and Character: Purification Offerings, Day of Atonement, and Theodicy (Winona Lake, IN: Eisenbrauns, 2005), 112–24. For this reason, I have not included Milgrom’s scheme (based primarily on the categorization of sins in Lev. 4 and 16) in the present survey. For discussion of Milgrom’s view regarding the demonic nature of Mesopotamian “pollution,” see I. Cranz, “Priests, Pollution and the Demonic: Evaluating Impurity in the Hebrew Bible in Light of Assyro-Babylonian Texts,” Journal of Ancient Near East Religions 14 (2014): 78–83; Y. Feder, “Defilement, Disgust and Disease: The Experiential Basis of Akkadian and Hittite Terms for Pollution,” Journal of the American Oriental Society 136 (2016): 103–16.


4. Assuming that the hapex yazaʿ (יזע) is related to zeʿah (זעה) “sweat,” as assumed by the rabbis (b. Zevahim 18b) and followed by many modern translators and commentators (New Jewish Publication Society translation, Revised Standard Version).

5. The genealogical requirements for ordinary priests and the high priest are preceded by specifications regarding the proximity of family members for whom they may be defiled (vv. 1–6, 10–12, respectively) and related mourning practices. The placement of these laws seems to be governed by stylistic literary considerations. Milgrom, Leviticus, 2.1792.

6. One may dismiss therefore more far-fetched explanations such as that of K. Elliger (Leviticus (HAT). (Tübingen, Germany: Mohr Siebeck, 1966), 290), who suggests that the high priest acquires special powers from sex with a virgin, or E. Gerstenberger (Leviticus: A Commentary, trans. D. W. Stott. Louisville, KY: Westminster John Knox Press, 1996), 313) who suggests that a woman who has relations with another man poses a danger to the priest’s service (“as if the woman were infected with an alien power”) and is incompatible with the holiness of YHWH’s temple. For further discussion of these laws, see S. Shectman, “The Social Status of Priestly and Levite Women,” in Levites and Priests in Biblical History and Literature, ed. M. Leuchter and J. Hutton (Atlanta, GA: SBL, 2011), 87–89.

7. The vague justification for the demotion of the Levites from the status of full-fledged priests (v. 10) and the focus on descendants of Zadok (founder of the Jerusalem priesthood) suggests deuteronomistic influence (as also the expression “Levitical priests” in 43:19 and 44:15), as argued long ago by J. Wellhausen, Prolegomena to the History of Ancient Israel, trans. S. Black and A. Menzies (New York: Meridian, 1957), ch. 4 (first published in 1885). For a sampling of current research on these contested issues, see M. Leuchter and J. Hutton, eds., Levites and Priests in Biblical History and Literature (Atlanta, GA: SBL, 2011).

8. The function of purity restrictions as an expression of elevated sanctity can also be found in the rationales associated with observance of dietary laws in Leviticus 11:44–5 and Deuteronomy 14:2, 21, and the extension of the prohibition to eat the flesh of torn animals to lay Israelites in Exodus 22:30 and Deuteronomy 14:21, which appears to have originated as a priestly stringency (Lev. 11:40; 17:15; 22:8; Ezek. 4:14; 44:31).

9. For a suggestive analogy from primatology, see F. de Waal, Good Natured: The Origins of Right and Wrong in Humans and Other Animals (Cambridge, MA: Harvard University Press, 1996), 94–5.

10. Note also the stipulation in Leviticus 7:18 that failure to eat the offering in the proper time serves to retroactively disqualify it, which the rabbis circumvented by assuming that the offerer intended such from the beginning (m. Zevaḥim 2:2–5; 3:6; Milgrom, Leviticus, 1.421).

11. In relating biblical law to “morals,” one must avoid the anachronistic connotations of this modern category. In particular, it is necessary to define “morality” in a broad sense (multiple-concern morality), encompassing a vast spectrum of norms not confined to benevolence in interpersonal relations (single-concern morality). For this distinction, see R. Giner-Sorolla, Judging Passions: Moral Emotions in Persons and Groups (London: Psychology Press, 2012), 10–9.

12. Regarding the consumption of blood, see Feder, Blood Expiation, 196–202. As for the danger associated with menstrual pollution, one can compare Milgrom (Leviticus, 1.948–53) for a partial but convenient discussion of cross-cultural evidence, as well as later rabbinic views e.g. m. Shabbat 2:6 and Ramban on Genesis 31:35.
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Chapter 9

“An Eye for an Eye” and Capital Punishment


Herbert B. Huffmon





“An eye for an eye” is a commonly used phrase for a statement of commensurability in dealing with personal injuries in the ancient Near Eastern legal traditions, including that of ancient Israel, as well as in general studies. The most elaborate biblical statement of commensurable punishment is found in Exodus 21:22–25, part of the Covenant Code (Exod. 20:22–23:19), widely regarded as the oldest collections of legal rules in the Bible. Exodus 21:22–25 comments on the consequences of a brawl in which a pregnant woman is hurt, resulting in a miscarriage or other injury. This specific example of the law of injury is itself part of a shared tradition in ancient Near Eastern law, as illustrated in depth by J. J. Finkelstein with special reference to the goring ox. In the case of an injured woman who is pregnant, if the injury is limited to a miscarriage the woman’s husband receives suitable compensation (i.e. a negotiated settlement). If the injuries are more extensive, the penalty standard in Exodus 21:21–25 is “life for life, eye for eye, tooth for tooth, arm for arm, leg for leg, burn for burn, wound for wound, bruise for bruise.” In actual practice, however, such injuries are difficult to duplicate, leading to “rough” equivalents. In a more limited articulation of this principle, the much earlier Laws of Hammurabi (LH) 196–197 specify that “If a citizen blinds the eye of another citizen, they shall blind his eye; if he should break the bone of another citizen, they shall break his bone”; and LH 200 states that “If he should knock out the tooth of another citizen of his own rank, they shall knock out his tooth” (Roth 1995: 121). (In reality, of course, not all eyes, bones, or teeth are the same, and the actual practice, to which we have very limited access, would require negotiations.) A parallel type of penalty applies in instances of bringing false or unsubstantiated charges against another, as noted in Deuteronomy 19:19: “You shall do to him as he planned to do to his fellow.” As such, this standard has been described as “sympathetic punishment,” i.e. the injury that was received by the victim is matched by the punishment of the perpetrator, though the intimated punishment can only be approximate. Understood in this literal way, “an eye for an eye” has been wrongly regarded as primitive or even barbaric, emphasizing a sense of harshness and “getting even.” The emphasis has frequently been on a kind of retaliation as opposed to some recovery for the injured party (Frymer-Kensky 2003; M. P. Roth 2014).

The character of lex talionis in the Biblical tradition is, in general, well stated by the American legal philosopher, Edmond Cahn: “ʽAn eye for an eye,’ which appears to us like a barbaric maxim, was in its day merely a primitive rule of commensurability.” Cahn judges it to be “a substantial advance over … ‘a life for an eye’ ” (Cahn 1955: 281), or, in terms of the biblical tradition, the boast attributed to Lamech: “I have killed a man for my wound, a boy for my bruise” (Gen. 4:23), an exaggerated statement which goes beyond legal rules. Similarly, Finkelstein emphasizes that lex talionis represents the principle that “a punishment is moral only if it fits the crime” (Finkelstein 1981: 25, n. 1), which allows a range of negotiation, and Raymond Westbrook describes “an eye for an eye” as “particularly appropriate as a judicial limitation on revenge” (Westbrook, HANEL, 74).

Note that in the Covenant Code ancient Israel is particularly protective of the fundamental concerns of the “Ten Commandments” (Childs 1974: 396; Huffmon 2004), which lift up maximal wrongs in various areas of community life. Violations of this specific part of the Mosaic covenant tradition (Exod. 20:1–14; Deut. 5:1–18) are especially associated with capital punishment (Miller 2009: 152–153). Some of these concerns represent direct wrongs against God and come more under the extra-legal area of direct divine punishment. Other wrongs, focusing on obligations to various members of the community, come under the cover of the lex talionis principle with particular reference to personal injury. As a feature of the fundamental biblical code represented by the Ten Commandments, capital punishment is an option, at some level, in each category of major wrongs (Miller 2009: 152–153). At least in some instances, however, the talionic principle as applied appears to ameliorate the range of capital punishment in comparison with other ancient Near Eastern legal traditions (Westbrook and Wells 2009).

Statements of the talionic principle are indeed old, dating back about 4000 years in the legal traditions of the Near East. As a principle, “an eye for an eye” sets limits and forms a guideline for legal negotiations (Barmash 2005). In this regard, however, there are at least two possible primary emphases: (1) the punishment should parallel the injury, even duplicating it insofar as feasible—though injuries are virtually never exactly the same; (2) the punishment should not exceed the injury. The occasional admonition in the Deuteronomic Code, “show no pity,” points to a rather harsh understanding of commensurability, at least in some cases (Deut. 13:7–11 [death for enticing someone to serve other gods], 19:11–13 [death for intentional killing], 15–21 [equivalent punishment for giving false testimony with explicit reference to the talionic principle], 25:11–12 [cutting off the hand of a woman who helps her husband in a fight with another man by grabbing the genitals of her husband’s opponent]), but only one of these instances involves punishment by a duplicating injury. Other admonitions emphasize that the law should deal equitably with the native and the stranger, the rich and the poor (Exod. 12:49; 23:1–3; Lev. 19:15), pointing toward leniency. But since no two instances of injury are exactly the same—and even death has many different shapes—the solution to such legal cases commonly relies upon particular negotiations and the consideration of analogous situation.1

This means that negotiation is essential. Punishment lacks the necessary flexibility, and even potential death sentences for those (human or animal) who cause the death of a person become differentiated in terms of the manner and means of the homicide (accidental or purposeful) and the means of execution of the perpetrator (at the discretion of a family member such as the “avenger of blood,” by communal stoning, or by an action of some other political body).

An example of a literal application of this principle, to the extent even of vicarious punishment, is already found in LH 229–230, which states that should a housebuilder’s negligence lead to the death of the householder or of a son of the householder, that builder himself or a son of the builder, respectively, shall be killed (Greengus 2011: 157; Roth 1995: 125). For a similar ruling, note LH 116, allowing vicarious punishment for the death of a distrained son or compensation with reference to the death of a distrained slave, plus forfeiture of the originating loan. And in terms of an actual royal decision, Rim-Sin, king of Larsa (an earlier contemporary of Hammurabi of neighboring Babylon), instructed some local officials about a specific case: “Since he (the perpetrator, apparently a slave) cast a boy into a furnace, you (too) cast (that) slave into the furnace” (using synonymous words for “furnace”; see Greengus 2011: 161).2 Similarly explicit guidance of a possible membrum pro membro is found in Leviticus 24:19, “A man who injures a member of his community, as he has done so it shall be done to him,” though fully comparable injuries are elusive. This statement in Leviticus closely parallels the much earlier statement in LH 196–197, mentioned above. Indeed, these statements represent a well-established sense of roughly equivalent punishment in ancient Near Eastern law that antedates the time of Moses and that has continued to be a literal practice in various societies well into much later times, including in Europe.3 Socio-economic class is an important factor in the negotiations, as in LH 198–199, which specify that if a citizen blinds the eye of a commoner (muškēnm) or a slave, i.e. persons of lesser status, compensation is in order, though the level of compensation differs with the status of the victim. And LH 202 indicates that a citizen who slaps the face of a citizen of higher status is to be punished by public flogging with sixty stripes, doubtless a rather more severe penalty than the actual slapping. For persons within the same socio-economic class, compensation is appropriate, though sometimes at a high level. In LH 8, concerning theft of movable property belonging to a god or the palace, or even to a commoner, adjusted compensation is allowed but in the absence of compensation the thief is killed (Roth 1995: 82; Wright 2007).

Even earlier than the time of Rim-Sin and Hammurabi, however, the matter of literal membrum pro membro, a strict “eye for an eye” was not the only acknowledged norm, as use was also made of the practice of compensation to the injured party, perhaps especially if the specific perpetrator could be identified but could not be apprehended. Compensation continued as a possible alternative in Mesopotamia, depending on circumstances, particularly in the absence of premeditated violence. Strict talionic penalties that emphasize corresponding bodily injury without any form of compensation provide no material benefit to the injured party or the surviving family. So in the pre-Mosaic communities of Israel’s world, and even well before the time of Hammurabi, attention was often given to compensation, with or without specific parallel injury to the perpetrator(s) (Greengus 2011: 147–172). These two forms of solution—compensation and talionic punishment—represent somewhat alternative but not mutually exclusive means of sustaining a basic equality in the law, particularly in terms of the outcome for the victim or the family of the victim. One argument is that “the aim of the section in the Covenant code [Exod. 21:18-27] is to mute the widely practiced custom of paying for injuries and wounds, whether they were inflicted deliberately or accidentally” (Finkelstein 1981: 25, n. 1). But dealing with injuries is notoriously messy in actual legal practice, as is also the case in the biblical tradition. The legal sections in the Bible, as presented, are also neither uniformly drafted nor strictly consistent, which accords with the empirical anomalies of actual cases. The principle of “an eye for an eye” sets a limiting standard for punishment, though the negotiated judgments or settlements may represent what now appears to be a more severe punishment. In the biblical tradition in particular, capital punishment is indicated even sometimes in instances of what appear to be lesser offenses, but the legal situation is dominated by the foundational obligations of the Mosaic covenant tradition which represents a kind of fundamental or foundational legal standard of commensurability, often involving the possibility of capital punishment. It is important to note that ancient Israel’s legal traditions are known from various collections of legal rules and from numerous narratives of practice, not from formal case records such as are preserved in abundance from Mesopotamia. This reality fosters a very mixed picture and makes it quite difficult to know how actual cases were handled in ancient Israel.

The importance of lex talionis as a principle of negotiation is nicely illustrated by Exodus 21:26 which follows immediately after the elaborate statement of the talionic principle in Exodus 21:23–25 (Barmash 2005). Exodus 21:26 cites an example of a personal injury inflicted by a slave owner on his slave, thus an injury that crosses the lines of class status: “if a man strikes the eye of his slave, male or female, and destroys it, he shall let him [or her] go free on account of his [or her] eye.” In this instance, the tradition does not look to a comparable physical injury to the offending slave owner. The master is punished not in terms of a “sympathetic” physical injury to himself, a punishment that would have no benefit for the injured slave (other than perhaps some sense of revenge), but by the loss of the services of the slave. The injured party is to receive the compensatory benefit of being freed from slavery. Exodus 21:27 follows the same pattern in the case of a slave owner knocking out the tooth of a male or female slave, a much lesser injury than the loss of an eye. (In LH 198 and 201 a tooth has one-third the value of an eye.) On the other hand, if the slave owner strikes a slave with a rod, killing the slave, the slave owner is punished in some unspecified fashion (Exod. 21:20; see Propp 2006: 218–219), i.e. presumably there are negotiations (Greengus 2011: 125; see also LH gap z, Roth 1995: 99). The Covenant Code seeks to protect the person of lower status from being injured, specifying an appropriate settlement. There is quid pro quo but not membrum pro membro. And if the slave dies only after a day or two, the punishment is apparently restricted to the loss of the slave’s services (Exod. 21:21).

An interesting negotiation in a capital case which combines talionic punishment and compensation is found in the prophetic legend in 1 Kings 20:35–42.4 In a planned rebuke of an Israelite king, a disguised member of a prophetic band alleged to the king that he had failed to secure a prisoner entrusted to his care, having been warned that he would have to exchange his life for that of the prisoner should he fail to keep him under guard, or at least pay a talent of silver, a rather heavy compensation. The disguised prophet-guard then advised the king that the prisoner had escaped. The king in turn pronounced that the “guard” had acknowledged his own sentence, i.e. the king concurred with the punishment of death or at least a whole talent of silver as compensation. But the prophet-guard who was using this subterfuge pronounced that the king, having released an opposing king whom God had designated for death, would give “his own life for the life” of the released Aramaean king, and “people for people.” The king, the head of the legal process, would allow compensation; the prophet-guard, claiming to speak for God, declared that God, having been directly offended, would not accept compensation.

In ancient Israel a common pronouncement of capital punishment is the phrase môt yûmāt (“he shall surely be killed”). This phrase occurs in connection with the whole range of fundamental obligations represented in the Mosaic tradition (i.e. the Ten Commandments), both in connection with religious or ritual law and with civil law. The talionic principle of judgment, with its particular focus on personal injuries, is not specifically associated with the capital offenses against God, i.e. worship of other gods, idolatry, and falsification of a formal oath or vow. These offenses are ultimately enforced by God, as in Numbers 5. But there are some related regulations. With reference to not worshipping other gods, for example, Exodus 22:19 (20) states that “anyone who sacrifices to a god other than the Lord shall be marked for destruction.” Deuteronomy 13:2–7 states that anyone, such as a prophet or a dreamer of dreams, who advocates the worship of other gods, even with supportive signs and portents, shall be put to death. Deuteronomy 17:2–7 stresses that accusations of such ritual behavior require a careful review of the charges and at least two direct witnesses, which can then lead to death by stoning carried out by the community. Likewise, should anyone offer a child to Molech, a foreign deity, “the people of the land” should put such a person to death. If they do not do so, God himself will cut off any such persons and their families from among the people (Lev. 20:1–5; note also v. 6). The general emphasis in regard to these religious offenses, however, is on divine enforcement.

The talionic principle is basically associated with a civil law penalty carried out by the community or its representatives, rather than directly by the Lord. Violation of the prohibition of any work on the Sabbath, whether by a member of an Israelite household, including their slaves and their farm animals, or even by aliens residing in their community (Exod. 20:8–11; Deut. 5:12–15), is proscribed in the priestly tradition, i.e. invoking the death penalty (Exod. 31:14–15). Adjudication would requires a clear definition of work, which Exodus 35:5 says includes kindling a fire. Similarly, in Numbers 15:32–36 death is the divine penalty for the preparatory step of gathering wood on the Sabbath. But even these example leave various actions open to negotiation.

Honoring one’s parents (Exod. 20:12), a fundamental intergenerational rule, relates to the behavior of adults or near-adults toward their parents, often elderly; the injunction is not targeting disobedient minors. In the Covenant Code, elder abuse such as striking a parent is a capital offense (Exod. 21:15), as is cursing or belittling parents (Exod. 21:17). In LH 195, however, if a “son” strikes his father, the penalty is cutting off the son’s hand. In a similar contrast of status between the parties involved, LH 203 states that if a citizen should strike the cheek of a citizen of higher status, the striker is to receive sixty stripes—relatively severe but not a capital punishment. In LH 205, should a citizen’s slave strike the cheek of a citizen, one of the slave’s ears is cut off (the loss of a hand would damage the value of the slave more than the loss of an ear). The contrasts between the Covenant Code and LH indicate the special severe treatment, in ancient Israel, for violations of the fundamental code concerning parents (Greengus 2011: 136–140; Propp 2006: 211–214).

Committing homicide is a maximal wrong in regard to another person (Exod. 20:13; Deut. 5:17) and such a perpetrator shall be put to death (Exod. 21:12) (Barmash 2005). But the issue of prior animosity and planning raises the possibility of negotiations. If there was no preexisting motive and the killing came about spontaneously, God provided the possibility of refuge and thereby capital punishment could be avoided. If the fatal altercation was preplanned, however, refuge was not allowed, pointing to evidentiary procedures. Even if the perpetrator has sought refuge, such a person could be denied that safety and be removed from any such place of refuge for execution, e.g. at the hands of the “avenger of blood,” a relative of the deceased person who is to show no pity (Exod. 21:13–14; Deut. 19:11–13a).

If two men quarrel, leading to one of them being seriously injured yet recovering well enough to walk about with a staff, the only penalty is that the man causing the injury pays compensation for the victim’s time lost (Exod. 21:18–19). In the case of beating a male or female slave to death (Exod. 21:20–21), the slave owner must be penalized if the slave dies that same day, but the penalty, “he shall be avenged,” is ambiguous. No explicit death sentence is mentioned, and the absence of a particular penalty, apart from the loss of the slave’s services, if the slave lives for a day or two after the beating, points to something other than a capital case because the slave is regarded as the slave master’s property (literally, “his silver”).5

Deaths involving homicidal negligence provide another occasion for negotiation. For example, engaging a classic topic (see Finkelstein 1981), Exodus 21:28–31 states that if an ox fatally gores a person, that ox shall be stoned and its flesh shall not be eaten, yet the owner has no liability. If, however, that owner has been warned that his ox represents a danger but he has failed to exercise appropriate control and his ox fatally gores someone, adult or child, the ox itself shall be stoned—its flesh not being eaten—and the owner shall be put to death—a life for a life. However, this negligent owner may redeem his own life by paying the assigned compensation (vv. 30–31). If the ox fatally gores a male or female slave, the negligent owner is to pay thirty silver shekels to the slave’s master and the ox is to be killed by stoning (v.32). There is a similar law in 54–55 of the much earlier Laws of Eshnunna (Roth 1995: 67), which stipulates that the negligent owner of an acknowledged dangerous ox that fatally gores a man is required to pay forty shekels in compensation, though if the victim was a slave the compensation is only fifteen shekels. In LE 56–57 similar penalties apply for a dog known to be vicious. But in LE there is neither reference to capital punishment for the owner nor to the killing of the ox or the dog. LH 250, in contrast with Exodus 21:28, denies liability for an ox, previously well behaved, that fatally gores a man while passing along the streets, In LH 251–252, the negligent owner of a dangerous ox that fatally gores a man or a slave again pays significant compensation. The owner’s awareness of a dangerous animal plays an important role in these examples, but ancient Israel’s willingness to impose capital punishment while allowing compensation is notable.

The prohibition of adultery (Exod. 20:13; Deut. 5:17) addresses a fundamental violation of family life.6 In Deuteronomy 22:22 and Leviticus 20:10–12, adultery, understood as a man having sexual relations with another man’s wife—even with his father’s wife or his daughter-in-law—means that both of them are sentenced to death. The Hittite Laws (HL) 189–190 (Roth 1995: 236) rule out a man having sexual relations with his mother, daughter, or son, apparently capital crimes, but relations with a stepmother is not a capital offense unless his father is still living. In Leviticus 19:20, sexual relations with a female slave who has been designated for marriage but is still a slave and not yet betrothed is not adultery and accordingly is not a capital crime for either party (Levine 1989: 130–131). However, if a betrothed virgin secretly becomes sexually involved with another man while in town and they are discovered, the two of them are taken to the city gate and stoned to death (Deut. 22:23–24). But if a man rapes a betrothed girl in the open country and it becomes known, only the man is subject to death (vv. 25–26), and the text offers a legal analogy and an additional negotiating point: it describes the wrong as comparable to the case of a man assaulting and killing another man, an established potential capital offense, and notes that in the open country there was no one who could respond to her cry for help (vv. 26–27). The talionic principle is implicit.

Other prohibited sexual relationships are detailed in Leviticus 18:6–20, and homosexuality is prohibited in Leviticus 18:22. All these prohibited relationships are described as capital wrongs (Lev. 18:29–30). However, biblical narratives indicate that when the adulterous male is a king, such as David with Bathsheba (2 Sam. 11:2–5; 12:1–15), there is the element of the legal dominance of a king, i.e. the element of force, and the possibility of death for Bathsheba is not mentioned, though the child resulting from that act of adultery is not allowed to live. LH 130 provides the example of a man caught forcing himself on another man’s “virgin wife who is still residing in her father’s house,” i.e. a young woman. That man shall be killed but the woman is not punished.

The ancient Near Eastern legal traditions illustrate the complexities of addressing adultery and determining just who is an injured party, citing a wide variety of situations, as described by Greengus (2011) and Westbrook (2009).7 The injured parties may include the Lord, and the Lord’s inclusive holiness (Lev. 20:26), or focus on the husband, as in LH 129, according to which if a man’s wife is discovered having sexual relations with another man, they may be tied up and thrown into the water—capital punishment. But if the injured husband (“master”) of LH 129 chooses to spare his wife, the king shall spare the other man (“his servant”), which represents the king, here a somewhat secondary party, as the enforcer of talionic comparability. Similarly, in the HL 198, a husband who has become aware of his wife’s sexual relationship with another man—again, the initiator—and brings them before the king, the ultimate authority, the husband may request that his wife be spared death. Should the king grant that request, the husband must also accept sparing the wife’s lover. If the husband requests, rather, that they both be put to death, “they shall roll the wheel” (enigmatic), and “the king may have them killed or he may spare them.”

Another sexual offense that could lead to capital punishment is bestiality on the part of a man or a woman (Exod. 22:18/19; Lev. 18:23; 20:15–16; see also Deut. 27:21 and Greengus 2011: 83–85). Punishment extends to the animal as well in Leviticus 20:15–16, whether as culpable or as defiled or suspect. In the ancient Near Eastern tradition, however, an animal could be regarded as the initiator. HL 187–188 stipulates that the case of a man committing bestiality with a cow or a sheep is presented to the king for judgment, whether execution or a pardon with restrictions. There is no reference to the fate of the animal. HL 199–200a describes bestiality as a capital offense if a pig or a dog is involved, though again the king may spare both the offender and the animal. If the offense involves an aggressive ox initiating the offense, “the ox shall die; the man shall not die,” but a sheep shall be killed as a substitute for the man. And “if a pig leaps on a man (in sexual excitement), it is not an offense,” which allows the negotiating option of a plea of the animal being the aggressor. Curiously, in HL 200a, if a man has relations “with either a horse or a mule, it is not an offense,” though social and professional limitations are imposed.

Stealing movable property represents a maximal wrong in regard to such property, similar to causing injuries to or the loss of hired animals, but it is not a capital offense in ancient Israel. Damages to or the loss of hired oxen or to animals entrusted to a herder, not involving negligence, follow the rule of reciprocal replacement (e.g. LH 263, 265; HL 74). In Exodus 22:3, by contrast, stealing (or concealing) an animal which is healthy and returnable apparently requires the return of the original animal and one more in addition (Greengus 2011: 211). Actual theft of animals, whether for slaughter, use, or sale, however, requires fivefold restitution in the case of oxen or fourfold restitution in the case of sheep (Exod. 21:37), moving beyond the talionic notion of equivalent injury which would suggest twofold restitution. In ancient Near Eastern law, however, capital punishment in cases of the theft or attempted theft of movable property is a possibility, as in LE 12, which states that a man caught at night among the sheaves in the grain field of a commoner “shall die, he will not live.” A similar verdict applies to a man caught in a commoner’s house at night (LE 13; see Roth, 1995: 60–61).

Death is even suggested in the case of alleged confiscation by a rich man of a pet lamb from a poor man in King David’s response to Nathan’s parable in 2 Samuel 12:1–6. In the narrative, David responds to Nathan by judging the rich man to be a ben mawet, literally “a son of death,” implying the appropriateness of capital punishment. But in the narrative David follows up that judgment with the more moderate suggestion that the rich man should make a fourfold restitution (LXX sevenfold), consistent with Exodus 21:37, speaking as the ultimate arbiter (cf. LE 48, Roth 1995: 66), as both Nathan (God) and David negotiate.

In the ordinary cases of the loss of property within the community, the notion of commensurability—an eye for an eye—shifts to the imposition of damages. Exodus 21:37 states that stealing an ox or a sheep and slaughtering or selling the animal, requires compensation of five oxen (cattle)—the more valuable animal—or four sheep, whereas if the actual stolen animal is alive and returnable, the thief provides double restitution (Exod. 22:3[4]). A similar twofold penalty is applied in Exodus 22:6[7]) for the theft of money, goods or movable property that had been deposited with a third party for safekeeping, but requiring an apparent trial by oath before God. Simple restitution, however, applies in the case of the loss of a borrowed or hired animal as long as no negligence is involved (Exod. 22:13–14/14–15). The emphasis is on comparable or supplemental restitution, but there are no capital cases. Theft results in more than equivalent restitution.

The exception in Biblical law in regard to theft and capital punishment is the theft of a person. Exodus 21:16 states that “whoever steals a man and sells him, or he is found in his (the man’s) possession, shall be put to death.” This rule is seconded by Deuteronomy 24:7 which refers to stealing a man from within the Israelite community and conscripting or selling him as a capital offense. A similar ruling in LH 14 refers not to stealing a man but to stealing a “young son of a citizen” as a capital crime, whereas stealing a slave is not so regarded in ancient Near Eastern law (Greengus 2011: 183–187). Kidnapping in ancient Israel was the only form of theft not involving God or the king that merited capital punishment, unlike the neighbors.

A special category of theft in ancient Near Eastern law is stealing valuable items from a temple or the palace (king), which calls for capital punishment in LH 6. In ancient Israel such theft was also potentially a capital offense. LH 6 specified death both for the thief and for anyone who receives such stolen goods. LH 8 likewise specifies death for anyone who steals movable property from the god or the palace, unless the thief can make a demanding thirtyfold restitution, whereas a similar theft from a commoner (muškēnum) calls for only tenfold restitution (Greengus 2011: 226–230). A detailed example from ancient Israel involves the personal appropriation of spoil that had been designated as the Lord’s property. Joshua 7 reports the discovery, through a process of sorting by lots, that such a culprit was Achan, of the house of Zerah of the tribe of Judah. Achan confessed that he had “coveted and taken” (v. 21) spoil assigned to the Lord and buried it under his tent. Upon recovery of the stolen property, Achan and his whole family, together with his animals and all that he had, were taken to the Valley of Achor where “all Israel” stoned and burned them (v. 25). The presumption is that the whole family was aware of this misappropriation, so the whole family is subjected to capital punishment, thus marking the limits of culpability to three or four generations (Exod. 20:5), the typical limitation of a living family. Their tainted property is also destroyed. Any crime against God, including theft, was a very serious matter and might call for capital punishment. Stealing from other Israelites was treated less harshly (Greengus 2011: 22–30). The injunction not to bear false witness against your neighbor (Exod. 20:13; Deut. 5:17) is another area of fundamental wrong. The legal tradition guards against this kind of witnessing by requiring more than one witness (Deut. 19:15) and looking toward careful review involving God, the priests, and the judicial officials (Deut. 19:17). If false witnessing becomes apparent, the officials invoke the talionic principle: “you (pl.) shall do to him as he had plotted to do to his fellow community member” (Deut. 19:19), although the language refers to a single witness rather than to two or more. The anticipated penalty for the wrongful act described in the false testimony becomes the verdict imposed on the falsifying witness. The basic talionic rule of proportional punishment for wrong actions or malicious words could result in capital punishment, as illustrated in the case of the king’s implied coveting of Naboth’s vineyard (1 Kings 21:2). Queen Jezebel then arranged for two false witnesses to testify that Naboth had “blessed (i.e., cursed) God and king” (vv. 10, 13), doubtless a capital offense (cf. Exod. 22:27/28 and Lev. 24:15–16), though one cited parallel (Greengus 2011: 257–263) in the Middle Assyrian Palace Degrees, 17 (Roth 1995: 203), stipulates only serious physical injury. But note that even “belittling” your father or mother is a capital offense (Exod. 21:17), and a defiant son, as described in Deutronomy 18:21, may be stoned to death. So the charges against Naboth surely intended to result in his death, which would allow the king to reassign the property to himself. The process as described also provides a classic example of how corrupt officials can use the law to subvert the law.

Doubtless it is the importance of the matter of intentionality, so important in connection with personal injury, that lies behind the prohibition of coveting in the fundamental law, although no reasonable legal process convicts anyone, let along sentencing them to death, on the basis of coveting, e.g. thinking or even looking at someone lustfully (Matt. 5:28), without any corresponding overt action. (Though this has actually happened in some jurisdictions.) What is noted is the linkage of coveting and subsequent action, i.e., “coveting and taking” property, as in the above mentioned case of Achan (Josh. 7:21; see also Deut. 7:25 and note Mic. 2:2 and the implied linkage in Exod. 34:24). Coveting in the Mosaic tradition focuses on a neighbor’s possessions, listing wife, house, field, male and female slaves, ox or ass, or anything else that the neighbor has (Miller 2009: 389–404). The importance of the thoughts and yearnings is mentioned in Proverbs 6:25. The connection of coveting with action is also mentioned in LH 25, a case of looting by a man ostensibly helping a neighbor to put out a fire in his household, a man who literally “raised his eye and took” and, being discovered, is then “cast into that very fire.” Driver and Miles (1952) describe this immediate response to a case of looting by a man who has “coveted and stolen” as apparently “an attempt … to make the punishment fit the crime,” i.e. talionic punishment, though “apparently without any formal legal proceedings.”8 (But note the judgment by King Rim-Sin cited above.)

The prohibition of coveting is the commandment that would convict everyone, though such a commandment cannot be directly translated into proper legal practice. It does, however, focus on the genesis of most capital cases. The talionic principle is relative to actual physical injuries and has no connection with strict coveting, i.e. private, internal thoughts and feelings that are not translated into actions. The lex talionis emphasizes the importance of proportionality and engages only direct actions.

According to the biblical tradition, kings (e.g. David and Solomon) and queens (e.g. Jezebel) did not always play by the rules, and might even use a seemingly just process in a fraudulent way. Actual legal practices among the people are also only rather modestly attested. The formal recorded legal tradition, however, has long served to provide significant general guidance.

In general the talionic principle of commensurability continues to offer useful guidance in legal proceedings, but it is explicitly countered in the Jesus tradition. In Matthew 5:38–42, the talionic principle of “an eye for an eye and a tooth for a tooth,” is described as a misleading rule even in reference to somewhat minor matters. It is not defined in connection with issues of capital punishment but is discussed as an unacceptable principal in connection with such comparatively minor matters as an insulting slap, being forced to accompany someone for a mile in some capacity, being asked for a donation by a beggar or being solicited for a loan. Similarly, Matthew 5:33–37 addresses the concern about falsification by setting aside all oaths and supplanting it with the affirmation of genuine, plain speech, “yes” or “no,” unadorned by elaborate or even simple regulations (see Davis 2005; Greengus 2011: 137–138). In keeping with this perspective but moving in a different direction, adultery is greatly expanded by being defined as looking lustfully (Matt. 5:28). In Deuteronomy 19:18–19, someone who is found to have testified falsely, with no support for the accusation, ends up with the officials doing to him as he had plotted to have done to his fellow, illustrating the talionic principle. In contrast, Matthew 7:12 (Luke 6:31) offers a reversal: “Whatever you (pl.) want people to do to you, do so to them; for this is the Law and the Prophets.” The emphasis is shifted from the conduct of a civil society to interior self-understanding within an extra-legal world, and commensurability is set aside.




Notes


1. E. H. Levi, An Introduction to Legal Reasoning (Chicago: University of Chicago Press, 1948; repr., with supplementary preface, 1961) emphasizes reasoning by analogous examples (similar situations) within an expansive context of social and economic change.

2. For the text, see M. Stol, Letters from Yale (Altbabylonische Briefe 9; Leiden, The Netherlands: Brill, 1981), No. 197.

3. Note the reference in a foundational work for Anglo-American law, W. Blackstone, Commentaries on the Laws of England, IV: Of Public Wrongs, A Facsimile of the First Edition, 1769 (Chicago: University of Chicago Press, 1979), 206: “By the antient (so!) law of England he that maimed any man, whereby he lost any part of his body, was sentenced to lose his like part; membrum pro membro: which is still the law in Sweden.” In his continuing discussion of later practice, Blackstone Commentaries on the Laws of England, 207) notes that any such maiming is a “felony without benefit of clergy,” i.e. remains a felony even for “literate” offenders. Blackstone’s compendium was still being published for the use of American lawyers just a century ago. The principle seems to be that the punishment should fit the crime, within sociolegal classes, but if the crime is against someone of a higher class—or, e.g., in Biblical law against a parent (note Exod. 21:15, 17)—the punishment may be more severe.

4. Note that in this prophetic legend a member of a prophetic band had asked another member to strike him, but he refused to do so. The requesting prophet then announced that his fellow prophet had not obeyed the Lord and declared that a lion would kill him for this disobedience, which killing soon took place! A second person, identified only as “a man,” whom the prophet asked to strike him, did do so. The story presents itself as supposedly real.

5. For discussion, see S. Greengus, Laws in the Bible and in Early Rabbinic Collections: The Legal Legacy of the Ancient Near East (Eugene, OR: Cascade Books, 2011), esp. 123; W. H. C. Propp, Exodus 19–40 (Anchor Bible) (New York: Doubleday, 2006), 218–21.

6. For detailed discussion of these various, changing prohibitions, see Greengus, Laws in the Bible, 11–85; R. Westbrook, Law from the Tigris to the Tiber: The Writings of Raymond Westbrook, ed. B. Wells and F. R. Magdalene, 2 vols. (Winona Lake, IN: Eisenbrauns, 2009), 542–80.

7. Greengus, Laws in the Bible, 11–85; Westbrook, Law from the Tigris to the Tiber, 542–80.

8. G. R. Driver and J. C. Miles, The Babylonian Laws, 2 vols. (Oxford: Clarendon Press, 1952), 1.111. They also cite the judgment by King Rim-Sin, referred to above.
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Part II

Legal Texts of the Bible






Chapter 10

The Decalogue


Dalit Rom-Shiloni





10.1 Significance and Uniqueness


Modern Hebrew Bible scholars have provided multiple answers to the very basic question, what is the Decalogue? Answers range from a collection of “traditional prohibitives” (Blum 2011); or a short self-contained legal text—one of the three legal collections within Exodus, categorized as E (Exod. 20:1–17; 20:22–23:30; 34:11–26; Y. Kaufmann 1955); to a constitutive prologue to the covenant between God and his people (Mendenhall); to a late epitome to the Covenant Code (CC) (Kratz 1994); to “the Israelite catechism” or “credo,” similar only to the “Shema” declaration (Deut. 6:5; Weinfeld 2001, already described as such in m. Tamid 5:1)—that is, “a covenant document,” rather than a legal code (Block 2012).

Through its demands of loyalty, the Decalogue is seen to serve as a confirmation of national-communal affiliation, to which the people of Israel were pledged by God himself (Weinfeld 1990, 1991). These divine commands are presumed to be of constitutional value, they lay the foundations for a social order accepted as an essential obligation by Israel as the community of faith (Buber 1998; Markl 2007, 2013; Miller 1989). Scholars emphasize particularly the second half of the Decalogue as a summary of Israelite criminal law (Phillips 1970); and as a supreme statement of universal moral demands (a move already seen within rabbinic sources, e.g. Pesikta Rabbati 21, and much emphasized in Christian theology).1 Each of these definitions considers very differently the selection of the specific commandments, their function in their context(s), their status in relation to other legal corpora within the Pentateuch, and their theological-ideological scope.

In literary terms, the genre and function of the Decalogue, its significance, and its special status within the Hebrew Bible corpus are all reflected in its basic features of name, form, and content.


10.1.1 Name

The Decalogue illustrates what God demands of his people, as revealed to them collectively in a theophany (Deut. 5:22). These commands are intentionally labeled “the ten words” (/matters; ‘aseret hadevarim; elsewhere, simply hadevarim, Exod. 20:1; Deut. 5:19, 10:4); in Greek, δέκα λόγους (“ten words,” Exod. 34:28); or δέκα ῥήματα (“ten declarations,” Deut. 4:13); and in rabbinic literature: ‘aseret hadibrot. They are not called by terms designating laws or commandments (huqqim or huqqot; mitzvot or mishpatim), which are elsewhere used within the Pentateuch in reference to divine mandates. The Decalogue is framed as a separate corpus and as a distinct group of pronouncements, “the words of the covenant,” announced by God (Exod. 34:28) and personally written by him on two tablets (31:18; 32:15–16; 34:1; and Deut. 9:10).2


10.1.2 Form

The commands of the Decalogue are phrased very concisely (perhaps originally in two words phrases?), delimited by the typological number ten (or, originally seven, according to Blum 2011). This condensed style, however, is not maintained in commandments I–V, where the commands are accompanied by explanations and exhortations to encourage observance (see Tigay 1996). The elaborations of the first five commandments have often been explained on the historical-literary level as secondary expansions of the text (see Blum 2011, among many others, and see 10.2 below).

The ten directives are phrased mostly as negative prohibitions, with two exceptions. The first commandment that opens with a declaration (Exod. 20:2–3; Deut. 5:6–7, see 10.3 below), and commandments IV and V that positively demand to observe the Sabbath and respect parents.

Formulated in the second-person singular, the commands are addressed to each individual in the community, in keeping with the pentateuchal perception of law as the entire nation’s commitment.

The commands are categorical statements in an apodictic style, but surprisingly for a legal context, they do not mandate penalties for disobedience (though note the reward promised in commandment V, Exod. 20:12b; Deut. 5:16, and the implicit threats in Exod. 20:5b–6, 7b; Deut. 5:9b–10, 11b). Nor does the Decalogue use abstract phrases to mandate moral behavior (compare to Lev. 19:18; Deut. 10:19; 16:19–20); it makes practical demands (more on the rhetoric, see Greenstein 2011).

All these formal features have led to the observation that the Decalogue does not function as a code of obligatory law, and thus its legal character has been challenged. Rather, the Decalogue seems to comprise rules for affiliation within the community, expressing the divine will in the context of the covenant.


10.1.3 Content

According to Exodus (reaffirmed by Deuteronomy), the Decalogue comprises words spoken directly by God to the people of Israel, not through the mediation of Moses (Exod. 20:1, 19; Deut. 5:3–4); this distinguishes the Decalogue from all other pentateuchal legal compilations.

While addressing every person in Israel, the laws of the Decalogue are detached from any specific social, historical, or political context. They divide into two groups of five statements. Commandments I–V address conduct toward God, and indeed God appears in each one of them. They set the fundamental conditions, which an Israelite is to accept in order to be part of this (holy) community. Yet, the communal-national dimension is captured to a great extent within those phrases recognized as expansions and elaborations. Should this thematic message be taken as a secondary evolution of this text? Commandments VI–X focus on moral behavior toward other human beings, and God is not mentioned even once. Is this absence an indication of “universalism”?


10.2 Methodologies in Decalogue Scholarship and Suggestions for Dating


Multiple methodologies within biblical studies have been brought to bear on the Decalogue’s many riddles. The following comments deal with form criticism, comparative methodologies, literary-history criticism, redaction criticism, history of religion, and inner-biblical allusion and exegesis. I highlight the contributions and limitations of each for the study of the Decalogue, and note some questions that await further study (Stamm 1967; Markl 2007, and more).3


10.2.1 Form Criticism

Form criticism addresses issues of style, literary form, setting, and genre. Form critics distinguish the apodictic style of the Decalogue from the casuistic style of precedents in other pentateuchal legal codes. Alt (1934, 1967) argued that the apodictic form was of Israelite origin, a judgment that also had implications for the origins of the Decalogue itself. Later studies have shown, however, that apodictic style is not an isolated Israelite phenomenon (Gerstenberger 1965); thus the question of the Israelite character of the Decalogue has returned to its starting point.

Form criticism also opened the gate to considerations of setting (Sitz im Leben), focusing on the Decalogue and liturgy. Mowinckel (1927) studied references to the Decalogue in Psalms 50 and 81, arguing that the Decalogue was used liturgically to affirm the covenant with God at the annual New Year festival. On the basis of those same psalms, Weinfeld (2001) argued that Shavuot, Pentecost, was the proper liturgical setting, as part of a re-affirmation of the Sinai event. As critics have noted, neither option is more than an interesting speculation. Yet, even without clear indicators of ritual context, the possibility of ancient liturgical use of the Decalogue is still worth considering (see 10.4.1.5 below).


10.2.2 The Comparative Method

On questions of genre, form criticism spurred comparative analyses of Hebrew Bible literary forms over against (non-biblical) ancient Near Eastern texts. Two very different texts were linked with the Decalogue: the Egyptian “Negative Confession,” taken from chapter 125 of the “Book of the Dead,” which is recited by the deceased before he enters the other world (Lichtheim, 1973–1980); and the Mesopotamian “Shuruppu Spells,” which release the sick from any sin in order to enable recovery. All three texts (including the Hebrew Bible Decalogue) involve lists of behavioral restrictions along with proscriptions of cultic and moral misconduct. These shared formal features, cannot, however, overcome the fundamental distinctions between these other texts and the Decalogue; their contribution to further understanding of the Decalogue thus seems very limited (Weinfeld 1990, 2001).4

The comparative method has also led to fruitful studies on the Decalogue and covenant documents. The study of Hittite political treaties caused Mendenhall (1954) to suggest that the Decalogue has most in common with the historical prologue prefixed to such treaties. Many studies of covenant in Hebrew Bible literature have thus discussed the Decalogue from this perspective. But may the Decalogue be counted as such? The formal riddle seems not to have been solved, since the Decalogue does not in fact (like the prologues) present a sweeping historical retrospective (only the opening declaration of the first commandment gives a brief historical statement; see 10.3, below).


10.2.3 Literary-Historical Criticism

The documentary hypothesis of the nineteenth and twentieth century, and the neo-documentary hypothesis of recent years (Baden 2009, 2012; Schwartz 1997), have categorized the Decalogue as part of E, an element of the Covenant Code’s Sinai tradition, incorporating only a few P passages within Exod. 19–24 (see Schwartz 1997, and from a different approach, Dozeman 2009). This E passage, considered an “ethical Decalogue,” was distinguished from, and presumed earlier than, the J “cultic Decalogue” in Exod. 34:11–26 (Noth 1962; Wellhausen 1885, 1963; but see Bar-On 1998; Knudson 1909; and Wilms 1973). Disagreements among Pentateuch scholars remain, however, and the attribution of the Decalogue to E has been challenged. On the one hand, Hossfeld (1982), Nielsen (1968), and Carmichael (1985) have argued for the priority of the deuteronomic version over that of Exodus, or for a D origin for both versions of the Decalogue (note counter-arguments by Lohfink 1977 and Blum 2011). On the other hand, many scholars draw connections between the Exodus Decalogue and P: the Exodus Sabbath command (commandment IV) has been considered a priestly addition; the entire Exodus Decalogue has been attributed to P (Hossfeld 1982; van Seters 1994; Winnett 1949); or to have been edited by the P historian (Dozeman 2009).

Another path within literary-historical criticism led scholars to recognize several stages of literary development within the Decalogue. Blum (2011) proposed that its “original” form was a list of seven very short prohibitions. Elaborative passages such as Deuteronomy 5:8–10 were incorporated by D in the context of a late monotheistic revision associated with Deuteronomy 4; the original brief collection was gradually expanded during the exilic and postexilic periods with deuteronomistic and priestly phrases (see also Dohmen 2009; Dozeman 2009; Hossfeld 1982; Lemaire 1981; Zimmerli 1950, and others). Following a similar line of argument, scholars have suggested that the Decalogue was inserted at a late stage into its place in Exodus, to serve in the Sinai tradition as an epitome of the earlier legal code (Kratz 1994, and others).

Yet, the unique characteristics of the Decalogue (see above, 10.1), especially in Exodus 20, but just as well in Deuteronomy 5, distinguish it from its immediate pentateuchal contexts, and suggest its independence from the Covenant Code of 20:22–23:30 (see below, 10.4.1), and from the legal materials within Deuteronomy. The Decalogue’s independence rather enhances the choice of the fragmentary hypothesis, or even the supplementary one, to explain its unique qualities, explanations that may mitigate against a late post-exilic dating.


10.2.4 History of Religions

The history of religions perspective has been brought to bear on the first four commandments and on the text as a whole (see below, 10.3). Commandments I–IV (and V) clearly establish a basis for monotheism (or rather, monolatry). The second commandment combines the prohibition of iconism in the representation of YHWH (see also Deut. 4:15–19) with rejection of idolatry. The Sabbath command attracted scholarly attention because of its potential relation to other laws concerning the specifics of Sabbath observance, sacrifices, and other rituals. Similarly, commandments VI–X spurred comparisons of these social-moral demands with the prophetic social-moral message of the eighth century and later (Hosea and on). Finally, this combination of religious commandments (with no specific references to cultic issues) and moral demands has been important for the question of prophetic influences in the Decalogue. The history of religions notion of progressive ideological evolution has framed the discussion of the literary and conceptual growth of the Decalogue (mostly in relation to the prophecies of Hosea and Jeremiah).


10.2.5 Inner-Biblical Interpretation

Inner-biblical interpretation has gradually found a place in Decalogue scholarship. Scholars have increasingly paid attention to the impact of the Decalogue within the Pentateuch itself, and likewise within prophetic and psalmodic literature (see below, 10.4.1.4, 10.4.1.5). The two versions of the Decalogue, their relationships to other legal codices, and their quotation by other Hebrew Bible authors are highlighted by this methodology. In addition to outright quotations and thematic connections, inner-biblical analysis identifies echoes and literary allusions. However, references to the Decalogue within legal codices were based mostly on thematic connections, which in intertextual categories may for the most be considered as influences (pace Miller 1989). Much shorter lists of examples could be assigned when restricting the intertextual connections to echoes and literary allusions (already Eustace J. Smith 1942 on Jeremiah; and see the restrictions called by Hoffman 2011). Moreover, scholars debate the direction of influence, and thus may reach opposite conclusions. Yet, attention to inner-biblical allusion and exegesis still seems to me a valuable method for establishing (and just as important, exposing the lack of) literary connections between texts, and thus determining the actual impact of the Decalogue within the Hebrew Bible.


10.2.6 Dating the Decalogue

Each of these methodologies has been very significant for suggestions of dating and authorship. Three main dating schemes have been proposed: (1) it was suggested that the Decalogue was the earliest legal code given at Sinai, with Moses as author, and the Amphictyony confederation as its setting (Albright 1939, 1949, Buber 1998, and others); (2) the Decalogue was considered a product of the pre-exilic monarchic period, well embedded in the deuteronomistic writings, but presumed to reflect earlier periods of evolution (and possibly to be of northern origin; Carmichael 1985, Reventlow 1962, and Weinfeld 1990, 1991, 2001, among others); (3) the Decalogue has been understood as a postexilic product shaped primarily by deuteronomistic and priestly currents in the eighth century bce and forward, and secondarily by prophetic and or wisdom influences. Among the features that seem to point to the lateness of the collection are its gradual literary evolution and its place within the Sinai traditions (Aaron 2006, Blum 2011, Hölscher 1988, and others). Harrelson (1962, who accepted this third dating suggestion) was cautious enough to admit that there were no good arguments to substantiate firmly any of these general frameworks; he did not rule out the possibility that the Decalogue evolved from a very early point in Israelite history.

The following discussion addresses but two major angles within the broad study of the Decalogue, the theological and ideological scope of the first five commandments, and the place the Decalogue within the biblical corpus from the very first stages of the history of its reception.


10.3 Commandments I–V: A Brief Analysis of Their Theological and Ideological Scope

The Decalogue opens with four commands that regulate Israel’s conduct in relation to God, demanding strict loyalty and setting restrictions on God’s worship (I–IV); these are followed by commandments of a social-moral nature, which construct the basis of social interaction among other members of the community (VI–X). The commandment to respect one’s parents (V), bridges the two spheres (see Philo, Decalogue 22, 24, and Sifra, Qedoshim 1).

Commandment I, “I the LORD am your God … You shall have no other gods” (Exod. 20:2–3; Deut. 5:6–7) has attracted a rich history of interpretation. Does verse 2 function as a general introduction (a prologue) to the entire composition (Ibn Ezra, Abravanel, and many Christian and modern exegetes), or as the initial component of the first commandment itself (so the parasha division, Philo, Josephus, Maimonides, and modern Jewish interpreters)?5 By this declaration (which lacks an imperative or prohibitive phrase), God introduces himself as the one who rescued Israel from Egypt. This pronouncement forms the basis of his covenant with the nation. The first prohibition stands as the logical consequence of this introduction: Israel is not to worship any other god but its savior, YHWH. Verses 2–3 thus encapsulate the basic religious imperative of Israelite religion: the demand for exclusive loyalty to God, in return for (or, in recognition of) his saving activity (see Lev. 25:5–26:2; Deut. 26:5–9). Israelite monotheism (or monolatry) recognizes the existence of other gods, but delegitimizes their worship by Israel (Deut. 5:19–20; LXX 32:8–9).

Commandment II, “You shall not make for yourself a sculptured image” (Exod. 20:4–6; Deut. 5:8–10) reinforces this exclusive demand with a ban against worshiping an image (understood not to represent YHWH), hence forbidding the worship of other gods. Compare to Deuteronomy 4:15–19, where the prohibition against idols or pictorial icons is first addressed to representations of YHWH, before addressing the worship of other gods through images (v. 19).

Exodus 20:5–6 impart a warning (see also 7b, and the promise of reward in v. 12), portraying God as a jealous and zealous God, whose raging anger is inflamed by the worship of other gods (see also Exod. 34:14; Deut. 4:24; 6:15; 32:16–26).6 The pronouncement uses two of God’s “thirteen attributes” (see Exod. 34:6–7) to convey trans-generational retribution conception. As an implicit warning, God is the; one who inflicts judgment (poqed ‘avon) down to the fourth generation; just as an implicit promise, God is the one who conducts gracious (‘oseh hesed), for the thousandth generation.7

Commandment III prohibits the proclamation of YHWH ’s name lashav (לשוא) “in vain” (Exod. 20:7; Deut. 5:11). This prohibition was interpreted fairly early as against swearing falsely (note the parallel between sheqer and shav’, in Exod. 20:16 and Deut. 5:20; Lev. 19:12; and Ps. 144:8; and compare the double translation in Targum Onkelos to Exod. 20:11). The phrasing implies disrespectful behavior toward God by the misuse of his name (which supposedly provokes God to action) in perpetrating deceit (possibly in court, see Ps. 24:4), in illegitimate ritual, or in swearing an oath (see Judg. 8:19; 1 Sam. 14:39, 45; 19:6; 20:3; 25:34; 2 Sam. 3:9; 19:14; 1 Kings 2:23, etc.). Compare to the expectation that calling upon God’s name demonstrates loyalty to him (e.g. Isa. 44:5; Joel 3:5; and see Jer. 5:2). Jeremiah 7:9 vehishave‘a lasheqer alludes to this third commandment, through a Jeremianic pun that collates this false oath with idolatry (called sheqer, as in Jer. 5:2; 13:25).

Commandment IV, “Remember / Observe (zachor / shamor) the Sabbath day” (Exod. 20:8–11; Deut. 5:12–15) opens with an initial positive command, then gives a prohibition against work on the Sabbath day. It is revealing to compare the two Decalogue versions, as they differ significantly here: (1) in Exodus 20:8, the opening imperative is zachar “remember,” but Deuteronomy 5:12 transforms it to shamar “keep”; the latter verb is more common in the context of observing holidays (see Exod. 12:17; 23:15; 34:18; Deut. 16:1, 12), and occurs frequently in Deuteronomy to express the demand for obedience (e.g. Deut. 4:2, 6; 5:1, 10; 12:28, etc.)8; (2) Deuteronomy 5:12b adds the clause, “as the LORD your God has commanded you” (similarly in v. 16), thus referring back to an earlier situation, and disrupting the first person divine proclamation (of vv. 6–10); (3) Deuteronomy 20:14 elaborates the list of animals that are also to rest; (4) the two versions suggest totally different reasons for the Sabbath rest; the one draws on God’s rest in creation (Exod. 20:11), the other on the historical tradition of remembering the servitude in Egypt—or rather, remembering the divine salvation from it (Deut. 20:15).9 These differences further substantiate the assumption that the Decalogue of Deuteronomy 5:6–20 interprets Exodus 20:1–17. Yet, the different argumentation concerning the Sabbath (5) may be either a textual variant or a theological transformation to avoid the blunt anthropomorphism of a God who needs rest (Tigay 1996). In accordance with the “nonlegal” nature of the Decalogue, the two Sabbath commands lack any further specific instructions for ritual implementation (compare to Exod. 23:12; 31:12–17; 34:21; Lev. 23:3; Num. 28:9–10, etc.).

Commandment V, “Honor your father and your mother” (Exod. 20:12; Deut. 5:16), opens the second group of commandments, which focuses on the human sphere.10 As mentioned, this passage functions as a bridge connecting the divine and human arenas, and it does this through the command of “respect” (kavod), which was central to commandments I–IV. These two commandments, IV and V, may be alluded to in Leviticus 19:3, where the same concepts appear in reverse order. In Mesopotamian texts and in Second Temple literature, the high value given to honoring parents is recognized, presented as second only to honoring gods (e.g. Philo, Decalogue, 22, Josephus, Against Apion, 2, 206; discussed by Weinfeld 1991). As with the Sabbath commandment, there is no further reference here to legal prescriptions, which are, however, addressed in the legal codes (Exod. 21:15, 17; Lev. 20:9; Deut. 21:18–21; 27:16).

These short comments shed light on the theological significance of each commandment in this unit (Nicholson 1977). Nevertheless, we are left with some unanswered questions. The most important concern the selection and arrangement of these mandates, in particular, the inclusion of the Sabbath commandment. These questions are further intensified by commandments VI–X, which address the social arena through highly selective prohibitions. Partial answers probably lie in the recognition that these are not a set of principles for universal monotheism but conditions for covenant, the foundation of the particular relationship of God with the people of Israel.


10.4 The Decalogue in Biblical Literature, Early Phases of Reception Literature


Inner-biblical allusion and interpretation allows scholars to trace the place that the Decalogue serves within the biblical corpus, within the Pentateuch, and no less within prophetic literature and psalmodic poetry. The Decalogue is one of those texts that establish a history of reception from the very first stages of its written evolution.


10.4.1 The Decalogue in Its Pentateuchal Contexts

The Decalogue is the only legal text in the Hebrew Bible, and specifically in the Pentateuch, that repeats itself to such a large extent, and with such accuracy. A comparison of the versions of the Decalogue in Exodus and Deuteronomy yields a list of relatively minor differences: differences in lexicon: zakhor versus shamor in the fourth commandment; ‘ed sheqer versus ‘ed shav’ in the ninth; lo’ tahmod versus lo’ tit’aveh in the tenth; differences in order in tenth commandment; and minor formal and syntactical differences throughout. More dramatic discrepancies appear in the argumentation of the fourth commandment, and further elaboration of the reward for honoring parents in Deuteronomy 5 (the fifth commandment). These differences have been evaluated in diametrically opposed ways; some scholars see them as demonstrating the priority of the Exodus version, as a feature of the Sinai event (Blum 2011; Kratz 1994; Levin 1985; Weinfeld 1990, 1991, and others), while others claim that Deuteronomy 5 is the “original” (see Perlitt 1969, followed by Nielsen 1968, and others).

The methodology of inner-biblical allusion and exegesis establishes the option that the Exodus Decalogue is the original formulation of the text; the deuteronomic Decalogue presents itself explicitly as an interpretative repetition.11 In any case, we are left with two literary versions of the Decalogue, each serving differently its own context; giving each of the texts its special contents and message (Markl 2007). Three issues are briefly dealt with here: law and narrative, the Decalogue as a covenant document, and the Decalogue within pentateuchal legal codes.


10.4.1.1 Law and Narrative

Exodus 19–20 and Deuteronomy 4–5 supply different literary contexts for the divine speech that embraces the Decalogue. In Exodus, this context is the Sinai tradition, framed in chapters 19–24 as the establishment of a covenant; in Deuteronomy, it opens the judicial corpus of the Moab covenant tradition; and in both, redaction criticism is of the methodologies used.12 In this limited discussion I note only the most significant difficulties concerning the placement of the Decalogue within Exodus 19–20, and I point out the ways these difficulties are later addressed by Deuteronomy:



(1) The relationship between the two very different legal compilations brought together in this narrative context, the Decalogue and the Covenant Code (CC). Exodus 19–24 differentiates the two, giving a more prestigious status to the Decalogue as constitutive of the Sinai theophany, where direct divine speech was addressed to the entire people. The CC laws were given only to Moses (but when exactly? while Moses was on the Mountain? See 24:1–2). Moses related God’s “commands and rules” to the people upon his descent (24:3, LXX use ῥήματα, for devarim as in Exod. 4:30 and passim), and their transmission was completed when Moses wrote these down in the “book of the covenant” (24:4–8). While there is reference to God’s “words” (in 24:3), no clear answer is given to the question of whether this book contained both the Decalogue and the laws of CC, or just the latter (and see 24:12–15a, and then 15b–18; as well as 25:1–31:17, in the P version).

(2) Chapter 19’s confusing portrayal of God’s instructions to Moses and the latter’s intermediary position between God and the people. Did God intend to speak to the people or only to Moses? (see 19:9, and then vv. 20–24; note Moses’s rapid moves up and down the Mountain, vv. 3, 7, 8b, 10, 14, 20, 21, 24, 25). Were the people to be present when God would reveal himself on the Mountain? (vv. 17, but then 23–24); or should Moses and Aaron alone climb up the Mountain (v. 24)? The greatest narrative surprise is that while Moses is down with the people, God ignores all previous directives and speaks “the words” to the entire community (20:1).13


(3) The question of what the people actually heard during this theophany, Was it thunderous but nonarticulated noise (19:19; 20:18), or the clear and loud divine words proclaiming the Decalogue? This latter question remains obscure in Exodus.





Deuteronomy 4–5 present the earliest interpretations of this Sinai event, and in several independent fragments appear to comment on these open questions (Sommer 1999). Deuteronomy needs to clarify four obscure issues, and thus Deuteronomy 4:9–14, 15–20, 32–40; and chapter 5 suggest the following:



(1) Deuteronomy distinguishes between the Decalogue and the subsequently given laws. The Horeb theophany features the Decalogue alone; Moses is instructed to teach the people other laws he himself is given at that point, but that teaching is delayed for forty years. The laws of Deuteronomy are to prepare the people for the arrival in the promised land; thus, they are taught at the end of the journey, in the Plains of Moab, close to Moses’s departure (4:12–14; 5:1–18, 26–29).

(2) The Horeb(/Sinai) event was a public theophany in which God spoke his words to the people “face to face” (5:4), in a clear loud voice (4:10, 12; 4:15; 4:36; the people may even have seen God’s majesty and heard his voice from within the fire, 5:20; compare to Exod. 19:19; 20:18). The people were indeed gathered by Moses, surrounding the Mountain (4:11, compare to Exod. 19:17, but pace 19:21–24). Furthermore,

(3) the constitutive content of this covenant, the words of the covenant, were the Decalogue themselves, ‘aseret haddebarim (Deut. 4:13); they were also the text written on the stone tablets; although there is no clarification as to the distinctions between the book of the covenant (Exod. 24:7), the twelve Matsevot stones (Exod. 24:4; compare to Deut. 27:8; Josh. 8:32), and the stone tablets (Deut. 4:13; Exod. 34:28).

(4) Finally, Deuteronomy 5:1–5 clarifies Moses’s role as mediator, which he maintains even during direct divine speech (5:5, addressing the break between Exod. 19:20–25 and 20:1).





Like the interpretative function of the Deuteronomy Decalogue in relation to that of Exodus, passages within Deuteronomy 4 and 5 serve as interpretative revisions of Exodus 19–20, free to make their exegetical decisions. The deuteronomic conception of the covenant, which distinguishes the Decalogue from the legal code, differs from that of non-priestly and priestly sources in Exodus through Numbers. According to Deuteronomy, then, the Decalogue has its prestigious position because it represents the divine words, and it is the only thing spoken to the people at the Sinai revelation. All other laws were given to Moses at Sinai but were brought to the people’s knowledge only immediately before their entrance into the promised land.


10.4.1.2 The Decalogue as a Covenant Document

Three different pieces of information confirm the original function of the Decalogue as “a covenant document” (Block 2012, among others): (1) the Decalogue were those words incised on the two stone tablets, which were known by two names: the deuteronomic term luhot habrit (Deut. 9:9, 11, 15; and 4:13) and the priestly term luhot ha‘edut (Exod. 31:18; 32:14; 34:19). They were kept in the Ark, called, respectively, ’aron habrit (Num. 10:33; Deut. 10:8; 31:9, etc.) or ’aron ha‘edut (Exod. 25:22), housed within the Tabernacle, mishkan ha‘edut (Exod. 38:21) or within the Tent, ’ohel ha‘edut (Num. 9:15). Deuteronomic/deuteronomistic sources emphasize that they were but “stone tablets” stored in the Ark (Deut. 4:13; 9:11; 1 Kings 8:9). As recognized by Hittite treaties of the second half of the second millennium, records of such treaties were stored at the footstool of the gods. (2) The conception of the tablets as symbols of the divine covenant underlies the story of Moses breaking the tablets when he sees the people’s worship of the golden calf (Exod. 32). The breaking of the tablets with the Decalogue incised upon them, like the symbolic action of breaking tablets inscribed with political treaties in Mesopotamian sources (tuppam hepu), illustrates the annulment of treaty obligations (see also Ibn Ezra, Exod. 32:19, the long commentary). (3) By further analogy to ancient Near Eastern treaties, scholars have suggested that the Decalogue had a liturgical role as part of annual ceremonies for reestablishing the covenant. These close connections clearly confirm that Exodus’s understanding of the Decalogue as foundational to the covenant was in keeping with its original function.


10.4.1.3 The Decalogue Within Pentateuchal Legal Codes

Clear distinctions between the Decalogue and the other legal codes within the Pentateuch challenge notions concerning the relationships between these materials. Observations in scholarship range from taking the Decalogue to be an independent self-contained collection (Y. Kaufmann 1955) to giving it a special status within the legal codes that set out the stipulations of the covenant (from Mendenhall 1954b to Block 2012) to arguing that later codes were built upon it, as for instance, the suggestion that Deuteronomy 12–26 was structured on the basis of it (S. Kaufman 1979).

More general observations have understood the Decalogue to set a framework of legal principles, which were subsequently spelled out in specific laws, forming legal precedents (that is, the Decalogue itself serves a constitutional role). This was Weinfeld’s major argument, based on the observation that nine of the ten occur in the various legal codices (apart from commandment X).14

Miller (1989) distinguished three different types of intertextual relationships between the Decalogue and Hebrew Bible compositions within the Pentateuch and beyond: (1) summaries of one or more (up to six) of the commandments in other laws, stories, psalms, and within prophetic admonitions; (2) elaborations and specifications of the commandments in apodictic or casuistic laws within the different legal codes in the Pentateuch (suggested and debated concerning Exodus 34:11–26 [see Bar-On 1998]; Leviticus 19 [see Schwartz 1999]; and Deut. 27:15–26). (3) Trajectories that expand specific commandments and open them to further legal developments (as for instance, from the Sabbath to the sabbatical year Exod. 23:10–11; Deut. 15:1–2, 12–18; Lev. 25:2–7 (see “the sabbath of the land”); or, recalling the same argumentation (see Deut. 5:15 and 15:15); taking it forward to release of debts, of slaves (up to Jer. 34:13–15); and to the Jubilee year (Lev. 25:8) (Miller 1989; and see Fishbane 1988).15


10.4.2 The Decalogue Within Prophetic Literature

An investigation of the Decalogue Within Hebrew Bible Prophecy opens a window to early stages of the text’s reception history already within Hebrew Bible literature.16 The data is still limited, however, to only three of the prophets (Hosea, Amos, and Jeremiah), and to relatively few passages. Nevertheless, these prophets indeed captured the major significance of the Decalogue as expressing the fundamental conditions of the God-people covenant relationship and the people’s responsibility for their betrayal.

Two passages have been at the core of discussion, Hosea 4:1–3 and Jeremiah 7:9; they both allude to the same three commandments (commandments VI, VII, VIII), and Jeremiah adds further allusions to the first three (commandments III, II, I).17 These references, constructed by the two prophets as infinitive absolutes, raised a prolific discussion over directions of influence. The discussion goes back to nineteenth-century scholars (Kuenen 1877 and Wellhausen 1885, among others), who challenged the traditional canonical order of “Torah and the Prophets” and argued that historical development went in the opposite direction: that is, the prophets were the religious and moral figures who influenced and guided the diverse circles of authors and scribes responsible for the evolution and crystallization of the Pentateuch. Was it the prophetic message of eighth-century Hosea (and possibly Amos, see Weiss 1985), or rather that of sixth-century Jeremiah, that motivated the author of the Decalogue? Or should the prophets from the time of Hosea and Amos onward be considered familiar with an already existing Decalogue (in oral or written form), adapting its major content to construct their own messages? This debate is of paramount importance for several reasons, not least the question of dating the Decalogue. If the direction of influence might be decided, there might be substantial evidence to allow relative dating of our text (Zimmerli 1965 and Schmid 2016, among others).

I believe that the analytical framework of inner-biblical allusion and exegesis can demonstrate with credible arguments that the Decalogue was already an authoritative text for prophets of the late eighth and certainly of the sixth and fifth centuries bce; its use was part of a growing usage of pentateuchal legal traditions toward the later period by the prophets and their followers. The allusions to the Decalogue are intentional, often constructed in a chiastic order (Jer. 7:9, see Weiss 1985); they are used exegetically (through analogy and adaptation) by each of the prophets (and possibly by their tradents) to authorize the prophetic message (Rom-Shiloni 2007, 2009). Additional examples of this practice may be adduced: Hosea refers to commandments I and II in several other prophecies (12:11; 13:4, and possibly 3:1); E. Smith noted references in Jeremiah to nine of the Decalogue commandments (lacking only commandment IX), with the majority of references to commandments I–II (as for instance, Jer. 1:16; 5:19; 32:29, etc.) and selective mention of others (e.g. commandment IV, the Sabbath in Jer. 17:19–27).

Lists of sins in Ezekiel have also been suggested as precursors to the pentateuchal Decalogue (e.g. Ezek. 18:5–9, 10–13, 15–18; 22:5–6). But none of those share the unique features of the Decalogue.

Therefore, only Exodus 20 and Deuteronomy 5 can claim to actually comprise Decalogue texts; whereas, other suggested parallels should be evaluated from an intertextual perspective. These other prophetic texts evoked the Decalogue (in either its Exodus or deuteronomic versions), utilizing this authoritative text for diverse purposes to authorize their own messages in new contexts. The specific commandments encompassed by the Decalogue gained a paradigmatic role in prophetic proclamations, as representative of the overall covenant obligations placed upon Israel, a yardstick of obedience to and disobedience against God.


10.4.3 The Decalogue and Liturgy

Two different issues have arisen for discussion. The first concerns covenant-related ceremonies as the possible ritual setting for recitation of the Decalogue. Psalms 50 and 81 were recognized as the closest Hebrew Bible compositions to ceremonies of covenant renewal (Mowinckel 1927; Weinfeld 1990, 2001). Such ceremonies were presumed to take place in Jerusalem (or in one or more of the Northern YHWH temples). Each of these two psalms presents a theophany (Ps. 50:1–4), either to a gathering of the people, referred to as those “who made a covenant with Me over sacrifice” (Ps. 50:5, and see v. 16), or in a liturgical and cultic event (Ps. 81:2–4). In these circumstances, the psalms admonish the people to obey God (Pss. 50:7–23; 81:9–17), and as part of this admonition they echo several of the commandments (Pss. 50:17–21; 81:9–11). While our data concerning the performance of such ritual celebrations has not gone beyond conjecture, it is thought-provoking to find such allusive (and even exegetical) utilization of several of the Decalogue in psalmodic literature.

The second issue that has arisen in this area is the proximity between the Decalogue (Deuteronomy 5) and the “Shema‘ ” (Deuteronomy 6). These two passages are intentionally brought together within Second Temple period literature, as exemplified in tefillin and mezuzot from the Judean Desert, the Nash papyrus, the daily Temple liturgy (m. Tamid 5:1), and the daily prayer (Josephus, Antiquities 3.90; Deuteronomy Rabbah 2:31). But this later evidence has raised the possibility that even in the earlier period, possibly by the eighth or seventh centuries bce, the Decalogue was accepted as a component of a faith declaration that was part of the worship of every Israelite (similar to Deut. 26:5–9, which von Rad 1966 called a “credo”).

Reception history, then, starts in the Hebrew Bible itself, and the Decalogue is an excellent example of the way one text might serve different biblical authors over time, from the late monarchic period and beyond (possibly as early as the eighth and then sixth century and on). Later on, the Decalogue has become a cardinal Hebrew Bible text within both Jewish and Christian communities, and has accrued a long and very rich interpretative history in both traditions. The religious and social impact of this text over time furnishes a long and separate discussion in its own right (see Collins 1992; Coogan 2014; Markl 2013; Reventlow and Hoffman 2011; van Harn 2007).


10.4.4 Textual Versions and Early Translations of the Decalogue

The comments below refer to the sphere of transmission of the Decalogue in post-biblical sources. While theoretically the sphere of transmission is easily distinguished from that of literary evolution, the Decalogue illustrates how difficult it is to set them apart.


10.4.4.1 Texts and Translations

The early textual evidence for the Decalogue comprises a second-century BCE papyrus, the Nash Papyrus, which is still considered the oldest manuscript; 4QDeut[n] (first century BCE), along with fragments of tefillin and mezuzot from the Judean Desert (Eshel 2015); and the ancient translations (LXX, Samaritan Pentateuch, and the Aramaic Targums). A common thread joins all of these: their harmonistic tendency to assimilate the two Decalogue versions of Exodus and Deuteronomy to one other.18 This tendency reaffirms the priority of MT in both books.

Another point of interest concerning this extrabiblical textual evidence is the proximity of the Shema and the Decalogue in the Nash Papyrus and in the tefillin and mezuzot, which indicates the ritual role the Decalogue had in Jewish communities through the Second Temple Period.


10.4.4.2 The Division into Ten

The number ten as the frame of this corpus is well documented in both Exodus (34:28) and Deuteronomy (4:13; 10:4); and yet the various translations differ in their enumeration and divisions. The lack of agreement primarily concerns the parsing of the opening and closing commandments I–II and X (see 10.3, above).

(1) Rabbinic tradition suggests the following division: I, “I the LORD am your God”; II, “You shall have no other gods” and “You shall not make for yourself,” vv. 3–6; III, “You shall not swear falsely”; IV, “Remember the sabbath day”; V, “Honor your father and your mother”; VI, “You shall not murder”; VII, “You shall not commit adultery”; VIII, “You shall not steal”; IX, “You shall not bear false witness”; X, “You shall not covet.”

(2) Philo, Decalogue, 12–16; Josephus, Antiquities, 3.91–92; and Sifre Numbers 112 reflect a different early Jewish tradition that considers commandment I as vv. 2–3, and commandment II as vv. 4–6.

(3) Christian tradition (Catholic and Protestant) considers “I the LORD am your God” to be a prologue; commandment I as Exod. 20:3–6 (Deut. 5:7–11): “You shall have no other gods” and “You shall not make for yourself”; commandment II, “You shall not swear falsely,” etc.; with commandment X, “You shall not covet,” divided into two, to keep the number ten.

(4) The Samaritan Pentateuch considers “You shall have no other gods” (Exod. 20:3; Deut. 5:7) as commandment I; and adds a tenth commandment based on Deut. 11:29a; 27:2b–3a; 5–7 (with an emendation of הר עיבל to הרגרזים), and 11:30 (Sam).19


10.4.4.3 Jewish and Christian Interpretive Traditions

The Decalogue has been a cardinal Hebrew Bible text within both Jewish and Christian communities, and has accrued a long and very rich interpretive history in both traditions. The religious and social impact of this text over time furnishes a long and separate discussion in its own right (see Coogan, Markl, Reventlow and Hoffman, and van Harn).


10.5 Conclusions

Although phrased in semi-legal apodictic style, the Decalogue is not a legal code per se but more of a covenant document, which defines the borders of affiliation between the Israelite people and their God. As important as they were, Exodus 19–24 and other pentateuchal references to the Sinai event do not give a unified, comprehensive description of the event. Nevertheless, both Exodus and Deuteronomy categorize the Decalogue as the unique words of God proclaimed at that initial constitutive event of the God-people covenant relationship.

Thus, the Decalogue includes major components of the national-communal and religious markers of Israelite religion. In its biblical context, the Decalogue proclaims the exclusive status of the people Israel, rooted in this people’s covenantal relationship with God; it is clearly not meant to be universal in scope. In its primary biblical contexts, the Decalogue functions almost as a credo, committing every Israelite to belief in God. Its moral demands thus represent values central to ancient Israelite ideology, values that were later adapted by Western culture, mainly as filtered through Christian lenses. For its later interpreters, the evaluation of the Decalogue as a set of theological and moral religious principles has given it premier status in relation to other biblical law codes, which have then been considered elaborations on, specifications of, or simply, interpretations of that constitutive composition.




Notes


1. The Decalogue’s universal moral message is a major theme in historical and contemporary Christian approaches to the Decalogue (a topic which is beyond the scope of this chapter). The Christian perspective may be traced back to patristic literature and gained further force after the Reformation, through Martin Luther’s treatment of the Decalogue as natural law. See D. I. Block, The Decalogue in the Hebrew Scriptures,” in The Decalogue Through the Centuries: From the Hebrew Scriptures to Benedict XVI, ed. J. P. Greenman and T. Larsen, 9–25 (Louisville, KY: Westminster John Knox Press, 2012).

2. The Mekhilta de Rabbi Ishmael (Yitro, parasha 8 [editors Hayim S. Horovitz and Israel A. Rabin, Jerusalem: Shalem Books, 1997], 233) suggests that five commandments were written on each tablet; this conception is widely represented in Jewish and Christian art. The Talmud of Jerusalem (y. Shekalim 6:1; y. Sota 8:3) suggests that each tablet contained the full text of ten. R. Saadia Gaon suggested that one tablet contained the Exodus version of the text, and one that of Deuteronomy. On the basis of Hittite and Neo-Assyrian treaties, some modern commentators have suggested that the two tablets comprised identical copies, one for each of the participants. See M. Weinfeld. Deuteronomy 1–11 (AB 5; New York: Doubleday, 1993).

3. For a broader and thorough history of research consult J. J. Stamm, The Ten Commandments in Recent Research, trans. and ed. M. E. Andrew (SBT Second Series 2) (London: SCM Press, 1967); and C. Dohmen, Das Bilderverbot: Seine Entstehung und seine Entwicklung im Alten Testament (BBB 62), 2nd ed. (Frankfurt a. Main, Germany: Athenäum, 1987.

4. Other generic parallels have also been fruitfully noted. For example, Weinfeld (2001) draws a parallel to a first-century bce inscription for a temple dedication, from Asia Minor. Accordingly, Weinfeld suggested that the Decalogue might be defined as a pledge of allegiance taken by the community of believers at the event of establishing a temple. Yet there is a recognized time gap here, which challenges the unproven assumption of an earlier such genre. I would mention two further suggestions based on genre observations: E. S. Gerstenberger, Wesen und Herkunft des “Apodiktischen Rechts” (WMANT 20) (Neukirchen-Vluyn, Germany: Neukirchener Verlag, 1965) adduced “the prohibitive form” of the moral clan; A. Phillips, Ancient Israel’s Criminal Law: A New Approach to the Decalogue (Oxford: Schocken Books, 1970), called attention to resemblances between the Decalogue and Israelite criminal law.

5. Consult commentaries for the division of commandments I and II; see M. Greenberg, “The Decalogue Tradition Critically Examined,” in The Ten Commandments: As Reflected in Tradition and Literature Throughout the Ages, ed. B-Z. Segal, 67–94 (Jerusalem, Israel: Hebrew University Magnes Press, 1985) (in Hebrew); J. H. Tigay, Deuteronomy (JPS Torah Commentary; Philadelphia: Jewish Publication Society, 1996); M. Weinfeld, Deuteronomy 1–11 (AB 5) (New York: Doubleday, 1991).

6. This formula on YHWH’s rage is transformed to address his people’s foes in Joel 2:18; Zech. 1:14; 8:2.

7. These thirteen divine epithets are repeatedly negotiated in diverse Hebrew Bible compositions (note, e.g., Deut. 7:9–10; Jer. 32:18; Ezek. 18:1–20; Jer. 31:29–30; Ps. 103:8, 145:8). See M. Weiss, “Challenges Within ‘the Retribution Conception’ in the Bible,” in Scriptures in Their Own Light: Collected Essays, 458–510 (Jerusalem, Israel: Bialik, 1988) (in Hebrew).

8. Note that in Deuteronomy the proximity of shamar and ‘asah together indicates obedience (e.g. Deut. 4:6; 5:32; 6:3; 8:1; 11:22, etc.). The demand sheshet yamim ta‘avod ve‘asita kol mela’khtekha (Deut. 5:13) might have attracted this transition in Deuteronomy. The proximity of zachar and shamar in Deuteronomy may be found also in Deuteronomy 8:2 and 16:12 (and see the warning, 8:11).

9. LXX Deut. 5:12 reads καὶ ἁγιάζειν αὐτήν (= לקדשה, leqadshah, in reference to the Sabbath), and v. 15 adds this phrase once more as a closure. This addition reflects a harmonization based on MT Exod. 20:11: vayeqadshehu (ויקדשהו, “and hallowed it”). 4QDeut[n] on Deuteronomy 5:15 elaborates further and incorporates the entire argument of Exodus 20:11, only changing vayeqadshehu to leqadesho (לקדשו), by analogy to the earlier phrase leqadesho (לקדשו), of Deuteronomy 5:12 (and LXX 5:12 and 15). See E. Eshel, “The Oldest Known Copy of the Decalogue?” In The Torah.com: A Historical and Contextual Approach (May 2015), http://thetorah.com/oldest-known-copy-of-the-decalogue/.

10. MT Deuteronomy 5:16 adds the formula of reward, “and that you may fare well,” typical of Deuteronomy (see Deut. 4:40; 5:26; 12:25; 22:7). LXX adds this formula to Exodus 20:12 as well.

11. Note the two formulae indicating editorial interference into the divine words: Deuteronomy 5:12b, 16ab, “as the LORD your God has commanded you”; and Deuteronomy 5:16b “and that you may fare well.” This literary dependency goes beyond the E passages in the Sinai tradition, as expected by the neo-documentarians. See J. S. Baden, J, E, and the Redaction of the Pentateuch (FAT 68) (Tübingen, Germany: Mohr Siebeck, 2009), 153–72; J. S. Baden, The Composition of the Pentateuch: Renewing the Documentary Hypothesis (New Haven, CT: Yale University Press, 2012), 133–34. Deuteronomy 4 and 5 do incorporate harmonizations based on verses categorized as J and P (compare Deut. 4:11; 5:18, 22, which collates fire, cloud, and fog; see Exod. 19:16, 18 [J]; 20:18, 21 [E]; see also ענן and חשך, Exod. 14:20 [J]; and אש and ענן in P, Exod. 13:21, 22; 14:24; 40:38); and if Exodus 19:20–25 be accepted as P (T. B. Dozeman, Exodus (Grand Rapids, MI: Eerdmans, 2009), then additional harmonizations based on P are suggested. For the harmonistic nature of both P and D, see A. Tweig, Lawgiving at Sinai (Jerusalem, Israel: Hebrew University Magnes Press, 1977), 146–58.

12. For the CC as a covenant typos, see S. M. Paul, Studies in the Book of the Covenant in the Light of Cuneiform and Biblical Law (Vetus Testamentus Supplement 18). Leiden, The Netherlands: Brill, 1970.

13. Exodus 19 is one of the more challenging chapters in terms of its literary history. According to the neo-documentarians it may be divided between P (vv. 1–2), J (vv. 8b–16a, 18, 20–25), and E (vv. 2b–8a, 16b–17, 19; and 20:1–17). Yet Dozeman, Exodus, recognized P terminology in Exodus 19:1–2, 5b, 11c, 18, 20–25, and I tend to accept his apt distinctions. But compare to J. Licht, “The Theophany in Sinai,” in Studies in the Bible and the Ancient Near East Presented to Samuel A. Loewenstamm on His Seventieth Birthday, ed. Y. Avishur and J. Blau, 251–68 (Jerusalem, Israel: Hebrew University Magnes Press, 1978) (in Hebrew), who convincingly argued that the confusing picture is intentional, and that the documentary hypothesis is inadequate to explain the multiple proclamations here.

14. See Weinfeld, Decalogue and Recitation of “Shema.”


15. Over against such loosely defined literary connections, one may mention Hoffman’s counter-discussion; he argued for the lack of any explicit reference whatsoever between the Decalogue and other legal sources or elsewhere in the Hebrew Bible. Y. Hoffman, “The Status of the Decalogue in the Hebrew Bible,” in The Decalogue in Jewish and Christian Tradition (LHB/OTS 509), ed. H. G. Reventlow and Y. Hoffman, 32–49. New York: T&T Clark, 2011.

16. Other references to the Decalogue in the Hebrew Bible may be mentioned, as for instance, Judges 6:8–10 and the first commandment.

17. Commandments VI, VII, VIII (which may be explained as a sequence moving from the heavier sin to the lighter one, so Ibn Ezra), occur in both Hosea 4:2 and Jeremiah 7:9, in different arrangements: Hosea—VI, VIII, VII; Jeremiah—VIII, VI, VII. The order VII, VI, VIII also occurs in the following versions: LXX Deuteronomy 5; the Nash Papyrus, Philo, Decalogue, §§ 24–26; Luke 18:20; Romans 13:9; LXX Exodus 20 suggests the order commandments VII, VIII, VI. M. Weiss, “The Decalogue in the Prophets,” in The Ten Commandments: As Reflected in Tradition and Literature Throughout the Ages, ed. B.-Z. Segal, 53–66 (Jerusalem, Israel: Hebrew University Magnes Press, 1985) (in Hebrew) proposed that both Hosea and Jeremiah are invoking these commandments in a chiastic order.

18. For this tendency to harmonize the two HB versions, see Eshel 2015.

19. Masoretic manuscripts reflect all three divisions in their accentuations and text divisions, see Weinfeld, 1991, 244–45.
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Chapter 11

The Book of the Covenant


Cynthia Edenburg





The Book of the Covenant (or Covenant Code, or CC) derives its name from Exodus 24:7, where it is reported that Moses “took the Book of the Covenant and read it aloud to the people.” This term is self-referential just as “these words” in Deuteronomy 31:1, which Moses spoke to all of Israel, comprise the instruction (tōrȃh) that Moses wrote down “in a book” (Deut. 31:9, 24). In the context of Deuteronomy the “the words” and “the instruction” supposedly comprised the body of deuteronomic law spoken by Moses. By contrast, the object of reference in Exodus 24:7 is less clear. According to Exodus 24:4, Moses wrote down “all the words of Yahweh” (dibrê yhwh). Thus, one would expect that these words in written form constitute “the Book of the Covenant,” and that they comprise the covenant obligations that bind Israel to YHWH (cf. Exod. 19:5). However, Exodus 24:3 distinguishes between “all of YHWH’s words” and “all of the rules” (kol hamišpāṭim), and Moses conveyed both to the people orally. This distinction is also borne out by the fact that both the Decalogue and the mišpāṭim are headed by separate introductions (Exod. 20:1 “God spoke all these words,” 21:1 “These are the rules you will set before them”). Since Exodus 24:4 echoes the wording of the introduction to the Decalogue, it implies that the Decalogue comprises the “Book of the Covenant” that was set down in writing. By contrast, the text as it stands does not make the same claim for the rules (mišpāṭim), which are only pronounced orally (Exod. 21:1, 24:3).

Notwithstanding, this confusion is most likely the result of editorial growth. Exodus 24:9 reports executing the command given in verse 1 with the identical wording of the command itself (“go up with Aaron, Nadav and Abihu, and seventy of the elders of Israel”), but this could signal use of resumptive repetition after the addition of new material. It is long recognized that the narrative incoherence of the Sinai pericope follows from extensive reworking by a series of scribes, each whom sought to recast this key episode according to their own conception. If narrative continuity and coherence provide the primary criteria for analysis, then it is possible to reconstruct a greatly limited core narrative that comprises Exodus 19:2–11, 16–19, 20:18, 24:1, 9–11. This narrative revolves around a non-verbal, and primarily visual theophany experienced during the Israelite’s pilgrimage to the mountain of God. Both the Decalogue and the mišpāṭim have been artificially introduced into the narrative by later scribes who wished to recast the theophany as a foundational covenant between YHWH and Israel. The various introductions and framing devices employed to ease the integration of both the Decalogue and the mišpāṭim, as well as the mention of both the “words” and the “rules” in 24:3, obviously stem from a late stage in the editing of the Sinai pericope in which an attempt was made to harmonize the two separate blocks of legal material and present both as providing the basis for the Sinai covenant. Hence, it is not unlikely that the scribe responsible for the title, “the Book of the Covenant,” in 24:7 did not intend to evoke a specific body of law but rather thought of a combination of both the Decalogue and the mišpāṭim, just as medieval rabbinic exegetes understood it.

Nonetheless, the term “Book of the Covenant,” and particularly its alternate designation as the “Covenant Code,” has become the title employed in modern critical scholarship to indicate the non-priestly and non-deuteronomic law collection that is relayed in the Sinai pericope. Albeit, the use of a canonical term to indicate a scholarly construct leads to some difficulties in delimiting the boundaries of the collection. The maximal limits are marked off by the speech introduction in 20:22, “YHWH said to Moses,” which is followed by instructions, rules and peroration until the next speech introduction in 24:1. Accordingly, Exodus 20:22–24:1 represents a discrete literary unit within the final form of the Sinai pericope. At the same time, 21:1 marks the beginning of a discrete collection with the superscription, “These are the rules (hamišpāṭim) that you will set before them.” The end of this collection is marked by the transition from the last of the rulings (22:19) to a section of instructions (22:20–23:19). These instructions in 22:20–23:9 represent a discrete section that is framed by the inclusio: “A resident alien you will not oppress […] for you were resident aliens in the land of Egypt” (22:20, 23:9). Similarly, the cultic instructions in 23:10–19 are marked off as a separate section by the two regulations dealing with the fruits of the field at its beginning and end (23:10, 19). Accordingly, it is clear that the “Book of the Covenant” of the canonic biblical text comprises several discrete collections. However, the nature of the relations between these collections remains to be determined, both from the diachronic and the synchronic perspectives.


11.1 Structure, Content, and Composition

The casuistic mišpāṭim are set into a concentric frame. The outer frame consists of cultic instructions in Exodus 20:23–26, 23:13–19. The frame opens with the prohibition of divine images (20:23) and altar building (22:24–26), which is paralleled in the closing of the frame by the demand of exclusive fidelity to YHWH (23:13), accompanied by instructions for the offerings due to the divine overlord (23:10–19).

A second frame is distinguished by the six-seven theme that governs the debt slave’s release in the seventh year (21:2–11), as well as the instructions in 23:10–12 for the fallow, seventh year, along with the seventh day, when all, including the slave and dependent, have rest from labor. So too, the instruction in Exodus 23:9 prohibiting the oppression of resident aliens, “since you were aliens in the land of Egypt,” is conceptually related to the law that limits the term of service of the debt slave (21:2–11). Finally, the body of casuistic rulings is framed by two series of capital offenses cast in participial formulation (21:12–17, 22:17–19; Schwienhorst-Schönberger 1990: 23–37).

The casuistic laws are grouped into sections according to topic, although in some places the associative arrangement has been disrupted. These topics comprise debt slave laws, 21:2–11; homicide, 21:12–14; repudiating parental authority, 21:15, 17; abduction with the intent to sell into slavery, 21:16; bodily injury and manslaughter, 21:18–27; damages resulting from negligence, 21:28–36, 22:4–5; theft and loss of securities, 21:37–22:3, 6–14; seduction of an unbetrothed virgin, 22:15–16; sorcery, 22:17; bestiality, 22:18; and sacrifice to other gods, 22:19.

A lengthy series of loosely organized instructions follows the body of casuistic laws (22:20–23:9). For the most part, the instructions in this section are formulated as prohibitions (22:20–21, 24, 27–28a, 30, 23:1–3, 6–9), with but a few instances of positive formulation (22:25, 28b–29, 23:4–5). Most of these instructions revolve around social justice, and demand protection for the disenfranchised (22:20–23); fairness in loans (22:24–26); false witness and fairness in judicial proceedings (23:1–3, 6–8); and the injunction to extend aid, even to one’s enemy (23:4–5). By contrast, the instructions in 22:27–30 take up divine prerogatives and those owed to divinely sanctioned leaders.

Scholars are divided on the question how the diverse contents and forms, arranged in blocks that are set within concentric frames, relate to the composition history of the Book of the Covenant. On the one side are those who hold that the symmetry of the concentric frames is evidence of compositional unity, whether the body of the Book of the Covenant was compiled from diverse independent sources or whether it was composed in whole by a single author who imitated the forms and structure of other law collections. For example, Otto (1994: 186–189) holds that the pre-deuteronomistic Covenant Code was compiled from four independent collections comprising the mȏt yȗmāt laws (21:12–17), laws of bodily injuries (21:18–32), the restitution (šallēm) laws (21:33–22:14), and the court rules (23:1–8). The redactor responsible for compiling the whole employed bracketing, chiasm, and concentric structure as editorial techniques for imposing structural unity upon diverse materials, and also as a means for integrating revisions to older rulings. Wright (2009) also attributes the concentric structure of the Covenant Code to its basic composition, but he extensively argues that the Covenant Code as a whole is the product of a single author who based his composition upon the structure of the Laws of Hammurabi (LH), with occasional reference to other ancient Near Eastern sources as well. According to Wright, the various peculiarities in the structure of the Covenant Code stem from the ways the author manipulated his sources (compare also Van Seters 2003).

On the other side are those who view the various frames as evidence for extensive redactional growth. For example, Schwienhorst-Schönberger (1990: 284–286) distinguishes four discrete stages in the formation of the Covenant Code. The earliest kernel of the Covenant Code is found in the casuistic collection in 21:12, 18–22:14, and it is headed by the most severe case of homicide, which was emphasized by means of participial formulation. This kernel was subsequently expanded with proto-deuteronomistic elements, characterized by I-you address, and these include, among others, the altar law (20:24–26); the debt slave law (21:2–11); the rule of asylum and capital cases (21:13–17, 22:17–19); the seduction of the unbethrothed virgin (22:15–16); instructions for social protection and fair justice (22:20, 22b, 24a, 25, 23:1–7); and various cultic instructions, along with the seventh year and the seventh day (22:27–29, 23:14–19, 23:10–12). This expanded Covenant Code further underwent deuteronomistic revision, characterized by the use of the second person plural, and in this stage deuteronomistic motifs were added, such as the prohibition of images (20:23), the prohibition of selling debt slaves to foreigners (21:8), the prohibition of serving gods besides YHWH (22:19b), exhortation to protect orphans and widows (22:20–24), as well as instructions directed toward preserving justice (23:13). Finally, the independent Covenant Code was combined with the Decalogue by a priestly redactor (compare also Kratz 2000: 140–142).

In evaluating the different positions, it must be noted that diversity of material and form should not automatically be held as an indicator of redactional growth of biblical legal texts, since ancient Near Eastern law collections also display diverse content. For example, the law that regulates the maximum term for debt servitude in LH 117–118 occurs in a section dealing with loans, deposits, debts, and losses (LH 111–126), and this section is bracketed by laws dealing with ugbabtu-priestesses (LH 110, 127). Some of the other cuneiform collections also occasionally mix casuistic, prescriptive, decree, and instruction forms (see LE 14–16, 18A, 48, 51–52; LH 36–40, 187; MAL A 40; HL 48, 50–52, 54–56, 178, 181–186).

Notwithstanding, the cuneiform law collections notably do not employ direct second person address, even in non-casuistic passages. Instead, second person address is found in other genres, such as instructions, treaties, and loyalty oaths (Morrow 1994; Weinfeld 1973; cf. Gerstenberger 1965). In the casuistic mišpāṭim of Exodus 21–23 there is very limited and sporadic use of the second person address (21:2, 13b, 14, 23, 22:17), while the mišpāṭim as a whole are encased by two continuous blocks of second person instructions and prescriptions (20:23–26, 22:20–23:19). All this evidence is accounted for best by positing that the Covenant Code originated as a more limited collection of casuistic rulings that was later edited and expanded, especially by the addition of new material at both ends.


11.2 Original Extent of the Covenant Code and Its Growth

Three of the ancient Near Eastern law collections, which are well preserved at their beginnings, attest to the convention of opening law collections with the most serious crime of homicide (LU 1, HL 1–5, cf. LH 1, which deals with unsubstantiated accusation of homicide; Barmash 2005). In this way they establish the first principles for regulating society. Thus, there is good reason to suppose that the homicide law in Exodus 21:12–14 initially came right after the superscription in 21:1, and that all the material preceding it was subsequently added. It is possible that the homicide law was initially cast in standard casuistic formulation (כי יכה איש), and was modified later in order to accommodate the addition of the other participial laws in 21:15–17 (Weinfeld 1973: 63; cf. Schwienhorst-Schönberger 1990: 69, 226–234).

The participial laws themselves are comprised of a protasis and apodosis, just like the body of casuistic laws (Weinfeld 1973: 63; Wright 2009: 423–424). Furthermore, nearly all the participial laws in 21:15–17 and 22:17–19 have a casuistic counterpart the ancient Near Eastern collections.1 Nonetheless, they differ significantly from the casuistic laws in their lack of an initial conditional particle. Thus, while the casuistic laws discuss hypothetical cases, the participial laws present definite eventualities. If we add the homicide law in 21:12, which has been recast in participial form, then a series of seven participial laws has been used to frame the body of the casuistic laws. The topics of the participial series deal with basic prohibitions for maintaining normative social order, namely, homicide, striking and repudiating one’s parent, abduction (with intent to sell into slavery), sorcery, bestiality, and serving other gods. While the body of the casuistic law in the Covenant Code revolves around negotiated settlements and compensation, the participial laws focus completely on upholding the basic social norms and they dictate execution for any who abrogate them. These formal and conceptual differences between the casuistic laws on the one hand and the participial laws on the other hand are indicators of separate purpose and origins. The way the participial laws frame the body of casuistic law calls to mind the framing function of the programmatic prologues and epilogues of the cuneiform collections “promulgated” by royal figures, like Ur-Nammu, Lipit-Ishtar, and Hammurabi, since these preambles and epilogues also differ in genre, style, and purpose from the legal provisions which they frame. Legal formulae and provisions were indeed compiled and transmitted within scribal tradition independently from the frameworks that claimed royal promulgation (Hurowitz 1994; Westbrook 1985: 250–251). Since material evidence does show that cuneiform casuistic collections originated separately from their frames, it is justified to conclude that the casuistic mišpāṭim also originated separately from their successive frames, the first of which being the participial laws.

Several of the apodictic prescriptions have counterparts in the cuneiform law collections, but in most instances the prescriptions are cast in casuistic form.2 Only the topic of preventing the oppression of widows, orphans, and the disenfranchised (Exod. 22:20–23) occurs in non-casuistic form in cuneiform collections.3 Nevertheless, despite the similarity of topic, there is a critical formal difference in the way it is employed as a general injunction in Exodus 22:20–23, in contrast to the first person account in royal prologues and epilogues. The collections that are attributed to royal figures do not enjoin the people as a whole to protect the weak and vulnerable in society; instead, they employ this topos in order to depict the king as the source of justice for all in his realm.

An alternate literary context for the origin of the apodictic prescriptions can be found in the genre of instructions (Gerstenberger 1965; Weinfeld 1973). This is suggested by the syntactic similarity between instructions such as Proverbs 20:20, 22:22–23:20, 30:10–14, 31:8–9 and the apodictic prescriptions and prohibitions of the Covenant Code, particularly those in Exodus 22:20–23:9. Furthermore, although the topic of defending the poor and disenfranchised from oppression is absent from the cuneiform casuistic laws, it does occur in wisdom instructions in Proverbs 22:22, 31:9 and in Egyptian Instructions. In fact, the Egyptian material provides the broadest base for comparison with the apodictic prescriptions of the Covenant Code.4

The two self-contained collections—the casuistic laws (Exod. 21:12–22:19) and the apodictic instructions (22:20–23:9)—are bound together by a frame constructed upon the six-seven scheme (21:2–11, 23:10–12). The fallow year and Sabbath provisions echo various catchwords in the apodictic section in 22:20–23:9, such as the poor man (ןויבא 23:6, 11), the concern for the welfare of the ox and donkey (23:4–5, 12), and the resident alien (22:20, 23:9, 12), while the mention of the slave girl harks back to the debt slave law (המא, 23:12, 21:7). The interweaving of connective references is a typical editorial device for integrating new materials, in this case the fallow year and Sabbath provisions (23:10–12).

So too, the debt slave law in 21:2–11 differs fundamentally from the body of the casuistic laws that follows in 21:12–22:16. On the form-critical side, the “if-you” (כי תקטל) incipit in 21:2 is unparalleled in the casuistic section, which is almost entirely addressed in the third person, in marked contrast to the instructions in 20:23–26 and 22:17–23:19 that abound with address in the second person. Such use of the “if-you” formulation is “pseudo-casuistic” and frequent in Deuteronomy (Gilmer 1975), but out of place in the Covenant Code. Content-wise, the laws in 21:12–22:16 focus on criminal offenses and torts that are redressed by penalties or compensation, while the debt slave law regulates limiting the length of debt servitude. Even though a similar provision does occur in LH 117–119, there it is cast in standard casuistic formulation and blends into its context, which deals with distrainment in cases of financial claims, obligations and debts (LH 114–116). Hence, the debt slave law appears to be secondarily appended to the original beginning of the casuistic laws in order to unite the casuistic laws and moral instructions within a framework that evokes the memory of being dependent clients and slaves in Egypt. This frame, with its “if-you” incipit and its motive clauses dealing with alleviating the hardship of the poor, points to the influence of Deuteronomy, where both the “if-you” form and similar motive clauses are frequent.5

Finally, the entire collection is framed in Exodus 20:23–26, 23:13–19 by cult instructions formulated in a first person divine voice6 and addressed to a singular or plural “you.” Notably only the first instruction of both the opening and closing blocks (20:23, 23:13) is drafted in the second person plural address, while the remaining instructions are in the singular (20:24–26, 23:14–19). Although second person singular/plural variation is hardly a fail-safe criterion for distinguishing compositional layers, here the plural is placed at the head of both sections in exhortations and prohibitions that echo the deuteronomistic polemic against silver and gold images and “other gods.”7 The second person plural introductory exhortations serve to redirect the focus of the cult frame, with its basic instructions regarding altar construction, offerings, and the festive calendar toward marking the distinction between proper and improper objects of cult veneration.

The first person divine voice of the cult frame recalls the first person discourse of preambles and epilogues of the cuneiform collections that are attributed to a royal figure, but with YHWH taking the place of the human king. Even so, the similarity is limited to the framing function of the royal/divine speech, since the cuneiform preambles and epilogues employ third person address, in contrast to the second person of the Covenant Code cult instructions. A better parallel for the first person voice and second person address of the Covenant Code’s cult instructions is provided by the formulation of the stipulations in Neo-Assyrian loyalty oaths (Weinfeld 1973: 69–70).8 Thus, the framing cult instructions play a central role in shaping a “covenant code” from the loose collection of casuistic laws and apodictic instructions.


11.3 Evidence for Ongoing Revision Within the Body of the Covenant Code

The series of frames discussed in section 11.2 provides evidence for the stages by which the various materials were brought together in Exodus 20:23–23:19 from a central kernel outward. A different question is that of revision within the independent casuistic and apodictic blocks. Westbrook claimed that ancient Near Eastern law was primarily static, and that the law collections were composed as academic treatises, which neither proposed reform or revision (Westbrook 1994). However, there are empirical indications that the transmission of legal provisions and rulings could entail rewriting and revision, even if the law collections were not prescriptive but rather scholarly enterprises. Strong evidence for revision within corpora is provided by the New Hittite “Late Parallel Version” of the Hittite laws that was produced about two hundred years after the initial Old Hittite composition of the laws.9 The late version not only changes penalties but also introduces more nuanced contingencies that were not included in the Old Hittite version. For example, in the laws of bodily injury, the late rewriting introduces distinctions lacking in the earlier version, including the distinction between intent and accident and between temporary and permanent injury (HL 7, 11; Late Parallel V, X). In another instance the late version combines and rewrites two different paragraphs in the Old Hittite version that deal with lost or derelict property (HL 45, 71; Late Parallel XXXV). The new “conflated” version is both more concise and more explicit than the separate paragraphs in the Old Hittite version. The old version ruled that the finder who did not secure witnesses for the find would be considered a thief if the owner identified his property, but the ruling did not clarify the penalty. This ambiguity is removed in the new version by stating that the finder shall pay threefold compensation.

While the Hittite laws are unique since two separate and diachronically distinct versions have survived, there is internal evidence for revision within other law collections as well. Thus, in both LH 1–3 and MAL A 17–18 we find that cases adjudicated by ordeal are adjacent to separate provisions in which accusations must be substantiated by material evidence or witnesses, in which the burden of proof is placed upon the accuser. In LH 1–3, the case of the man who must undergo the river ordeal in order to refute the charge of witchcraft is framed by two principal cases that emphasize that accusers must substantiate accusations with evidence. So too, MAL A 17–18 presents two separate rulings to the same case of a potentially slanderous claim for which there is no evidence or witnesses; in the first case the matter is decided by ordeal while in the second case the onus of proof lies on he who made the claim. In both collections, the early laws that prescribe judgment by ordeal when lacking witnesses or evidence (LH 2; MAL A 17) were overwritten with new provisions which asserted the principle that accusers must substantiate accusations with evidence (LH 3; MAL A 18). This use of revision is particularly significant in Hammurabi since the first four paragraphs of the collection have been edited in order to establish the importance of evidence as a ruling principle in adjudication (Abusch 1989: 87–90).10

A few cases in the Covenant Code might reflect this type of revision.11 The asylum provisions in Exodus 21:13–14 suddenly introduce a divine first person voice addressing a second person audience,12 even though the first person voice seems at odds with the third person mention of Elohim in verse 13a. More specifically, the change of voice and addressee occurs in the apodoses (vv. 13b, 14b), which speak specifically of sanctuary asylum,13 while the protases that distinguish between involuntary homicide and murder are drafted in proper casuistic style. This could indicate that the apodoses have been rewritten in order to introduce the topic of asylum, which is unparalleled in ancient Near Eastern legal literature, although it is documented in Hellenistic texts (Greenfield 2001: 322–326; Weinfeld 1995: 121–124).14 Furthermore, there is evidence that verses 13–14 were drafted along the prior model of Deuteronomy 19:4–5, 11 (Anbar 1999), which would indicate that the asylum section is a deuteronomistic or post-deuteronomistic elaboration. Nonetheless, since the topic of asylum is further developed in Deuteronomy 19:1–13 and Numbers 35:10–34, it must have been familiar to Judean scribes prior to the Hellenistic period.

So, too, Exodus 21:23b suddenly switches from the third person to the second person (“you shall give life for life”) and introduces the principle of talio, which is at odds with the direct context that advances restitution for bodily injuries (21:19, 22, 26–27, 32), even in cases that result in death (Exod. 21:30). The full list of injuries in the formula in verses 24–25 has nothing to do with the governing case of the pregnant woman who is hit by one of the brawlers. Furthermore, the talionic formula prescribes the death penalty to the one who inadvertently dealt the fatal blow to the woman, even though 21:13 excludes accidental homicide from capital punishment. The principle of talio also occurs in cuneiform laws dealing with the death of a pregnant woman as the result of a blow (LL 3; LH 210; MAL A 50), but those laws do not detail the circumstances in which the man struck the pregnant woman,15 in contrast to Exodus 21:22, which specifies a scenario in which a bystander receives a fatal blow. The talionic formula also occurs in Leviticus 24:17–21 where it is appended to the death sentence in a case of blasphemy (Lev. 24:15–16), and to the case of false accusation in Deuteronomy 19:19, 21b. However, only in Deuteronomy 19:16–21 does the formula follow naturally from the governing case. Thus, it is probable that the principle of talio was added as a revision to the ruling in the case of miscarriage resulting from a blow in Exodus 21:22–25 and that its formula was inspired by Deuteronomy 19:19, 21b (Van Seters 2003: 109–118). This revision might reflect a scholarly reaction to the legal tradition that informed LH 210 and MAL A 50, which specified a talionic penalty only when the woman dies as the result of a deliberate blow. By appending the talionic formula to the case of a third party injury of an innocent bystander the scribe expressed an ideal that penalties should be commensurate with resulting injuries and damages, regardless of the offenders’ intent (cf. Barmash 2005: 158–176; Otto 1994: 182–186).16


11.4 The Relation Between the Covenant Code and Ancient Near Eastern Law Collections

The Covenant Code stands in close relationship to ancient Near Eastern law collections, both in form and in content, as the thorough list by Wells (2015: 238) bears out. The points of debate touch upon the nature of the relationship and the presumed distinctiveness of the Covenant Code vis-à-vis ancient Near Eastern law.

As to the first point, does the similarity in material, form, and rulings derive from general cultural diffusion throughout the ancient Near East and Levant, as held by Westbrook (1985, 1994, 2008; cf. Rothenbusch 2000: 91, 506–513, 599–601)? Or, were the scribes who drafted the Covenant Code directly acquainted with ancient Near Eastern law collections in their literary form (Malul 1990)? Can the relationship between the Covenant Code and the cuneiform collections be further characterized as one of literary dependence (Levinson 2008b: 297–299; Van Seters 2003; Wright 2003, 2009, 2014)? The close correspondence between some of the laws belies the likelihood that the similarity is the product of general diffusion of legal tradition in the ancient Near East. So too, the selective representation of laws in the collections and their degree of overlap does not properly reflect the common practice of law but rather the scholarly study of received compendia, their adaptation, and their transmission (Barmash 2008).

The Laws of Hammurabi, in particular, circulated within the scribal curriculum in dozens of copies over a period of a millennium; hence, it might have been considered to provide a model or paradigm for drafting legal provisions (Westbrook 1985: 256–257). Therefore, the possibility should not be discounted that subsequent collections interact with and revise specific provisions within Hammurabi (cf., e.g., LH 129; HL 197–198; MAL A 15, 12–14). Albeit, the hypothesis of direct cross-cultural literary influence is contingent upon a number of conditions. First, there should be evidence that a given composition existed in multiple copies that were distributed outside the cultural and geographic sphere from which it stemmed and that it was transmitted over time. Furthermore, for an Akkadian work to exert its influence upon a Hebrew-writing scribe would require that the scribe could read the cuneiform of the period and that he was familiar with Akkadian, or, alternately, that he had recourse to an intermediary, such as an Aramaic translation or an oral rendition. Given that there is no evidence in support of the second option, one would have to conceive a scenario in which scribes from Judah or Israel were exposed to classic texts while acquiring a basic proficiency in Akkadian and cuneiform. The most likely social and historical context for such exposure would be during the period in which Judah and Samaria were drawn into the sphere of influence of the great powers to the east, first as satellite states and later as imperial provinces (Levinson 2008b: 300–306; Van Seters 2003: 30–32, 45; Wright 2014: 242). In the Neo-Assyrian and Neo-Babylonian periods Judean and Samarian scribes who were involved in administration and diplomacy would have been exposed to cuneiform literary culture, and may even have received training in the basic literary forms by copying classic texts. Such a scenario provides a reasonable conduit for cross-cultural literary influence.

Even so, the question of the degree and extent of influence remains open. It is difficult to establish that a Hebrew text quotes and adapts a text in another language unless telltale calques can be found (Morrow 2013: 317–318). Accordingly, the argument for literary dependency rests mainly on the correspondence between the Covenant Code and the Laws of Hammurabi with regard to the order in which the laws occur (Wright 2009). However, certain laws in the Covenant Code bear greater similarity to laws in other collections (e.g. Exod. 21:35–36, LE 53; Exod. 22:15–16, MAL A 56). Although the order of the laws in Exodus 21:28–32 and 21:37–22:14 does closely follow the sequence of the corresponding paragraphs in LH 250–271, such a correlation is not as clear-cut in the remaining CC casuistic laws. This indicates that while the Covenant Code scribes were familiar with the Laws of Hammurabi, they drew upon it in a selective fashion and freely adapted the source material as they saw fit (Morrow 2013). More problematic is the notion that the apodictic section of the Covenant Code was also shaped along the lines of the prologue and epilogue of the Laws of Hammurabi (contra Wright 2009: 51–90), since they differ in genre and form, and the themes they share are also found elsewhere in other compositions. Hence, there is not an adequate basis to conclude that the Covenant Code in its entirety (Exod. 20:23–23:19 was drafted along the lines of the Laws of Hammurabi.


11.5 The Relation Between the Covenant Code and Other Pentateuchal Law Collections

Classic source criticism held that the Covenant Code derived from JE, the pre-priestly and pre-deuteronom(ist)ic strand in the Pentateuch. On the one hand, it lacks the stylistic and the ideological characteristics of both D and P, and on the other hand, it is embedded in what was perceived as the JE narrative that runs throughout the Pentateuch. Furthermore, its laws were thought to represent an earlier stage in the development of Israelite society and religion than is reflected by either D with its legislation for cult centralization or P with its concern for the technicalities and purity of cult. Moreover, the comparison of parallel laws extant in all three sources showed that the laws in D and P build upon, elaborate and revise those in the Covenant Code (Levinson 1997; Stackert 2007).

For example, the Covenant Code’s homicide law in Exodus 21:12–14 is brief, while each of the versions in Deuteronomy 19:1–13 and Numbers 35:9–34 is successively longer and more elaborate. Every point that is stated in a general fashion in Exodus 21:12–14 is fully detailed in the other versions. Thus, the briefly stated sub-cases in Exodus 21:13–14 that distinguish between accidental manslaughter and intentional homicide are fully illustrated in Deuteronomy and in Numbers. Even more significant are the changes with regard to the place of asylum. According to Exodus 21:13, asylum will be available at “a place” which YHWH will appoint, but the Hebrew term māqōm is a terminus technicus for a sacred site, which is borne out in the next clause in verse 14 where it becomes clear that the “place” is a cult site with an altar. This law must presume multiple cult sites available for refuge, otherwise the concept of asylum would be ineffective. In Deuteronomy 19 the loaded term māqōm does not occur and instead the law instructs the people to appoint three cities that will provide asylum within the boundaries of Canaan (Cis-Jordan), and these should be supplemented with three more cities in the case that the utopian boundaries promised to the forefathers should be achieved. Deuteronomy seems to rewrite the law of the Covenant Code in order to secularize the institution of asylum, in accordance with the program of cult centralization (Stackert 2006). Numbers 35 also speaks of cities, but more specifically refers to them as “cities of refuge,” and specifies at the outset that they should be six in number, three in the Transjordan and three in Canaan. Hence, Numbers 35 presumes the expansion of settlement that is presented as theoretical in Deuteronomy. Therefore one can argue that Deuteronomy rewrites the homicide law of the Covenant Code, while Numbers 35 further rewrites the law in Deuteronomy 19. However, this reconstruction is based upon the premise that Exodus 21:12–14 is unified, even though form and literary critical considerations favor the likelihood that verses 13–14 are an expansion that might have been inspired by Deuteronomy 19:4–5, 11–12.

The topics that do have parallel treatments in D, P, and H all occur in sections of the Covenant Code that lie outside the frame of the mišpāṭim, or diverge from classic casuistic formulation by means of second person address or participial formulation.17 Significantly, most of the parallel material deals with matters related to the cult, and for that reason, comparison of the parallels played a key role in reconstructing the history of Israelite religion (Wellhausen), or of deuteronomic, priestly, and holiness ideologies (Levinson 1997; Otto 1996, 112–122; Stackert 2007). However, as Van Seters (2003: 4–6) points out, these reconstructions and analyses have been built upon a set of presumed pillars that may be potentially falsified, and the falsification of any one pillar will serious weaken the entire argument for a linear development from CC to D to P and H. For example, literary and form-critical considerations undermine the presumption of the unity of various laws as well as of the Covenant Code as a whole. This realization gives rise to recognizing what Yair Zakovitch (1996) terms “the boomerang phenomenon,” in which X influences Y, and subsequently the direction of influence rebounds with the reformulation of X in light of Y.

For example, the notion that a law collection should open by regulating the relations between man and his god may well draw its inspiration from the structure of the law collection in Deuteronomy, which like Exodus 20:23–26 opens with instructions for the proper establishment of the cult along with the demand for exclusive adherence to YHWH and the rejection of iconic representations (Deut. 12–13). There is a strong literary relationship between the altar law in Exodus 20:24 and the beginning of Deuteronomy’s cult centralization law in Deuteronomy 12:11, so it is clear that one rewrites the other. The classic view associates the Covenant Code with the pre-deuteronomistic pentateuchal redaction, and it was thought that there was no going back to multiple cult installations once the program of cult centralization was put into effect by Josiah (or Hezekiah). However, recently the extent of the Josianic reform has been subject to reassessment. The devastation of Judah’s towns during Sennacherib’s invasion caused de facto centralization nearly a hundred years before Josiah, so the centralization laws were probably directed against Samarian cult sites rather than the already dismantled sites in Judah. A further reevaluation involves the status of the YHWH cult following the demise of the kingdom of Judah and the destruction of the Jerusalem temple. Judah was only partly depleted of its populace; those who did not flee to Egypt or were not deported to Babylon remained in the Shephela, the area of Benjamin and southern Judah. Propitiatory rites must have been carried out during this period that was thought to be one of divine abandonment. If the Jerusalem temple lay in ruins, it must no longer be the chosen abode of YHWH, but that did not mean that other sites were disqualified from serving as places where appeasement rites could be carried out. Hence, it is not unthinkable that the altar law in Exodus 20 is in fact later than the deuteronomic law of cult centralization.

Thus, the cultic frame of the Covenant Code appears to be later than the core cult centralization legislation in Deuteronomy. This stage of the overriding revision of the Covenant Code was directed to reshaping the secular-social law so it would be perceived as part and parcel of YHWH’s cult law, which, in turn, is presented as the basis for YHWH’s covenant with Israel (Exod. 24:4–8; cf. Exod. 34:17–27).

At the same time, it is important to realize that there is relatively little overlap between the Covenant Code and the other biblical law collections. Nearly all of Exodus 21:18–22:16 deals with torts or damages, whether bodily injuries, or damage and loss of property due to negligence by a second party, and this section represents more than half of the Covenant Code. However, most of these rulings are lacking elsewhere. While Deuteronomy includes a few cases that could deal with injuries, its rulings do not award damages (see, e.g., Deut. 22:8, 25:11–12). On the other hand, Deuteronomy deals extensively with family law (Deut. 21:15–21, 22:13–29, 24:1–4, 25:5–10), while this field of jurisprudence is represented in the Covenant Code only by Exodus 22:15–16, which supplements the case of the raped virgin in Deuteronomy 22:28–29 with a complementary case of seduction. This might imply that Exodus 22:15–16 was added to the Covenant Code by a (post-)deuteronomistic editor.

In sum, establishing a relative chronology for the biblical law collections is mainly dependent upon the analysis of a limited number of parallel laws. These are concentrated in the successive frames of the Covenant Code that probably were added at a late stage in the development of the collection, as well as in parts that diverge from the casuistic form of the collection’s core. Given the evidence for revision within this material, it is problematic to presume a simple linear developmental relationship between the collections, since an early form of a Covenant Code law might have been revised in light of the later collections, which it previously influenced (the boomerang phenomenon). Covenant Code laws that lack parallels elsewhere in the biblical law corpus are difficult to date without holding to presuppositions regarding the unity and date of the Covenant Code as a whole.


11.6 The Social and Historical Context of the Covenant Code

There are very few indications in the text that point to the social location of the Covenant Code. On the one hand, the mišpāṭim make no reference to the king or state officials, such as judges, and on this basis different scholars thought that the Covenant Code stemmed from a pre-monarchic context, or from the context of village life that was not regulated by a central bureaucracy (Alt 1968; Morrow 2013: 326; Otto 1993). On the other hand, there also is no reference to local authorities such as elders, in contrast to their conspicuous presence in deuteronomic law. Only in three rather opaque instances has the history of interpretation found possible mention of judicial authorities in the mišpāṭim (Exod. 21:6, 22:7–8 hāĕlōhȋm, 21:22 pəlilȋm). Surprisingly, the extensive collection of Hammurabi’s laws also makes very few references to judges, officials, or the king in comparison to the much shorter collection of Middle Assyrian laws18; and yet no one would argue on this basis that Hammurabi’s laws originated in a village context, and only were secondarily revised to reflect state institutions.

The mišpāṭim further seem to reflect a rather developed economy, rather than a subsistence agrarian economy based on trade in kind (Knight 2000: 174–179; Otto 1993: 20). Slaves are mentioned not only in the debt slave law (21:2–11) but also in sub-cases regarding damages (21:20–21, 26–27, 32). Some cases, such as Exodus 21:32, 34, 35, and 22:16, specify payment of damages in silver, rather than in kind, and possession of silver is presumed by the deposit law (22:6). Furthermore, the debt slave law presumes an economic system in which loans and the accruing of debts play a part. Even if the laws regarding the loan of work animals (22:9–14) and crop damages (22:4–5) could reflect an agrarian background, the socio-economic setting of the mišpāṭim as a whole appears to be one in which villages and urban centers exist, or previously existed, in a symbiotic relation (Knight 2000; Otto 1993). Hence, the socio-economic background of the Covenant Code is certainly not rooted in the pre-monarchic period, but it also is not necessarily limited to the period of the monarchy. In the Babylonian and Persian periods the situation in Yehud was remarkably like that reflected in the Covenant Code, with no central government or bureaucracy, and characterized by a depletion of urban centers accompanied by relocation to peripheral and rural areas (Knight 2009: 112–113). By the same token, one could also argue that conditions in the Babylonian Diaspora also the fit well with the socio-economic background of the Covenant Code (cf. Van Seters 2003: 174–175). The corpus of tablets from Al-Yahudu and elsewhere shows that former Judeans were resettled in new rural communities in the Babylon-Borsippa area, where they were organized upon a local level.

A further point to be considered is that although the Covenant Code is remarkably silent on the role of official bureaucracy, it itself is the product of learned scribes who must have received training for employment by official institutions (Morrow 2013: 325–326). Could it be the case that royal scribes drafted a law collection that intentionally ignores officialdom since they intended it for a fictive literary context in the distant pre-state past? All these points lead to the conclusion that the socio-economic conditions represented by the Covenant Code do not provide a fixed point for locating the social context of this law collection.


11.7 Implications for Future Investigation

Much of the discussion of the various issues surrounding the Covenant Code has been dominated by preconceived views regarding its origin, setting, and purpose. Classical pentateuchal criticism focused on establishing the relative chronology of the pentateuchal documents, partly by examining comparable laws within the different biblical law collections. While it is true that literary comparison usually indicates that the comparable laws in the Covenant Code preceded their deuteronom(ist)ic, priestly, and holiness counterparts, the common conclusion that the Covenant Code as a whole is pre-deuteronomic does not follow from the evidence, since only the framing sections of the Covenant Code can be compared with the other bodies of biblical law. So, too, the framing sections provide the main basis for the notion that the Covenant Code represents the law of a village society based upon an agrarian economy, even though the mišpāṭim themselves do not support this view. Future study should further develop the view of the Covenant Code as a literary complex, whose different components took form, grew, and evolved over time. In particular, the relations between the mišpāṭim and the framing instructions need further elucidation. For example, an intriguing question is whether pre-deuteronomic cult instructions might have been transmitted separately either in Samaria or in a Diaspora setting before being taken up as a frame for the mišpāṭim? Future research should go beyond the question of the relationship between the Covenant Code and the known ancient Near Eastern law collections and further investigate how the Covenant Code relates to the practice of law as documented in ancient Near Eastern archival material from areas that have not yet yielded exemplars of the literary genre of law collections. Particularly, consideration of the cuneiform tablets and Aramaic papyri from the Babylonian and Persian periods might shed light on the question of the social and historical setting of the Covenant Code.




Notes


1. Compare 21:15//LH 195; 21:16//LH 14, HL 19–21; 21:17//LH 192–193; 22:17//LNB 7, MAL A 47; 22:18//HL 187–188, 199. Only 22:19, which prohibits sacrifice to other gods, is without parallel in the cuneiform collections.

2. For Exod. 22:24–26 (fairness in loans), cf. LH 48, gap u-z; for Exod. 22:27 (cursing a prince and blasphemy) cf. MAL A 2; MAL B 3; MAPD 10, 14, 17; for Exod. 23:1–3, 6–8 (false accusation or testimony and fairness in judicial proceedings), cf. LU 13–14, 28; LL 17, 33; LH 1–4, 11, 127, MAL A 18–19; MAL N 2); and for Exod. 23:4–5 (returning another’s stray beasts of burden), cf. LE 50.

3. LU prologue A iv 162–168, C ii 30–39; LH prologue col. i: 27–49 (ana ḫulluqim dannum enšam ana la ḫabālim “to prevent the strong from oppressing the weak”); LH epilogue col. xlvii: 59–62.

4. For example, compare Exod. 22:21 with Merikare 47 (COS: 62); Exod. 22:24 with Amenemope 16, 5 (COS:. 119); Exod. 22:28 with Merikare 65–66 (COS: 63); Any 3.4; 7.12 (COS: 111, 113); Exod. 23:1, 7–8 with Amenemope 16, 1 (COS: 119); Exod. 23:3, 6 with Merikare 61 (COS: 63); Amenemope 21, 1–4 (COS: 120).

5. See the “if-you” incipits in Deut. 13:13, 17:14, 20:1, 19, 21:10, 22:8, 23:10, 22, 25, 26, 24:10, 19, 20, 21, 26:12; and the “hardship” clauses in Exod. 23:9, 11, 12b, cf. 22:24–6; Deut. 15:4, 7, 9, 11, 24:12, 14–15.

6. Outside the cult instructions in Exodus 20:23–26, 22:28, 30, 23:13–15, 18, the first person divine voice is found in editorial expansions to the asylum law (21:13, 14) and in motive clauses in the apodictic section (22:23, 26).

7. Silver and gold of divine images recurs only in Deuteronomy 7:25 (cf. Deut. 29:16). The expression “other gods” occurs eighteen times in Deuteronomy compared to only twice more in the Pentateuch (Exod. 20:3, 23:13).

8. Compare particularly the Zakutu Treaty (Text 1) and the Text 4 in S. Parpola, “Neo-Assyrian Treaties from the Royal Archives of Nineveh,” Journal of Cuneiform Studies 39 (1987): 161–189.

9. Westbrook does not refute this, but rather seeks to downplay the import of the Hittite evidence, and see R. Westbrook, “Biblical and Cuneiform Law Codes,” RB 92 (1985): 255–6, and “What Is the Covenant Code?” in Theory and Method in Biblical and Cuneiform Law: Revision, Interpolation and Development (Journal for the Study of the Old Testament Supplement 181), ed. B. M. Levinson, 25–27 (Sheffield, U.K.: Sheffield Academic Press, 1994).

10. For further discussion of revision in ancient Near Eastern legal material see W. S. Morrow, “Fortschreibung in Mesopotamian Treaties and in the Book of Deuteronomy,” in Recht und Ethik im Alten Testament Recht. Beiträge des Symposiums “Das Alte Testament und die Kultur der Moderne” anlässlich des 100. Geburtstags Gerhard von Rads (1901–1971), Heidelberg, 18.–21. Oktober 2001 (ATM 13), ed. B. M. Levinson and E. Otto (Münster, Germany: LIT Verlag, 2004); E. Otto, “Aspects of Legal Reforms and Reformulations in Ancient Cuneiform and Israelite Law,” in Theory and Method in Biblical and Cuneiform Law; Revision, Interpolation and Development (Journal for the Study of the Old Testament Supplement 181), ed. B. M. Levinson (Sheffield, U.K.: Sheffield Academic Press, 1994).

11. For further discussion of revision in the Covenant Code, see B. M. Levinson, “The Case for Revision and Interpolation within the Biblical Legal Corpora,” in “The Right Chorale”: Studies in Biblical Law and Interpretation (FAT 54). Tübingen, Germany: Mohr Siebeck, 2008a.

12. “I will assign you a place to which he can flee […] you shall take him from my altar.”


13. There is some debate whether 21:13 prescribes sanctuary asylum, or city asylum. See P. Barmash, Homicide in the Biblical World (Cambridge: Cambridge University Press, 2005); J. Stackert, “Why Does Deuteronomy Legislate Cities of Refuge? Asylum in the Covenant Collection (Exodus 21:12–14) and Deuteronomy (19:1–13),” Journal of Biblical Literature 125 (2006): 23–49; B. Wells, “Is It Law or Religion? Legal Motivations in Deuteronomic and Neo-Babylonian Texts,” in Law and Religion in the Eastern Mediterranean; From Antiquity to Early Islam, ed. A. C. Hagedorn and R. G. Kratz, 309–87 (Oxford: Oxford University Press, 2013). However, the mention of “my altar” in verse 14b and the use of the term “place” (māqōm) in verse 13b as a terminus technicus for cult site support the view of sanctuary asylum.

14. Compare Dracon’s law, which dictates exile for involuntary homicide; Inscriptiones Graecae Vol. I3 104. The extant text of the law is from the end of the fifth century bce, although it is ascribed to a late seventh-century figure.

15. Given the distinction in rulings between cases of intentional beating (LH 116) and an inadvertent blow (LH 207), it is likely that the talionic rulings in LL d, LH 210, and MAL A 50 presume that the man intentionally struck the woman.

16. For the view that 21:23b requires monetary compensation commensurate with the value of the life, see B. Wells, “The Interpretation of Legal Traditions in Ancient Israel,” Hebrew Bible and Ancient Israel 4 (2015): 258–60; D. P. Wright, Inventing God’s Law; How the Covenant Code of the Bible Used and Revised the Laws of Hammurabi (Oxford: Oxford University Press, 2009), 182–83.

17. Outside the framework of the mišpāṭim: site of altar and offerings (Exod. 20:24–26, 23:18–19a; Deut. 12; Lev. 17, 19:5–8); firstlings (Exod. 22:28–29, 23:19a; Deut. 15:19–23, 18:4; Lev. 23:10, 27:26; Num. 18:13–18); dietary regulations (Exod. 22:30, 23:19; Lev. 11:2–31, 17:12–14; Deut. 14:3–21); festivals (Exod. 23:14–17; Deut. 16:1–17; Lev. 23:2–43; Num. 28:16–29:39). Second person address: debt slavery (Exod. 21:2–11; Deut. 15:12–18; Lev. 25:39–46); homicide (Exod. 21:12–14; Deut. 19:1–13; Num. 35:9–34). Participial formulation: parental authority (Exod. 21:15, 17; Deut. 21:18–21; Lev. 19:3a); abduction with intent to sell into slavery (Exod. 21:16; Deut. 24:7).

18. Judges are mentioned six times and the king once in the course of 282 paragraphs in LH (LH 5, 9, 13, 168, 172, 177, 129), compared to MAL with nine mentions of judges, six mentions of the king, and one more mention of court officials in half as many paragraphs (MAL A 15, 45, 47; MAL B 3, 6, 17–18; MAL C 8; MAL E 1; MAL L 4; MAL O 5).
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Chapter 12

Priestly Law


Reinhard Achenbach





12.1 Priestly Code and Priestly Law in the Pentateuch—History and State of Research

When Astruc (1753) and Eichhorn ([1783] 1803) published their analyses about the sources of Genesis, they assumed the existence of a basic layer (Grundschrift) that was later called Priesterschrift (“Priestly Code,” or P), or sepher ha-kôhanîm. This basic layer was combined with another text, the “Yehowist.” They argued that neither of these were composed as literary units, but were rather documents (“Urkunden”) constructed from several sources (“Quellen”). Further research accepted this model as the literary foundation of the composition, even though de Wette (1807) and others recognized that even the basic document that formed the Pentateuch narrative in Genesis was incomplete. Hupfeld (1853) argued for the concept of an original text (Urschrift) that was completed from other “sources” (Yahwist, Elohist) by a redactor. The focus on the tabernacle and the sacral law connected to it made clear that the authors had a priestly background.

Noeldeke (1869) identified an extract of Priestly scribal texts from the Pentateuch as the basic script of the Pentateuch that consisted of mainly narrative texts in Genesis 1:1–2:4a; 5:1–28, 30–32; 6:8–22; 7:6, 11, 13–16a, 18–22, 24; 8:1, 2a, 3b–5, 13a, 14–19; 9:1–17 (18.19?), 28–29; 10:1–7, 13–20, 22– 32; 11:10–32; 12:4b, 5; 13:6, 11b, 12*; 16:1, 3, 15, 16, 17; 19:29; 21:2–5; 22:20–24; 23; 25:1–20, 26b; 26:34, 35; 27:46; 28:1–9; 31:18; 35:9–16a, 19, 20, 22b-29; 36:1–19 (20–39?); 37:1, 2*; 46:6–27, 47:7–11, 27, 28; 48:2*, 3–7; 49:29–33; 50:12, 13) and in Exodus 1:1–5, 7, 13, 14; 2:23*–25; 6:2–13, 16–30; 7:1–13, 19, 20*, 22; 8:1–3, 11*, 12–15; 9:8–12; 11:9, 10; 12:1–23, 28, 37a, 40–51; 13:1–2, 20; 14:1–4, 8–10*, 15–18, 21*–23, 26–29; 15:22–23*, 27; 16; 17; 19:2a. Beginning with Sinai narrative, P contains mostly passages of “priestly law,” i.e. in Exodus 25:1–31:17; 35–40; Leviticus 1:1–26:2; 26:46–47; Numbers 1:1–8:22; 9:1–10:28; 13:1–17a, 21, 26*, 32*; 14:1–10, 26–38, 15; 16:1a, 2, 3–11, 16–24*, 26*, 27*, 35; 17; 18; 19; 20:1*, 2–13, 22–29; 21:4*, 10–11; 22:1; 25:1–5*, 6–19; 26:1–9a, 12–58, 59*, 60–66; 27; 28–29 (30:2–17?); 31; 32:2, 3*, 4–6, 16–32, 33*, 40; 33:1–39, 41–51, 54; 34; 35; 36; Deuteronomy 32:48–51 (52?) and 34:1–3, 5–9*. Priestly passages in Joshua also seem to have been part of this text.

Wellhausen (1876) regarded this supposed Grundschrift as younger than Deuteronomy because it attested theological concepts of YHWH’s uniqueness and of festival orders younger than those of the Covenant Code and of Deuteronomy. This perspective achieved new results: the pre-exilic “Yahwist” and “Elohist” documents (both produced from various fragments that had undergone several earlier editions), in a redactionally combined version (JE = Jehowist), were—together with Deuteronomy—older than the Grundschrift. This extracted another narrative with a covenantal theology (liber quattuor foederum = Q) supplied by priestly law, resulting in a “Priestly Code” (“Priestercodex,” consisting of “Pg” = P Grundschrift, and “Ps” = P supplements). All three of these narrative strands (JE, D, P) underwent complex reworkings before, during, and after their unification into the composition of the Hexateuch in the late exilic and post-exilic period.

Kuenen (1887) presented a much more detailed and sophisticated exegetical analyses of the texts of P, to which even recent studies may refer. Aspects of historical criticism were reflected and developed in Jewish exegesis, especially by Geiger (1857) regarding the priestly ritual law. A most important observation was that the laws in Leviticus 17–26 (27) were their own ollection of priestly law (Graf 1866) that was secondarily inserted into the contiguous composition “P”; Klostermann (1893) called it “Heiligkeitsgesetz” (Holiness Code, or HC). Throughout the twentieth century CE, many European and (in part) American scholars followed this theory with the modifications that von Rad (1938: the Hexateuch sources followed an ancient tradition in their narratives) and Noth (1943, 1948: Deuteronomy was part of a deuteronomistic narrative; later redactors combined JE* and Deut. with P). Kaufmann (1937–1956.) strongly disputed Wellhausen’s theory and claimed that P’s whole monotheistic creed and its ritual traditions represented an early, pre-monarchic Israelite religious institution that antedated the deuteronomistic program of cult centralization. Haran (1985) modified Kaufmann’s arguments, defending a pre-exilic origin for P’s semi-esoteric priestly conception, and argued that it had an important impact on Hezekiah’s reforms. However, he also assumed that it was published to a non-priestly audience during Ezra’s time and thus developed during its reception history in the Second Temple period. Both Kaufmann and Haran considered HC older than P and the vision of Ezekiel 40–48 a younger product of priestly theology. Weinfeld (1967/1968), Milgrom (1970), Levine (1993–2000), and other Jewish scholars advanced the pre-exilic dating of Hurvitz (1982) and Paran (1989) presented linguistic studies on P’s vocabulary and style to prove that these texts represented an ancient, pre-exilic state in the history of biblical Hebrew. The division between the priestly passages and the non-priestly texts follows the lines of Noeldeke. Consequently these theories assume a rather mechanical scribal compilation of more or less independent “documents,” combining JE, Deut, and P at the end of the exilic period and during the beginning of the post-exilic age.

Even in American research, P was often treated as a literary unit. However, Frank Cross declared: “The Priestly Work was composed by a narrow school or single tradent using many written and, no doubt, some oral documents. Most important among them was the Epic (JE) tradition” (1973: 324–325). But he combined this view with a redaction critical position: “The Priestly strata of the Tetrateuch never existed as an independent narrative document. The Priestly tradent framed and systematized JE with Priestly lore, and, especially at points of special interest, greatly supplemented JE. The Priestly work had its central goal in the reconstruction of the covenant of Sinai and its associated institutions. At the same time it was a program written in preparation for and in hope of the restoration of Israel.”

Consequently, four types of questions have been raised regarding P’s character: (1) Was the P narrative beginning in Genesis 1 a uniform composition and where did it end? (2) Did the legal material in P include H? Did these form a literary unit together with Pg before P was integrated into the Pentateuch? (3) To what extent has priestly material been added to a separate Priestly Code, and to what extent does the Priestly Code integrate non-priestly narratives and Deuteronomy? (4)Was a priestly author responsible for the formation of the Hexateuch or the Pentateuch? Must we assume that several redactions and reworkings combined priestly and non-priestly texts?

Regarding (1), scholarly discourse has provided a number of strong reasons for the theory that P was not a narrative unit nor were the priestly laws contained in it from only one school, nor were they all added to it during the same period. Strong evidence supports the theory that Pg was a distinct narrative, such as its theory that God’s revelation came about in three stages: as Elohîm in prehistory, as El Shadday at the time of the Patriarchs, and as YHWH from the time of Moses (Exod. 6:2–7). However, the story contains lacunae. For example, Moses’s introduction in the present composition stems from the non-P texts. The P elements in Joshua do not form a narrative unit (vs. Lohfink 1978), but provide a late additional priestly frame to the deuteronomistic material (Albertz 2007). The integration of Deuteronomy with P is not based on texts from the Priestly Code itself (Elliger 1952), but the result of a redactional reworking relying on priestly and deuteronomistic language in Deuteronomy 34:1a.7–9 (Perlitt 1988); however, some reconstructions attempt to sketch P’s denouement in the stories of Aaron’s (Num. 20*) and Moses’s (Deut. 32:48–50, 52; 34:1, 5, 7, 8) deaths (Frevel 2000). Whereas Aaronide responsibility for sacrifices and core priestly rituals contrasts to the tasks of other Levitical groups as clerus minor in Numbers, Exodus, and Leviticus hint in no way at this distinction. Scholars have always noted a tension between Exodus’s account of God’s revelation to Moses about the tabernacle (Exod. 25–27) and Bezazel’s construction of it (Exod. 35–40*); the original story’s description of the Mishkan was much less elaborate. This allowed scholars to conceive of Pg’s predominate material ending already in Exodus 40:16.17a.33b (Pola 1995) or even in Exodus 29:42–46 (Otto 1997). Others opted for an ending in Leviticus 9:23–24 (Zenger 1995). The text remains fragmentary, even if one ignores the sharp contrast between the positive ending of Leviticus 9 and the story of the death of Aaron’s sons in Leviticus 10, which prepares the introduction of Leviticus 16 and the etiology of the Day of Atonement, and adds these chapters to Pg’s account (Koeckert 1989; Nihan 2004). The debate about P’s conclusion still continues (Ska 2008). Many scholars simply refuse to regard this debate and operate with a mechanically constructed unit of P, meaning “Priestly literature” in general.

(2) Whereas former scholars supposed that the Priestly Code’s “authors” even integrated the older H, it has been shown that this collection reflects and adapts texts from the Covenant Code, Deuteronomy, and the Decalogue (Grünwaldt 1999; Otto 1999; Stackert 2007). Leviticus 17 polemicizes against profane slaughter and critically reacts against Deuteronomy 12; Leviticus’s festival calendar expands and reworks pilgrimage regulations from Exodus 23:14–17 and Deuteronomy 16:1–17 and accepts the deuteronomic amalgamation of Pesach and Mazzot; and Leviticus 25 basically constructed a new form of the theology of Sabbath and Shemittah compared with Exodus 23:10–11 and Deuteronomy 15:1–11. Leviticus 19 reflects the Decalogue. Knohl (1992) has shown that the “Priestly Torah” (PT) is older than the Holiness Code (Lev. 17–26, HC) and that PT’s authors did not edit H. He argues that HC was the work of a “Holiness School” (HS) during Hezekiah’s reign (late eighth century bce) and influenced the redactional reworkings of the Pentateuch until the second half of the fifth century bce (in Exod. 12:14–20 and Num. 15 et al.). The differences between HC and PT in wording, theology, and paraenetic structure (as worked out by Knohl (1992); Milgrom 1991–2000; and Joosten 1996, who still assume that H’s concept is pre-exilic) do not support the theory that HC came from the same scribal school as P (vs. Blum 1990; Crüsemann 1992; Ruwe 1999). Recent research has shown that the Holiness Code is not just part of a reworking of P, but is a hermeneutically integrated part of a priestly redaction of the Pentateuch that reflects positions from deuteronomistic theology as well as from the Priestly Code (Pg) and advances the theology of Sabbath, atonement theology, and the concept of Israel as a “holy nation” (with different accents, Otto 1999; Nihan 2004). Various texts in Numbers take up elements from H’s priestly laws and attest regulations developed even further (Achenbach 2008). The ongoing debate whether the language style of P and HC refers to a “classical Biblical period” or not should be specified; there may be pre-deuteronomistic and pre-exilic materials prevailed in the P tradition, but there are also strong arguments for a post-deuteronomistic dating of HC and of passages referred to as “P” that already presuppose HC and D. However, even at a late stage of the literary history of the Second Temple scribes were able to adopt the traditional “ancient” biblical style, which makes a simple division of style periods difficult.

(3) In his detailed study on the Pentateuch’s composition, Blum (1990) presented the theory that the Pentateuch was the result of a composition of pre-exilic texts within a deuteronomistic narrative scheme (“Deuteronomistic Composition,” DC) that was reformed into a priestly composition (“Priestly Composition,” PC) by the addition of priestly law and narratives. The ambiguity of the priestly material as containing “source” material (e.g., Gen. 1 and 6–9*) and texts with a compositional function (the “Toledot” texts) has led to a modification. In recent discussions, scholars tend to assume that a basic P document was integrated by priestly authors into a pentateuchal composition at a second stage (Albertz 2012; Berner 2010; Blum 2015; Van Seters 1999).

This follows a tendency in Pentateuch theories that developed over the last twenty years. It was based on the observation that the end of the Hexateuch in Joshua 24:2–13 recapitulated the history of Israel’s origins and salvation by referencing texts from non-priestly, deuteronomistic, and priestly narratives (Anbar 1992). The motif of YHWH’s oath to the patriarchs connected all three traditions from Genesis to Joshua (Römer 1990). Schmid (1999) and Gertz (1999) showed that the combination of P’s basic narrative with non-priestly collections of patriarchal narratives and the Exodus was based on this “original” P layer (Pg). From there it was obvious that Pg, non-P narratives, and the deuteronomistic composition of Deuteronomy–Joshua had been combined into a hexateuchal composition distinct from the deuteronomistic (Dtr) collection of books in Judges–Kings. With respect to the insights of Knohl and others, it was also obvious that HC was introduced into P only within a rewritten priestly composition as part of a “Pentateuch Redaction” referring to texts from Genesis–Deuteronomy. Otto (2000) developed this theory. Achenbach (2003), following Otto, demonstrated that priestly texts in Numbers and Joshua indicated later priestly reworkings that introduced a new version of the conquest describing Israel’s army’s sacral order: following YHWH with Levitical priests bearing the tabernacle, an ideal order in which the high priest represented the highest authority in the cult, over sacral law, and in the allotment of the land. In addition, a series of laws and legends from theocratically minded priestly scribes were added during the final phases of the Pentateuch’s formation, when it took on the shape of five scrolls. According to this theory, HC was not written to replace Deuteronomy (vs. Stackert 2009) but as a rhetorical and hermeneutical key for the interpretation of the Torah as a whole (Otto 2015).

In his most sophisticated study on Leviticus, Nihan (2007) showed that the priestly laws in Leviticus 1–7 and 11–15 in part reflected texts from H, which demonstrates that the scribal reworkings after the addition of PT to P, the integration of P with Deuteronomy, and the addition of HC was an ongoing process. Other redaction-critical models—e.g. as developed by Kratz (2000)—agree to the argument that HC was added to P* when P was already part of a composition integrating Genesis–Leviticus. These models presuppose complex processes of priestly Fortschreibung during the fourth century bce. Some scholars discuss the possibility that Numbers even existed as a separate composition (Douglas 1993; Römer 2002; Seebass 2005–2012).

Regarding (4), all layers of the priestly law in the Pentateuch are now part of a composition stating that the Torah originated in YHWH’s revelation to Moses. Consequently, the texts are structured according to rhetorical rules of priestly instructions and parenesis (Watts 2008). As there was no “one” author of “a” Priestly Code, there was not even “one” redactor of “the” Pentateuch, but the Pentateuch—and within it priestly law—result partially from formative scribal compositions, partially from additions during the process of scribal reworkings and various rewritings that introduced new interpretational aspects and understandings. This open process even provoked new versions of the materials (e.g. in the Temple Scroll or in Jubilees), new translations, and the transformation into halakha during the late Second Temple period (Chavel 2014; Fishbane 1986; Zakovitch 1992). Further development of PT can be observed in the Chronicles (Kellermann 1988; Pakkala 2011; Schniedewind 1999; Shaver 1989). In the shape of “Mosaic discourses,” scribal erudition developed biblical and priestly law in processes of réécritures (“rewritten Bible”) through the rabbinic period (Brooke 2002; Najman 2003).


12.2 Priestly Law


12.2.1 Lex sacra in Narratives and Ancient Legal Codes

Lex sacra—sacral law—contains a community’s rules on common obligations with respect to their public cultic rituals. It may contain sanctions for transgressions. Often these laws are rooted in a long oral tradition or in the teaching of specialists in the performance of religious rituals. The assembly could convene to obligate itself to its religious rules (Josh. 8:30–35; 2 Kings 23; Neh. 10). According to the Pentateuch’s legend, Israel accepted the priestly law as a divine revelation to Moses in a covenantal ritual at Mount Sinai and as teachings from a series of revelations from the Tent of Meeting (Exod. 33:7–11)—identified with the desert sanctuary (Lev. 1:1; Num. 7:89)—while wandering in the desert (Num. 11–21) and staying in the plains of Moab (Num. 22:1; Deut. 1:1–5). According to the priestly tradition, some priestly laws already originated in the cosmic order of creation (the Sabbath, Gen. 2:1–3) or in the prehistory (the prohibition of bloodshed, Gen. 9:6). Others were connected with Abraham (circumcision, Gen. 17:9–14), the Exodus (Pesach, Exod. 12), or the desert wandering (Exod. 16; Num. 16). Priestly laws could be connected with non-priestly legends, such as the rule to offer a ram as burnt offering in place of one’s firstborn son (Gen. 22:13) or the prohibition to eat the thigh muscle on the socket of the hip (Gen. 32:33).

As the Covenant Code has been reworked by priestly scribes it contains sacral law in its frame: the law on cult places and altars (Exod. 20:22–26) and on the Feast of Unleavened Bread (ḥag ha-maṣṣôt), of the Harvest (ḥag ha-qaṣṣîr), and of the Ingathering of the Fruits (ḥag ha-’asîph) (Exod. 23:14–17). In addition, the collection contains rules about the offerings of firstlings (Exod. 22:28–30); the purity of food (Exod. 22:30) and of offerings (Exod. 23:17–19); the prohibition of idols and blasphemy (Exod. 20:22b–23; 22:27); corporal punishment for sorcery, sexual intercourse with animals, and sacrifices to foreign gods (Exod. 22:17–19); the divine guarantee of oaths (Exod. 22:7); and the guarantee of divine protection for widows, orphans, and foreign residents (Exod. 22:20–23). In addition to the Decalogue in Exodus 20/Deuteronomy 5, Exodus 34:17–26 confirms most of these rules.

Deuteronomy’s legal code rests on the program of centralization of cultic rituals in Deuteronomy 12:13–19 with regulations on profane slaughter (12:20–25) and sacred donations and sacrifices (12:26–27). It mandates new regulations about the offering of tithes and firstlings (Deut. 14:22–29; 15:19–23; 26:1–15) and presents the festivals in a new order with new names (Deut. 16:16–17), connecting Pesaḥ with Maṣṣot in Deut. 16:1–8, determining a fixed date for the Feast of Harvest (now called Šavu’ot, Deut. 16:9–12), as well as for the Ingathering (now Sukkôt, Deut. 16:13–15). The prohibition against Canaanite mourning rituals and the dietary law in Deuteronomy 14:1–2, 3–21 seem to have been influenced by texts from the priestly school (cf. Lev. 18:28; 20:26, and 11:1–47).


12.2.2 The Sanctuary

Temples are places of divine presence and residency on earth, but they are considered part of a heavenly cosmic plan (Janowski 2001). Ancient Near Eastern myths as the Baal-Myth from Ugarit relate about divine demands to construct a temple—palace for his or her presence and residency (KTU 1.3–1.4; Spieckermann 2006: 290–298). The myths legitimate the collection of donations from congregants or visitors. The sanctuary’s construction demanded regulations for the construction, edification, and facilities, and on cultic activities and functions, according to a priestly lex sacra. In the deuteronomistic tradition (dtr), the priestly law was regarded as part of a covenant from the time of Moses. According to the dtr. legends, Solomon built the first temple at God’s behest (2 Sam. 7:13; 1 Kings 5:19). He imposed forced labor on Israel (1 Kings 5:27–30) and guided the edification according to his own concepts, including a throne of cherubim in the devîr. The decor, the facilities, and the ritual devices were made by Hiram, the son of a Tyrian coppersmith and a widow from Naftali (1 Kings 7:14). The ark was of unknown ancient Israelite origin; it was placed beneath the throne.

The priestly legend alters the dtr. account in several aspects. The focus of the divine revelation on Mount Sinai is the divine decision to dwell in a single, central (!) tabernacle among the Israelites. The core of the priestly narrative—according to critical, minimalist reconstructions (Otto 1997; Pola 1995)—told the story about the revelation on Mount Sinai (Exod. 24:15–18*), the commandment to Moses to collect Israelite donations (Exod. 25:1–2), and the demand to build a sanctuary (miqdaš) as a dwelling (miškan) for YHWH (Exod. 25:8) and an ark (Exod. 25:10). Moses’s brother Aaron was installed as priest (Exod. 28–29*; Lev. 8–9) and YHWH’s kabôd accepted his first sacrifice and remained among the Israelites (Lev. 9:22–24). The basic layer of the priestly narrative may be reconstructed as follows (Table 12.1).
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P’s original ending was lost. In the Hexateuch, the Levitical priests bore the ark (Num. 10:33–36*; 14:44; Deut. 10:8–9; 31:9–13) as a transportable device representing the divine presence and revealing divine will in the desert. The legend in its present form seems to be an expanded version of a formerly brief version that presented an original temple model to fulfill the needs and functions of a fully endowed shrine for cultic rituals (Pg, extended version). The extended version produced a Mosaic etiology for the central devices of the Solomonic temple. The dwelling was identified with the Tent of Meeting (Exod. 33:7–11) and thus became a place for inquests, ordeals, and divine oracles. It has been widely acknowledged that at least the texts of Exodus 30–31 and the correspondent texts in Exodus 35–40 were introduced secondarily into the priestly composition. They may be partially the result of late redactional reworking, perhaps from HS or from some late priestly Pentateuch redactors. Whereas the instructions on the shrine and altars partially possess a paradigmatic character, ritual devices and the priestly vestments could be used as patterns for the accoutrements even in the Second Temple period. Several passages have been disputed as secondary additions into the priestly narrative, even later than H, such as, e.g. Exodus 25:21–22, 37b, 40; 26:12–13, 33–35; 28:35; 29:6, 13–14, 29–30, 35; 30:34–38; 39:3, 9*, and 40:18–19, 20b, 21b*, 22b*, 26b, 27, 39b, 31–32.


12.2.3 Priests and Levites

The office of priest had its roots in ancient Israelite, Levite, and Canaanite traditions and in the family cult. The Covenant Code does not link the establishment of a cultic place with any institutionalized priestly order. Deuteronomy regulates priestly shares of sacrifices (Deut. 18:3–4) and allows rural Levites to serve the central cult (Deut. 18:6–8). In combination with the non-priestly narrative of Exodus 32:26–28, later redactors state that the Levitical right to serve as priests is rooted in their zeal for YHWH (Deut. 10:8–10), that they—as “Levitical priests”—shall not own land (Deut. 18:1–2), but that they will be responsible for cultic service (Deut. 18:5) and magistrate the Torah (Deut. 17:8–11.18, 31:9). Zadokite priests and their priestly law—as attested in Ezekiel 44:6–31—refuted this principle. According to the priestly code, the office was rooted in Aaron’s divine election (Exod. 28:1), and—according priestly genealogical lists—its heritage later depended on genealogical links to the Aaronide branch of the Levitical clans (Exod. 6:14–25). According to the core tradition of P, the ritual inauguration consisted of investiture, anointing, the “filling of the hand,” the consecration to YHWH, and the performance of the priestly sacrifice (Exod. 28:41). Exodus 28–29 and Leviticus 8–9 present an elaborated paradigm for the inauguration ceremony that suggests it was practiced from the time of Moses and should be followed even throughout the Second Temple period. The instructions on the priestly garments and the consecration of the priests together with the account on the ordination of Aaron and his sons and their first ministry is a complex composition that underwent several expansions.


Table 12.2 Consecration and inauguration of the high priest Aaron and of his sons


(P core, P extended version, priestly editings)




	Torah
	Instruction
	Implementation





	Presentation of Aaron and his sons
	Exod. 28:1; Lev. 8:1–3
	Lev. 8:4–5



	sacral vestments for Aaron
	Exod. 28:2–4
	Exod. 39:1



	Ephod
	Exod. 28:6–14
	Exod. 39:2.4–7*



	breastpiece of decision
	Exod. 28:15–18
	Exod. 39:8–21*



	urim and tummim
	Exod. 28:29–30
	—(Lev. 8:8; Num. 27:21)



	robe of the ephod
	Exod. 28:31–34
	Exod. 39:22–26



	tunic of linen
	Exod. 28:39aα
	Exod. 39:39b



	turban of linen
	Exod. 28:39aβ
	Exod. 39:28



	golden blossom plate
	Exod. 28:36–38
	Exod. 39:30–31



	of holy diadem
	Exod. 28:39b
	Exod. 39:30



	sash
	Exod. 28:42.43
	Exod. 30:29



	breeches
	 
	Exod. 39:28b



	sacral vestments for Aaron’s sons
	Exod. 28:40.42–43
	Exod. 39:27–29



	investiture—anointment—hand-filling—consecration—priest
	Exod. 28:41
	 



	Ritual of Consecration Introduction
	Exod. 29:1a
	Lev. 8:1



	Preparation of sacrifices
	Exod. 29:1b–3
	Lev. 8:2



	Assembly of congregation and candidates
	Exod. 29:4a
	Lev. 8:4–5.6a



	Purification
	Exod. 29:4b
	Lev. 8:6b



	Investiture of Aaron
	Exod. 29:5–7
	Lev. 8:7–9



	Anointing of the sanctuary furniture
	Exod. 30:29
	Lev. 8:10–11



	Anointing of Aaron
	Exod. 29:7 (30:30)
	Lev. 8:12



	Investiture of Aaron’s sons
	Exod. 29:8–9a
	Lev. 8:13



	Hand-filling of Aaron and sons
	Exod. 29:9b
	 



	Sacrifice rituals in favor of Aaron and sons
1st: sin offering
	Exod. 29:10–14
	Lev. 8:14–15a.16–17



	Consecration of the altar
	 
	Lev. 8:15b



	2nd: burnt offering
	Exod. 29:15–18
	Lev. 8:18–21*



	3rd: ordination offering–burnt offering/fire offering
	Exod. 29:19–25
	Lev. 8:22–28



	Portion of the celebrant
	Exod. 29:26–27
	Lev. 8:29



	Permanent obligation for Israel: Gift of the priestly portion
	Exod. 29:28
	 



	Consecration of the of the priestly vestment
	 
	Lev. 8:30



	Sacral robing of Aaron is inherited by his sons
	Exod. 29:28–30
	 



	Eating of the celebrants’ portions in the sacred precinct
	Exod. 29:31–34
	Lev. 8:31–34



	Performance of the ritual on 7 days
	Exod. 29:35–36
	Lev. 8:33–35



	Consecration of the altar 7 days
	Exod. 29:37
	 



	Commandment to perform the Tamid = daily offering
	Exod. 29:38–42a
	 



	Promise of divine presence in the sanctuary
	Exod. 29:42b.43–46*
	 







The core (P) relates that Aaron performed the sacrifices in front of Israel’s elders (9:1) and that, after his blessing (Lev. 9:22*), a fire from YHWH consumed the burnt offering, causing the people to rejoice and prostrate in obeisance (Lev. 9:24). The expanded version is not prepared in Exodus 28–29; however, the author had a complete concept of sacrifices based on an elaborated Priestly Torah (cf. Lev. 1–7). Aaron functions as high priest. He performs offerings (sin, burnt, and well-being) in front of the whole congregation to expiate himself and the community and to prepare for the appearance of YHWH’s kabôd (Lev. 9:2–7; cf. Lev. 1:1–3:17). After the priest’s purification and burnt offerings, the people’s sacrifices (Lev. 9:8–21), and Aaron’s blessing, Moses leads the high priest into the Tent of Meeting. After the second blessing of Aaron together with Moses, the kabôd is revealed (v. 23). The wording of the Aaronide blessing was added into Numbers 6:22–27 as an appendix to Leviticus 10–Numbers 6; in the Jewish tradition it remains a privilege of the kohen (priest) to “lay the name of Yhwh on Israel.”

Those scholars who defend the unity and the pre-exilic authorship of P treat Exodus 25–Leviticus 16 as literary unit together with the priestly texts in Numbers, the complexity of which stems from the amalgamation of a lengthy series of oral and written traditions. For these scholars the priestly concept of sacral institutions forms a more or less grown unity. Literary and redaction-critical scholars read the sequence of texts and literary layers as a mirror of Israel’s religious history during the Second Temple period. The scribes who inserted the Leviticus texts into the center of the Pentaeuch intended that Deuteronomy be read as Moses’s later sermon with historical and political distance to the core of the Sinaitic revelation. Whatever perspective the modern exegete or reader takes, this hermeneutical system must be accounted for: The ancient priestly scribes were aware that their tradition was rooted in different phases of “revelation.”

Leviticus 21:7b.8 stands at the center of the teaching on the Priest in HC: “He is holy to (Yhwh) his God and you must treat him as holy, since he offers the food to your God. He shall be holy to you, for I, Yhwh, who sanctify you, am holy.” For priests, the Torah prohibits the high priest’s defiling through contact with dead kin (Lev. 21:10–12), restricts his marriage (Lev. 21:13–15), and demands that priests be free from physical defects (21:16–24). Ordinary priests may bury their closest relatives (21:2–7). Regarding the priestly account on the sanctuary, Leviticus 24:1–9 adds special obligations for Aaron—i.e. the high priest—to care for the Menorah and the Shewbread. The narrative about the death of Aaron’s sons Nadab and Abihu who died when they offered “alien fire” before YHWH (Lev. 10, with rules on priestly tasks and purity in Lev. 10:6–11; cf. Ezek. 44:20–25) and Leviticus 16 (about the necessity to perform the ritual of the Day of Atonement (yôm ha-kippurîm)) are a literary bridge between the HC and P. Their authors expounded the priestly theology of atonement and expiation in the center of the Pentateuch and gave it an important weight with respect to covenant theology (Janowski 1982). Establishing Israel as YHWH’s “holy people” and thus making everyday life sacred, Leviticus 17–20 demands an extensive priestly teaching on purity, purification, expiation, and atonement.

According to late priestly legends, the priestly privilege of performing the sacrifices and all cultic rituals in the sanctuary was strictly confined to Aaron and his sons (i.e. the elected high priest and his descendants). Numbers 1:1–46 describes the census of the Israelites. The Levites are described as a separate tribe, charged with guarding the tabernacle (Num. 1:47–54; cf.18:22–24) and protecting the holy precinct from outsiders and impurity, according to the principle ha-zār ha-qarēb yûmat: The approaching stranger shall be put to death! (Num. 1:51; cf. Num. 17:5, 18:4.7). In the plan of the camp (Num. 2), the Levitical clans have their position in the middle, surrounding the tabernacle in order protect its holiness. Only Aaron’s family is allowed to touch the ark and the holy devices; they surveil the transport of the tabernacle through the desert (Num. 3); all other clans function as clerus minor (Num. 4). The rules of their service and for their inaugural ritual is part of a late priestly attachment to the Sinaitic laws in Numbers 8:5–26. The priestly narrative states that further regulations were added during the epoch of the desert wandering after the Levite Korah sought the rights of full priesthood through rebellion and was refuted through an ordeal (Num. 16). Aaronide succession was affirmed when the “staff of Aaron” was placed in the sanctuary as a symbol of the high priest’s everlasting privilege to “approach” YHWH (Num. 17). A divine oracle confirmed that only the Aaronides may perform the priestly duties and that the Levites must serve them as clerus minor (Num. 18:1–7). A second oracle that was associated with a certain covenantal ritual, the “covenant of salt” (18:19), retains the priestly right to take charge of the holy gifts and donations (Num. 18:8–20; cf. Ezek. 44:28–30) and the Levitical right to take Israel’s tithes (Num. 18:21–24). The priests are free from taxes or duties, but the Levites must pay the tithes, too (Num. 18:25–32). Within the priestly instruction on the conquest and the division of the promised land (Num. 33:50–56; 34–36), the Israelites are instructed to provide towns with pasture land (Num. 35:1–8; cf. Josh. 21:1–40). These cities shall also be cities of refuge (Num. 35:9–15; cf. Exod. 21:12–14; Deut. 4:41–43, 19:1–13; Josh. 20).

The succession of high priests is connected to a series of legends, such as Leviticus 10 (after the death of the firstborn, Eleazar advances); Numbers 17 (Eleazar is confirmed); Numbers 20:22–26 (when Aaron dies, Eleazar gains the high priest’s vestments); Numbers 27:12–22 (he oversees the apportioning of the land; cf. Num. 32; Josh. 14:1–24:33); Numbers 31:12–54 (he receives the sanctuary gifts from divine wars); and Numbers 25:10–17 (Eleazar’s son Phineas qualifies as his successor by proving his zeal for purity and holiness). The origin of further regulations on priestly and Levitical duties were considered to come from the time of David (1 Chron. 23–26). For minor servants, such as the hewers of wood and drawers of water (Deut. 29:11; Josh. 9:21.23.27), or persons dedicated to service at the sanctuary, such as Nethinîm (Ezra 7:7, 8:17), no special regulations were canonized in the Pentateuch.


12.2.4 The Congregation and the Priestly Tôrôt on Festivals, Sacrifices, Holiness, and Purity

The citizens and their assembly (Hebr. qāhāl) were obligated to supply the sanctuary. Deuteronomy addresses the religious community as “Israel.” The families, personae miserae, and foreign residents were integrated within the ritual community (Deut. 12:12, 16:11.14). Later the foreigners were integrated even into the covenant (Deut. 29:9–12), but integration into the qāhāl (Deut. 23:2–9) still remained restricted (Albertz 2011; Olyan 2011a, 2011b). Israel’s holiness and divine election was connected with the demand of strict separation from other gods and foreign religious practices (Deut. 7, 13).

Priestly laws maintain stricter distinction. From the beginning, Israel has a religious character, addressed as the “congregation” (Hebr. ‘ēdāh) or “the whole congregation of Israel” (Hebr. kål ‘adat yiśrā’ēl; Greek: synagōgé) (cf. Exod. 12:3.6.19.47, 16:9, 35:1, Lev. 19:2 passim; Num. 35:24). Outsiders were excluded from the rituals (Exod. 12:43). Foreigners could be integrated if they were circumcised (Exod. 12:48). The Torah for the Israelite and the stranger was the same (Exod. 12:49). The whole corpus Exodus 12–Numbers 36, based on priestly and non-priestly narratives, is interwoven with Torah teachings and priestly law. Parts of these teachings already reflect the program of HC.

Exod. 12:1–2 Introduction of the priestly cultic calendar

Exod. 12:3–14.

43–51 Pesaḥ

Exod. 12:14–20 Maṣṣot

Exod. 16 Narrative Torah on Sabbath observance

Exod. 20:8–11 Decalogue on Sabbath (cf. Exod. 23:12, 34:21; Deut. 5:12–15)

Exod. 31:12–17 Torah on Sabbath

Exod. 35:2–3 Torah on Sabbath

Torah on sacrifices for the congregation

Lev. 1:1–2 Introduction

Lev. 1:3–17 Burnt offerings (Heb. ‘ōlāh, Gr. holokauston)

Lev. 2:1–16 Meal offerings (Heb. minḥāh)

Lev. 3:1–17 Sacrifices of well-being (Hebr. zæbaḥ šelāmîm)

Lev. 4:1–5:13 Sin offerings/purification offerings (Hebr. ḥaṭṭ˝tā’t)

Lev. 5:14–26 Guilt offering/expiation offering (Hebr. ’āšam)

Torah on priestly obligations at sacrifices

Lev. 6:1–4 Burnt offerings; 6:5–6 Tamîd; 6:7–11 Meal offerings;

6:12–16 Offerings at priestly inaugurations (+ 7:35–36);

6:17–23 Purification offerings; 7:1–10 Expiation offerings;

7:11–34 Sacrifices of well-being;

7:37–38 Conclusion

Lev. 10 Priestly Obligation to distighuish between sacred and profane

Torah on purity

Lev. 11 Dietary law on the consumption of meat—Prohibition against consuming blood and contamination from carcasses and corpses of animals

Lev. 12 Impurity after childbirth

Lev. 13 Impurity through infectious skin diseases

Lev. 14 Purification rituals after a healing

Lev. 15:1–18 Impurity of men

Lev. 15:19–30 Impurity of women

Lev. 15:31–33 Conclusion

Lev. 16:1–28 Torah on Yôm Kippûr to purge the tabernacle annually

Lev. 16:29–31 Fasting on Yôm Kippûr

Holiness Code

Divine Torot for priests and the congregation

Lev. 17:1–2: Introduction

Lev. 17:3–4 Prohibition against profane slaughter (vs. Deut. 12:15; Gen. 9)

Lev. 17:5–7 Obligation to bring sacrifices to the sanctuary to avoid sacrifices to demons (v. 7a)

Lev. 17:8–9 Karet-sanction for offenses against vv. 3–7

Lev. 17:10–16 Prohibition to eat blood or carcasses (cf. Lev. 11)

Lev. 18 Divine paraenesis for Israel to avoid incest and defiling by impure sexual practices

Lev. 19 Divine teaching for the congregation of Israelites on the sacralization of everyday life (with references to the Decalogue, Deut. 22:9–12.22; Lev. 4,20 et al.)

Lev. 20 Sanctions for violating the commandments in Lev. 18–19

Lev. 21 Torah for priests

Lev. 22 Priestly obligations

Lev. 23 Festival calendar

Lev. 24:1–9 Priestly obligations

Lev. 24:10–16.23 Sanctions for blasphemy

Lev. 24:17–22 Torah on the lex talionis

Lev. 25 Sabbatical and Jubilee

Lev. 27 Appendix: Torah on vows and dedications

The priestly sabbatical calendar deeply impacted the renewal of the deuteronomic festival calendar and rules of Shemittah and manumission (Deut. 15). Leviticus 27 already appends instructions on vows and monetary and other dedications. Further priestly teachings were inserted into the narratives of Numbers at those places where their themes or a complementary reading of issues indicated a contextual fit. Most of them are additions to material presented in Exodus 12–Leviticus 25 and thus belong to the post-exilic period of priestly teaching.

Numbers’ priestly laws regulate the following: Numbers 5:1–4 (quarantine in cases of discharge or defiling; cf. Num. 13); Numbers 5:5–8 (expiation; cf. Lev. 5:21–22), 5:9–10 (donations; cf. Exod. 29:27–28), 5:11–31 (ordeal in cases of suspected adultery; cf. Lev. 20:10; Deut. 22:22), 6:1–21 (the thus far unmentioned Nazirite vow), 9:1–14 (the second Pesaḥ in cases of ritual or travel hindrances), 10:10 (playing the trumpet on New Moon festivals and on the day of Terû’ah; cf. Lev. 23:23–25); Numbers 15:1–16 (additional regulations for sacrifices as a fulfillment of vows or as freewill offerings), 15:17–21 (first yields of baked-goods), 15:22–31 (inadvertent failure to observe a priestly law), 15:32–36 (sanction in cases of Sabbath desecration; cf. Exod. 31:14; 35:2; Lev. 24:14), 15:37–41 (remembering the commandment with tassels on the edges of garments; cf. Deut. 22:12, 6:6–9); Numbers 19 (priestly “red heifer” ritual of purification in cases of defiling through with the dead; cf. Lev. 21:1–4); Numbers 27:1–11 (law of inheritance in the case of Zelophehad’s daughters; cf. Gen. 31:14; Lev. 25:25–34); and Numbers 36:1–13 (marriage requirements for female heirs). An important supplement to Leviticus 23 is the calendar of public sacrifices with prescriptions delineating the offerings for Sabbath (Num. 28:9–10; cf. Lev. 23:3b), Pesaḥ (Num. 28:16; cf. Lev. 23:5a), Maṣṣot (Num. 28:17–25; Lev. 23:6–8), Šavu’ot (Num. 28:26–31; Lev. 23:15–21), Teru’ah (Num. 29:1–6; Lev. 23:15–21), Yom Kippûr (Num. 29:7–11; Lev. 23:26–32), and Sukkot (Num. 29:12–39; Lev. 23:33–43). The offerings at the feast of elevation of the first sheaf (Hebr. ‘omer) in Leviticus 24:10–14 were included already in Leviticus 23:12. Numbers 30 assesses that men’s vows must be fulfilled but that vows and oaths made by women can be annulled under certain conditions. The legend of the divine war against the Midianites describes the sacral requirements for war (in addition to Deut. 20) with the purification with the ashes of the red cow (Num. 19) and the distribution of spoils.

Later priestly laws evince an increase in the rules about sanctioning transgressions and violations of sacral law. They demand exclusion from the congregation, that the transgressor be cut off (Hebr. krt, nif.) from the people or before YHWH (cf. the various formulas in Exod. 12:15, 19; Num. 19:13 [20]; Lev. 22:24; Exod. 30:33, 38; 31:14; Lev. 7:20, 25, 27; 17:4, 9, 10, [14]; 19:8, 20:3, 5, 6, 17; 23:29, Num. 9:13; 15:30, 31). The violation of Sabbath mandates the death penalty (Exod. 31:14; Num. 15:35), as do idolatry and divination (Lev. 20:2.27), cursing one’s parents (Lev. 20:9), adultery and sexual aberrance (Lev. 20:10–16), blasphemy (Lev. 24:16), and defiling the holy (Lev. 27:29). Execution requires the legal sovereignty of the Israelite community to a certain degree, but this was very often restricted during the Second Temple period.


12.3 Perspectives in Current Research

When the process of priestly Fortschreibung of the Pentateuch ended in the third century bce, further versions of rewritten Torah developed within the scribal tradition, and—after 70 ce—rabbinic teaching developed the legal system behind sacral law in the tractates of the Mishnah. However, the additive and associative character of the collection of texts in Leviticus and Numbers reveals a systematic view even from the perspective of ancient scribes, which may have otherwise existed only in their oral tradition (Carr 2011). Therefore, a desideratum remains: to reconstruct the lines of literary dependence and tradition on microlevels of single verses and forms as well as to look for intrinsic intertextual structures in a synchronic view on the whole composition of the Pentateuch (Artus 2005). There is a continuous quest for the interrelation between law and narrative in general (Bartor 2010; Jackson 2000), and with respect to priestly law (Bibb 2009).

The antagonism between the exegetical approaches of Wellhausen and Kaufmann has not yet been overcome. However, the controversial discussion has revealed that it is not helpful to disregard redaction-critical approaches; they may help to reconstruct the literary processes behind the formation of priestly law (Giuntoli and Schmid 2015; Römer 2008). The inderdisciplinary dispute between controversial exegetical schools has yielded a series of volumes that document a vivid and committed scholarly dialogue (Hartenstein and Schmid 2015; Knoppers and Levinson 2007; Shectman and Baden 2009). After the seminal works of Knohl and Nihan many scholars have accepted that the Holiness Code is younger than the basic strata of the Priestly Code. There is also a tendency to acknowledge the existence of priestly texts younger than HC, especially in the Book of Numbers (Achenbach, Römer, Seebass 2005–2012) but also in the Book of Exodus (Albertz 2015).

The question when P was connected with the deuteronomistic and other texts of the Pentateuch has not been discussed in a satisfying way until now. New documentarians as Baden (2009) and Schwartz (2009) tend to assume a long history of separate growth of P before the final compilation with the other texts of the Pentateuch; scholars who assume that the formation of the Pentateuch underwent a long process of scribal redactional work tend to advocate for the thesis that Pg was combined with Deuteronomy and non-P texts before the composition was completed with HC and late priestly material.

A series of helpful studies on the institutional development of the sanctuary and its priesthood (Leuchter 2011; Marx 2005; Samuel 2014; VanderKam, 1999, 2004), of single festivals and religious traditions (Gesundheit 2012; Grund 2011; Koerting, 1999), and the hermeneutical function of intertextuality within the Pentateuch (Levinson 2008; Otto 2008) continues to develop in the secondary literature. The traditional diachronic reading of the Priestly Code, Deuteronomy, Covenant Code, and Holiness Code needs complementary synchronic readings in order to describe the complex legal hermeneutics of the Pentateuch even in relation to the narratives (Otto 2009). An important field of interest is the investigation of priestly rules in the Book of Ezekiel and their relation to the pentateuchal traditions (MacDonald, 2015; Rudnig, 2000). Another huge field of research is open to the questions around a description of the complex processes between scriptural formation and scriptural interpretation in the corpus of priestly law teachings beyond the Pentateuch in Qumran, in late Second Temple literature and in early rabbinic literature (Hecht et al. 1996; Jassen 2014). Intercultural comparative studies of priestly law and lex sacra in antiquity (Frevel and Nihan 2013) and of the religious concepts of divine presence connected to them will certainly support the evaluation of cultural and historical evidences. Biblical priestly law stands at the beginning of a long history of reception and transformation of Jewish law during the Second Temple period, the epoch of Samaritan and Rabbinic Halakhah until the modern law in the State of Israel and the jurisprudence of the Rabbinical Courts.
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Chapter 13

Deuteronomy and the Deuteronomic Reform


Anselm C. Hagedorn





13.1 Introduction

Since W. M. L. de Wette’s groundbreaking dissertation from 1805, the Book of Deuteronomy is characterized as a document of reform and closely connected to the changes to the Judean cultic landscape during the eighteenth year of the reign of king Josiah (621 bce) as reported in 2 Kings 21–22. Though, de Wette was not the first one to identify the book found in the Temple with (parts of) Deuteronomy (see Mathys 2008: 174–181 (for evidence of earlier attestations)), it is only since his critical dissertation that this view gained momentum and remained a lynchpin of deuteronomic scholarship until today.

De Wette himself hides his observation in a footnote when discussing sacrifice:

Hic in collibus sacra faciendi mos posteriore tempore nefas est habitus, sed adeo inveteraverat ut Josias demum, Deuteronomio hoc ipso, tunc in templo invento, admonitus (illum enim codicem legum ab Hilkia sacerdote inventum (2 Reg. 22.) Deuteronomium nostrum fuisse haud improbabili conjectura judicare potest) penitus eum tollere posset (2 Reg. 23).1

This footnote is the reason that Deuteronomy and the reign of Josiah are connected and that scholars tend to assume Deuteronomy provides legal and theological justification or basis for the cultic innovations implemented by the king. As has been observed by G. Hölscher (1922) long ago, such a close connection between Deuteronomy and 2 Kings 22–23 leads to circular argument. This is not to deny that both texts have nothing to do with each other, but 2 Kings 22–23 does not provide us with the historical contexts of any part of Deuteronomy as imagined by de Wette and many of his followers. Current scholarship has made clear that even the earliest form of the biblical book had nothing to do with Josiah’s reign (see section 13.2). Also we have to note that none of the often-proposed ancient Near Eastern analogies for the idea of a centralized cult can be regarded as direct parallels and are thus unsuitable for providing an exact date or tradition history (see Kratz 2013). As a result any investigation of the character of Deuteronomy and deuteronomic reform has to begin with the text of Deuteronomy itself.2

Despite the difficulties to find an historical anchor for the beginnings of deuteronomic reform and Deuteronomy itself it is clear from the beginning that the book marks a decisive turning point in the history of biblical religion. Its manifold theological ideas not only influence and shape other biblical literature but can also be seen as the cradle of human rights, social justice, and the idea that it is possible for an individual to utilize (a sovereign) law against a state (see Braulik 1994a; Otto 1999a).


13.2 The Reign of Josiah as an Unlikely Historical Setting

When reconstructing the events of the period of Josiah’s reign one is faced with the difficulty that we have no single piece of extra-biblical evidence. This mirrors the literary presentation of events in the Book of Kings after the events of 701 bce. “Assyria is not mentioned at all in the Book of Kings following Sennacherib’s campaign against Judah during Hezekiah’s reign, in 701 bce; nor did Egypt take part in the chain of events before the episode of Josiah’s death. None of Judah’s near neighbours, in fact, is mentioned in the description of Josiah’s time” (Na’aman 2005: 189).3 The biblical report on Josiah’s reign only focuses on the internal perspective,4 and more narrowly on the events in Jerusalem and surrounding places, and if we look at the text carefully we realize that even the extent of his kingdom is only insufficiently described.5 According to the deuteronomistic version he was able to exercise some power over the towns of Judah (2 Kings 23:8a), over Bethel (2 Kings 23:15), and over the towns of Samaria (2 Kings 23:19).

We will start to unpack the events of Josiah’s reign by moving inward from the literary frame. The beginning and the end of his reign are stated according to the deuteronomistic framework for the kings of Israel and Judah. We are informed of his age when he ascended to the throne, and the duration of his reign, as well as of his mother’s name. In 2 Kings 22:2 instead of the standard negative evaluation we get a positive one: “He did what was pleasing in the eyes of YHWH and he followed all the ways of his ancestor David; he did not deviate to the right or to the left.” Also, his death is reported according to the standardized scheme, mentioning in addition his death at the hand of Pharaoh Neco. I see no reason to doubt his violent death, especially since it is contrary to the deuteronomistic world view that righteous persons enjoy a long life and die peacefully. It is from here, i.e. from Josiah’s death, that one is able to shed some light on his reign and his motivations. 2 Kings 23:29 states that Neco is marching toward the king of Assur,6 to help him against the Babylonian insurgency. This seems to imply two things: first, there was no power vacuum after the Assyrian military force withdrew from Syro-Palestine, since Egypt—almost by mutual agreement—seems to have filled the space vacated by Assyria. As a result, such a transfer of power would have severely limited Josiah’s space for political and territorial maneuvers. When exactly the Assyrian withdrawal happened is difficult to determine. “Generally speaking, it seems that no one managed to oust Assyria from Syria and Palestine before Ashurbanipal’s death in 631 bce and the outbreak of the revolt in Babylonia in 626 bce” (Na’aman 2005: 214). Second, for some reason or another Egypt feels obliged to help Assyria against Babylon; and maybe we are allowed to speculate that this is a favor paid for being allowed to take over control of former Assyrian territory. Whether this enterprise was successful is difficult to determine, since the Babylonian Chronicle for the year 609 bce only mentions that an Egyptian army marched against Haran and laid siege to it (Grayson 1975: 96, ll. 66–68). However, it appears that the Egyptians were unable to dislodge the Babylonians from the city, and the rapid downfall of the Assyrian Empire shows that Egyptian help only delayed the deconstruction but was unable to halt it.

The episode in 2 Kings 23:29–30 does not mention any military activity on Josiah’s part and the Hebrew does not necessarily imply a battle (Cogan and Tadmor 1988: 300–301). However, the parallel account in 2 Chronicles 35:20–24 does, and I am inclined to regard this evidence as reliable (see Spieckermann 1982: 138–153; Williamson 1987; Ben Zvi 2006). My reasons for doing so stem from events reported in 2 Kings 22:3–7. Here we are in the eighteenth year of Josiah’s reign (622 bce) when the king decides to undertake renovation work in the Temple. The timing is interesting here, since it is a year after Ashur-etil-ilani, king of Assyria, encountered significant civil unrest in Assyria.7 The problems in the heartland of Assyria must have percolated to Syro-Palestine, and maybe Josiah read it as a sign to start to emancipate himself from Assyrian rule. I know that it is fashionable nowadays to regard any hint of late pre-exilic reform in the Hebrew Bible as a sign of anti-Assyrian tendencies, even though direct literary influences are difficult to determine (not least due to the virtual absence of cuneiform material in Palestine during the Assyrian period) (see Arneth 2001; Otto 1999a; for the evidence of cuneiform documents, see Horowitz, Shima, and Sanders 2006). However, there are some traces of anti-Assyrian movements in the reform-report in 2 Kings 23:4–22. Here, 2 Kings 23:11 especially comes to mind:

(11) He did away with the horses that the kings of Judah had dedicated to the sun (וישבת את הסוסים אשר נתנו מלכי יהודה לשמש), at the entrance of the House of the Lord, near the chamber of the eunuch Nathan-Melech, which was in the precinct. He burned the chariots of the sun (ואת מרכבות השמש שרף באש).

As has long been observed by Hermann Spieckermann the verse lacks the distinct flavor of deuteronomistic language,8 as well as displaying religion-historical details that seem to reflect Assyrian praxis and using several neo-Assyrian loanwords.9 Spieckermann relates the dedication of horses to a neo-Assyrian tāmītu ritual (KAR 218), where a horse is carefully chosen through an oracular procedure by Adad and Shamash to serve with a divine chariot.10 This function gives the animal itself almost sacred status. In the Assyrian text, the horse is capable of intercession, a fact not mentioned in 2 Kings 23:11, but the identification of horses and chariots as attributes of the sun god is certainly possible, though we have no evidence for Assyrian pressure on the conquered people to take up Assyrian custom and religious practice (Cogan 1993), so that the Jerusalem horses of the sun could simply be a part of a more voluntary accommodation of Assyrian practice. This would fit very well with the solarization of the cult of YHWH during the Assyrian period (see Arneth 2000; Janowski 1995; Taylor 1993; Zeeb 2002).

As a result I would argue that the reform of King Josiah was simply the removal of several Assyrian statues, which he believed no longer necessary since Assyrian dominance (and with it influence on daily life in Judah) was waning. This anti-Assyrian reform was part of general renovation work in the Temple during the year 622 bce.11 This means that the widely accepted combination of the finding of the Law-Book with the reform of Josiah is no longer tenable. Deuteronomy, with its heavy focus on the centralization of the cult,12 developed independently and was only later connected with Josiah and his “reform” because King Josiah and his steps toward an emancipation from Assyria provided the ideal platform from which the deuteronomists could develop their view of history and theology (see Handy 2016). Reinhard Gregor Kratz rightly observes:

Since de Wette, scholars have been fond of connecting Deuteronomy with the discovery of the book, the making of the covenant and the reform of the cult under Josiah in 2 Kgs 22–23. This connection is true of the last form of the text, but in the original stratum these things have little to do with one another. The content of Ur-Deuteronomy is the idea of centralization; the Josiah pericope in 2 Kgs 22.1–2; 23.11f., 28–30 originally reported in connection with Josiah’s military engagement against the Pharaoh Necho, who wanted to support the Assyrian rump state as a bulwark against Babylon, only the removal of a few signs of Assyrian supremacy in Jerusalem which had become superfluous, and in 22.3–7, 9 a renovation of the temple (with a transition to the note about reform in 23.4a). The discovery of the book, the making of the covenant and the report of the reform which is carried out derive from later additions and are inspired by Deuteronomy, which has been developed in a corresponding way. (2005: 131; contrast Schmid 2006: 19–43, esp. 33–3)


13.3 Deuteronomy 12 as the Beginning of Deuteronomic Reform

It is the scholarly consensus that the idea of cultic centralization and its implications does not only form the literary core of Deuteronomy but also represents a major innovation in the thinking about worship and theology in the Hebrew Bible. The law regulating centralization heads the legal material in Deuteronomy 12–26 and significantly shapes the book as a whole. At the beginning we note that the polemics against foreign deities so prominent in the so-called deuteronomistic history and the prophets was not part of the original idea of centralization. Once we strip away all the later additions we arrive at the following core of Deuteronomy 12 (see Otto 2016b: 1147–1167; Rüterswörden 2011: 21–57; Veijola 2004: 266–271):

(13) Take heed that you do not offer your burnt offerings at every place that you see; (14) but at the place which the Lord will choose in one of your tribes, there you shall offer your burnt offerings, and there you shall do all that I am commanding you […] (17) You may not eat within your towns the tithe of your grain or of your wine or of your oil, or the firstlings of your herd or of your flock, or any of your votive offerings which you vow, or your freewill offerings, or the offering that you present; (18) but you shall eat them before the Lord your God in the place which the Lord your God will choose, you and your son and your daughter, your manservant and your maidservant, and the Levite who is within your towns; and you shall rejoice before the Lord your God in all that you undertake […] (21) If the place which the Lord your God will choose to put his name there is too far from you, then you may kill any of your herd or your flock […] and you may eat within your towns as much as you desire (RSV).

The main law of centralization represents a radical reform of the altar law of the Book of the Covenant (Exod. 20:24). A reason for the change of the existing legislation is not given. If, however, Deuteronomy 6:4, 6–9 once served as the introduction to the legislature proposing centralization it is possible that the authors wanted to correlate the unification of the different forms of Yahwism with a single place of worship or simply “to oppose the impending dissolution of Israel’s solidarity” after the fall of Jerusalem in 587 bce (Kratz 2015: 85). Though the text never names the place that YHWH will choose, later texts in the so-called deuteronomistic history always assume that the Davidic Temple in Jerusalem is the only legitimate sanctuary.13 The reason for the place’s anonymity in Deuteronomy is a literary one: according to Numbers 25:1 Moses promulgates the laws of Deuteronomy 12–26 in Shittim, i.e. outside the land, and thus Israel does not yet know any places in the promised land and this fiction is maintained when later stages transplant the promulgation of the law to the plains of Moab. Furthermore the existence of at least two further temples at Elephantine and on Mt. Gerizim show that the stipulation is just the expression of one theological strand in early Judaism and not necessarily reflecting historical realities (Becking 2011; Kratz 2006).

The sacred landscape of Israel changes with Deuteronomy 12. From now on it is made clear that YHWH, the God of Israel who has traveled with Israel through history and the wilderness, will choose a permanent dwelling for himself. There is a striking parallel here to Apollo who chooses Delphi from among all the sites in Greece (Hagedorn 2005). This motion results into a secularization of the local shrines and altars.

“In draining the local sphere of all cultic content, the authors of Deuteronomy do not leave it as a profane religious void. Instead, they reconceptualize it in secular terms and give it positive new content. The local sphere continues to have a fundamentally religious structure. One continues to receive divine blessing in the local sphere, although it is now mediated. The compensation for the loss of direct access to the divine, with the eradication of the local altars, does not only take place at the cultic center with the repeated emphasis on the ‘joy’ available there to the pilgrim” (Levinson 1997: 49).

This change results in the introduction of a strong notion of center and periphery in Deuteronomy. All the local shrines which have previously been centers themselves are no longer at the center of religious life. The believer has from now on to embark on a religious journey if he wants to come into direct contact with the divine. The society has to be mobile and texts like Deuteronomy 18:6–8 may also hint at the fact that there has been a certain migration toward the central sanctuary, when it is imagined that Levites, now unemployed after the centralization, move to the central sanctuary and will be provided for.14

The centralization of the cult not only transforms the cultic sphere; it is—at the same time—the driving force of a significant reshaping of earlier material, especially from the Book of the Covenant. The relationship between Deuteronomy and the Covenant Code is probably best classified as a “modernizing interpretation,” i.e. a revision rather than a recycling of the legal material, since not all laws from Exodus 20–23 are taken over by Deuteronomy and the existence of both collections in the Pentateuch suggests that this revision did not invalidate the older law.

“Therefore what belongs to Ur-Deuteronomy and what does not is not decided either by reconstructed pre-Deuteronomistic collections in Deut. 12–26 or by the supposed external evidence from Hittite and Assyrian treaty texts, which can always have had an influence everywhere, but these three criteria: the change of number, the relationship to the Book of the Covenant, and the law of centralization of the cult” (Kratz 2005: 118).

These criteria attempt to reconstruct any history of literary origin of Deuteronomy by using the evidence before us, i.e. the biblical book and the larger literary context (see Kratz 2000). This methodological approach avoids interpretation of the literary history of Deuteronomy by using analogies from ancient Near Eastern sources that cannot serve as “objective” criteria (see Levinson and Stackert 2012).

Using these criteria we arrive at a kernel of Deuteronomy that reshapes older law in light of the envisaged centralization of cultic activity.15 Issues that were normally connected to local sanctuaries such as tithe (Deut. 14:22–29; 15:19–23) and asylum (Deut. 19:1–13) are now restructured and legal procedure is almost removed from the sacred sphere when the central sanctuary (and its priest) only serves sources of counsel for cases difficult to decide (Deut. 17:8–13). Instead, the authors of Deuteronomy envisage a professional judiciary when judges and officials are introduced (Deut. 16:18–20).16 The traditional institution of kingship is missing. This may reflect a certain skepticism toward the monarchy or a time of writing when there was no king. The later deuteronomistic addition of the law of the king (Deut. 17:14–20), which introduces a monarch who is more a scribe than a ruler, probably reflects Persian times (see Achenbach 2009; Hagedorn 2004: 141–143).17

As with all ancient Near Eastern law codes, Deuteronomy too prompts the question whether this legal vision of a centralized cult and the necessary reforms connected to it could have been implemented. One cannot help but notice that many of the stipulations put forward have a certain utopian character looking more like an ideal vision for Israel than a “constitution” that can be put into practice. Within the narrative context, however, the authors of Deuteronomy regard their work as an exposition of earlier legal material, given to Israel before the entry of the land. This vision, most clearly articulated in Deuteronomy 1:5, seems to presuppose that Israel will implement the statues and ordinances given after the entry into the land (Otto 2012).

A further problem is the literary place of the beginnings of Deuteronomy within the Pentateuch: in other words, whether Deuteronomy once existed as an independent unit not yet linked to Moses. Within its present literary context, Deuteronomy appears to form a narrative unit: Moses delivers for speeches in the plains of Moab before his death. By using this stylistic device “Deuteronomy is able to recapitulate the previous narrative as reported in Genesis—Numbers and to point at the same time to the continuation of the narrative in Joshua (–Kings)” (Kratz 2011: 41). This tendency can already be seen from the beginning: if we regard Deuteronomy 6:4 as the beginning of an older work one presupposes a speaker who addresses Israel. Furthermore, the future tense employed in the centralization formula points ahead to the narratives that will follow in Joshua–Kings. The speaker can only be Moses, who is, however, never introduced properly in Deuteronomy. This implies that he is known to the reader of the hexateuchal narrative so that one has to look outside Deuteronomy for a connecting thread. Here the place of proclamation becomes important. In Numbers 25:1a Israel settles in Shittim and remains there until Josiah. Deuteronomy 6:4 is connected to Numbers 25:1 via the beginning of the internal framework in Deuteronomy in 5:1 (“Moses summoned all the Israelites and said to them …”). The closure of the deuteronomic core in Deuteronomy 26:1–16 is then connected via Deuteronomy 34:1 and Deuteronomy 34:5–6 to the following narrative in Josiah. As result it is unlikely that Deuteronomy was ever an independent document and it was certainly never composed as the opening text of a deuteronomistic history.


13.4 Deuteronomic Reform on the Move—Further Developments

The beginnings of Deuteronomy lack the aggressiveness against foreign nations and other deities that will later determine many passages of both the book itself and those strands of biblical literature influenced by deuteronomic/deuteronomistic concepts.

The reason for a change in focus—away from the issue of centralization and toward a more exclusive vision of religious and social identity—can be found in the process of theologization of law (see Albertz 2003; Kratz 2015). It has rightly been observed that the “biblical view of the divinity of the law has no parallel in other ancient Near Eastern cultures, in which the authority to legislate was the province of kings” (Bartor 2016: 162). The literary anchor for such a transformation is provided by Deuteronomy’s revision of the Covenant Code. In contrast to much of the earlier material in Exodus already, the beginnings of Deuteronomy are addressed to a second person singular. This stylistic feature implies that the speaker (i.e. Moses) addresses a certain community and the constitution of such community is intrinsically connected to the opening creed in Deuteronomy 6:4.18 With the insertion of the Decalogue in Deuteronomy 5 the nature of the deuteronomic law changes significantly and secures the “mutual identity of both the Sinai and the Transjordanian legislation” (Schmid 2012: 27). Deuteronomy 6:4 and the deuteronomic core simply interpret YHWH as being one god and correlate the unity of YHWH to the unity of the cultic place. It is a mutual relationship based on love—for both the law and YHWH (Lapsley 2003; Moran 1963 (for the classic treatment)). Other gods do not intrude upon this relationship. When the Decalogue is added the “unity of YHWH is interpreted in the sense of uniqueness and exclusiveness: YHWH is not only one God but the one and only God for Israel” (Kratz 2005: 127). As result the law (and its successive reworking) is placed under YHWH’s claim to exclusiveness. To stress this exclusiveness the Decalogue “invents” the phrase אלהים אחרים (Exod. 20:3; Deut. 5:7), which has to be seen as the counterpart to יהוה אחד in Deuteronomy 6:4.19 This later development shows that—at first—cultic centralization and the unity of YHWH were inner-Israelite issues. Only when the Decalogue was repeated in Deuteronomy do we find the beginnings of a militant exclusiveness. The clear outward differentiation draws a sharp distinction between Israel and the people inside and outside the land. It echoes the myth of Israel’s origin outside the land as portrayed in the Exodus narrative. It is this “us-versus-them attitude” that deuteronomistic authors will develop further in the later strata of Deuteronomy and the historical books, creating a distinct Israelite ethnic identity. In light of the first commandment, the authors of Deuteronomy combine the insistence on a single sanctuary for YHWH with the demand to exclude other gods. This implies the destruction of the other cult places and their images. Within the deuteronomistic movement (and similarly in Deutero-Isaiah) the identity of the other gods as gods is negated and they are transformed into idols.

It is this insistence on exclusiveness that transforms Deuteronomy into a decisive turning point in the history of biblical religion as the vision transforms Israelite religion into a precursor of Judaism. The idea of a covenantal relationship between YHWH and his people further guarantees the continuing existence of the community addressed in Deuteronomy.20 The use of language familiar from the ancient Near Eastern treaty tradition has to be seen in this context. Rather than providing “external evidence” for a pre-exilic date of Deuteronomy or testimony for a subversive redaction of Neo-Assyrian royal ideology, treaty language is used to compensate for the loss of royal authority by substituting it with the people who become the definite addressees of YHWH’s covenant (for convenient overview of complex debate, see Collins 2017: 21–43).

Furthermore, it must be stressed that the deuteronomic/deuteronomistic concept of an exclusive worship of YHWH shapes—until today—our view of the history of Israel. Later authors, influenced by Deuteronomy connect the unity of cult and kingdom and apply both concepts to the actual political history of the kingdoms of Israel and Judah (Kratz 2013: 276). The result is the well-known evaluation of kings and people using the first commandment and cult centralization “as the measuring rod for the portrayal of the historical course of events in the books Joshua—2Kings” (Gertz 2012: 376).


13.5 Reforming and Transforming the Law

Next to a professionalization of justice in Deuteronomy and a significant expansion of family law,21 we also observe a certain tendency to couch legal issues in ethical terms. The authors of Deuteronomy postulate an ethos of solidarity within a community of brothers.22 The constituting factor for such a vision of society is the deuteronomic stipulation that every member of Israel should be part of the festive community that rejoices before YHWH (see Altmann 2011; Braulik 1994b). In light of the envisaged centralization of worship, the joy of the festival at the chosen place becomes the identity marker:

(17) You may not partake in your settlements of the tithes of your new grain or wine or oil, or of the firstlings of your herds and flocks, or of any of the votive offerings that you vow, or of your freewill offerings, or of your contributions. (18) These you must consume before the Lord your God in the place that the Lord your God will choose—you and your sons and your daughters, your male and female slaves, and the Levite in your settlements—happy before the Lord your God in all your undertakings. (Deut. 12:17–18 [Jewish Study Bible])

As a result, Deuteronomy’s vision of Israel transcends the narrow boundaries of the immediate family or community. Proximity and kin are no longer prerequisites for solidarity since such solidarity is only constituted by the religious community of brothers and sisters who worship YHWH at the place he will choose (Otto 2016b: 1694–1695). How this effects everyday legislation can be seen in exemplary fashion in Deuteronomy 22:1–4:

(1) If you see your fellow’s ox or sheep gone astray, do not ignore it; you must take it back to your fellow. (2) If your fellow does not live near you or you do not know who he is, you shall bring it home and it shall remain with you until your fellow claims it; then you shall give it back to him. (3) You shall do the same with his ass; you shall do the same with his garment; and so too shall you do with anything that your fellow loses and you find: you must not remain indifferent. (4) If you see your fellow’s ass or ox fallen on the road, do not ignore it; you must help him raise it.

(Jewish Study Bible)

Here, the reference to your brother is essential for the legal stipulation since it alludes to the envisaged community, which is—according to Deuteronomy 22:2—not only the immediate brother but every “brother” who worships at the central sanctuary. While Exodus 23:4–5 is still rooted in procedural law, the deuteronomistic authors transform the stipulation into a more general rule of solidarity. Similarly to Exodus 23:4–5 we do not find a legal consequence in Deuteronomy 22:1–4, but Deuteronomy 22:3b adds “you must not remain indifferent”—an exhortation which echoes sapiential instructions. Since Deuteronomy 22:1–4 does not draw a line between the protection of the animal and its theft as is done in Hittite Law (HL) 71, this is further evidence for the ethical character of the biblical law.

Throughout the Book of Deuteronomy the ethics of brotherhood represents “the internal morality of a religious-ethnic group” (Levin 2014: 70). The ethical concept presupposes earlier material and probably belongs to a period when the community is forced to share the land with a population that is religiously and ethnically diverse. Since the aspects of solidarity and social justice are intrinsically linked to YHWH’s law of privilege (Deut. 14:22–27, 28–29; 15:19–23) the legal stipulations seem to counter Deuteronomy’s earlier tendency of a desacralization by giving everyday actions the character of “worship.”


13.6 Conclusion

The Book of Deuteronomy transforms the way ancient Israel thinks about law and religion. The issues raised by the deuteronomic/deuteronomistic authors reform the traditional understanding of the cult, royal ideology, and role of the people. By creating a concept of a community, which enters into a relationship with the deity, Deuteronomy takes the first steps toward a sovereign people. For the first time, the creation of a just society is no longer the duty of a king or the state but of each individual who subscribes to the creed in Deuteronomy 6:4. Establishing law and justice becomes part of the public spirit. The religious ideas put forward in the idea of centralization, and later in the strict application of the first commandment, will pave the way for monotheism and influence the evaluation of Israel’s history. By making Moses into the lawgiver and prophet par excellence, Deuteronomy creates a law book that equips Israel outside the land with everything it needs in the land. This concept will help to create a book-oriented religion that ensures survival.

Finally, the ongoing engagement with Deuteronomy in Second Temple literature (Qumran, Philo, Josephus) attests to the importance of the program of reform formulated in the book for emerging Judaism (see Levinson 2013; Otto 2011; Pearce 2013; Tso 2010: 83–88).

It is this liveliness of the debate within Deuteronomy itself as well as in the Hebrew Bible and outside it that attests to the significance of the book. In the heyday of biblical theology, Deuteronomy has been described as the center of the Hebrew Bible (see Herrmann 1971). Though such overly theological reading of the book is difficult to maintain in light of extra-biblical evidence and recent developments in critical exegesis, it seems that a literary theory of pentateuchal origins is best reconstructed with Deuteronomy as its core.23 Similarly the transformation of legal reform and thinking about legal issues and identity in Deuteronomy continues to shape the debate, not only about the biblical text but also about the modern view of the world (see Ebach 2014; Hagedorn 2015; Tsai 2014).
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Chapter 14

Law and Narrative


Assnat Bartor





14.1 Preface

15Then Moses turned and went down from the mountain, carrying the two tablets of the covenant in his hands, tablets that were written on both sides, written on the front and on the back. 16The tablets were the work of God, and the writing was the writing of God, engraved upon the tablets.… 19As soon as he came near the camp and saw the calf and the dancing, Moses’ anger burned hot, and he threw the tablets from his hands and broke them at the foot of the mountain. (Exod. 32:15–19)

I chose to open the chapter on law and narrative with the dramatic episode of Moses’s breaking of the tablets because it includes some of the elements that represent the varied connections between law and narrative in the Bible. The “tablets of the covenant” (lit. the “tablets of testimony”), which were “written with the finger of God” (Exod. 31:18), were divine legislation. Moses came down from the mountain with the laws of God in his hands, to be transferred to the sons of Israel, the addressees. In literary terms the act of legislation and the delivery of the divine laws are an integral part of the story; they are presented like any other event in the plot, because laws, individual laws as well as law collections, appear in the Pentateuch within a narrative frame. They are delivered at certain points along the time and plot axis of the main story.

The episode includes another legal aspect, less overt but sufficiently known to biblical scholars. Although the breaking of the tablets is presented as if it derives from Moses’s extreme anger, the background of the act is not emotional but legal. Seeing the golden calf Moses was probably enraged, but his response was not spontaneous. It was rather a conventional reaction toward the blunt violation of the covenant between God and the sons of Israel; specifically the prohibition “You shall not make for yourself an idol … You shall not bow down to them or worship them” (Exod. 20:4–5). Moses’s breaking of the tablets at the foot of the mountain, where the covenant was concluded, means that he now declares the covenant to be broken and therefore null and void. Breaking the tablet was the common legal act for invalidation of contracts and repudiation of agreements.1 The legal custom is therefore the main issue of the episode and one may not have a full and accurate picture without being familiar with the legal stratum. Being familiar with legal aspects is important to the understanding of quite a few of biblical narratives.


14.2 The Combined Structure


“Wherever one finds law in the Bible, one is in the presence of narrative as well.” This is, in one sentence, Harry Nasuti’s description of the inextricable structural connection between law and narrative in the Pentateuch (Nasuti 1986: 9). Unlike modern legislation, where laws appear in law books (i.e. in a separate domain), in the Pentateuch they are set within a story—within a narrative frame. Some scholars term the Pentateuch as a combination of laws and sanctions with the narrative of an ancient work of history (Blenkinsopp 1992: 34); others as a combination of story and “list” with the addition of sanctions (Watts 1999: 40).2

Melding of prose and law is not unique to the Bible. Other ancient Near Eastern law collections which predate the Pentateuch—the Sumerian law collections of Ur-Namma and Lipit-Ishtar, and the Laws of Hammurabi—include two prose sections each, a prologue where the kings, the lawgivers, present inter alia, their legal and social credo, and an epilogue holding curses against any future king who would dare to change the laws (see Hurowitz 1994). And yet, despite its lack of originality, the biblical model, a narrative sequence interspersed with laws that appear at various intersections in the plot, is more developed than the “original model,” and is certainly more interesting. The laws are not merely juxtaposed with the narrative but integrated into it. According to David Damrosch the combination of law and narrative in the Pentateuch was the most important generic innovation of its age (Damrosch 1987: 35). In contrast to this view James Watts argues that this combination was a widespread rhetorical structure of which the Pentateuch is but an instance (Watts 1999: 40–49). I tend to adopt another view, according to which the Pentateuch is innovative, not in its mixing of genres but in its creation of a sui generis literary genre; a narrative prose that comprehends and governs the other genres (Berlin 2000: 28–29; Greenstein 1988: 349–350).

The narrative that begins in the book of Genesis and ends in the book of Kings is delivered by an anonymous narrator—a “voice” that enjoys no biographical existence beyond the act of narration. At certain junctures of the plot in the books of Exodus through Deuteronomy, the narrator describes events in which laws are transmitted: a dramatic and fundamental event such as the revelation at Mount Sinai, or less heroic events such as God’s addresses to Moses in the Tent of Meeting. However, the laws themselves are not delivered in the voice of the narrator but rather by the mouths of God or Moses. In these instances the narrator entrusts the act of narration to two characters, and after the laws are pronounced, he takes up the narration again to continue advancing the main storyline.


14.2.1 Individual Laws and Law Collections

The laws, hundreds of rules, appear in the Pentateuch in one of three forms: (a) individual laws, each of which deals with a specific topic. For instance, the laws related to the Passover festival—the Passover sacrifice and the feast of unleavened bread (Exod. 12:14–20), or the law of the Sotah (Num. 5:11–31); (b) a set of laws that regulate specific topics, such as the laws concerning the sacrifice system (Lev. 1–7) or laws concerning impurity (Num. 19); and (c) law collections which comprise a wide range of rules on various topics. The three fundamental collections are “The Book of the Covenant” (Exod. 20:22–23:33), “The Book of Holiness” (Lev. 17–26), and the Deuteronomic Code (Deut. 12–28).3 Some of the individual laws arise naturally out of the narrative continuum (see the laws related to the Passover festival, mentioned above; a commandment, which addresses the present moment, is transformed and formulated as a future law). This is also the case in regard to some sets of laws (the laws concerning sacrifices are a good example as they follow the narrative of the construction of the Tabernacle (Exod. 35–40), namely, the place of sacrifice). The situation is different with regard to the law collections, for they did not come into being as a response to any specific event or as a result of a specific event.4 They are the outcome of God’s initiative to determine his relations with the sons of Israel by contractual terms. The laws define what it means to be God’s people, in the sense of both a civil and national community, a cultic congregation, and a human community requiring moral guidance.

The “standard” model, in which laws are given at God’s initiative (only he decides when laws and especially which ones will be handed down), leads us to consider a different model of legislation and a special type of connection between law and narrative in the Pentateuch, i.e. an utter symbiosis between the two.


14.2.2 Stories About the Origins of Laws—Biblical Common Law

Four priestly sections, that are commonly ascribed by scholarship to the H source (Chavel 2009): the blasphemer (Lev. 24:10–23); the second Passover (Num. 9:1–14); the man who collected firewood on the Sabbath (Num. 15:32–36); and the daughters of Zelophehad (Num. 27:1–11) are stories about the birth of laws. Each one of them describes a private case that became a general rule following an oracular inquiry. The judicial decision, which originally was only binding for the parties to the legal process, received the status of law. In this respect, according to the method of the “binding precedent” of the Anglo-Saxon legal system, these sections may be considered “biblical common law.” They may also be considered etiological stories, aiming to explain the source of particular legal customs, and like other etiological stories they most probably did not reflect reality. The laws in these passages have no independent standing, for without the stories they would never have come into being. In addition, they present a different model of legislation, according to which the law is not imposed on humans “from above” but rather serves needs arising from “below.” Although it is of divine origin, the law is created out of human reality and its purpose is to provide solutions to problems encountered by human beings. Law is fundamentally a gift, not a burden, and narrative helps to show that.

According to Simeon Chavel the four priestly sections, which he labels “Oracular Novellas,” may illuminate issues concerning the composition of the Pentateuch, as they represent the template and features that make up the priestly history: a narrative organized around a legal climax; a community organized around divine rules; a deity who issues rulings in response to newly emergent facts and circumstances (Chavel 2014: 16–18).5


14.2.3 Reasons for the Combined Structure

The redactors of the Pentateuch chose a structure that combines law with narrative for ideological-theological as well as rhetorical reasons, because only this structure could illustrate their central approach that laws are part of a contractual relationship, part of a covenant; they are indeed the stipulations of the covenant (Greenstein 1984). God—one partner to the covenant—bestowed loving kindness on the other partner, the Israelites: he released them from bondage, took them out of Egypt, led them in the desert, and enabled them to conquer the Land of Canaan. All of this is recounted in the narrative framework (which begins in the Pentateuch but extends beyond it). Because of these acts of loving kindness, the beneficiaries accrue a great debt to their benefactor, which they must repay by observing the laws they were given by him. This is the condition for the perseverance of the covenant, on which the sustained existence of the people is contingent. It follows that the laws play a crucial role in the plot of the narrative (Bartor 2010: 20); they, or to be precise, the attitude toward them, determines the course of events and the ill or good fate of their addressees. According to biblical historiography, the land was devastated and the people were exiled because they did not observe the divine laws. In this respect the authors used a well-known genre, the legal writing, and by merging it with the narrative they created the Theodizee. As Raymond Westbrook pointed out, biblical law has functioned as part of a religio-historical narrative where the deity replaces the king as the source of law (Westbrook 1985: 258).


14.3 Reflection of Narrative Traditions in the Laws


The links between law and narrative presented so far relate to structural aspects—to the manner in which the laws appear in the Pentateuch, to their place and position vis-à-vis the narrative frame and the narrative continuum. However, the connection between the two also pertains to aspects of content that reveal the manner in which the story affects the substance of the laws and the way in which the laws respond to the narrative, are motivated by it, and serve its needs.


14.3.1 Historical Motive Clauses

A considerable number of laws in the Pentateuch refer to events that occurred in the past as well as to future events. The purpose of these historical references is to explain the background or reason for the legal norm established by law (Sonsino 1980). The prohibition, for example, to mistreat and oppress a foreigner is not anchored in morality or humanity, in general, but rather in a specific event, part of the common history of the addressees: “for you were aliens in the land of Egypt” (Exod. 22:21; see also Exod. 23:9; Lev. 19:34). The recent memory of being a stranger and being deprived of rights is meant to bolster a sense of empathy toward the stranger. The lawgiver invokes a personal and collective experience to justify the law. He makes an analogical use of the familiar historical tradition, which appears in narrative, as do all the other historical events mentioned in the laws.6 Law and narrative interact for the purposes of persuasion. This interaction is intended to persuade hearers and readers to observe the law, by describing its origins in the story, in their history. Sometimes the lawgiver refers to the historical event with an explicit demand to remember it: “Remember that you were a slave in the land of Egypt, and the Lord your God redeemed you; for this reason I lay this command upon you today” (Deut. 15:15). The main purpose of remembering the enslavement and the exodus is to revivify an experience that is meant to serve as a paradigm of the empathic treatment of needy people (see Deut. 16:12; 24:18; 22). In this respect, memory is an important factor that leads the addressees toward proper conduct. It is meant to support the behavioral norms to which they are obligated and to guarantee that they adhere to them.7 The lawgiver mobilizes their consciousness in order to affect their world of action.

Another reference to an historical event concerns the prohibition of marrying an Ammonite or Moabite (Deut. 23:3). For its reason is not to maintain ethnic purity, as is to be expected, but “because they did not meet you with food and water on your journey out of Egypt, and because they hired against you Balaam the son of Beor from Pethor of Mesopotamia, to curse you” (Deut. 23:4). In this case, one can see that the description of the historical event contradicts the original description that appears in the narrative (Num. 22), for the Ammonites did not hire Balaam to curse Israel. This may reveal the existence of variant narrative-historical traditions,8 or indicate that the tradition was rewritten by the deuteronomist in order to better establish the justification for the categorical prohibition.

An interesting use of historical events is tied to the concept of imitatio dei—imitation of divine deeds. The law does not draw an analogy between different human behaviors but between divine and human behaviors, basing the legal norm on acts performed by God. This, for example, is the justification for the commandment to observe the Sabbath, which appears in the Decalogue (in the Exodus version): “for in six days the Lord made heaven and earth … but rested the seventh day …” (Exod. 20:11).9 Law is understood as a way in which the people respond to what God has done on their behalf. The law is an exegesis of the divine action, of the narrative. One may take as an example the concept of “separation.” In the same way as God separated Israel from the nations, for the maintenance of order within the human world, the Israelites are instructed to separate between pure and impure animals to achieve holiness (Lev. 20:24–26).10


14.3.2 Concealed Echoes of Narrative Traditions

Alongside the explicit historical references, the laws also contain some veiled allusions. This occurs in a few cases where the law does not explicitly mention the historical or narrative tradition, and yet the skilled and attuned reader can perceive the allusion. One example is the law of the firstborn, which prohibits a man who is married to two women—one loved and the other unloved—to prefer the child of the loved one over the firstborn, who is the son of the unloved woman (Deut. 21:15–17). It is not unlikely (although questioned by quite a few scholars) that this law echoes the story of Jacob, who loved Rachel and disliked Leah, a sentiment that led to his preference of Joseph, Rachel’s son, over the firstborn Reuben, Leah’s child. The law appears to engage polemically with this narrative tradition, and perhaps even with the broader social pattern of preferring the younger son over the firstborn. This pattern is well known in the folk narrative tradition, which in the Bible is also given theological justification: YHWH is not subordinate to rules, and he is free to prefer whomever he regards as more worthy—even at the expense of the firstborn, in fact, constantly at the expense of the firstborn. The law clarifies, so it seems, that what is allowed for God is prohibited for humans, and unequivocally determines that the status of the firstborn must be invulnerable.

The law of the firstborn seems to be a clear example of the hidden allusions to a narrative tradition. But there may be other more subtle cases where narrative traditions are encoded in the laws (Carmichael 1985: 2006). Thus, for example, some believe that the injunction “You shall not plough with an ox and a donkey yoked together” (Deut. 22:10) is a veiled allusion to the story of the marriage between Judah, the Israelite, and Tamar, the Canaanite woman. This may sound far-fetched, but those who hold that biblical laws are like proverbs and therefore are not to be understood literally but figuratively—an idea which is questioned by many scholars—read the rules about forbidden mixtures as a commentary on sexual matters in the book of Genesis; as a judgment on specific aspects of patriarchal history (Carmichael 1995).11


14.4 Reflections of Biblical Law in Biblical Narrative

The two first stories in the Bible featuring human protagonists are concerned with crime and punishment—a punishment decreed after a judicial inquiry. In fact, from this point onward, the Bible is replete with legal references, some of which are connected, directly or indirectly, to the laws of the Pentateuch. In these cases, the laws, their substance, or the legal principles derived from them are reflected in other literary genres in the Pentateuch or outside the Pentateuch—in prophecy,12 wisdom literature,13 and certainly in narrative.

Nathan’s confrontation with David, which follows the story of David and Bathsheba (2 Sam. 12:1–6), is an excellent option for illustrating the reflection of legal elements in biblical narrative, as both the parable and David’s statement in reaction to the story have legal qualities. The parable is formulated in a literary pattern, known as “juridical parable” (Simon 1967). Its pragmatic purpose is to lead the addressee, who committed an offense analogous to the violation described in the parable, to pass judgment on himself. The parable, apparently an actual case, is in reality a rhetorical scheme which aims to spur a perpetrator into awareness and acknowledgement of his sin.14

David’s declaration in the story of Nathan’s parable, “he shall restore the lamb fourfold,” does have a legal component, but not only at the level of the story, as a legal decision given by the king. This substantive part of David’s verdict (as opposed to his emotional opening) is one of the examples of an explicit reflection of the legal tradition, known from the law codes, in a text outside the formal legal corpus; this time the law of theft: “When someone steals an ox or a sheep, and slaughters it or sells it, the thief shall pay five oxen for an ox, and four sheep for a sheep …” (Exod. 22:1). One may define this phenomenon as a direct borrowing of legal material.

Another example is the “reference” made by the Gibeonites (Josh. 9:6, 9) to the law of ban, ḥērem (Deut. 20:15–18). Obviously, no one assumes that a group of Canaanites who assimilated into the Israelite nation could have been familiar with the law of the ban. However, the law must surely have been known to the author of the story, who, like the author of the law, was a representative of the deuteronomic school. Both law and narrative, therefore, drew from the same literary source. Whether or not the purpose of this story is to remedy tension arising from the fact that a certain narrative tradition (concerning the possibility of reaching a peace agreement with Canaanites) was not in line with a legal stipulation expressed elsewhere, the amalgamation of law and narrative was a highly dynamic process which may shed light on the redaction-historical developments within the Bible (Samuel 2015).

It is worthwhile noting that when it seems likely that there is literary relationship between a narrative and a biblical law the nature of the relationship must still be explained. A narrative may be viewed as a paradigmatic situation that influenced the formulation of a law or the narrative might be drafted in order to illustrate the application of a law (Edenburg 2015: 124).

The phenomenon under discussion, which by all means exemplifies the tendency of biblical authors to interweave legal elements within other literary genres, does not belong solely to the issue of the linkage between biblical law and narrative. It also raises questions concerning the status of biblical laws—were they legal documents or literary artifacts. As the formal legal material extends beyond its natural environment, that is, as it appears within the framework of narrative and prophetic discourse, it begins to manifest its relevance to biblical society. It may give the impression that life in ancient Israel was actually conducted on the basis of these legal texts, and that they had the status of obligation—the validity of law. This conclusion, as is well-known, is not widespread among biblical scholars (see Fitzpatrick-McKinley 1999: 111–145; Jackson 2000b: 114–143; Westbrook 1985). However, this issue is beyond the scope of this chapter, whose interest is in biblical literature, including its diverse literary genres, rather than in ancient Israel’s legal system.

The pericopes presented so far reveal conformity between law and narrative. The story “cites” the law. There are also cases in which the two contradict each other, or at least diverge, or perhaps complement each other. In such cases it appears that narrative texts are essential to the study of biblical/ancient Israel’s law (Barmash 2004). The law of the king (Deut. 17:14–20) enumerates the main duties incumbent on the Israelite monarch; a list of positive commandments, but mostly negative ones. Giving judgment, one of the most salient and important roles of ancient Near Eastern kings, is not mentioned in it. When this law is joined with the law of the supreme tribunal (Deut. 17:8–13), which states that the seat of judgment be occupied by the “Levitical priests and the judge who is in office in those days,” one can form a partial picture of the Israelite legal system, in which the king played no part. The narrative, in this case, fills in details left out by the laws. Passages such as the story of the wise woman of Teqoa’ (2 Sam. 14:1–20) and the famous judgment by Solomon (1 Kings 3:16–28) confirm the theory that the Israelite monarch, like other ancient Near Eastern monarchs, did in fact exercise judicial authority.15


14.5 The Narrative Reading of the Pentateuchal Laws

The narrative reading is the final aspect of the relationship between law and narrative in the Bible. It is a relatively new topic of scholarly interest in the study of biblical law; the outcome of contemporary research that focuses on the various interrelations between law and literature in general and between biblical law and narrative in particular (Adam, Avemarie, and Wazana 2012; Bartor 2010; Halberstam 2007). Reading biblical law as narrative, as a story, is an interdisciplinary move that establishes a new and alternative method of interpretation, reflecting current trends in legal studies, namely, the “Law and Literature” school. The recognition that law and literature share common elements—both construct reality through language, both employ rules of wording and require interpretation—and that narrative plays a central role also in legal discourse, leads to a systematic borrowing of hermeneutic principles and of research tools, developed within literary theory and narratology, which are then applied to legal texts (see, e.g., Brooks 2002; Cover 1983; Dworkin 1982–1983; Farber and Sherry 1993; Fish 1989; Jackson 1994; Levinson 1988; Nussbaum 1995; Weisberg 1996; White 1973).

Law is an arena in which human stories are presented. It describes concrete situations and events and makes use of real people in establishing binding norms and shaping desirable policies. Narrative reading, as opposed to common legal reading, does not focus on norms, foundational principles, or the policies enacted by the law but rather attends to the characters and events, how they are described, which textual and rhetorical elements serve to elaborate their content, and the communicative processes through which the lawgiver transmits the law to his audience. According to its basic assumption, the combination of law and narrative and the concentration on narrative elements may lead to a deeper understanding of the law as part of human culture and human life as a whole.16

Biblical law is by all means an ideal laboratory for exploring the narrative elements of the law, since one of the basic categories of legal form in biblical law codes, the casuistic law, is narrative by nature (Jackson 2000b: 75–82, 2006: 24–29; Nasuti 1986: 9). A casuistic law, which consists of a conditional clause stating an action or a state of affairs and a subsequent clause that prescribes the legal consequences of the case, represents a social problem and its resolution in narrative terms (i.e. it contains the germ of a story). Reading the casuistic laws as “miniature stories” with the tools of literary theory exposes their nature as normative-communicative texts that make a cognitive and emotional impact on their readers. It is most likely that the fundamental approach guiding the authors of the “narrative laws” is the very same approach which is common and agreed upon until today. Narrative is a mode of thought, a cognitive tool which allows us to attribute significance to actions and events, and therefore serves as a foremost means for the recognition of the world, humankind, and human reality and as a means of argumentation and persuasion (Bruner 1990: 35, 55–56, 2003; Edwards 1997: 266–271; Fisher 1989: 57–68).

Methodologically, the narrative reading follows in the wake of other literary readings of biblical law such as the detailed and meticulous “close readings” that examined the literary structure of the law collections, the language of the laws, and their stylization (see Schwartz 1999; Sprinkle 1994). It also follows other non-legal interpretative methods of biblical law, such as the rhetorical reading (Watts 1999, 2007) and the “semio-narrative reading” (Jackson 2000a, 2000b).

The law of laying siege to a city is a quintessential example of the use of narrativity in legal texts:

19 If you besiege a town for a long time, making war against it in order to take it, you must not destroy its trees by wielding an axe against them. Although you may take food from them, you must not cut them down. Are trees in the field human beings that they should come under siege from you? 20 You may destroy only the trees that you know do not produce food; you may cut them down for use in building siege-works against the town that makes war with you, until it falls. (Deut. 20:19–20)

Were a modern legislator required to formulate the “law of siege” the outcome would be utterly different. Parenthetically, it must be noted that such a requirement is far from realistic, because, although in the past (and not only in antiquity), sieges were a normal element of warfare, today, and indeed for some time, their legality has been called into question. Many international law experts contend that the modern laws of warfare prohibit laying siege to a city. I will therefore formulate such a hypothetical law only for the purposes of comparison, as follows: “One who cuts down fruit trees in order to lay siege to a city shall be sentenced to….” Although this formulation is very succinct, the legal norm expressed by the biblical law, prohibiting the removal of food-bearing trees, is fully contained in it. However, the biblical lawgiver had no interest in brevity. He wanted us to understand all of the elements of the situation, and so made sure we would be able to fully picture the siege, the variety of trees, fruit-bearing and non-fruit-bearing, which surround the besieged city; to imagine the hard labor of constructing the siege ramp (incidentally, the phase “for a long time,” which is so crucial for understanding the complexity of the situation, cannot be translated into legal terms, i.e. into a precise and unambiguous phrase, for we do not know the duration involved, and we also do not know what was considered a long time in those days). We can also picture the warriors, plucking the fruit to satisfy their hunger, and even hear the blows of the axes against the trunks of the non-fruit-bearing trees. Finally, we also witness the collapse of the city walls. To conjure up all of this, the language of the law must be enriched. There is no choice but to prolong it, for example, with linguistic variations: to destroy, to wield an axe against the trees, to cut them down—such variation is aesthetically and literally pleasing, but utterly superfluous from a legal standpoint. The lawgiver also chose to invite his addressees into the legislative process and expose some of the reasoning behind it—one justification, then another; this point of view and that. Notice the rhetoric that runs between the lines, the rhetorical question with which the lawgiver dialogues with the addressees of the law. The two-verse-long siege law is therefore a fertile soil for identifying narrative elements (as are the other deuteronomic laws relating to warfare, and many other pentateuchal laws).


14.6 Thoughts and Conclusions

The relationship between law and narrative in the Bible is a wide topic that touches on various research domains concerning ancient Near Eastern literature in general and the Bible in particular. It deals with the common combination between literary genres, with the unique model of the Pentateuch and its rhetorical, historiographical, national, and theological roles. It also relates to the intensive presence throughout biblical literature of legal issues as well as tendentious references to the laws of the Pentateuch and enables an acquaintance with the poetics of biblical laws.

The “Law and Literature” school, one of the most influential contemporary schools in the study of the law, together with the framework of biblical studies and of biblical law, constitutes a methodological framework for a narrative reading of the pentateuchal laws and for the examination of the variety of connections existing between biblical law and biblical narrative. The Pentateuch’s structure, which effects an inherent combining of law and prose, is highly amenable to the branch of research known as “Law in Literature”; the mention of historical and narrative traditions that appear in the law are outstanding examples of “Literature in the Law”; the reflection of laws and of legal traditions in biblical narrative exemplify the category of “Law in Narrative”; and the narrative elements that comprise some of the pentateuchal laws can be subsumed under two branches of inquiry: the broader category of “Law as Literature” and the more specific “Law as Narrative.” The relationship between law and narrative in the Bible is therefore one of the developing biblical research domains that is influenced by wider contemporary research methods.

Although it is difficult to assume that biblical scholars who deal with “law and narrative” would establish new directions of research—it seems that the complex and multifaceted interplay between law and narrative has already been covered by all the crucial issues of scholarship—there are still some such issues that will most likely be the subject of future research. Paying attention to the relationship between law and narrative will enable to illuminate more issues concerning the redactional history of the law collections as well as the redactional process of the Pentateuch and the books from Joshua to Kings. Focusing on the interplay between law and narrative may also contribute to a more holistic perspective on the literary history of early Jewish thought—from the biblical to the rabbinic period. And, as literary theory and narratology are rich and vivid domains of research, using and applying their hermeneutic principles and research tools to biblical legal texts it is a scholarly direction with great potential.




Notes


1. See Laws of Hammurabi (LH) 37 ṭuppašu iḫḫeppi. For more references, see CAD, VI: 171–2.

2. Judging from our familiarity with the Hebrew Bible, a different structure could have been imagined. Just as it contains books devoted to a specific genre—the Psalms for hymns, Lamentations for dirges, the Former Prophets for historiography, Prophets for prophetic speeches, Proverbs and Ecclesiastes for proverbs and sayings of wisdom—the Pentateuch could thus have included two or three self-standing law books (“Book of the Law” or the “Book of Mishpatim”), containing all the laws and nothing but laws.

3. As is well known, according to the Documentary Hypothesis, each of the four independent source documents of the Pentateuch: J, E, D, and P included its own law collection, and when the sources were combined, these law collections came into contact. According to the classic ascription of the Documentary Hypothesis, the Decalogue (Exod. 20:2–17) and the Book of the Covenant belonged to E and the Cultic Decalogue (Exod. 34:11–26) to J. In recent years, the increasingly prevalent view is that they were independent law collections that did not belong to any of the source documents. S. Chavel, “Biblical Law,” in The Literature of the Hebrew Bible: Vol. 1, Introductions and Studies [in Hebrew], ed. Z. Talshir, 227–72 (Jerusalem, Israel: Yad Ben-Zvi Press, 2011; Y. Hoffman, “The Status of the Decalogue in the Hebrew Bible,” in The Decalogue in Jewish and Christian Tradition (Library of Hebrew Bible 509), ed. H. G. Reventlow and Y. Hoffman, 32–49 (New York: T & T Clark, 2011); D. Wright, “The Laws of Hammurabi as a Source for the Covenant Collection (Exodus 20:23–23:19),” Maarav 10 (2003): 11–87). The laws appearing in the books of Leviticus and Numbers and in several chapters of Exodus (e.g. chapters 12 and 16) belong to the Priestly source (P); the priestly sub-document H also had its own law collection “The Book of Holiness”; and the laws of Deuteronomy naturally belong to the deuteronomic document (D). Although the law collections had a prior independent existence, and were not composed expressly for the literary works in which they were incorporated, at some point (prior to the combination of the source documents), these collections were edited and rewritten in order to promote the aims and purposes of those source compositions.

4. Having said that, one may argue that it is not coincidental that the first (civil) law in the Book of the Covenant—the first law collection that was handed to the Israelites after their Exodus from Egypt—deals with the liberation of slaves.

5. On the links between the law collections and the narrative frameworks within which they are embedded, see, for example, B. M. Levinson, “The Manumission of Hermeneutics: The Slave Laws of the Pentateuch as a Challenge to Contemporary Pentateuchal Theory,” in Congress Volume Leiden 2004, ed. A. Lemaire, 281–324 (Leiden, The Netherlands: Brill, 2006); J. Van Seters, A Law Book for the Diaspora. Revision in the Study of the Covenant Code (Oxford: Oxford University Press, 2003).

6. See, for example, the reference to Israel’s coming out of Egypt to justify the law of unleavened bread (Exod. 23:15).

7. One may specify the commandment to remember “what God did to Miriam” (afflicted her with the disease of leprosy, as described in Numbers 12), that is meant to justify the injunction to obey the priests who possess the authority and expertise for dealing with leprous infections (Deut. 24:8–9), and the commandment to remember “what Amalek did to you on your journey out of Egypt,” so that the memory will urge the addressees to fulfill their duty to “blot out the remembrance of Amalek from under heaven” (Deut. 25:17–19). In the first instance the deuteronomist leaves the original narrative intact, whereas in the second instance he reshapes the events in service of the law to which they are connected.

8. In each individual case (when legal material is clearly dependent on a narrative background) it should be determined whether the reference is made to a specific text preserved within the biblical corpus or to an alternative expression of the narrative tradition that might now be unavailable to us. See C. Berner and H. Samuel, eds., The Reception of Biblical War Legislation in Narrative Contexts (Berlin, Germany: Walter de Gruyter, 2015), viii.

9. In the deuteronomic version, a different, socially motivated, justification is given, and therefore the law does not mention the creation of the world but rather the enslavement in Egypt—to explain why the slave is entitled to a day of rest on the seventh day (Deut. 5:15).

10. The doctrine of holiness is extended from the concept of imitatio dei to the concept of separation. See J. Milgrom, Leviticus 17–22 (AB) (New York: Doubleday, 2000), 1761–4.

11. Bernard Levinson is one of the quintessential critics of Carmichael’s agenda. See B. M. Levinson, “The Right Chorale”: Studies in Biblical Law and Interpretation (Tübingen, Germany: Mohr Siebeck, 2008), 235–50.

12. This phenomenon is found in Jeremiah 34, concerning the treacherous treatment of slaves, when the prophet “cites” from the deuteronomic law of the Hebrew slave (Deut. 15:12), and at the same time makes use of the priestly notion of Deror, “emancipation,” found in Leviticus 25:10. See Y. Hoffman, “Law as a Literary Device: The Story of the Liberation and Re-enslavement of the Slaves (Jer 34:8–22)” [in Hebrew], Beit Miqraʼ 47 (2002): 2–10. Another example is the implied linkage between Amos’s prophecy “As the shepherd rescues from the mouth of the lion two legs, or a piece of an ear …” (Amos 3:12) and the shepherd’s obligation to bring the mangled remains of the beast that was gone as an evidence (Exod. 22:13). This legal practice is most likely reflected in the brothers’ production of Joseph’s bloodstained coat (Gen. 37:31–33). See D. Daube, Studies in Biblical Law (New York: Ktav, 1969), 3–5.

13. Hereinafter three wisdom-moral rules and their legal parallels: Prov. 3:9 || Exod. 34:26; Prov. 6:29 || Lev. 18:20; Prov. 22:28 || Deut. 19:14.

14. A different sort of combination and reciprocal linkage between the judicial and the literary is reflected in another literary-judicial pattern in biblical prose, which was labeled the “juridical dialogue.” A. Bartor, “The ‘Juridical Dialogue’: A Literary-Judicial Pattern,” Vetus Testamentum 53 (2003): 445–64. The juridical dialogue contains no elements defining the situation as an institutional trial; however, its content, language, and apparent intentions indicate an attempt to convey the character of a judicial proceeding. See Gen. 3:9–19; 4:9–16; 1 Sam. 13:11–14’ 15:13–31; 1 Kings 21:17–29. The juridical dialogue, like the juridical parable, is a literary artifice enabling the author to make a categorical judgment concerning a character’s sin, while the character undergoes a psychological process of growing awareness with regard to that sin. The dialogical passage which follows Nathan’s parable (2 Sam. 12:7–14) is another example of juridical dialogue.

15. Consider another example. According to the law of murder, the altar cannot serve as a place of refuge for one who kills intentionally. If the killer flees into the holy precinct he must be removed and put to death (Exod. 21:14). Although this suggests, apparently, that the altar did serve as a refuge for those who had killed inadvertently, it appears that the law does not provide us with a full picture about the nature of the altar as a place of refuge, or about the identity of the people who enjoyed its protection. And here too the lacuna is filled by the narrative. In the book of Kings there are two episodes of fleeing to the altar (1 Kings 1:50–53; 2:28–34) in which Adonijah and Joab, the people “who grasped the horns of the altar,” did not do so because they were considered to have committed murder, but because of political rivalry. P. Barmash, Homicide in the Biblical World (Cambridge: Cambridge University Press, 2005), 78–81.

16. Such an assumption is not innovative. In his well-known essay, “hălākâ wěʾăgādâ,” Chaim Nachman Bialik refers to the unique literary work of the classical rabbis, and sees the combination of hălĀkâ (law) and ʾăgĀdâ (narrative) as a perfect paradigm for a synthesis of all the powers that function in human culture. C. N. Bialik, “Halacha and Aggadah” [in English], in Contemporary Jewish Record 7, trans. L. Simon (New York: American Jewish Committee, 1944).
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Chapter 15

Determining the Date of Biblical Legal Texts


Pamela Barmash





Ascertaining the date of the legal texts of the Hebrew Bible is fundamental to the study of biblical law because scholars seek to illuminate the interrelationship between law and the historical development of ancient Israel. Proposing links between legal institutions and customs and the socio-economic conditions and religious ideas of particular time periods and then hypothesizing a pattern of historical development is a key project in the study of biblical law. By placing law in a historical continuum, we can identify its pivotal features. Reversing the process by using biblical law dated to particular time periods to shed light on socio-economic conditions and religious ideas of a particular time period is also an essential project: law can be employed as a means of understanding historical development and cultural nuances. Both these approaches are dependent on the chronological framework of legal texts, and a number of strategies have been devised to determine the date of the legal texts of the Bible. These strategies are, however, fraught with peril and must be undertaken with a full awareness of their problematics. Their methodological rigor varies greatly, and their accuracy and precision differ.


15.1 Methodological Concerns

The significance of a chronological framework depends on part on the overall approach of the methodologies taken. There are two major orientations in the study of biblical law, the jurisprudential and the historical-critical: some scholars primarily follow one or the other, while others avail themselves of both. Those who adopt the jurisprudential orientation understand law as a logical system: they are less interested in the redactional strata in a text and more concerned with resolving an interpretational crux than naming it as a redactional layer or textual problem (Magdalene 2011; Westbrook 1994). They do so in order to lay out the contours of a legal system, its principles, rules, and institutions. They focus on the functioning of law and legal institutions in a society and the conceptual underpinnings of the law. The jurisprudential orientation concentrates less on ethics and on religious and ritual law because its practitioners have historically concentrated on the matters studied by modern Western law, such as crimes and harms, property and economic transactions, and matters of personal status. By contrast, those who adopt a historical-critical orientation also analyze cultic law. They take redactional and scribal issues into consideration and try to relate legal development to socio-economic and religious history. Both orientations are problematic because they are liable to distort the historical development of law by avoiding it or embracing it. Those who adopt a jurisprudential orientation may harmonize instead of identifying historical change (Morrow 1994), and they may overlook diverse traditions within a single culture. The practitioners of the historical-critical approach may assume sequential development when there were differences within a single time period, and they may fail to see the broader contours of a legal system.

Apart from overall orientation, a key question in dating the legal texts of the Bible is which texts should be included under the rubric of biblical law. Historically, critical scholarship has primarily focused on a number of sections of the Pentateuch as the major corpora of biblical law: the Book of the Covenant, and the pentateuchal documents P, H, and D. Those texts prescribe and proscribe behavior and provide for penalties adjudicated by human authorities (Wells 2008). But they also contain behavioral instructions that lack explicit penalties or involve divine punishment. The Decalogue also exhibits this characteristic, of prescriptions generally without a statement of penalty, but its legal status of texts has been disputed. While texts that largely consist of norms for behavior with penalties administered by human hands are more comfortably identified as law, even if they contain a number of passages without penalties or with penalties inflicted by God, should those texts that contain only behavioral norms without a remedy, like the Decalogue, be considered legal? Moreover, texts from genres that are not clearly legal have also been used in the study of biblical law. Narratives addressing legal matters and disputes, historiography depicting events affecting legal institutions, and prophetic and wisdom texts referring to legal injustices, employing legal forms, or offering legal advice have all figured in the study of biblical law, and the dates of those texts may have an impact on determining the chronology of the legal texts of the Bible.

A special set of considerations must be kept in mind when analyzing narrative and historiographic texts in a chronological perspective: they are retrospective and do not necessarily incorporate the law of the time periods in which events are set. While it is possible that they maintain reliable information about the time period, they may reflect the law of their own time or what they extrapolate as the law of an earlier time period, which may or may not be accurate. Prophetic and wisdom texts as well as historiography and narrative are not mirrors of the law either. They are not meant as registers of the working of legal institutions. Texts from all these genres do shine a perspective on how law was perceived to operate and how justice may be achieved despite the realities of injustice and socio-economic conditions.1

A further wrinkle is the nature of legal texts themselves. They are not necessarily accurate records of actual practice. Texts may be inscribed with what an author or group thinks ought to be or should be. A legal text may be programmatic of changes. D’s stake in social justice may be an idealization, not necessarily what prevailed, either before the Deuteronomic Reform or as a result of it. A legal text may also be deliberately archaizing: the legal texts of the Pentateuch are set in the period of the Wilderness, and they may have been adjusted to fit the period after the Exodus.2

Besides considerations special to biblical law, dating biblical law is subject to the same quandaries as seeking to ascertain the date of biblical texts in general. Do the texts in question make explicit reference to discrete historical events and/or socio-economic conditions that prevailed during a particular time period or periods? And if those texts make an implicit reference, how sure can we be that it is tied to the era we have identified and not to another era during which the same or similar phenomenon existed? Moreover, an idea or social institution may have originated in a certain time period but flourished only much later (Sommer 2011).

Excavative methodologies of biblical studies may be employed to date biblical law: redaction criticism and source criticism use criteria such as redundancies, contradictions, and differences in terminology and style to differentiate layers. If the features are consistent, then the possibility that there are passages that contain them may also exhibit a common ideology. Textual strata may signify that a passage has layers with divergent legal ideas or presupposes different legal and socio-economic institutions. It must be kept in mind, however, that just because a passage can be taken apart and separated into layers may not mean that the layers were written at different times. At the same time, assuming that a passage is a whole without consideration of possible textual development is short-sighted as well. Most importantly, when one text recasts another, a relative chronology can be established, and this rough estimate may drift. But if a text’s absolute dating is known, then the chronology can be fastened in part to a fixed date.


15.2 Socio-economic and Historical Linkages

Assumptions about the trajectory of the development of socio-economic institutions and their link to law have been used to determine the date of biblical legal texts. To a number of scholars, the Book of the Covenant appears to have a simple sociological pattern, and this has prompted an early date for it, perhaps even to the tribal period. D seems to manifest a more complex socio-economic structure in depicting royal and legal institutions, and this has been taken to reflect a far later period. The pentateuchal documents P and H depict priestly leadership and, therefore, are dated to the exilic or Second Temple period, when priestly rule seems to be at its height. But we must question whether the impression of socio-economic context as securely tied to a certain time period is accurate.

The Book of the Covenant is useful as a test case for recourse to a general socio-economic pattern as a means of dating. Since the Book of the Covenant appears oblivious to a monarchy and mirrors the circumstances of small landholders, the period of the judges seems suitable because the Bible depicts the Israelites living on patrimonial estates in their tribal territories (e.g. Childs 1974: 456; Paul 1970: 44). This era has been deemed to be the least socially differentiated period in Israelite history, and the early timing in Israelite history meant that legal institutions and concepts would be at their least developed. Assigning the Book of the Covenant to the tribal period would then be the launching point for extrapolating the next stages of legal development.3

However, the socio-economic level manifested in the Book of the Covenant can be seen as mirroring the circumstances of a later time. Statutes regulating slavery for debt would be evidence for a date well into the monarchy because there would be no reason for them during the overall destitute economic circumstances of the tribal period.4 Slavery gained significance only when the economic situation flourished later in the First Temple period. The oracles of prophets, such as Amos and Isaiah of Jerusalem of the eighth century bce, protesting social injustice hint at a socio-economic crisis requiring legal intervention (Otto 1988). The Book of the Covenant’s attention to the resident alien is additional evidence for a late seventh-century bce date: a serious refugee crisis befell Judah after the Assyrian attacks on the Northern Kingdom (Barmash 2005a).

However, using broad socio-economic conditions to date the Book of the Covenant is problematic. The agrarian society assumed in the Book of the Covenant cannot serve as proof of an early date because urbanism was limited in the First Temple period in general. Israelite society persisted in remaining agriculturally based in villages and small towns. Laws on social justice appear in all the law collections of the Bible, apparently applicable in many periods of Israelite history: they are not sufficient evidence to tie any legal text to a particular time period. The socio-economic conditions that would cause indebtedness and debt slavery were prevalent during most of the First Temple period as reflected in the legends of the ninth-century prophets (e.g. 2 Kings 4:1–7) as well as in the criticism of the eighth-century prophets (Albertz 1994: 1.183–184). It is hard to say which was the period of greater economic emergency, if that is what is reflected in these texts. Furthermore, it is important to note that a great economic crisis is not the sole impetus for laws about slaves: a thief who could not pay the penalty for his theft would be sold into slavery, and this would be true for any time period in Israelite history. An offender may have felt forced to steal because of poverty, but whether destitution was widespread or scarce cannot be determined from the presence of laws on slavery in the Book of the Covenant. A person might have had the psychological tendency to be a thief, rather than be prompted by scarcity, whether person or societal. Finally, the omission of any reference to a king could be taken as reflecting a date before the establishment of the monarchy if laws more firmly dated to period of the monarchy, such as those of Deuteronomy, were abounding with references to the king and royal institutions, but Deuteronomy makes only a single reference to the institution of kingship (Deut. 17:14–20).

Focusing more tightly on one particular institution might be more effective, and it has been used as a means of dating for P: the narrowness makes for a more rigorous argument than extrapolating from broad socio-economic circumstances that may apply to a large number of chronological periods. Ziony Zevit (1982) contended that P must be dated to the pre-exilic period because it presupposes that the Levites possessed a status of prestige and power as well as strong demographic numbers: he argues that this is a stark contrast to their continuous decline starting in the last century of the First Temple period through the end of the Second Temple period.5

While Zevit’s claim about the overall trend may be justified, the evidence for a monolithic downturn in the status of Levites is problematic: some evidence supporting this argument can be identified, but other indicators are ambivalent. Further analysis suggests that this downturn was marked by rises and falls more than a strict downward trajectory. Texts set in the early monarchy demonstrate the prominent place of priests in the administration (2 Sam. 8:12; 20:25; 1 Kings 4:4), but whether this high status was ascribed to Levitic priests is unknown.6 Whether their status as officials also testifies to their large population numbers, as Zevit argued, is problematic: their appointment as officials could be due to other reasons. Perhaps social status ascribed by tradition or their wealth or administrative skill drove their nomination.

The evidence from the pentateuchal sources is ambivalent. The number of the towns of priests and Levites, their lopsided distribution among priests and Levites—the Levites are depicted as having two-thirds of the towns but nine-tenths of the tithe—and the apportionment of the tithe between priests and Levites appears at first glance to be firm evidence that the population of Levites was far greater than the priests and that their population was substantial in comparison to the Israelites as a whole. However, employing the number and distribution of the towns to extrapolate proportions depends on assuming that the towns were more or less equal in population. It is possible that urban density could vary greatly, and it is conceivable that a town with a small population of priests or Levites could service a much larger population of those who were not priests or Levites. The towns of the priests and Levities are portrayed in Leviticus 25:33–34 and Numbers 35:1–8 as lacking agricultural land except for a small pasturage area surrounding the town, and therefore the inhabitants were envisioned as having other means of livelihood outside agriculture. One way of providing for them was through the system of tithes, which is portrayed in Numbers 18:21–24 as designating nine-tenths of a tithe to the Levites and one-tenth of the tithe to the priests. On the face of it, this proportion is statistically strong, but it is based on shaky assumptions. The priests are depicted in Numbers 18:9–19 as benefiting from offerings, so they were less needy for tithes. The amount of a tithe would vary whether it would be derived from territory agriculturally less or more productive. The proportions may not necessarily be practical but may be inspired by a form of symmetry: if Levites were to receive a tithe, then the priests were to receive a tithe of a tithe.

While Zevit’s proofs for deterioration of the position of the Levites and their loss of the tithe by the second century bce are solid, the evidence for a continuous decline throughout the First Temple and Second Temple periods is shaky. Deuteronomy 14:27–29 prescribes that the tithe in the third year is to be reserved for the Levites and the poor, and the late Second Temple traditions also attest to the reduced status and number of the Levites vis-à-vis the priests. But the trajectory of development is far from linear. The prominence offered in 1 and 2 Chronicles, whether in number (1 Chron. 26:30–32) or in cultic activity (e.g. 1 Chron. 16:4–37, a retrojection from the Chronicler’s time to David’s reign), reflects high status. The financial shenanigans recounted in Nehemiah 13 result in supervision over both priests and Levites that may be a one-time fix rather than a permanent administrative overhaul, nor does supervision over the Levitical tithe necessary result in an eventual commandeering of the tithe by priests. It is also unclear whether Nehemiah 13 is following the deuteronomic prescription for the Levitical tithe.

The eventual deterioration of the status of the Levites and the commandeering of their tithe by the late Second Temple period can be used to date P in only the vaguest terms. A very early Second Temple date fits the evidence as well as a First Temple date. P can be dated as late as the time of the Chronicler, whether Chronicles should be dated to the very early Second Temple period or later, or as early as the late First Temple period. And all this assumes that P reflects sociopolitical reality or a reasonable facsimile thereof. If P assumes an ideal state for the priests, then it cannot be linked with any time period on that basis.

Employing socio-economic conditions to ascertain the date of biblical legal texts is deeply problematic. Too many assumptions have to be asserted about the development of Israelite society and religious institutions when the textual evidence is ambivalent and ambiguous. Particular characteristics of Israelite society may exist in a number of time periods or contradictory elements may exist in common. Even extrapolating on one socio-economic element simplifies when the evidence is more nuanced.

However, one other type of historical linkage has mesmerized scholarship. The account in 2 Kings 22–23 of the reform promulgated by Josiah, king of the southern kingdom, contains details that mirror the reforms advanced in the book of Deuteronomy. Ever since the link between the two was proposed by W. M. L. de Wette (1830), scholars have sought to probe the nature of the connections between the event as narrated in a historiographic text and the pentateuchal document. This connection offers a dating of Deuteronomy to Josiah’s reign. However, positing that Deuteronomy as we have it was the book found by Hilkiah the high priest is problematic because the details do not quite cohere. Both Deuteronomy and Josiah’s reform stress cult centralization, yet Deuteronomy 18:6 and 2 Kings 23:9 directly contradict each other in regard to whether the priests of the shrines (bamot) may serve in the Jerusalem Temple.7 The title of the book found in 2 Kings 23:2, “the Book of the Covenant,” is not mentioned in Deuteronomy, but it is employed in Exodus 24:7 to denote the text that Moses reads to the people, presumably Exodus 21–23. 2 Kings employs the terms teraphim in 23:24 and mazzalot8 23:5, but these terms are not found in Deuteronomy. Another indication of the date of Deuteronomy can be extrapolated from its distinctive literary style. From the seventh century onward, the historiographic and prophetic texts in the Bible exhibit many features of this style.

Deuteronomy also mirrors culture external to ancient Israel. Deuteronomy 28:49 refers to an enemy from far away, whose language is unknown to the Israelites, an enemy whose characteristics fit that of Neo-Assyria (and its successor empire Neo-Babylonia), rather than those of the territorial kingdoms near to ancient Israel. Border disputes with local kingdom characterize the first half of the period of the monarchy (1000–750 bce), but the second half of the monarchic period was menaced by the Neo-Assyrian and Neo-Babylonian threat (750–587/6 bce). Deuteronomy manifests the structure, ideology, and literary style and motifs of Neo-Assyrian loyalty oaths, at least in the initial or core version of Deuteronomy, and it is hard to comprehend why a scribe would adopt such a form in the Neo-Babylonian or, much less, in the Persian period (see Otto 1999; Steymans 2003). Furthermore, in 623 bce, civil unrest broke out in Assyria (see Kuhrt 1995: 540–546), and it can be speculated that this spurred Josiah to undertake an anti-Assyrian reform, even if Assyrian cultic elements were taken on voluntarily, rather than compelled by Assyrian domination (see Arneth 2001; Otto 1999). There is a strong connection between the final form(s) of Deuteronomy, but since the pervasive idea of the earliest/original stratum is cult centralization, the reform took advantage of the already existing text, inspired by it and adding to it (Kratz 2010; Na’aman 2006; Pakkala 2010). Deuteronomy is definitely connected with Josiah’s reform in the seventh century bce, but whether any particular stratum of Deuteronomy predates or postdates the seventh century is sheer guesswork. But even this calculation yields a time range of not quite two centuries rather than a punctive date.


15.3 The Historical Development of the Hebrew Language

A methodologically more rigorous approach to ascertaining the date of biblical legal texts is the employment of linguistic criteria. The contrasts between the historical stages of Biblical Hebrew can be made more accurately than socio-economic criteria, partially due to the characteristics and volume of the evidence.9 Early (or Classical) Biblical Hebrew and Late Biblical Hebrew, roughly corresponding to the strata of Hebrew from the First Temple period and from the Second Temple period, respectively, exhibit significant differences in syntax and vocabulary.10 Certain terms found in biblical texts were not used during the later period, while other terms were replaced by synonyms. Other linguistic elements experienced a change in meaning in the later period and even contradicted their earlier meaning. Competing forms coexisted, but the proportion of their use may have a characteristic signature in different time periods.11 An exilic text, like the book of Ezekiel, exhibits transitional features, employing a number of linguistic innovations while retaining older elements (Hurvitz 1982).

Every language changes, but Biblical Hebrew experienced a strong external influence in its linguistic development. The lingua franca of the ancient Near East changed from Akkadian to Aramaic, and the exposure to Aramaic as a result of the overall language change coupled with the forced immersion of the exiles in Babylonia in Aramaic served to shift the development of Hebrew in the direction of adopting Aramaic words and syntax. While Hebrew had close contact with Aramaic earlier, its effect on Hebrew was sporadic: earlier Hebrew lacks the density and the types of Aramaisms characteristic of the later stratum of Hebrew (Blum 2016: 311; Hurvitz 1968; Kausch 1902).12 The presence of Aramaisms aids in identifying other evolving elements in Hebrew.

Avi Hurvitz, the scholar whose method of separating Early Biblical Hebrew from Late Biblical Hebrew has been considered the gold standard, isolated four criteria that are necessary for dating.13 First, a late linguistic element must be contrasted with an early equivalent. This linguistic contrast is needed to prove that a word is Late Biblical Hebrew vocabulary. Only when a Late Biblical Hebrew word or phrase replaces a semantically equivalent Early Biblical Hebrew word or phrase is this evidence for linguistic change. Second, the distribution of linguistic elements in the core corpus of Late Biblical Hebrew must be taken into account. Terms identified as Late Biblical Hebrew must appear predominantly in biblical texts whose late date of composition is secure. Third, the elements identified as late must also exist and be prevalent in post-exilic sources outside the Hebrew Bible to indicate the usage current in the later period. Fourth, a high concentration of late linguistic elements is necessary. Hurvitz argued that isolated elements should not be employed as evidence because a single term can be explained in a number of ways: only when a text has a heavy concentration of late elements can it be identified as a late text. The density of phenomena serves as a methodological control to attest to the late usage.

There is an inherent bias in Hurvitz’s method because it assumes that a biblical text is early unless it can be proven incontrovertibly late (Gesundheit 2016: 298). Late texts that contain only a few late linguistic elements would bypass his methodological criteria and be deemed insufficiently dense with late elements and therefore be dated early. Hurvitz’s stance is partially due to the orientation of his methodology. He was arguing against the assumption that P was late, and frankly if any scholar assumed the reverse stance, that a text is late unless it can be proved inconvertibly early, that scholar would receive analogous criticism.14

While the two strata of Hebrew are clearly marked, other factors may have resulted in variant lines of development for Hebrew during the Exile and the very early Second Temple period. Those who remained in Judah may have preserved Hebrew with less Aramaic influence, in contrast to the Babylonian deportees, and when the exiles returned from Babylonia, both Hebrew-language communities may have remained distinct for a time. Even the language of the exilic community may have had a number of lines of development because the exiles were deported at different points of time after the Babylonian invasions in 597, 587/6, and 581 bce. As each wave of exiles was resettled in Babylonia, its Hebrew started to change in reaction to its new linguistic context, evolving at its own pace. Furthermore, the evolution of the vernacular spoken by the masses in contrast to the written language employed by scribes was probably different, and the Hebrew used by Judahites who lived in towns and villages outside the capital may have varied from that of the residents of Jerusalem (see Rendsburg 1990; Schniedewind 2013). So the pace of linguistic change may have diachronic discontinuities: change may have occurred at different rates in different places during the Babylonian Exile and the very early Second Temple period. These complicated intertwining trajectories are challenging to chart, but the overall distinction between the two strata of Hebrew is clear.15

We must recognize that there were distinct lines of development in order to determine the chronological parameters of Early and Late Biblical Hebrew. How late was Early Biblical Hebrew and how early was Late Biblical Hebrew? It may be that a text written in Early Biblical Hebrew could be as late as the early Second Temple period and a text written in Late Biblical Hebrew could originate during the Exile. The prophetic texts of Haggai (Rendsburg 2012), Zechariah, and Malachi may not exhibit aspects of Late Biblical Hebrew, yet an earlier prophetic text, Ezekiel, does show the transition.16 It may be that Ezekiel as a prose text was more apt to adopt newer forms of the language in comparison to prophets who remained closer to the traditional poetic language of prophecy (Hornkohl 2014). It also may be that since later language was so deeply influenced by Aramaic, prophets like Haggai, Zechariah, and Malachi, who as residents of Judah who lived in a less Aramaicized milieu, would not exhibit it.17 A prophet like Deutero-Isaiah, who lived in Babylonia, did employ a number of elements of late language.18 The demarcation between Early Biblical Hebrew and Late Biblical Hebrew is not an exact line. Early Biblical Hebrew persisted in some geographic areas at the same time that elements of Late Biblical Hebrew made their appearance elsewhere. The transition period manifests differing vectors of linguistic evolution.

For those interested in biblical law, the most contentious focal point of debate on dating is the pentateuchal document P,19 and the most trenchant question is whether there are blunders in P that indicate a late date. A number of scholars have adduced examples of possible late terms. David Sperling argued that the mention of מכנסים (“trousers”) in Exodus 28:42 and 39:28 and Leviticus 6:3 and 16:4 is evidence that P cannot be earlier than the sixth century bce because trousers were invented by the Persians, and no Israelite would have known about trousers before the Exile (Sperling 2003).20 Assuming that (1) the word in the Exodus and Leviticus passages does mean “trousers,” (2) no northern exile could have transmitted the word earlier in the eighth century bce, and (3) no Israelite could have invented trousers without seeing Persians wear them, a date for (parts of) P in the sixth century bce accords well with the terminus ante quem for Early Biblical Hebrew.21

Baruch Levine argued that two terms in P, משחה and דגל, are not representative of the priestly lexicon and therefore their appearance is in passages most likely composed by later priestly writers (Levine 1982, 1983). It is significant that the term משחה appears in a summary paragraph and that the term דגל is employed in what he deemed to be descriptions of the Israelite camp that are superimposed on earlier portrayals that use the term מחנה. Levine also observed that the term אחזה is found in Leviticus 25 and 27 as well as in Ezekiel 40–48 and this may indicate that it is a term from a late P stratum (Levine 1983).22

However, the literary production of P is most likely complicated, and this has consequences for determining its dating. It may not be a single composition dating from one hand and one time. Rather, it may be a collection of texts spanning a wide range of time collected by a redactor who exerted a strong hand (or perhaps a weak hand) in standardizing them.23 There may have been later additions to an earlier integrated composition, and this explains the presence in later paragraphs of later terminology (Carr 2015). Even the scholar who demonstrated that P was earlier than H, Israel Knohl, argued that P was an agglomeration of compositions from a single point of view and that H put them together and reshaped them, then incorporated other traditions into a larger composition (1995: 111–123).

The blunder of employing a late term, however, does provide evidence for the overall chronological profile of the legal texts of the Pentateuch. In general, distinguishing a text that imitates earlier texts from the earlier texts themselves is challenging, if the later texts mirror the classical models correctly. But if they contain early elements alongside elements of their own time (especially when an earlier term is used incorrectly), then they have disclosed themselves as classicizing. We can object that this assumes that the classicizing texts make systemic blunders: a later text may have slipped through because it contains only a few slip-ups, yet since it lacks the density required by Hurvitz’s criteria, it would not be identified as a late text. Further, we must note that the author of a pseudepigraphical text would have a stake in adopting language as close as possible to what he conceived to be the style of the text’s historical setting. However, demonstrably late Second Temple texts whose date is unassailable, like Sirach and Qumran Hodayot, mimic Early Biblical Hebrew, but their style prominently displays features of Late Biblical Hebrew. Even if the author was trained in Early Biblical Hebrew texts and could compose texts in a literary idiom, the skill to do so with a minimal number of errors is considerable (Joosten 1999, 2011, 2013). There are no Persian words in the Pentateuch, in sharp contrast to Late Biblical Hebrew. This is striking because the Qumran documents manifest an ideology emphasizing purity of Hebrew yet contain Persian loanwords (Hurvitz 2006: 203–204). There is no pervasive Aramaic influence in the Pentateuch, as is the case in Late Biblical Hebrew. The legal corpora are in Early Biblical Hebrew, with some later strata.

Identifying historical change in linguistic strata is a valid methodology, but it does mean that while texts can be assigned to the First Temple period and slightly into the exilic period versus the exilic period and later, this method cannot place them in order of chronological priority. It can only assign their time of composition to a broad era. Determining their date via linguistic criteria cannot situate them in a more restricted time span. It can demarcate a chronology between texts of different linguistic strata, but it cannot offer a chronology between texts manifesting the same linguistic strata.


15.4 Dependence and Borrowing

Whether a text contains allusions, the intentional reuse of an earlier text by an author of a later text (Sommer 1998: 10–20)24 is a criterion that allows for determining the relative date of two texts from the same chronological stratum of Hebrew. But it must be noted that when a text shares a linguistic connection with another, it may only be an echo, and that is insufficient to determine that one text is later than another. A text may echo another because they share genre or the general linguistic competence, whether of speakers, writers, readers, and/or listeners of a language, not necessarily the specific content of the prior text. The echo may consists of a stylistic feature, motif, or theme evoked, imitated, or repeated from one text in another, and it is more of a reminiscence in the mind of the beholder rather than one author rewriting an earlier text (Zevit 2017: 4). Furthermore, modern scholars may discover intertextual links that ancient Israelites may not have recognized (and vice versa) because scholars have access to texts and linguistic cultures probably not available to the circle from which the author(s) of a text stemmed.25 Scholars are trained to make intertextual connections, and a claimed allusion may be more in the mind of modern scholars than it ever was in the intent of the ancient author.

A methodology to determine whether an author has alluded to another text must rule out echoes and intertextual links. This may mean that possible allusions must be bracketed because they cannot be determined with sufficient accuracy and precision. Therefore, a strong set of arguments must be made for claiming that a text manifests an allusion. Shared language must be rare and distinctive enough, even peculiar, to suggest a stronger connection than language that is widely used or is the common way a matter is expressed (Edenburg 1998: 72; Leonard 2008: 251). If the allusion is to a non-Israelite text, then whether the prior text was available to ancient Israelites must be evaluated (Hays 2008; Morrow 2008). This consideration is also true if the allusion is to an Israelite text: just because a text was composed in ancient Israel does not mean that it was immediately available to all Israelites.

The way Deuteronomy 15:12–18 revamps Exodus 21:2–11 is a clear example of a later text alluding to an earlier text.26 The evidence for this lies in the proliferation of elements employed in both passages: unusual words such as חפשי (ḥofshi),27 עברי (‘ivri),28 רצע (ratza‘)29; the six-year term of service for slaves and their manumission in the seventh year; the financial component of manumission, whether the slave has to pay for manumission and whether the master has to issue provisions to the slave; the slave’s option to decide whether to remain in bondage forever; and the ritual for electing lifetime bondage.30 The density of the parallel elements establishes that Deuteronomy 15:12–18 has reshaped Exodus 21:2–11.

But even more probative is the way the deuteronomic passage revises the legal content of the Exodus statute. The manumission of slaves is pointedly applied to both male and female slaves. Inserting the reference to both male and female slaves in a passage results in the somewhat inept formulation, אחיך העבריה או העברי (“your brother, the male Hebrew or female Hebrew”). Deuteronomy 15:7 adds the emphatic redundancy ואף כן תעשה לאמתך (“and so shall you do to your female slave”), pointedly modifying the Exodus passage that forswore the extension of emancipation. Deuteronomy 15:12–14 transforms the payment-free release of Exodus 21:2–7: the master is the one who must provide compensation at the time of manumission by provisioning the manumitted slave. The employment of unusual terms in the parallel provisions coupled with pointed inversions of legal acts in high density demonstrates that the deuteronomic passage has revamped the Exodus passage and that it is later than the Exodus passage.31

The advantage of the method of identifying allusions to determine the date of a text is that it can demarcate the relative date between texts from the same linguistic stratum of biblical Hebrew. Otherwise, texts from the same linguistic stratum cannot be put in chronological order. The recognition of allusions allows for relative dating, a significant methodological advantage.

However, since the time span of Early Biblical Hebrew and Late Biblical Hebrew is a few hundred years, respectively, relative dating means that if one text alludes to the other, the difference in date could be narrow or wide. Relative dating between texts can in rare instances be turned into a more limited time span only if the time period of one of the texts is restricted. If a scholar argues that, for example, that the Book of the Covenant was alluded to by the author(s) of a version of Deuteronomy (or vice versa), that is only a claim of relative dating, and to narrow the chronological span, the scholar would be forced to date one (or both) of those texts on other criteria.

Besides identifying allusions as an indication that one text is relying on another, we must examine whether there are overt references from one legal text to another. Jacob Milgrom argued that Deuteronomy made overt references to P (and H) (1976: esp. 9–12).32 Deuteronomy 24:8 in referring to scale disease specifies that the Israelites are to do exactly as the Levitical priests were commanded, כאשר צויתם. While it was true that the priests were in charge of the cultic treatment of scale disease according to Leviticus 13–14, is this reference too general to be a decisive proof? Another example of a possible overt reference is to be found in Deuteronomy 29:12: it is a passage that integrates the promise to the patriarchs of Genesis 22:16–18 and 26:24 with the promise to the people in Exodus 6:7 and Leviticus 26:12, a passage from the pentateuchal legal source H. The passage explicitly notes that the promise is “as he promised you” כאשר, דבר לך, “and as he swore to your fathers”, וכאשר נשבע לאבתיך. This passage does employ the phraseology היה ל … לאלהים used in Genesis 17:7–8 and Leviticus 26:12, but it lacks the express details of the various promises. If, for example, the passage referred in a more explicit way to the breaking of the bars of the yoke and allowing the people to stand erect, ואשבר מטת עלכם ואולך אתכם קוממיות, as Leviticus 26:12 states, the reference would be decisive.

Recourse to allusions and overt references as a means of ascertaining the date of biblical texts provides a way of determining the date of texts from within the same stratum of Biblical Hebrew. One text reshapes and refers to an earlier text and in so doing offers us evidence to determine chronology. The dating is relative, but if one of the texts can be dated to a more specific time period based on other criteria, the relative dating may be narrowed.


15.5 Conclusion

We have analyzed a number of strategies for determining the date of the legal texts of the Bible. Employing a pattern of evolving socio-economic institutions as a means of securing a chronological framework is faulty because a specific legal issue, such as debt slavery, may have been addressed during a wide range of Israelite history. Charting the development of a single institution as a means of dating legal texts that lack an explicit chronological reference assumes a linear process without deviations. It is important to note that these approaches assume that legal texts mirror reality when, in fact, they might express an ideal divorced from reality or an ideology articulated in one time period that is adopted in another.

By contrast, using linguistic criteria to determine dating is a more rigorous approach. This method can assign a text to a broad chronological era. It can mark out a chronology between texts from different linguistic strata, but it cannot ascertain a relative chronology between texts from the same linguistic stratum. For a relative chronology to be ascertained, a method to determine whether one text is alluding to another must be employed. Identification of an allusion must be based on shared language that is distinctive and rare.

The use of linguistic criteria does require further honing. It has focused mostly on vocabulary rather than on syntax, and the transition period between Early Biblical Hebrew and Late Biblical Hebrew manifests differing vectors of linguistic evolution that require greater elucidation.




Notes


1. See further analysis of the impact of genre in P. Barmash, “The Narrative Quandary: Cases of Law in Literature,” Vetus Testamentum 54 (2004): 1–16; “Law and Narrative in Genesis,” Zeitschrift für Altorientalische und Biblische Rechtsgeschichte 16 (2010): 211–23; “Achieving Justice Through Narrative in the Hebrew Bible: The Limitations of Law and the Legal Potential of Literature,” Zeitschrift für Altorientalische und Biblische Rechtsgeschichte 20 (2014): 181–99.

2. The material on the chronological contours of the Pentateuch is voluminous, and one entry into the issue is by R. Kratz, “The Analysis of the Pentateuch: An Attempt to Overcome Barriers of Thinking,” in The Pentateuch in Current Research: Consensus and Debate, ed. T. Dozeman, K. Schmid, and B. J. Schwartz (Tübingen, Germany: Mohr Siebeck, 2011), 31–61.

3. Another approach to the early dating of the Book of the Covenant is to posit interspersed early and later layers: L. Schwienhorst-Schönberger, Das Bundesbuch (BZAW 111) (Berlin, Germany: Walter de Gruyter, 1990), 268, distinguished between the casuistic law of the eleventh–tenth centuries, later put together as a book in the ninth–eighth centuries, and then placed as part of divine law in the eighth–seventh centuries.

4. F. M. Crüsemann, The Torah: Theology and Social History of Old Testament Law (Edinburgh, Scotland: T&T Clark, 1996), 152, argued that the term עבד from Joshua–2 Samuel was most often used as a polite designation for a subordinate speaking to a superior and, therefore, the use of the term for “slave” must date from the later centuries of the monarchy, not the tribal period or the beginning of the monarchy. (The real conflict during the early monarchy, according to Crüsemann, was between the king and the people, not between free and slave, according to the evidence of 1 Sam. 8:16–17). However, if there were slaves during the pre-monarchic period, the word used for them would be עבד. There is no other term in Hebrew.

5. In the third part of his essay, Zevit accepts Milgrom’s reasoning about the polemical intent of Deuteronomy 10:9 and Deuteronomy 18:1–2 in revising Numbers 18:20, but in so doing, he undermines his thesis that the decline of the Levites was continuous.

6. Even if it were assumed that the officials were Levitical priests, that creates an additional problem: how can a decline in the status and population of Levites be determined if priests and Levities are not distinguished from one another?


7. According to the account in 2 Kings, different fates befell the priests of the northern and of the southern shrines. 2 Kings 23:20 indicates that the priests of the shrines in the towns of Samaria were killed, but there is no indication in Deuteronomy that any set of priests serving in the shrines were to suffer capital punishment.

8. This term is hapax.

9. The pioneering study in this regard was W. Gesenius, Geschichte der hebräischen Sprache und Schrift: Eine philologisch-historisch Einleitung in die Sprachlehren und Wörterbücher der hebräischen Sprache (Leipzig, Germany: F.C.W. Vogel, 1815).

10. Those strata of Hebrew have been called by problematic terms. Denoting them as Classical Biblical Hebrew and Late Biblical Hebrew posits the first as the standard and the second as the deviation.

11. A basic problem with seeing the linguistic strata as all coming from one period and not stemming from different times is that it cannot explain why the biblical books that explicitly manifest a late date are all written in Late Biblical Hebrew. See S. Gesundheit, “Introduction: Strengths and Weaknesses of Linguistic Dating,” in The Formation of the Pentateuch: Bridging the Academic Cultures of Europe, Israel, and North America, ed. J. C. Gertz, B. M. Levinson, D. Rom-Shiloni, and K. Schmid (Tübingen, Germany: Mohr Siebeck, 2016), 301; B. E. Dresher, “Methodological Issues in the Dating of Linguistic Forms: Considerations from the Perspective of Contemporary Linguistic Theory,” in Diachrony in Biblical Hebrew, ed. C. L. Miller and Z. Zevit (Winona Lake, IN: Eisenbrauns, 2011), 19–36. Those who dispute the argument that Early Biblical Hebrew and Late Biblical Hebrew are differentiated on the basis of chronology do not doubt the distinction between the layers but argue that Early Biblical Hebrew represents the “elite” or prestige form of Hebrew and that features of Late Biblical Hebrew are already present in texts from the First Temple period. See I. Young, “Biblical Texts Cannot Be Dated Linguistically,” Hebrew Studies 46 (2005): 344–46.

12. See also the discussion of Aramaic-like terms employed to fit a Aramean setting versus Aramaisms in G. Rendsburg, “Some False Leads in the Identification of Late Biblical Hebrew Texts: The Cases of Genesis 24 and 1 Samuel 2:27–36,” Journal of Biblical Literature 121 (2002): 23–46.

13. The discussion of Early Biblical Hebrew and Late Biblical Hebrew has moved beyond Hurvitz’s methodology. Nonetheless, his methodology is an important starting point for our analysis. See A. Hurvitz, ללשון לשון בין (Jerusalem, Israel: Bialik, 1972); A Concise Lexicon of Late Biblical Hebrew: Linguistic Innovations in the Writings of the Second Temple Period (SVT) (Leiden. The Netherlands: Brill, 2014); “The Usage of שׂשׂ and בוץ in the Bible and Its Implication for the Date of P,” Harvard Theological Review 60 (1967): 117–21; “Dating the Priestly Source in Light of the Historical Study of Biblical Hebrew a Century After Wellhausen,” Zeitschrift für Die Alttestamentliche Wissenschaft 100 (1988): 88–99; “Continuity and Innovation in Biblical Hebrew—The Case of ‘Semantic Change’ in Post-Exilic Writings,” in Studies in Ancient Hebrew Semantics (AbrNSup 4), ed. T. Muraoka (Leuven, Belgium: Peeters, 1995); “Can Biblical Texts Be Dated Linguistically? Chronological Perspectives in the Historical Study of Biblical Hebrew,” Congress Volume, Oslo 1998 (SVT 80), ed. A. Lemaire and M. Sæbo (Leiden, The Netherlands: Brill, 2000a), 143–60; “Once Again: The Linguistic Profile of the Priestly Material in the Pentateuch and Its Historical Age,” Zeitschrift für Die Alttestamentliche Wissenschaft 112 (2000b): 180–91; “המאוחרת המקראית העברית חקר,” Leshonenu La-am 53, no. 1 (2002): 22–9; B. A. Levine, “Late Language in the Priestly Source: Some Literary and Historical Considerations,” in Proceedings of the Eighth World Congress of Jewish Studies: Bible Studies and Hebrew Language (Jerusalem: World Union of Jewish Studies, 1983), 69–82; J. Milgrom, Studies in Levitic Terminology I (Berkeley: University of California Press, 1970), 8–16, 60–87; R. Polzin, Late Biblical Hebrew: Toward an Historical Typology of Biblical Hebrew Prose (Atlanta, GA: Scholars Press, 1976); Z. Zevit, “Converging Lines of Evidence Bearing on the Date of P,” Zeitschrift für Die Alttestamentliche Wissenschaft 84 (1982): 481–511. Scholars have disputed the distinction, and a useful airing of differing opinions may be found in Hebrew Studies 46 (2005) and 47 (2007). N. Mizrahi, “The Numeral 11 and the Linguistic Dating of P,” in The Formation of the Pentateuch: Bridging the Academic Cultures of Europe, Israel, and North America, ed. J. C. Gertz, B. M. Levinson, D. Rom-Shiloni, and K. Schmid, 371–89 (Tübingen, Germany: Mohr Siebeck, 2016), utilized Hurvitz’s method to demonstrate that a term could fall through the cracks


14. Hurvitz was aware that there could be typological differences affecting linguistic development. He did suggest that those texts exhibiting linguistic elements identified as Archaic Biblical Hebrew might be due to their poetic genre. To my knowledge, he has not developed this suggestion. For recent work on Archaic Biblical Hebrew, see P. Korchin, “Glimpsing Archaic Biblical Hebrew Through Thetical Grammar,” Hebrew Studies 58 (2017): 49–79; T. Notarius, “Lexical Isoglosses of Proto-Hebrew: פְּלִילִים (Deut. 32:31) and כֵּן (Judges 5:15) as Case Studies,” Hebrew Studies 58 (2017): 81–97; I. Young, “Starting at the Beginning with Archaic Biblical Hebrew,” Hebrew Studies 58 (2017): 99–118.

15. Another set of data provides evidence for the two chronological strata of Hebrew. The hapax legomena found in Early Biblical Hebrew which are difficult to comprehend require recourse to Akkadian and Ugaritic. The date of those languages is significant. Akkadian was limited to a scholastic elite by the fifth century bce, while Ugaritic ceased as a language with the destruction of the city of Ugarit in the thirteenth century bce. In contrast, the hapax legomena found in Late Biblical Hebrew can almost always be explained as loanwords from Persian or Aramaic or as understood in later Jewish writings. The sharp disjuncture indicates a break in the tradition of Hebrew: earlier scribes understood these words, but the continuity of Hebrew experienced a rupture in the sixth century bce. C. Cohen, Biblical Hapax Legomena in Light of Akkadian and Ugaritic (Missoula, MT: Scholars Press, 1978).

16. Even if the book of Ezekiel contains later materials/pseudepigraphic materials, the density of Late Biblical Hebrew elements is still low.

17. Z. Zevit, “Review of Ian Young, ed., Biblical Hebrew Studies in Chronology and Typology,” Review of Biblical Literature, 2004, https://www.bookreviews.org/bookdetail.asp?TitleId=4084&CodePage=4084,2557, argued that the transition occurred at different times among those who resided in the Land of Israel and retained the earlier form of Hebrew, and those who resided in, or who returned from, Babylonia and employed a changed form of Hebrew. It may be as well that there were some in Babylonia who retained the older linguistic elements during the transition period.

18. S. M. Paul, “Signs of Late Biblical Hebrew in Isaiah 40–66,” in Diachrony in Biblical Hebrew, ed. C. L. Miller and Z. Zevit, (Winona Lake, IN: Eisenbrauns, 2011), 293–99, argued that Isaiah 40–66 manifests Classical Biblical Hebrew in transition: it is a text that incorporates linguistic elements that will become the norm in Late Biblical Hebrew as well as the Hebrew of even later periods. Intriguingly, the density of late phenomena in Isaiah 56–66 varies little from that of Isaiah 40–55.

19. In the debate about the date of P, an assumption is made that if a scholar dates P to a particular time period, the impetus for that dating is apologetic, whether the apologetics originate in a Jewish or a Christian orientation.

20. The fifth example is found is Ezekiel 44:18. It is to be noticed that the etymology of the term מכנסים is difficult, but it has not been identified as a Persian loanword. If it were a loanword from Persian, it would lend greater credence to Sperling’s argument.

21. E. E. Meyer, “Dating the Priestly Text in the Pre-exilic Period: Some Remarks About Anachronistic Slips and Other Obstacles,” Verbum et Ecclesia 31, no. 1 (2010): art. 423, argued that the appearance in P of the term קהל (qahal) next to the term עדה (edah) is such a slip-up because עדה (edah) was the pre-exilic term, based on Hurvitz’s analysis. However, Meyer misunderstood Hurvitz’s argument: while the term עדח (edah) disappears in Late Biblical Hebrew with the term קהל (qahal) being used in its place, this does not mean that qahal was employed exclusively in Early Biblical Hebrew. Both edah and qahal were used in Early Biblical Hebrew, then edah fell out while qahal continued to be employed. See A. Hurvitz, “Leshimusho shel hamunach hakohani edah besifrut hamiqra’it (On the Priestly Term `edâ in the Bible),” Tarbiz 40 (1971–1972), 261–70; J. Milgrom, Leviticus 1–16 (AB) (New York: Doubleday, 1991), 242–3. Meyer also argued that edah is a post-exilic term because it appears in 2 Chronicles 5:6, but Meyer did not notice that the verse in Chronicles is an exact quotation of 1 Kings 8:5.

22. Levine also applied a situational argument: the project of rebuilding the Temple would prompt collecting priestly traditions and codifying ritual procedures and, therefore, the early Second Temple period would appear to be an appropriate time for editing P materials. But while that does seem logical, could there not be other times that would be logical for codification or even other times of whose historical import we are not aware?


23. Undoubtedly, the priestly officiants at the Jerusalem temple and other sacred sites did not wait until the Second Temple period to learn how to conduct sanctuary activities.

24. It must be noted that there is one characteristic of allusion that is unnecessary for it to be used in determining that one passage has revised another. Scholars analyzing allusions in the Hebrew Bible often posit that a reader/listener must identify the evoked text, but employing allusions as a means of determining that one text is later than another is independent of whether (some) ancient Israelites would be aware of the revision. See J. R. Kelly, “Identifying Literary Allusions: Theory and the Criterion of Shared Language,” in Subtle Citation, Allusion, and Translation in the Hebrew Bible, ed. Z. Zevit (Sheffield, U.K.: Equinox, 2017), 28–9.

25. There may have been only a limited circle of full knowing readers or listeners among the ancient Israelites who would have caught the allusions made by an author of a text included in the Bible. See the discussion by J. Pucci, The Full Knowing Reader: Allusion and the Power of the Reader in the Western Literary Tradition (New Haven, CT: Yale University Press, 1998).

26. More analysis of how the deuteronomic passage revises the Exodus one is found in P. Barmash, “The Daughter Sold into Slavery and Marriage,” in Sexuality and Law in the Torah (London: Bloomsbury, forthcoming).

27. The word חפשי (ḥofshi) is found here but not elsewhere in the Pentateuch. It appears a number of times in a prophetic text that appears to allude to one or both of the pentateuchal statutes (Jer. 34: 9, 10, 11, 14, and 16).

28. The only statutes in which the word עברי (‘ivri) appears are these two.

29. This root is found only in these statutes.

30. In contrast to the extent to which the deuteronomic passage manifests its dependence on the Exodus passage, another passage on slavery, Leviticus 25:25–28, does not appear to revising another other passage. See S. Japhet, “The Relationship Between the Legal Corpora in the Pentateuch in Light of the Manumission Laws,” in Studies in Bible 1986 (ScrHier 31) (Jerusalem, Israel: Hebrew University Magnes Press, 1986), 63–89; B. M. Levinson, “The Manumission of Hermeneutics: The Slave Laws of the Pentateuch as a Challenge to Contemporary Pentateuchal Theory,” in Congress Volume Leiden 2004, ed. A. Lemaire, 281–324 (Leiden, The Netherlands: Brill, 2006); J. Van Seters, A Law Book for the Diaspora: Revision in the Study of the Covenant Code (New York: Oxford University Press, 2003), 82–95.

31. The employment of unusual terminology and the pointed revisions between these two passages are in sharp contrast to their absence in the biblical laws of homicide. See P. Barmash, Homicide in the Biblical World (Cambridge: Cambridge University Press, 2005b), 80.

32. Milgrom also argues that Deuteronomy 10:9 and Deuteronomy 18:1–2 revises Numbers 18:20, giving all Levites the right to serve as priests, but the overt reference לו דבר כאשר (“just as he promised them”) is therefore problematic since it is polemically subverting the prior text.
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Part III

Law in the Canon of the Hebrew Bible






Chapter 16

The Role of Law in the Formation of the Pentateuch and the Canon


Thomas Kazen





Why did the Pentateuch receive the shape it did, and how does the formation of the Pentateuch relate to its increasing status as canonical literature? In particular, what is the role of the legal material in these processes? Answers to such questions have changed considerably through the history of research, from those times when Moses was assumed to have written the whole by divine inspiration.


16.1 Narrative and Law in the Analysis of Pentateuchal Sources

In the history of pentateuchal research (cf. Römer 2009; 2014a; Ska [1998] 2006; Thompson 1970; Zenger 2008), explanations of the formation of the Pentateuch have often focused on narrative, not law. Documentary hypotheses based themselves on observations in narrative sections and, in addition, many of the early source critics were biased against ritual. Early scholars in the eighteenth century, like Henning Bernhard Witter, Jean Astruc, and Johann Gottfried Eichhorn, noted the evidence for two different sources in Genesis, based on the divine names used (YHWH or Elohim), but also on stylistic differences and narrative doublets. Alexander Geddes on the other hand suggested, at the entrance of the nineteenth century, a theory according to which the Pentateuch was created by the successive addition of numerous fragments. Wilhelm Martin Leberecht de Wette soon developed this idea in a supplementary direction, by envisaging a Grundschrift in Genesis and Exodus, to which various fragments were added, followed successively by Leviticus and Numbers. Most important, de Wette also suggested that an edition of Deuteronomy first appeared during the time of Josiah. As distinguished from earlier scholars, de Wette opened up for fairly late datings. This included Joshua, which he, following Geddes, understood to belong to the same editorial process as the Pentateuch.

Although narrative is the starting point and stands at the center from the beginning of pentateuchal criticism, legal materials were included in early discussions. Eichhorn, for example, distinguished what he understood as the priests’ codex in the middle books from the people’s lawbook in Deuteronomy and de Wette discussed Leviticus and Numbers within his framework. In various works between these early scholars and the emergence of the Graf-Wellhausen hypothesis, legal material and legal collections were discussed. One of Karl H. Graf’s achievements (prefigured by his teacher Eduard Reuss) was to show that the priestly legislation in Exodus–Numbers was unknown to the author of Deuteronomy and to the editor of the deuteronomistic history, and hence later.

Nevertheless the new documentary hypothesis, as it was expounded in the 1870s by Julius von Wellhausen (thoroughly depending on Graf and Abraham Kuenen), continued, in a sense, the focus on narrative sources. In Wellhausen’s view, the “Jehowist” had combined J and E between the middle of the ninth and the middle of the eighth century bce into a narrative which in turn was fused with a Josianic first edition of Deuteronomy during Babylonian times. In a third step, P was edited either during the exile in Babylon or in Jerusalem before Ezra, and then combined with JED during Ezra’s reform into a Hexateuch (including Joshua). Although Kuenen had argued that the P narrative in Genesis could not be separated from P legislation, Wellhausen made a clear distinction between a P Grundschrift (PG) and secondary legal and ritual material (PS). In one sense, law and ritual play a central role as analytical categories for defining and characterizing the three stages, but Wellhausen’s reticence against cultic religion and “legalism” is apparent (Nicholson 1998; Wellhausen 1885).

As the Graf-Wellhausen “four-source theory” was applied in the period of form criticism, narrative was naturally in focus, too. Taking a history of religions approach, Hermann Gunkel (1922) analyzed J and E in Genesis from an understanding based on analogies with folk tales. For Gerhard von Rad and his followers, the sources became theological tendencies, to a large extent based on narrative trajectories—in the case of J stretching from creation to the entry into the promised land. And from a literary or tradition historical perspective, and as a consequence of his understanding of a deuteronomistic history beginning with Deuteronomy, Martin Noth employed the term “Tetrateuch” for Genesis–Numbers, in which the P narrative played an essential role (Noth 1948). In the discussion about Pentateuch versus Hexateuch, and the possibility of the Pentateuch resulting from a separation between legal and historical books of a comprehensive Enneateuch, the crucial arguments concern the goal and direction of alternative narrative constructs (cf. Dozeman, Römer and Schmid 2011; Römer and Schmid 2007).

In the 1970s the “new” documentary hypothesis began to crumble, although cracks had been visible for long. For some scholars, E had long been out of the game, much of it having been swallowed up by P anyway, and J received a sharp blow by Rolf Rendtorff’s challenge to the documentary hypothesis (Dozeman and Schmid 2006; Gertz, Schmid and Witte 2002; Rendtorff [1977] 1990). Others followed suit (e.g. Erhard Blum, Konrad Schmid, Thomas Römer, and Jan C. Gertz). Instead of a Yahwist, these scholars talk of major narrative units, and see P as providing the thread which joins these together. Even in the documentary hypothesis, there was never much of J to be found outside Genesis. One of the issues behind the downfall of J was the lack of evidence outside the Pentateuch for links between traditions about the patriarchs and the Exodus before the Persian period (Blum 1984; Römer 1990; Schmid [1999] 2010). If the Yahwist is supposed to be responsible for integrating these traditions, he must be late and post-D, as in John Van Seters’s model (cf. Levin 1993; Rose 1981), which means that he becomes a redactor more than a source, and he also comes close to P. And if P’s redaction is understood to include the merging of various independent narrative cycles, J is no longer needed. In all of this, narrative has remained in focus. This is even more so in the works of scholars, such as Baruch Schwartz and Joel Baden, who continue to work along the parameters of the documentary hypothesis (cf. Baden 2009, 2012; and varying approaches in Dozeman, Schmid and Schwartz 2011; Gertz 2016).


16.2 The Role of Law in the Formation of the Pentateuch

Following the development of the last decades we should expect more attention to be given the role of law in the formation of the Pentateuch, since law is a major component of the two remaining sources for its emergence, D and P. Blum speaks of two competing histories of origin, a deuteronomistic and a priestly composition, representing two movements (priests and lay landowners), and David Carr speaks of a conflation of P and non-P compositions, which were combined through a compromise in the Persian period (Blum 1990; Carr 2011). In fact, a number of scholars understand the formation of the Pentateuch through some such process. It is interesting to note in this a certain heritage from Eichhorn’s distinction between legislation for priests and for laity. Although narrative continues to play a crucial role for discussions about the end of a priestly Grundschrift (Num. 10; Lev. 16; Lev. 9; or Exod. 40) and for issues such as the relationship between Genesis and Exodus, or theories of Pentateuch versus Hexateuch (Deut. 34 versus Josh. 24), the turning away from documentary hypotheses makes it imperative to consider the role of law more carefully. In fact, the idea that the Pentateuch was separated from a larger epic narrative from creation to exile (an “Enneateuch”), acknowledges the crucial role of law for the post-exilic Israelite communities in the Persian period (Römer 2007).

The oldest extant law collection in the Pentateuch is undoubtedly the so-called Covenant Code (CC) (Exod. 20:22–23:33), although its conclusion (23:20–33) is certainly a deuteronomistic expansion, with promises and threats relating to idolatry and to the conquest. The core, however, is both pre-deuteronomistic and pre-priestly. This must be the case with the altar law introducing the collection, too (20:22–26), assuming as it does a non-centralized cult. Whether the CC ever lived a life of its own as a distinct unit or whether it was shaped in order to be integrated in the P Sinai narrative is a contested issue, but the few references to Egypt (Exod. 23:9, 15) do not mention slavery, only being foreigners. Even without considerations of redaction and later insertions, we find that the CC can basically stand on its own without the Sinai narrative. Exodus 24:3 (words and ordinances) suggests a conscious editing and integration of the Decalogue (20:1; words) and the CC (21:1; ordinances) (Levinson 2004), which need not be pre-deuteronomistic (Blum 1990), but could be post-priestly (Nihan and Römer 2009).

For our purpose here, we need not engage in the discussion about whether the apodictic laws (22:20 [21]–23:19) are added to an earlier core of casuistic mishpatim (21:2–22:16 [17]). The CC definitely has its prehistory and the many similarities with other ancient Near Eastern (ANE) legal collections, in particular with The Laws of Hammurabi (LH), suggest that this is a profane law which is theologized within the Exodus narrative. The practical use of such legal collections is debated, since they are not appealed to in the evidence we have for actual court cases. Instead, they are usually understood as ideological statements, as literary exercises presenting hypothetical problems, or as royal apologia. Some (e.g. Jackson 2006) have pointed to the character of the CC as customary law, functioning locally in a non-judicial context. But even if a customary origin for the contents of some of the laws can be envisaged, not only the form but also much of the contents has close parallels in other ANE collections. David P. Wright (2009) has suggested a far-reaching similarity in both form and content between LH and CC, especially in the mishpatim. Some of the apodictic laws can perhaps make a better case for reflecting local Israelite custom. The humanitarian rules (22:20–26 [21–27]) have even been thought to be prefigured in the Khirbet Qeiyafa ostracon (c. 1000 bce), but both evidence and discussion are speculative (Garfinkel and Ganor 2009; Puech 2010).

Although the contents of the CC reflect LH, which is dated to c. 1750 bce, Wright has argued that the CC is basically a unified composition from around 700 bce. There was an increased interest in LH during the period of Neo-Assyrian hegemony, attested by the fact that the highest number of extant copies of LH comes from that time (Wright 2009). Others have argued for the first half of the seventh century. If the deuteronomic core, building on the CC, is associated with the time of Josiah, we need to allow some time between them. The main dissenting voice, apart from those who wish to maintain earlier dates, is that of Van Seters (2003), whose exilic dating and reversal of order (CC building on Deuteronomy) has not met general acceptance.

The origins of Deuteronomy have been surrounded by much speculation. Ideas of a northern origin (Alt [1953] 1966; Schorch 2011) are favored by few today and the evidence (emphasis on Shechem and Gerizim) is better understood to reflect late stages of redaction in the Persian period. A deuteronomic core (Ur-Deuteronomium) has traditionally been associated with the reforms of Josiah during the second half of the seventh century bce. The historical value of the legend of the discovery of the Torah scroll and the subsequent reformation (2 Kings 22–23) is questionable, but many scholars find it reasonable to assume a centralizing cultic reform together with a first beginning of what would later become Deuteronomy, based on a rewriting of the CC. The extent of such a core is much debated, but it would have consisted of parts of Deuteronomy 12–26, although its contents and scope might not have gone much beyond the CC. Besides an emphasis on cult centralization (cf. the emendation of CC’s altar law in Deut. 12:13–16), certain resemblances in forms and contents between the Assyrian succession treaty of Esarhaddon and Deuteronomy 13 and 28 have been taken to express an anti-imperial loyalty oath to YHWH (Otto 2000; cf. Levinson and Stackert 2012). According to this view, the humanitarian laws of CC are reshaped into a social program of intra-Jewish ethics in view of poverty and debts following Assyrian campaigns. The idea is speculative, but the possible influence of Assyrian vassal treaties has convinced many to situate at least a core of Deuteronomy in the last decades of the kingdom of Judah, before the fall of Jerusalem.

Would such an Ur-Deuteronomium have been understood to interpret (Najman 2003) or replace (Levinson 1997) the CC? Although these alternatives might seem mutually exclusive at first sight, they need not be that far apart. While the legendary account of 2 Kings in retrospect can be read as the appearance of either a full Torah or at least a quite extensive version of Deuteronomy, a more modest and realistic proposal is to consider a pre-exilic deuteronomic core as a limited Fortschreibung of the CC. The latter survived, too, and was later incorporated in the priestly Sinai account. Neither of the two would, in their pre-exilic form, have explicitly claimed to be divine law revealed to Moses; such status was to be achieved through the priestly and the deuteronomic frameworks, respectively, as these emerged and evolved during and after the exile.

The evidence for Deuteronomy subverting an Assyrian treaty is, however, under attack as there is little which ties the text to particularly Assyrian sources. Both the concept of loyalty and the curse tradition were common ancient Near Eastern properties (Crouch 2014). The status of a pre-exilic deuteronomic core is thus uncertain. In any case it is very likely that most of Deuteronomy evolved in Babylonia during the exilic period (and beyond), and did so in close proximity to the authoring and editing of the Former Prophets, or deuteronomistic history. It is now that Deuteronomy receives its basic shape and structure as an independent and comprehensive book of law, presented by Moses in the plainlands east of Jordan, before the crossing of the river. The central part (12–26) appears as an ideal or utopian constitution for an anticipated future life in the land. The framework, however, presents Deuteronomy as anchored in the Sinaitic revelation to Moses by frequent references to past events (Deut. 5:2, 22; 6:1, 10:1).

The final editing of Deuteronomy continued after the exile in the early Persian period. It is not until after the exile that some of the most important features of the “grand narrative” of the Pentateuch emerge or settle, such as the narrative connection between the patriarchal cycles and the exodus story (Römer 1990; Schmid [1999] 2010). This is reflected in some of the ambiguities still found in Deuteronomy’s legal material, for example, the identity of the “fathers,” and the character of the Egyptian experience. The sections which build on the CC’s humanitarian laws are often motivated by the experience of being strangers in Egypt. However, in one of these (Deut. 10:17–22), no slavery is implied (just as in the CC). The fathers “went down to Egypt” but without any mention of oppression. Who they were is not stated. The number 70 and the reference to their offspring as “numerous as the stars in heaven” probably result from late redaction in view of Genesis 15 and 26. But the core of this deuteronomistic elaboration of the CC seems dependent on neither the patriarchal narratives nor a myth of slavery and redemption. Another passage in fact prohibits negative attitudes toward Egyptians because “you were aliens residing in their land” (Deut. 23:8 [7]), almost as if the Israelites would have been guests. In other passages, elaborating on the CC (24:17–22), liberation from slavery in Egypt is referred to and is also used as a motivation elsewhere (e.g. Deut. 5:6, 15; 6:12, 21; 7:8; 8:14, 13:5, 10; 15:15; 16:12). However, at times its presence seems quite strained, perhaps indicating that this motivation is not always intrinsic to the argument. As the text of Deuteronomy grew, then, motivations for the humanitarian laws were developed against the background of an evolving exodus narrative (Kazen 2011).

Tracing the development of the other main strand of the Pentateuch, the priestly composition, is even more difficult. There is still a tendency among some scholars to focus almost entirely on the P narrative and treat the priestly law as supplements. This might be understandable, considering the bias against ritual and sacrifice frequently found in earlier scholarship, but is unjustified. Rather, the cult is the raison d’être and the goal for the priestly narrative, which is usually supposed to have contained a torso of the primeval stories and references to the patriarchs and the exodus, including many of the instructions for the building of the Tabernacle. Whether this P-composition is understood to end with the divine glory filling the Tabernacle (Exod. 40:34–38; Kratz [2000] 2005; Pola 1995), with the consecration of Moses and Aaron to the priesthood (Lev. 9; Zenger 1997), or with an early version of the Day of Atonement narrative (Lev. 16; Nihan 2007), the cult and the priesthood, more than the land, constitute the decisive focus.

The most likely date for such a composition would be the period in which the Second Temple was being built and taken into use, i.e. from the late sixth and through the fifth century bce. The building of the Temple is usually dated to 521–516 bce, based on Ezra 6:15, but was most probably a much more extended process (Grabbe 2004), and it has even been argued that it did not take place until the mid-fifth century bce, under Nehemiah (Edelman 2005). The basic P narrative would in any case have been expanded successively during the fifth century, as the Temple and the cult were consolidated. Finally, in a process of pentateuchal redaction, as the priestly and the deuteronomistic compositions were combined, various more or less independent non-P traditions were incorporated, including parts of the patriarchal cycles and exodus and wilderness traditions, resulting in a fourth-century Pentateuch, a distinct entity with its separate books, close to the form in which we now have it.

In addition to instructions for the building of the Tabernacle, a postexilic priestly composition would have contained at least some of the priestly laws in Leviticus at a relatively early date. These laws can be divided into three sections: the sacrificial laws (Lev. 1–9), the purity laws (Lev. 11–15), and the Holiness Code (Lev. 17–26). The remaining chapters each conclude a section, and chapters 10 and 27 are often understood as late redaction. But although the priestly laws can easily be divided in sections, they are not of one piece and they were not added on to the P narrative as pre-existing legal collections. Previous views of these laws as ritual “supplements” to a P narrative were biased. They were rather shaped together with the priestly composition in successive stages. Although the priestly laws do have a pre-history, it is important to stress that they cannot be used to reconstruct sacrificial and purity practices from the first Temple. An early priestly composition would soon (early fifth century) have included the basic sacrificial laws in Leviticus 1–3 (olah, minhah, shelamim), probably based on checklists from the exilic period in view of the hope of a resumed cult. To what extent these represented earlier cultic practice is a moot question. Around the same time, or somewhat later (if the early P composition did not extend to Lev. 16), some of the basic purity rules (unclean quadrupeds, cf. Deut. 14; skin disease and zavim) might have been integrated. There is some evidence for basic pre-exilic concepts of these impurities. The sacrificial laws in Leviticus 4–7 (chattat, ’asham, and additional instructions) would then have been added in stages around the middle of the fifth century (Nihan 2007) and this very likely applies to many of the elaborations in the purity laws, too, since a number of details regarding skin disease and zavim, including the awkwardly placed chapter 12 on parturients, as well as the category of detestable (sheqets) “swarmers” (sherets) in Leviticus 11, bear signs of Persian influence (Kazen 2015).

The Holiness Code (HC) (Lev. 17–26) was long seen as an independent legal collection (similar to the CC and the deuteronomic core), constituting the beginning of the book of Leviticus and of earlier date than Deuteronomy. All of this has been reversed. First, the HC shows awareness of both the CC and of Deuteronomy (cf. Stackert 2007), presupposes cult centralization (Lev. 17, 23), and negotiates between priestly and deuteronomic conceptions. The HC in fact consciously imitates earlier collections (e.g. the endings: Lev. 26; cf. Exod. 23 and Deut. 28). Second, although the HC is a recognizable unit, it lacks the characteristics of an independent collection; evidence rather suggests that it has been shaped to complement the first half of Leviticus, creating a framework for the sacrificial and purity laws, complementing them with an updated revision of the CC and deuteronomic law (Grünwaldt 1999). Third, there is evidence of a “holiness redaction” not only in the first half of Leviticus, but also in some other parts of the priestly composition (Knohl 1995; Milgrom 1991–2000; Nihan 2007). In practice, this means that H can also be understood as the redactor of, and a hermeneutical key to, a first version of the Torah, in which all of the laws in Leviticus are included in the divine revelation to Moses at Sinai. All through Leviticus the phrase “The Lord spoke to Moses, saying” is repeated (cf. the addition of “on Mount Sinai” in 25:1) and the last verse runs: “These are the commandments that the LORD gave to Moses for the people of Israel on Mount Sinai” (27:34). In this way, H closes the Sinaitic revelation and thus, in a sense, relegates Deuteronomy to the status of secondary interpretation.

A reasonable date for the HC and an H redaction of the priestly composition would be the late fifth century bce (Nihan 2007). The attention the HC gives to the integration and equal treatment of the ger (resident foreigner), who is sometimes envisaged as well-off with a high position in society, is conspicuous and suggests a setting in post-exilic Persian Yehud at a time when early conflicts had settled and there was a need for peaceful coexistence within the Jewish Temple state, while maintaining a high degree of national/religious identity and Torah faithfulness (holiness).

With the HC we are already into the process of negotiating the priestly and deuteronomic compositions. But although some consider H as responsible for the final redaction of the Pentateuch (Knohl 1995), this is not convincing. In fact, we should probably avoid to talk of final redaction and rather discuss Pentateuchal redaction, since redaction, rewriting, and Fortschreibung continue also after the Pentateuch is formed (Römer 2014a; Schmid [2008] 2012). A “holiness school” cannot really be responsible for this since there are no or few traces of H in Genesis and Deuteronomy, and the evidence for Numbers is ambiguous. Numbers in fact provides both legal and narrative complements to the priestly composition and addresses a number of new questions. Quite often, legal complements are introduced and motivated through a narrative framework. Among the most conspicuous examples are the isolation of certain impure categories of people (Num. 5:1–4) and the whole issue of corpse impurity (Num. 19; 31:19–24), which even in Leviticus is only found in the HC and only briefly treated as part of the holiness requirements for priests (cf. Lev. 21:1–4, 11). A developed concept of corpse impurity (also including lay people) is not found in the purity laws of Leviticus, as it evolved with time, probably under prolonged influence from Persian (Zoroastrian) culture. These passages belong to what has been called a “theocratic revision” of Numbers by a later generation of priestly scribes at time when it had become difficult to further emend the other books of the Torah (Achenbach 2003). Numbers thus ought to be regarded as the latest book of the Pentateuch, edited during the early fourth century bce. It provides a bridge between the “wilderness of Sinai” (Num. 1:1) and the “plains of Moab” (Num. 36:13) and hence between the priestly composition and Deuteronomy (cf. articles in Frevel, Pola and Schart 2013).


16.3 The Pentateuch as a Distinct Entity

With the creation and redaction of Numbers we come very close to the point where the Pentateuch appears as a distinct entity. How this took place belongs to the realm of speculation, but if we accept the view of the formation of Numbers referred to in section 16.2, there could never have been a Tetrateuch in a strict sense of a physical collection, since Numbers is already created as a bridge. The term might be used as a synonym to the priestly collection, but as such it is somewhat misleading.

A Hexateuch, ending with Joshua, has literary arguments for it (Frevel 2011; von Rad 1984), but mostly in additions and parts of the framework that are considered late (e.g. Josh. 24:26; compare generally Josh. 24 with Deut. 29–30 and Josh. 8 with Deut. 28). Such a division would also result in an enigmatic situation for the Former Prophets, which hardly get a reasonable start with Judges (“After the death of Joshua …”). In fact, Joshua’s introduction (“After the death of Moses …”) does no better. It is clear that Joshua and Judges belong together and both need Deuteronomy to lean on. A proper introduction to the historical books is not found until 1 Samuel 1:1. Literary allusions and cross-references point in all sorts of directions. Against this background, the idea of a continuous “library” of books from Genesis to Kings (an Enneateuch), emended and redacted over a period of time and from which the Pentateuch was partitioned after all of the five books were formed, is tempting. A Hexateuch could either have been a competing project (Römer and Brettler 2000) or an earlier construal while some of the youngest parts of the first five books were still being shaped.

The idea of a continuous library would explain the presence of intertextual links and cross-references between the Pentateuch and the Former Prophets, not least between Deuteronomy and Joshua. Such parallels need not indicate compositional connections within a single work (Blum 1990). If “library” in this context is understood as collections of scrolls in clay jars, we could think of a continuously revised and updated Deuteronomy scroll being transferred (quite literally) from the deuteronomic library (composition) to the Priestly (cf. Römer, in Dozeman, Römer and Schmid 2011a). This could be envisaged soon after the formation of the book of Numbers, but editing and adaptation would have continued through the fourth century bce (cf. the allusion to the Greeks in Num. 24:24), and minor adjustments continued for longer. Why did this development take place at this time? It would be quite insufficient to appeal to practical reasons, such as the length of scrolls, or coincidence only. In the following we will consider explanations having to do with group identity, social cohesion, and authority.

In the social and political situation of the Judean community around the newly reconfigured vassal Temple state of Jerusalem in the Persian period, the need for a coherent and unified foundation document would have been apparent. The documents behind what would eventually become the law and the prophets reflected various trends, theologies, and histories of origin, and were probably in the custody of groups of scribes, among which the Priestly scribes would have been the most influential, and increasingly so as the cult of the Second Temple was established and consolidated. By negotiation, fusion, and overwriting, a common narrative and a common law emerged, which could provide the foundation for a common history of origin, a common theology, and a common identity of different groups: returnees and their descendants, the people of the land, and the priestly elite.

The target of this “ecumenical” enterprise would not have been limited to differences and tensions within an emerging group of Judeans with their roots in the exile, nor to inter-group relationships between returnees and the people of the land. The project of the Pentateuch must also have included close cooperation between the two Yahwistic cults at Jerusalem and Gerizim, which later were to become Jews and Samaritans. The Pentateuch was shaped and redacted in relation to both groups (Hjelm 2000; Houston 2014; Römer 2018).

It was often claimed in the past that Samaritans used the Jewish Pentateuch, but inserted sectarian changes and additions. This is a biased and historically flawed description, just like the traditional understanding of the Samaritan schism, which relies heavily on and gives priority to the Ezra-Nehemiah narrative and Josephus, all in the tradition of a deuteronomistic anti-northern tendency (cf. Kartveit 2009; Knoppers 2013). There is archaeological evidence for a Samaritan Temple at Gerizim already in the middle of the fifth century bce (Magen 2007), which means that with or without a temple the cultic site might have been in use during the time the Jerusalem Temple was being rebuilt. Although there was both rivalry and cooperation during the Persian period, there is little hard evidence for a schism before John Hyrcanus’s destruction of the Samaritan Temple (111 bce). Around this time we can also begin to talk of two distinct versions of the Pentateuch (cf. White Crawford 2012).

We know today of several Yahwistic temples in the ancient world during approximately the same period, and although the deuteronomistic composition clearly advocates cult centralization, many texts are conspicuously ambiguous as to the localization of the central sanctuary. The fact that both Samarians and Judean Yahwists could use Deuteronomy and the Pentateuch in support of their versions of Temple and cult proves this to be true. Today the Samaritan version of Deuteronomy 27:4, referring to an altar at Mount Gerizim, is often thought to be more original than the MT’s Ebal, which is perhaps the result of editing at a late stage in view of the Samaritan conflict (cf. “Gerizim” in Pap. Giessen 19; Old Latin Cod. 100; DSS F.154, but the latter may well be a forgery; Anderson and Giles 2012; Charlesworth 2009; Justnes 2017; Kartveit 2009). Alternatively, the early text did not specify a location for the altar (Gallagher 2014, 2015). A similar explanation might perhaps apply to the mention of Ebal in Joshua 8:30 (Römer 2014b). Text-critical analyses comparing the Masoretic Text (MT), the Samaritan Pentateuch, Qumran manuscripts, and Greek translations, strongly suggest that the Pentateuchal text remained somewhat fluid throughout the Hellenistic period, and that the priority of the (proto-)MT cannot be assumed (Anderson and Giles 2012; Müller, Pakkala, and ter Haar Romeny 2004).

The Pentateuch also came to serve as the foundational text for the Israelite diaspora in Mesopotamia and Egypt, and increasingly also in the west. For these groups, it was crucial to be able to live according to ancestral tradition and religion outside the land, while maintaining a loyal attachment to the land and the temple(s). The Pentateuch’s ending with Deuteronomy rather than including Joshua, and the resulting focus on the law rather than on the conquest (land), served that purpose well. Taking the role of the Pentateuch for Judeans, Samarians, and Israelites in the diaspora seriously, and considering evidence for continuous editing, we must conclude that the Pentateuch was formed and phrased as a compromise document by a broad coalition of scribes representing various groups and interests (Nihan and Römer 2009). As such it was shaped in an open enough fashion for these groups to use and interpret according to their own traditions, and even to slightly modify or update the text when needed. Moreover, this process took place during a period in which temple cults were established and developed both in Jerusalem and at Mount Gerizim (as well as in Elephantine).


16.4 The Pentateuch as Authority and as Canon

We have traced the process through which the Pentateuch was formed and became a broad foundational document for post-exilic Yahwistic groups, with a focus on law in the sense of divine instruction. But what type of authority did this entail and what did the canonization of the Pentateuch mean? What evidence do we have for the status of the Torah? (cf. articles in Knoppers and Levinson 2007; for general works on canon formation, cf. Lim 2007; McDonald 2017; McDonald and Sanders 2002).

Expressions such as “law of Moses,” “law of YHWH,” and “law of God” appear scattered in a few places in the Former Prophets, Latter Prophets, and the Writings. In many of these cases, tôrâ simply means “instruction”; in some places it refers to Deuteronomy, and in a few places there might be a reference to the Pentateuch. The latter can usually be argued in clearly redactional strata, particularly at the beginning and end of various sections (Edelman et al. 2012; Römer unpublished): the Former Prophets (Josh. 1:7–8 + 2 Kings 22–23 [last redaction]), the Latter Prophets (Isa. 1:10 + Mal. 3:22 [English translation 4:6]), and the Psalms (Ps. 1:2 + Ps 119 [earlier attempt to frame the Psalter?]). This suggests that toward the end of the process in which the Prophets and the Writings were redacted, the Pentateuch, had already received a special status.

It has become commonplace to assert that tôrâ in Hebrew means guidance, instruction, or teaching, rather than “law” in a judicial sense. At the same time, in the process of canonization, the Torah gradually came to be viewed and applied as a legal document. This transition from descriptive to prescriptive law, or from formative ideal to normative legislation for a native population, can be understood as the essence of the development which endowed the Pentateuch with canonical status.

One influential theory during the last years of the twentieth century—although it first appeared a century earlier—was that of Persian imperial authorization (Blum 1990; Frei, in Watts 2001), according to which Persian authorities encouraged, sanctioned, and protected local cults and local norms. Evidence for this comes from Egypt and Asia Minor, and is used to support the picture provided by Ezra and Nehemiah of Persian authority behind the promulgation of the law. The theory has been criticized (see authors in Watts 2001) for drawing too far-reaching conclusions about Persian administration from meager material. There is no evidence for Persian official registration of local laws, but on the other hand, the theory never seems to have claimed this (Lee 2011; Schmid, in Knoppers and Levinson 2007). Some have suggested a compromise approach, acknowledging Persian influence on local laws, but questioning a consistent policy. Although the (fictional?) decree of Artaxerxes in Ezra 7 could date to the Hellenistic period (Wright 2004), the text might reflect some knowledge of Persian allowance for local norms and cults. At the same time, the character and genre of the Pentateuch does not by any standards correspond to a constitution. Persian policy might have given the emerging Pentateuch some additional status and, together with decisive internal factors (see section 16.3) facilitated its formation (and possibly its victory over a Hexateuch alternative; cf. Römer and Brettler 2000), but to explain its transformation to normative law and its canonization we need to look further.

The obvious alternative context for the type of re-characterization generally associated with canonization would be the Hellenistic period. The Greek understanding of nomos definitely has a more judicial meaning than the Hebrew tôrâ, and can refer both to universal law and to a city’s constitution. This corresponds with the suggestion that the development of pentateuchal law from a formative to a normative function should be associated with Ptolemaic reforms from 275 bce onward (LeFebvre 2006). In the wake of Alexander the Great’s conquests, Greek ideals of city states governed by written law were introduced in the East. The Ptolemies further developed the codification of civil governance and jurisdiction and the court reforms of Ptolemy II aimed to integrate native laws for native courts under the royal law as a parallel to Greek transplant laws for Greek diaspora courts.

As with the theory of Persian authorization, the evidence for the influence of Ptolemaic court reforms in Judea is inconclusive, but a number of factors make this suggestion more likely than that of Persian authorization. First, the Hellenistic period is the time in which the earliest texts that attribute normative authority to the Torah (Sirach; 1–2 Macc; Letter of Aristeas), including Ezra-Nehemiah, were produced. Second, the translation of the Pentateuch into Greek takes place during the time of Ptolemaic rule over Judea. One possible motivation could have been the need for generations of Israelite descendants with insufficient knowledge of the Hebrew language to gain access to their foundational text. Another suggestion is that the Ptolemaic court took the initiative out of interest for constitutions and laws of various groups (van der Kooij 2013). In any case this enterprise would have increased the normative status for the Pentateuch and thus made further major additions and changes to the Hebrew less likely. Third, in the second century bce, Qumran texts give evidence for a variety of interpretive strategies, a continuum of scriptural reworking (Brooke 2007; White Crawford 2008; Zahn 2011), continuing all through the Second Temple period, indicating a state of transition from a formative understanding of Torah as instruction to a normative and more judicial view. As the group in Qumran were probably heirs to the priestly scribal guild, they continued to both create Torah and rewrite or revise pentateuchal texts (e.g. 11QT; 1QapGen ar; 4QRP; cf. Jubilees). However, in addition to various strategies of updating, other texts distinguish between law and interpretation (CD; 4QMMT; cf. a similar approach to prophetic and poetic texts in the pesharim). This is an environment for techniques of halakic exposition to emerge, strategies which do not supersede the law but interpret and complement it in an independent manner. Here we can see a trajectory from Qumran through the first century ce to the time of the rabbis, in which there is no more room for the earlier creative rewriting of law. Instead, halakah is developed and refined to new heights. In addition, various interpretive strategies based on grammar, semantics, and intertextuality now flourish. The text has become a given, not to be tampered with except in a controlled manner.

The traditional understanding of the growth of the canon in three steps, according to which the Torah was “canonized” around 400 bce, the Prophets around 200 bce, and the Writings at the time of Yavneh, is much too simplified and too early, in particular with regard to the Torah. Not until the first century ce (Ag. Apion 1:8) do we find indications of a fixed number of books (22) in three divisions (cf. twenty-four books in 4 Ezra 14:42–47). The rudiments of a canon are visible in texts such as the Prologue to Sirach (“the Law and the Prophets and the others”), 4QMMT (“the books of Moses, the books of the prophets, and David”), or the gospel of Luke (“the law of Moses and the prophets and the psalms”). But these are still open categories, the fringes are diffuse, especially with regard to the writings, and in 4QMMT it has been suggested that “prophets” refer to the historical books and “David” to the exemplary righteous king (Lim 2013). The Torah always had a special status.

If canonicity is a pragmatic function of a text’s acquired authority, the Pentateuch became canon through a process which lasted all through the Second Temple period, even though its primacy in relation to other texts was acknowledged, as we have seen, long before it had stabilized. Through that process, the Pentateuch also acquired a judicial character and a normative status, beyond its initially formative and instructive function. The earlier perspective seems, however, to have persisted. The resulting tensions are visible in the conflicts and negotiations between different groups in Second Temple and Early Judaism, with regard to legal interpretation and practice.
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Chapter 17

The Law and the Prophets


Stephen L. Cook





Traditionally Jewish and Christian interpreters understood revealed biblical law, preserved as divine instruction in the Pentateuch, to precede the Hebrew prophets and to be presupposed in prophetic proclamation. With the rise of modern critical scholarship in the nineteenth century, however, a critical reversal of Israelite history occurred, so that written, priestly legislation came to be seen as subsequent to pre-exilic prophecy. The position became a veritable rallying cry of higher criticism: lex post prophetas! Early Israelite culture must have had laws for use in resolving societal disputes, but the phenomenon of divine law as something integral to Israelite religion was a late phenomenon. Although the modernist approach correctly emphasized the dynamism and cutting edge of biblical prophecy, which entailed far more than enforcing God’s laws, it was arguably wrongheaded as I shall show.

In this chapter I defend the position that the tradition of revealed, divine law in ancient Israel antedates even eighth-century prophets like Hosea. It was borne by priests (Jer. 18:18; Ezek. 7:26), village elders (Deut. 25:7; 31:9), parents (Prov. 6:23; Deut. 6:7), and others. Not only oral traditions of revealed law but also bodies of written priestly law are pre-exilic in origin. These corpuses, including codes within Deuteronomy and H (the texts of the Holiness School, sometimes designated “HS,” distinguishing the corpus from the smaller “Holiness Code” within it), informed prophets such as Jeremiah, Ezekiel, and Malachi. Ideal distinctions, such as those of Max Weber, between priestly lawgivers and charismatic prophets are, arguably, unhelpful in understanding these priestly prophets and they obstruct progress in investigating the legislative dimensions of Prophecy and the prophetic dimensions of the Torah.

Scholars have made substantive advances in recent decades elucidating the relationship of law and prophecy as a problem of biblical theology. In addition to unraveling the complex social and historical interrelationship of legal and prophetic traditions, researchers are now grappling with the theological tension of law and prophecy as canonical constructs within Scripture’s overall shape. This larger question of the core theological place of law and prophecy is still debated, but a picture is emerging of the pair as conversation partners set in dialogic equilibrium by canonical shaping.


17.1 The Historical and Sociological Relationship of Israelite Law and Prophecy

During a visit to Göttingen, Germany, in the summer of 1867, Julius Wellhausen learned from Albrecht Ritschl that Karl Heinrich Graf dated the Bible’s books of Law later in time than the Prophets, overturning all traditional assumptions. Wellhausen later wrote that almost without knowing Graf’s reasons for the hypothesis, he was ready to accept it (Wellhausen 1994: 3–4). It was good news, for Wellhausen held biblical law and all things priestly in little esteem. How refreshing to assume the priority of Israel’s early, “spontaneous” faith and of prophecy’s “ethical consciousness.” Bernhard Duhm, like Wellhausen, his teacher and colleague, elevated the prophets to inspired agents of renewal (Duhm 1875; see Clements 1976: 50–51). Only in post-exilic times did sterile clerical law replace the genius of prophecy.

The dead hand of priestly legalism, these scholars maintained, arose after the exile to silence prophecy and squelch authentic spirituality. Thus, Wellhausen wrote: “With the appearance of the law came to an end the old [prophetic] freedom, not only in the sphere of worship, now restricted to Jerusalem, but in the sphere of religious spirit as well…. This was the death of prophecy” (Wellhausen 1885: 402; for discussion see Gignilliat 2012: 57–77).

Max Weber advanced critical aspects of Graf’s and Wellhausen’s “discovery,” arguing that as charismatic figures prophets were not held down by prior legal tradition. Prophecy, as an ideal type, represented a free, spiritual force. The priestly ideal type, in contrast, upheld institutional authority and the rule of law.1 Thus prophetic authority and priestly authority are diametric opposites, structurally incompatible. Charismatic authority “is sharply opposed to rational and particularly bureaucratic, authority, and to traditional authority” (Weber 1978: 244).

A scholarly reaction beginning in the 1930s did, indeed, push back against Wellhausen’s position, a reaction rooted in the scholarship of Alt (1966), Mendenhall (1954, 1955), von Rad (2001), and Zimmerli (1965) (see Childs 1993: 174–175). The pendulum has now swung the other way, however. Especially influential have been arguments by the German, Lutheran scholar Lothar Perlitt (1969) that the covenant of Sinai and its laws developed late in Israel and that the eighth-century prophets lack reference to it. (Inexplicably, most scholars have not noticed that the specific term “covenant” is equally rare in the post-exilic prophecy of Haggai and Zechariah as it is in Amos, Micah, and Hosea.)

In the wake of Perlitt’s work, D. J. McCarthy and many others have challenged an early, pervasive Israelite covenant with binding legal stipulations defended by the prophets (for discussion and references, see Davies 1981: 20–21). Covenant theology, they argue, only came with the emergence of Deuteronomy in the late seventh century bce. We are thus left with Wellhausen’s view that before this time a natural bond, not a legal pact, connected Israel and YHWH. What is more, many scholars currently maintain that other deities were common in Israel alongside YHWH. Logically, therefore, covenantal fidelity to YHWH, understood as a single, “jealous,” covenantal suzerain, cannot have been widespread in pre-exilic times.

Ample examples attest to the ongoing influence of several ideas of Wellhausen and Weber. For present purposes, three quotations should suffice to illustrate the point: (1) Ronald S. Hendel asserts that prophecy “manifests a perspective utterly alien to that of the priests.” Prophecy and priesthood “are not merely opposed, but are … incommensurate” (1995: 191); (2) Anne Fitzpatrick-McKinley baldly states that in the eighth-century prophetic literature “no appeal is made to Pentateuchal legislation” (1999: 93–94); and (3) Gerald L. Bruns approvingly cites J. Philip Hyatt’s declaration that “the concept of Torah was not a very important one in Jeremiah’s thinking” (1992: 71; Hyatt 1941).

A brief probe of the prophet Jeremiah refutes each of these three quotations. (1) Against Hendel, Jeremiah bears the mantle of Moses, Israel’s premier Levitical priest and paradigmatic lawgiver. Already in Jeremiah 1, the Lord touches Jeremiah’s mouth and inserts the divine word (v. 9). Here, Jeremiah mirrors and affirms Moses’s role as covenant intermediary, enforcing the Torah (see Deut. 18:18). He knows no priest-prophet opposition. As the Lord “knew” Moses (Deut. 34:10), the Lord knows Jeremiah (Jer. 1:5; 12:3). He is a “Moses” for his generation, God’s honored courtier (Num. 12:7), standing in the council of the Lord, hearing God’s word (Jer. 23:18, 22). Again, Jeremiah 43:1 echoes words describing Moses in Deuteronomy 32:45. As Mark Leuchter writes, the allusion “plays upon the connections between Jeremiah and Moses and the well-known status of Jeremiah as a Levite” (2008: 174).

(2) Against Fitzpatrick-McKinley, Jeremiah did not concoct his traditions of covenantal law but received them from preceding eighth-century prophets. In Jeremiah 2:4–13 the prophet re-employs the language of a prophetic lawsuit for breach of covenant found in Hosea 4:1–6 and Micah 6:1–5. These prophets, in turn, echo the lawsuit form as it appears in the covenant renewal ritual of Psalm 50, which, although cultic in setting, is an oracular, prophetic admonition. In Jeremiah 3:20, Jeremiah takes up Hosea’s language of covenant infidelity, of a faithless wife leaving her husband (bāgad bĕ [בגד ב], Hos. 5:7; 6:7).

Jeremiah 31:31–34 picks up the idea of a new, truly intimate bond with God from Hosea 2:19; 14:4. The text merely adds the rubric “new covenant” to a concept nascent already in Hosea. Are scholars such as Rudolph, Jones, and Holladay correct that Jeremiah 31:31–34 contains material authentic to Jeremiah? (for discussion, see Lalleman-de Winkel 2000: 196).

As Hetty Lalleman-de Winkel (2000: 196–201) shows, the text is no mere deuteronomistic rehash of familiar liturgy from Deuteronomy 26:16–19; Joshua 24; 1 Samuel 12; 2 Kings 23. Rather, a creative prophetic voice is charting something fresh. So too, the text’s emphasis on “knowing God” sounds like language that Jeremiah received from Hosea 2:20; 4:1, 6; 5:4; 6:6 (cf. Jer. 2:8; 4:22, 9:3). By the same token, the images of God as a parent leading Israel by the hand (v. 32; Hos. 11:1, 3–4) and as a husband betrayed by his wife (v. 32; Jer. 3; Hos. 5:7; 6:7) sound like Hosean metaphors echoed in authentic Jeremiah material.

(3) Against Hyatt and Bruns, Jeremiah is one of Israel’s greatest proponents of the Torah of Deuteronomy. As Kenton L. Sparks summarizes, Jeremiah “granted the [Josianic] charter reform document, Deuteronomy, a central and authoritative role in his evaluation of Judean society” (Sparks 1998: 274). Thus, in Jeremiah 3:1, an authentic word of Jeremiah, the prophet appeals to the law of Deuteronomy 24:1–4. In Jeremiah 3:10, he laments how short-lived was Judah’s return to Deuteronomy’s Torah under King Josiah (also cf. Jer. 22:15).

In Jeremiah 11:3–8, the prophet virtually re-enacts the covenant ceremony of Deuteronomy 27:14–26. There, a presentation of covenantal law is followed by Israel’s affirmation, “Amen.” Differences in expression from Deuteronomy suggest authentic Jeremiah material here, probably dating to the era after 604 bce, when King Jehoiachim burned the prophet’s scroll.

From around the same time as Jeremiah 11:3–8, Jeremiah 14:21 shows the prophet presupposing God’s covenant and its legal requirements. Elsewhere in the book, in Jeremiah 25:5–7, the prophet performs a Levite’s role of interpreting Torah for a new situation, that of the Babylonian exile. Later still, he judges opposing prophets using criteria straight from Deuteronomy (Jer. 28:9; Deut. 18:22). True, some of this material has undergone deuteronomistic redaction, but such redaction is plentiful in Jeremiah’s book precisely because the prophet’s original theology was so homogenous with it.

Jeremiah is far from the only pre-exilic prophet who placed himself under the authority of written Torah. When Jeremiah was still very young, the prophetess Huldah confirmed the authority of the newly surfaced Torah of Deuteronomy. And Huldah is no official, stipended prophet like those in 1 Kings 18:19; 22:6; Ezekiel 22:28, no spokesperson for Jerusalem’s monarchic and temple institutions. Rather, Huldah is a figure on the periphery of Judean state society. She resided in Jerusalem’s new “Second Quarter” (2 Kings 22:14). Enclosed by Hezekiah’s new Broad Wall, this district was where many refugees from the former Northern Kingdom had settled. Huldah’s neighbors and colleagues were refugee disciples of the prophet Hosea as well as key Levites who had authored the northern Asaph Psalms.

In a more contemporary, nuanced argument than that found in Wellhausen, Joseph Blenkinsopp has argued that although prophecy does not oppose priestly law in principle, it does react against the rise of written, binding law as a religious norm. The rise of inscribed, authoritative law, he believes, seemed to the prophets to allow people to behave as proud owners of God’s revelation, to act as honored masters of God’s word (1977: 35–39).

Key for Blenkinsopp in defending this view is Jeremiah’s apparent condemnation of Israel’s inscribing of authoritative Torah in Jeremiah 8:8–9. Here, according to Blenkinsopp, the prophet attacks the “misplaced confidence arising out of possession of a law written down, edited, and authoritatively interpreted.” “This confidence, [Jeremiah] is saying, blinds the official political and religious leadership, including priests, scribes, and stipended prophets, to what is actually taking place or, to put it more prophetically, to what God is doing in the world” (Blenkinsopp 1977: 38). The specter of Max Weber looms large in this quote.

Certainly, in Jeremiah 8 the prophet confronts a people bent on manipulating divine revelation. But decrying the twisting of Torah is not the same as objecting to the very idea of written scripture. Would Jeremiah really have opposed, in principle, the inscribing and preserving of authoritative legal revelation? That is unlikely given Jeremiah’s identity as a Levite. One main group responsible for Deuteronomy’s emergence was the Levites (see Cook 2004), whom the book charges with authorizing and preserving written copies of Torah (Deut. 17:18; 31:9, 25–26). The reference to Anathoth in Jeremiah 1:1 introduces Jeremiah as a probable Levite, descended from the Levites of Shiloh through David’s priest Abiathar (1 Kings 2:26–27). Later in the book the prophet buys the field of a Levitical relative in Anathoth. Echoes of the mention of Abiathar’s “field” (see 1 Kings 2:26) are hard to miss, especially since Jeremiah 32 mentions Anathoth three times (vv. 7–9). Jeremiah’s book names two close relatives (cousins) of Jeremiah from the Levites of Anathoth, the priests Maaseiah (Jer. 35:4) and Zephaniah (Jer. 21:1; 29:25–26, 29; 37:3). They were apparently the son and grandson of Jeremiah’s uncle Shallum (Jer. 32:7). Jeremiah 38:11 puns on the word “Levi.” Jeremiah 33:17–22 supports God’s covenant with the Levites (cf. Mal. 2:4).

Far from pushing back against the rise of scrolls of law, Jeremiah performs the Levitical role of expositing fixed, authoritative Torah. At Jeremiah 34:14, for example, he recites Deuteronomy’s law of manumission (Deut. 15:1–18) to King Zedekiah. As Mark Leuchter writes, “Jeremiah overtly places himself in line with Levitical archetypes such as Samuel and Moses (Jer. 15:1) … Additional connections may be seen between Jeremiah 11 and the Levitical ceremony in Deuteronomy 27 … and Jer 7:2 situates the prophet ‘in the gate,’ precisely where Deuteronomy repeatedly locates Levites” (2008: 265–266, n. 19).

Jeremiah’s own significant role in the rise of written, authoritative Scripture is crucial to remember. His era, from the seventh century on, was a time of increasing literacy in Judah and of the rising importance of writing. Within Jeremiah’s prophetic career, we see him dictating words of God to the scribe Baruch ben Neriah, which he inscribes in a scroll (Jer. 36:4; 45:1). At Jeremiah 36:2, God commands the textualization of all of Jeremiah’s oracles, “from the day I first spoke to you during the reign of Josiah down to the present day.”


17.2 The Earliest “Writing” Prophets as Proponents of Covenantal Law

The earliest of Scripture’s Latter Prophets presuppose extant traditions of covenantal election and law. Isaiah 1:2–3 calls on heaven and earth to appear as cosmic witnesses and guarantors of Israel’s vassal covenant with God. The background is the prophetic lawsuit for breach of covenant, known from Psalm 50:4; Micah 6:1–2; Deuteronomy 4:26; 30:19; 31:28; 32:1. The text may date to the Assyrian devastations of 701 bce (Isa. 1:7).

In Isaiah 30:9 the prophet declares Israel to be rebel vassals, “children who will not listen to YHWH’s Law” (NJB; cf. Isa. 1:10). “Torah” is singular here, suggesting a known corpus. Elsewhere, Isaiah declares God angry about Israel making a rival covenant with the competition—a “covenant with Death” (Isa. 28:15, 18; cf. 30:1). According to Near Eastern norms, this rival treaty automatically abrogates the prior one.

The prophet Amos, like Isaiah, does not refer to the covenant of Sinai by name, but Amos 3:2, authentic to the historical prophet, references it. Here, God declares: “I knew and chose you for a relationship” (voice translation). The verb yādaʿ (ידע, NLT: “be intimate”) connotes the tight mutual and legal bond of a covenant (cf. Hos 4:1). Confirming that Amos refers to a vassal covenant, the verse presupposes Israel’s obligation—Israel has wronged God—and Israel’s accountability for disobedience. So too, Amos 2:6–8, at least partially authentic to Amos, evinces Israel’s legal obligation for social justice. Verse 8 may presuppose the specific law in Exodus 22:25–27, case law within the Covenant Code. Breaking such laws risks curses against covenant breach, some of which appear in Amos 4:6–11 (cf. Lev. 26; Deut. 28). The presence in Amos 5:11 of “futility curses” (cf. Mic. 6:15), known from extra-biblical vassal treaties, is especially significant in attesting Amos’s knowledge of the covenant (Cook 2004: 39, 95–96, 99, 101–102, 220–221).

Some scholars have understood Amos 9:7 as suggesting the prophet at one point denied Israel’s unique covenantal election by God, but that view is wrong. Amos affirms Israel’s election (Amos 3:2), and links it to specific responsibilities secured through covenantal sanctions. So what is Amos 9:7 about? Tellingly, Deuteronomy, which undeniably upholds Israel’s unique covenant, affirms the self-same position of Amos 9:7. Deuteronomy 2:20–23 affirms that God has graced other peoples with a homeland, but Israel is distinctive in receiving both land and covenant. It is precisely the covenant that allows Amos 9:8 to warn of covenantal sanctions. Amos 9:7–8 must thus be warning Israel that it has no leg to stand on: God is in charge of the nations, including “the sinful kingdom” (v. 8), and the covenant only makes Israel all the more vulnerable to judgment.

More so than in Isaiah and Amos, a tradition of law quickly comes into focus in Hosea. Hosea 8:12 describes written Torah as something with which Israel should be familiar. Unfortunately, it is not. The voice paraphrase captures the prophet’s satirical tone aptly: “It wouldn’t matter how many copies of My law I wrote for him [Ephraim, the northern kingdom]; he’d treat them all as something strange and foreign.”

Hosea 4:6 clarifies that the priests, the official clerics of the monarchy, are to blame for the law’s eclipse in Israel. God’s people are doomed because these central priests have forgotten “the law [torah] of your God.” Not all priests, however, have forgotten. Hosea himself, like Jeremiah, may well be a Levite performing the duty of teaching the Torah. Judged by the contents of their liturgical texts, the Levitical authors of the Psalms of Asaph, too, tried to stay true to their moral and pedagogical duty (Cook 2004: 17–19, 24–25, 35–36, 38).

For Hosea, the eclipse of the law means the receding of the entire covenant of Horeb/Sinai. God reverses the traditional, formulaic language of covenant relationship in Hosea 1:9. In Hosea 8:1, an ominous enemy circles over God’s people who “have broken my covenant.” The poetry of Hosea 8:1 sets the term covenant in parallelism with the term law (torah). Hosea’s clause “transgressed my law” has no verbal resonance elsewhere in the Hebrew Bible; it is no deuteronomistic interpolation. Rather, Hosea himself understands God’s covenant to contain stipulations for obedience. Since Torah appears in the singular in Hosea 4:6 and 8:1, he even appears to presuppose a fixed body of commandments. The conclusion of Lalleman-de Winkel that in Hosea “breach of the covenant by trespassing its stipulations is an important issue,” is, therefore, an understatement (2000: 180).

Hosea’s language of law and covenant echoes the Psalms of Asaph, which also emphasize covenantal commitments binding Israel and God (Ps. 50:5, 16; 74:20; 78:37). Psalm 78:10 (eighth century bce) refers to the covenant and speaks of its stipulations, its divine Torah, which the people should be obeying but are not. Psalm 50 (northern origin: ninth or eighth century bce), in the manner of Hosea 4:1–3, actually brings a prophetic “covenant lawsuit” against the people (see Hos. 4:1 NET). “Israel, I’m about ready to bring you to trial” (Ps. 50:7; Peterson 2003). Hosea 5:14 picks up the language of threat in Psalm 50:22. As in Hosea 4, the context of the psalm’s lawsuit is a covenant with specific laws. Thus, Psalm 50:16–21 speaks of the covenant having statutes, which include prohibitions against stealing and adultery (v. 18), against deceit and slander (vv. 19–20). In citing these prohibitions, it appears to reference the Decalogue (cf. Exod. 20:13).

By Hosea’s era, some form of the Ten Commandments was recognized. The Decalogue was coming to encapsulate Israel’s covenantal obligation (cf. Jer. 7:9). In Deuteronomy, Moses declares the Decalogue to be God’s “covenant, which he charged you to observe, that is, the ten commandments” (Deut. 4:13a). Its two tablets (e.g. Exod. 24:12 E; Deut. 4:13b; 5:22; 9:10) signal a treaty’s dual copies, one each for the suzerain and the vassal people. Hosea charges Israel with ignoring the sixth, seventh, eighth, and ninth commandments (Hos. 4:2; cf. 12:9; 13:4). The Asaph psalms attest that the pedigree of the Decalogue stretches farther back still. Besides the reference to it in Psalm 50:16–20, Asaph Psalm 81:9–10, echoed in Hosea 13:4, contains language of the first commandment.

Hosea’s southern counterpart, Micah of Moresheth, was similarly occupied with law and covenant. Like Hosea, Micah pursues a prophetic lawsuit against Israel for breach of the covenant. Micah 6:1–8 is a particularly clear example of the genre, which betrays covenant thinking in its simplest form. The final verse of the passage drives home that Torah constitutes the covenant’s inner structure. Restoring a proper relationship with God means obeying legal requirements, namely, “what is good” (Mic. 6:8). As in Hosea 8:3 and 1 Samuel 12:23, the “good” represents the covenant’s good legal standards. “He has told you, O mortal, what is good,” Micah states. According to Deuteronomy 4:13, Moses made a parallel declaration to Israel at Sinai: “He declared to you his covenant.”

The southern prophet Zephaniah (c. 628–622 bce) also defended Sinai-oriented legal traditions before the public emergence of Deuteronomy. Zephaniah appears to have been a temple prophet, perhaps of royal blood. He seems to have worked within the Jerusalem establishment along with Chief Priest Hilkiah, with Shaphan, and with other Sinai-oriented reformers (2 Kings 22:14), denouncing the worship of deities other than YHWH in the era before King Josiah’s reforms. Note especially how Zephaniah 1:13 uses covenantal futility curses similar to those in Amos 5:11; Micah 6:15; and Deuteronomy 28:38–40.


17.3 Varieties of Law Codes and Their Prophetic Reception

A diversity of covenantal and legislative traditions informed the prophets, a diversity reflected in the healthy variety of law collections in the Hebrew Bible. These collections are not complete “codes,” nor should we jump to identify them as widely known and effectively enforced legislation. To do so would be to ignore observations such as the following: (1) the extra-biblical Yavneh Yam letter does not appeal explicitly to Exodus 22:25–27, even though the Covenant Code in which it appears was extant and citing the law would have supported the writer’s petition. (2) Jeremiah complained that after King Josiah’s time, the Judean monarchy failed to enforce Deuteronomy’s laws (Jer. 3:10). (3) A great deal of the “legislation” in Ezekiel 40–48 appears never to have been enacted. Ezekiel’s limitation of sacrificial slaughter to Levites (Ezek. 44:11), for example, was not adopted in later temple practice (see Josephus, Ant. 3.9.1; m. Zevahim. 3:1).

Scripture’s law collections such as those of Deuteronomy, P (also known as the “PT” corpus), H, and Ezekiel developed within specific priestly circles defending definite theological ideals. Take, for example, the history of Deuteronomy’s composition. A cadre of scribes representing rural gentry, Levites, and others synthesized deuteronomic laws under wraps during the dark fifty years prior to Josiah’s reforms (Cook 2014: 6–14). The result reflects a minority group’s reforming intentions. As Carmichael states, this legislation betrays “developed literary interests” and reveals “an element of distance from … active political life” (Carmichael 1974: 259).

As argued in section 17.1, Deuteronomy’s emphasis on the vassal covenant of Horeb, a bilateral, suzerainty treaty, undergirds and propels Jeremiah’s prophetic vocation. Jeremiah bears the mantle of Moses, who seamlessly combined the roles of lawgiver and prophet. “By a prophet the lord brought Israel up from Egypt” (Hos. 12:13). Like Moses before him, Jeremiah stood between Israel and the Lord, to declare the covenant’s words and to enforce its stipulations (Deut. 18:16–17; cf. 5:5, 22–31; 9:15; Exod. 20:19).

Deuteronomy and its antecedent traditions presuppose a line of “Mosaic” lawgiver-prophets: Exodus 19:9, 19; 20:18–21; 33:11; Numbers 12; Deuteronomy 5:5, 27; 18:15–22 (all E or D). These texts affirm that Moses’s role continues in figures such as Joshua (Josh. 5:15), Samuel (1 Sam. 12:23), Elijah (1 Kings 19:8), Elisha (2 Kings 2:8, 14), and Huldah (“the [Mosaic] prophetess,” 2 Kings 22:14). Jeremiah, though certainly not the last Mosaic prophet (see Mal. 3:1), is arguably Scripture’s preeminent example of such a figure.

Whereas God’s voice and word, not God’s bodily presence, are primary in Deuteronomy and Jeremiah (Jer. 1:9), an alternative covenant oriented on God’s tangible indwelling of Israel undergirds the legislation of the Holiness School (H) and Ezekiel. The emphasis in these Zadokite priestly texts is still on a bilateral, vassal covenant (Lev. 26:9, 15, 25; Ezek. 16:8, 40, 59; 17:19), but here God attaches the divine body, the divine kābôd (כבוד), to the temple. The kābôd commits to dwell bodily (šākan [שׁכן]) amid the tribes of Israel (Exod. 25:8; 29:45, 46; Num. 5:3 all H; Ezek. 37:27; 43:7, 9; cf. Zech. 2:10). Legal requirements aim to prevent all aberrations on Israel’s part that could drive the Presence away. More positively, these regulations aim to promote Israel’s blessing and sanctification in God’s attendance (Lev. 21:23; 22:9, 16, 32 all H; Ezek. 37:27–28).

The Zadokite legislation of the Holiness School insists on divine requirements of both a ritual and an ethical nature. Idolatry is anathema to the bodily presence of God, but defiling a neighbor’s spouse is just as grievous (Ezek. 18:6; cf. Lev. 18:20 H). One must worship God in truth but also refrain from oppression (Ezek. 18:7; cf. Lev. 25:17 H), robbery (Ezek. 18:7; cf. Lev. 19:13 H), and loan-sharking (Ezek. 18:8; cf. Lev. 25:36 H). The courts must be just (Ezek. 18:8; cf. Lev. 19:15 H).

Michael Lyons (2010), using examples from the Holiness Code (Lev. 17–26), has now demonstrated convincingly that legal material in the tradition of the Holiness School predates and informs Ezekiel. He works out effective criteria for determining direction of dependence and purposeful use. Carefully applying those criteria to language shared by Ezekiel and Leviticus, he shows how the prophet and his school were active interpreters of priestly law now extant in what we term “the H source.”

The Priestly Torah (P) and 2 Isaiah provide us with yet a third mix of law and prophecy, one entirely different from both Deuteronomy and H (see Cook 2015). The bearers of this stream of tradition are neither Levites nor Zadokites but priests in the line of Aaron. That prophets, like those behind 2 Isaiah, could arise from the ranks of Aaronide priests is clear already from the priestly description of Aaron as a nābîʾ (נביא) in Exodus 7:1.

Avoiding language of conditionality, contingency, and threat, Aaronide texts stress instead the permanency of God’s commitment to Israel. The only “covenantal” agreement of God with which they are comfortable is the bĕrît ʿôlām (ברית עולם), the “everlasting covenant” (see Gen. 9:16; 17:7, 13, 19; Isa. 55:3; 61:8; cf. Isa. 45:17; 51:7–8). Such a covenant is a unilateral grant, vouchsafing an enduring divine allegiance to Israel.

God’s irrevocable agreement with Noah (Gen. 9:8–17) is a fine example of the unconditional and eternal nature of covenants in Aaronide theology. The unshakable quality of the Noah covenant made it the perfect model for the Isaiah group to illustrate the perpetuity of God’s commitments. Referring directly to the Priestly Torah’s text, God in Isaiah 54:9 promises, “Just as I swore that the waters of Noah would never again go over the earth, so I have sworn that I will not be angry with you and will not rebuke you.”

The Priestly Torah describes God giving Israel a testimony on Mount Sinai (ʿēdût [עדות] Exod. 25:16, 21 NJB and NIV), not a “covenant.” A vassal covenant is similarly absent from 2 Isaiah. Neither the Sinai covenant nor Moses, the great prophetic covenantal mediator, figures overtly in Isaiah 40–66. The people are nevertheless understood to progress in conformity to God’s will. God appears as a towering deity of numinous otherness. An encounter with this “lofty one” (Isa. 57:15) provokes awe and, ideally, reverence and transformation (Isa. 49:7; 52:15). As people grow in reverence, they obey God’s testimony (ʿēdût [עדות]) with no thought of rewards and punishments.

The community of authors and editors who composed Isaiah 40–66 in Babylonia does not respond to the culpability of the exiles with a mere call to “repent.” Scouring their priestly traditions, the community discerns the need for a “ritual reparation,” an ʾāšām (אשׁם) sacrifice, to set the exiles right before God (cf. P at Lev. 5:14–6:7). The circle eventually concludes that an enigmatic “Servant” figure will become the people’s reparation (ʾāšām, Isa. 53:10). The idea of a unique reparation offering fits the exiles’ spiritual situation. The ʾāšām is the specific sacrifice one uses when in dire straits due to momentous offenses against God (Lev. 5:17–19; Ezra 10:19). It is the appropriate offering if Judah’s downfall was due to fatal sacrilege—irreverence before God’s burning sanctity (cf. 2 Chron. 36:14; Lev. 5:15–16; see Cook 2008).


17.4 Law as Prophecy; Prophecy as Law

As James Muilenburg pointed out a generation or more ago, in the course of Israelite history prophecy penetrated biblical law. Nowhere is this clearer than in the Book of Deuteronomy (1965: 80–88). In Deuteronomy, as in the E strand before it, prophecy is celebrated. Torah and prophecy interconnect especially in the figure of the Mosaic Prophet (Deut. 18:15–22). Here prophet and mediator of covenantal law are one and the same person. “Moses,” in his role as prophet, even looks ahead to an eschatological saving work of God that will permanently transform the bent human heart (Deut. 30:6, 8).

The Song of Moses in Deuteronomy 31:16–22 provides a good example of the book’s striking prophetic dimension. Reminiscent of a prophetic lawsuit for breach of covenant (cf. Asaphite Psalm 50; Hos. 4:1–6; Mic. 6:1–5), the Song of Moses had power to convict the populace of Josiah’s era. The prophet Jeremiah appears to have drawn on the song specifically to inspire such conviction. He echoes the poem more than once in his own prophetic lawsuit in Jeremiah 2:4–13 (e.g. cf. Jer. 2:6 and Deut. 32:10).

Not just Deuteronomy but other bodies of law include strongly prophetic dimensions. The Holiness School, for example, goes well beyond elaborating sacrificial requirements for maintaining a right relationship with God. At Leviticus 26:40–45 it speaks of a future turning of the entire people to God and of God finally fulfilling age-old promises.

Just as prophecy penetrated law within Scripture, so also Torah became an active concern of prophecy. Key prophetic texts engage and even rewrite biblical law in light of changed circumstances or in preparation for the eschaton. Isaiah 56:4–7, for example, directly counters Numbers 18 (H) and Ezekiel 44 by announcing the suspension of laws limiting temple service to fixed lineages within Israel. The verb שׁרת in Isaiah 56:6 signals worship of the Lord and calls to mind acts of temple service (as in Isa. 60:7; 61:6). The text is announcing a radical new clerical inclusivity. Dialog with H law is clear; the verbs lāwâ (לוה) and šārat (שׁרת) occur combined only in Numbers 18:2 and Isaiah 56:6.

The utopian vision in Ezekiel 40–48 presents a new Torah that differs from that of the Pentateuch. It is told that, early in the Common Era, Hananiah ben Hezekiah undertook an intensive effort to reconcile Ezekiel to Moses’s Torah. He burned up 300 jugs of lamp oil sequestered in an upper chamber harmonizing all the tensions. Hananiah’s efforts allowed Ezekiel’s book to make it into the canon so that it was not “hidden away” (a baraita in b. Shabbat 13b; also see b. Menahot 45a; b. Hagigah 13b).

Hananiah’s research, unfortunately, has not passed down to us. Rashi (Rabbi Solomon ben Isaac) comments that this is “because of our iniquities.”2 Nevertheless, we know that a traditional rabbinic approach in handling the temple vision’s tensions with the Pentateuch entails reading between the lines of Ezekiel’s text and broadening the discussion by engaging additional scriptures. Such scriptures might suggest a special offering or a provision for relaxing requirements that can help the interpreter “explain” novel aspects of Ezekiel’s instructions. As Sweeney puts it, “The problem of halakhic discrepancies between the book of Ezekiel and the Torah was resolved by pointing to the need to probe behind the written form of the text in an effort to discern a hidden issue” (2014: 374).

Rashi and Radak (Rabbi David Kimkhi) take a different approach that better fits the genre of Ezekiel 40–48 as a utopian vision. They, and others, argue that Ezekiel’s laws naturally differ from Moses’s, since they pertain to a temple associated with the coming of God’s reign. The ideal, perfected patterns and norms of God’s ideal temple must surely differ from the ritual regulations of the mundane temples of the present age.

Puzzling issues in Ezekiel 40–48 remain unsolved, but Ezekiel’s new utopian legislation surely aims to support Mosaic Torah, not undermine it. The new instructions buttress and extend preceding law to construct an ideal utopia where the problems of the pre-exilic era will not recur and God’s tangible indwelling is guaranteed to be permanent.

Ezekiel 45:18–25, for example, introduces a new ritual purifying the sanctuary before Passover. Critically appropriating themes of purification in the Babylonian New Year festival, Ezekiel transforms them, introducing the sacrifice of a young bull, the most expensive and most effective Israelite purification offering. In his ideal utopia, each new year begins with an intense new focus on guaranteeing the temple’s purity and holiness.


17.5 Law and Prophecy as Canonical Partners

Judaism has traditionally emphasized the Torah, taking it as canonically and spiritually central. Although the narrative of God’s liberation and guidance of Israel is a large part of the Pentateuch, that storyline is taken as a prologue to the revelation of covenantal law. The capstone of covenantal law is Deuteronomy, which expounds the Torah’s power and relevance. The prophetic collection interprets and applies the law, playing a supporting role. The synagogue lectionary emphasizes the Pentateuch, adding select prophetic readings to illuminate the Torah. It thus presents the prophets as expositors of the law.

This traditional approach to law and prophecy matches the tripartite division of the Jewish canon (Torah, Prophets, and Writings) but risks shortchanging the value of the prophetic texts. It underplays how prophecy not only expounds the Torah but also appears to challenge (e.g. Amos 5:21–27; Mic. 6:6–8; Ezek. 20:25) or even push beyond it (e.g. Isa. 56:3–7; 66:21; Jer. 31:31). It underemphasizes the march of Israel’s story, as it continues in the Former Prophets and pushes toward God’s reign in the Latter Prophets.

Traditional Christianity has a canonical layout derived from the Septuagint, whose order progresses through narrative and law to poetry, prophecy, and future hope. Here, Joshua through Kings is not the “Former Prophets” but a continuation of Israel’s story, which reaches its climax in the New Testament. The Torah is valued for defining God’s character, but the prophetic books are all-important in prophesying the Messiah.

The traditional Christian approach has its own limitations, not least of which is a history of mistaking the law, God’s gracious gift to God’s people, for an abortive means of earning salvation. This misapprehension confuses Torah obedience with legalism and fails to appreciate the keen dialectic between law and prophecy within not only Hebrew Scriptures but also the entire Christian Bible. It misses the distinct presence of prophetic elements within Torah and of legal elements within Prophecy (see section 17.4).

The Hebrew Bible’s present shape holds law and prophecy in a dynamic, interpenetrating equilibrium, suggesting that only in interaction with each another do the two truly become canonical Scripture. Prophecy detects profound problems within human nature that do not always stand out in the context of detailed instructions for right living. It insists that God’s reign is not yet extant but emerges as an eschatological goal (Hos. 2:18–20; Jer. 31:1; Ezek. 11:20). Torah insists that the promise of God’s reign is no excuse for licentiousness and antinomianism. God’s grace is not cheap but costly, inspiring a dogged trek of discipleship and spiritual formation structured by definite rubrics.

The Pentateuch and the Prophets end on very similar notes. Deuteronomy 34 and Malachi 3:22 each esteem both Moses, the founding messenger of covenant and law, and the prophets, the carriers of the covenant into the future. The effect is to pair Torah and Prophecy as joint partners in scripture’s theological revelation of God and God’s ways.

Deuteronomy 34 speaks of Moses and prophets, figures inferior to Moses but prophets nonetheless. Likewise, Malachi 4 speaks of Moses, mediator of the Sinai experience, and of Elijah, the prophet of God’s coming reign (see Mal. 3:1, 24 (English translation 4:5; cf. Mark 9:4, 11). Taken together, Deuteronomy 34 and Malachi 4 provide a double exhortation to the reader to hold the Torah and the Prophets in dialog. The two major bodies of Scripture, Torah and Prophets, offer a twin witness to God’s one covenantal purpose with Israel (Chapman 2000).




Notes


1. For Weber’s contrasting “ideal types” of priest and prophet, see his classic formulation in his The Sociology of Religion (Boston: Beacon, 1963), 20–31, 46–59.

2. Rashi is commenting on Ezekiel 45:22. See M. A. Sweeney, Reading Prophetic Books: Form, Intertextuality, and Reception in Prophetic and Post-Biblical Literature (FAT 89) (Tübingen, Germany: Mohr Siebeck, 2014), 364.
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Chapter 18

Law in the Wisdom Tradition


James L. Crenshaw





18.1 Two Separate Entities?

The title of this chapter, law in the wisdom tradition, implies two separate entities, although that is not entirely true. Originally, case law and ethos, or customary behavior, resembled one another (Richter 1966). Habitual conduct, for example, a goring ox, necessitated action that would compensate the victim or the family and punish the negligent owner. From repeated experiences over time, specific expectations were generated in the public arena and gradually gained consensus. In this way, case law developed and was transmitted from generation to generation in the form of protasis (“If so and so happens”), specific variations, and judicial action. Similarly, customary expectations such as limited sexual access within an immediate family seemed proper and led to a societal norm restricting marriage in certain situations. Inheritance of family land gave rise to another custom, the right of primogeniture. Because of the significance of guaranteeing possession of land within the family in an agrarian economy, case law reinforced ethos. Breach of custom like that recounted in the story about King Ahab’s seizure of the vineyard belonging to Naboth was an egregious offense made even worse by murder (1 Kings 21:1–16).

From these examples, we can see that case law dealt with instances in which a person has been harmed, either physically or monetarily, while custom involved issues of propriety. The goal of the former was to protect the innocent by determining beforehand exactly how to redress wrongs. The aim of custom was to promote a society in which individuals practiced accepted types of behavior and avoided disapproval that manifested itself in shame and loss of honor.

Who were the guardians of case law and of custom? People with a good capacity to remember things. At first, neither was written down, so their enforcement required a knowledge of precedent.

Those most qualified to apply case law were elders of towns and villages, usually men who were chosen to settle disputes because of their status and seniority. These individuals met at the gate of a village and settled cases according to their understanding of law as illustrated by the beautiful story of Ruth and her potential husband/redeemer.

Custom was the prerogative of the family, mostly mothers and grandmothers. Their primary responsibility was the formation of character in children and the teaching of correct conduct in inter-human affairs (e.g. table manners, respect for elders, and rules regarding sexual behavior). In a sense, the parents were endeavoring to instill a conscience and moral rectitude in the young. In most instances, breach of custom was not a criminal offense, but it nevertheless had serious consequences.

In its simplest form, Israelite society was made up of the father’s house (beth ‘ab) composed of three generations occupying the same dwelling, with the paterfamilias exercising discretionary power over the extended family (Blenkinsopp 1995). A number of families with a real or fictive ancestor comprised a clan (mishpahah). The families maintained close ties through regular gatherings and religious rites held in common. Several clans claiming a common ancestor constituted a tribe (shebet; matteh). Tribal elders exercised authority over this larger unit. Once Israel abandoned the tribal system, law fell into the hands of bureaucracy intent on propagating itself at the expense of tribal chieftains. Oral tradition was supplemented by written statutes claiming a divine source that was mediated by a human representative of the deity.

In the more developed cultures to the east, written, or statutory, law existed alongside unwritten case law (Ur-Nammu and Lipit-Ishtar; Eshnunna; Hammurabi; two Hittite codes). These non-biblical codes claim direct origin in a deity’s will and disclose the mandated order for society. From them, it is clear that important societal norms were shared by Israel and its neighbors. Above all, lex talionis (an eye for an eye) seems to have been universal. Variations in its application were possible, however, for class differences sometimes entered the picture. In both the Lipit-Ishtar code and the Code of Hammurabi, the family of a slain victim could decide whether or not to demand execution. Similarly, in Mesopotamian law a husband could spare an adulterous wife; biblical law required death in both instances. A hospitality code, essential for commerce and travel in general, was also in place throughout the ancient Near East. Travelers who were welcomed into the tent of a stranger could expect to be safe from harm. This expectation occasionally proved false, as in the story of Jael the wife of Heber the Kenite (Judg. 4:17–22).

Some criminal offenses were not written down but were nevertheless observed. Among the former are sorcery, kidnapping, false witness, incest, and rape; the latter include arson, treason, surety, barter, and murder (Greengus 1992). Biblical law is unique in that it is set in an historical context and is based on a covenant between Israel and her sovereign. Above all, it demands sole allegiance to one God. Breach of law in this broader context is viewed as a crime against YHWH, and thus has an ethical dimension like custom. Remarkably, laws in the ancient Near East and in the Bible protect the well-being of widows, orphans, and the poor. Biblical law adds the sojourner to that list, perhaps the outgrowth of experience under a cruel regime in Egypt.

Like ethos, the several collections of biblical law provided moral guidance, a point underscored by prophets, especially Micah, for whom YHWH’s demands could be summed up as doing justice, loving mercy, and walking humbly with God (Mic. 6:6–8). His predecessor, Amos, echoes biblical law when lifting up his voice on behalf of poor day laborers (Amos 2:8). Above all, the Decalogue gives clear guidance on how to relate to YHWH, parents, and other humans. In one case, coveting, conscience alone enforces obedience.

The second entity in the title of this entry, the wisdom tradition, consists of cosmopolitan literature about the relationship between humans and their god(s) as well as interpersonal relations among mortals. Lacking content from any ethnos, it takes the form of earthy sayings and instructions. The pithy sayings rely on an analogy and use various literary techniques, especially puns and assonance. Instructions focus on moral improvement (e.g. Ptah-hotep on ambition; Amenemope on integrity and self-control). In early contest literature, a tree or an animal debates which one is the more important. In later wisdom literature, debate takes place between or among individuals. The debates treat traditional piety (e.g. the Syrian Shupe-Awilum in which the son disputes his father’s teachings) and the problem of innocent suffering (e.g. the Babylonian Theodicy, the precursor to the book of Job). Debates within one’s own mind include the Dispute between a Man and His Ba, a precursor to Ecclesiastes (Hebrew, Qoheleth), and the Babylonian Dialogue between a Man and His Servant. Biblical wisdom evolves from sayings and instructions that by and large support traditional piety to include subversive disputes before returning to its former piety in the two deuterocanonical books of wisdom (Sirach and Wisdom of Solomon).

Canonical wisdom consists of five books (Proverbs, Job, Ecclesiastes, Sirach, and Wisdom of Solomon). In addition, wisdom sayings are sometimes scattered in prophecy, historiography, and Psalms. Kinship between these five books and certain texts from Egypt and Mesopotamia has often been noticed. Besides those mentioned above, the Instruction of Any and the sayings in Papyrus Insinger and those attributed to ‘Onksheshonky offer important parallels to biblical wisdom, as do proverbs from ancient Sumer and a sophisticated hymn about the proper response to suffering known as I Will Praise the Lord of Wisdom. School texts from both Egypt and Mesopotamia have also survived, from which scholars deduce a smattering of information about education in Israel (Crenshaw 1998). Israel’s sages did not live in a vacuum, as their use of sayings from Amenemope proves.

The several collections in Proverbs include sayings that originated orally among ordinary citizens, parental teachings directed at young boys, scribal proverbs written at the royal court, presumably by the men of Hezekiah, and theological underpinnings of ethical instruction. They emphasize the individual as opposed to the nation and with some exceptions assume a functioning moral universe. Proverbs 3:9 mentions the offering of first fruits to YHWH; Proverbs 22:28 and 23:10 warn against the removal of landmarks, a prohibition also found in Amenemope. Two criminal offenses from the Decalogue, lies and murder, are mentioned in Proverbs 6:17, theft in 6:30, adultery in 6:32, lying and stealing in 30:8–9. An observation about the procedure of a trial is found in 18:17, and high praise for royal verdicts occurs in 16:10 (cf. 20:8 and 29:14). Moreover, 31:9 refers to judicial decisions at city gates, and 28:4–5 contrasts obedience and disobedience to torah//mispat. While the exact meaning of these two nouns is ambiguous, the simile in 6:28 (miswah//torah is a lamp) seems to define the nouns as parental instruction.

The book of Job is a poetic debate about the human response to innocent suffering. It has three main characters other than the suffering Job. The four of them enter into a debate of three cycles, the last of which breaks off prematurely. A fourth person, the only Israelite, extends the dispute until YHWH appears in a storm to bring things to a resolution. Whether or not the divine appearance resolves things is open to debate. The entire dialogue is framed by a prose introduction and conclusion based on an oral tale. The putative hero and fundamental subject matter are at home in philosophical discussions. Job endeavors to force YHWH into a trial that will end in his own vindication and the pronouncement of a verdict of guilty directed at the deity. In short, the background of the entire book is a legal one. Nevertheless, few specifics of the law enter the picture except in the offenses attributed to Job by his friends and allusions to lawlessness here and there. Job’s oath of innocence in chapter 31, intended to force YHWH’s hand, reveals Job’s high esteem for certain values implied in the Decalogue. He disavows the following offenses: idolatry, lying, theft, and adultery. In addition, he claims to have treated slaves and the poor compassionately and to have honored the land too. It can be argued that the Greek version implies that YHWH repays his victim twofold according to biblical law.

Ecclesiastes, the strangest book in the Bible, was probably composed in the mid-third century bce when people were obsessed with economic profit. The speaker, Qoheleth, can find no meaning or profit or purpose in life. In his view, for every gain, there was a comparable loss. Everything was determined, arbitrary, and beyond human control. Death, the ultimate uncontrollable reality, falls unexpectedly and without reason. What should one do? Enjoy life, if possible. Some people, through no fault of their own, experienced only misery. Qoheleth observed lawlessness (Qo. 4:1) and unchecked injustice (Qo. 3:16). In 5:4, he urges people to fulfill vows (cf. Deut. 23:22), and in 8:11, he observes that delayed execution of judicial verdicts encourages more wrongdoing. That is the extent of his remarks about law; the second epilogist, however, puts in a good word for the commandments (“Fear God and keep his commandments”; Qo. 12:13), a viewpoint at odds with Qoheleth’s radical teachings.


18.2 The Problem of Definition

The preceding comments about case law and custom must be set in a broader context. In a sustained polemic against the practice of worshiping idols, the Alexandrian author of Wisdom of Solomon observed that, over time grown strong, tribal custom became law (Wis. 14:16). That perceptive observation applies to many areas of life during the early stages of Israel’s history. Long before a law code was issued in a nearby culture and a militia was capable of enforcing the mandates, tribal custom functioned throughout the ancient world as the glue holding society together, a kind of law.

As we have seen, in Israel and Judah threats to life and limb, whether from goring oxen or land-hungry neighbors, were gradually overcome through consistent response. Penalties for each offense were specified and enforced by elders at city gates, the equivalent of later courts. In a society consisting largely of small farmers and domestic stockbreeders, authority rested in family and clan. Owners of an ox that gored habitually were executed, thieves who removed landmarks were punished, and sanctuaries were provided to mitigate offense when blood feuds led to excessive vengeance.

Case law, the product of centuries, was preserved in the memory of elders, not in written texts. It was transmitted across generations by word of mouth, mostly by mothers and fathers in the course of normal child-rearing (Prov. 4:3–9). Within the sapiential corpus, this teaching took the form of admonitions and warnings. These legal prohibitions, directly applied either locally or by tribal elders, can be called early family ethic.

To a certain extent, customary law depended on an individual’s acceptance of consensus. That is why it could be appealed to in vain, as in the story of the rape of Tamar by her half-brother Amnon (2 Sam. 13:12). His strong sexual desire offset the threatened consequences, so that “Such a thing is not done in Israel” was not a sufficient deterrent to shameful action.

Another type of law, categorical, has the appearance of authoritative decree: “Do this; do not do that.” Within wisdom literature, such authoritative teaching has been called “Instruction” as opposed to “proverbial saying.” The book of Proverbs has two brief collections of this type, both of which bear considerable influence from foreign cultures. The first, Proverbs 22:17–24:22, contains ten sayings that are strikingly similar to some sayings in the Egyptian Instruction of Amenemope. The second, Proverbs 31:1–9, claims to be maternal instruction from a Queen Mother of Massa to her son, the Prince Lemuel.

The two types of law were not always in sync. With the rise of central authority in a royal court, the temptation was to minimize tribal influence and to maximize the power of rulers through written decrees. In Israel and Judah, the monarchy undercut corporate solidarity, lessened the power of the paterfamilias, and eventually centralized law in one place, Jerusalem. The book of Deuteronomy crystallized this shift in power, describing law as a written corpus and envisioning the resulting society in utopian terms remote from reality.

In short, law in ancient Israel was a specialization of tribal wisdom (Blenkinsopp 1995: 92), another form of domestic paidea alongside wisdom. Whether written or oral, law consisted of a social ethic enforced by consensus and by soldiers on behalf of royalty. In cases involving secret crimes, oaths summoned divine punishment, while vows strengthened customary practice.

Above all, however, sages stressed universal orders believed to have been fixed at the moment of creation. The goal of life was to live in conformity with the law of nature. Failure to do so had undesirable consequences. The law of moral causality, often called act/consequence, was widely accepted, and not just by the wise, who were divided over the exact process by which consequences unfolded. Was YHWH directly involved or not? For some sages, reward and punishment were believed to have been built into nature itself, unfolding in their own time, often across several generations. Other sages thought YHWH intervened to ensure that the proper response followed a deed.

How did the wise learn the specifics of divine order for society? They did this by rational inquiry involving a process of analogy. When a particular action resulted in the same consequence again and again, perceptive members of the populace coined witty sayings that were easily memorized. These pithy sayings were collected and revised by sages who added theological features and transmitted them from generation to generation in writing. In doing so, they noticed that certain relationships almost invariably produced predictable outcomes. Exceptions did occur, but not often enough to destroy the credibility of a presumed principle of correlation between a deed and its consequence. That openness to belief in a fixed order produced both positive and negative results. The latter was the readiness to draw conclusions from external circumstance, for example, Job’s miserable condition, to moral culpability. Dissent followed, as exemplified by the books of Job and Ecclesiastes. According to Job 28:12–14, neither human nor superhuman reasoning could gain access to wisdom, which was open to God alone.

In the ancient world, correct performance of the cult aimed to maintain and restore order. Sin was thought to be a threat to the divine order of society, as was the category designated “unclean.” Dietary restrictions served to preserve proper order, but for some reason Israel’s sages left these categories to priests. Even Ben Sira, the author of Sirach, whose admiration for Aaron exceeded that for his brother Moses and whose glowing description of the High Priest Simon knows no bounds, never endorsed dietary restrictions or mentioned the laws concerning clean and unclean. Vows were particularly important, as were solemn oaths. Naturally, the gods were not thought to look with favor on anyone who reneged on a promise (cf. the Ugaritic Legend of King Keret for the significance of fulfilling a vow).

Although Proverbs seldom mentions a particular law, it uses the noun “torah” often, usually if not always, in the broad sense of instruction by either parents or professional sages. The meaning of torah widened in three stages: when Deuteronomy was identified as a torah, when the first five books of the Hebrew Bible were canonized as Torah, and when Ezra was ordered by Persian authorities to interpret traditional law and to see that it was observed in daily life. Interpreting torah in the sense of the first five books of the Bible yields quite a different answer from viewing torah as a collection of specific laws. Complicating the issue further is a third definition of torah that emerges late as a result of Stoic influence: torah as a concept of a cosmic principle manifest in nature.

It is well known that Proverbs, Job, and Qoheleth omit anything that is unique to Israel and Judah, choosing rather to deal with insights that are universally applicable. Only with Sirach and Wisdom of Solomon does that change. Both of these books include aspects of Israel’s canonical narrative, taken mostly from the first five books, except for Ben Sira’s celebration of ancient worthies that includes kings and prophets (Sir. 44:1–49:16). This chapter will therefore focus on Sirach and Wisdom of Solomon because of their blending of wisdom and Israel’s sacred tradition. By designating both law and narrative together as torah, these books subsumed law under wisdom. That is why Ben Sira could identify personified wisdom as the law of the Most High God (Sir. 24:23).

Ben Sira lived during the tumultuous wars between the Seleucids in Syria and Ptolemies in Egypt and wrote his book nearly a quarter of a century before the Maccabean revolt beginning in 167 bce. His grandson in Alexandria translated Sirach from Hebrew into Greek and added a prologue in which, among other things, he wrote that Ben Sira was proficient in the Torah, Prophets, and the other books, by which he meant the third division of the Hebrew Bible, the Writings. Moreover, according to the grandson, Ben Sira received paideia and sophia as gifts from God. These two qualities constituted the divine will.

Friedrich Reiterer has recently explored the place of torah in Sirach (2008: 209–231). His conclusion is telling: “Creation and the will of God are connected in nomos” (214). Stated differently, he sees “the law as the gift which enables God’s plan to be realized through human behavior” (228). This perceptive analysis underscores the rich theology of Ben Sira: the necessity for mental humility (Sir. 3:18–20), the unfathomable nature of creation and law (Sir. 18:5–6), the dual theological and soteriological function of torah, and the law as a source of life. Reiterer thinks the phrase “the law of the Most High” is a special coinage distinguishing Ben Sira’s theology from the traditional expression “the law of YHWH.”

Above all, Reiterer recognizes the difficulty of ascertaining the exact meaning of torah in Sirach. For the grandson, it clearly means the first five books of the Bible, and Ben Sira appears to restrict the word “torah” to divine instruction while using statutes (huqqot = krimata) for the individual commandments (Sir. 18:14). In his view, Moses taught torah and Aaron dealt with commandments. Reiterer’s summary emphasizes the multiple senses of law in Sirach: God’s revealed will in writing (the canon), the reality to which individuals aligned themselves in the practice of life, and the instructions that enabled mortals to be an earthly extension of the creator (215).


18.3 Torah as a Division of the Canon

As is clear from the book of Sirach, not every use of torah refers to a legal statute. Torah in the wisdom tradition can mean the extent of sapiential use of material from the first five books of the Hebrew Bible. Maurice Gilbert (2005: 1–21) has identified the following allusions in Sirach: a help like his partner; a restless wanderer; work assigned by God; sin’s beginning with woman and death as the penalty; giants of old; the image of God; the creative word; the tree of life; four rivers of paradise; the first and last human; humans from clay; blessings and curses; light and darkness; God’s works as good; everything returning to earth; death prescribed by God; the rainbow; waste and void; Noah; and Joseph. From these allusions, Gilbert concludes that Ben Sira universalizes the theology of creation, identifies God’s creative word with the tree of life, and sees wisdom’s external expression in the written torah.

In the same volume, Reiterer (2005: 100–117) sought ways in which Ben Sira transformed his original sources so that they would apply in his own day. Some examples are the insistence on the divine role in punishing children who curse their parents (cf. Exod. 21:17 and Sir. 3:16), the generalization of hardening of the heart (cf. Exod. 7:14; 9:7 and Sir. 3:16, 27a), and the revision of the cry of widows and orphans to cover every individual who was socially underprivileged (cf. Exod. 15:22–26 and Sir 38:5, 9).

Naturally, Ben Sira’s inclusion of traditions within biblical narrative leaves a rich repository for this type of survey. From Genesis, he mentions Adam, Eve, Lot, Sodom and Gomorrah, fallen angels, the flood, the covenant with Noah, the story of creation, and Jacob’s descendants. From Exodus, he recalls the death of 600,000 Israelites in the wilderness, the healing tree, the epithet “Holy One,” the Sinaitic legislation, the pillar of cloud, the tabernacle, divine signs and wonders, the recited mighty acts of God, the promised land, the firstborn of God (Israel), Zion, Aaron’s priestly blessing, and the divine attributes of justice and mercy as revealed in Exodus 34:6–7. Such references can be increased by attention to Wisdom of Solomon, but one looks in vain for anything like this in Proverbs, Job, and Ecclesiastes.


18.4 Ben Sira and Torah as a Legal Norm

Surprisingly, Ben Sira never mentions the law in his personal observations. These self-declarations (Liesen 1999: 63–74) begin with the praise of wisdom that concludes the first half of the book and occur sporadically in the second half (Sir. 24:30–34; 33:16–18; 34:11–12; 39:12–16; 50:27–29, and 51:13–30). Moreover, the theme “fear of God” that according to Josef Haspecker (1967) rivals wisdom throughout the book is also missing in these sections. Most importantly, Ben Sira asserts that he resolved to live according to wisdom and that he has poured forth wisdom from his heart. He does not characterize his daily activity as obedience to the law.

Another thing stands out in these self-descriptions. Ben Sira states twice that he has not labored for himself alone but for all who seek instruction (Sir. 24:34; 33:17). Just as he downplays the expense involved in education, stressing its cost-effectiveness, he emphasizes the rest that has resulted from minimal effort on his part, a notion that is in tension with his earlier remarks about wisdom’s harsh discipline and heavy yoke. In these personal reminiscences, the educational value of travel also surfaces.

The brief praise of wisdom that initiates the several sections in the first half of Sirach is also silent about either the law or the fear of God (Sir. 1:1–10; 4:11–19; 6:18–22; 14:20–27). It is doubly surprising, therefore, when the climactic poem about personified wisdom that concludes book one (Sir 24:1–22) suddenly identifies “all this” with the Mosaic torah (the Greek text has tauta panta biblios diathekes theou upsistou; the Hebrew text for this verse, indeed for one-third of the book, has not survived).

The first of these introductory poems emphasizes the divine origin of wisdom like the creative word in Genesis 1:1, together with its mystery, a motif that seems to capture the basic theme of Proverbs 8 and Job 28. The last in a series of riddle-like imponderables, wisdom is said to interpenetrate the whole of creation, a universalizing claim that is then qualified by restricting it to those who love God. By this means, Ben Sira presents a dialectic of cosmological wisdom and particularizing, or revealed, law (cf. Deut. 33:4, which identifies the Mosaic legislation as Israel’s heritage).

The other three poems press the idea of wisdom’s secrecy and rigor, as if leading up to her self-disclosure in 24:1–22, which is anticipated by a comment in 4:18 that she will reveal her secrets to her deserving lover. Noteworthy here are the pun on the word for wisdom, presumably moser, with the wry observation that one who meditates on wisdom is blessed. What a contrast with the Torah Psalms, which urge readers to meditate on the torah (in what sense is not clear, whether teaching or law).

Wisdom’s self-praise in Sirach 24:1–22 is often compared with aretalogies of the Egyptian Isis, who calls herself the one who presided over the act of creation and came to earth in search of a place to establish her cult. Ben Sira endeavors to unite the universal sentiment with a particular claim about wisdom’s choice of a residence in the temple of Jerusalem. His roots in the sapiential tradition were too deep to allow him to ignore the fact that all people possessed some truth, but his desire to present the Hebraic tradition in the best possible light led to the unprecedented assertion that the creator chose Jerusalem as the permanent abode of wisdom after she had briefly visited all other parts of the world.

The later Deuterocanonical author of Baruch avoided this tension between universal knowledge and special revelation by arguing that wisdom was given to Israel alone (Bar. 3:36–38). I Enoch 42:1–2 took a different approach: wisdom found no suitable dwelling place on earth and returned to heaven. The debate over wisdom’s accessibility is of ancient vintage like the idea of divine apportioning with respect to the nations of the world (Deut. 4:6–8; 30:11–14). Jewish literature from the second and first centuries bce stresses the unsearchable mystery of, paradoxically, the revelatory God. The sectarians at Qumran coined a phrase for this hidden deity, the mystery that is, and encouraged meditation on it.

In keeping with the deep appreciation for antiquity in some circles, wisdom calls attention to her origin in a divine creative act at the very beginning (in eternity, to use modern terms), an assertion that buttressed her authority. Accompanying power was sweetness, a point she makes with images from the world of nature (vines and fruit bearing trees). Just as those who taste knowledge are infused with a desire for more, all who eat and drink at wisdom’s table will wish to return again and again. Superfluity abounds; the four rivers in the garden of Eden expand to six. In this context of superabundance, the human intellect fails to grasp wisdom’s secrets. Given the scope of wisdom’s self-proclamation, the precise antecedent of “all this” in Sirach 24:23 as it applies to the revelation to Moses at Sinai is not altogether clear.

What exactly was the place of law in Sirach? Joseph Marböck (1976:1–21) has noted that Ben Sira never makes torah the direct topic of a poem or larger pericope. Instead, it appears as a summary of a wisdom hymn (Sir. 15:1 and 24:23), part of a sage’s activity (Sir. 19:20; 39:1–11), or part of God’s ordering of the cosmos at creation (Sir. 17:11–12). In Sirach, law has three fundamental meanings: (1) the norm and motive of ethical behavior; (2) the concrete expression of universal divine order; and (3) the revelation of divine mandates to Moses at Sinai. Thus law can lead to wisdom (Sir. 15:1), which cannot exist apart from instruction (Sir. 19:20–30), and can only be understood in the context of universal creation (Sir. 1:1–10; 24:1–6).

Law is legitimated and interpreted in the horizon of wisdom rather than the other way around (Otto 1994: 117–174). Actual concrete expressions of the law are rare in Sirach. Exceptions include the duty to honor parents (Sir. 3:1–9), to bring the first fruits to the priests (Sir. 7:31), to love one’s neighbor (Sir. 19:17), to be faithful to a spouse (Sir. 23:23), and to lend money to a neighbor (Sir. 29:1). Typical laws such as observance of the Sabbath, regulations about food and purity, and polemic against idols do not appear. For Ben Sira, wisdom is cosmic law that permeates both history and all of creation. In short, it was the sage’s answer to Stoicism (Marböck 1976).

The vocabulary for law in Sirach is extensive (torah, miswah, mispat, huq, dabar yahweh; nomos entole, krima, logos). Eckhard J. Schnabel (1985) thinks that 53 or 56 uses refer to the law of Moses and that in about twenty passages Ben Sira urges readers to keep the law or cautions against breaking it. Conceding that legal terms also refer to cosmic order, Schnabel offers a broad definition of law in Sirach. It was the norm of moral behavior, the source of wisdom, the measure of piety, the rule for the cult and jurisprudence, and the foundation of instruction. This comprehensive definition of the words for law, together with the concession about the role of cosmic order, weaken Schnabel’s argument for an internal Jewish debate as the basis for Ben Sira’s attitude. More probable is Stoic influence as seen in his use of the formula, “He is the All,” and in natural polarities as the means of justifying God in the light of rampant evil.

It is possible that the text of Sirach has been expanded at two places to emphasize law in its narrow sense. In Sirach 1:5 the unity of word, wisdom, and law is highlighted as follows: “The source of wisdom is God’s word in the highest heaven, and her ways are the eternal commandments.” In Sirach 19:19 the commandments are said to bestow eternal life on those who please God, a view entirely at odds with Ben Sira’s conviction that death brought extinction. In context, law of life means no more than the eternal decree that all living things must die (Sir. 14:17; 17:11).

Furthermore, when Ben Sira uses the verb hagah (to meditate) with an object other than hokmah (wisdom), the parallel stich has yirat ‘elyon (fear of God, Sir. 6:37). The noun miswot (statutes) is flanked by sapiential terminology just like Psalms 119:99 (“I have more understanding than all my instructors, for your testimonies are my meditation”). The other object of hagah is the more intriguing, for it concerns the unknown and unknowable, secrets that entice agile minds (Sir. 39:7), Ben Sira’s caution against venturesome intellectual pursuits notwithstanding (Sir. 3:21).

The statement in Sirach 33:3b that the torah is as reliable as inquiry by priestly oneiromancy (the casting of the sacred dice, Urim and Tumim) reverses things from the expected. Should torah not be the standard by which everything is measured? That would seem to be the case if Ben Sira put so much store in law. His comment only makes sense if a comparison is being made between divine instruction (torah) and God’s response to priestly manipulation of sacred lots.


18.5 Wisdom of Solomon and Sapiential Texts from Qumran

As noted above, the author of Wisdom of Solomon is the first to articulate the principle that custom became law over time (Wis. 14:16). He also reiterated the claim that Israel’s contribution to the world was the imperishable light of the law (Wis. 18:4). Neither of these observations led to any emphasis on law despite the incorporation of sacred narrative into his teachings. Here and there he mentions law, but his focus remains on the role of wisdom in the story of Israel and especially in the daily life of the fictive author Solomon who claims to have chosen wisdom as his bride. The actual identity of this gifted writer is not known, but it is thought that he lived in Alexandria in the late first century bce, possibly as late as the first half of the first century ce. Like Ben Sira, this Solomonic persona is drunk with wisdom, although his version of knowledge is thoroughly Greek. He even names the four cardinal virtues (Wis. 8:7) and outlines the educational curriculum of his day (Wis. 7:15–22).

According to Wisdom 2:11, might functions as law for wicked individuals who are depicted as if under the sway of Qoheleth’s teachings about enjoying the pleasures of the moment, although they have misunderstood him at crucial points. Qoheleth never advocated violence. Wisdom 6:18 puts law in a subservient position to wisdom, the putative possessor of her own laws. Misfortune is said to serve an important function by reminding people of laws (Wis. 16:11). In Wisdom 18:9 Israelites are praised for having agreed gladly to accept the divine law, a view that is far less self-serving (and humorous) than the later rabbinic narrative of how God offered the law to all nations but was rebuffed because it would curtail their enjoyment of adultery, theft, idolatry, and so forth. In short, they argued, only Israel was willing to forego such pleasures that come from breaking the law.

For this author, law was derived from a cosmic principle just as some Stoic philosophers believed. They taught that the gods established a balance between good and evil, one enforced by nature. The author of Wisdom of Solomon viewed the events of the exodus in light of this understanding of the universe. His midrash on the biblical story of the exodus contrasts YHWH’s benevolent treatment of the oppressed ancestors of the Jews with the malevolent acts aimed at the Egyptian oppressive regime. His main point was that elements of nature such as water, fire, and insects affected Jews favorably and Egyptians unfavorably. Throughout this discourse, however, he endeavors to depict YHWH as merciful, a divine attribute that first appears in wisdom texts with Sirach. Divine mercy is hardly warranted in a society that believes, as did the sages responsible for the book of Proverbs, in an operative principle of act and consequence. Neither the author of the book of Job nor Qoheleth accepted this theory. More disturbing, in the eyes of some, they did not think God looked with favor on human beings.

Law does not occupy a prominent position in the sapiential texts from Qumran. In one text (4Q 525), wisdom and the law of the Most High occur in parallel stichs, but the context indicates that the entire beatitude concerns wisdom. That is also true of the wisdom poems, even when the events of the exodus are narrated. For example, 4QSapiential Work (4Q 185) exhorts readers to draw wisdom from the great power of God and to remember the miracles he performed in Egypt. It also asserts that God has given wisdom to Israel. A single theme reverberates through the sapiential texts: “Consider the mystery of existence … day and night meditate on this mystery.” In short, for these authors, knowledge seems to have been the chief gift bestowed on the Jewish people by their God. They do not shy away from stressing its erotic aspects that are already attested in Proverbs, Sirach, and Wisdom of Solomon.

Court legends about Daniel are sometimes considered wisdom. These tales are based on the ancient hero Danel from a Ugaritic text who along with Noah is mentioned in the book of Ezekiel. Like the story of Joseph, these short stories concern dreams which have to be interpreted by individuals with the aid of YHWH. In the case of Daniel, they treat special dietary restrictions found in biblical law. The distinctive feature of these tales, divine disclosure of secrets beyond human ken, belongs to apocalyptic, not wisdom. The wisdom exhibited by Daniel and Joseph has nothing to do with ancient oneiromancy, familiar from Mesopotamian wisdom literature.

This survey of research on law in the wisdom tradition has indicated several areas in need of further reflection. First, to what extent did Greek versions of Sirach expand the place of law beyond Ben Sira’s own teaching? Second, how did Ben Sira reconcile belief in law as divine disclosure through Moses with the Stoic conviction, which he accepted, that law was a cosmic principle detectable by human reason alone? Third, given the primacy of law in Yehud after Ezra, what hidden factor led the sages to subordinate law to wisdom? Fourth, does Ben Sira’s observation about the reliability of sacred lots add further support to the assumption, based on his elevation of Aaron over Moses and his glowing tribute to Simon II, that he succumbed to priestly influence? Fifth, what historical circumstances gave rise to mercy eclipsing the principle of act/consequence in Sirach and Wisdom of Solomon?


18.6 Conclusion

Wisdom and law originated in Israel’s tribal culture as two sides of a coin that over time created what may be called ethos and case law. The earliest sapiential tradition, like its parallel in Egypt and Mesopotamia, was cosmopolitan in the sense that it contained no content that was applicable to a specific ethnicity or nation. Proverbs, Job, and Ecclesiastes are therefore virtually silent about biblical law. A decisive shift takes place in the second century when Ben Sira includes data from Israel’s “sacred narrative” in his teachings. The Alexandrian Wisdom of Solomon continues this trend. Still, the task of evaluating the sapiential relationship to law is complicated by the various nuances of the usual term for law, torah. They are the canonical sense of torah as the descriptor for the first five books of the Hebrew Bible; the early sapiential sense of torah as parental or scribal teaching; and the technical sense of torah as individual mandates that were believed to have come from the deity. The majority of uses in the wisdom corpus is the teaching, either parental or sapiential, and the fewest uses are those about specific commandments. Perhaps under the influence of Ezra, several references indicate the Mosaic canon.
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The Legacy of the Ancient Near East Context of Biblical Law






Chapter 19

Ancient Near Eastern Law Collections and Legal Forms and Institutions


Aaron Skaist





Comparative studies between biblical law and the ancient Near Eastern collections of laws began after the publication of the Laws of Hammurabi (LH) in 1902. Since then, a number of other law collections were discovered in southern Mesopotamia, Anatolia, and Assyria. In Mesopotamia, a number of texts in the Sumerian and Akkadian languages were discovered. In the Sumerian language we have Laws of Ur-Nammu (LU) c. 2100 bce; Laws of Lipit-Ishtar (LI) c. 1930 bce; Laws of X c. 2050–1800 bce; Laws about Rented Oxen c. 1800 bce; as well as what is called Sumerian Law Exercise tablet c. 1800 bce. Some of these texts are partially broken. The most famous law collection in the Akkadian language is the Laws of Hammurabi c. 1750 bce. Other law collections in that language include the Laws of Eshnunna (LE) c. 1780 bce; laws on tablets from approximately 1100 bce found further to the north in Assyria; and a collection of laws in the Hittite language c. 1650–1500 bce found west of Mesopotamia, in Anatolia (Hallo and Younger 1997–2003; Hoffner 1997; Kitchen and Lawrence 2012; Roth 1997).

To date, most of the comparative studies between biblical and ancient Near Eastern laws have focused primarily on the Laws of Hammurabi versus the Covenant Code (Exod. 20:23–23:33). One reason is that the Laws of Hammurabi constitute the largest collection of laws found in the ancient Near East. Also, there is evidence that these laws were known beyond the boundaries of Old Babylonia centuries later in Assyria and Babylonia and as late as the Achaemenid period c. 450 bce. In addition, certain laws in the Covenant Code have been perceived as identical to various laws included in the Laws of Hammurabi (Barmash 2005; Greengus 2011; Paul 1970; Westbrook 2003; Wright 2009).

A number of chronological schemes that affect such a study have been proposed for the Old Babylonian period. The Laws of Hammurabi were promulgated, depending on the particular chronological scheme adopted, sometime during the 150 years between 1800 and 1650 bce. There has also been much discussion regarding when the Covenant Code was promulgated, with dates ranging from 1000 bce to 450 bce. Thus there seems to be a gap of at least seven hundred years between the law codes being compared. Moreover, the geographic distance between the Mesopotamian law collections and the Covenant Code comprises several hundred miles. Furthermore, one must bear in mind that Mesopotamia was a highly urbanized society in the second millennium whereas Israel, in its early period, was basically an agricultural tribal society. The question of the date of the Covenant Code, the geographic distance, and the cultural differences are relevant when considering the mode by which the Mesopotamian influence could have reached Israel: was it by oral transmission or by studying a text?

As for the other legal collections, there is no evidence that they were known outside their geographical location, or at a later time. This is significant, for example, with regard to the contention that the law of the goring ox who injured another ox, found in Exodus 21:35–36, appears to be a translation of 53 of the Laws of Eshnunna. Yet all of the exemplars of the Laws of Eshnunna are limited in time to the early Old Babylonian period, and limited geographically to the Kingdom of Eshnunna which was located East of the Tigris River along the Diyala River. Likewise, there are similarities between Exodus 21: 22–23 and Middle Assyrian Laws tablet A 50, 52; and between Exodus 22: 15–16 and Middle Assyrian Laws tablet A 55–56. Yet there is no evidence that the Middle Assyrian Laws (MAL) were known outside their geographical space and time. Similarly, comparisons with Hittite laws must take into consideration that there is no evidence that the Hittite laws were known outside Anatolia.

Therefore in order to discern any link to the Laws of Hammurabi, scholars have resorted to comparing the Covenant Code with ancient Mesopotamian legal collections by looking for literary dependencies. First, it is helpful to enumerate biblical laws and cuneiform laws that treat the same topic.


19.1 Biblical laws and Cuneiform Laws Treating the Same Topic


The different viewpoints regarding the relationship between the Covenant Code and the Laws of Hammurabi can be subsumed into four categories.


Table 19.1



	Covenant Code
	Topic
	Cuneiform law



	Exod. 21:2–11
	Indenture
	LH 117, 119 (cf. 118, 175)



	Exod. 21:10–11
	Second wife + support
	LH 148–149, 178



	Exod. 21:12–14
	Intentional death by striking
	LH (206) 207



	Exod. 21:15, 17
	Child rebellion
	LH 192–193, 195



	Exod. 21:18–19
	Injuries during fight
	LH 206–208



	Exod. 21:20–21
	Negligent homicide of member of lower class
	LH 208 (cf. 196–205, 209–223)



	Exod. 21:22–23
	Injuries to pregnant woman
	LH 209–214



	Exod. 21:23–27
	Talion laws; injury to slave
	LH 196–205, 229–240



	Exod. 21.28–32
	Goring ox injures person
	LH 250–252



	Exod. 21.33–34
	Injuries due to negligence
	LH 229–240 (cf. 125)



	Exod. 21: 35–36
	Ox gores another ox
	LE 53



	Exod. 21.37 + 22.2b-3
	Animal theft
	LH 253–265



	Exod. 22:4
	Illegal grazing
	HL 107



	Exod. 22:5
	Fire consuming neighbor’s grain
	HL 105–106



	Exod. 22.6–8
	Safekeeping of animals
	LH 265-266 (cf. 120, 124–125)



	Exod. 22.9–12
	Injury and death of animals
	LH 266–267



	Exod. 22:15–16
	Seduction of unmarried woman
	MAL 56






1. The first viewpoint is that there is no connection between the Laws of Hammurabi and the Covenant Code; each developed independently of the other. There are three arguments presented by those who favor this view. First, two legal systems that were never in contact with each other may propose similar solutions to the same problem. Second, the great differences between the political, social, and economic structures of the two societies render it highly unlikely that even if the Israelites borrowed some technical terms from the Laws of Hammurabi, they also borrowed the content of the laws. Third, biblical law is considered to be quite primitive; consequently it is not likely to have borrowed laws from a more advanced society.

On the other hand, although the first argument may be valid when comparing law collections of areas that could not have come into contact, Israel does lie in the same geographic region and at some point in its history was in contact with Mesopotamia. Also, the difference between the structures of the two societies does not make it incredible that a law was borrowed because it may have solved a problem in Israelite law. Moreover, the argument regarding a primitive versus an advanced society is essentially a value judgment, not an objective one. It has been suggested that though the laws of Exodus are original to Israel, their mode of casuistic formulation was borrowed from Mesopotamia. It is not clear, however, why only certain laws were formulated casuistically and not others.

Many of the scholars who argued that there was no connection between the Covenant Code and Laws of Hammurabi wrote prior to the publication of the Laws of Eshnunna paragraph 53 which is identical to Exodus 21: 35–36. It has been contended that this legal collection was intended only for the kingdom of Eshnunna and could not have influenced the Covenant Code. True, this provision is not found in the Laws of Hammurabi, but the instance of one ox goring another ox is not unknown in societies that use oxen as a beast of burden. Thus even those areas outside Eshnunna would have some rule on the subject. One need not consider the Laws of Eshnunna a creative invention of the lawgiver of Eshnunna. Inasmuch as paragraphs 55–56 of Laws of Eshnunna are identical with the laws 250–251 of Hammurabi, it is possible that Lower Mesopotamia had a rule similar to that in Eshnunna 53–54. The Laws of Hammurabi are not a compendium of all ancient Mesopotamian laws. The penalty of an ox that gores for the first time is half the damage as provided in Laws of Eshnunna; this is not found in any law outside the Covenant Code and Laws of Eshnunna. Moreover, the casuistic method of expression in many of the laws may indicate some connection.


2. A second viewpoint is based on the assumption that both collections derive from a common cultural environment. There are those scholars who maintain that Laws of Hammurabi and the Covenant Code are linked in that they shared a common source. Some suggest that the use of the Akkadian language as the language of diplomacy in Canaan as well as the language of legal documents in Bronze Age in Syria resulted in the knowledge of Mesopotamian law in the West. According to this view, the Covenant Code is not actually linked to any specific legal collection; rather, it is considered to be part of a shared legal tradition that was common to all peoples in the ancient Near East. This tradition is expressed in the rules, institutions, and practices of the various ethnic groups of the ancient Near East. This does not mean that the laws of individual societies did not differ, but that these differences were related to details and not to general principles of law—thus, for example, laws on striking pregnant women who miscarry as a result of the blow. Such laws are found in many law codes, e.g. Exodus 21:22–25; Laws of Hammurabi 209–214; Hittite Laws (HL) 17–18; Middle Assyrian Laws tablet A 50–51. The penalties proposed in the individual laws differ (Barmash 2005 Greengus 2011; Paul 1970).

In recent years two fragments of laws composed using the casuistic mode of composition in the Akkadian language were discovered at Hazor in Northern Israel. The texts date from the Old Babylonian period/Middle Bronze age, i.e. the first half of the second millennium bce. The fragments treat laws relating to the hire of slaves by a third party and the compensation to be paid to the slave’s owner in case the slave is injured. The injuries recorded are damages to an eye, biting off a nose, and knocking out a tooth. The text is reminiscent of Law of Hammurabi 199 but not identical with it. It reads “If he (an awelum) should damage the eye of the slave of a man, break the bone of the slave of a man, he shall pay one half of his (the slave’s) value.”

Compensation for injury to a slave is found in other legal collections. Hittite Laws 8 provides compensation if someone damages the eye or knocks out the tooth of a slave. Hittite Laws 14 provides for compensation if someone bites off the nose of a slave. Likewise, according to Hittite Laws 16: if someone tears off the ear of a slave, he is to pay compensation. Though the text from Hazor is highly suggestive, one should be very careful when drawing conclusions from a single text.


3. The third viewpoint is that the use of the Akkadian language as the language of diplomacy in Canaan as well as the language of legal documents during the Bronze Age in Syria resulted in the knowledge of Mesopotamian law in the West and, therefore, there is an indirect literary dependency. This takes into account that precedents for laws in the Covenant Code are found in legal documents discovered at various sites in Syria. Furthermore, they take into account that laws found in the Hittite Laws, in the Middle Assyrian Laws, as well as in the Laws of Hammurabi may well be antecedents of the Covenant Code (Barmash 2005; Greengus 2011; Paul 1970).


4. The fourth category is comprised of scholars who maintain that the Covenant Code was borrowed from or influenced directly by the Laws of Hammurabi. This view is based on two premises. One premise is that the sequence of laws in the Covenant Code follows the sequence of laws in the Laws of Hammurabi; the other premise is that there are specific correlations between individual laws of the Covenant Code and the Laws of Hammurabi (Wright 2009).

In order for the comparison of the texts to be valid, however, one must base it on objective criteria. The following four criteria have been suggested as fulfilling this need: (1) it is a translation or close paraphrase; (2) its textual organization, that is, the texts being compared have the same content in common in the same sequence, which makes it more likely that there was a link; (3) the texts have more than one item in common; and (4) the element in common in the two texts occurs in the borrowing text even though it is irrelevant to the borrowing text, which makes the likelihood of dependence of the later text on the earlier text more plausible.

Besides the objective criteria, one must describe when and how a transfer took place. Was it a direct borrowing, indirect contact, or some other connection? Thus when trying to determine when two groups came into contact, it is necessary to take into account the time as well as the social and physical settings of the borrowers versus those of the possible original source. Finally, one must take into consideration that any borrowing is filtered by the world view of the borrowing culture.

In order to clarify how to evaluate a comparison, two laws that are almost identical in the Covenant Code and in the Laws of Hammurabi will be examined. Can the casuistic laws of the Covenant Code be considered translations or a paraphrase of the Laws of Hammurabi? The first law that will be examined deals with the case of the goring ox; the second one, with striking a pregnant woman and causing her to miscarry. Other law collections of the ancient Near East will also be mentioned where relevant.


19.2 Laws of Hammurabi

250 If an ox gores to death a man while it is passing through the streets, that case has no basis for a claim. 251 If a man’s ox is a known gorer, and the authorities of his city quarter notify him that it is a known gorer, but he does not blunt(?) its horns or control his ox, and that ox gores to death a member of the awelu-class, he (the owner) shall give 30 shekels of silver. 252 If it is a man’s slave (who is fatally gored), he shall give 20 shekels of silver.


19.3 Exodus 21

28 When an ox gores a man or a woman to death, the ox shall be stoned, and its flesh shall not be eaten; but the owner of the ox shall be clear. 29 But if the ox has been accustomed to gore in the past, and its owner has been warned but has not kept it in, and it kills a man or a woman, the ox shall be stoned, and its owner also shall be put to death. 30 If a ransom is laid on him, then he shall give for the redemption of his life whatever is laid upon him. 31 If it gores a man’s son or daughter, he shall be dealt with according to this same rule. 32 If the ox gores a slave, male or female, the owner shall give to their master thirty shekels of silver, and the ox shall be stoned. 35 When one man’s ox hurts the ox of his neighbour, so that it dies, then they shall sell the live ox and divide the price of it; and the dead beast also they shall divide. 36 Or if it is known that the ox has been accustomed to gore in the past, as its owner has not kept it in, he shall pay an ox for an ox, and the dead beast shall be his.


19.4 Laws of Eshnunna

53 If an ox gores another ox and thus causes its death, the two ox-owners shall divide the value of the living ox and the carcass of the dead ox. 54 If an ox is a gorer and the ward authorities so notify its owner, but he fails to keep his ox in check and it gores a man and thus causes his death, the owner of the ox shall weigh and deliver 40 shekels of silver. 55 If it gores a slave and thus causes his death, he shall weigh and deliver 15 shekels of silver.

The laws pertaining to the goring ox in the Laws of Hammurabi are considered to be the closest laws to those of the Covenant Code. When one compares the component elements of the two legal collections however, one must also pay attention to their differences.

The law of Exodus 21:28 deals with the same case as Laws of Hammurabi 250: an ox gores a person to death. The Law of Hammurabi specifies that the event took place “while it is passing through the streets,” and provides that there is no compensation for the death of the individual. It does not state what should be done to the ox. The law in Exodus apparently does not mention where the individual was gored and killed; nevertheless, it clears the owner of the ox. However, it provides that the ox is to be stoned, and its flesh is not to be eaten.

The Laws of Hammurabi 250–251 as well as the Laws of Eshnunna 54–55 treat the case of a habitual gorer—whose owner was warned but failed to guard his ox or blunt its horns—that kills a person. The owner of the ox is to pay compensation depending on the status of the dead person: for an awelu, forty shekels; for a slave, twenty shekels. Though not mentioned in the law, the compensation for the dead awelu is ostensibly paid to the family of the dead person. The compensation for the slave no doubt is to be paid to the owner of the slave. It seems as if the Mesoptamians saw this case as part of the civil law for damages, thus providing only compensation, not the death penalty. What is to be done to the ox is not mentioned.

The laws of Exodus 28–32 treat the same case but differ as to the penalty. In Exodus the owner of the ox is to be put to death, but he may pay a ransom and thus avoid the death penalty. The Covenant Code considers the situation to be akin to murder and so provides for the death penalty for the owner as an accessory to murder since he did not take the necessary precautions. As the owner of the ox did not actually kill the deceased, the owner of the ox may pay a ransom and escape the death penalty. The ox is to be stoned. If the ox gored a slave, then the owner is to be compensated with thirty shekels. Since the death of the slave appears to be an offense against property, compensation is in order. Nevertheless, the ox is to be stoned.

The Laws of Eshnunna paragraph 53 deals with the case of one ox goring another ox and killing it. This case is not found in the Laws of Hammurabi but does appear in the Covenant Code. The Laws of Eshnunna 53 is identical with Exodus 21:35. Indeed there are scholars who consider Exodus 21:35 a Hebrew translation of Eshnunna 53. In both law collections the two ox owners divide the price of the living ox and the value of the dead ox. In other words, the owner of the dead ox is compensated one-half of his loss. There is no mention of what is to be done to the goring ox. The law seems to be predicated on the fact that the values of the two oxen were the same. It is not clear what is to be done if one ox is much more valuable than the other. This particular penalty is not found anywhere outside the laws of the ancient Near East and Exodus 21.

Eshnunna 54–55 are identical with Laws of Hammurabi 251–252 in that both treat the case of a habitual gorer, whose owner was warned but failed to guard his ox who afterward killed a human being. The Laws of Eshnunna and the Laws of Hammurabi provide for financial compensation though the exact sums differ.

It was noted above that there is no evidence that the Laws of Eshnunna were known outside Eshnunna. Moreover, considering the distance geographically and chronologically between the Laws of Eshnunna and the Covenant Code, it is difficult to envision direct contact between the two legal collections.

The second law that will be examined since it appears almost identically in the Covenant Code and in the Laws of Hammurabi pertains to a woman who is struck by a man and miscarries. But it is found elsewhere.


19.5 Laws of Lipit-Ishtar

Law d: If [a ] strikes the daughter of a man and causes her to lose her fetus, he shall weigh and deliver 30 shekels of silver. Law e: If she dies that male shall be killed. Law e; If a … the slave woman of a man and causes her to lose her fetus, he shall weigh and deliver 5 shekels of silver.

The same subject is treated in the Middle Assyrian laws:

Tablet A law 20: If a man strikes a woman of the a ’ilu class thereby causing her to abort the fetus and they prove the charges against him and find him guilty, he shall pay 9000 shekels of lead and they shall strike him 50 blows with rods: he shall perform the king’s service for one month.

Tablet A law 50: If a man strikes another man’s wife thereby causing her to abort her fetus …] a man’s wife[…] and they shall treat him as he treated her; he shall make full of a life for her fetus payment. And if that woman dies they shall kill that man; he shall make full payment of a life for her fetus. And if there is no son of that woman’s husband, and his wife whom he struck aborted her fetus, they shall kill the assailant for her fetus. If her fetus was a female he shall make full payment of a life only.

Tablet A law 51: If a man strikes another man’s wife who does not raise her child, causing her to abort her fetus, it is a punishable offense; he shall give 7200 shekels of lead.

The topic also appears in Hittite Laws:

Law 17: If anyone causes a free woman to miscarry, [if] it is her tenth month he shall pay 10 shekels of silver, if it is her fifth month, he shall pay 5 shekels of silver. He shall look to his house for it.

The later version of the Hittite Laws reads: If anyone causes a free woman to miscarry, He shall pay 20 shekels of silver.

Law 18: If anyone causes a slave woman to miscarry, if it is her tenth month he shall pay 5 shekels of silver.

The later version of the Hittite Laws reads: If anyone causes a slave woman to miscarry, he shall pay 10 shekels of silver.


19.6 Laws of Hammurabi

209 If an awelu strikes the daughter of a man and thereby causes her to miscarry her fetus, he shall weigh and deliver 10 shekels of silver for her fetus. 210 If that woman should die, they shall kill his daughter. 211 If he should cause a woman of the commoner-class to miscarry her fetus by the beating, he shall weigh and deliver 5 shekels of silver. 212 If that woman should die, he shall weigh and deliver 30 shekels of silver. 213 If he strikes an awelu’s slave woman and thereby causes her to miscarry her fetus, he shall weigh and deliver 2 shekels of silver. 214 If that slave woman should die, he shall weigh and deliver 20 shekels of silver.


19.7 Exodus 21

22 When men fight, and one of them pushes a pregnant woman and a miscarriage results, but no other damage ensues, the one responsible shall be fined according as the woman’s husband may exact from him, the payment to be based on reckoning. 23 But if other damage ensues, the penalty shall be life for life, 24 eye for eye, tooth for tooth, hand for hand, foot for foot, 25 burn for bum, wound for wound, bruise for bruise. 26 When a man strikes the eye of his slave, male or female and destroys it, he shall let him go free on account of his eye. 27 If he knocks out the tooth of his slave male or female he shall let him go free on account of his tooth.

The Law of Lipit-Ishtar and the Law of Hammurabi are almost identical. They both deal with a man striking the daughter of a man. Both legal collections provide that if she aborts the fetus the man pays a financial penalty. If the woman dies, then the assailant is to be killed. If the assailant causes a slave woman to abort the fetus, he is to pay a financial penalty. The Laws of Hammurabi adds three cases; abortion by a woman of the commoner class and abortion by a slave woman and the death of a slave woman. In all three cases, the assailant suffers a financial penalty.

The Hittite Laws is limited to the miscarriage of the fetus whether of a free woman or of a slave woman. In both instances there is a monetary penalty. There is no provision for the death of the woman.

The Middle Assyrian Laws paragraph 50 opens with the case of the abortion of the fetus alone. Unfortunately, the break in the tablet has led to various interpretations of the penalty. The law continues that if the woman dies, the assailant is to be killed and must also pay for the aborted fetus. This double penalty is limited to the Middle Assyrian Laws.

The Middle Assyrian Laws also records situations that are not noted in the other ancient legal corpora. For example: if the husband of the woman who miscarried had no sons, then the assailant is to be killed. The penalty applies even if the woman does not die but only suffers a miscarriage. However, if the aborted child was a female, “he shall make full payment of a life only,” a much lesser penalty.

The Laws of Hammurabi and the Covenant Code as well as the other legal collections treat the case of a miscarriage resulting from a blow the woman received. In all the cases the assailant receives a financial penalty. If the woman dies, however, the assailant is to be killed. The Covenant Code differs from the other laws in that it treats not only the instance of death of the woman but also the possibility that the woman suffers an injury. The Covenant Code provides for talionic penalty not only for the death of the woman but also for injuries.

Now the Laws of Hammurabi paragraphs 196–201 record penalties for inflicting certain injuries. There are different penalties according to the class of society of the involved parties: the awelu, the commoner, and the slave. The law of talion applies only in the case of one awelu injuring another awelu. An awelu who injures a commoner or a slave is subject to a fine. It is very likely that such a law would also apply in the case of injury to a pregnant woman. The Covenant Code makes no such distinction.

Another difference between the Laws of Hammurabi and the Covenant Code is the penalty provided in case of the death of the woman who miscarried. According to the Law of Hammurabi the daughter of the killer is to be killed. According to the Covenant Code the law of talion is to be applied. In other words, the man who struck the woman is to be killed. It would appear that the Covenant Code opposes the idea of vicarious penalties. It has been suggested that the apparent odd insertion of the rule—if the ox gores and kills a man’s son or daughter, he (the owner of the ox) shall be dealt with according to the same manner as killing an adult—is another argument against vicarious punishment, and in this it differs from the Laws of Hammurabi.

Actually, then, neither of the two examples shown can be considered a translation of the Laws of Hammurabi by the Covenant Code. Although the protases are quite similar, they are not identical; and the apodoses which contain the penalties are different. A logical conclusion is that the penalties appearing in the Covenant Code reflect Israelite conceptions (Barmash 2005).

Indeed, there is no law of the Covenant Code that may be considered a complete translation of one of the Laws of Hammurabi. True, some of them deal with the same subject that is found in the Laws of Hammurabi, but others—though considered by some to be related—do not in any way show a connection with the Laws of Hammurabi. For example, Exodus 21: 33–34 is compared to Laws of Hammurabi 229–240 since both of them treat negligence. However, the example of negligence in the Covenant Code deals with someone opening a pit and not covering it, after which an animal falls into the pit and suffers an injury.

A comparable example in the Laws of Hammurabi concerns a builder who builds a house which collapses and causes the death of the householder; the builder is to be killed. If the son of the householder is killed, then the son of the builder is to be killed. The rule of vicarious punishment is the same as in the case of the goring ox. No such penalty is to be found in the Covenant Code. Indeed, Exodus 21:31 specifically provides that if the son or daughter of a man is gored to death the previous rules are to be applied. Another example of negligence in the Laws of Hammurabi is that of a boatman who is negligent and causes damage to the boat or to the goods on the boat. The boatman is required to pay compensation.

Another problematic identification of the Covenant Code is the law in Exodus 21:2–6 which, according to a number of scholars, treats the acquisition of a debt slave. As such it is compared with Laws of Hammurabi 117–118 which deals with the acquisition of a debt slave. The biblical law, however, does not mention this fact. Moreover, the biblical law is composed from the standpoint of the creditor who purchases the slave (if this is in fact the case of a debt slave), whereas Law 117 is composed from the standpoint of the debtor who transfers his wife as a debt slave. Furthermore, the biblical law states that if the master provides the slave with a wife who apparently is a slave herself, when the husband is freed at the completion of his term of service she remains with her master. Law 117 does not deal with such a situation.

In fact, law 4 of the Laws of Ur-Nammu is much closer to biblical law. Law 4 of Ur-Nammu reads: “If a male slave marries a female slave, his beloved, and that male slave is given his freedom, she will not leave the house.” The Laws of Ur-Nammu does not mention the reason why the male slave is freed; nor do it indicate that the freed slave was a debt slave.


19.8 Do the Laws of the Covenant Code Follow the Sequence of the Laws of Hammurabi?


The alleged sequence of laws in the Covenant Code and Laws of Hammurabi is as follows:


Table 19.2



	Exod. 21:18–19 Injuries during fight—no death.
	LH 206–208 Injuries and death due to blow.



	Exod. 21:20–21 Death of slaves by master.
	LH 208 Negligent homicide of member of lower class slave.



	Exod. 21:22–23 Injuries to pregnant woman causing miscarriage and/or death of woman.
	LH 209–215



	Exod. 21:24–25 Talion punishment
	LH 196–197



	Exod. 21:26–27 Injuries to slave by master.
	LH 199 Injuries to slave not by master.



	Exod. 21:28–32 Goring ox injures or kills person.
	LH 250–252



	Exod. 21:33–34 Man leaves opens pit uncovered and animal falls in; animal suffers damages or is killed. Injuries to property due to negligence.
	LH 229–232 Builder is negligent, house collapses and kills either householder, his son or his slave.

LH 235–237 Boatman builds or rents a boat and is negligent (only property damage).




	Exod. 21:37 + 22.2b-3Laws pertaining to theft.
	LH 253–256 Theft by person hired to cultivate field.



	Exod. 22:6–12 Safekeeping of animals.
	LH 265–266 (cf. 120, 124–125)



	Exod. 22:13–14 Borrowing or rental of animal; damages to animal.
	LH 242–249





It should be noted that some of the laws of the Covenant Code that have parallels in the Laws of Hammurabi may be categorized broadly. Thus Exodus 21:18–27 deals with bodily injuries to humans only; Exodus 21:28–36, with negligence resulting in bodily injury to humans and animals; Exodus 21:37–22:14 treats property laws such as theft, damages to a neighbor’s property, and safekeeping the property of another person.

Exodus 21:28–32 that deals with goring ox is parallel to LH 250–252 the law of the goring ox. Exodus 21:33–34 which deals with negligence is parallel to LH 229–237 which deals with negligence. However, in the Covenant Code the law of the goring ox precedes the law pertaining to negligence whereas in the Laws of Hammurabi the order is reversed: the law of negligence precedes the law of the goring ox.

Finally, Exodus 21:37–22:12, which contains property laws relating to theft and safekeeping of animals, is equated with LH 253–256 and LH 265–266. Now Exodus 22:13–14 which records laws pertaining to damages to borrowed or rented animals is parallel to LH 242–249. The order of the laws in Exodus is the reverse of that of Hammurabi where damages to borrowed or rented animals is recorded before the laws relating to theft and safekeeping of animals. Accordingly the Covenant Code laws do not follow the precise sequence of the Laws of Hammurabi (Wright 2009).

Literary dependence of one text on another text presupposes that the borrower and the source had direct contact with each other. When and where did the ancient Israelites have such contact with the Laws of Hammurabi? Two periods and places have been proposed that ostensibly fit the situation.


1. The Neo-Assyrian period, in particular the period after the exile of the Israelites c. 730 bce, has been proposed as a possible point of contact. There appears to be some evidence that the Assyrians fostered the acculturation of peoples they conquered, even setting up schools to teach cuneiform. It has been posited that a Judean scribe living in Assyria became familiar with cuneiform and composed a legal document including elements from the Laws of Hammurabi. However, the exiles were settled in regions far from the cultural centers of Assyria, namely, Nineveh and Calah. Then one must allow the settlers some time to adjust to their new circumstances and to become part of the intellectual elite of Assyria that had access to the Laws of Hammurabi. Consequently, the publication of the Covenant Code with the material borrowed from the Laws of Hammurabi had to take place a generation or even two after the exile. Also, how this code may have been transferred to Judea remains to be explained.

It is generally accepted that the book of Deuteronomy was published during the reign of Josiah c. 635 bce. It has also become accepted that the Covenant Code preceded Deuteronomy which contains a revision of certain laws of the Covenant Code. It does not seem very likely that the final draft of the Covenant Code occurred less than half a century before Deuteronomy.

An alternative suggestion is that it was not the exiles but possibly a Judean or Israelite scribe who had access to the Laws of Hammurabi as part of the process of acculturation sponsored by the Assyrians in subject territories that included Judah and Northern Israel already in the reign of Ahab c. 740 bce. Indeed a number of cuneiform texts from the Neo-Assyrian period, including legal documents composed according in the Assyrian style, have been discovered in Canaan. What must be considered, however, is that most of the evidence for acculturation to Assyrian norms—including the legal texts from Canaan—derive from areas annexed to Assyria, not from subject states that retained some semblance of independence.


2. Yet another suggestion concerning a point of contact is that Judeans exiled to Babylonia by Nabuchadnezzar became familiar with the Laws of Hammurabi and developed the Covenant Code. The Laws of Hammurabi served as a basis for a new law code designed to be a rule book for the Diaspora. According to this view, however, the Covenant Code was composed after Deuteronomy, a view that is not accepted by most scholars.

How then did the Judeans become acquainted with the Laws of Hammurabi? There is no evidence that the exiles had access to the Babylonian Academies. In point of fact the Babylonian intellectual elite was closed to foreigners. Moreover, only scribes with Akkadian names are known to have composed texts in Akkadian in the Neo-Babylonian period, whereas scribes with West Semitic names wrote only in Aramaic. Furthermore, the available evidence from this period describes the Judeans only as villagers or merchants.

There are a number of reasons why the Covenant Code could not have derived only from the Laws of Hammurabi. The rule regulating what is to be done when an ox gores another ox is not found in the Laws of Hammurabi; it is found only in the Laws of Eshnunna (LE 53). As noted above, there is no evidence that the Laws of Eshnunna were known outside the country of Eshnunna. The fact that the pertinent law in the Covenant Code (Exod. 21: 35) is an almost word-for-word translation of law 53 of the Laws of Eshnunna would indicate that the said law, if borrowed, reached Israel by some other route.

Likewise the law of seduction in Exodus 22:15–16 has no parallel in the Laws of Hammurabi. Its closest parallel is Middle Assyrian Laws A 56, and there is no evidence that the Middle Assyrian laws were known outside Assyria. Indeed, those who advocate the concept that the Laws of Hammurabi 17 served as the basis for the Covenant Code admit that other sources were also used, but they maintain that the Laws of Hammurabi served as the primary source.

Literary dependence of the Covenant Code on the text of the Laws of Hammurabi presupposes that the Israelites or the Judeans had direct contact with the text of the Laws of Hammurabi. The evidence for such contact is very slim. Even assuming that they did have direct knowledge, it remains to be explained why they borrowed certain laws and not others (Holtz 2014; Magdalene 2007; Tucker 1966; van Soldt 2010).
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Chapter 20

Ancient Near Eastern Treaties/Loyalty Oaths and Biblical Law


William S. Morrow





Literature on treaties and loyalty oaths in the ancient Near East and biblical texts is extensive. In this chapter discussion is limited to describing some important problems that continue to assert themselves in the study of treaty forms and language. They include:



1. The relationship between treaties and other forms of law

3. Treaty forms

4. Treaty ratification

5. Treaties and covenants with gods






20.1 The Relationship Between Treaties and Other Forms of Law

Scholars disagree about how to analyze relationships between written treaties and other legal forms including contracts, royal decrees, and collections of domestic law such as the Laws of Hammurabi (LH).

Legal science conventionally differentiates instruments of international law and domestic law. But ancient Near Eastern cultures did not use different terms to distinguish international treaties and domestic loyalty oaths; the classification is made by modern scholars. For example, Hittite treaties and instructions (Dienstanweisungen) use the same terminology. Both formed binding orders (Hittite root, išḫiul-) that come into force by oaths (Hittite root, lingai-) (Miller 2011: 193–194). Neo-Assyrian treaties and loyalty oaths are both designated as adê (SAA 2, XV). The biblical Hebrew word bĕrît, commonly translated as “covenant,” has a similar semantic range (Mendenhall and Herion 1992: 1:1179). Consequently, the term “treaty” will sometimes be used in this chapter as a comprehensive expression that embraces both domestic and international agreements guaranteed by oaths in the presence of gods.

Conceptually, the overlap between treaty and loyalty oath is connected to the way in which ancient states were thought to operate. The effective model was the idea of the household. Accordingly, everyone in a state was considered the slave/servant/subordinate of the lord of the household (Westbrook 2000: 29). Royal “householders” could enter into agreements with other monarchs as well as securing domestic loyalties.

The idea of the king as householder is useful in explaining why the apodictic law form (unconditional instructions usually formulated in the second person) appears in treaty contexts and in wisdom literature. Explanations for the origins of apodictic law have invoked the patriarchal family (e.g. Gerstenberger 1965) or royal instruction (e.g. Weinfeld 1973). But the recognition that ancient Near Eastern kingdoms operated on the household model makes this opposition more apparent than real.

Treaties resemble contracts in a number of ways. Typically, contracts name the parties affected and seals are attached. Fixing treaty tablets with dynastic and personal royal seals is attested in Assyria, Ḫatti, and Syria (McCarthy 1978: 123). Both kinds of documents contain stipulations and witnesses. Many ancient Near Eastern contracts were written down and deposited in archives, as were a number of treaties. In addition, contracts might be concluded with a ritual ceremony. This is common in Neo-Assyrian contexts, in which the agreement was clinched by a ceremony using water and oil (Radner 1997: 373–374). In this respect, treaties resembled “real contracts” in modern law (Korošec 1931: 25). A real contract requires something more than consent for it to become binding (Garner 2004: 347). Without the oath ceremony, the stipulations of the treaty had no force.

Despite these parallels, caution should be exercised in equating treaty and contract too closely. Ratification procedures distinguish treaties from other kinds of contracts. For example, they could involve sacrifices and elaborate dramatized curses. Moreover, the ritual power of the oath sets treaties apart from other kinds of contracts, because the gods were directly bound in the treaty relationship (Westbrook 2000: 37). In this respect, a contract is not the only rhetorical form analogous with a treaty. The status of the gods in treaty oaths points to a similarity between treaties and vows (Schenker 2000: 67–76). In a vow, the god is not simply a witness to a promise but an active partner in the relationship that the vow creates. Note, for example, the formal vow found in the Esarhaddon Succession Treaty (EST) (SAA 2, XLII).

The relationship between treaty texts and royal decrees has generated much discussion (see Weeks 2004: 31–32). One may certainly ask, how many treaties were really decrees imposed by the more powerful party (Korošec 1931: 18). But, in general, it is best to conceive of international treaties as negotiated settlements (Westbrook 2000: 40). For example, although the Neo-Assryian adê often gives the impression that it was imposed unilaterally by the Assyrian monarch, a number of adês manifest bilateral agreements in which Assyria also made concessions (SAA 2, XV–XVI). Readers need to be wary of taking Assyrian rhetoric too literally, when it depicts treaty relationships as imposed by fiat. A case in point is Esarhaddon’s treaty with the Baal of Tyre, presumably concluded after the latter capitulated to Assyria in 671 bce. Although it might appear that Esarhaddon was in a position to completely dictate terms to his (re-)subjugated vassal, the treaty bestows rights as well as obligations. While its Asian trade was restricted, Tyre’s independence as a mercantile power in the Mediterranean was not compromised (Katzenstein 1997: 267–276).

An overlap between the loyalty oath and royal decree is indicated by the Hittite evidence. Tudḫaliya I’s “Decree on Judicial Reform” contains a colophon that identifies it as an oath (Miller 2013: 140). This detail may indicate a difference between Hittite and Mesopotamian practice. Neo-Assyrian royal decrees contain no indications that they were received by oath.

The overlap between land grants, dynastic promises, and the treaty form has received considerable attention. Biblical scholars sometimes distinguish treaties from a “covenant of grant” (e.g. Mullen 1983; Weinfeld 1970) or a “charter” (Mendenhall and Herion 1992: 1:1188). This classification is made on the assumption that a sovereign could bind himself by an oath to grant his subject a special privilege. But appeal to Hittite examples is not convincing (McCarthy 1978, 88). Although Hittite treaties can affirm dynastic successions and territorial sovereignty (Korošec 1931: 52), the same form also regulates other aspects of political relationships.

The covenants made by YHWH with Abraham (e.g. Gen. 15) and David (e.g. 2 Sam. 7) resemble royal decrees or dynastic oracles more than treaty documents, although there is some overlap (McCarthy 1967). For example, Hittite royal decrees can use curses by way of enforcement (e.g. “Edict of Mursuli of Ḫatti concerning the Frontiers of Ugarit”; Beckman 1999: 31A). In the case of Neo-Assyrian decrees, a shared element is the theme of royal beneficence (see Weeks 2004: 50). A few royal grants were fixed with the seal of the god Aššur (as was the EST), suggesting that they were guaranteed by divine agency. There are also some similarities in the curse formulas of Neo-Assyrian treaty documents and votive gifts (SAA 12, XX).

The idea of a distinct genre of grants has also appealed to Babylonian kudurrus (Weinfeld 1970: 185). But, kudurru-monuments cannot be equated with treaty documents (Weeks 2004: 30–32). They are best described as “entitlement steles,” set up in temples to mark the acquisition of, or to affirm an entitlement to property, income or some other kind of prebend. Often they record witnesses. However, the lists of witnesses reveal a difference between kudurrus and treaty/loyalty oath texts. Divinities are not listed as witnesses on kudurrus (Slanski 2003: 149–182).

Kitchen and Lawrence’s compendium of ancient Near Eastern treaty documents (2012) perceives an overlap between treaties and legal collections. Unfortunately, Kitchen and Lawrence do not recognize the degree of conceptual continuity between treaties and loyalty oaths in the ancient world. Although they include all the adê documents from the first millennium, they do not treat second millennium treaty documents similarly. However, despite some obvious differences, Hittite loyalty oaths provide close typological parallels to Neo-Assyrian adê used to promote domestic allegiances (Miller 2013: 70).

Kitchen and Lawrence (2012: 3:4) claim that legal collections represent a domestic parallel to the instruments of international law. This claim must be rejected, however, on formal and syntactic grounds. In the matter of form, no collection of ancient Near Eastern law indicates that it was imposed on the population by oath. With respect to the function of curses, there is an apparent overlap in the case of LH. The treaty of Šamši-Adad V with Marduk-zakir-šumi of Babylon ends with a series of curses drawn from the end of LH. These curses are directed against “[whoever] sins [against this treaty and does] not carry out his duty” (SAA 2 1 obv. e. 15). The same curses in LH are directed not only toward the king who defaces the monument but also to the one who overturns and changes Hammurabi’s judgments and legal pronouncements (xlix 18–44). Nevertheless, it is incorrect to conclude on the basis of this overlap that the writers of LH considered their compositions as a kind of treaty text. They combined a pre-existing legal collection with the genre of building inscription (Hurowitz 1994: 14–15)—not the loyalty oath.

Syntactical considerations also distinguish treaties and law collections. Ancient Near Eastern law collections use a rigid syntax that only occasionally departs from third person, casuistic constructions. Treaties show greater freedom in terms of form and rhetorical constructions. In particular, they often use second person address in ways which have no parallel in collections of casuistic law (Morrow 1994).


20.2 The Concept of the “Vassal” Treaty

Generally speaking, treaties are divided into two broad classes. “Parity treaties” establish relationships between sovereign powers of equal status; “vassal treaties” establish relationships between powers of unequal social and political status (Westbrook 2000: 39). An alternative designation for international agreements that create relationships of servitude is “suzerainty treaties.”

Some scholars reject the terminology of “vassal treaty” as inappropriate to the ancient Near East (e.g. Holloway 2002: 99; Kestemont 1974: 52–53). Their reasoning is that the term “vassal” is literally applicable only to feudal relationships that characterize mediaeval Europe. A more difficult problem, however, is that vassal terminology obscures the fact that treaties can mark different degrees of subordination (see et al. 2006; McCarthy 1978: 44). The situation is also complicated by the recognition that treaties could create and regulate different kinds of international relationships (Lafont 2001: 292–293; SAA 2, XVI–XXI).

Kestemont (1974: 52–55) proposed that Hittite treaties created a forum of international cooperation between sovereigns, among whom the Hittite king acted as primus inter pares. In effect, he denied an operative distinction between parity and vassal treaties. His perspective has been refuted by McCarthy (1978: 38), but Kestemont properly noted complexities in the relationship between the Hittite king and other sovereigns which “vassalage” only partially describes. Beckman, for example, has noted that the Hittites created a type of treaty that mediated a relationship between that of parity and complete vassalage. It preserved the façade of independence for a former power while effectively shifting control to the Hittite crown (2003: 1:763).1

A significant difficulty in describing the nature of pacts between states is the lack of documentation for both parties. For example, extant treaties from the Early and Middle Bronze Age only record undertakings made by one party to the agreement. One must assume that there were parallel documents which listed the obligations accepted by each party (Eidem 2003: 1:750). This can make determinations about vassalage and parity difficult. Cases in point are the Old Assyrian treaties establishing a kāru (merchant colony), as attested in Kanesh (Kültepe), Ḫaḫḫum, and Apum (Till-Abnû). These can be read as unilateral treaties in which the Assyrians imposed conditions which preserved the autonomy of the merchant colony (McCarthy 1978: 35). Recent scholarship suggests, however, that the Assyrians were actually in a subordinate position to the local ruler (Eidem 2011: 326–327). But their subordination was not communicated in these commercial agreements. These documents, therefore, are not easily classified using the terminology of parity or vassalage.


20.3 Treaty Forms


The treaty form can be identified on the basis of shared content (stereotypical elements). If there is a common formula that unites treaty texts, its elements include naming the parties to the treaty, listing stipulations, and calling on the gods to curse those who fail to observe them (McCarthy 1978: 122). But it would an error to assume uniform development of this formula across the ancient Near East (Weeks 2004: 149).

Discussion of the history of treaty forms is somewhat hindered by the recognition that scribes could abbreviate treaty texts or allude to processes not fully described in the documents they wrote. For example, god-lists are missing in the Bronze Age treaties of Idrimi of Alalakh and Pilliya of Kizzuwatna; and the treaty between Sumu-numḫim and Ammi-dašur contains neither god-list nor curses. Nevertheless, the brevity of these texts does not mean that calling on the gods or curse formulas were not involved in their ratification.

Scholars have discussed the origins of the treaty form and its distribution since the discovery of the Hittite archives. For example, the idea of a Mesopotamian provenance was promoted by McCarthy (1978: 124–125) and Wiseman (1982: 311–312), while Tadmor (1982: 139) pointed to an origin in Western Asia. But Weeks (2004: 180–182) disputes the proposition that there is enough evidence to conclude that the treaty form and concept had a unitary origin. Another suggestion is that the more complex forms of the second millennium devolved into simpler documents in the Iron Age (Mendenhall and Herion 1992: 1:1182–1183). But this opinion was formulated without consideration of the Old Babylonian treaties from Mari and Tell Leilan.

The Middle Bronze Age treaties from Mari and Tell Leilan suggest the possibility that similar treaty forms were used in the Mesopotamian world throughout the second and first millennia. As with the Neo-Assyrian adê, the treaties from Mari and Tell Leilan begin by calling on the gods as witnesses; stipulations follow and the agreements end with curses. This form appears to be typical of the Old Babylonian period (Eidem 2011: 328–329). The form is harder to see in the case of extant adês, because the beginning of many of these texts has not been preserved.2 A variant appears in the Zakutu treaty (SAA 2 8), which consists of a preamble that names the parties to the agreement before proceeding to stipulations and curses. There are also Bronze Age precedents for this form, including treaties from Alalakh.

Some scholars propose that Hittite traditions manifest a normative form that characterized treaty protocols (e.g. Mendenhall and Herion 1992: 1:1180). Most of these documents follow the pattern described by Beckman (1999: 2–3). Regular elements include the preamble, historical introduction, treaty stipulations, calling on the gods by name, curses and blessings. Other elements appear more seldom, including the deposit clause, instructions to read the treaty aloud, human witnesses, and colophons. To some extent, these textual differences may be due to the fragmentary condition of the tablets (Christiansen and Devecchi 2013: 72).

It is not useful, however, to regard the Hittite treaties as exemplary of the ancient Near Eastern treaty form. Many of their elements can be found in Mesopotamian documents outside treaty contexts. These include historical preambles describing the beneficence of the ruler (e.g. Postgate 1969: 36–46) and alternations between blessings and curses (e.g. LH xlviii 95–li 91). The fact that these elements appear in Hittite treaties in combination with those more typical of the Mesopotamian treaty form speaks to the particularities of Hittite politics and foreign policy.

It is probably closer to the point to invoke the concept of a shared legal culture across the ancient Near East (Westbrook 2003: 4), in which certain concepts were widely used and diffused. These included the idea of the contract and that binding oaths and vows could be taken in the presence of the gods. Political circumstances and cultural variation allowed for the generation of different forms of treaty documents and protocols. In this respect, evidence often neglected by scholars interested in comparative study is the extensive attestation of treaties in the Greek and Roman worlds (Bengston 1975; Schmitt 1969).

Biblical texts allude to formal political relationships between states (e.g. 1 Sam. 11:1–4; 2 Sam. 10:19; 1 Kings 5:26; 2 Kings 16:7; 17:3–4) and loyalty oaths between Israel and its monarchs (e.g. in 2 Sam. 5:3 and 2 Kings 11:17). However, only a few passages contain citations or models of treaty texts (a disputed case appears in 1 Sam. 12, see McCarthy 1978). These can be divided into four groups:


1. Treaties of Abraham and Abimelek (Gen. 21:22–24, 25–33), Isaac and Abimelek (Gen. 26:26–31), and Laban and Jacob (Gen. 31:44–54). Kitchen and Lawrence (2012: 3:71–74) compare these with Old Babylonian treaty texts attested at Mari. They share a common form in which a call on divine witness(es) is followed by stipulations and curses or oath ratification ceremonies. But, as the discussion above suggested, these elements appear to be shared between first and second millennium treaties, making claims about dating difficult.


2. The treaties made at Sinai (Exod. 19–24) and on the plains of Moab (Deuteronomy). Neither are pure examples of the treaty form. The Sinai narrative reads more like a record of treaty-making than a treaty document. In the case of Deuteronomy, the canonical text shows signs of being an amalgam of the law book genre and the treaty. It has been debated which of these genres had priority in Ur-Deuteronomium. However, the syntax of its stipulations indicates that the treaty form had historical precedence (Morrow 2004: 113–114).

Scholarship has often perceived a close relationship between Deuteronomy and Hittite exemplars. But this viewpoint must reckon with evidence for the hybrid nature of deuteronomic treaty rhetoric. While details such as its historical prologues harken back to Hittite models, other features suggest knowledge of Neo-Assyrian patterns. For example, the idiom “to speak defection or rebellion” (dbr srh) in Deuteronomy 13:6 is equivalent to the Akkadian expression dabābu sarrāte, which describes the actions of rebellious treaty partners in Neo-Assyrian documents (Koch 2008: 160–161). Many scholars also find parallels between curses found in Deuteronomy 28:23–44 and Assyrian models (see Koch 2008: 209–244), although this consensus is challenged by Kitchen and Lawrence (2012: 3:230–232). Other documents amalgamating elements characteristic of second and first millennium treaties are attested in the Iron Age. Examples can be found in the treaty texts from Sefire (Morrow 2002: 87–89) and the agreement between Carthage and Philip V of Macedonia (Barré 1983: 101–102).

The covenants of Sinai and Moab stand out from international treaty documents because of the range of their stipulations, which address a variety of concerns in ritual and civil law. The genre that shows the closest analogy is the Hittite instruction (Weinfeld 1973). In the Hittite empire, various temple officials, military officers, and other personnel had their duties spelled out to them under oath. But even the Hittite instructions don’t combine all the contents found in biblical covenantal law. For example, they do not include collections of third person case law as found in stipulations contained in Exodus 21–23 or Deuteronomy 12–26. Evidently, there is a synthetic impulse in biblical covenantal law that sets it apart from ancient Near Eastern parallels.


3. Another case of hybridity occurs in Joshua 24:2–28. While it begins with a historical prologue (vv. 2–13), the treaty shows signs of being built on the model of a conveyance. The conveyance form is unusual in treaties. It has analogies, however, with Neo-Babylonian contracts and Aramaic contracts from Elephantine (Taggar-Cohen 2005: 36–42).


4. The text of a loyalty oath is found in Nehemiah 10:29–40. Portions of this text are written in the first person. The first person is prominent in loyalty oaths from the Late Bronze Age, including examples from the Hittite empire (Miller 2013) and Mari (Durand 1991). In the first millennium, besides many of the Neo-Assyrian adê, loyalty oaths are attested in Achaemenid Babylon (Weisberg 1967) and the Hellenistic world (Weinfeld 1976). Loyalty oaths typically differ from vassal treaties in the absence of elements such as the historical introduction, calling on the gods, and cursing and blessing formulas. This is due to the fact that their addressees were regarded as already bound to the monarch (Christiansen and Devecchi 2013: 72). Nehemiah 10 reflects this pattern.


20.4 Treaty Ratification

While many features could be discussed, here observations are limited to the meaning of the oath, the significance of written treaty documents, and the role of dramatized curses.

The legally binding action of treaty-making was the oath ceremony. It had a sacred character and took place before symbols of the gods (San Nicolò 1978: 308). There is dispute about how the oath-binding ceremony effected the treaty. At least in the case of Hittite treaties, the view that the oath was essentially a self-curse needs to be revised. At the center of the oath ceremony was the act of calling on the gods. The mutual binding between gods and human beings brought the treaty into force (Christiansen 2012: 527–528).

While the vassal always took the oath, the role of the overlord in the oath ceremony is less clear. There is evidence that sometimes Hittite kings bound themselves to vassals by treaty oaths (Altman 2003). But, indications that Neo-Assyrian monarchs did so are more equivocal. Note, however, Sennacherib’s description of Padi of Ekron as a “treaty partner of Assyria,” bēl adê u māmīt ša māt Aššur (Grayson and Novotnoy 2012: 17 iii 7). In this regard, Weeks detects a shift in rhetoric in Assyrian propaganda from the ninth to seventh centuries. Esarhaddon and Assurbanipal make efforts to portray themselves as treaty keepers in ways uncharacteristic of earlier Neo-Assyrian rulers (2004: 43).

The bilateral Neo-Assyrian treaties mentioned above are further evidence that Assyrian kings regarded themselves bound by the international agreements they entered, even if adês do not mention that they took oaths to do so. This omission may reflect the Assyrian ideology of kingship. If the adê tradition was continuous with second millennium models, one should assume that it was customary for both monarchs to swear to the treaty. Old Babylonian correspondence allows a fairly detailed reconstruction of negotiations that led to the ratification of a treaty. Messenger exchanges led to a meeting of the kings or their representatives. This could involve an exchange of written documents. A preliminary agreement (“the little tablet”) was sent with draft terms, which were ratified by a process called “touching the throat.” On return of the draft tablet, a more formal document (“the large tablet”) was drawn up for ratification by both sides (Eidem 2011: 317–321; Lafont 2001: 274).

The Old Babylonian traditions cited above raise the problem of the purposes for writing treaty documents. During the Old Babylonian period, a large number of treaties must have been concluded orally with no written document (Eidem 2011: 312). The same conclusions are indicated for the Neo-Assyrian era. The small number of adê documents contrasts markedly with references to treaty-making in Assyrian texts. In fact, Neo-Assyrian royal inscriptions and letters allude to almost fifty treaty relations between Assyria and neighboring states (Starke 1995: 70).

Even in written treaty documents, some details were routinely omitted. So, for example, Hittite treaties rarely list the amount of tribute expected from a vassal. Although Neo-Assyrian royal inscriptions often record the collection or imposition of tribute, no adê has been discovered that sets out tribute expectations. Particulars such as these must have been agreed to in other ways.

For the Old Babylonian period, it has been proposed that treaties were written when the negotiating parties were at a distance from each other. However, the discoveries at Tell Leilan do not corroborate this theory entirely (Eidem 2011: 321–324). Consequently, there is probably not a single explanation for the sporadic presence of written treaty documents in the Mesopotamian world. With respect to Neo-Assyria, adê documents seem to be attested for special circumstances. These include the need to record a commercial agreement between Tyre and Assyria, and to guarantee a series of irregular successions to the throne (Starke 1995).

Hittite culture, however, appears to have consistently used treaty-writing, but the administrative necessities involved remain unclear. Should one posit a foreign policy that recommended writing in the case of the Hittites, emphasizing the beneficence of Hittite rule rather than coercive power (see Weeks 2004: 83)? In this case, perhaps Hittite treaty-making reflects a program of imperial propaganda (see Mendenhall and Herion 1992: 1:1183). On the other hand, the Hittites demanded that written treaties be ceremonially deposited in divine sanctuaries. It is possible, therefore, that one of the reasons for writing was as an extension of the oath ceremony. If so, one might look into the logic of Hittite treaty ratification rituals for an explanation for the importance they placed on producing written documents rather than to political necessity.

Ratification procedures may show differences between East and West Asian practices. For example, sacrifice seems to have been characteristic of West Semitic but not East Semitic oath ceremonies (Lafont 2001: 262); but it is unclear whether a distinction can be made between treaty sacrifices and dramatized curses (Weeks 2004: 13–24). McCarthy (1978: 92–93) raises the possibility that dramatized curses were confined to West Semitic cultures. But this opinion needs to be reconsidered. Although dramatized curses are missing in most Hittite texts, they appear in the ritual called the “Soldier’s Oath” (Miller 2013: 12). In the first millennium they are attested in the Akkadian treaty between Aššur-nerari V and Mati’-ilu as well as in Sefire I, which mentions the same Aramaic king. In addition, dramatized curses appear in the EST (Watanabe 1987: 26).


20.5 Treaties and Covenants with Gods

Conceptually, the transition from divine witness to covenant partner may not have been that radical, if the treaty oath was meant to bind gods and humans together in analogy with the vow. Nevertheless, ancient Near Eastern evidence for treaties between human beings and a god is not extensive. A number of Bronze Age sources have been used to discover covenants between humans and gods:



1. The Urukagina reform proclamation (Lewis 1996: 405)


2. The “Marduk Prophecy Text” (Weeks 2004: 32)


3. The zukru festival in ancient Emar (Fleming 2002: 236–237)


4. A Hurrian epithet from Ugarit, ’l brt (Lewis 1996: 408)






Unfortunately, these references are more suggestive than definitive. The most cogent is the epithet ’l brt, which has analogies with Iron I traditions preserved in Judges 8:33, 9:4 (Weeks 2004: 163–164).

Better evidence for a covenant between humans and gods appears in Iron Age texts: the adê referred to in the Esarhaddon succession oracles and the Arslan Tash plaque (Lewis 1996: 406–410; Otto 1999: 81–86). But there are ambiguities in both cases. Parpola suggests that the succession oracles refer to a covenant made between the gods on behalf of Esarhaddon (1997: XIX–XX). Assuming the Arslan Tash text is not a forgery (Lewis 1996: 408–409), there is a reasonable case for interpreting this text as recording a treaty relationship made between human beings and the god Aššur (Weeks 2004: 129–130). However, as with the Esarhaddon succession oracles, it may be that the gods have made a covenant between themselves on behalf of the owners of the plaque.

Another possibility in the case of the Esarhaddon accession oracles arises from the fact that the covenant with Aššur is first mentioned in the context of “this covenant tablet of Aššur,” ṭuppi adê anniu ša Aššur (SAA 9 3 II, 27). Lauinger has connected the stamping of a tablet with the seal of Aššur to the mythological concept of the “tablet of destinies.” Sealing the tablet with the god’s seal was transformative, turning mundane stipulations into the destinies of the persons named on the ṭuppu adê (2013: 109–110). If the Esarhaddon accession oracles were presented to the king as a written document bearing the seal of Aššur, that seal would turn the prophecies into an adê, a binding commitment from the gods—but not necessarily a treaty.

At present, therefore, it must be recognized that there are few cogent parallels to biblical traditions, which represent Israel as making and renewing treaties with yhwh. A substantial body of opinion holds that use of the treaty form to formalize Israel’s relationship with YHWH originated with the composition of Deuteronomy (e.g. Koch 2008: 250–251; Otto 1999: 78–88). But this claim assumes that Israel’s treaty with its god must always have had a written character. Nevertheless, it is possible to make a distinction between the covenant idea in ancient Israel and its written expression (Lohfink 1995: 216–220). The existence of a substantial tradition of unwritten, oral treaty agreements throughout the history of the ancient Near East should be taken into account in any attempt to trace the origins of Israel’s covenant with yhwh.




Notes


1. See, e.g., the treaty made between Tudḫaliya II of Ḫatti and Sunaššura of Kizzuwatna. N. Weeks, Admonition and Curse: The Ancient Near Eastern Treaty/Covenant Form as a Problem in Inter-Cultural Relationships (Journal for the Study of the Old Testament Supplement 407) (London: T&T Clark, 2004), 63–4. Other cases of partial parity treaties include agreements made with members of the Hittite royal house ruling over Aleppo, Karkamiš, and Tarḫantašša. B. Christiansen and E. Devecchi, “Die hethitische Vasselenverträge und die biblische Bundeskonzeption,” Biblische Notizen 156 (2013): 65–87, 70–1.

2. But see EST (SAA 2 6), and Assurbanipal’s treaties with Babylonian Allies (9) and the Arabs of Qedar (10).
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Chapter 21

Monarchy and Law in the Pre-Exilic Period


Stephen C. Russell





The source material available to the legal historian, often indirect and of uncertain date, does not allow a comprehensive reconstruction of monarchy and law in Iron Age II Israel and Judah. I proceed here from the premise that Israel and Judah shared a common legal heritage with their ancient Near Eastern neighbors and that the legal system was relatively stable (Westbrook 2003). Within this approach to law, I use clues derived from one or another piece of historical evidence related to some particular aspect of law to illuminate the legal system as a whole. The resulting picture of royal legal history is clearer than would otherwise be possible. In what follows, I enumerate the sources available to the legal historian, noting especially the challenges associated with the use of Samuel and Kings as historical evidence, and I outline the main contours of royal legal history that emerge from the evidence (brief recent surveys include Bodner 2015; Hagedorn 2015; Westbrook 2010). Along the way, I highlight six major questions debated by legal historians treating our topic.


21.1 Sources

Six bodies of evidence deserve consideration by the historian interested in law and monarchy in the pre-exilic period. These include constitutional and administrative laws in the pentateuchal codes; narratives and editorial comments in Samuel–Kings that offer indirect evidence of their ancient audience’s view of the law; narratives and oracles about kings in prophetic books that present a legal critique of the monarchy; celebrations of ideal kingship in Psalms and wisdom literature; archaeological evidence for royal administration and cultic practice in Iron Age II Israel and Judah; and royal inscriptions depicting international relations in the southern Levant during the Iron Age II. Each body of evidence poses distinct challenges to the legal historian. Is the evidence in question from the monarchic era? Does it reflect legal practices or legal ideals? How is it best reconciled with other available evidence? If it is a text, how does its genre affect its use as evidence?

The first two of these bodies of evidence merit special comment before I proceed—I will note challenges posed by the last four at relevant junctures in my historical reconstruction. A number of chapters of The Oxford Handbook of Biblical Law discuss difficulties with dating legal material in the Pentateuch. Of special interest to us here are two sets of pentateuchal texts with royal themes. First, Deuteronomy 17:14–20, part of the Deuteronomic Code, provides constitutional guidelines for the monarchy. It is the only section of Deuteronomy to discuss the monarchy explicitly (but note the incidental reference to the king in Deut. 28:36 and compare Deut. 12:8–9 with Judg. 17:6; 21:25; Weinfeld 1972: 169–179). Although the law echoes some themes in the biblical narratives about Solomon’s reign, its command to the king to read a copy of the Torah that he wrote on a scroll under the supervision of Levitical priests (Deut. 17:18–19) has strong thematic connections with the story of Josiah’s reading of a scroll of the Torah discovered by Hilkiah the priest in the temple during his reign (2 Kings 22:8–11, 23:24; Knoppers 1996; Nicholson 2014: 101–116; Sweeney 2001: 160–166). Was the law of the king in Deuteronomy 17:14–20 and the story of Josiah’s discovery of a scroll in the temple in 2 Kings 22:8–11 and 23:24 written by the same circle of scribes? If so, at its earliest the law of the king would date to the reign of Josiah in the late monarchic period and would represent the legal agenda of a limited, albeit influential, circle of scribes rather than longstanding legal practice (compare de Wette 1830; Friedman 1987: 101–116; Weinfeld 1972: 168–169).1 Some scholars have even argued that the law of the king in Deuteronomy represents post-monarchic reflection on the failed monarchy and an attempt to present a constitutional ideal to be followed should Judah be reestablished in its own land (Dietrich 2007: 17–22; Hagedorn 2004: 144–146). In light of all of this, I place no weight on Deuteronomy 17:14–20 in my historical reconstruction below.

A second set of relevant pentateuchal texts concerns the question of royal legal administration. Exodus 18:13–26 and Deuteronomy 1:9–18 present alternative accounts of the establishment of the system of judicial administration in ancient Israel. These texts describe the sharing of Moses’s legal authority with designated leaders in Israel’s remote past. The narratives have thematic connections to Numbers 11:10–30, in which Yahweh shares Moses’s spirit with seventy of Israel’s elders. Although these pentateuchal texts do not explicitly mention the monarchy, several scholars have followed the lead of Rolf Knierim (1961) in regarding Exodus 18:13–26 as an etiology composed to bolster the legal authority of the system of royal judges established during the time of Jehoshaphat according to 2 Chronicles 19:5–10. In this view, Exodus 18:13–26 lends Mosaic authority to the system of royal judicial administration. Elsewhere, I have argued that the structure of the legal world envisioned in Exodus 18:13–26 is much closer to that envisioned in Ezra 7:12–26 than in 2 Chronicles 19:5–10 (Russell 2015b). As such, and in light of literary-historical considerations (Berner 2010: 406–429), I regard Exodus 18:13–26 as a post-exilic expansion of Exodus 18. Moses’s speech in Deuteronomy 1:6–3:29 is also a late post-monarchic introduction to the book of Deuteronomy (von Rad 1966: 37–39; Weinfeld 1991: 234–235). As such, I place no weight on these texts in my reconstruction of royal judicial administration in the pre-exilic period.

Narratives and editorial comments about kings in Samuel–Kings constitute a second body of evidence available to the legal historian. One major area of debate among legal historians treating our topic is how to use Samuel and Kings as historical evidence—when their contents were first written, how their genre and the literary conventions of biblical narrative influence how they should be read, whether they reflect legal ideals or legal practice, and to what extent they reflect Iron Age II law or question it (e.g. explicitly or implicitly in Blum 2000; Cronauer 2005: 211–218; Lasine 1989; Leuchter 2013: 63–82; Rendsburg 1998; Rofé 1988; Seebass 1974; Seidel 2012; van Wolde 1995; Westbrook 2010; Zakovitch 1984). The chapter on law and narrative of The Oxford Handbook of Biblical Law treats some of this debate and additional bibliography can be found there. Here I wish to comment briefly on the questions of date and genre. A new era in the use of Samuel and Kings as historical evidence was ushered in by the groundbreaking work of Martin Noth ([1943] 1981). Noth argued that a single historian working in the exilic period arranged source material and composed key framing passages in order to offer a theological history of Israel and Judah that explained the exile. Noth’s thesis of exilic arrangement of Joshua–Kings was refined in different directions in Germany and in the United States, particularly by Rudolf Smend (2000) and Frank Moore Cross (1973), respectively. In simplified terms, German biblical scholarship has tended to reconstruct more editorial layers in Joshua–Kings and to date more of those layers to the exilic or post-exilic periods, while American biblical scholarship has tended to posit fewer editorial layers and to emphasize that much source material recoverable in Joshua–Kings dates to the pre-exilic period.2

Four lines of argument advanced by scholars shape my view that many core narratives and some editorial comments in Samuel and Kings were written in the pre-exilic period.3 First, in terms of Samuel, much of the core of the David story reads like an apology. As such, it is likely to have been written while the legitimacy of the House of David was in question, in the monarchic period (Halpern 2001: 57–71; Hutton 2009: 157–364; McCarter 1980: 12–30; Rost 1982). Second, in terms of the Book of Kings, two of its fundamental themes, the promise to the House of David and the sins of Jeroboam ben Nebat, reach their climax in the description of the reign of Josiah, who was righteous like David and who destroyed the cult centers purportedly set up by Jeroboam (Cross 1973). As such, much of Kings seems to have been edited by scribes working in the circle of Josiah. Third, in terms of the Book of Kings, the editorial formulae framing the reigns of Israelite and Judahite kings shift after the descriptions of Hezekiah’s reign and again after the description of Josiah’s reign (Halpern and Lemaire 2010; Halpern and Vanderhooft 1991; Lemaire 2000). These shifts suggest that some edition of the book was produced by Hezekiah’s circle, another was produced by Josiah’s circle, and the book was updated after the exile to Babylon. Fourth, within the limited corpus of biblical Hebrew narrative, and when these narratives are compared to extra-biblical texts, some distinctions are discernible between Standard Biblical Hebrew of the pre-exilic period and Late Biblical Hebrew of the post-monarchic period (Hurvitz 1999; Kutscher 1982: 12, 77–86). Much of Samuel and Kings is written in Standard Biblical Hebrew. In light of these converging lines of evidence, I regard much of the material now in Samuel–Kings as dating to the monarchic period, and some of it as dating to the post-monarchic period as noted at relevant junctures in my historical reconstruction.

How does the question of genre affect my use of Samuel–Kings as evidence for ancient law? Although particular details in Samuel–Kings have been corroborated by other lines of historical evidence (Halpern 2000), the narrative is by no means an objective historical account. The literary presentation of the histories of Israel and Judah in these books was updated at several junctures in line with contemporaneous political and religious agendas. Except in my discussion of international relations, my reconstruction does not treat material in Samuel–Kings as evidence for particular events. I do not argue, for example, that in the tenth century bce David’s son Absalom offered judgment on legal cases in Jerusalem’s gates (2 Sam. 15:1–6). But insofar as legal concepts are not explained to the text’s ancient audience, Samuel–Kings presents a view of the law that is familiar to its audience and that reflects, and at times questions, Iron Age Israelite and Judahite legal practice and ideals. In this example, for 2 Samuel 15:1–6 to work as part of the larger story of David, its Iron Age II audience must have found it plausible that individuals could appeal their legal cases to the capital and they evidently believed that an ideal king would personally guarantee justice for his people. This story—and other material in Samuel–Kings—thus reveals something of the history of monarchy and law in the pre-exilic period whether or not the events it portrays are historical.


21.2 Constitutional Authority

While the Sumerian King List imagines kingship as part of the structure of the cosmos—it is lowered from heaven in the mythic past—biblical tradition imagines a historical moment in which Israel adopted the institution of kingship (1 Sam. 12; Kawashima 2014: 57, 60). The use of the name “Israel” in the Merneptah stele points to the existence of some political body with that name in the late thirteenth century (Halpern 2000: 560). Yet the earliest extra-biblical reference to an Israelite or Judahite king is the mention of the House of David in the Tel Dan stele from the ninth century (Halpern 2000: 550). And biblical chronology imagines that Israel’s first king Saul reigned in the late eleventh century. It appears, then, that Israel existed prior to the monarchies that ruled Israel and Judah. Given the dates of our sources it is difficult to reconstruct the historical circumstances that led to the rise of kingship in Israel and Judah. Some scholars emphasize the role played by an external Philistine military threat and others emphasize internal demographic, socioeconomic, and environmental factors (see variously Dietrich 2007: 99–226; Finkelstein 1989; Halpern 1981; Kreuzer 2006). The archaeological record suggests a population increase in the region immediately prior to the rise of kingship (Sharon 1994), which may have played some role in the emergence of kingship, but it does not corroborate the biblical portrait of extensive international royal power exercised by David and Solomon (Finkelstein 2013; Finkelstein and Silberman 2001: 123–148;, 2006; but compare Halpern 2000, 557–560). Early on, Israel and Judah were ruled by modestly powerful kings.

Importantly for constitutional law, our sources make clear that kingship did not entirely displace other strategies of political action. Indeed, a second major area of debate among legal historians treating our topic is the relationship between monarchic constitutional authority and other forms of political strategy (Fleming 2012; Fritz 1995: 11–17; Gottwald 2001: 32–95; Halpern 1981; Ishida 1977: 26–54; Lorberbaum 2011: 1–36; Miller 2011: 220–248; Schniedewind 1999: 17–50; Tadmor 1982; Whitelam 1989). In my view, royal power was not absolute but operated in a single political system that also included traditional forms of distributed power rooted in the language of kinship. In Judah, the so-called people of the land, who were separate from the royal administration, played some role in supporting the monarchy after the eighth century (2 Kings 11:14, 18–19; 21:24; 23:30; cf. Jer. 1:18; 34:19; 37:2; Ezek. 22:25–29; Fleming 2012: 45–47).4 In Israel, the tradition of collective governance continued to function actively in the monarchic era.

Consider, for example, the narrative of Omri’s rise in 1 Kings 16 (Fleming 2012: 94–100). First Kings 16:16–17 portrays events immediately after Zimri’s overthrow of Elah, son of Basha, king of Israel. According to the chapter, having murdered the House of Basha and its allies, Zimri succeeded to the throne of Israel. Verses 9–11 portray the struggle for centralized power as being resolved internally within the monarchy and its state apparatuses—Zimri, had been commander of half of Elah’s chariotry. This is not the only portrayal of Israelite political organization in the chapter, however. According to verses16–17 the news of Zimri’s accession was not well received by the people. In response, “all Israel” appointed Omri, commander of the army, as king and supported his siege of Zimri’s capital. The language of the text, then, portrays the tribal collective “Israel” as a political entity existing alongside the monarchy and its permanent charioteers.

Several biblical texts present prophetic approval of kings as an essential component of monarchic authority (e.g., 1 Sam. 10:1; 16:1, 12–13; 2 Kings 9:1–10). Did prophets play some constitutional role in establishing the institution of kingship? As much is claimed by the story of the origin of kingship in 1 Samuel 8, 12. But these chapters with their deuteronomistic language likely date from quite late (Nihan 2013). In my view, narratives depicting prophetic anointing of kings do not reflect constitutional law itself but rather a broader pattern within ancient Near Eastern royal ideology, according to which an individual king was chosen by the gods. These biblical narratives present prophetic anointing of kings as proof of their divine election when their right to the throne was otherwise in question. The narratives function similarly to, for example, a prophetic oracle expressing Mullissu’s (i.e. Ishtar’s) choice of Esarhaddon, who was not the originally intended crown prince of Assyria (SAA 9 7).

The Judahite king was imagined in familial language as the adopted son of the god and as head of a household whose inheritance portion included the surrounding nations (e.g. Ps. 2, 18:44–46, 110; Isa. 9:1–7; on familial political terminology, see Nash 2015; Schloen 2001: 255–316). Under normal circumstances, on the king’s death the throne would pass to the son he designated as heir (e.g. 1 Kings 1; Ps. 45:17, 132:11–12, 17; on the portrayal of dynastic succession, see Suriano 2010: 71–148). In Judah, the House of David successfully defended itself against those with royal ambitions, whereas in Israel, a succession of dynasties ruled (Fleming 2012: 294–295). In both Israel and Judah, rulers were normally male and native born. According to 2 Kings 8, Athalia of Israel exercised royal power over Judah as queen mother. But even if some historical kernel can be recovered from the narrative, it evidently portrays an exception rather than a constitutional norm (Lowry 1991: 105–108; compare Solvang 2003). At the same time, the preservation of the names of Judaean queen mothers in the Book of Kings may hint at some political role for them in Judah (Seitz 1989: 52–55; Solvang 2003).


21.3 Judicial Administration

Several biblical texts portray ideal Israelite and Judahite kings as playing a personal role in judicial administration (Whitelam 1979: 71–184).5 David offers judgment on a hypothetical case brought to him by the prophet Nathan (2 Sam. 12:1–6), he decides in favor of the woman of Tekoa in another fictitious legal case (2 Sam. 14:8), and he renders a verdict against Ziba (2 Sam. 19:30). Absalom critiques the reigning king for not appointing accessible judicial officials (2 Sam. 15:3). Solomon asks Yahweh for wisdom to judge (1 Kings 3:9) and exercises it in deciding a maternity dispute (1 Kings 3:16–28). His palace includes a Hall of Judgment (1 Kings 7:7). A prophet disguised as a soldier brings a legal case to Ahab (1 Kings 20:39). Under the severe conditions of siege, a woman appeals her case directly to the king of Israel as he walks on the city wall (2 Kings 6:26). The king of Israel restores a house and field to a woman who had abandoned them for seven years (2 Kings 8:6). Jotham judges the people of the land (2 Kings 15:5). Whether or not these texts are reliable depictions of actual events, they are rooted in an ideal of kingship in which the monarch personally secured justice for his people, who could appeal their case directly to him. This ideal also underlies the depiction of kingship in 2 Samuel 8:15; 23:3b–4; 1 Kings 10:9; Jeremiah 22:15–17; Psalms 72:1–4, 12–14; 101; Proverbs 29:4, and the critique of monarchy in Jeremiah 21:1–14 and 22:1–5. A repeated refrain in the book of Judges attributes societal chaos to the lack of royal adjudication (Judg. 17:6; 21:25; cf. the note in 19:1 as a prelude to the story to follow). Even in the post-monarchic period, the ideal of a just king continued to shape Judaean prophetic hope (Isa. 32:1–4; Jer. 23:5–6). In practice, kings may not have matched this ideal. Indeed, for 2 Samuel 15:1–6 to have functioned as part of the larger story of David’s reign, the narrative’s ancient audience must have found it plausible that access to royally administered justice could be difficult.

How was law administered in practice? To judge by the aforementioned texts portraying royal judicial authority, by the appeal of a legal case to a bureaucratic official (šr) in the seventh-century Mesad Hashavyahu ostracon (Naveh 1960), and by post-monarchic attribution of a system of royal judges to Jehoshaphat in 2 Chronicles 19:4–10, justice in Iron Age II Israel and Judah was in part administered by judicial authorities who derived their legal authority from the king.6 Other biblical texts depict justice as being administered locally by town elders (e.g. Deut. 22:15; 25:7; Josh. 20:4; Ruth 4:1–2; Russell 2015a). In imagining a bygone era, 2 Chronicles 19:4–10 portrays both types of judicial authority as operating within a single system. To judge by these data, in Iron Age II Israel and Judah, legally binding verdicts could be rendered both by royally appointed officials and by individuals who derived their authority from traditional structures of governance rooted in the language of kinship. The history of the relationship between these two forms of judicial authority—whether they were complementary or competing, to what extent biblical texts describing them are descriptive or programmatic, and how the relationship between them may have changed at significant historical junctures—constitutes a third major area of debate among legal historians treating our topic (Albright 1950; Cook 1999; Frei 1984; Gertz 1994; Graupner 1999; Levinson 1997: 98–143; Macholz 1972; Niehr 1987; Reviv 1982; Russell 2015b; Wells 2010; Whitelam 1979: 47–70, 185–206; Wilson 1983a, 1983b).


21.4 Land Rights

At several junctures, our source material raises the question of royal power over land. Indeed, the nature of royal administrative and productive rights in land, and their relationship to rights in land held by households, tribes, and cultic personnel, constitutes a fourth major question facing the legal historian treating our topic (Ben-Barak 1981, 1981–1982; Blum 2000; Brichto 1973; Cronauer 2005, 211–218; Labuschagne 1974; Lasine 1989; Nam 2012: 143–145; Oden 2012; Rofé 1988; Russell 2014; Russell 2016:25–31; 2017:34–44; Seebass 1974; Stavrakopoulou 2010; Weinfeld 1970; Zakovitch 1984). David administers Saul’s estate following his death (2 Sam. 4:4, 9’ 16:1–4; 19:24–30). David purchases Araunah’s threshing floor (2 Sam. 24). Solomon sells—under the diplomatic guise of an exchange of gifts—twenty towns to Hiram (1 Kings 9:11–15). Ahab fails to purchase Naboth’s vineyard and then obtains it following abuse of office (1 Kings 21). The king of Israel restores to a woman a house and field that she had previously abandoned (2 Kings 8:1–6). Sennacherib boasts of taking away Hezekiah’s towns and redistributing them to Philistine kings loyal to Assyria (Royal Inscriptions of the Neo-Assyrian Period (RINAP) Sennacherib 4: 52–54). And approximately 2000 jar handles from the eighth century bce bearing the stamp “for/belonging to the king” and discovered at several sites in Judah may point to royal taxation on agricultural lands (Vaughn 1999: 81–167; Welten 1969; Young 2012: 50–58).

What rights did Israelite and Judahite kings enjoy in land? Although the biblical narratives mentioned above may not depict actual events, they are consistent in their depiction of royal land rights and evidently reflect legal practice in the Iron Age II. In my view, our sources assume a distinction between territory over which the king had administrative control and land that was available to him for direct, private use. I have argued elsewhere that in the ancient Near East several individuals or groups at different levels of society could enjoy different kinds of rights in the same land (Russell 2014). The king had administrative jurisdiction over all land—including, at least in late Iron Age Judah, the right to taxes on the produce of land (lmlk jar handles; cf. 1 Kings 4:7–19)—even as individual households held productive rights in parcels of the same land. The primary segmentary unit of the king’s administrative territory was the town, including its adjacent settlements and agricultural fields (e.g., 1 Kings 9:11–15; RINAP Sennacherib 4: 52–54). Despite having administrative rights in all territory, the king could not seize for private use land in use by households (1 Kings 21:2–4). He could purchase such land (1 Kings 21:2; 2 Sam. 24:21–25). And such land would revert to his control on the death of a household head with no heir (2 Sam. 4:4, 9, 16:1–4, 19:24–30), in the event of serious crimes, i.e. crimes against king or god (1 Kings 21:7–16), or in the case of abandonment (2 Kings 8:1–6).


21.5 International Relations

A fifth major question facing the legal historian treating our topic is how to reconcile historical claims made by the Hebrew Bible and other textual and archaeological evidence for international relations in the Iron Age II southern Levant (Barmash 2015; Bright 1981: 269–288, 298–316, 324–331; Dalley 2004; Gallagher 1999; Grabbe 2007: 123–216; Halpern 2000: 546–555; Liverani 2007: 165–201; Lipschitz 2005; Malamat 1975; Miller and Hayes 1986: 256–259, 267–270, 291–294, 297–307, 314–339, 351–376, 379–391, 406–429; Parpola 2003; Spieckermann 1982; Wilson 2005; Young 2012). Written treaties between Israelite and Judahite kings and the great world powers of the Iron Age II—comparable to the treaties discussed in Chapter 20 of The Oxford Handbook of Biblical Law—have not been preserved. But international relationships of essentially two types are noted at several points in the Book of Kings (Westbrook 2010: 461). Kings describes broadly reciprocal international relationships between David and Hiram of Tyre in 1 Kings 5:15; Solomon and Hiram of Tyre in 1 Kings 5:26; Asa and Ben-Hadad of Aram in 1 Kings 15:18–20; and Baasha and Ben-Hadad of Aram in 1 Kings 15:19. And Kings describes international relationships of inequitable power between Ahab and Mesha of Moab in 2 Kings 3:4; Menahem and Pul (Tiglath-Pileser III) of Assyria in 2 Kings 15:19; Ahaz and Tiglath-Pileser (III) of Assyria in 2 Kings 16:7, 10; Hoshea and Shalmaneser (V) of Assyria in 2 Kings 17:3; Jehoiakim and Nebuchadnezzar (II) of Babylon in 2 Kings 24:1; and Zedekiah and Nebuchadnezzar (II) of Babylon in 2 Kings 24:17. Violation of an existing international relationship between Hezekiah and Sennacherib of Assyria is implied by 2 Kings 18:14, and an international alliance between Hezekiah and Medorach-Baladan (Marduk-apla-iddina II) of Babylon is described in 2 Kings 20:12–19. Several non-biblical texts bear on the question of particular international relationships in the Iron Age II Levant, including records of the campaign of Shoshenq I, the black obelisk of Shalmaneser III, the Tell al-Rimah stela of Adad-Nirari III, the annals of Tiglath-Pileser III, Sennacherib’s so-called Rassam Cylinder, the Tel Dan stele, the Mesha stele, and the Tyrian king list cited by Josephus in Against Apion (Ag. Ap.) 1.123 (for summary and bibliography see Halpern 2000: 541–556). Rehearsing scholarly debates over the history of the several international relationships implied by these data lies well beyond my aims here. I limit myself to very brief comments on four aspects of the role of kings in international relations: diplomatic correspondence, diplomatic marriage, asylum, and warfare.

The description of diplomatic correspondence in 1 Kings 5:17–20, 22–23 matches one aspect of international letter writing known from the Late Bronze Age Amarna archive: international relations are conceived in these documents in terms of relationships between individual kings, often phrased in the language of friendship or of family. In fact, international treaties in the ancient Near East can be analyzed as contracts between kings.

According to 1 Kings 3:1 and 11:1, Solomon allied himself to his neighbors through marriage (Russell 2009: 185–193). Ahab is depicted as marrying Phoenician royalty in 1 Kings 16:31. In so far as diplomatic marriage is attested in the ancient Near East—for example, see the treaty of Tudhaliya IV of Hatti with Kurunta of Tarhuntassa ii 84–94, translated in COS 2.18—these biblical traditions may reflect legal practice in the monarchic era. But the question of marriage to foreigners is particularly contentious in the post-exilic period and editorial comments mentioning the foreign marriages of Solomon and Ahab, being difficult to date, may represent later retrojections of legal dilemmas from the post-exilic era.

Ancient Near Eastern treaties often included clauses related to asylum seekers—for example, see the agreement between Pillia and Idrimi in AT 3, translated in COS 2.129. According to 1 Kings 18:10–11, Ahab made his international neighbors swear that they were not granting refuge to Elijah. The narrative may rest on the assumption that diplomatic custom in the Iron Age Levant included the extradition of refugees, whether or not formal treaties were in place (Westbrook 2000: 461).

As noted above, 1 Kings 16 assumes a distinction in Israel between the monarchy and its permanent charioteers and the fighting men of Israel who could be mobilized in time of war. The narrative of Absalom’s rebellion against David also differentiates between David’s standing army and the men of Israel mustered under Absalom (2 Sam. 15:10, 13, 23; Fleming 2012: 103–104). In the context of international warfare, 1 Kings 20:15, 2 Kings 3:6, and 2 Kings 9:14 also discriminate between the king or his officers and the political body Israel. The role of Israel’s towns in warfare is noted in Amos 5:3. Given this distribution of military manpower between the king’s permanent army and the Israelite tribes mustered in time of war, it would have been very difficult for any Israelite king to unilaterally initiate war without the support of the Israelite tribal collective.


21.6 Cultic Reform

Insofar as the House of David achieved a unifying architectural vision in Jerusalem, royal administrative power and religious authority both emanated from Judah’s capital (Fleming 2012: 25; Ishida 1977: 118–150; on Jerusalem see also Pioske 2015; Vaughn and Killebrew 2003). The Jerusalem temple is described as being visually similar to and directly adjacent to the royal residence of the House of David (1 Kings 5–8). Whether or not the cult became exclusively centralized in the late monarchic period, Jerusalem was certainly a site of pilgrimage (e.g. 1 Kings 12:27; Ps. 24, 48, 76, 122). In Israel, on the other hand, royal administration and religious authority were physically separated. The centers of Israelite monarchic power—Shechem, Tirzah, and Samaria—never coincided with the centers of Israelite tribal pilgrimage—Carmel, Bethel, Shiloh, Dan, Gilgal, Mizpah, and perhaps also Ebal (Fleming 2012: 26). Israelite dynasties were never able to establish a permanent presence at any of the traditional sites of Israelite tribal pilgrimage, nor did the centers of Israelite monarchic power become pilgrimage sites for Israel’s tribes. In this regard, the late text Amos 7:9–17 appears to misconstrue Bethel’s relationship to the Israelite monarchy by misreading it in Judahite terms (Fleming 2012: 92).

Editorial formulae framing the Book of Kings indict or vindicate Israelite and Judahite kings according to their adherence to the kind of cult centrality and Yahwistic exclusivity advocated by the Deuteronomic Code. To judge by non-Yahwistic personal names, iconographic depictions of gods and goddesses, and cultic sites outside Jerusalem, for most, perhaps all, of the monarchic period worship of Yahweh alone and sacrifice to him in Jerusalem only would not have been religious norms (Keel and Uehlinger 2004, 133–391; Smith 2002: 19–64, 182–199; Stavrakopoulou and Barton 2010; Zevit 2001:123–266, 648–664, 690). The Book of King claims that late in the monarchic period Hezekiah (2 Kings 18:3–6) and Josiah (2 Kings 23:4–25), to different degrees, eliminated non-sanctioned cultic activity from Judah.7 Second Kings 10:18–28 also claims that Jehu had earlier removed the worship of Baal from Israel. A sixth major question facing the legal historian treating our topic is whether these claims of royal cultic reform reflect real events in the monarchic period or if the biblical claims are better understood as reflecting the agenda of a small circle of pre-exilic scribes or post-monarchic reflection on the time when native kings ruled Israel and Judah. Chapter 13 of The Oxford Handbook of Biblical Law treats in detail the question of royal cultic legislation and a relevant bibliography can be found there. Here, I would simply point out that although scholars have posited several ancient Near Eastern analogues to aspects of royal cult reform—by Akhenaten of Egypt, Muwatalli II of Hatti, Tudhaliya IV of Hatti, Sennacherib of Assyria, Nabû-šuma-iškun of Babylonia, Nebuchadnezar I of Babylonia, and Nabonidus of Babylonia (Na’aman 2006; Weinfeld 1964)—the archaeological evidence from ancient Israel and Judah do not suggest significant changes to Judaean cultic practice in the time of Hezekiah or Josiah (Fried 2012).8


21.7 Other Legal Topics

Several legal topics have not become major areas of scholarly debate among historians but nevertheless merit brief comment. Personal status is treated in Chapter 4 of The Oxford Handbook of Biblical Law. In terms of the monarchy, no king appointed in Israel or Judah in the Book of Kings is depicted as a foreigner. Even Gedaliah, who was appointed by Nebuchadnezzar, had a Yahwistic name and good local lineage (2 Kings 25:22).

In terms of family law, there is no evidence that Israelite or Judahite kings enjoyed jus primae noctis. In fact, it appears that the king could not legally violate a marriage contract, even one involving a foreigner. The logic of the biblical narrative of David’s affair with Bathsheba (2 Sam. 11–12) depends on the assumption that David committed a crime by having sex with her and by arranging for the death of her foreign husband Uriah. No king in Samuel–Kings legally adopts an heir outright, but the apologetic narratives describing David’s displacement of Saul draw on the imagery of adoption (1 Sam. 24:12, 17, 26:17, 21, 25). Royal polygyny was evidently legal (e.g. 2 Sam. 12:8; 2 Kings 10:1; 24:15; Jer. 38:22–23).

To judge by the texts depicting David’s purchase of Araunah’s land (2 Sam. 24), Omri’s purchase of the hill of Samaria from Shemer (1 Kings 16:24), and Ahab’s attempt to purchase Naboth’s vineyard (1 Kings 21), Israelite and Judahite kings could enter into private contracts. Promissory oaths that invoke the deity can also be analyzed in terms of the contractual form insofar as they involve obligations and penalties (Westbrook 2010: 459–460).9 In biblical narrative, David contracts not to punish Shimei (1 Kings 2:8); Solomon binds Shimei to a contract limiting his movement (1 Kings 2:42); and Solomon promises death to Adonijah (1 Kings 2:23–24).

These scattered references to the monarchy in relation to family law and contract law suggest that an ideal Israelite or Judahite king was himself law-abiding. The motif of the law-abiding king is attested elsewhere in ancient Near Eastern literature. For example, Sargon II boasts that he legally purchased the land on which he built his new capital (Cylinder Inscription translated in Luckenbill § 120; see parallel wording in SAA 12 19 ll. 19–21). Or, for example, the catalog of crimes and sins against Nabû-šuma-iškun, king of Babylon, includes his seizing of an ally without legal cause (RIM B.6.14.1 iii 24ʹ–29ʹ).10


21.8 Conclusion

In sum, scholarly debates about Israelite and Judahite royal legal history have included discussion of six major questions. When was material in the Books of Samuel and Kings first written and how should this material be used as historical evidence? How did monarchic constitutional authority relate to other forms of political action exercised in Israel and Judah? What was the relationship between royal judicial administration and other forms of legal authority? What was the nature of royal administrative and productive rights in land? How can biblical evidence be reconciled with other textual and archaeological evidence for various international relationships in the Iron Age II? Did Hezekiah and Josiah legislate and enact cultic reforms? To my mind, these questions cannot be entirely separated from one another. One’s understanding of the legal system in general will have implications for one’s treatment of questions related to aspects of it, and vice versa. As such, I have sketched here the broad contours of royal legal history in Iron Age II Israel and Judah as they can be reconstructed from the available textual and archaeological evidence.




Notes


1. H. L. Ginsberg (The Israelian Heritage of Judaism (Texts and Studies of the Jewish Theological Seminary of America 24) (New York: Jewish Theological Seminary of America, 1982), 19–24), among others, has argued for some earlier, northern core in the Deuteronomic Code, but the law of the king has particularly strong connections to the Judaean story of Josiah.

2. For an overview of the history of research, see T. Römer and A. de Pury, “Deuteronomistic History (DH): History of Research and Debated Issues,” in Israel Constructs Its History: Deuteronomistic Historiography in Recent Research (Journal for the Study of the Old Testament Supplement 306), ed. A. de Pury, T. Römer, and J.-D. Macchi, 24–141 (Sheffield, U.K.: Sheffield Academic Press). Some of the most important contributions are excerpted in Knoppers and McConville 2000. An accessible, comprehensive, and insightful introduction is T. Römer, The So-Called Deuteronomistic History: A Sociological, Historical and Literary Introduction (London: T&T Clark), 2005.


3. For a recent comprehensive history of scholarship in this regard, see J. M. Hutton, The Transjordanian Palimpsest: The Overwritten Texts of Personal Exile and Transformation in the Deuteronomistic History (BZAW396) (Berlin: Walter de Gruyter, 2009), 79–156.


4. Compare “all the people of Judah,” who support Azariah in 2 Kings 14:21. On the political function of the “people of the land,” in Kings, see also T. Ishida, History and Historical Writing in Ancient Israel: Studies in Biblical Historiography (Studies in the History and Culture of the Ancient Near East 16) (Leiden, The Netherlands: Brill, 1999); S. Talmon, “The Judaean ‘Am Ha’aretṣ in Historical Perspective,” in Fourth World Congress of Jewish Studies: Papers, Volume I (Jerusalem, Israel: World Union of Jewish Studies, 1969), 71–76.


5. G. C. Macholz (“Zur Geschichte der Justizorganisation in Juda,” Zeitschrift für Die Alttestamentliche Wissenschaft 84 (1972b): 314–40) has argued that the king’s jurisdiction was limited to certain matters. R. Westbrook (“Law in Kings,” in The Books of Kings: Sources, Composition, Historiography and Reception (SVT 129), ed. B. Halpern, A. Lemaire, and M. J. Adams, 446 (Leiden, The Netherlands: Brill, 2010) points out methodological and evidentiary problems in Macholz’s proposal and regards the king instead as having a constitutional role as judge.

6. G. N. Knoppers (“Jehoshaphat’s Judiciary and the ‘Scroll of YHWH’s Torah,’ ” Journal of Biblical Literature 113 (1994): 59–80) and S. L. McKenzie (“The Trouble with King Jehoshaphat,” in Reflection and Refraction: Studies in Biblical Historiography in Honour of A. Graeme Auld (SVT 113), ed. R. Rezetko, T. H. Lim, and W. B. Aucker, 309 (Leiden, The Netherlands: Brill, 2007) have shown the pervasiveness of the Chronicler’s hand in 2 Chronicles 19:4–11. Rather than being copied from a source, it appears to have been composed by the Chronicler.

7. On the editorial history of the biblical description of Josiah’s reforms, see L. A. S. Monroe, Josiah’s Reform and the Dynamics of Defilement: Israelite Rites of Violence and the Making of a Biblical Text (New York: Oxford University Press, 2012). For a comprehensive treatment of textual and archaeological evidence related to Josiah’s reforms, see M. Pietsch, Die Kultrefor Josias: Studien zur Religionsgeschichte Israels in der späten Königszeit (FAT 86) (Tübingen, Germany: Mohr Siebeck, 2013).

8. H. Schaudig (Cult Centralization in the Ancient Near East? Conceptions of the Ideal Capital in the Ancient Near East,” in One God—One Cult—One Nation: Archaeological and Biblical Perspectives (BZAW 405), ed. R. G. Kratz and H. Spieckermann, 146–147 (Berlin, Germany: Walter de Gruyter, 2010) points out the military context of Nabonidus’ actions. R. G. Kratz (“The Idea of Cultic Centralization and Its Supposed Ancient Near Eastern Analogies,” in One God—One Cult—One Nation: Archaeological and Biblical Perspectives (BZAW 405), ed. R. G. Kratz and H. Spieckermann, 121–144 (Berlin, Germany: Walter de Gruyter, 2010) offers a critique of the Babylonian analogy advanced by Weinfeld.

9. On oaths and vows, see especially A. M. Kitz, Cursed Are You! The Phenomenology of Cursing in Cuneiform and Hebrew Texts (Winona Lake, IN: Eisenbrauns, 2014), 32–64, 96–133. She discusses the legal undertones of cursing at 68–75.

10. This crime would fall under international law, which is to say that it would be a violation of an international agreement guaranteed by the gods. On this text, see S. W. Cole, “The Crimes and Sacrileges of Nabû-šuma-iškun,” Zeitschrift für Assyriologie 84 (1994): 220–252.
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Chapter 22

Law in the Persian Period


Brandon J. Simonson and Alejandro F. Botta





22.1 Overview: The Persian Period

The Persian period, an era encompassing Cyrus’s conquest of Babylon in 539 bce until Alexander the Great’s arrival in the Levant in 332 bce, is defined by a shift of imperial ruling paradigm in the ancient Near East, one that brought about policies granting a relatively great amount of local autonomy, evidence of which is extant today in the biblical text. Indicative of the era known for the early formation and compilation of the Torah, Persian policies had direct implications on the development of local law in the Persian period and, consequently, the laws that appear in the biblical text. This chapter reviews the historical context of the Persian period relevant to biblical law, with especial attention paid to the concept of Persian imperial authorization, the ambiguities of translating Persian dāta or “law,” the distinctions between royal and local law as evidenced in Darius’s “codification” of local laws, and the case of law in Persian Egypt in order to define the role and function of law in the Persian provinces. Reviewing the development of Persian control over their conquered territories serves to outline the geopolitical context of law during this time.

Previous Neo-Assyrian and Neo-Babylonian hegemonies employed a variety of tactics intended to intimidate local populations into submission, subsequently expanding the boundaries of the empire to their unsustainable limits. Neo-Assyrian imperial expansion is widely known for its brutal tactics of psychological warfare, followed by the deportation of local populations, scattering individuals to the ends of the empire. Neo-Babylonian tactics followed close suit, though deporting entire people groups as a whole. Persian expansion, on the other hand, cultivated loyalty by providing legal and religious autonomy to the local leaders. The local elite were offered this autonomy, land grants, estates, and other privileges in exchange for their continued loyalty.

King Cyrus’s (559–530 bce) successful campaigns in Babylon and Mesopotamia left ample evidence that succinctly illustrates this perceived increase in autonomy. Extant royal accounts, including the decrees in the book of Ezra and the Cyrus Cylinder, reveal Cyrus as a liberator and patron of the local deity, which is propaganda, no doubt, aimed at strengthening Persian hold over provinces throughout the empire. The modus operandi of regional governance gradually materialized in the form of Persian-defined satrapies, or provinces, led by Persian-appointed satraps, or local governors. Satraps were likely Persian elite appointed by the king and charged with maintaining order, upholding authority, facilitating the expansion of Persian rule throughout the newly conquered satrapies, and collecting tribute.1

Cyrus’s successor, Cambyses (530–522 bce), continued his father’s policies, expanding the boundaries of the Achaemenid empire through the far reaches of Upper Egypt. Historical evaluations of Cambyses are mixed, as Herodotus (3.33) reveals the king as a madman, especially in contrast to Cyrus and Darius, but also as the one who expanded the borders of the Persian empire to their greatest extremes. Cambyses campaigned to Nubia and Upper Egypt, dying sometime during his return trip.

The contested ascension of King Darius (522–486 bce) to the throne brought about an era defined by the codification of local law. Darius is also credited with the implementation of the satrapy system, though it is more likely he adopted the system already in place during the reign of Cyrus. Whether or not Darius was a keen administrator and codifier of local law, later authors remember him as such. Herodotus (3.89–97) portrays Darius as an able administrator, especially when he describes the king’s sophisticated system of tribute collection. Diodorus considered Darius among the six greatest lawmakers in Egypt (Oldfather 1933: I, 95.4).

Xerxes I (486–465 bce) is known by Herodotus (7.11–12) as prone to hubris and overly proud of his lineage, but his son and successor is explicitly mentioned as a great warrior (6.98) and as the author of the decree in Ezra 7:12–26. The decree, purportedly of King Artaxerxes (465–424 bce), prescribes punishment for anyone who does not obey dtʾ dy ʾlhk wdtʾ dy mlkʾ, “the law of your God and the law of the king” (Ezra 7:26). Similar references to dāta (“the law”) are found throughout extant sources, but the extent to which they were authorized by the Persian king, and the nature of authorization itself, is debated.


22.2 Persian Imperial Authorization and the Codification of Local Law

The Persians were tolerant of minority population groups within the empire’s borders. Herodotus (1.135) writes that the Persians welcomed foreign customs more than all others. Whereas the Neo-Assyrians aimed to eliminate group identities in favor of a homogenous identity, the Persian rulers preserved cultural identities, even describing themselves as liberators appointed by the local deities. The Cyrus Cylinder documents Cyrus’s proclamation of his appointment by Marduk to rule over Babylon, and includes a detailed description of the divine support he received in taking Babylon under Marduk’s direct order:

Marduk ordered Cyrus to march to his city Babylon. He set him on the road to Babylon and, like a companion and friend, he went at his side. His vast army, whose number, like the water of the river, cannot be known, marched at his side fully armed. He made him enter his city Babylon without fighting or battle; he saved Babylon from hardship. He delivered Nabonidus, the king who did not revere him, into his hands. (Cogan 2003: 2:315)

Ultimately, this text portrays the Persian king as a divinely appointed liberator, revealing a policy designed to foster local Babylonian unity toward the kingship of Cyrus.

Turning to the biblical narrative, Ezra 1:1–11 and Isaiah 44:28–45:4 describe King Cyrus’s proclamation to the returnees, establishing the Persian king as the divinely appointed successor to the previous rulers of Judah. These biblical passages announce YHWH’s divine backing of the Persian king, and highlight Cyrus’s intention to rebuild the temple of YHWH with all of its former vessels and implements returned. Comparisons can be made to the Cyrus Cylinder, illustrating a consistent approach to policies of tolerance toward newly conquered territories and their peoples.

Outside his own material, Cyrus is praised as a great leader in early historical accounts. Most notably, Xenophon’s Cyropaedia portrays Cyrus as imperial ruler par excellence. Outside sources are as sparse and perhaps as biased as the Persian material itself, however, and should be read with a relative amount of suspicion.

Amélie Kuhrt raises suspicions about Cyrus’s policies, claiming that the reality of the policies was not unlike those of the Assyrians or the Babylonians and that the Cyrus Cylinder text was primarily an example of imperial propaganda (Kuhrt 1983: 94–95). The Cyrus Cylinder, Kuhrt argues, was likely a foundation text intended to commemorate Cyrus’s life and deeds upon the conquering of Babylon, bearing similarities to previous foundation texts left by the Assyrians (Kuhrt 1983: 92). Following in the footsteps of Assurbanipal, Cyrus installed a foundation text and proclaimed the victory of the Marduk cult in appointing the Persian ruler.

Joseph Blenkinsopp suggests that it was a Persian strategy to install specific members of a local elite as the ruling class of the conquered territory, drawing from a pool of minority Judahite Babylonian residents (1991: 50–51). While the population returning from Babylonia was slowly replenishing the population of Yehud, small groups of Judahite Babylonian transplants could, with the support of the satrap, develop their own legal traditions in Yehud. The ruling class of the returnees enjoyed a greater level of legal and religious autonomy granted by the Persian authorities, which raises questions related to the extent of Persian influence on local legal traditions.

An early form of the theory of Persian imperial authorization appears in Die Entstehung des Judenthums (Meyer 1896), which argued that post-exilic Judaism was largely a Persian construct. To Eduard Meyer, Judaism ultimately resulted from the influence of the Persian Empire, specifically evident in the decrees from the Persian leaders to Ezra ordering the composition of the Torah (Meyer 1896: 71). Few would accept many of Meyer’s conclusions today, and we find outright rejections of the hyperbolic portions of Meyer’s theory by contemporaneous scholars such as Julius Wellhausen. But the essence of the theory of Persian Imperial authorization remained in German scholarship through the twentieth and into the twenty-first centuries, manifesting in Peter Frei’s more substantial theory of Persian imperial authorization.

In “Die persische Reichsautorisation: Ein Überblick,” Frei (1991) concisely summarizes his earlier work on Persian imperial authorization. Unlike Meyer, Frei makes no claims about the origins of the Torah, but instead uses the Ezra tradition, among several Egyptian texts, as evidence of Persian imperial authorization. The theory revolves around one central claim: the local community of the province of Yehud accepted Ezra’s corpus of legal material because it was authorized by the Persian authorities.

Frei’s evidence of Persian imperial authorization includes the Elephantine Passover letter, the Demotic Chronicle, the correspondence of Pherendates, the Letoon Trilingual Inscription, the Inscription of Udjahorresnet, and biblical passages including Ezra 7:12–26; Nehemiah 10; 11:23, and 13:30–31; Esther 1:12–22; and Dan 6:7–10. In all of these texts, Persian authorities legitimate the legal decisions and rulings of local provinces. The “authorization” suggests an elevation of the local legal material to a region-wide or even empire-wide level, granting to it the authority of the empire. Six essays in Persia and Torah (Watts 2001) thoroughly question elements of Frei’s hypothesis, concluding with a general consensus of skepticism toward the extent of the claims that can be made with Frei’s evidence.

A brief discussion of the Persian dāta (“law”) is essential to understanding royal law. Similar to the Akkadian kīnātu and Egyptian hp, the Persian dāta refers to order. Throughout extant texts from Darius, dāta (“law”) and arta (“loyalty”) appear to complement one another, the emphasis of which, according to Briant, “is first and foremost fidelity to the rule of Ahura Mazda and to the power of the king” (1995: 523). The term dāta is somewhat ambiguous in Persian texts, as Briant notes that it can also designate “regulation” rather than law more broadly construed (2002: 510).

A later example of dāta as local law is illustrated in the Trilingual Inscription from Letoon, which appears in Aramaic, Greek, and Lycian. The Aramaic version starts with a decree from Artaxerxes III in 358 bce accepting the founding of a new cult for two Carian gods at Xanthus. Within the document, we find the Persian authorization of the cult, as the satrap, Pixodaro, allots the cult a plot of land, expressing full imperial support. The pertinent line reads: dth dk ktb zy mh[ḥ]sn, which Briant translates, “This law (datah), he (Pixodaro) has inscribe[d], who is master [of the decision],” and argues that it perhaps better illustrates the relationship between the community and the Achaemenid government (2002: 707–709). Notably, the involvement of the satrap in this matter does not suggest that this particular tradition was state mandated, nor was it out of the ordinary for the Persian governor to authorize local cults. Instead, Pixodaro secures the support of the local cult and bolsters his own standing as satrap.

The term dāta appears in the biblical text, primarily in Esther and also Ezra. Esther 1:8 includes dt as regulation proclaiming no restrictions concerning consumption. In Esther 1:15, dt refers to custom, specifically related to consequences for disobeying Artaxerxes. In Esther 1:19, dt appears as the dt prs wmdy (“laws of Persia and Media”), functioning as an official and non-revokable body of legal material. Throughout Ezra 7, dt refers to the dtʾ dy ʾlh šmyʾ (“the law of the God in heaven”) and dt ʾlmk (“law of your god”) in order to express the legitimacy of the local laws in the eyes of the Persian king. These varied uses of dt as law, regulation, and decree illustrate a tendency to invoke the name of the imperial rulers to make a greater point, and lend outside authority to elements of the narrative, a practice that appears in both the trilingual inscription and the Cyrus Cylinder.

Perhaps most notably, dāta appears in Darius’s Behistun (Besitun) inscription. The Behistun inscription is a monumental inscription on a rock face located near modern Kermanshah, Iran. With the lack of extant Persian documents, the Behistun inscription, written in Old Persian, Akkadian, and Elamite, provides a valuable look into how the Persian kings perceived their legacies. The portion relevant to Darius’ dāta reads: “Darius the king proclaims: Among these peoples [23 satrapies listed previously], the man who was loyal [arta], him I rewarded; he who was faithless, I punished; by the favour of Auramazda, these peoples respected my law [dāta]; in accordance with what was said to them by me, they acted” (Kuhrt 2007: 1:143, l. 8). The precise definition term dāta is unclear here, though its application is not: the twenty-three satrapies listed were rewarded when they demonstrated loyalty and punished when appropriate. Almost immediately following this description, the act of loyalty is identified as respecting Darius’ dāta.

Pierre Briant’s explication of this passage outlines precisely what was involved in following the dāta of the king. In response to line 8 of the Behistun inscription, Briant (2002) explains: “Here, dāta is nothing more than the requirement of loyalty (arta) and the obligation to pay the ‘king’s portion’ (= baji [baziš] ‘tribute’). The word obviously reflects politico-religious ideology, not judicial organization; it designates and exalts the unshared domination of the Great King over his countries and his peoples” (511). To Briant, no single law was imposed upon multiple population groups without distinction, and “royal law” belonged to the “sphere of politics, not of law” (2002: 511).

A final key example of the Persian influence on law is found in a document on the verso side of the Egyptian Demotic Chronicle. This document is a copy of a decree from King Darius written in 519 bce:

Darius made [the chiefs?] of the whole earth obey him because of his greatness of heart. He wrote (to) his satrap in Egypt in Year 3, saying: Have them bring to me the scholars […] among the soldiers, priests and scribes of Egypt […]. They are to write the law of Egypt from olden days until Year 44 of Pharaoh—life, prosperity, health—Amasis—life, prosperity, health!

The law … […] of the temples and the people, have them brought here … (?) a papyrus until Year 19 […] Egypt. They were … […] (in) Year 27. He wrote matters […] in the manner (?) of the law of Egypt. They wrote a copy on papyrus in Assyrian writing and in documentary writing. It was completed before him. They wrote in his presence; nothing was left out. (Kuhrt 2007: 1:125)

This short and fragmentary text reveals an account of Darius authorizing a collection of legal material from a time called “the olden days” until year 44 of Pharaoh Ahmose II, representing a complete collection of Egyptian law. The text also mentions that copies were made in Assyrian writing (Aramaic) and documentary writing (Demotic), mirroring Persian protocol at the time.

This gathering of the scholars of Egypt might advance the narrative of Darius’s codification of local law. The text, however, only reports that the compiled laws represented a complete record of Egyptian law. The note at the beginning of the text claiming “[the chiefs] of the whole earth obey him because of his greatness of heart” illustrates the purpose of this document: to confirm locally prevailing law and lend imperial support to the ideologies of the local elite who were the main sources of tribute collection for the empire.

Donald Redford’s essay is particularly relevant here, questioning the role and function of the Egyptian legal material. In sum, Redford claims that whatever law was implemented by Persian officials would have been largely ignored in favor of the legal tradition developed by previous ruling dynasties, especially those of the Saite period, which represents the pinnacle of Egyptian law based on ancient precedent (Redford 2001: 153). It is likely that the purpose of the “codification” of Egyptian law was to produce an Aramaic translation of the Egyptian laws (Redford 2001: 158). It is clear that Darius benefits from the reputation of being the purveyor of locally prevailing law, which is consistent with Persian policies of tolerance apparent in other texts.

While Redford concludes that the text on the verso of the Demotic Chronicle represents neither authorization nor codification, the imperial support of local law had a profound effect on the development of local laws themselves. Apart from the monumental inscriptions and redacted biblical text, there is an extant corpus of documents representing everyday law from Elephantine in Egypt. This corpus of material illustrates the development of local law in context, and examples from the legal documents at Elephantine can provide modern readers a window into the everyday lives of a contemporaneous people living in Persian Egypt.


22.3 Law in Persian Egypt


Nothing similar to biblical or Mesopotamian law collections has been preserved from ancient Egypt. The fact that legal codifications were not preserved does not imply, however, that they did not exist. Diodorus Siculus, for example, lists six lawgivers who supposedly were responsible for the laws and customs of the Egyptians, and claims that Menes initiated and encouraged widespread use of written laws.2 This description seems to be confirmed by the tomb inscription of Rekhmire, a vizier of the Eighteenth Dynasty under Tuthmosis III (c. mid-fifteenth century bce), where forty leather parchments are shown in front of the vizier (40 sš.w m-bꜣḥ⸗f).3 In that inscription, the vizier is admonished to act in accordance with the hp and to listen to every petitioner “in accordance with the hp that is in your hand.”4 Additionally, a Middle Kingdom papyrus also provides evidence of different “laws” (hpw) applied to fugitives (P. Brooklyn 35.1446), and a New Kingdom papyrus (P. Turin 2021) possibly cites from a legal code (Allam 1973: 320–327). Finally, the Legal Manual of Hermopolis (dated to the first half of the third century bce) is perhaps the closest example of codification of law, as it offers a collection of models for contracts, public protests, receipts, and judicial decisions.5


22.3.1 Foreigners in Egypt During the Persian Period: The Jewish Colony of Elephantine

The Persian period in Egypt offers a complex picture of legal practices. Some of the Aramaic legal formulae used by the Elephantine-Syene scribes exhibits extensive similarity with those previously attested in Mesopotamia and Egypt. For example, Aramaic and Demotic use the concept of “being far” (Aram. rḥq, TAD B2.10:4; B3.29; Dem. wy) to express relinquishment of rights. The expression “to satisfy the heart” (Aram. ṭyb lbby, TAD B4.3:8; B4.4:9 passim) to denote acknowledgment with the accuracy of the quantity, weight, or measure received is attested in Egyptian and Mesopotamian traditions (Dem. ḥꜣty⸗i mtr.w; Akk. libbašu ṭāb). Aramaic and Demotic use the expression “shall not be able” (Dem. bn-iw rḫ; Aram. lʾ ykhl, TAD B2.6:31; 2.7:11) as standard formula of non-entitlement, usually followed by verbs denoting lawsuits.

There are forty such Aramaic-Demotic parallel expressions, several of them with antecedents either in the Mesopotamian or Egyptian traditions, sometimes in both, and going back hundreds of years. For example, the Aramaic šlyṭ formula that functions in Elephantine-Syene as a component of the warranty clause covering the case of nonfulfillment of an obligation and non-indemnification is attested in Egypt already in texts from the third millennium, and the similarity with the Aramaic formula is astonishing. A grant of usufruct from Syene reads: “But that house—you do not have right to sell it” (lhn bytʾ znk lʾ šlyṭʾnt lzbnh TAD B2.4:6–7) and the Egyptian testamentary enactment of Snnw-ʿnḫ (c. 2470 bce) reads: n rdi.n(⸗i) sḫm.s[n m rdi]t r isw (“I have not given them authority to sell it”; Urk. I 36–37). The similarities and coincidences between the Aramaic and Demotic legal traditions found at the levels of legal terms, legal formulae, legal clauses, and legal formulary indicate a very high degree of interaction between them.

The Elephantine legal material is the recipient of the fruits of both Mesopotamian and Egyptian legal traditions. The following overview of the Elephantine legal documents, therefore, is intended to provide one specific illustration of everyday law during the Persian period, especially one where jurists were allowed to draw from influential legal traditions, available locally and abroad, to create law. While similar documents from Yehud are not extant, the Elephantine legal documents may provide some insight into how everyday law in Yehud may have appeared.


22.3.2 Sale Documents

The complete documents of sales comprise a sale of abandoned property (TAD B3.4) and a sale of apartment to a son-in-law (TAD B3.12), both from the archive of Anani b. Azariah. They are composed ex latere alienatoris (i.e. from the perspective of the buyer), following a standard formulary that includes the date, parties, and abstract of the transaction; description of the performance (in sales, the amount of the payment); a declaration of satisfaction by the seller with the price received; a description of the property; a formula of transfer; the declaration of rights of the buyer (investiture); a quitclaim by the seller; a general warranty against suits by third parties; the name of the scribe; a dictation clause; the name of the witnesses; and an endorsement. The endorsement of the document of sale makes clear that the conveyance is precisely that by stating, “Document of a house which PN sold (to PN)” (spr by zy zbn PN l-PN, TAD B3.4:25; TAD B3.12:35).


22.3.3 Bequests and Inheritance ​

There are no wills or testaments in the Elephantine corpus. Inheritance was regulated by custom law and provisions in wifehood documents and in bequests (TAD B2.3; B3.5; B3.10). Hereditary property is conveyed by including the formula “and your sons after you” (wbnyky ʾḥryky, TAD B2.3.9) in the investiture clause after the rights of the alienor are stated. The formula “and your sons after you,” however, does not specifically limit the right of the alienor to transfer property (for such limitations, see TAD B2.4:6–8).

Only one document deals with a division of inheritance. In it, the brothers Mahseiah and Jedaniah, sons of Nathan, divide between themselves two Egyptian slaves who were formerly property of their mother Mibtahiah (TAD B2.11). The fact that the whole Mibtahiah archive ended up in the hands of Jedaniah suggests that he was the firstborn and had preferential hereditary rights. In addition, the formula “and your sons after you” seems to imply that sons and not daughters were the primary inheritors. It can be assumed that daughters had a right to inheritance in cases where the property holder died without sons (cf. Num. 27:8), for they appear as possible claimants in the covenant of non-claim formula (TAD B2.2:32–34). It seems that in cases where there were sons, daughters received property by bequests during the life of the father. Those bequests could take effect immediately, and in this case they used the formula “in my lifetime and at my death” (bḥyy wbmwty, TAD B2.3:3). After the death of the father, they used the formula “at my death” (bmwty, TAD B3.10:17).

In the case of the death of a husband without children, the wife received “control” (šlyṭ) over the property (TAD B2.6:18). In the case of the death of the wife, the husband received full proprietary rights and “inherited” (yrt) the wife’s property (TAD B2.6:21). The rights of widows without children are usually established in the marriage contracts. For example, TAD B3.8, a marriage contract between Ananiah b. Haggai (husband) and Zaccur b. Meshullam (father-in-law) concerning Jehoishma (wife/daughter), stipulates that if Haggai dies without children, the rights of Jehoishma are limited to the usufruct of his property as long as she does not remarry (TAD B3.8:33). If Jehoishma died without children, however, all of her property would become her husband’s (TAD B3.8:34–36).


22.3.4 Loans and Deposit ​

The papyri attest to the loan of small sums of money (TAD B3.1; B4.2, four shekels each). After the date and parties, the documents continue with the statement, “You have given me a loan of silver” (yhbt ly zpt ksp). There are also loans of grain (TAD B3.13). The interest rate for money loans was as high as 60 percent per year. When a loan was considered repaid, the lender would transfer the deed attesting to the loan to the borrower. In some cases, when loans of grain were not repaid, the borrower would threaten to convert the loan into a money loan, a type of loan that could accrue interest as opposed to the grain loan. When loans were not repaid in a timely manner, the lender would take a pledge from the borrower (TAD B3.1; B3.13). The loan documents usually list the objects that could be taken as a pledge by the lender if such a situation arose (TAD B3.13; see also TAD B3.13:2–4; B3.1:3; B4.2:1). Debts arising from previous transactions are declared by the statement, “You have upon me” (ʾyty lk ʿly, TAD B4.5:2; B4.6:3), followed by the amount owed. ​Goods left in deposit are mentioned in TAD B2.9, where they were cause for litigation.


22.3.5 Marriage and Divorce​

The Elephantine corpus includes three complete marriage contracts (TAD B3.3; B2.6; B3.8) and a few fragments (TAD B6.4; B6.3; B6.1; B6.2). The documents are drawn between the bridegroom and the head of the family of the bride, or, in the case of the handmaiden Tamet, her master. The main purpose is to regulate the pecuniary rights resulting from the union. The documents record the request of the bridegroom to the guardian to receive the bride as his wife, the verba solemnia “she is my wife and I am her husband from this day and forever” (hy ʾntty wʾnh bʿlh mn ywmʾ znh wʿd ʿlm), and the payment of a bride-price by the bridegroom to the bride’s guardian. The bride price became part of the bride’s dowry. The description of the dowry consisted of cash, clothes, utensils, and various goods, stipulations in case of divorce, and regulation of some marital duties like not taking another spouse (TAD B3.8:33–34) or the denial of conjugal rights (TAD B3.8:37).

All the marriage contracts include divorce clauses that allow both spouses to end the marriage. The spouse who wants to initiate the divorce “stands up in the congregation” (yqwm bʿdh) and declares “I hate” (śnʾt) the other spouse (TAD B2.6:23, 27; B3.3:7, 9, B3.8:21, 24). The party that initiates the divorce is liable to pay a penalty called “money of hatred” (ksp śnʾ, TAD B2.6:23; B3.3:8–9, 22, 25). If the wife should initiate the divorce, she would lose the bride price, but in any case she is entitled to keep the property that she brought with her at the time of entering the house of the husband. After the divorce, the woman is free to return to her father’s home or to go wherever she pleases (TAD B2.6:25, 29; B3.8:26, 28). Tamet, being Zaccur’s handmaiden, did not enjoy that right (TAD B3.3).


22.3.6 The Courts

The “governor” (Persian prtrk, “superior”) and the “troop commander” (rb ḥylʾ) had jurisdiction over legal and military matters (TAD B2.9:4). A body alternately labeled “judges” (dyny, TAD B2.2:6); “judges of the king” (dyny mlkʾ, TAD B5.1:3); “judges of the province” (dyny mdntʾ, TAD A5.2:7); prefect and judge (sgn wdyn, TAD B2.3:13; B3.1:13); “prefect and lord” (sgn wmrʾ, TAD B3.10:19; B3.11:13); and “judges, overseers, and hearers” (dynyʾ typtyʾ gwśkyʾ, TAD A4.5:8–10) seemed to have been adjudicating judicial decisions. The “assembly” (ʿdh) mentioned in the marriage contracts as the body to which a declaration of divorce should be addressed does not seem to have had any decisive judicial function but served as a means of making the dissolution of the marriage public, thereby preventing any future charge or suspicion of adultery. Moreover, the lack of any evidence of an autonomous Jewish court suggests that the disputes arising out of Aramaic and out of Egyptian Demotic contracts were adjudicated by the same forum.

The Elephantine documents do not provide detailed evidence of court procedures, but it is possible to see three instances in a suit: (1) plaintiff brings his claim before the courts; (2) defendant responds by claiming his innocence by an oath to a deity (TAD B2.2:4) or by making restitution (TAD B2.9); and (3) plaintiff withdraws his claim (TAD B2.9:9–10; B2.2:12–13). It was common procedure in Egypt to interrogate witnesses and both the plaintiff and the defendant in civil disputes. The same is true for the Elephantine papyri, where there are several mentions of one of the parties being interrogated (šʾl, “to ask,” carries the legal meaning “interrogation” in this context; see TAD A5.2:3; 5.4:5; B7.2:6; 8.7:2, 9; 8.8:5, 8; 8.10:6). The resolution of the dispute demanded a relinquishment of rights or a withdrawal of claims to prevent additional litigation. It was the role of the judicial authority to convince the party to draw such a document. Demotic documents also attest to resolutions of disputes in this manner (cf. P. Rylands 9 20:19). Court officials and functionaries were known for receiving bribes (TAD A4.2:4). The Elephantine corpus offers some evidence of unlawful activities dealt by the courts, including “acting thievishly” (TAD A4.2:5; TAD A4.3:4); robbery (TAD A6.15:6; TAD B7.2:6) (see Botta 2014: 7–11).


22.4 Conclusion

The study of law in the Persian period is multifaceted: the absence of traditional law collections characteristic of previous imperial powers and the relatively scattered extant legal sources must be understood as many individual pieces of an incomplete puzzle. We can, however, make a few conclusions about the role and function of law in the Persian period. The role of Persian royal law and the authorization of local law was primarily political as both were used to cultivate loyalty and facilitate the prompt payment of tribute, but the function of law in the Persian period varies depending on the local, provincial context. The Persians did not apply a single law code to all of their satrapies, and the term “royal law” should not be understood in terms of a universal law code. In this respect, the legal documents from Elephantine, for example, would not necessarily apply to those immediately outside the community, let alone the greater province. The legal material from Elephantine drew from distinctly local Demotic sources as well as international cuneiform sources.

Whereas the policies of other ancient Near Eastern empires stifled or halted the development of locally prevailing law, the policies of the Persian Empire embraced it. In places like Persian Egypt, where Egyptian jurisprudence was a long-established reality, imperial support of locally prevailing laws served to increase local support of Persian hegemony, and in places like Yehud, suppressed by two centuries of devastation, even the slightest amount of imperial support for the development of local laws could function as a catalyst for their further enrichment. Imperial authorization is less about the implementation of new laws than it is about the confirmation of laws that are already in place.

Much like Elephantine, Yehud experienced an opportunity for legal autonomy within this greater framework. In the case of ancient Israel, we find imperial support of existing traditions, politically motivated to encourage loyalty to the Persian king and the consistent collection of tribute. With this newly granted legal autonomy, local traditions began to thrive. Evidence of the development of locally prevailing law is apparent throughout the Elephantine material, where the traditions of the elite gained a degree of imperial backing. The Persian period provided an atmosphere conducive to the development of the Torah rather than one that mandated the Torah’s development. The local elite, once subjugated by centuries of Neo-Assyrian and Neo-Babylonian hegemony, likely seized the opportunity for this wealth, land, power, and autonomy in exchange for their loyalty to the Persian emperor.




Notes


1. For more on the function of local governors, see L. S. Fried, “The Governor in Persian Imperial Administration,” in In the Shadow of Bezalel: Aramaic, Biblical, and Ancient Near Eastern Studies in Honor of Bezalel Porten (CHANE 60), ed. A. F. Botta, 319–31 (Leiden, The Netherlands: Brill, 2013).

2. W. Spiegelberg, Die sogenannte ‘Demotische Chronik’ (Leipzig: J. C. Hinrichs, 1914), 30–2. See also Diodorus I, 94:1, and I, 75:5–6. The six lawgivers are Mneves (Menes), Sasychis, Sesoösis, Bocchoris, Amasis, and Darius (Diodorus I, 94–5). The attribution to Menes of the creation of Egyptian civilization is well attested from Dyn. XVIII onward.

3. Urk. IV, 1111/1–2. See S. Allam, “La problématique des quarante rouleaux de lois,” in Studien zu Sprache und Religion Aegyptens, ed. W. Westendorf (Göttingen, Germany: F. Junge, 1984), 447–52.

4. An identical expression is found in Ezra 7:14: “For you are commissioned by the king and his seven advisers to regulate Judah and Jerusalem according to the law (bdt) of your God, which is in your hand (bydk).”


5. P. Cairo dem J.d’E. 89127–89130 and 89137–89143. G. Matta and G. R. Hughes, The Demotic Legal Code from Hermopolis West (Cairo, Egypt: Institut français d’archéologie orientale du Caire, 1975); J. Quaegebeur, “Sur la ‘loi sacrée’ dans l’Égypte gréco-romaine,” Ancient Society 11–12 (1980–1981): 227–40.
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Part V

The Late Second Temple Period and Beyond—Reflections on Biblical Law Within Emerging Jewish Communities






Chapter 23

The Law in the Late Second Temple Period


John J. Collins





From the time of Ezra in the Persian period, the Torah of Moses was recognized as the ancestral law of Judea (Collins 2017). To be sure, the book of Ezra bristles with historical problems. Yet it is apparent that there was no normative book of the law in the period of the restoration in the late sixth century, as attested by the prophets Haggai and Zechariah, and the Judean garrison in Elephantine in the fifth century does not appear to have had a copy. The community of Jerusalem is evidently surprised by some of the provisions of the Torah in the books of Ezra and Nehemiah (e.g. Neh. 8). Nonetheless, Hecataeus of Abdera, writing about 300 bce could take it for granted that Judeans lived by the law of Moses (Stern 1976: 20–35). The Torah evidently attained this status at some time between 500 bce and 300 bce, and the only available account attributes this development to the initiative of Ezra, usually dated to 458 bce. It is apparent that the books of Ezra and Nehemiah do not know the Torah exactly as we have it. The sequence of festivals in Nehemiah 8 does not correspond to Leviticus 23, most notably in the date of the Day of Atonement. But while the Torah continued to be modified after the time of Ezra, it seems to have been established as the ancestral law of Judah already in the Persian period.

Josephus (Ant. 11.338) claims that Alexander the Great visited Jerusalem, and that “when the High Priest asked whether they might observe the ancestral laws and in the seventh year be exempt from tribute, he granted all this.” The story is universally dismissed as fiction; it is unlikely that Alexander went to Jerusalem in person. The idea that the conquering king, however, would affirm the right of the conquered city to observe its ancestral laws is quintessentially Hellenistic. Elias Bickerman demonstrated that “the first favor bestowed by a Hellenistic king on a conquered city—and the basis of all other favors—was the re-establishment of the municipal statutes. In virtue of the conquest, the subjugated city was no longer entitled to its institutions and laws, and it regained these only by means of an act promulgated by its new master” (Bickerman 2011: 1.340). When Antiochus III conquered Jerusalem in 198 bce he issued a proclamation that “All who belong to the people are to be governed in accordance with their ancestral laws” (Ant. 12.142). The decree of Antiochus is mostly concerned with matters relating to the temple. As in the case of Ezra, there are some discrepancies between the laws as cited and the written laws that have come down to us. Antiochus makes no reference to a book of the law. The ancestral law was known from tradition and custom, and it was presumed to correspond to the written law. The written law seems to have had a role that was largely symbolic.

Robert Doran has argued persuasively that the so-called persecution of the Judeans by Antiochus Epiphanes was in fact an act of punishment by suspending the privilege of living by the ancestral laws (Doran 2011: 432). Eventually, this punishment was revoked, because of the resistance led by the Maccabees. The Maccabean revolt, however, marked a watershed in attitudes toward the law of Moses. The Maccabees were not necessarily bound by the letter of the law. They famously made an exception for fighting on the Sabbath. Yet their rallying cry, according to 1 Maccabees, was the defense of the ancestral laws: “Let everyone who is zealous for the law and supports the covenant come out with me!” cried Mattathias (1 Macc. 2:27). They proceeded not only to defend but to impose “the Jewish way of life” within the territory they controlled. According to 1 Maccabees, they “struck down sinners in their anger and lawless men in their wrath; the survivors fled to the Gentiles for safety. And Mattathias and his friends went about and tore down the altars; they forcibly circumcised all the uncircumcised boys that they found within the borders of Israel … They rescued the law out the hands of the Gentiles and kings” (1 Macc. 2:44–47; compare Josephus Ant. 12.278). These policies were continued by the Hasmoneans. Josephus tells us that when John Hyrcanus conquered the Idumeans “he permitted them to remain in their country so long as they had themselves circumcised and were willing to observe the laws of the Jews” (Ant. 13. 257–258). Aristobulus I did likewise with the Itureans (Ant. 13.318–319). We do not read that the Hasmoneans required these subject peoples to be instructed in the details of the Torah. Rather they were required to observe key practices such as circumcision. We might expect that they were also expected to observe the Sabbath, and the other practices that had been suppressed in the time of Antiochus Epiphanes.

It is also in the wake of the Maccabean revolt that Jewish literature takes a halakhic turn, as evidenced especially in the Dead Sea Scrolls. In this chapter I review three aspects of Jewish law in the period after the revolt: (1) the theoretical disputes about religious law that we find reflected in the Scrolls; (2) the glimpses of actual legal practice in Judea that we find in the papyri from the region of the Dead Sea in the early second century CE; and (3) the status of Jewish law in the Egyptian diaspora, which follows a quite different trajectory.


23.1 The Halakhic Turn in the Dead Sea Scrolls

Concern for halakhah, understood as the religious laws by which people should live, can be found already within the Torah, in parts of Exodus, Leviticus, and Deuteronomy. In the period after the Maccabean revolt, however, we see an intensified concern with such issues. The earliest post-biblical writings in which halakhic issues are dominant are the Temple Scroll and Jubilees. Neither of these books is likely to be a product of the sectarian movement known from the scrolls. Also, neither is presented as a work of exegesis, although both are clearly reworkings of older scriptures.

The Temple Scroll takes its name from the instructions for building the sanctuary. It attempts to integrate the laws in Exodus, Leviticus, and Numbers, dealing with the sanctuary, the festivals, sacrifices, and purity. The later part of the Scroll is a rewriting of Deuteronomy 12–23, including “the law of the king” in Deuteronomy 17. It practices what Lawrence Schiffman has called “a distinct form of harmonistic exegesis,” mainly on legal materials (Schiffman 1994: 260, 2008: xxvi). For example, 11QT 53:4–8 adds to the deuteronomic permission of secular slaughter the provision that the blood be covered with dust, by analogy with the slaughter of wild animals in Leviticus 17:13. This kind of harmonistic exegesis is broadly typical of the Samaritan Pentateuch and the text known as 4QReworked Pentateuch (White Crawford 2008: 39–59). It is distinguished, however, by the fact that it is presented as direct divine speech. Although the author derives his laws through a kind of midrashic interpretation, he presents them as actually deriving from the revelation on Sinai, and does not explicitly acknowledge a separate, traditional Torah. For this reason, Schiffman, especially, has insisted that the attitude to law in this text is fundamentally different from that of sectarian scrolls such as the Damascus Document, which explicitly depend on the Torah (Schiffman 1994: 253, and passim; Shemesh 2009: 25).

Jubilees, unlike the Temple Scroll, acknowledges the existence of “the first law,” but it too is presented as revelation, dictated by the angel of the presence (Jub. 1:27). In the case of Jubilees, the halakhic rules are woven into the narrative. So for example we read that Adam was created in the first week but Eve in the second, “and that is why the commandment was given for women to keep in their uncleanness—seven days for a male and fourteen days for a female.” Adam was brought into the garden after forty days but Eve only on the eightieth day, “and that is why the commandment is written on the heavenly tablets about a woman that gives birth” that she will be impure twice as long after the birth of a female as after the birth of a male (Jub. 3:8–13). In this case, Jubilees grounds the law of Leviticus 12 in the story of creation. In other cases, it expands or elaborates the law. So, for example, we are told, à propos of the primal couple’s discovery of their nakedness, that it is prescribed in the heavenly tablets that all those familiar with the law should cover their shame and not uncover themselves as the Gentiles do (Jub. 3:31).1

It is now apparent that disputes over the exact interpretation of religious law were a major factor in sectarian disputes from the second century bce onward. This is most clearly evident in 4QMMT (“Some of the Works of the Law”) which is a treatise addressed to a leader of Israel, presumably a high priest, urging him to accept the writer’s interpretation of the law rather than that of a third party (Qimron and Strugnell 1994; on the interpretation of Scripture in this text, see Bernstein 2013: 554–574). Part of the text deals with the religious calendar. The sectarian Scrolls generally attest to a calendar of 364 days (as do the Temple Scroll and Jubilees), whereas the traditional calendar observed in the temple had 354. The main body of 4QMMT, however, deals with some twenty issues bearing on holiness and purity, sacrifice and tithing, forbidden sexual unions, and so on. In all cases, the views of the “we” group are stricter than those of their opponents. Several of the issues discussed in 4QMMT appear again in rabbinic literature. The views of the third party, to which MMT is opposed, generally correspond to those of the rabbis, and are widely assumed to be those of the Pharisees. Jacob Sussmann, followed by Lawrence Schiffman, argued that the viewpoint advanced in MMT corresponded to that of the Sadducees (Schiffman 2010: 112–122; Sussmann 1994: 179–200), even if the group in question was Essene. The Essenes shared the Sadducean view on these issues.

Josephus describes the difference between Pharisees and Sadducees on the matter of law as follows:

The Pharisees had passed on to the people certain regulations handed down by the former generations and not recorded in the Laws of Moses, for which reason they are rejected by the Sadducean group, who hold that only those regulations should be considered valid which were written down ….

(Ant. 13.297; Shemesh 2009: 73; on the unwritten law in the pre-rabbinic period, see Baumgarten 1977: 13–35)

The Sadducees, of course, relied on a particular way of interpreting the written laws. The sectarian movement described in the Dead Sea Scrolls, usually assumed to be the Essenes, distinguished between that which was “revealed” (nigleh) and that which was hidden (nistar) (Schiffman 1975: 22–32, 1994: 247; on the interpretation of biblical law in the Scrolls, see further Bernstein 2013: 448–475). The written laws were known to all Israel. The hidden laws were only revealed to the sectarians (CD 3:12–16). It is apparent that in many cases these hidden things were “revealed” through exegesis, and were understood to be implicit in the text of the Torah. In CD 6:2–11 the process of revealing the hidden things is symbolized as digging a well (alluding to Num. 21:18; Shemesh 2009: 42, 2010: 602). The well is the Torah, and those who dig it are “the penitents of Israel,” while a special role is reserved for an authoritative teacher called “the Interpreter of the Torah” (doresh ha-Torah).

Daniel Schwartz has argued that there was a fundamental difference between the attitude to law of the priestly groups (Sadducees and Essenes; the Temple Scroll and CD are both in the priestly camp) and that of the Pharisees and later rabbis (Schwartz 1992; 2014: 21–47; cf. Hayes 2015: 103–105). In his view, priestly halakhah was realistic, whereas that of the Pharisees and rabbis was nominalistic. In other words, the priestly legal system was bound to nature and reality. A nice example of this is found in the prohibition of remarriage while the first wife was alive in CD 4:20–21: “the foundation of the creation (yesod ha-beri’ah) is ‘male and female he created them’ (Gen. 1:27).” Concern for the order of nature underlies the insistence on the 364-day calendar. If human bones are impure, animal bones must be impure too. Intermarriage is absolutely excluded in such texts as Jubilees and 4QMMT by analogy with the separation of species in creation (Hayes 2002: 70–91, 2011: 123–124). The Pharisees and rabbis, in contrast, held that such issues, including calendrical matters, were for authoritative interpreters to decide. Schwartz has been criticized for overstating his case (Noam 2010; Rubenstein 1999) and has qualified it accordingly. As he now admits, “some rabbinic laws seem to assume that law conforms to nature” (Schwartz 2014: 33). The rabbis are not invariably opposed to the realist perspective but weigh it among other considerations (Hayes 2011: 132). Nonetheless, the distinction stands as a broad generalization (Shemesh 2010: 609).

Christine Hayes has argued that what is at issue here is “the role of epistemological certainty in determining the content of the law” (Hayes 2011: 121). If legal principles exist in nature, and have independent reality, they cannot be subject to negotiation. This conflict of legal epistemologies was a significant factor in the rise of sectarianism in the late Second Temple period.


23.2 The Documents from the Bar Kochba Period

The discussions in the sectarian scrolls are theoretical. For example, the discussion as to whether one may marry one’s niece in the Damascus Document is a matter of principle, not an actual legal case. Nonetheless, the scrolls reflect the context in which legal issues were debated in the Hasmonean and perhaps Herodian periods. For insight into the practice of law in Judea, we have to wait to the documents from the early second century ce, found in the region of the Dead Sea (Cotton and Yardeni 1997; Lewis 1989; Yadin, Greenfield, Yardeni, and Levine 2002). These include more than one hundred legal documents—sales, marriage documents, and the like. More than one-third of the legal documents are written in Greek. (The others are in Hebrew, Aramaic, or Nabatean Aramaic). Especially noteworthy are the archives of two women. That of Babatha, daughter of Simeon, contains thirty-five papyri (labeled P. Yadin 1–35, but see Cotton 2001 for various other designations). Twenty-six of these are in Greek, nine of which have Aramaic or Nabatean subscriptions and signatures. Six are in Nabatean and three in Aramaic. They date between 93 and 132 ce (Lewis 1989: 4). The second archive belonged to a woman named Salome Komaise, and dates from 125 to 131 ce. At least six Greek documents belonging to this archive have been identified (Cotton and Yardeni 1997: 158–237). One of these, P. Yadin 37 (= P. Hev 65), was found in the same cave as the Babatha archive. There are also some Aramaic documents that pertain to this archive (P. Hev 12, probably also 1 and 2) (Oudshoorn 2007: 13). All of this material comes from a time after the end of Judean independence, and so the context is very different from that of the sectarian scrolls.

Much of the discussion of these papyri has focused on the question whether they conform to Roman law or rather correspond to Jewish law, as found later in the Mishnah and Talmud. At the outset, it must be noted that the only court mentioned is that of the Roman governor of Arabia. After the Roman incorporation of Nabatea in 106 ce, contracts were increasingly written in Greek, even when the parties to them did not know that language. This was necessary so that they would be recognized as valid. The contracts and legal documents “bear a striking resemblance to their Egyptian counterparts” (Cotton and Yardeni 1997: 154). It should also be noted that rabbinic law, which is often adduced as representative of “Jewish law” in this context, was not yet written down when these documents were drawn up. Hannah Cotton has argued:

Even when the provisions in the documents do resemble what came to be normative Jewish law, we cannot assume without further proof that what we are witnessing is the influence of Jewish law on the documents rather than the reverse: the halakha adopted the legal usage of the documents, which in their turn, reflect the legal usage of the environment. (Cotton and Yardeni 1997: 155; compare Schiffman 2005: 186)

The most interesting and controversial issues raised by the papyri concern marital law. The marriage contracts written in Aramaic have a distinctively Jewish character. Two of these contracts (DJD 2, no. 20 and P. Yadin 10)2 contain the formula “that you will be my wife according to the law of Moses and the Jews.” These contracts also refer to “the money of your ketubbah.” Hannah Cotton infers that the rabbinic marriage contract had indeed by then developed its own special form (Cotton 1998: 174).3 She doubts, however, that it was normative at this time. None of the five marriage contracts written in Greek is a translation of an Aramaic ketubbah. The formula referring to the law of Moses is absent from all of them.

There are four issues in dispute: (1) whether Babatha’s ketubbah conformed to Jewish tradition as attested in rabbinic literature; (2) whether the papyri attest to a practice of unwritten marriage, or cohabitation before the drawing up of a marriage contract; (3) whether they attest to the practice of polygamy, or at least bigamy, in the early second century ce; and (4) whether women could initiate divorce.


23.3 Babatha’s Ketubbah

The normal form of marriage payment in Greek contracts was the dowry, a sum of money that the bride brings into the marriage. This is also true of the Greek marriage contracts in the Jewish papyri. Biblical literature, in contrast, envisioned a mohar, a payment by the groom to the bride’s father. In rabbinic law, this was transformed into a pledge payable to the wife on the dissolution of the marriage, whether by death or divorce. In rabbinic literature, this payment is known as the ketubbah.

Two of the Aramaic marriage contracts (P. Yadin 10 and P. Mur 21) mention ketubbah money, and this has generally been taken to refer to the rabbinic ketubbah. The strongest evidence for this view is found in Babatha’s marriage contract (P. Yadin 10), which says that Babatha’s second husband, Judah Khthousion owed her the 400 zuz or denarii of her ketubba money. (The editors even restore the word mohar in line 5). This interpretation is disputed by Michael Satlow, who argues that the ketubbah money in question was her dowry, to which she was entitled if the marriage dissolved (Satlow 2005: 59). Hannah Cotton comments that “if the fictitious mohar is meant, then it must be said that it is treated in the very same way as what we may call the ‘gentile’ dowry … the husband’s entire property is put in lien to secure the return of that money on the dissolution of the marriage” (Cotton 1998: 175). She concludes that nothing in these papyri forces us to think that “the money of your ketubbah” is the rabbinic fictitious mohar, provided by the husband, rather than the dowry of the Greek marriage contracts, provided originally by the wife.” In her view, the only distinctively Jewish aspect of these Aramaic contracts is the provision that the sons will inherit the ketubbah money of their mothers, and that the daughters are to be provided for out of the husband’s property.


23.4 Unwritten Marriage?

The controversy over unwritten marriage centers on P. Yadin 37 (= P. Hever 65) (Lewis 1989: 130–133), in which Jesus son of Menahem acknowledges that he has taken Salome also called Komais “for them to … and for Jesus to live with her as also before this time.” The papyrus goes on to acknowledge the receipt of the dowry and “his undertaking of feeding and clothing both her and the children to come in accordance with Greek custom (nomos) and Greek manners.” The editor, Naphtali Lewis, cited the parallel of unwritten marriage (agraphos gamos) in Egyptian papyri (Wolff 1939), but opted instead for the view, suggested by Ranon Katzoff, that “the bride and groom had been living together since the day of their betrothal, in keeping with a Jewish practice of the time when the bride was an orphan and a minor” (Lewis 1989: 130). Tal Ilan, in a provocative article, argued that it was simply a case of premarital cohabitation (Ilan 1993, summarized in Ilan 1995: 99–100).). Hannah Cotton pointed out that Salome can hardly have been a minor, since she had already been married at least four years earlier. Against Ilan, she countered that “this so-called radical approach assumes just as does the ‘apologetic approach’ of Lewis that by this time there existed a coherent and operative system of Jewish law which had already become normative. In this system ‘a man may not keep his wife even one hour without a ketubba’ (b. Bava Kamma 89a)” (Cotton 1998: 178). She argues that Lewis’s original suggestion of agraphos gamos is surely right. The written contract was not yet mandatory.

Ranon Katzoff has tried to defend an interpretation in accordance with rabbinic law. He suggests that Salome had been a minor when her provisional marriage began (Katzoff 2005: 140), but in that case she would have been married twice as a minor. He contends that the rabbinic explanation is more economical “since it did not require transferring a poorly attested institution from Egypt … and explaining away the absence of any rabbinic reference to it” (2005: 134). Finally, following Cotton, he disputes Lewis’s restored reading that Jesus “had taken” Salome and suggests that the text only said that he declared to Salome that he had received the dowry. He concludes “this is not a marriage contract, but a dowry receipt” (2005: 143). He can only speculate, however, as to why this receipt was issued when the couple had been living together for some time.

Katzoff also notes, however, that “to judge from rabbinic literature, Jews in the Talmudic period varied in their practices on writing a ketuba. People either did write a marriage contract or did not write, and the marriage was equally valid and acceptable” (2005: 143). But in that case there is no need to appeal to the case of the orphan minor bride, or indeed to an Egyptian institution of unwritten marriage, and there is no need to categorize a couple who lived together without a contract as engaging in premarital cohabitation. What the document shows is simply that the legal arrangements were not always written down at the start of a marriage (so also Oudshoorn 2007: 432: “partners could contract a valid marriage without any form of written proof”).


23.5 Bigamy or Polygamy?

Polygamy was practiced in early Israel, if we may judge by the stories in Genesis. It is never prohibited in the Bible. Josephus, in his account of the marriages of Herod, comments that “it is our ancestral custom that a man may have several wives at the same time (Ant. 17.14; JW 1.477). The Mishnah allowed a man to have as many as five wives if he could afford it (m. Ketubbot 10:5; m. Keritot. 3:7). Nonetheless it is usually assumed that monogamy was the norm by the late Second Temple period.

That assumption is put in doubt by two passages in the Babatha archive. In P. Yadin 26, Babatha summoned a woman named Miriam to appear with her before the magistrate to explain “why you seized everything in the house of Judah son of Eleazar Khthousion my and your late husband.” P. Yadin 34 also refers to Miriam as the wife of Judah Khthousion, “her husband and mine.” Katzoff asserts that “nothing in the documents indicates that he (Judah) was still married to Miriam when he married Babatha” (Katzoff 2000: 74; followed by Oudshoorn 2007: 395), but if he had divorced her, it would be extraordinary if Babatha failed to mention that. The judgment of Lewis, that the papyri show that polygamy was not restricted to the rich and powerful, is surely correct (Collins 1997a: 122; Lewis 1989: 24).


23.6 Could a Woman Initiate Divorce?

Divorce in Jewish tradition was the prerogative of the man. The Elephantine papyri, from the fifth century bce, are exceptional in routinely granting the woman the right to divorce, but that custom must be seen in its Egyptian context. There are some instances of divorce initiated by Herodian women (Ant. 15.259, 18.136), but they are not a reliable guide to typical Jewish practice. Josephus says that they were “not in accordance with Jewish law.”

New questions were raised, however, by the Shelamzion archive (Collins 1997a: 119–121). In P. Hever 13, Shelamzion acknowledges the receipt of seven items from Eleazar, “who was formerly her husband and who received a bill of divorce from her” (the passage is apparently addressed to Eleazar). The Aramaic can also be translated as “who received a bill of divorce from him.” In this case we have to posit a very abrupt change of addressee: “You, male, who were formerly her husband, and you, female, who received a writ of divorce from him” (see Yardeni in Cotton and Yardeni 1997: 69). This may be possible, but it is undeniably awkward.

The law later formulated in the Mishnah, by which only the husband could initiate divorce, was evidently presupposed by Josephus. We must reckon with the possibility, however, that there was some variety in practice.

Oudshoorn concludes from her review that “under Roman rule substantive arrangements referred to indigenous law” (Oudshoorn 2007: 435), but she concludes this from the fact that they do not follow Greek or Roman precedent in a rigid way. In fact, the papyri seem to take a flexible attitude to laws. While they sometimes correspond to later rabbinic law, this is not true on the whole. If they reflect indigenous law, then Jewish law had not yet taken the form we know from rabbinic literature in a consistent way.4


23.7 The Diaspora

In the diaspora, too, we may distinguish between the theoretical discussions in the literature and the reflection of actual practice in the papyri. (Collins 2017, 134–58)

In some of the literature, there is an attempt to treat the law as a work of philosophy, a tendency that reached its climax in the works of Philo. Many of these writings address questions of ethics, whether directly or indirectly. In general, they tend to bypass the distinctive Jewish laws and dwell on the importance of monotheism and matters of social and sexual morality. We do not find in the diaspora the kind of detailed halakhic discussions that are characteristic of the Dead Sea Scrolls, for example in 4QMMT or the Damascus Document.

Both Philo (Hypothetica 7.1–9) and Josephus (Ag. Apion 2.190–219) present summaries of the law (Niebuhr 1987; Sterling 2003). Philo begins with a list of offenses for which the penalty is death. The list begins with sexual offenses (pederasty, adultery, rape). The following section focuses on household rules (“wives must be in servitude to their husbands …”). Philo touches here on distinctively Jewish matters relating to dedicated property, but discussion of household roles is commonplace in Hellenistic moral literature (Balch 1988: 25–30). He then proceeds to “a host of other things which belong to unwritten customs and institutions or are contained in the laws themselves” (Hypothetica 7:6).

Not everything in these laws is derived directly from the Torah. Philo has a negative formulation of the Golden Rule: “What a man would hate to suffer he must not do himself to others.” Other non-biblical injunctions include the obligation to give fire and running water to those who need them and not to deny burial or disturb the place of the dead. Some other prohibitions, such those of abortion and abandoning children, are quite typical of Hellenistic Judaism but are not explicitly found in the Torah. Other items, such as the concern for nesting birds, have a clear biblical basis (Deut. 22:6).

Josephus gives a fuller exposition of the law, beginning with the conception of God and the temple cult. He proceeds to marriage laws and, like Philo, emphasizes the death penalty for sexual offenses. He claims, inaccurately, that the law forbids abortion and orders that all children be brought up. Also like Philo, he insists that the law requires that people provide fire, water, and food to those who need them and not leave a corpse unburied. Some of these laws correspond to unwritten laws attributed to Buzyges, the legendary hero of an Attic priestly tribe. Much of this material is paralleled in the Sayings of Pseudo-Phocylides, which does not acknowledge the Torah at all.

It would of course be very rash to assume that Sabbath and circumcision were not important to Jews in the Hellenistic diaspora. Philo famously criticized the extreme allegorists, “who, regarding laws in their literal sense in the light of symbols belonging to the intellect, are over-punctilious about the latter, while treating the former with easy-going neglect” (On the Migration of Abraham 89–93). The Letter of Aristeas feels obliged to offer an allegorical interpretation of the food laws, but it is clear that the continued practice of those laws was presupposed. The need for circumcision was the subject of dispute in the case of the royal house of Adiabene in the first century ce, but the stricter view, that held to the requirement, prevailed (Collins 1997b: 211–235). The Roman satirists, also in the first century, clearly associated Judaism with distinctive practices, among which circumcision and Sabbath observance figured prominently (Juvenal, Satire 14.96–106). Even Josephus boasts that “the masses have long since shown a keen desire to adopt our religious observances; and there is not one city, Greek or barbarian, nor a single nation, to which our custom of abstaining from work on the seventh day has not spread, and where fasts and the lighting of lamps and many of our prohibitions in the matter of food are not observed” (Ag. Apion 2.282). The persistence of the practices should warn us against inferring any neglect of them from their absence in much of the literature.


23.8 A Politikos Nomos?

A quite different perspective on the use of the Torah in the diaspora, however, is opened up by the papyri. In his introduction to Corpus Papyrorum Judaicarum, Victor Tcherikover wrote: “Jews in Egypt, like their brethren everywhere in the diaspora, lived in communities, i.e. in separate semi-political organizations, having their own laws and customs, buildings and institutions, leading personages and officials” (Tcherikover and Fuks 1957: 5).

He continued:

As to the legal basis of Jewish communities in Egypt, there was no need for the Ptolemaic government to establish new principles of legislation, since many other national groups had a similar legal status. The Hellenistic world was accustomed to a political institution called a politeuma. The term had several meanings, but the most usual was an ethnic group from abroad enjoying certain rights and having its domicile inside a polis or country. (Tcherikover and Fuks 1957: 6)

Tcherikover supposed that politeumata were granted by the king the right to live according to their ancestral laws. He concluded: “Yet ‘the ancestral laws’ as concerning Jews, could have had only one meaning: Jewish autonomous organization based on the laws of Moses” (1957: 7). Aryeh Kasher developed this idea to claim that Jews in Egypt had “an independent judicial system and community establishment, on the basis of the right to preserve ancestral customs” (Kasher 1985: 4).

Josèph Mélèze Modrzejewski developed the legal understanding implicit in Tcherikover’s claims. He argued that the law of Moses had the status of a politikos nomos, that is, of a subsidiary law of an immigrant group (Modrzejewski 1997: 107–115). The hierarchy involved is spelled out in a papyrus from 226 bce, relating to a case between Jewish litigants:

And whereas the code of regulations [diagramma] … directs us to give judgments in a … manner on all points that any person knows or shows us to have been dealt with in the regulations of King Ptolemy [diagrammata], in accordance with the regulations; and on all points not dealt with in the regulations, but in the civic laws [politikoi nomoi] in accordance with these laws; and on all other points to follow the most equitable view. (Modrzejewski 1997: 108; CPJ 1.19)

In the event, the accuser withdrew from the proceedings, and so we do not know what law would have applied.

A second papyrus, CPJ 1.128, provides more substance for Modrzejewski’s view. A woman named Helladote had married a Jew named Jonathas, apparently by “the law of the Jews.” Jonathas had apparently divorced her unilaterally, in accordance with Jewish law, as found in Deuteronomy 24:1, whereas current Greek custom recognized the equality of husband and wife in divorce proceedings. Helladote’s appeal was based on the discrepancy between Jewish and Greek law. Modrzejewski concludes: “thanks to this misadventure, we have been able to learn a most important fact: Jewish Law, that is, the Greek Torah, had truly become a ‘civic law,’ politikos nomos, among other ‘civic laws’ applicable to Greek-speaking immigrants” (Modrzejewski 1997: 112). This, however, is the only appeal to Jewish law in the papyri edited by Tcherikover and Fuks. Other texts from CPJ show Jews charging the usual Ptolemaic rate of 24 percent for loans, even to fellow Jews. Even in the case of the Helladote papyrus, we do not know how, or on what basis, the judges decided the case.

Since Modrzejewski wrote, however, a new corpus of papyri has become available, from a Jewish politeuma at Herakleopolis (Cowey and Maresch 2001). Prior to the discovery of these papyri, the existence of Jewish politeumata in Egypt had been controversial. The publication of the papyri from Herakleopolis in Middle Egypt established beyond doubt that Jewish politeumata did indeed exist. It also showed that the archons of a politeuma could have judicial authority. The politeuma at Herakleopolis, which the editors tentatively identified as a military colony, did not include all Judeans in the area. Since Judeans from neighboring Aphroditopolis and Oxyrhynchus made appeals to the archons in Herakleopolis, it is apparent that not every Judean community had its own politeuma. It appears that the jurisdiction of the archons extended to non-Judeans in cases where Judeans were involved. The editors note three petitions by Judeans that involve non-Judeans, but in no case was a petition to the archons filed by a non-Judean.

The implications of these papyri for the use of the Torah in Hellenistic Egypt have been interpreted variously. Cowey and Maresch claimed that the politeuma basically followed Ptolemaic legal practice (Maresch and Cowey 2003: 307). Kasher, nonetheless, claimed that his views had been vindicated (Kasher 2002: 257–268). Sylvie Honigman argued that the Jewish character of these papyri is primarily a matter of religious belief, cultic practice, and marriage customs:

What did these Jews have in mind when invoking their patrios nomos? Probably something much less clearly defined than modern scholars, readers of the Mishnah and Talmud, would like them to. As long as the faith in the God of the Jews (see the oath) was respected, as long as some specific customs directly bearing on family life (law of marriage) were carried on, an unconscious process of progressive assimilation into local legal practices could be set in motion. (Honigman 2002: 265)

The only clear appeal to Jewish law is in P. Polit. Iud. 4, in the matter of a writ of separation. Like CPJ I, 128, adduced by Modrzejewski, this case shows that Jews could on occasion, appeal to Jewish law, but the instances are strikingly rare. Even these cases do not show that the archons based their legal decisions on the Torah.5


23.9 A Broader Meaning of Torah

Even Tcherikover and Modrzejewski, who championed the view that Judeans in Egypt enjoyed legal autonomy, recognized that the papyri rarely refer to Jewish law. Tcherikover found “two contradictory tendencies in Egyptian Jewry: the desire to follow old national and religious tradition, and the desire to participate vigorously in all aspects of Hellenistic life” (Tcherikover and Fuks 1957: 36). Tcherikover supposed, gratuitously, that Jewish communities as a whole followed the first tendency, “but individual Jews, when faced with the innumerable petty problems of everyday life, were more disposed to follow the second.” Modrzejewski noted that “in the practice of law, the choice of language and of formulae is determinative. Language is the vehicle of law. Jews who drew up Greek contracts followed Greek law” (Modrzejewski 1997: 119). Both scholars cited the Talmudic principle that “the law of the land is law” (Modrzejewski 1997: 119; Tcherikover and Fuks 1957: 36).

The conclusion of Seth Schwartz à propos of the legal papyri from the Judean desert also holds true of the Egyptian diaspora:


“Torah” does of course refer to the Pentateuch, but it had a rather broader meaning too, referring to the entire body of traditional Jewish legal practice, which varied from place to place and time to time, and also in respect to the closeness of its relationship with the Pentateuch … ‘Torah’ was a set of negotiations between an authoritative but opaque text and various sets of traditional but not fully authorized practice. (Schwartz 2001: 68)

This approach to the law is very different from the kind of intensive halakhic scrutiny familiar from the Dead Sea Scrolls, but it is broadly typical of much of Second Temple Judaism in Judea as well as in the diaspora.




Notes


1. On the understanding of law in Jubilees, see further M. Segal, The Book of Jubilees. Rewritten Bible, Redaction, Ideology and Theology (Leiden, The Netherlands: Brill, 2007), 273–316.

2. For DJD 2, see J. T. Milik and R. de Vaux, Les Grottes de Murabba’at (Oxford: Clarendon Press, 1961).

3. On the form of Babatha’s ketubbah, see Y. Yadin, J. C. Greenfield, and A. Yardeni, “Babatha’s Ketubba,” Israel Exploration Journal 44 (1994): 75–101; J. G. Oudshoorn, The Relationship Between Roman and Local Law in the Babatha and Salome Komaise Archives. General Analysis and Three Case Studies on Law of Succession, Guardianship and Marriage (Leiden, The Netherlands: Brill, 2007).

4. M. Satlow (Jewish Marriage in Antiquity (Princeton, NJ: Princeton University Press, 2001)) questions whether there is a distinctive Jewish law of marriage in the papyri.

5. Robert Kugler has argued in a series of articles that the papyri make subtle allusions to the Torah in many instances, and so, while they drew heavily on Greco-Egyptian common law, “they also relied on the juridical norms of their Judean ancestry to achieve their litigation goals.” R. A. Kugler, “Dispelling an Illusion of Otherness? Juridical Practice in the Heracleopolis Papyri,” in The “Other” in Second Temple Judaism: Essays in Honor of John J. Collins, ed. D. C. Harlow, K. M. Hogan, M. Goff, and J. S. Kaminsky, 457–70 (Grand Rapids, MI: Wm. B. Eerdmans, 2011). For example, he argues that a petition for custody of an orphan girl (P. Polit. Iud. 7, = Papyri of the Politeuma of the Judeans, no. 7) is motivated by the biblical concern for orphans. All the instances are debatable, however, and in no case is the Torah the legal basis for the petition.
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The Bible and the Sources of Rabbinic Law
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24.1 Between Written and Oral Torah

Judaism is a religion centered on law. Whereas Christianity sanctified the bible but tended to eliminate its legal aspects, the primary biblical legacy for Judaism was the body of legislation expounded by the text. The central concept of rabbinic Judaism is “halakhah,” a term whose meaning is similar to, but much more comprehensive than, the term “law.” Like biblical law, halakhah comprises not only civil or criminal law but also ritual law, yet it includes much more still; it covers all areas of human life and directs much of an individual’s behavior. Most of the extant rabbinic literature centers on halakhah, and while additional topics—generally called “aggadah”—are included in this body of literature, their very definition as anything which does not come under the rubric of halakhah indicates the extent to which the rabbis centered their efforts on the world of halakhah.

How does rabbinic halakhah relate to biblical law? On a theoretical level, there are two aspects to this question: the historical aspect, and what we may term the “creative” one. By “historical” I mean all kinds of links between biblical and rabbinic law which result from the very fact that there existed, to some extent, historical continuity between Jewish society of the rabbinic period and the society in which biblical laws were formulated. This historical continuity should not be judged according to the degree of similarity between biblical and rabbinic law. There are, obviously, significant differences between the two normative systems; the rabbis themselves were highly aware of this, and described certain areas of halakhic law as “mountains hanging on a thread”—i.e. as linked very tenuously to the bible—and others as “floating in the air,” i.e. lacking any basis in the bible at all. Approaching the question of the origin of rabbinic law by adducing this kind of comparison (e.g. Neusner 2005a) seems, however, quite simplistic. Any normative system, like any cultural entity, changes continuously. A fitting analogy is natural language. Every generation understands the language of their parents and of their children, and yet native speakers would have difficulty understanding texts written hundreds of years prior. When does a language stop changing? When it dies. A too great similarity between two disparate related cultures thus points not to stability but rather to a gap in the historical continuity between the two.

In order to investigate the historical relationship between rabbinic and biblical law it does not suffice, then, to study the two corpora by themselves. Rather, we should attempt to trace closely the development of specific issues of Jewish law and practice from biblical to rabbinic times and fill in as many of the gaps that exist in our knowledge as possible. I discuss this desired longue durée kind of research, which depends on progress in several different fields (and on the ability to integrate them carefully), in the last section of this chapter. In the main part of the chapter, we will focus on the more detectable aspect of the relationship between the biblical and rabbinic cultures—the creative one.

The connection between rabbinic Judaism and the Bible was never a matter of history alone. The rabbis always saw themselves as committed to the holy book, the Torah (the Pentateuch), and to the laws it includes. Unlike a living culture, the book does not change. This reality of a people desirous of living according to the laws of a never-changing book creates two inherent problems. First, in the more immediate realm, the interpretation of the holy book must remain contiguous; the laws cannot change significantly from one generation to the next, even if the sages of a specific generation understand the text differently than their predecessors. Second, in the longer term, a somewhat inverted challenge arises, with the growth of the inevitable gap between the unchanging text and those changes which, as mentioned above, are a necessary part of any living normative system.

The rabbis’ solution to this tension was the concept of “Oral Torah”—the idea that the Torah consisted not only of the written text, the Pentateuch, but also of a parallel, Oral Torah. This Torah was not written but was rather embodied in the traditions of the sages, as well as in the life of the Jewish people who observed its tenets. This second Torah was understood to be no less binding than the written one, despite its orality. It was not an alternative to the written Torah or in contradiction to it; it rather complemented and completed it, by providing a detailed explication of the laws described rather laconically in the bible.

This conceptual framework responds to both of the problems mentioned above. It provides a solution for the issue of continuity by granting authoritative status to tradition; the decisions of previous generations are not merely possible interpretations of the text of the Torah but rather “Torah” themselves. The second problem, that of the flexibility required in order to accommodate an ever-changing reality, is resolved through the oral nature of this second Torah—a method of transmission which in various ways facilitates the flexibility and changeability which are, somewhat paradoxically, essential for maintaining of fidelity to biblical law.

Practically, the concept of Oral Torah implies that the teaching of the rabbis must have been transmitted orally and not put into writing. The question how strictly was this principle observed, and especially, whether the Mishnah was written when it was composed, was already a matter of dispute among the medieval rabbis. In the last decades several scholars—notably Martin Jaffee (2001)—have claimed, based on anthropological research of other oral cultures, that orality and writing were inextricably intertwined in the development of the rabbinic texts; oral versions adopted and altered written ones and vice versa. The ideology of Oral Torah is, according to Jaffee, not earlier than the Amoraic period (see also Alexander 2007). In 2005, however, Yaacov Sussmann has reexamined all the relevant evidence with an unprecedented comprehensiveness, and proved that the Mishnah was indeed never written in the rabbinic period; for the rabbis, “Oral Torah” was not merely an ideological concept but a reality.

From an historian’s perspective, the significance of the term “Oral Torah” lies in the religious cachet it bestows upon the view that the fulfillment of the laws of the Torah must be carried out in accordance with an authoritative exegesis, in a manner which enables both continuity and flexibility.

By the “creative” aspect of the relations between rabbinic and biblical law I mean any such relation which results from the conscious efforts of the rabbis to interpret the biblical text and to deduce halakhic details from it. Admittedly, the term “creative” is probably not the one the rabbis themselves would have chosen to describe this kind of activity. From a traditional perspective, “Oral Torah” is an unchanging divine body of knowledge, which was imparted to Moses at Mount Sinai together with the written Torah (Mishnah Avot 1.1). As Safrai has shown, however, this traditional view of Oral Torah should not be understood on a literal level, since the rabbis saw their lively discussion on Torah “as a continuation of the creation and the giving of Tora at Sinai” (Safrai 1987: 62). Indeed, the sages must have been well aware of the role they played in the shaping of the Oral Torah, through their many discussions and debates. In fact, the argumentative nature of rabbinic Judaism is perhaps its most striking characteristic; it is difficult to find a halakhic issue regarding which the rabbis had no disagreements. The basis which enabled such variety of opinions to flourish while maintaining the unity of rabbinic Judaism was the rabbinic postulate that the only source of authority is the divine will as reflected in the Torah, which is not subject to criticism based on human concepts of rationality and utility (Hayes 2015: ch. 6). As a rule, all the arguments the rabbis brought to bear in these debates were presented as based on the text of the Torah, to which they were completely committed, at least on the formalistic level (on the dialectic interplay between authority and controversy, see Halbertal 1997a).

The question to what degree did this commitment actually influence the development of rabbinic halakhah should not be judged by the degree of accordance between the halakhah and biblical law as we interpret it but through an in-depth examination of the ways in which the rabbis themselves approached the text. The rabbis regarded their own approach to the biblical text as a specific kind of intellectual activity, which they termed “midrash.”


24.2 The Nature of Midrash

What is midrash? Many people today are familiar with the popular usage of this word, which defines it primarily by what it is not: midrash is not committed to truth or objectivity but merely to the reader’s emotions. Midrash is fluid and arbitrary; it is a code word assigned to the freedom bestowed upon the reader to see whatever it is he wishes to see in the text.

This popular usage of the term may be appropriate, to a certain degree, with regard to rabbinic interpretations of the non-legal biblical texts (midrash Aggadah), but it does not reflect the way the rabbis themselves perceived the nature of their interpretative activity in the realm of halakhah. The endless argumentative debates among the sages concerning details of halakhic midrash do not allow the assumption that they regarded this activity as subjective. Construing the original meaning of this term, however, is no trivial task. Its meaning cannot be simply “biblical interpretation” as claimed, for example, by Neusner in his preface to Encyclopedia of Midrash (2005b: ix; see also Neusner 1988: 1–2), since the rabbis distinguished clearly between two terms, “derash” (by-form of midrash) and “peshat” (or mashma). As the latter is the straightforward, literal meaning of the text, derash must be something different, beyond mere interpretation. Admittedly, in practice the rabbis viewed almost all of their study of the Bible as “midrash,” but this was not because they had no notion of literal interpretation (contra Halivni 1991) but because they had no interest in this kind of activity per se. Biblical interpretation in the proper sense developed in Judaism only during the Middle Ages. What the rabbis engaged in was not what we now call exegesis, nor did they view it as such.

Many varied attempts have been made to explain the distinction between derash and peshat. Explanations along the line that peshat means a surface understanding while derash involves a deeper delving into the meaning of the text (e.g. Elon 1988–1994: 275) are basically recycling of apologetic explanations found in traditional literature. A more convincing approach locates the difference in the underlying assumptions of the reader. Midrash is based on the assumption that one should not interpret a text of divine origin in the same way one would approach a text authored by humans. The Torah, due to its divine authorship, is a very precise text, one in which no word was used without a specific purpose. This rule holds true not only when applied to an individual commandment but also with regard to the Torah in its entirety. There can be no redundant repetitions of laws. When one encounters a seeming redundancy, one must identify the unique detail of law it is intended to teach.

This explanation conveys much of the essence of what the rabbis were doing when they composed midrash. The midrash indeed examines the biblical text very precisely, deriving halakhot from the tiniest word, and even from single letters. It extracts laws from the choice of words, the proximity of words and topics to one another, and often learns about one textual unit from others that are somehow linked to it. However, this view of the matter does not convey the full essence of halakhic midrash. While the above-mentioned assumptions allow the reader to approach the text in such a way, they do not explain his motivation to do so. The enormous midrashic endeavor could not have been just the result of the will to “save the phenomena” and make a perfect, coherent sense out of an imperfect text, as some scholars present it (e.g. Porton 2005). Surely, “the Rabbis read the Torah carefully, and they saw its lacunae, its repetitions, its variations, its contradictions, its ambiguities” (Porton 2005: 521)—but even if the biblical text was the most smooth and coherent text possible, still would the rabbis exercise on it all the midrashic manipulations, because they had a pragmatic goal in their activity: to learn from the text (or to associate artificially to the text) as many halakhic details as possible.

Rabbinic law, as presented already in its fundamental source—the Mishnah—is a fully developed, extensive, and extremely detailed normative system. In scope, it surpasses exceedingly the body of biblical laws, which are typically limited to a brief paragraph or a single verse. Associating it to Scripture in the way the midrash does is therefore a task that can only be done using developed, specifically assigned hermeneutic tools. A conventional interpretative approach would not suffice to do that.

It may be preferable, then, to understand the difference between derash and peshat as embedded not in their methodology but rather in their purpose. The purpose of the peshat is to understand the biblical text. The purpose of midrash, on the other hand, is not to understand what the text says but rather to extract from the text those things which it does not say; more precisely, to extract from it answers to all questions which bother the reader, whether or not they are actually referred to in the text. The midrash’ raison d’etre is, simply put, the deriving of more content from the text than it actually contains.

How does the midrash fulfill this role? Not in too fastidious a manner. The midrash has not one but many different ways of reading the text, some of them closer to a simple reading and some very far away from it. Many derashot, to start with, are simply an attempt to extract more details of law from the text by reading every word in it very precisely, even if such a degree of precision might appear extreme. Along with this kind of precise reading, there are also a fair number of distinctly midrashic methodologies, which clearly cannot be considered a simple reading of the text. These methodologies are the usual tools of halakhic midrash. The rabbis actively developed these methods (middot), and the different schools of tannaim were divided, among other things, on the determination of the appropriate methods for biblical exegesis.

These methods are not, as they are often presented (e.g. Kern-Ulmer 2005), methods of interpretation but rather rules of deduction which enable the extraction from the text of conclusions regarding what is not explicitly stated in it. Suffice it to list here the basic seven middot attributed to Hillel (as paraphrased in English by Lieberman 1950: 53–4) in order to clarify this point: “inference a minori ad majus” (the rules of the former must apply to the latter as well); “inference by analogy” (when the same unique word appears in two laws, its specific meaning, which is made explicit in one place, may be applied to the other); “constructing a family (of legal cases) on the basis of one passage”; “the same rule as the preceding, but based on two biblical passages”; “the general and the particular, the particular and the general”; “exposition by means of another similar passage” and finally, “deduction from the context.”

These middot continued to develop and branch out in the academies of later sages, but the general idea is already clear: these are not exegetical methods but rather tools by which to derive from the text halakhic details not spelled out in it. The meaning of the text itself was considered by the rabbis, justifiably or not, a trivial matter which did not demand explication or require much intellectual effort on their part.

This constant desire to learn more is not a necessary result of the laconic nature of biblical law. Let us consider for example what the rabbis described as “mountains hanging on a thread,” the rules of Sabbath. While an entire large tractate of Mishnah describes everything that one is forbidden from doing on the Sabbath, the Bible itself says only “you shall do no work,” supplying no further details. This gap was often cited by medieval rabbis, engaged as they were in their campaign against the Karaite movement, as a proof for the veracity of Oral Torah, since, they claimed, one cannot suppose that the giver of the Torah would leave us in the dark as to the meaning of “do no work.” However, it would have been possible to fulfill this commandment similarly to the manner in which some Christian groups fulfill the commandment of resting on Sunday—by simply remaining at home or praying in church and refraining from going to work on this day. The compulsion to define each halakhah to its smallest details does not derive, then, from the biblical text itself, nor it is explained by practical needs. It is rather an internal compulsion of the halakhah, which is never satisfied with general directives, but always strives to grow and branch out, leaving no possible question unanswered. Although only most recently scholars have begun to wonder about this phenomenon (Halbertal 2013), it is in fact one of the most striking characteristics of halakhah.

As opposed to a popular opinion, which is expressed too often in academic literature, the rabbis’ midrashic exegesis does not usually lead to halakhic conclusions that contradict the plain meaning of the text. Even when the rabbis interpret the words of the biblical law in a manner that diverges drastically from their simple meaning, they usually intend this meaning to be an added one, rather than a replacement of the literal understanding of the text. For example, the Midrash (Sifre Devarim) learns from the verse “Fathers shall not die for sons, and sons shall not die for fathers” (Deut. 24:16) that people may not testify against their relatives, nor on their behalf. This does not mean, however, that according to rabbinic law one can sentence fathers to death for the iniquities of their sons or vice versa. The rabbis expressed this rule in the saying “a verse cannot depart from its plain meaning,” i.e. the midrash is intended to exist alongside the plain meaning of the text. There are, of course, exceptions to this rule; sometimes the plain meaning of the text and its midrashic interpretation cannot co-exist. A well-known example is the principle of lex talionis, “an eye for an eye” (Exod. 21:24), which the rabbis interpreted as referring to payment rather than the removal of an actual eye. The amount of attention these examples receive, which is partly due to the fact that rabbinic tradition itself tends to boast about its exegetical audacity, obscures the fact that, in actuality, such cases are not very common.


24.3 The Halakhic Midrashim

What is the place of midrash in rabbinic literature? Rabbinic Halakhah is formulated in two distinct genres: Mishnah and midrash. “Mishnah” is halakhah presented by itself, without a reference to the biblical text, whereas “midrash” involves the quoting of a biblical text and deriving halakhic conclusions from it. Tannaitic literature is neatly divisible into these two genres. The Mishnah and Tosefta, which lay out halakhic rules in a systematic and orderly manner, according to topic, belong to the first genre. The second is composed of the treatises called halakhic midrashim. These are literary works structured as orderly commentaries on the books of the Torah, working verse by verse. In amoraic literature—i.e. in the Babylonian Talmud and in the Palestinian Talmud (Yerushalmi)—the matter is more complex. These tomes are composed of a sequence of lively intellectual debates stemming from the text of the Mishnah, which often develop in an associative rather than a methodical manner. These debates often include midrashic discussions of the relevant biblical texts, and this material will be discussed later.

The main difference between the rabbinic midrash and the halakhic discourse of the Second Temple sects, as the latter is preserved in the Dead Sea Scrolls (most notably the Temple Scroll), is the sharp distinction which exists in rabbinic material between the biblical text and its interpretation. Whereas the authors of the Scrolls, when they rely on the bible, insert their exegetical comments into the text—thereby effectively rewriting the text—halakhic midrash is formulated in a manner which does not allow any confusion between the content of the biblical text and the discussion of it (for an updated discussion, see Fraade 2007). One of the important features which create this distinction is that in stark contrast to the Dead Sea Scrolls and other Second Temple compilations, whose language attempts to emulate biblical Hebrew to differing degrees, the halakhic midrashim—like all tannaitic works—are written in the Hebrew spoken in the land of Israel in their time (“Rabbinic Hebrew” or “Mishnaic Hebrew”), which is distinct from biblical Hebrew in many aspects.

An additional characteristic of halakhic midrashim, which is connected to this literary distinction, is that the midrash—despite the rabbinic concept of “Oral Torah”—never presents itself as the word of God but rather as a human attempt to understand it rationally. In general, the halakhic conclusions of the midrash are accompanied by reasoning which explains how they are derived from the biblical text, unless the specific conclusion (derasha) is relatively simple. Furthermore, the usual practice of halakhic midrash is to present different exegetical options for a given biblical phrase and to then explain why one option is chosen by eliminating the rest of them. We will demonstrate this style with a passage taken from the best-known midrashic text, the Passover Haggadah: “ ‘And thou shalt tell your son’. Perhaps from the first day of the month? It is said ‘on that day’. If ‘on that day’, perhaps while it is still day? It is said ‘because of this’. ‘Because of this’ – that is to say, only when Matzah and Maror are placed before you.”

Since halakhic midrashim interpret the books of the Pentateuch in orderly fashion, they include both halakhah and aggadah, but the majority of their content is dedicated to halakhah. All of the halakhic material in the Torah merits detailed attention; at times the midrash focuses on one verse over several pages, deriving many halakhic details from the few words it includes. The discussion of the non-halakhic material is far more selective.

We have a complete halakhic midrashic compilation for each of the books of the Pentateuch other than Genesis, apparently due to its lack of legal material. However, the extant material is partial. Not all of the midrashic works survived, and some reached us only in partial condition or through secondary sources. A few midrashim were reconstructed in the Modern Era from citations in later midrashic compilations or by using genizah fragments. Most scholars believe that all these works were edited in the land of Israel in the third century, that is, shortly after the tannaitic period ended. Suggestions for a considerably later date lack sufficient basis.

Already in the nineteenth century, David Zvi Hoffmann noted that the halakhic midrashim are divided into two different tannaitic schools: that of Rabbi Ishmael and that of Rabbi Akiva (Hoffmann 1887). The known midrashic works on Exodus and Numbers are of R. Ishmael School, while those on Leviticus and Deuteronomy belong to that of R. Akiva. Hoffman reconstructed an additional midrash on Deuteronomy according to the medieval midrashic collection “Midrash Hagadol” and to genizah fragments; as he noted, in contrast to the better known midrash on Deuteronomy, Sifre Devarim, this work derived from the school of R. Ishmael. In the beginning of the twentieth century, parts of the midrashim on Exodus and Numbers from the school of R. Akiva were discovered, reconstructed, and published by scholars (Epstein and Melamed 1955; Horovitz 1917: 225ff; but see Kahana 2002: 42–3). Menahem Kahana has recently recreated small fragments of yet another midrash on Deuteronomy, which also originated in R. Akiva School, but was seemingly edited by a different sub-school than that which produced the extant Sifre Devarim (Kahana 2002). Based on these discoveries, several scholars believe that a full series of midrashim on all four books was composed by each of the two schools, although not all survived. Kahana even surmised that three full series of midrashim were composed, since the R. Akiva School was divided, he believes, to two sub-groups (Kahana 2002: 109–10). Considering that even the material we have today is quite extensive, the entire body of literature of this genre can be assumed to be very large indeed.

The midrashim of the different schools are differentiated by their exegetical approach, the terminology they use, and naturally also by the names of the central sages whose opinions they bring (see esp. Kahana 2006: 17–39). The main actors in the Akivan midrashim are similar to those found in the Mishnah and Tosefta. In the Ishmaelian midrashim the situation is quite different, and much less familiar to common readers of rabbinic literature. Following R. Ishmael himself in the lead role, followed by his colleague R. Akiva, these midrashim primarily feature figures such as R. Yoshia, R. Natan, and R. Yonatan—sages who are not mentioned even once in the Mishnah. This state of affairs properly portrays the fact that the Mishnah is, as rabbinic tradition itself notes, “aliba deRabbi Akiva”—i.e. the product of the R. Akiva School, meaning that this school was more prominent than its competitor, thus gaining more influence on the shaping of halakhah for future generations.

As for methodology, the midrashic activity of the R. Ishmael School is closer to the plain meaning of the text than that of the R. Akiva School. The latter tends to base halakhic conclusions on the peculiarities of the text, be they even minor, such as superfluous or repetitious words and particles. The R. Ishmael School makes less use of such methods, and the sources tell about a number of cases in which R. Ishmael objected to specific far-reaching derashot of his colleague, an objection that was concisely phrased in his famous dicta, “the Torah speaks in human language.” The R. Ishmael School tended to base its midrashic activity, instead, on general hermeneutic and logical rules (middot) and on the comparing of different verses and commandments, in a manner that focuses more on the issue itself and on meaningful nuances of phrasing than on minute textual details. This methodological division between the two schools clearly opens for us a window to their theological differences. While the inspirational monograph written on this latter topic by Abraham J. Heschel in the 1960s (1962–1965 [2006]) is considered now lacking in its evidential basis, the theology of the two schools is still a subject of lively discussion (e.g. Novik 2010; Yadin 2004, 2015).

Fundamental as it is viewed by many scholars in the field, the division of the halakhic midrashim to the schools of R. Akiva and R. Ishmael, and even the very existence of such schools, has been challenged by a few scholars. Albeck (1927, 1969) claimed that there is no sufficient basis to attribute the material found in the extant midrashim for Exodus and Numbers to the R. Ishmael School; moreover, the terminological differences are the work of the redactors, since each compilation presents with its own terminology even derashot that clearly belong to the other school. Porton went much further. In his extensive research on the traditions of R. Ishmael (Porton 1976–1982) he claimed that there is no accordance between the midrashic methodologies attributed to R. Ishmael in rabbinic sources and those which are actually used in the many derashot attributed to him. From that he concluded that the picture of Ishmael the exegete is a late one, and that in reality there existed no “school” of R. Ishmael, nor of course one of R. Akiva, in the tannaitic period. The division of tannaitic teachings between these two schools is an invented amoraic construction. Porton’s view is quite influential in recent scholarship, to a degree that the popular Introduction to Talmud and Midrash (Stemberger 1996) recommends, following Herr (1971), to abandon altogether the nomenclature of “schools,” and to classify instead the halakhic midrashim to “group I” and “group II.”

Although Porton’s thesis is often presented as if it continues or corroborates Albeck’s, the two have in fact nothing real in common. Albeck never doubted the existence of two tannaitic schools that differentiated in their methodologies, but he claimed that these differences are not convincingly reflected in the amoraic editing of the different midrashic compilations. In the near century that has passed since Albeck expressed his doubts, however, the halakhic midrashim have been explored more profoundly, and today it is clear that the classification of these compilations to two distinct groups is solid and reliable. Porton, for his part, did not challenge the division of the halakhic midrashim to two distinguished groups—in fact, he did not delve into a comparative research of those compilations—but rather the historicity of a tannaitic school headed by R. Ishmael; a challenge which leads, if accepted, to the conclusion that all features of some halakhic midrashim which seem to reflect the unique character of this school are but late amoraic constructions. It is difficult, though, to conceive what motivation could have led late redactors to portrait a detailed picture of a tannaitic school which in reality never existed.


24.4 Midrash in Other Rabbinic Compilations

What is the place of midrash in the non-midrashic tannaitic works—the Mishnah and the Tosefta? One occasionally runs across the claim that the Mishnah does not base itself on the Bible at all. This claim is a bit exaggerated. First, there are a few places in the Mishnah (e.g., Pesahim 6.2; Bava Kamma 2.5) where halakhic discussions between different tannaim rely on biblical texts, using midrashic methodologies. These cases, while small in number (there are about ten), are nevertheless significant, since they are almost the only cases where we find in the Mishnah an argumentative discussion between the tannaim regarding the positions they hold. In addition, there are some sayings in the Mishnah that appear, due to the way they are introduced or to stylistic elements, to be quotes from earlier midrashic compilations. Ezra Zion Melamed listed roughly ninety such cases in the Mishnah, and about twice that many in the Tosefta (Melamed 1966).

Let us now turn to Midrash in amoraic literature. First, we should clarify that not all of the material included in both Talmuds is amoraic; they also include a vase amount of tannaitic material, a large part of which cannot be found in the body of tannaitic literature known to us. At times the Talmud quotes sayings which are explicitly attributed to specific tannaim; in other cases the quotations are anonymous, but one can determine their tannaitic provenance based on the terminology used to introduce them. When the Talmuds quote halakhot in Mishnaic style (termed Baraitot), the terminology used also distinguishes between these quotes and quotes from the Mishnah itself. When they bring midrashic excerpts, the terminology indicates their tannaitic status, but without distinguishing between those that appear in known halakhic midrashim and those that do not. Even in cases where we can find similar sayings in the halakhic midrashim, the inconsistent style of quotation does not seem to imply that those sayings were actually quoted from midrashic compilations familiar to us (Albeck 1969: 102–43). This state of affairs indicates that these collections were not part of the curriculum of the amoraim. Nor did they ever gain such status in later periods; as literary works, the place of the halakhic midrashim in Judaism has always been marginal.

All of the tannaitic midrashic material in both Talmuds was identified, according to well-defined criteria, and collected by Melamed in an extended research project which yielded several books (some of which were only published posthumously). According to Melamed’s account, the Yerushalmi brings some 1300 tannaitic halakhic derashot, about half of which can be found in the currently known compilations of halakhic midrash (Melamed 2000). In the Bavli, which is much larger, one can identify about 2350 tannaitic derashot (Melamed 1988). Almost half of these are based on the book of Leviticus, and about three-fourths of this category can be found in the known midrash on Leviticus—the Sifra. The percentage of derashot on the other books which can be found in known halakhic midrashim is smaller—again, about half. All in all, the tannaitic derashot found in the two Talmuds constitute a significant addition to those found in the extant works of halakhic midrash. This vast body of material has yet to be studied systematically. Melamed himself, who accomplished much in collecting the material, affixed only brief introductions to its publication.

In addition to these excerpts of tannaitic sayings, the Talmuds also include midrashic material created by the amoraim themselves; this must be separately addressed. First of all, we should distinguish between the Yerushalmi and the Bavli. The halakhic midrash of the amoraim of the land of Israel found in the Yerushalmi (gathered by Melamed 2004) is relatively limited in scope, and in general is not very different from tannaitic midrash; the derashot are relatively short, and focus only on the biblical text. The midrash of the Babylonian amoraim (gathered in Melamed 2011) is a different matter, and to a certain extent it is a genre unto itself. In general, the Babylonian amoraim devoted much effort to midrash halakhah, and their midrashic discussions can be found on almost every page of the Bavli. Some of these debates are very long, stretching over several pages. These discussions are more developed than those found in the tannaitic midrashim, and are highly dialectic in nature. They are characterized by a tendency to raise difficulties at every stage of the discussion and to object to any suggested solution, in a typical Talmudic style. Despite all this, however, one cannot dispel the feeling that the midrash halakhah found in the Bavli is, at the end of the day, of lesser quality than that of the tannaim. The argumentations feel more arbitrary, and the discussion in general, while more complex, is at the same time uncontrolled and far from a systematic approach to the biblical text.

The factor which lends these conversations their special character is the fact that, as opposed to tannaitic midrash, the Babylonian amoraim were not only interested in studying the biblical text themselves; they were much more invested in understanding, or re-creating, the ways in which the tannaim understood the biblical text and derived halakhah from it. Furthermore, since the tannaim are often at odds with one another in matters of halakhah, the amoraim strove to reach an understanding of both sides of any tannaitic dispute and to reconstruct the ways in which all participants understood the biblical text—what were the methodological and exegetical premises each of them came to the discussion with, and why did they not learn the same derashot from the biblical text that their adversaries did. The Talmud attempts, at its bottom line, to formulate for each tanna a consistent midrashic approach, both in terms of content and in terms of methodology—an endeavor that calls to mind the expectation that a scientific theory be consistent and void of any contradictions, regardless of whether or not it is true (see Steinzaltz 1976: 232–3). This task is an extremely ambitious one, and it is no surprise that these discussions, for all that they seem never-ending at times, appear to be equally far from exhausting all the avenues open for exploration according to the standards the Talmud itself poses.

The reason for this shift in focus in the Babylonian Talmud is that unlike the tannaim, for whom the only authoritative text was the Bible, the main authoritative text for the amoraim was the Mishnah. Although they continued to discuss and study the biblical text intensively, its authority had become secondary for them, as the Mishnah had effectively taken the role of an authoritative text for the determination of halakhah. This phenomenon has repeated itself time and again in Jewish history, with a new “canon” taking the position of authority in place of the body of work on which its authors had based themselves. In a similar way, the status of the Mishnah itself gave way to that of the Bavli once the latter was sealed. If we desire a true insight of the relationship between biblical law and Jewish halakhah we must, therefore, focus on the tannaitic period.


24.5 Between Midrash and Mishnah

Let us therefore redirect our gaze to tannaitic literature. How should we understand the dualism between these two different forms of learning and transmitting halakhah—midrash and Mishnah?

This question is closely linked to the question of the essence of rabbinic literature in general. In this context there is no escaping a comment regarding the two disparate schools of thought that during last decades exert considerable dominance in the field of rabbinic studies: the Jerusalem School, whose center is the Hebrew University of Jerusalem but which is influential in Israel at large and in some other institutions (such as the Jewish Theological Seminary), and the one spearheaded by the very prolific scholar Jacob Neusner and embraced by his many students. There is an enormous chasm between these two schools in terms of the assumptions that guide their respective approaches to rabbinic literature, and they also have little in common in their style of research. These two approaches demarcate the boundaries of academic discourse on rabbinic literature, and while many scholars are not firmly identified with one camp or the other, they can usually be placed somewhere on the continuum between the two.

These two groups are the product of different sets of perceptions regarding (inter alia) the essence of rabbinic literature. The Jerusalem School views this body of literature as a collective enterprise, a compilation of the teachings of many sages from different generations, which were preserved in several literary works that were only loosely redacted. The Neusner School believes that each compilation of rabbinic writing is an independent, strictly edited work of literary art, which reflects only the opinions and worldviews of its composer. These different premises lead to likely different research agendas. While the Neusner School focuses on individual rabbinic works, examining them with the various tools of literary criticism, especially form-critical methodology—the Jerusalem School focuses on the traditions imbedded in these works. This school is interested in individual halakhot and derashot and in their historic development, and examines the redaction of the works in which they are preserved mainly in order to explore whether and how these traditions were edited before reaching their current shape.

These differences of approach also lead to vast differences in research practices. The Jerusalem School places philology front and center in its research activity; it examines the versions of the texts and their historical development extremely closely, delving into the tiniest nuances, and invests most of its efforts in the precise interpretation of the text, including the linguistic details. (A fairly credible artistic representation of this approach can be found in Footnote, an Israeli film produced in 2011.) The Neusner School, on the other hand, directs most of its efforts to phenomenological questions and to rabbinic perception of Judaism, using categories of analysis common to the study of humanities in general.

The vast distance between these two camps hardly allows any constructive dialogue between them. The criteria used by each to define proper academic research are not only different, but, to a great extent, contradictory. The Jerusalem School views much of the research undertaken by members of the Neusner School as speculative, abstract discussion, based on shaky textual ground and often lacking in understanding of the text. The Neusner School, for its part, views most endeavors undertaken by scholars of the Jerusalem School, with its focus on the halakhic content, as considerably lacking in academic critical thought, and as amounting, in essence, to nothing more than a continuation of the traditional mode of Torah study practiced in Jewish religious academies (yeshivot) throughout the ages. Consequently, the academic study of rabbinic literature has been developing, for several decades, in two different strands that have almost no contact with each other.

The answer to the question of the relationship between midrash and Mishnah depends primarily on which of these opposing views we embrace. According to the Neusner School the answer is, essentially, quite simple, although its details can be expanded upon. As this school disassociates the different works of rabbinic literature from each other, the halakhic Midrashim and the Mishnah represent, in its opinion, two disparate worldviews. According to the approach presented by Neusner in several of his many books (see, e.g., Neusner 1990, esp. “Preface”), the halakhic midrashim, which were of a later provenance than the Mishnah, were formulated as a response to the theological problem posed by the very existence of the Mishnah—i.e. the existence of a “Torah,” an authoritative and binding religious law, which was not the Torah of Moses. The solution to this problem was supplied by the authors of the halakhic midrashim in the vast body of literature they composed, which was designed to demonstrate that the law of the Mishnah could, in fact, be located in the verses of the written Torah, if only one knows how to interpret them. This was not the view of the composers of the Mishnah itself, who saw no issue at all in according to rabbinic law an independent authoritative status. According to the Neusner School, the midrashic project therefore constituted a fundamental critique of the Mishnah and of its underlying assumptions.

This entire narrative seems rather fanciful to scholars of the Jerusalem School, in whose eyes the Mishnah represents one collection of some of the sayings of the rabbis, while the midrashim are other collections of the statements of the very same rabbis. According to the premises of this school only the redaction of the midrash came later than the Mishnah; the material in the midrashic compilations—whether attributed to specific sages or anonymous—is tannaitic. Therefore, there can be no essential disagreement between the Mishnah and the midrash, since the world of the tannaim incorporated both styles of learning concomitantly. The division between mishnaic and midrashic literature is but a technical matter that reflects the different literary demands of each genre. One should, of course, ponder the meaning of this dual production of Mishnah and midrash, but not with regard to the redaction of the tannaitic literature, but rather to the spiritual and intellectual world of the tannaim themselves.

From this perspective, one question that presents itself is which of the two styles of learning preceded the other historically. Was halakhah first learned in connection to the biblical text and only later formulated separately, or did the development follow the inverse trajectory, with the halakhah first being learned on its own and only later linked to the text?

The traditional answer, formulated already a thousand years ago by Rav Sherira Gaon in a famous response letter, is that the midrashic style was the earlier one; rabbinic learning in Second Temple times followed the midrashic model. This opinion was quite widely accepted in early modern scholarship, notably by Hoffman (1881), Lauterbach (1914–1916) and Epstein (1957), who believed that the mishnaic style of learning began with the Second Temple sages whose statements are recorded in the Mishnah (“Zugot”). In later years, the tendency has reversed, with more scholars arguing for the priority of the mishnaic style. Goldberg (1981), for example, claimed that the phenomenon of “revised Bible” in the Dead Sea Scrolls proves that in Second Temple period halakhah was formulated without relying on the biblical text. Still, some scholars defend the antecedence of midrash (notably Halivni 1986).

Whatever be the answer to the chronological question, if we seek a true insight to the history of halakhah there is no escaping a consideration of the reason for the duality of these two types of study. The rationale for study in the style of the Mishnah is clear—if halakhah’s role is the shaping of individual and communal life, it seems practical to learn it in an orderly fashion, arranged by topics. The rationale for Torah study in the midrashic mode, on the other hand, has always been the subject of a great debate, to which we will now direct our attention.


24.6 Is Midrash the True Source of Halakhah?

One of the most profound questions one can ask regarding the relationship between rabbinic halakhah and biblical law is whether midrash was really one of the sources of halakhah. While this question is related to the one regarding the precedence of either midrashic or mishnaic forms, it is not identical to it. The latter refers to the diachronic dimension of halakhah, and is mainly relevant to the research of Second Temple halakhah; the question to which we now turn is a synchronic one, regarding the relationship between midrash and Mishnah as two types of intellectual activities that coexisted during the tannaitic period. Was midrash, for the rabbis whose sayings are preserved in the vast literature of halakhic midrash, a means by which they created halakhah, or was it a method by which they artificially linked pre-existing halakhot to the biblical text?

This question is not only the domain of academic research. Tied as it is to the most basic questions of authority and revelation, it has ramifications for the understanding of the premises of Jewish religion and faith. It is not surprising, then, that the rabbis themselves addressed this question. Most of the medieval sages distinguished between different kinds of derashot: some are indeed the source of the halakhot derived from them, but others only supply “asmachta,” i.e. textual hint for the specific law. From a traditional point of view, this supposition does not undermine the authoritative status of halakhah, since the concept of “oral law” described above implies that the ultimate source of halakhah is the divine oral revelation transmitted to Moses.

The opinion that midrash is not the genuine source of halakhah was accepted by almost all scholars at the onset of modern scholarship on rabbinic literature. The main factor influencing this consensus was the widespread feeling, connected to the spiritual climate of the age of rationality and enlightenment, that midrash was, simply put, a disgrace. Its arbitrary approach to the biblical text, the excessive freedom it allowed itself in exegesis, the lack of consistency in the methods it employed, and the ways in which it applied them—all of these were considered intolerable.

This historical episode has been extensively surveyed by Harris (1995). As he has demonstrated, members of the Jewish Reform movement took advantage of these prevalent sentiments to censure religious traditions, whereas more conservative groups extricated themselves from the deep state of embarrassment brought about by the existence of midrash by adopting the approach according to which midrash was not, and was never intended to be, the true source of halakhah. Orthodox Jews embraced the stance of the direct divine source of halakhah, while less orthodox circles portrayed the rabbis as rationalist legislators who adapted halakhah to the ever-changing demands of life and reality, while maintaining its formal link to its eternal source through the mechanism of halakhic midrash.

This last approach was, for the most part, the one inherited by the pioneers of modern academic study of rabbinic literature. Isaac Halevy (1917: 244), for instance, declared that the rabbis had never learned halakhah from the bible. Epstein (1957) embraced Halevy’s position, even though his own studies supply some contra examples. Other scholars approached the issue from a more balanced perspective, which leaves room to both possibilities. Albeck (1927) suggested that when a question arose regarding a situation with which tradition had not dealt before, the rabbis discussed and ruled on it according to the biblical text. In his view, each derasha must be examined independently in regard to its role in deriving the halakhah. Intermediate positions of this type, however, are usually not accompanied by an attempt to estimate how large or small the part of each category is; hence, they do not much advance our understanding of the way in which the enormous body of halakhic midrash came to existence.

Some scholars who hold to the opinion that historically, midrash preceded Mishnah, attempted to answer the above question by differentiating between periods. Urbach (1958) located the beginning of midrashic endeavor in the circles of Second Temple scribes who devoted some of their time to finding connections between well-known halakhot and the bible—i.e. anchoring the halakhah using midrash. The emergence of the notion that midrash can also serve as the basis for halakhah was, per Urbach, a slow process which began at the end of the Second Temple period and was only completed during the tannaitic era. In contrast, DeVries (1962) believed in an inverse process whereby in the beginning of the Second Temple period midrash was an accepted route for the creation of halakhah, but one whose power lessened progressively over time.

A fresh and interesting approach to this question was proposed by Yadin (2006). In his view, what lies beneath the methodological differences between the schools of Rabbi Ishmael and Rabbi Akiva presented in section 24.3 is precisely their opposite attitudes to the question of the relationship between halakhah and Scripture. While the midrash of Rabbi Ishmael School is indeed based on the biblical text, genuinely deducing new halakhot from Scripture, that of Rabbi Akiva School is conducted by extra-scriptural traditions and considerations, and uses Scripture only to anchor pre-existing halakhot.

Yadin’s very discussion of the matter is noticeable today; during the last few decades, scholars rarely addressed this dispute. For example, in his comprehensive introduction to the halakhic midrashim, Kahana referred to this issue only in a brief comment hidden in his survey of the history of research (Kahana 2006: 65). Perhaps an awareness of the central role that ideological tendencies played in the history of this topic led scholars to preserve an ostensible “neutrality” in this regard. However, reading introductions and handbooks in the field, one could easily get the impression that this dispute was long resolved, in favor of the view that halakhic midrash is “more or less constrained to the task of grounding and supporting the existing halakhah to scripture” (Stemberger 1996: 16). In my opinion, this implicit consensus is premature; this historical question is too significant to be ignored, and has not yet been properly exhausted. One can point to several considerations that I believe deserve more scholarly attention.

First, I suggest reexamining the convention that midrash is mostly characterized by its arbitrariness, at the expense of seeing midrash as I suggested above—the extraction from Scripture of answers to questions that do not necessarily have a response in the text. The motivation to do that is not obvious; the rabbis could have adjudicated the open questions according to their own judgment. The convention of anchoring halakhic decisions in the Bible meant that the rabbis had a common base for discussion, from which disputants could produce supports for their opinions. Surely, in cases where the biblical text does not really answer the question at hand, there is no escaping the seeming arbitrariness of a textual-based discussion of it. We should consider, however, the possibility that this appearance is a sort of optical illusion. When we read midrash as biblical exegesis, it does at times appear to allow itself excessive interpretive freedom. But the original rationale of the midrashic endeavor might have been quite the reverse—to impose a measure of discipline and objectivity onto an activity which, lacking it, would indeed have been completely arbitrary.

This shift in perspective has ramifications for the question of whether midrash creates halakhah or not. The arbitrary impression midrash creates leads us to deduce that the rabbis used the midrash as a means to impose their opinions on the biblical text (see, e.g., Gruenwald 1993). However, it is possible that this impression is, in certain cases, the product of the questions the rabbis ask of the text, and not of the answers they find in it. While the rabbis did impose their questions on the text, their search for answers might be earnest.

An additional point that I believe should be considered is how rabbinic halakhah came into being. Shaye Cohen (2007) listed seven possible origins of rabbinic law (for a different analysis of the issue, see Levine and Fuchs 2018). Apart from Scripture on the one hand and the contribution of the tannaim themselves on the other, all other items included in Cohen’s topology reflect realia in some way. This applies not only to “the common practice” and to “the realia of Jewish institutions” but also to “the teachings of priests” which reflected the Temple practices and to “the teachings of pietists and sectarians” which were anchored in the religious life of those circles. At this point, one should take into account an issue that is almost never considered: the limited ability of law to impose itself on real life. The minds of all but law professionals cannot hold law books. If we look at the lives of religious Jews today, even strictly observant ones, we see that they know and remember only a small part of, say, the numerous rules of Sabbath discussed in great detail in halakhah tracts. This fact does not get in the way of their proper observance of the Sabbath according to their established customs. There is no reason to suppose that the situation in the tannaitic period was any different. Tannaitic halakhah contains much more than what is necessary for living a full religious life. The assumption that part of this normative system is the product of intellectual speculation provides a possible explanation for this reality. And before the Mishnah was sealed, the main playground for intellectual exercises in the field of halakhah was the midrash.

Indeed, some scholars today hold an intermediary position. Although they do not believe that midrash was the motivation for deciding the halakhah, they postulate that many halakhot did not exist in reality until midrashic activity extracted them from the Bible. However, they claim, the factor which guided the tanna’s decision between the various exegetical possibilities was not the methodology of midrash, which provided a too wide range of choice, but rather his personal opinion, which was derived by extra-exegetical considerations. Halbertal, who has demonstrated this process in his studies of tannaitic halakhah (1997b), justifiably emphasizes that the author of midrash is not a “naïve reader” unaware of alternative readings; to the contrary, he is well aware of the exegetical choices he is making, and at times his determination is consistently guided by external considerations, such as his moral positions.

Although Halbertal’s conclusions seem solid, one should note that he has deliberately chosen to examine issues that are morally charged to begin with, such as the laws of matrimony or the methods of death penalty. Obviously, not all realms of biblical law are similarly sensitive. A great deal of halakhic midrash addresses issues which one may consider boring. The largest tract of midrash, the Sifra, deals mainly with nuanced details of ritual matters to which one can hardly attribute moral significance. In such cases, at least, it is certainly possible that midrashic decisions were reached according to, well, midrashic considerations.


24.7 Toward a Longue Durée Study of Halakhah

To this point, our discussion has focused on what we termed above the “creative” aspect of the relation between rabbinic halakhah and biblical law, that is, on the intellectual activity of the rabbis. In order to understand the relation between the two normative systems, however, we must study the historical link between them. We must delve into the spiritual processes that led to the emergence of rabbinic halakhah and made it so dependent on its biblical precedent while at the same time so different from it, in terms of both content and spiritual climate.

This question is not new to the scholarly agenda. In fact, trying to understand how rabbinic Judaism has emerged from biblical Israel was one of the main motivations of the scholars who established the research of Judaism in the nineteenth century, then known as Wissenschaft des Judentums. Although their attempts to do that were often directed by very inspirational intuitions, they were, in the end, quite speculative, due to the lack of historical information about the crucial missing link—the halakhah of the Second Temple period. This situation has changed dramatically toward the end of the twentieth century, with the publication of the Dead Sea Scrolls (for some reasons, several decades later than their discovery). In an influential paper published in 1990, Yaacov Sussmann has called for a return to the long neglected historical question of the emergence of rabbinic halakhah in light of the newly available material. Today some scholars, indeed, readdress this question, on much more solid grounds than in the past, reaching fresh conclusions. Kister, for example, has claimed recently that a large part of the traditions embodied in the literature of the sages originated in the Second Temple period (Kister 2018).

Indeed, the halakhic material found in the scrolls, though obviously it does not bridge the chasm between biblical and rabbinic cultures, does enable us to try answering the great historical questions based on more than mere intuitions. When added to the other relevant Second Temple sources—namely, the apocrypha, the writings of Philo and Josephus, and the New Testament—it provides us the ability to study halakhah from a longue durée perspective; that is, studying the changing or rather the stability of specific halakhic issues over great spans of time, in a diachronic manner, rather than studying the halakhah of each period in and of itself. It should be emphasized that this kind of research is still doing its very first steps; almost all scholars still focus their efforts on the halakhah of one period. A notable exception is Vered Noam’s detailed monograph on concepts of impurity (2010), which traces closely the development of these concepts from Second Temple period to rabbinic halakhah. Aharon Shemesh (2009, 2010) offered some preliminary conclusions about the relationship between rabbinic and Qumranic halakhah. However, a real progress in this field depends on progress in the synchronic research of the halakhah of specific periods, especially of Second Temple and early tannaitic periods.

In the last twenty years, following the full publication of the scrolls, the progress in the study of Second Temple halakhah—particularly the Sectarian halakhah—was indeed swift and impressive. Werman and Shemesh’s recent book (2011) which summarized the halakhah of the scrolls according to the current state of the art, when added to the many important contributions of scholars such as Baumgarten and Shiffman, places the study of this field on a firm basis, which will certainly enable a rapid progress in the near future. Similarly, Regev’s book (2005) provided a stable platform for the study of Sadducean halakhah.

In the field of early tannaitic halakhah, however, the greater part of work is still to be done. By the term “early tannaitic halakhah” I refer to ancient halakhah—including late Second Temple Pharisee halakhah—as it can be reconstructed from rabbinic literature itself. The tannaitic compositions are not the product of one author or of a single generation; they have a history, and the traces of this history are visible to those who know how to decipher them. The traditional nature of rabbinic Judaism implied that the constant changes which took place in halakhah were not effected through the erasure of earlier traditions and their replacement with newer ones but rather through evolutionary process in which older traditions have changed their meanings, whether through slight textual changes (deliberate or not) or by placing them in new literary or conceptual frameworks which cause them to be understood differently. There are different layers in these works, earlier and later materials, and one can, with careful labor, expose the earlier passages or sayings imbedded in them (“Mishnah Rishonah”) and trace their development. A methodological model for this type of research was convincingly demonstrated in the works of David Henshke (1997, 2007). Shemesh, too, made some important contributions (2003). In general, however, the study of early tannaitic halakhah is only beginning, with many scholars still unaware of the very existence of this field.

One reason for this state of affairs is that there is still much to be done in the study of tannaitic halakhah in general. Much of the halakhic opinions of the tannaim survived only in the halakhic midrashim. The literature of halakhic midrash is a vast one, and it was almost abandoned for most of Jewish history; to this day, the average yeshiva student is totally ignorant of it. Even nowadays, with academic research, the number of scholars who work on this body of literature is rather small. Therefore, as strange as it may sound after two millennia of continuous Torah study, scholars studying a topic of tannaitic halakhah often feels as if they are breaking virgin ground. It comes as no surprise, for example, when one identifies a halakhic dispute between the schools of Rabbi Akiva and Rabbi Ishmael whose traces have disappeared from the halakhic memory, and which has never been touched by academic scholars as well, simply because no one has yet devoted the time to inspect closely the specific material.

The reasons that it is primarily the literature of the halakhic midrash which preserves the early history of tannaitic halakhah were discussed by Kahana (2006: 40). First, the dialectic methodology employed by the midrash, which explores many exegetical options and then rules them out, preserves rejected halakhichalakhic stances. Sometimes these opinions can be identified with pre-rabbinic views found in Second Temple sources, especially the Dead Sea Scrolls. Moreover, the halakhic midrashim make some use of tannaitic sources which have not survived (and probably were never written). Thus, the Ishmaelian midrashim often quote as Mishnah halakhic rulings not found in our Mishnah, which supposedly represent the Mishnah of Rabbi Ishmael. Finally, their marginal status throughout the ages has made halakhic midrashim less vulnerable than other rabbinic works to processes of adaptation intended to line them up with later halakhah, thus making the textual versions they include sometimes more reliable for the reconstruction of ancient halakhah than those found in the better known rabbinic compilations.

This last matter brings us to the issue of the textual state of rabbinic literature. The availability of reliable critical editions was traditionally considered a necessary basis for any progress in research. The publication of critical editions of rabbinic tracts was the holy grail of the Jerusalem School from its very inception. This task, however, has proven to be more demanding than was previously assumed. For many years scholars of this school have focused on preparing “introductions” to planned critical editions, examining the state of all textual witnesses and laying out the proper standards of emendation, while at the same time critiquing, often devastatingly, anyone who had actually published critical editions. Indeed, in terms of critical emendation the state of rabbinic literature is still quite poor (see Hezser 2002: 117–20, though some updates are needed). It suffices to mention that there are yet no critical editions for the most important rabbinic compositions, the Mishnah and the two Talmuds.

As for the halakhic midrashim, some of them still lack a critical edition, while others have editions that were published long ago according to criteria which are nowadays considered far from satisfactory. Especially the largest of these midrashim, the Sifra, is still in poor textual condition—partly because its sheer volume has defeated a few publishing projects which remained unfinished. That said, critical study of halakhic midrashim has advanced much in the last generation, mainly due to the contributions of Menahem Kahana. Especially noteworthy is his tedious but essential work on their genizah fragments (2005). His recently published five-volume critical and annotated edition of Sifre Numbers (2011–2015) is a shining example of philological work in the field of rabbinic studies. The fact that the introduction to this edition was Kahana’s doctoral dissertation (1982), whereas the publication itself took place when he became a professor emeritus, speaks volumes.

Indeed, according to the classical approach, the project of critically emending all of rabbinic literature is predicted to last for many long years. Fortunately, due to both theoretical and technological developments, printed critical editions are no longer as important for research as they once were. In recent years, it is increasingly recognized—in rabbinic studies as in other fields—that the goal of philological research should not be the reconstructing of an “Urtext” which allegedly represents the pure original work as came out of the author’s hand, before it was distorted by the negligence and tendentiousness of late scribes and redactors. This is not only because such ambition might be futile but because it is precisely the textual variation (which can preceded the earliest manuscripts available to us by hundreds of years) and the constant process of unstable or redactional transmission which expose opinions and debates that have become obscure over time, and reveal to us the history of halakhah. Quite often, a true insight into the matter investigated is not achieved by deciding between version A and version B but by understanding the interplay between the two.

What the researcher most needs, then, is not so much an authoritative version of the entire work but rather full, easily accessible data of the textual variants of any given text. Today’s scholars can supply this need, in some cases, using computerized tools, and these tools are often more convenient to use than critical editions. Thus, more and more scholars are adapting to the easy model of a synopsis, enabled by the computer, instead of the encumbered apparatus system commonly used in printed editions. The final word in this field, and an indicator of the direction in which it will probably be moving in the future, is the website of Friedberg Project for Talmud Bavli Variants, which places revolutionary and powerful tools for the study of textual variations at the fingertips of scholars in the field—a gift that no printed volume can supply.

The considerable changeability of halakhah even during the relatively short and stable tannaitic period, as can be deduced through a close and thorough examination of the tannaitic literature, might lead us to ponder the ability of halakhah to change, without losing its continuous self-identity, over an expanse of time that encompasses both biblical and rabbinic periods. A close examination of the development and changing of halakhic topics over such long periods, from a longue durée perspective, would enable us to recognize some long-term trends and patterns, and to advance greatly our understanding of the relationship between rabbinic halakhah and its biblical origin.
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Chapter 25

The Law and the Gospels, with Attention to the Relationship Between the Decalogue and the Sermon on the Mount/Plain


Richard E. Averbeck





25.1 Introduction

The relationship between the law of Moses and the life and teachings of Jesus has been a complicated matter since the first century. The most important primary sources, of course, are the four New Testament Gospels (Matthew, Mark, Luke, and John), all of which were written with different early Christian communities in mind. Most of the complications arise from two complementary historical problems. First, as we shall see below, according to the Gospels, Jesus distinguished between the law compiled in major sections of the Jewish Torah (Genesis-Deuteronomy) and the developing rabbinic interpretations and traditions that were important to many of the Jewish leaders and teachers of his day. Unfortunately, it is often difficult to be sure when and how such teachings arose, but that there were conflicts between Jewish sects in the first century is well known from the Qumran sectarian documents (second century bce to 68 ce), Josephus (c. 37–100 ce), and other sources. In any case, this historical problem is an ongoing point of contention among scholars that this chapter cannot treat in detail.

The second historical problem has to do with the early church context for the writing of the Gospels. The story of the earliest Christian communities as recounted by Luke in the Book of Acts tells us a good deal about some of the tensions that were rampant in those early days. According to Luke’s account, the church started out Jewish (Acts 2). At first, those who accepted Jesus as “the Christ” (Gk. christos “the anointed one” = Hb. māšîaḥ “Messiah”) saw themselves as continuing to be properly Jewish, and even “spent much time together in the temple” as well as in their homes (Acts 2:46, NRSV; see also, e.g., Acts 3:1). The Jewish church in Jerusalem continued practicing their faith in the temple (Acts 21:26–27) as believers who continued to be “zealous for the law” (Acts 21:20). This apparently continued until the destruction of the temple by the Romans in 70 ce.

It was not long, however, before gentiles coming to faith in the Jewish Messiah became one of the primary issues of concern in the church (Acts 10). Jesus was Jewish, and the church started as a Jewish institution, but then gentiles began to join them. Of course, this led to tensions among the Jewish believers and leaders themselves over the gentiles (Acts 15; Gal. 2), as well as between the Jews and gentiles in the church. Eventually, the Jewish leaders and the Jewish church as a whole accepted the gentiles as legitimate followers of Jesus who would practice their faith as gentiles (Acts 15), but with an expressed concern that they live in such a way as to not compromise the ongoing witness to the Jews (Acts 15:19–21; cf. Acts 21:25). This did not stop the Jewish believers from practicing their faith in Jesus as faithful Jews, which the Apostle Paul personally and willingly affirmed as a Jew himself (Acts 21:17–26; cf. Acts 18:18 with 21:23–24, 26 for his own personal Nazirite vow).

The fact that Gospel writers composed their accounts within this mixed and sometimes conflicted milieu of the first-century church, of course, raises historical critical concerns. How much can we expect our canonical Gospels to transmit an accurate account of the life and teachings of Jesus himself? The Gospels are difficult to date, but it appears that Mark wrote his Gospel first, sometime during the 60s ce, which is at least thirty years after the death of Jesus (c. 30 ce). Of course, this is after most of what we have in the Book of Acts had already taken place. As noted above, there were issues that had arisen in the meantime that could have shaped how Mark told the story of Jesus to the church. These and many other critical concerns are the driving force behind the so-called Quest for the Historical Jesus (see Eddy and Beilby 2009 and Brown 2013 for helpful reviews of the history and essential features of the quest; and also Bock and Webb 2009 for thorough discussion of methodological issues and textual analyses of major passages in the Gospels). Unfortunately, the criteria and rationale for deciding what is or is not historical about Jesus in the Gospels is notoriously difficult to verify (Porter 2013).

Strictly speaking, this chapter is about what the Gospels say Jesus said and did with regard to the law of Moses. It is not about the debates over the historical Jesus. Nevertheless, there are certain features of the quest that are especially helpful for our reading of the Gospel accounts. First, the so-called third quest for the historical Jesus has settled the fact that Jesus viewed himself as a faithful Jew, and we need to read the Gospels with that firmly in mind. Reading Jesus through gentile eyes has often caused us to skew his meaning, and this, in turn, has led to catastrophic results through the history of the church and Western civilization. Second, when we read the sayings of Jesus and consider his actions as they relate to the law of Moses, we need to take into consideration the fact that the writers composed the Gospels for the early church and, therefore, wrote them with the concerns of the church in mind. They selected, arranged, and oriented the material toward meeting the needs of the church. We will return to this issue in the treatment of Mark 7 in section 25.4.

Some scholars draw the conclusion from the Gospels that the law (along with the prophets) pointed forward to the coming of Christ. His followers, therefore, do not obey the law directly, but only as Jesus fulfilled it and taught it. He not only fulfilled the law for us but also transformed its teachings for their application in the kingdom of heaven. He passed certain laws on to his followers directly, abrogated others, and transformed the law as a whole for the new covenant people of God (see Jer. 31:31–37 with Luke 22:20). Jesus’s teaching on the law was eschatological in nature, looking forward to the coming of the kingdom of heaven, when his people would obey it as he lived and taught it. The church, therefore, obeys the “law of Christ,” not the Mosaic law directly (Banks 1974; Moo 1992). Others take it that Jesus lived and taught as a pious Jew with no intention of undermining the law of Moses, although he disputed some of the “traditions of the elders” that sometimes took precedence in some interpretations and applications of the law (Dunn 2013).

Two of the articles just referred to come from the Dictionary of Jesus and the Gospels, the first one from the first edition and the second from the second edition, twenty years apart. The shift in those twenty years is largely due to the further development of the “third quest” for the historical Jesus (Wright 1992, 1996), which was in turn stimulated by the previous work of E. P. Sanders (1985). Before Sanders, many argued that Jesus was contending with a very “legalistic” Judaism. Sanders proposed that the Judaism of New Testament times was characterized by an emphasis on the covenant relationship between God and his people, not a rigid legalism. Obedience to the stipulations of the Mosaic law was the way to show covenant faithfulness. Although Sanders’s argument needs nuancing (Carson et al. 2001), his basic point has been generally well received among New Testament scholars. Before this shift, there was a pronounced tendency to read Jesus as if he were the Apostle Paul, without taking fully into account the fact that Paul himself also held a very positive view of the law and its ongoing application and usefulness (e.g. Rom. 7:12–14; 8:4, 7; 2 Tim. 3:15–17), but that is a subject for another time.

The “Synoptic Gospels,” Matthew, Mark, and Luke, are more closely related to each other than to John. There are many parallels between them, with some variations in how they present Jesus (Baum 2013). Most scholars consider Mark to be the earliest of the three (written in the 60s) and, for this reason, less elaborate. According to this theory, Matthew and Luke drew from both Mark and a supposed Q (from German Quelle meaning “source”), which is thought to have circulated in the earlier church as a combination of written (and, perhaps, also oral) sayings of Jesus (Stanton and Perrin 2013). Matthew and Luke both seem especially concerned to present Jesus as one who kept the law but was not concerned to maintain the Jewish expansionist “traditions of the elders” that so many of the teachers of the law were devoted to in his day. Many understand Jesus as presented in Mark to be more critical of the law. This is not necessarily the case. It depends on how one interprets certain passages (see more in section 25.4). Most scholars consider John to be the last Gospel written (perhaps in the 80s). He seems to regard Jesus as one who kept the law, but more than that, he is the embodiment and fullest expression of the law (Lioy 2007). Generally, this is in line with the direction in which the earlier Gospels are also pointing, but John develops it more fully and theologically. This chapter focuses largely on the synoptic Gospels with Matthew as a guide, but it also considers John along the way.


25.2 The Sermon on the Mount/Plain

The Sermon on the Mount (Matt. 5–7) and the Sermon on the Plain (Luke 6:17–49) recount similar teachings. Some consider the latter to be a brief extract from the former. In any case, they are closely related. The first and perhaps the most renowned text for the study of the Mosaic law in the Gospels is Matthew 5:17–20, where Jesus states: “17Do not think that I have come to abolish the law or the prophets; I have come not to abolish but to fulfill. 18For truly I tell you, until heaven and earth pass away, not one letter, not one stroke of a letter, will pass from the law until all is accomplished. 19Therefore, whoever breaks one of the least of these commandments, and teaches others to do the same, will be called least in the kingdom of heaven; but whoever does them and teaches them will be called great in the kingdom of heaven. 20For I tell you, unless your righteousness exceeds that of the scribes and Pharisees, you will never enter the kingdom of heaven” (NRSV). The so-called golden rule in Matthew 7:12 (“In everything do to others as you would have them do to you; for this is the law and the prophets”) forms an inclusion with Matthew 5:17–20. The internal unit, therefore, extends from 5:21–7:11, and begins with six antitheses (5:21–48) to illustrate what he means by his statements in 5:17–20.

There is nothing like this in the Sermon on the Plain, but Matthew 5:18 appears again in Luke 16:17 where Jesus says, “16The law and the prophets were in effect until John came; since then the good news of the kingdom of God is proclaimed, and everyone tries to enter it by force. 17But it is easier for heaven and earth to pass away, than for one stroke of a letter in the law to be dropped” (Luke 16:16–17). Jesus’s main point here is that his proclamation of the good news of the kingdom of God does not eliminate the fact that everything in the law of Moses is still in effect until heaven and earth pass away (Marshall 1978).

After Matthew’s narrative introduction (5:1–2), the “Beatitudes” come first (vv. 3–12; cf. the variations in the selections from these in Sermon on the Plain, Luke 6:20–22), and then Jesus’s call for his followers to become the salt of the earth and the light of the world (vv. 13–16). At that point, Jesus turns directly to the subject of the law in the Hebrew Bible. The Gospel of Matthew focuses a good deal of attention on Jesus as the Davidic king of Israel (see, e.g., Matt 1:1; 2:2). He proclaims the coming of the “kingdom of heaven” (Matt. 4:17; cf. 3:2; 5:3, 10, 19–20, etc.), and the Sermon on the Mount amounts to the proclamation of the “law” of that kingdom, so to speak. The beatitudes stand at the beginning of this law, in the position of the Decalogue (see more on the Decalogue in section 25.3). He starts, however, with this: “Do not think that I have come to abolish the law or the prophets; I have come not to abolish but to fulfill” (v. 17). The last thing he wanted his hearers to think was that he was an enemy who wanted to abolish or destroy the law or the prophets. That would have been the mark of a heretic.

Some take “fulfill” here to mean that he intends to fulfill the law for his followers so that they do not need to fulfill it themselves (Banks 1974; Moo 1992). In this view, Jesus fulfilled the law in the same sense as he fulfilled prophetic predictions (e.g. his virgin birth in Matt. 1:22), so now his followers need to fulfill it only as he himself brings it through to them in the “law of Christ” (e.g. 1 Cor. 9:19–23). Those who take this position will argue that his teachings in Matthew 5:21–48 supersede the law in one way or another, and sometimes they even contradict it. Among the many problems with this approach is “until heaven and earth pass away” (v. 18) and the judgment against breaking the law and teaching others to do the same in the kingdom of heaven, which was the kingdom Jesus was introducing and defining.

Moreover, the verb “fulfill” here is active as in Matthew 3:15 and 23:32, not passive as in the regular prophetic fulfillment formula throughout the book, which is literally, “that it might be fulfilled” (Matt. 1:22; cf. also 2:15, 17, etc.). Some brush this aside as an insignificant detail, but consider the meanings in Matthew’s two other uses of the active form. In Matthew 3:15, John was to baptize Jesus “to fulfill all righteousness”; that is, as a part of living a life that filled up all righteousness. The teachings and actions of Jesus were to bring righteousness to its fullest expression, and so it was with the righteousness that the law and prophets had been calling for in Matthew 5:17. In Matthew 23:32, Jesus recalls that the ancestors of the Jews had killed all the prophets and says to them, “Fill up, then, the measure of your ancestors.” Other similar uses of this verb appear elsewhere in the New Testament (e.g. Rom. 13:8 and Gal. 5:14).

Whatever may be the case with the active versus passive form of the verb, other scholars interpret “fulfill” to mean that he will teach and live it fully so the people see and learn what it looks like to live the law the way one should. This is the view taken here. For those who maintain that this has the effect of Jesus bringing the law and prophets to their intended fulfillment, as in the fulfillment formula, this does not imply that he fulfills the law in the sense that there are no other fulfillments to come, as with the fulfillments of prophecy. Instead, Jesus brings the law and prophets to their fullest expression (Carson 2005; Evans 2012; France 2007). Those who follow Christ should fulfill the law the way he taught it because he was the one who filled it up to its full intent and potential.

In this regard, some scholars have rightly pointed out the importance of the combination, “the law or the prophets” in Matthew 5:17 and other passages (Charles 2002; Snodgrass 1996; cf. 7:12; 11:13, 22:40). Jesus teaches the law from a prophetic point of view, the way the prophets in the Hebrew Bible understood and proclaimed it. This often comes through in his controversies with the Jewish leaders, as his references to Hosea 6:6 (“I desire mercy and not sacrifice”) in Matthew 9:13 and 12:7 suggest, for example. Consider also Matthew 23:23 regarding the “the weightier matters of the law: justice and mercy and faith” (cf. Luke 11:42), which alludes to Micah 6:6–8, “6With what shall I come before the Lord, and bow myself before God on high? Shall I come before him with burnt offerings, with calves a year old? …8 He has told you, O mortal, what is good; and what does the Lord require of you but to do justice, and to love kindness, and to walk humbly with your God?” One could go so far as to say that Jesus himself is the full expression of the law and the prophets and all that they anticipated (Jipp 2015: 43–76). In new covenant terms, God writes the law on the very heart of the follower of Jesus (Jer. 31:33) by the Spirit of God (Ezek. 36:26–27; cf. 2 Cor. 3:2–6).

As Matthew presents Jesus, he was not only the authoritative teacher of the law (Matt. 7:28–29) but also their example of how to live it. If one wants to know how to live properly according to a full and filled up understanding of the law, they need only hear his teaching and observe his way of life as narrated in this Gospel. One could not say this of the other teachers of the law. As Jesus put it, “I tell you, unless your righteousness exceeds that of the scribes and Pharisees, you will never enter the kingdom of heaven” (Matt. 5:20). This must have been rather shocking to the crowd, since the scribes and Pharisees sat in the seat of Moses (Matt. 23:2), and would have been highly regarded as keepers of the law. It also points up the fact that Jesus is critical not of the law itself but of the way it was being taught by the Jewish leaders (Loader 2002). His attitude toward the law is not in question. He was fully in support of its ongoing significance and application in the kingdom of heaven.

Jesus explains his meaning and intention with what scholars generally refer to as the “six antitheses” that follow (Matt. 5:21–48; see the remarks in Evans 2012; Snodgrass 1996; Stassen 2003). They are not just simple antitheses, however. They are triadic in structure: first, a statement of traditional righteousness introduced with some version of “You have heard that it was said,” second, an explanation of the vicious cycle the traditional righteousness produces, and third, a transforming initiative that breaks the vicious cycle (Stassen 2003). The third element of the triadic structure points the way forward to righteousness that goes beyond that of the scribes and Pharisees.


25.3 The Decalogue

Although Jesus’s antitheses in Matthew 5:21–48 are not limited to the Decalogue (the Ten Commandments), the first two, and probably the third as well, deal with two of the ten (murder vv. 21–26, and adultery vv. 27–30 and 31–32; see the discussion below regarding the relationship between the second and third antitheses). Jesus starts with “You shall not murder” (Exod. 20:13) and expands on it with “whoever murders shall be liable to judgment,” which is the judicial response (Exod. 21:12; Lev. 24:17; Num. 35:12; Deut. 17:8–13). The next verse describes the vicious cycle of anger and interpersonal conflict that leads to murder (Matt. 5:22). Finally, in Matthew 5:23–26 Jesus teaches another way to handle such conflicts that brings reconciliation rather than judicial action. His point is that the righteous person will learn to disarm the conflicts that would lead to murder. This general approach to righteousness comes through also in the law itself, for example, in Leviticus 19:17–18, “You shall not hate in your heart anyone of your kin; … You shall not take vengeance or bear a grudge against any of your people, but you shall love your neighbor as yourself: I am the Lord.”

In his second antithesis (Matt. 5:27–30), Jesus deals with the next word of the Decalogue, “You shall not commit adultery” (Exod. 20:14). Again, his approach is to highlight the vicious cycle of lust leading to adultery, pointing out that such lust amounts to committing adultery in one’s heart. He teaches that the way forward and away from such temptation is to take radical action against anything that causes one to have the temptation to lust in the first place, to the point of plucking out an eye or cutting off a hand (Matt. 5:29–30). He uses hyperbole here to emphasize how seriously a man needs to take this issue in his life. Jesus is simply applying the tenth commandment to the command against adultery, “you shall not covet your neighbor’s wife” (Exod. 20:17). He is going beyond what the command against adultery actually says, but he is not going beyond the law as a whole.

It is probably best to follow the view that there are only five antitheses because the third is actually part of the second, having an abbreviated introduction and once again referring to adultery (Evans 2012). The passage reads, “31It was also said, ‘Whoever divorces his wife, let him give her a certificate of divorce.’ 32But I say to you that anyone who divorces his wife, except on the ground of unchastity, causes her to commit adultery; and whoever marries a divorced woman commits adultery” (Matt. 5:31–32). Thus, it extends Jesus’s remarks on the adultery regulation in the previous unit, and so becomes part of his teachings on this point of the Decalogue. Divorce was a particularly complex issue back then, as it is today, but the main point is to reinforce his teaching about not lusting after another woman (vv. 29–30 above). Such lust could lead to a man wanting to divorce his wife for another woman, but, according to Jesus, sufficient grounds for divorce arises only if his wife commits some kind of “unchastity” (Gk. porneia; cf. also Matt 19:9). Jesus draws upon the reference in Deuteronomy 24:1 to “something objectionable” (NRSV), which is literally, in Hebrew, “nakedness of a matter.” It occurs only one other time in the Hebrew Bible in Deuteronomy 23:14, where it refers to covering up excrement so that the Lord “may not see anything indecent among you and turn away from you.” It would seem, therefore, that it involves sexually inappropriate behavior of some kind that involved nudity, perhaps anywhere from lewd behavior to adultery. The point is that she has broken faith with her husband sexually.

The reference to “a certificate of divorce” in Matthew 5:31 requires consideration of Matthew 19:3–12 (parallel in Mark 10:1–12), where the subject comes up again. The Pharisees asked, “Is it lawful for a man to divorce his wife for any cause?” (v. 3). If we can rely on the tradition in the Mishnah for information on the days of Jesus, there was a well-known rabbinic debate about this very issue. Shammai took a very strict view, as Jesus does here, versus Hillel, who allowed divorce for something as trivial as burning dinner (m. Gittin 9.10; according to the same tractate, Akiva joined later with the view allowing divorce even if the other woman was more beautiful in the husband’s eyes). Jesus responded by calling the Pharisees’ attention back to God’s intention from creation, that a husband and wife never separate. They responded to Jesus by calling attention to the “certificate of divorce” Moses referred to in Deuteronomy 24:1. Jesus answered, “It was because you were so hard-hearted that Moses allowed you to divorce your wives, but from the beginning it was not so” (Matt. 19:8). Thus, he maintained his point, which was that God made clear from the beginning that divorce was not part of the plan. That said, he reiterated the substance of what he had already proclaimed in Matthew 5:32.

The last three antitheses do not treat the Decalogue directly, but their force remains the same as regards Jesus’s view of the law. He was concerned about the abuse and misuse of the law that he saw in some of the shortsighted teachings of his day, but he in no way disregarded the law itself. In fact, in the case of divorce cited above, he took a more conservative and restrictive view than many rabbis did.

The fourth antithesis is about swearing oaths (Matt. 5:33–37). The main point Jesus makes is that one should not need to swear oaths because he always spoke truth in a straightforward way to begin with. This being the case, someone could rely on his word without an oath. This avoids the vicious cycle of making oaths by one thing or the other, often with the intent to confuse and obfuscate (cf. Matt. 23:16–22 and the discussion in Evans 2012). The regulations in Numbers 30 distinguish between making an oath and taking a vow, but the point is that one must fulfill what he or she vows or swears on oath to do. This is the case except for when a man, as a husband or father, retracts an oath or vow made by a woman under his authority (Num. 30:3–16). Deuteronomy 23:21–23 emphasizes the importance of fulfilling one’s vows, but amid this concern it makes the point that, “if you refrain from vowing, you will not incur guilt” (v. 22). This may underlie Jesus’s instruction not to make oaths or vows in the first place, but function solely on the basis of one’s own reputation for truthfulness and integrity.

The fifth antithesis draws on a very ancient legal tradition that even goes back before Moses in the laws of Hammurabi. The same tradition appears in each of the three major sections of law in the Hebrew Bible (Exod. 21:24; Lev. 24:20; Deut. 19:21): “Eye for eye, and tooth for tooth” (Matt. 5:38). Scholars often refer to it in Latin as the lex talionis. It is most important to take note of the fact that it always occurs in law court contexts, not personal relationships outside court. Jesus is talking about how one should handle personal relationships in such a way as to disarm those who are unfair and demanding: “Do not resist an evildoer. But if anyone strikes you on the right cheek, turn the other also, …” (Matt. 5:39–42). As he puts it in one of the earlier beatitudes, “Blessed are the peacemakers, for they will be called children of God” (Matt. 5:9). When Jesus denies the application of lex talionis he is not contradicting the law because it never applied in personal relationships in the first place. His point is that personal vengeance has no place in the kingdom of heaven. This is nothing new to the law either: “You shall not take vengeance or bear a grudge against any of your people, but you shall love your neighbor as yourself: I am the Lord” (Lev. 19:18).

The fifth and sixth antitheses are closely related. In fact, Luke combines them together into one in the Sermon on the Plain: “27But I say to you that listen, Love your enemies, do good to those who hate you, 28bless those who curse you, pray for those who abuse you. 29If anyone strikes you on the cheek, offer the other also; and from anyone who takes away your coat do not withhold even your shirt. 30Give to everyone who begs from you; and if anyone takes away your goods, do not ask for them again” (Luke 6:27–30). The principle of Matthew’s sixth antithesis, therefore, becomes the basis for Luke’s selections from the fifth antithesis. Luke binds them up together as one teaching but has no statement of the traditional teaching that Jesus is disputing, according to Matthew.

The traditional teaching in Matthew’s form of the sixth antithesis is “You shall love your neighbor and hate your enemy” (Matt. 5:43). There is no such law in the Hebrew Bible that one should hate his or her enemy. We need to recall, however, that Jesus is not disputing the law but rather the way the scribes and Pharisees taught it in his day (Matt. 5:20; Evans 2012). Apparently, they were at least allowing the supposed implication from Leviticus 19:18 to be that they could go ahead and hate their enemy just as long as they loved their neighbor. Jesus pushed back in the opposite direction. They must love their enemies too. In Leviticus 19:34, for example, the law calls for the same love toward foreigners, “you shall love the alien as yourself, for you were aliens in the land of Egypt.” In Egypt, they themselves had been treated as enemies and enslaved, but in Israel they were forbidden to treat foreigners that way. Quite the opposite: they were to love them. Since their heavenly Father showed love to both good and evil people, they should do the same. In this regard, therefore, they could become “perfect” as their heavenly Father was perfect.

In sum, Jesus appears to have had three main goals in what he said about the Mosaic law in Matthew 5:17–48. First, he wanted to assure his hearers that he was not in any way intending to undermine the law (vv. 17–19). Second, he wanted them to know that the way the “scribes and Pharisees” were teaching the law did not produce the kind of righteousness called for in the kingdom of heaven (v. 20). Third, he wanted to declare his own reading of the law and authority as a teacher of the law (vv. 21–48; note Matt. 7:29, “he taught them as one having authority, and not as their scribes”). One of his most severe criticisms of the “scribes and Pharisees” as teachers of the law comes in the form of one of his eight “woes” against them in Matthew 23:23–24, “23Woe to you, scribes and Pharisees, hypocrites! For you tithe mint, dill, and cummin, and have neglected the weightier matters of the law: justice and mercy and faith. It is these you ought to have practiced without neglecting the others. 24You blind guides! You strain out a gnat but swallow a camel!” So again, Jesus guarded against denying the importance of keeping the law even while he criticized the way they were teaching it.

As noted earlier, “the golden rule” forms an inclusio with Matthew 5:17–19, providing a frame for all that stands between: “In everything do to others as you would have them do to you; for this is the law and the prophets” (Matt. 7:12). In the Sermon on the Plain, Luke not only combines Jesus’s last two antitheses into one argument but also works the golden rule into the same unit (Luke 6:31). Similarly, in Matthew 22:34–40 Jesus responded to a lawyer (i.e. an expert in the Mosaic law), who asked him, “Teacher, which commandment in the law is the greatest?” (v. 36). Jesus answered, “ ‘You shall love the Lord your God with all your heart, and with all your soul, and with all your mind.’ 38This is the greatest and first commandment. 39And a second is like it: “You shall love your neighbor as yourself.” 40On these two commandments hang all the law and the prophets.” These two great commandments appear also in Mark 12:28–31 and Luke 10:25–37 in somewhat different form, and with contextual variation. They make up the main substance of what is referred to as “the law of Christ” later in the Apostle Paul’s letters to the churches (see, e.g., 1 Cor. 9:21 and Gal. 6:2; cf. also James 2:8).

There is reason to believe that Jesus gave an answer to the lawyer’s question that would have been in accord with good rabbinic teaching in his day (Allison, 2004; Tan, 2011). The lawyer asked for one commandment, but Jesus gave two. The first great commandment corresponds to the so-called “first table” of the Decalogue; that is, the first five commandments, all of which mention the Lord (Exod. 20:2-12). The second corresponds to the “second table” of the Decalogue, all of which are devoted to how we treat one another, and makes no mention of the Lord (Exod. 20:13-17). First, he cited from the great Shema Deuteronomy 6:5, but then added Leviticus 19:18. Mark 12 actually starts the first great commandment with Deuteronomy 6:4 and runs it through verse 5 (Mark 12:29-31). In that instance, the scribe who asked the question affirmed his answer, so Jesus affirmed him. Luke has Jesus asking the question to the lawyer, who responded with the two great commandments (Luke 10:25-28). Jesus then affirmed the lawyer’s response, but the lawyer still wanted to trap him and asked, “And who is my neighbor?” Jesus answered with the well-known parable of the Good Samaritan (vv. 29-37). The point is that here, once again, Jesus affirmed the Decalogue and did so without even citing it directly. Moreover, by this means, he also brought his way of reading and applying the law to the forefront.


25.4 The Purity Laws

According to Matthew, immediately following the Sermon on Mount in Matthew 5–7 a leper came to Jesus for healing (Matt. 8:1–4; cf. the parallels in Mark 1:40–44 and Luke 5:12–14). He said, “Lord, if you choose, you can make me clean.” In response, Jesus “stretched out his hand and touched him, saying, ‘I do choose. Be made clean!’ Immediately his leprosy was cleansed” (Matt. 8:3). Some argue that Jesus violated the purity laws by touching the leper, thereby contracting impurity. The trouble with this understanding is that, according to the account, Jesus is not just touching but healing. This puts the whole incident into a realm beyond purity considerations, where the concern was not healing but purification procedures after the person had already been healed (e.g. Lev. 14; Holmén 2011). Jesus immediately complied with those regulations when he instructed the leper to “go, show yourself to the priest, and offer the gift that Moses commanded, as a testimony to them” (v. 4b). Jesus was not violating any biblical purity regulations when he touched the leper, although he may have overstepped some of the traditions that had grown up around those regulations. It is quite clear that there were different views among the Jewish traditions of Jesus’s day concerning the application of purity laws (Kazen 2010).

Probably the most significant passage on the issue of Jesus and the purity laws is the dispute between Jesus and the scribes and Pharisees as recorded in Mark 7:1–23 (parallel in Matt. 15:1–20). They were in conflict over hand washing and other “traditions of the elders.” The Jewish leaders asked Jesus why his disciples were eating “with defiled hands” (v. 6), since the tradition of the elders was to wash one’s hands before eating. Jesus rebuked them for their “hypocrisy” with a quote from Isaiah, and then cited a ruling in their traditions that allowed children to avoid taking care of their elderly parents. Then he came back to the issue of defilement with a parable, the gist of which was “there is nothing outside a person that by going in can defile, but the things that come out are what defile” (Mark 7:15). After the conflict, he was alone with his disciples and they questioned him about the parable. Jesus said to them, “Do you not see that whatever goes into a person from outside cannot defile, 19since it enters, not the heart but the stomach, and goes out into the sewer?” Mark immediately inserted a brief parenthetical remark, which he does not attribute to Jesus but presents as Jesus’s intention, “Thus he declared all foods clean.” Matthew does not draw out this implication of Jesus’ teaching in the parallel passage (Matt. 15:15–20).

Some have argued that Mark’s insertion refers to Jesus’s rejection of the expansionist Jewish traditions of his day, wherein they extended the defilement by physical contact regulations beyond what one finds in the Hebrew Bible. In this view, Jesus was not rejecting the clean and unclean animal distinction in the law (Lev. 11). Instead, his teaching, and Mark’s insertion, reject the tradition that extended impurity protections to washing hands before eating food as well as other extraneous issues of bodily impurity (Kazen 2010). Part of the argument is that if Mark intended to say that Jesus eliminated the distinction between clean and unclean animals, this should have settled the dispute in the early church without further ado. The problem, of course, is that Mark wrote his Gospel after the dispute had already picked up momentum in the church.

Mark’s insertion most likely reflects the concern in the early church to break down the divide between Jewish and gentile believers in the church caused by the Jewish food laws (France 2002; see, e.g., Lev. 11 with Acts 10 and Gal. 2). Of course, this was not a concern that Jesus had before the church even began on the Day of Pentecost (Acts 2). One of the main purposes of the food regulations had always been to keep the Israelites separate from the other peoples and their corrupting influences (Lev. 20:22–26). Unfortunately, these laws had come to have the effect of dividing the church and disrupting its unity, once the church came to include both Jewish and gentile believers (Fredriksen 1995). The distinction here between what Jesus himself said and what Mark added is a transparent example of the legitimate concerns of the quest for the historical Jesus discussed above (see section 25.1).

Neither Jesus nor Mark was denying the importance of purity and holiness regulations in the law. God never intended that such regulations should produce divisions between the people of God. On the contrary, the food laws bound the ancient Israelites together and separated them from the corrupt peoples around them. Here it is important to note that, even in the Torah, the law itself changed when the Israelites moved from wandering in the wilderness to occupying the land. In the wilderness, since they were traveling as a camp surrounding the tabernacle, if they wanted to eat meat they were to sacrifice their animals only at the doorway of the tabernacle (Lev. 17:1–9). Later, after they conquered and occupied the land, they could kill animals and eat meat anywhere in the land as long as they did not eat the blood (Deut. 12:15–25; Averbeck 2017). When the church became a mix of Jews and gentiles, the food laws became an obstacle to the unity of the church in the New Testament, rather than a means to that end (see, e.g., the conflict between Peter and Paul regarding this issue in Gal. 2:11–21). Not being able to eat together would drive a wedge between Jewish and gentile believers, rather than break down the “dividing wall” between them, as Paul put it in Ephesians 2:14. As he wrote his Gospel, therefore, Mark simply pointed out the readily apparent application of Jesus’s teaching to the concerns for the unity of the church.

Other passages raise essentially the same concerns about the purity laws (see the summary in deSilva 2013, and the full discussion in Kazen 2010). It seems that Jesus did indeed take these regulations seriously, but he did not accept what he considered to be overly pedantic and burdensome extensions to the biblical purity laws in the form of “the traditions of the elders” (Matt. 23). The same basic principle applies to Jesus and the Sabbath.


25.5 The Sabbath

The Sabbath controversy between Jesus and the Pharisees appears in similar form in three passages in the synoptic Gospels (Matt. 12:1–14; Mark 2:23–3:6; Luke 6:1–11), all three with two sequential narratives: one controversy over plucking grain to eat it on the Sabbath and another over healing on the Sabbath. The first ends with some variation of “the Son of Man is lord of the Sabbath” in all three Gospels. He proclaims his lordship over the Sabbath, but there is no indication that he set it aside or resisted the basic principle of rest on the Sabbath. The questions raised are trivial, not of any substance (Loader 2011). The second narrative ends with a remark about the Pharisees and other Jewish leaders going away to plot against Jesus in all three Gospels.

Both Mark and Luke precede the Sabbath controversy with Jesus’s teaching about putting new wine into new wine skins (Mark 2:22; Luke 6:37–39). The point is that one cannot hold Jesus within the confines of the current Jewish interpretations and applications of the law. He will burst them. His Sabbath teachings do just that, but they do not violate the basic content of the law of the Sabbath and its importance. Jesus rejected their overly restrictive application of Sabbath law. Mark has Jesus stating the original intent of the law this way: “The Sabbath was made for man, not man for the Sabbath” (Mark 2:27).

Matthew is different. The Sabbath controversies in Matthew 12 are preceded by an invitation that Jesus gave: “Come to me, all you that are weary and are carrying heavy burdens, and I will give you rest” (Matt. 11:28; Chilton and Neusner 1995). Here he is referring to a “rest for your souls” (v. 29), citing or at least alluding to Jeremiah 6:16, where the point is that the ancient Israelites had refused to return to the “ancient paths” of the Mosaic law, so the Lord was taking them into exile. This rest for the soul made the yoke that Jesus was offering easy, and the load light (Matt. 11:30). This is a turning point in the Gospel of Matthew, when Jesus was feeling the weight of rejection by his people (Matt. 11:20–27). For Matthew this invitation to rest for the soul is the foil for his presentation of the Sabbath controversies in Matthew 12. Jesus was not trying to load his followers down, but lighten them up with a different yoke and a lighter load. The Sabbath was a good thing, but it had become overloaded with regulations that were not native to it and its purposes.


25.6 Suggestions for Further Research

As the discussion of the law and the Gospel continues to develop, there are certain issues that deserve further consideration. In light of the discussion above, one especially fruitful area of research would be to define further the diversity of Judaism in the days of Jesus. Jesus was a Jew and a Jewish teacher, but he seems to have refused to engage in the common practice of “covenant path searching” (Holmén 2001). That is, he was not willing to accept the paths of covenant faithfulness the other Jewish teachers of his day practiced and taught. Jesus saw things differently. He revered the law of Moses, and required that his followers did so too, perpetually, but he was not willing to accept the ways many of the Jewish teachers and traditions of the day taught adherence to the law.

A closely related desideratum would be to spend more time in the study of the Mosaic law itself. Most of the research on the relationship between the law in the Hebrew Bible and the teachings of Jesus about the law as represented in the Gospels has looked at the issue from the point of view of the New Testament back into the Hebrew Bible or contemporary Second Temple Judaism. This is all very important work, but it would help to bring more research on the law itself, in its ancient Israelite context, into the discussion. The review of some of the topics and passages above suggests that, according to the New Testament Gospels, Jesus was looking back to the law itself and the intentions God had in giving it to Israel in the first place (e.g. “The Sabbath was made for man, not man for the Sabbath,” Mark 2:27). He rejected readings of the law that, in his view, encumbered the living of it with unnecessarily burdensome traditional requirements added to it. He was committed to an easier yoke and a lighter load than that (Matt. 11:28–30).

Finally, along with closer attention to the Mosaic law itself, we should pay more attention to the fact that Jesus was thinking in terms of the “new covenant” (Jer. 31:31-37; Luke 22:20), in which case his major concern was to have the law “written on the hearts” of the covenant people (Jer 31:33). It is the same law, but, in accordance with the new covenant, Jesus was concerned about its application to the hearts of the people so that they lived it from the heart. His emphasis was upon the transformation of people by the change of heart that the law itself calls for when properly understood. When Jesus proclaimed the coming of the kingdom of heaven, this was the kind of kingdom community he had in mind. Moreover, with the inauguration of the church in Acts came some discontinuity as well as continuity with the law. The nature of the covenant community gradually shifted from Jews to a mix of Jews and gentiles. This called for some transformation of the law to accommodate the needs and concerns of the new covenant community faith, much like the transformation that came with the change from travel through the wilderness to occupation of the promised land in ancient Israel (see the remarks on Lev. 17 and Deut. 12 in section 25.4).

The Gospels support the ongoing application of the law for followers of Jesus. He had disputes with the Jewish leaders of his day over the intent and proper reading and application of the law of Moses, but he never intended that anyone undermine its key importance for guidance in the lives of his followers.
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Chapter 26

Ethical and Moral Duties in Rabbinic Judaism


Jonathan Wyn Schofer





A scholarly starting point for researching ethical and moral duties in Rabbinic Judaism, and their relation to Jewish law, is Louis Newman’s Past Imperatives (1998). Newman gained initial training in the field of rabbinic texts, and then moved into the study of Jewish ethics, so his work displays careful attention both to classical texts and to contemporary ethical theories and topics. The first three essays of this book were originally published in the late 1980s and early 1990s, and they provide thoughtful analytical considerations of ethical issues as well as scholarship to that point. Key topics that he addresses in defining ethics for classical rabbinic texts are the relations between ethics, law, and the Jewish category of halakhah; the role of covenant as a framework for Jewish ethics; and law and supererogation in halakhah. These studies and related bibliography can provide a baseline understanding of key themes and debates in scholarship up until about 1990.

In more broad terms, Newman’s analysis draws attention to three key elements for considering the interplay of law and moral duties in Judaism. First, the category of halakhah, commonly translated as “law,” does not exactly fit modern notions of law. The category differs in being a religious category, denoting law derived through reflection on a Scripture deemed to be divinely given, with distinct emphasis upon prophecy. Newman points out that debates regarding “law” and “ethics” in Judaism tend to fluctuate regarding the scope of law and the conception of ethics presumed, and there is no consensus as of his writing, as well as today, regarding the best scholarly definitions in English. For the time being, then, we have to attend in any given scholarly analysis, and in any analysis that we develop, to the ways that law, morality, and their relationship are set out for a given study.

Second, the sacred Scripture of Judaism sets out a series of covenants, or agreements between God and specified human beings in which God demands action and social relations, and God promises divine support for individual, social, and agricultural well-being. The covenant of Abraham sets out fundamental aspects of the Jewish aspiration for a great nation that endures over time. The covenant of Moses, with extensive and detailed prescriptions regarding interpersonal relations, sacrificial practice, and purity, is perhaps the most significant covenant for Judaism. Reflecting on this covenant and its prescriptions, with continual refining and updating for any present day, has been a continual and arguably distinctive aspect of Judaism and perhaps the central locale for law and moral duties.

Third, in addition to the Mosaic covenant within Scripture, rabbinic sources present wisdom of the sages, attributed not to God speaking through a prophet, and not even more broadly within the sacred Scripture understood to be divinely inspired (like the Book of Proverbs), but wisdom transmitted through post-biblical sages honored and regarded as worthy of significant respect. The sayings of Hillel, or Rabbi Akiva, become points of reflection for the nature of sageliness, or everyday human relations, in ways that presume the prescriptions of halakhah but also extend beyond halakhah to address more extensive duties and values.

Newman’s work can be seen as a transition point between the classic but dated works up to the 1970s in the ethics and thought of the rabbis (see the review of prior scholarship in Urbach 1979, 1–19), and current methods. In the twenty-five years or so since Newman’s essays were published, the study of rabbinic texts and culture has produced immense developments in our understandings of the rabbinic movement. Scholarship since Newman’s analysis has also transformed our understandings of rabbinic social relations, including gender and sexuality (Alexander 2013; Boyarin 1993; Fonrobert 2000; Ilan 1997), the death penalty (Berkowitz 2006), martyrdom (Boyarin 1999), and also reflection on the problem of evil (Schofer 2005, 67–120; Rosen-Zvi 2011). The result has included several new statements regarding how to approach law and morality (Levene 2005; Novick 2010; Fonrobert 2013; Cohen 2013).

Even the place of the rabbinic movement in Jewish leadership has been revised. Two poles that are overly extreme would posit either that rabbis governed or ruled Jewish communities in the period following the destruction of the Second Jewish Temple in 70 ce, or that the rabbinic movement was completely irrelevant and marginal. A more balanced picture posits that late ancient rabbis comprised a movement or network of aspiring leaders who were elites in literacy and in knowledge of sacred writings, and who could apply their elite skills in communal leadership as well as judicial matters. The movement was already established soon after the destruction of the Second Temple in 70 ce, and over the next five centuries had times of more influence and times of less. One peak was the leadership of Rabbi Judah the Nasi (nasi being a position of political leadership) around the year 200 ce, and his important role in compiling the great legal anthology known as the Mishnah. The Babylonian Talmud of about 500 ce commented upon large portions of the Mishnah with expansive discussions that generated an encyclopedia-length compilation that became the center point of rabbinic education from that time forward. In the later Geonic Period, particularly in the tenth century ce through the leadership of Saadya Gaon, the rabbis who preserved the Talmud, and continued to develop Talmudic teaching and learning, defeated competitors and became the leaders of Judaism and Jewish communities.

Given recent scholarly developments, consideration of law and moral duties in Rabbinic Judaism needs to address at least four vital elements that Louis Newman’s earlier scholarship did not. First, the contents or concepts of rabbinic ethical instruction are very closely intertwined with the literary forms through which they are expressed. We cannot abstract values or concepts from their contexts, but rather the dynamic and exciting features of rabbinic sources come to the forefront when we emphasize the ways that legal rulings, proverbial statements, narratives, and exegetical forms convey norms or ideals. Mishnah designates not only a great anthology of law but a distinct way of conveying multiple short legal stances, often attributed to a great rabbinic leader of the first two centuries ce, and the stances are compact and precise. The volume both presents clear decisions and preserves minority opinions. The Babylonian Talmud addresses the Mishnah through a distinct genre called the sugya, which usually begins by asking a question regarding the scriptural source or grounding for a given unit of Mishnah, and then elaborates the significance of both the preferred response and minority opinions. Both the Mishnah and Talmud, and especially the Talmud, present many stories or narratives, in which legal issues are elaborated through tales of the sages or through parables (Rubenstein 1999; Wimpfheimer 2011).

Second, and related, in the sources the description of rabbinic laws and values is part of an overall prescriptive literature that not only sets out laws and moral duties conceptually but also instructs the reader or listener directly. The prescriptions of rabbinic sources are not the prophetic voices of the rabbis’ Scripture such as that of Moses, but sagely voices often of named rabbis. Rabbis may give direct guidance, or they may be portrayed as exemplifying values in narratives, or they may be portrayed as failing to live up to ideals that are held up in narratives and their literary contexts through rich and often entertaining styles. It is incorrect to call ethics and moral duties in Rabbinic Judaism a “code,” but rather we have laws and sagely instructions in the context of pedagogical materials that aim to educate and persuade, as well as display intellectual cogency. At the same time, the roots of these moral duties are said to be in divine commands given to the Israelites after a miraculous redemption from slavery, and as prescriptions for a society created after that redemption, which retain exemplary status even following the destruction of the ensuing monarchy and centuries without political sovereignty (Schofer 2005, 2007).

Third, rabbinic ethics and moral duties appear in sources that are highly interpretative of earlier sources: midrashic interpretation of Scripture and Talmudic interpretation of Mishnah. In this context, a clear understanding of basic elements in the great anthology of the Mishnah provides an important starting point for the ways that rabbis had developed their legal and ethical stances to that stage. In addition, ongoing attention to the biblical roots asserted for any given moral or legal duty is crucial, as this attention reveals the authority claimed for this duty in divine revelation. In other words, divine revelation interpreted through midrash, and sagely laws of Mishnah interpreted through Talmud, provide the authoritative grounding for particular moral claims. This important component of the reasoning is not deduction from principles but the exegesis of canonical works that makes up a tradition (Fishbane 1994, 1998).

Fourth, recent scholarship has re-formulated the long-standing interest in studying religious texts to understand authority and leadership, to identify cultural contestation of rabbis as aspiring leaders of Jews as a colonized minority in the context of the Roman Empire as well as Sassanid Persia. The sources represent conciliation with Roman power, resistance to as well as participation in Hellenistic cultures, and in the Babylonian Talmud some involvement with Persian society as well. In this context, at least three lines of power relations are salient. First, rabbis resisted Roman domination, championing submission to their God rather than, and as protection from, submission to Roman leadership. They did not call for revolution but for cultural distinctiveness to coexist in Roman society (portrayed especially in the Mishnaic and Talmudic tractate Avodah Zarah, which concerns rabbinic responses to Roman festivals and sacrifices) and to continue Jewish civilization by both remembering and preserving Second Temple period practices and innovating to keep Jewish law and other dimensions of practice relevant for their present day. Second, the rabbinic movement consisted of men and was not mixed in sex or gender. These men continued and specified the biblical focus on commandments to marry and procreate (especially in Gen. 1–3), and did not develop celibate all-male or all-female spiritual adepts, and their ascetic tendencies were always developed alongside commitments to have relations with wives and children. The texts reveal androcentrism and at times misogyny, and at the same time scholars identify elements that are protective of or empowering for women as well as children. Third, the rabbinic movement distinguished itself from other groups of religious elites, including increasingly over the time period following 70 ce from Christians. The Mishnah is very concerned about prohibiting religious practices that on biblical terms, particularly according to the prophecies of Moses in the Pentateuch, are idolatrous and blasphemous (see, for example, Mishnah and Babylonian Talmud Sanhedrin, Chapter 7, of the Order Neziqin).

The basic contents of the Mishnah and its commentary that creates Talmud, as relevant for ethical and moral duties in Rabbinic Judaism, has several elements. The Mishnah is divided into six large sections, each one called a Seder (“Order”), and within each Seder are a number of tractates. The Order Zeraim (“seeds”) has several tractates that address produce, livestock, and money that are given over to the community, whether as support for the poor or as taxation for religious purposes. These tractates include peah, the “corner” of the field left for the poor to gain food, and other tractates addressing tithing or taxation for priests, as well as contributions. The Order Moed (“appointed times”) addresses the observance of the Sabbath as well as the holy days of the year, and these laws and related passages convey a number of important points regarding God’s judgment and human righteousness, repentance, and atonement. The Order Nashim (“women”) concerns male-female relations including betrothal, wedding contracts, and divorce. The Order Neziqin (“damages”) overlaps most clearly with the domains of law and judiciary processes in a modern nation state, addressing transactions as well as crimes with appropriate punishments as financial, corporal, or capital. Here the discussions of responsibility, especially for injury that is accidental or indirect (a person owns an animal that injures another person, for example) are highly sophisticated. The Orders of Kodashim (“holiness”) and Taharot (“purities”) address many topics of interest in the domain that scholarship would usually label as religious, including the norms for kosher slaughtering and the management of religious impurity, but for the topic of law and moral duties, they probably have less relevant material than do the other four orders.

The Mishnah is predominantly halakhah, with one tractate in the Order Neziqin devoted to sagely teachings of wisdom entitled “Avot”: this title is generally translated as “The Fathers” but also may mean “First Principles.” Tractate Avot of the Mishnah is often taken to be the moral component of the Mishnah, teaching values and virtues for judges, sages, and others committed to halakhah. The tractate contains short sayings that are aggadah (“non-legal material”), in the form of proverbial sayings often attributed to a named rabbi or predecessor of the rabbinic movement, and that convey values of a more general sort than halakhah, framing legally prescribed action with accounts of virtue, commitment teaching and learning, appropriate orientations of a judge toward a court procedure, and hospitality. The Tractate Avot of the Mishnah does not have a commentary in the Babylonian Talmud in a straightforward manner, but a commentary and expansion of the tractate appears as an extra-canonical tractate of the Babylonian Talmud, one of the “Minor Tractates” in the name Avot de Rabbi Natan (“The Fathers According to Rabbi Nathan”), and similar compilations of sayings, sometimes including commentary, in the Minor Tractates are Derekh Eretz Rabbah, Derekh Eretz Zuta, and the later parts of Kallah Rabbati (Tropper 2004; Schofer 2005; Schofer 2010).

How do law and morality interact in concrete examples of delineating specific duties and demands? Arguably the Mishnah is the most important and striking text in which we can see these interactions. The Mishnah, compiled in the late second and early third century ce, is the great canonical anthology of law for Judaism, and study of the Mishnah can provide a starting point for inquiries into the commentaries of the Talmuds as well as variants in the Tosefta and midrashic collections. Do the legal portions of the Mishnah contain their own moral components, extending and framing the law in ways that are similar to Tractate Avot? Yes, the halakhic tractates of the Mishnah present their own moments of building from law to address the demands for acts of kindness, sincere behavior, as well as respectful and just speech. There is no single cluster of such teachings in the Mishnah but rather individual passages spread throughout the great legal compilation. Each passage offers a distinct element of the moral life, and a distinct relation between law and moral duties. In their totality they present a full range of elements in a morality that orients a rabbinic Jew toward ritual, civil, and criminal law. Three examples illustrate conceptual connections between law and moral duties, and more generally between commandments, exegesis and updating of the biblical law, and sagely demeanor as instructed by the rabbis. One is from Mishnah Peah concerning agricultural produce left for the poor; one is from Mishnah Yoma concerning intention in ritual atonement for sin; and one is from Mishnah Baba Metzia concerning fraud and interpersonal relations (for the full treatments of such passages in the Mishnah, see Schofer 2015, 2016).

As noted earlier, Mishnah Peah of the Order Zeraim addresses the “corner” of the field, which is left rather than harvested so that people in need can gather food. Tractate Peah opens, strikingly in the context of the Mishnah, with a discussion of moral terms. Five practices “have no measure,” for they do not have a limit regarding how much one can do: “These are things which have no measure: the corners of the field, the first fruits offerings, the appearances at the Temple, gemilut hasadim, and the study of Torah” (m. Peah 1:1).

The five encompass several realms of rabbinic law and moral duties. One is the primary legal topic of Tractate Peah: leaving the corners of the field unharvested for poor people to gather food (Gardner 2015, Wilfand 2014). Two realms preserve memory of practices that existed before the Jerusalem Temple was destroyed: sacrifices given based on the first fruits of the year, and pilgrimage by males to the Jerusalem temple for appearances at the festival holidays of Passover, Shavuot, and Sukkot. The Mishnah discusses these appearances in Mishnah Hagigah 1:1 in the Order Moed, drawing from biblical passages that include Exodus 23:17 and 34:23. The fourth realm moves beyond legal requirements to the moral with gemilut hasadim, a phrase that denotes acts of kindness. The fifth realm is Torah study, which is also emphasized in Tractate Avot of the Mishnah.

Mishnah Peah elaborates these connections between legal norms and moral practices with a statement that presumes rabbinic accounts of God’s justice (Anderson 2009; Schofer 2005, 2010). Rabbinic theological images of God’s justice, or divine reward and punishment, have at their base a deceptively simple assertion, which is very much at odds with modern accounts of causation and cosmology: God rewards good action as well as character, and God punishes bad and wicked action as well as character. This simple assertion then appears with immense variation to address many dimensions of life: explaining injustice and disaster in the world, providing consolation, setting out reasons for carrying out legal and moral standards, and asserting that the world has a basic theological presence that preserves order. Rabbinic theological imagery also presents that human life is followed by death, decay, and resurrection in a messianic time for the righteous in “the world to come.” The notion that God rewards the righteous gains complexity in relation to worldly events when reward could come in this world, or in the world to come. Rabbinic texts value both this world and the world to come, but they show great concern that divine credit before God exists to support and justify life in the future world.

Given this background, the second part of Mishnah Peah 1:1 names four actions for which a person benefits through God’s reward both in this world and in the world to come. The terminology includes metaphors that have links to agriculture (a tree bears fruit that can be harvested, but the tree itself remains for the next year), but the core concepts are monetary notions of capital and interest: “These are things for which a person eats their fruits in this world and the capital remains for the world to come: honoring father and mother, gemilut hasadim, bringing peace between a person and his fellow, and the study of Torah is equal to all of them” (m. Peah 1:1).

For these four actions, then, God’s reward has a base of “capital” that is preserved for the world to come, but this capital gains “interest” or “fruits” that can be enjoyed in this world (Anderson 2009). One of the actions appears as part of the Ten Commandments: honoring father and mother. The other three are in the realm of morality and Torah study: again the Mishnah emphasizes gemilut hasadim and study of Torah, and in addition the passage upholds “bringing peace between a person and his fellow.” These practices are not specifications of rabbinic law regarding the corners of the field, but rather they infuse the Mishnah with attention to interpersonal relations. Perhaps they convey that laws concerning the gleanings of the corners of the fields concern not only law but also honoring others, kind actions, and bringing peace. In any case, each of these three domains of rabbinic values—gemilut hasadim, bringing peace between other people, and the study of Torah—is strongly emphasized in Mishnah Avot and related anthologies, and the halakhic tractates of the Mishnah conceptually share with or draw upon those sources here at the opening of Mishnah Peah (see also t. Peah 1.1–4, b. Shabbat 127a–b. b. Kiddushin 39b–40a, Avot de R. Natan A, ch. 40 and Schofer 2005: 133, 250–251 nn. 36–37).

A short passage in Mishnah Yoma 8.9 of the Order Moed sets out legal requirements for motivation in repentance and atonement. Two short statements address potential problems that can emerge in rabbinic ritual interactions with God as a deity that rewards right action and punishes wrong. Unpacking their significance enables us to address rabbinic conceptions of human action, intention, and interventions in divine accounting:

One who says, “I will sin and repent, I will sin and repent,” it is not sufficient for his part to carry out repentance.

[One who says], “I will sin and The Day of Atonement will atone,” the Day of Atonement does not atone. (m. Yoma 8.9)

The core prescription is direct. A person cannot plan to repent or to atone in order that he can sin without consequence in divine accounting. If one tries to plan in this way, the repentance and atonement are denied. The possibilities of repenting before God, and the Day of Atonement or Yom Kippur, cannot be manipulated to facilitate sin before God.

These prescriptions presume an understanding of human action before God that encompasses action and intention defined in halakhah and beyond. The claim that God rewards good character and action and punishes bad brings with it a conception of human action. A given human action before God is not a single event isolated from others. Rather, an action or state of character is part of a relationship with God such that a person acts and later God responds with reward or punishment based on an assessment of the action or state. In between act and response, the person has culturally defined possibilities for intervening in the divine accounting, which include prayer, repentance, and ritual atonement on the Day of Atonement (Schofer 2005: 134–135, 251–252 n. 33).

The excerpted passage in Mishnah Yoma 8:9 addresses human intervention in divine accounting: rabbinic law, prayer, and moral prescriptions set out intentional actions that enable a person to make up for sin, metaphorically to pay off debt or take on ritualized punishment for transgression. These actions may include prayer to God, payment or remedy for harm done, and distinct sacred days of self-affliction and fasting. Tractates Yoma and Taanit of the Order Moed are particularly focused on forms of atonement before God through fasting, and when the Jerusalem Temple existed, sacrifice.

Mishnah Yoma 8:9, then, takes on the subtleties in the appropriate motivation that a rabbinic student of the sages must maintain in ones actions before God, at all times and especially when the possibility of transgression is at stake. The treatment of premeditated sin in Mishnah Yoma 8.9 emphasizes that the Mishnaic understanding of divine justice includes an awareness of complexity in human psychology and presents God as perceiving human thoughts, plans, and actions. Actions must be sincere, and interventions in divine accounting must be sincere. If an individual or group seeks to maneuver the legal framework—the holy days, the prayers, and the rituals of repentance—in order to seek loopholes in the procedures of divine justice, these maneuvers are denied. Mishnah Yoma 8.9 closes off the potential loophole that the possibility of atoning for sin can generate sinful action because atonement might erase the consequences of sin in the divine accounting. The Mishnah emphasizes that the human relation with God does not center on a mechanical notion of divine accounting and judgment that ignores human motivation, but rather God is aware of intention and addresses sincerity as well as attempts at manipulation even or especially when responding to ritualized behavior.

Mishnah Bava Metzia 4.10 of the Order Nezikin reveals a highly specific way of extending rabbinic halakhah through analogy. Earlier passages in this chapter of the Mishnah address currency as well as procedures in buying and selling (m. B.M. 4:1–9). The primary concern is fraud, denoted by the term ’ona’ah, particularly fraud regarding defective currency (see m. B.M. 4:1–3 and Lev. 25:14). Mishnah Bava Metzia 4:10 then extends this concern with fraud and currency to the domain of speech with a direct statement of analogy: “Just as there is fraud (’ona’ah) in buying and selling, so too there is fraud (’ona’ah) regarding words.” The syntax—“Just as … so too …”—is common in rabbinic Hebrew, but in this case the analogy is arguably unexpected. On one hand, one might say that fraud in purchasing and sales is already fraud with words. On the other hand, Tractate Avot of the Mishnah shows a great concern with proper speech and the dangers of improper speech, and the very notion of a dynamic relation between “Written Torah” and “Oral Torah” means that proper words in teaching are immensely important to rabbis, but we might doubt that the analogy between “buying and selling” and “words” really gives insight into the situation.

Mishnah Bava Metzia 4:10 elaborates the notion of fraud regarding words through three examples. The first example addresses the procedure of negotiating a purchase, which is directly related to the topics addressed earlier in this chapter of the Mishnah, and two other examples extend the prescriptions regarding speech to concern for those who have gone through significant and ritually defined changes in their relations with other persons and with God:

Just as there is fraud (’ona’ah) in buying and selling, so too there is fraud (’ona’ah) regarding words. One should not say, “How much [is the price] of this thing?” if he does not want to purchase it.

If a man has enacted repentance, do not say to him, “Remember your past actions.”

If a man is the child of converts to Judaism (ben gerim), do not say to him: “Remember the acts of your ancestors,” as it is written, “The temporary dweller (ger), you shall not wrong (toneh), and you shall not oppress him.” (Exod. 22:20) (m. B.M. 4:10)

Fraud or ’ona’ah with words initially appears, then, as false intention in the process of negotiating a price, showing a lack of respect for the time and demands of sellers, and also showing a lack of respect for the very process of buying and selling. The second and third examples, though, highlight commitments that a community must make to its own processes of change: specifically here repentance for sin and conversion to Judaism. If a person enacts repentance, then that process and that person must be affirmed. An act of fraud or wronging with words appears if another person denies the repentance and asserts that past actions, prior to repentance, should be remembered and focused upon. If a married couple converts to Judaism and then has children, the process of conversion should be affirmed. An act of fraud or wronging with words appears if another person denies the importance of the conversion and says that past actions of ancestors who were not Jews, which would be sinful from the standpoint of Judaism, need to be recalled. The biblical verse supporting this prescription focuses on the word ger, which in Biblical Hebrew means “temporary dweller” or “sojourner” in Israel but in Rabbinic Hebrew means “convert” to Judaism. Also, the prescription not to “wrong” (toneh) a ger is linked etymologically with the rabbinic term ’ona’ah: one should not wrong (toneh) by committing fraud (’ona’ah) with words to a person whose parent is a convert to Judaism (ger).

We have seen, in three passages, at least three ways that law and morality interact. Mishnah Peah 1:1 extends the legal concern with acts that have “no measure” to uphold acts of kindness (gemilut hasadim) and study of Torah. Mishnah Hagigah 8.9 addresses motivation in all action to prevent intentional sin and manipulation of repentance and atonement. Mishnah Baba Metzia 4:10 sets out an analogy between commercial fraud and concrete forms of aggressive or manipulative speech that need to be prohibited. In each case, Mishnaic law builds toward morality in a distinct manner, showing both that law and moral duties are connected in concrete ways for rabbinic Jews, and also that there is no fixed procedure to generate or explain that connection. Rather, these passages at the intersection of law and morality can provide concrete analytical starting points for investigation into moral duties as always related to halakhah.

Future research in moral duties of Rabbinic Judaism may take a number of different routes. First, the tools developed in the last three decades of scholarship on the nature of Scriptural exegesis, narratives, and cultural contestation can be channeled into expositions of the legal sugyot (a form of exposition and consideration of exegetical anchoring) of the Babylonian Talmud that examine the Mishnah. The sugya is the characteristic feature of the Talmud’s commentary to the Mishnah, and the examination of moral duties in the Talmud’s commentary is perhaps the most significant next step in research. Second, moral duties in Rabbinic Judaism interact with other standards for action within rabbinic law, including purity standards as well as guidelines for worship and holy days. This interaction has been studied by Jonathan Klawans (2000) and can be extended, especially for the Babylonian Talmud. Third, the long-standing modern goal of finding the Talmudic roots for moral standards held today, and for drawing upon rabbinic sources to gain ways of thinking and substantive materials for contemporary thought, can be reconsidered given the research base that has been created in the last few years and the suggested primary sources from the late ancient world.
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Chapter 27

Paul and the Covenant


John W. Welch and Jacob Rennaker





The word “covenant,” whether in English, Greek, or Hebrew, is used and can be understood in a number of ways. That range of diverse meanings—along with the preservation of at least seven distinct divine covenants in the Hebrew Bible—has led to various interpretations of New Testament texts. The concept of covenant being very important for Paul, he uses it opportunistically depending on the theological needs and social contexts of each of his epistles. Modern readers looking for a single answer to the question of Paul’s understanding of covenant in its religious, historical, legal, and theological dimensions readily learn that Paul’s connections with the concept of covenant are numerous, diverse, and generatively productive. After briefly identifying the principal characteristics of the various covenants in the Hebrew Bible, we discuss the six passages in the Pauline corpus that employ the term “covenant” (diathēkē).


27.1 Covenant Typologies

The words translated into English as “covenant” can represent religious covenants, international treaties, royal grants, private contracts, vows of consecration, agreements, and last wills and testaments. In the Hebrew Bible, two primary terms are typically translated as “covenant.” The term bĕrît appears most frequently, appearing almost ten times more often than the other term, ‘ēdût. In spite of the many different nuances in the types of “covenant” established in each context, both terms suggest a formal agreement established through an oath. The Greek term synthēkē best expresses this notion of “covenant” or “treaty,” but in the LXX, bĕrît was consistently translated using the term diathēkē, which in Hellenistic Greek typically carries the sense of “last will” or “testament” (Viviano 2015). In early Jewish literature, the meanings of “covenant” were polyvalent and varied (Brawley 2014), whereas subsequent Christian thought was influenced by the Vulgate’s frequent translation of bĕrît, ‘ēdût, and diathēkē by use of the single Latin term testamentum (Viviano 2015). While Paul’s use of the word diathēkē to describe the general concept of “covenant” was likely influenced by the LXX, the primary texts describing covenants in the Hebrew Bible with which he was undoubtedly familiar clearly demonstrate a wide range of forms and functions. Therefore, when Paul uses the term diathēkē, he enjoys a degree of latitude and ambiguity that makes it malleable in his rhetorical voice and ecclesiastical hand.

Treaties, for instance, are covenants composed structurally of titles, preambles, prologues, stipulations, requirements, laws, agreement formulae, deposit of the document, periodic reading of the document to adherents, witnesses, promises, blessings, curses, oaths, solemnization, provisions concerning default, sanctions, termination, assignability, judicial interpretation or enforcement, and epilogue (Kitchen and Lawrence 2012). All these covenant elements promote durable relationships between individuals, within families or large groups, often facilitated by mediators and ultimately to benefit sovereigns, lords, or God. Such agreements can be between nations or individuals, whether the parties are on parity (as with Abraham and the Amorites, Gen. 14:13), or where one party is superior (as with Israel and the Gibeonites, Josh. 9). In making secular covenants, both sides typically invoke the name of a god as a witness that the agreement is sincere and inviolable. In addition, covenant-making served in the process of identity formation. In the Hebrew Bible, covenants with God establish the election of Israel, promote exclusivity, and promise the blessings of land and kinship. Although these elements create boundaries between insiders and outsiders, “an openness and sensitivity toward outsiders” is already embedded in Hebrew discourse on covenant because the Israelites themselves had been slaves in a strange land and had been embraced and liberated by their god (Kok 2015). Thus, the biblical concept of covenant which Paul inherited was legalistic, moralistic, cultic, and religious.

While the covenants which God made with individuals in the Hebrew Bible are generally seen as being close in form to ancient suzerainty treaties where God assumes the position of overlord and the other party as vassal, the LXX term diathēkē later came to mean “last will and testament.” Closely related to this development was the creation of a “testament” genre that is exemplified by the Testaments of the Twelve Patriarchs, where a “testator” near death reflects on his life from a moral point of view and gives advice, and whose death and burial are described. This additional degree of meaning for the term diathēkē presupposed a legal ability to dispose of property after one’s own death. However, diathēkē was used not only for a last will and testament but also any kind of solemn agreement or compact. Such agreements are mutual but still in a sense are one-sided. The Latin testamentum is narrower in meaning, not embracing words such as foedus or pactum, the equivalents of treaty and alliance. Diathēkē could apply to a range of arrangements, many of which are related to the Greek concept of charis (a term which has affinities with the Hebrew Bible concept of ḥesed)—a sort of “covenant love” that has strong elements of reciprocity that are best understood in the context of classical patron-client relationships (Jackson 2012).

Scholars have debated the presence and relative importance of a “covenant theology” in Pauline letters since Sanders coined the term “covenantal nomism” and argued for its primacy in Paul’s thought in his seminal work Paul and Palestinian Judaism (1977). Some recent scholars find that the rarity of the term diathēkē in Paul’s writings indicates this idea played a minimal role in Paul’s thought (Dunn 2003; Martyn 1993; Westerholm 2004), or that he purposefully downplayed this idea in order to differentiate Christian movement away from traditional Judaism (e.g. Christiansen 1995). Others, however, see the thoroughly Jewish idea of “covenant” undergirding much of Paul’s thought, even if the term diathēkē is not specifically used (Gräbe 2006; Porter 2003; Wright 2013).


27.2 Covenant Instances in the Hebrew Bible

Behind Paul’s uses of “covenant” stands a range of possible conceptual meanings. In more than seven major instances, individuals establish covenants with God. Because several Second Temple period texts viewed these covenants separately, rather than homogenizing or harmonizing them, one may assume that Paul saw each particular covenant as both fundamental and unique. For example, the author of Sirach concisely identifies several figures chronologically in Israelite history who explicitly entered into covenants with God: Noah, Abraham, Isaac, Jacob, Moses, Aaron, Phinehas, and David (Sirach 44:17–45:26). To these instances, other major covenant figures in the Hebrew Bible may be added.

The term “covenant” (bĕrît) first appears in Genesis in the context of God’s impending flood (Gen. 6:18). After the flood, God enters into an “everlasting covenant” (bĕrît ‘ôlām) with Noah, his descendants, and every living creature, promising that he will never again destroy the earth or cut off its inhabitants by flood (Gen. 9:11). God then establishes the rainbow as a sign of the covenant (Gen. 9:8–17). This particular covenant is recounted as a seemingly unconditional, unilateral covenant in Isaiah 54:9–10, emphasizing that it was still in effect and had not been invalidated or superseded by any of God’s subsequent covenants. Likewise, for Paul, God establishes covenants that are everlasting and merciful (e.g. Gal. 3:15–18), and everlasting life itself is only available by means of God’s covenants with humankind (e.g. Gal. 6:8–10). The requirements of the so-called Noachide Laws may be seen as underlying much of New Testament ethics in general.

Because this first canonical appearance of the term “covenant” in Genesis 6:18 uses the phrase hēqîm bĕrît (“confirm/fulfill a covenant”) instead of the more common kārat bĕrît (“cut/initiate a covenant”), some understand that God had established a covenant prior to Noah (Gentry and Wellum 2012). Two primary candidates exist for recipients of such a primordial covenant: creation and humanity. Regarding creation, Jeremiah 33:20 refers to an undefined “covenant” (bĕrît) that God made with day and night, suggesting that God’s creation was facilitated in some way through or in connection with covenant(s). Regarding humanity, Hosea 6:7 can be read as describing a covenant broken by Adam. This concept of Adam standing in a conditional covenant relationship with God was further developed in Second Temple literature—including Sirach and Jubilees—which envision Adam as prefiguring later Levitical priests, who themselves were recognized as functioning specifically within a covenantal framework (see below in this section). If Paul saw humanity as a whole participating in a pre-existing covenant through Adam, then this may have informed Paul’s openness to God’s promises extending to all, regardless of ethnicity, religion, or socio-economic status (e.g. Gal. 3:8), as well as his seeing Jesus as the “second Adam” through whom all were made alive (Rom. 5:12–17).

In another “covenant” episode, God promises that Abraham will have an innumerable posterity (Gen. 15:4–6) who will possess a particular land (Gen. 15:18–21; 22:17), and who will also bless all the nations of the earth (Gen. 22:18). Though this arrangement suggests penalties (Gen. 15:17), it largely functions similar to a royal grant (Viviano 2015). As a sign of this covenant, God required the practice of circumcision (Gen. 17:9–14, 23–27). This covenant was also described as being an “everlasting covenant” (bĕrît ‘ôlām; Gen. 17:7, 13, 19). Thus, through the instrumentality and faithfulness of one individual, God declared this covenant to be perpetuated through Abraham’s posterity, its blessings extending from them to many nations. Paul’s concept of redemption for many coming through the instrumentality of one individual (e.g. 1 Cor. 15:20–22) may stem from this aspect of Abraham’s covenant. Also directly related to this covenant are those with Isaac and Jacob. In both of those cases, nothing new is added to the original covenantal framework—God appears to be simply reaffirming this particular covenant with Isaac (Gen. 17:19; 26:3–5) and then Jacob (Gen. 28:13–15), of which, the latter received a new name to signify his participation in this covenant relationship (Gen. 35:9–15). The early Christian practice of taking the name of Jesus Christ may reflect this renaming covenantal element.

The next significant covenant is made at Sinai. There God sets Israel apart as a “holy nation” (gōy qādōsh), dedicated to God (Exod. 19:3–6). In this episode, God provides a historical prologue (Exod. 19:4; 20:2), stipulations (Exod. 24:12; 31:18; 32:15), and outlines blessings (Exod. 19:5), much like a suzerainty treaty (Viviano 2015). The written account of this interaction (Exod. 20:23–23:33) is referred to as the “book of the covenant,” and plays a role in the covenant ratification ceremony, where Israel declares that they are willing to obey God’s commandments and are subsequently sprinkled with the “blood of the covenant” (Exod. 24:7–8). This covenant is also described as “everlasting” (bĕrît ‘ôlām; Exod. 31:16; Num. 25:13), and Joshua renews this covenant with the Israelites upon entering their promised land (Josh. 23:14–24:28). Paul clearly recognizes the significance and endurance of this particular covenant, but he also recognizes how it differs from other covenants (e.g. Gal. 4:21–31).

Within this covenant framework, Aaron enters into an additional covenant with God regarding his (and the other Levites’) functions as priests. While no specific divine “covenant” encounter appears between God and Aaron, several texts mention that Aaron and his posterity are anointed, consecrated, and set apart to minister in the tabernacle (Exod. 28:1–4; 29:9; 40:15), and Jeremiah 33:20–22 explicitly mentions a covenant made with the Levites. Similarly, the covenant that Phinehas (Aaron’s grandson) receives explicitly ties the Levitical priesthood to the concept of covenant—God enters into a “covenant of peace” (bĕrît šālōm) with him that ensures an “everlasting position” in the priesthood (kehunnat ‘ôlām) for his posterity (Num. 25:10–13), much like a royal grant. Paul’s concept of “one for many” (e.g. Rom. 5:12–15) finds relevance here—it was a solitary high priest who made atonement for all of Israel (Lev. 16).

God enters into yet another unique covenant (also similar in form to a royal grant) with David. In 2 Samuel 2:4 and 5:1–3, God officially sanctioned David’s kingship and confirmed this by promising a permanent place of settlement and peace for the Israelites, as well as the establishment of a kingdom in which God’s love would always remain (2 Sam. 7:8–17). While the term covenant (bĕrît) is not explicitly used here, this event and its associated promises and obligations are later referred to as a covenant in 2 Samuel 23:5, 1 Kings 8:24, 2 Chronicles 21:7, Jeremiah 33:14–16, Psalms 89, and Isaiah 55:3 (where it is extended to all of Israel). This covenant with David was an “everlasting covenant” (bĕrît ‘ôlām; 2 Sam. 23:5) but was clarified elsewhere as being conditional, depending upon the righteousness of David’s posterity (1 Kings 11:11; Ps. 132:12). It may be this particular covenant that underlies Paul’s use of the term “kingdom of God” (basileīan theoû) in his preaching (e.g. Acts 28:23) and writings (e.g. 1 Thess. 2:12).

The two final instances of individuals entering into covenants with God are actually renewals of previous covenants. In the first, King Josiah receives a forgotten “book of the law” (2 Kings 22:8), or “book of the covenant” (2 Kings 23:2). He then makes a covenant with God that he and his people will carry out the book’s terms, which they were not then obeying as a nation (2 Kings 23:1–3). In the second, the Judean governor Nehemiah publicly reads the law (Neh. 8:18) and then takes the initiative in creating a covenant with his people that they will keep the law of God in very specific ways (Neh. 10:28–39). This text focuses on a renewed commitment to a previous set of obligations, not the establishment of a unique covenant, focusing less on formal elements in the earlier covenants and more on the general notion of a collective, public commitment to obeying the stipulations of previously made covenants. The idea of covenant renewal can be seen in 1 Corinthians 11:25, where remembering a pre-existing covenant is central (see section 27.3.3) and relates to both the idea of an “everlasting covenant” and the renewal of an unspecified pre-existing covenant as with Noah in Genesis 9.


27.3 Paul’s Explicit References to Covenant


An examination of Paul’s explicit uses of the term “covenant” (diathēkē) will begin to demonstrate the significance of the idea of covenant in Paul’s thought.


27.3.1 Galatians 3:15–18

Paul invokes ideas expressed in the Hebrew Bible concerning Abraham (e.g. Gen. 12:7) in order to demonstrate that God anticipated how future Gentile converts would be justified not by the law of Moses but by faith in Christ. According to Paul, Christ redeemed believers from the penalties associated with the law, but without nullifying that law. To explain this idea, Paul uses the “human analogy” (kata anthrōpon legō homōs anthrōpou) of a “covenant” or “will” (diathēkē) that has been ratified—this “covenant” was officially in force, and no one could change its terms or conditions following that ratification. In the Hebrew Bible, God declares that the covenant with Abraham will extend to Abraham’s “seed” (spermati). According to Paul’s reading of this passage, God intended the laws associated with Moses to be the primary mode of redemption from sin until Christ (Abraham’s intended “seed”) arrived, when God’s still-active covenant with Abraham would reach its fruition by providing redemption in Christ and through the Christian community’s obligation to love their neighbors (Viviano 2015). The word sperma functions here as a collective noun, incorporating a single family in Christ out of all nations the elect who will share the inheritance (Wright 2013).

Some have seen a uniform concept of “covenant” (specifically, the notion of a last will and testament) running successfully throughout Galatians. Others, notably Jackson (2000, 2012), have seen the concept being used in 3:15 only as a legal analogy. Detractors of the legal analogy approach have argued that it fails because the ability of a testator to annul or add codicils to a formally valid will is well established in contemporary Roman law, which would presumably run contrary to Paul’s seeing the covenant as unalterable. Paul is loosely arguing by analogy here, for his line of thought would not work well if diathēkē has only a single sense in the passage. Moreover, what kind of will does Paul have in mind, if, unlike a human testator, God cannot die? Llewellyn favors a model reflected in P. Yadin 19 “a transaction comparable to the matenat bari which was irrevocable” (1992: 46f). Indeed, a Jewish deed of gift when made in Greek used the expression diethemen and thus could have been called a diathēkē (Jackson 2012). In any case, Paul’s use of diathēkē here presupposes the knowledge of contemporary legal practices of his day.

Looking at this passage through the lens of God’s various covenants in the Hebrew Bible, the covenant with Abraham is clearly recognized, whereas the covenant with Moses is left unmentioned. Instead, Paul appears to disassociate “covenant” from the “law” portion of the Mosaic covenant in a rhetorical move, perhaps in response to Judaizing Christian teachers at Galatia who had overemphasized the law (Martyn 1997). Paul’s framing of his discussion within a “human analogy” gives added weight to the idea that “covenant” in this particular passage is likely dealing with the common legal understanding of diathēkē—“will” or “testamentary disposition.” Within this particular framework, God’s covenant with Abraham cannot be nullified by the introduction of the law at Sinai. The “promise” (epangelīon) of God to Abraham was established through a “covenant” (diathēkē) which was made long before God gave the law to Israel, and thus cannot be modified or annulled by a later law, even if both were given by God (Betz 1979). Some see Paul here as emphasizing an Abrahamic “promise theology,” rather than a “covenant theology” (Dunn 1982), but God’s promise to Abraham cannot be separated from his subsequent covenant.

This covenant language used in Galatians finds resonance in Hebrews 9:15–22, where “the choice of legal model is driven by the theological message” (Jackson 2012). The argument in Hebrews builds on the idea that a new covenant, through which the elect receive an eternal inheritance, involves a death which redeems people from the sins they incurred under the first covenant. This should not be surprising to the audience because a last will and testament does not come into force until the death of the testator (even the first covenant involved the sacrifice of blood). Thus, regarding these texts in Galatians and Hebrews, it is “indisputable that they use legal analogies from inheritance primarily for their connotations regarding revocability or irrevocability,” as may have been useful to the theological context in each case (Jackson 2012).


27.3.2 Galatians 4:21–31

Paul provides an allegorical interpretation of Abraham’s two wives and their respective children (Gen. 16:1–4, 15; 21:1–7) in order to illustrate the difference between the covenant (diathēkē) that God established with Israel and the covenant that God established with believers in Christ. Here, Abraham’s wife Hagar represents the Mosaic covenant, and because Hagar’s status as a slave transferred to her children so too did the Mosaic covenant create a binding relationship (described as “slavery,” douleian) which was transferred to all subsequent Israelites. Abraham’s other wife, was a “free” (eleutheras) woman who gave birth to free children, which was analogous to the covenantal situation of the Gentiles—they were not required to enter into the same sort of covenant that produced slaves, but were rather “children of the promise” (epangelīas tēkna). Paul goes on to argue that entering into the Mosaic covenant would effectively nullify the Gentile’s status as free “children of promise,” obliging them to live by every law and obligation dictated by the Mosaic covenant, which notably included the sign of circumcision (Exod. 4:24–26; Acts 15:1). Acting on the decision of the apostolic council, Paul dismisses this covenantal sign as no longer required as it would subject people to the entire law of Moses (Gal. 5:2–6).

Only one covenant is explicitly identified here—the Mosaic covenant, at which the law was given. The other covenant is presumably the one between God and Abraham that Paul mentioned earlier (3:15–18), and here both of these “two covenants” (4:24) exist simultaneously (Brawley 2014; Christiansen 1995). In this passage, Paul’s use of “covenant” may be a reactionary response to how Judaizing Christian teachers were using this term, which would explain why Paul’s use and explanation of covenant in the Hagar/Sarah contrast does not exactly correspond with his use of covenant in 3:15–18. Rather, Paul identifies the law given at Sinai as the content of a covenant (4:25). Here it is clearly implied that the covenant of flesh or law (Hagar or Sinai), which would have favored Ishmael as the older son, has been revoked by disinheritance in favor of the contrast between “promise” and “freedom from sin” (Sarah or Jerusalem), favoring Isaac. The imagery of disinheritance is used here in juxtaposition to the notion of a continuing covenant relationship.

Paul’s opponents appear to have been teaching that the Mosaic covenant was the only valid covenant, as it had subsumed or superseded God’s earlier covenant with Abraham (Martyn 1997). In his allegorical reading, Paul ignores the historical contexts in which God made covenants with Abraham and Moses (Betz 1979), while using this story to illustrate that God has established two different covenants which are also equally valid and binding upon their communities. If Martyn is correct in presuming that Paul is solely concerned with addressing the covenants that Christians could participate in, then previous views requiring Paul to hold a single, monolithic view of “covenant” (e.g. Dunn 2003) are to be challenged—Paul taught the existence and importance of multiple, unique, yet equally binding covenants established by God that Christians could acknowledge and embrace.


27.3.3 1 Corinthians 11:25

In his first epistle to the Corinthian community, Paul refers to the “new covenant” (kainē diathēkē) memorialized at the Lord’s Supper, but he does not explain its meaning. This “new covenant,” might be new in many ways, including its broader inclusion of who belongs to the covenant, its new mediator, its revision or supplementation of previous covenants, and new enforcement provisions. Participants covenant to remember Jesus and to examine themselves for worthiness to withstand the covenantal sanctions of partaking without due regard. Their remembering hearkens back to Sinai: “Remember this day” (Exod. 13:3); “remember all my commands” (Num. 15:39). The incorporation of a shared cup in this ritual recalls meals in biblical and ancient Near Eastern covenant ratification ceremonies (e.g. Gen. 14:18–24; 26:26–30; 31:43–54; Exod. 24:9–11).

To the extent that Paul’s “new covenant” terminology, like that of Luke (22:20) and some manuscripts of Mark (14:24), alludes to the “new covenant” promised in Jeremiah 31:31–34 between God and Israel, it may be understood as a renewal (Brawley 2014) and reaffirmation—somewhat as in the case of the re-adoptions by Josiah and Nehemiah—or as having a transformational spiritual effect (Wright 2013), rather than as an abandonment of an earlier covenant. Mark and Luke’s mentioning the blood of the new covenant likely alludes to Moses ratifying God’s covenant with Israel by sprinkling the people with the blood of sacrificial animals (Exod. 24:5–8). These invocations of covenant imagery suggest that, through this ritual, participants renew a covenant both vertically (with God) and horizontally (with their fellow worshipers).

Some suggest that Paul did not use the expression of a “new covenant” in his own covenant theology and was simply restating this idea as part of the tradition that authorized the Lord’s Supper to be administered to the community (Dunn 1982). However, functioning in the context of the divisions present in the Corinthian congregation, the concept of “new covenant” seems at home within Paul’s covenant theology. This particular sort of bidirectional covenant imagery would have created a conceptual framework helping these different groups to reconcile.


27.3.4 2 Corinthians 3:6, 14

In the first of these passages, Paul declares himself a minister or implementing agent of the “new covenant” (kainē diathēkē). Although covenants are used in the Pentateuch as a means of resolving disputes between individuals (Jackson 2000), some have seen Paul’s stated role here as echoing passages in the Hebrew Bible identified as prophetic lawsuits, in which God and Israel are adversaries in a juridical process (Lane 1982). In these instances, the prophetic indictment takes its form from a controversy or lawsuit (rîb) arising out of a breach of covenant. Just as biblical prophets served as messengers of God’s covenant lawsuits in the Hebrew Bible, Paul here may be warning the Corinthians not to neglect their covenant with God. In particular, some see Paul here responding to the community’s undue glorification of Moses’s ministry (Dunn 1982).

Adding to his previous use of “new covenant” in 1 Corinthians 11 in conjunction with the Eucharist, Paul now incorporates the idea of life-giving spirit found in Ezekiel 11:19–20 and 36:35–36. He then juxtaposes this new covenant with an “old covenant” (palaiâs diathēkē). The term “old covenant” appears for the first time in Paul’s writings in verse 14, where he refers to it as something to be “read” (anagnôsei), likely referring to the public reading of the Torah in synagogues. In drawing his distinction between the old and new covenants, Paul recounts the story in Exodus 34:29–35, which describes how Moses’s face shone after receiving the law from God as part of a covenant (v. 28) with Israel. According to Paul, as Moses had to put a veil over his face to hide its glory, a sort of “veil” (kalumma) exists in relation to the covenant established through Moses that needs to be lifted in order to reveal the glory of God’s new covenant through Jesus. This would allow the Corinthian community to enter more fully into a presumably pre-existent covenant relationship. Thus, the “new” covenant is not something radically different (Christiansen 1995) but rather a renewal, restoration, amplification, or fuller realization of the “old” covenant.


27.3.5 Romans 9:1–5

Paul here affirms the reality of God’s irrevocable covenant relationship with Israel (Viviano 2015). He describes the unique nature of this relationship in a series of three paired statements: adoption as sons/receiving the law; glory/temple worship; and covenants/promises. According to Paul, the convergence of these several elements created an environment in which the righteous Israelite patriarchs could thrive, which ultimately resulted in the arrival of the Messiah within Israel. In this passage, Paul uses the unusual plural term “covenants” (diathēkai), but without specifying which covenants he has in mind. Some scholars argue that Paul refers here only to the covenant with Abraham that was reaffirmed by and with Isaac and Jacob (e.g. Dunn 1982), or possibly the Mosaic covenant, renewed through Joshua, Josiah, and Nehemiah (e.g. Christiansen 1995). However, as outlined in section 27.2, the covenants that God made with different individuals in the Hebrew Bible often had different nuances, and that variety appears to have been recognized by Second Temple authors (e.g. Sirach). Thus, Paul was likely referring to the full manifold of covenants recorded in the Hebrew Bible. If so, Paul recognizes here the validity of each of these covenants, as well as their necessity for the advent of the Messiah.

One more subtle invocation of covenant imagery in this and the following chapters is in Paul’s use of the term “Israel.” As the patriarch Jacob received the new name “Israel” to signify his covenant relationship with God, the use of the term “Israelite” carried with it a strong sense of being God’s covenant people (Dunn 1982). Since twelve of the nineteen uses of “Israelite” in the Pauline corpus appear in Romans 9–11, Paul may have deliberately used this term here and elsewhere in this thinking to emphasize the significance of all these covenants in the formation of Christian identity, even when diathēkē is not used explicitly.


27.3.6 Romans 11:25–29

Finally, Paul argues that God will continue to extend salvation to Israel because of enduring covenants with their ancestors. Paul constructs a composite quotation from Isaiah 59:20–21 and 27:9 to demonstrate that salvation would come through a deliverer (i.e. the Anointed One) and that Israel’s future salvation from sin would be facilitated through another covenant. Israel’s resistance to God’s salvation through Christ provided an opening for Gentiles to receive this salvation, but through that act of salvation, a space would also be provided for Israel to receive the salvation they had rejected. Some see Paul here opposing a view that God’s covenant relationship with Israel had been irreparably broken, and instead scripturally affirming the irrevocable power of Israel’s covenants (Christiansen 1995).

Commentators disagree as to Paul’s utilization of “covenant” (diathēkē) in the statement: “and this is my covenant with them, when I take away their sins.” Many look to the phrase that follows (“they [Israel] are beloved, for the sake of their ancestors”) as clarifying the nature of this covenant formulation. Others see this as referring to God’s covenant with Abraham (e.g. Moo 1996), while some see this as referring to the Mosaic covenant (e.g. Dunn 1982). Still others see an allusion to the “new covenant” promised in Jeremiah 31:31, and thus view the covenant mentioned in Romans as referring to a future covenant that God would yet enter into (e.g. Jewett 2006); and along that line, others suggest that Paul may have also had in mind Ezekiel 36:25–27, where God promises that Israel will be made “clean from all uncleannesses” and receive “a new heart” and a “new spirit” at some future point in time (e.g. Dunn 1982).

While intertextual allusions with Jeremiah 31 and Ezekiel 36 may be at play in this passage, none of the commentaries attempt to connect the language in Romans 11 of “taking away their sins” with any of God’s previously established covenants in the Hebrew Bible. Of the various covenants mentioned above, the only one that overtly addresses the issue of sin is the Mosaic covenant, which was intended to create a “holy nation” (gōy qādōsh, Exod. 19:3–6). A major component of achieving such “holiness” depended upon ritual sacrifices performed in the tabernacle for the expiation of sin (Exod. 25–27; Lev. 4–7). Such expiatory rituals could only be performed by priests (Exod. 28–29), which would involve God’s covenant with Aaron and with the Levites by association. If Paul has these allusions in mind, all this would emphasize the continuity and irrevocable nature of God’s faithfulness as a covenant partner (Brawley 2014), while at the same time allowing his covenant relationship to operate more effectively in the present because of the deliverer (i.e. Christ) mentioned in 11:26 at the outset of this covenantal testimony.


27.4 Affiliated Covenantal Concepts

In the future, scholars will find it fruitful to cultivate research agendas that look for covenant connections in the network of constitutive covenantal elements, not just in passages that contain the word diathēkē. Paul’s use of any term that refers to any aspect of a covenant invites remembrance of everything related to that covenant and should be thought of against the broad backdrop of covenant theology. Porter suggests “language that has traditionally been examined in relative isolation, or at least in a different interpretive frame of reference, must be brought into the discussion of covenant and vice versa” (2003: 284). With this in mind, the concept of covenant may in fact be relevant to hundreds, not just dozens, of Paul’s arguments and declarations.

Regarding suzerain treaties alone, several terms are inextricably tied to the idea of covenant that should be re-evaluated in Paul’s writings. For example, relationships between suzerains and vassals are described using words such as “love” and “know” (both of which play a central role in 1 Cor. 13), as well as “fear” (Rom. 11:20; 13:4). In suzerain covenants, the expected behavior of vassals is described using words such as “to walk after” (Rom. 8:4), “obey the voice of” or “serve” (Rom. 16:18–20), and prosperity is often set forth as the reward for loyal behavior (Viviano 2015). Similarly, concepts such as “commandments” (1 Cor. 7:10), “promises” (2 Cor. 7:1), “blessings” (Gal. 3:8–9), “curses” (1 Cor. 16:22), “gifts” (1 Cor. 12), and even “grace” (e.g. Gal. 5:4) can also be viewed through the lens of covenant and merit re-examination in relation to Paul’s covenant theology.

The term “kingdom” in Paul’s teachings and writings was suggested in section 27.2 as having covenantal overtones (esp. in relation to God’s covenant with David), as does also his use of the term “Israel” to describe the Jewish people (in relation to Jacob receiving a new name to signify the re-establishment of his covenant relationship). In light of the Second Temple period view of Adam as a prototypical covenantal figure, Paul’s discussions of Adam (e.g. 1 Cor. 15 and Rom. 5) should be included in efforts to fully portray Paul’s covenant theology. Similarly, because of the emphasis on the several individuals who entered into covenants with God (e.g. Sirach), Paul’s references to Abraham, Moses, and David should all be re-examined for overlooked theological connections to the concept of covenant.

Recent studies have shown that the fundamental idea of “law” in Israelite and later Jewish thought always functions within the framework of God’s gracious covenants, which should challenge the traditional isolation of “law” in Paul’s writings as something that actively works against God’s will. Ware (2011) demonstrates this principle at work in Romans 3:19–20, and argues that when Paul speaks negatively of “law,” he is really speaking of “the law’s observance apart from the covenant and its promise of mercy” in Christ (see also the holiness of “law” in Rom. 7:12). Along similar lines, Wright (2013) argues that a law court metaphor stands behind the entire concept of covenant, which is also directly related to the concept of “justification,” a central idea in Paul’s writings (e.g. Gal. 2:16). This perspective should open doors for future research that looks more closely at the positive relationship between covenant and law in Paul’s writings.

Finally, holiness (e.g. 1 Thess. 4:7), or sainthood (e.g. 1 Cor. 14:33) would have been readily associated in Paul’s mind with the concept of covenant. The idea that the nation of Israel and now the followers of Christ have entered into a collective bond with God “is the key to understanding the term am kadosh—a nation endowed with kedushah,” or holiness…. The notion of the kedushah of Israel stems from its covenant with God” (Berman 1995: 9). Anything that is described as holy in the Hebrew tradition is connected with covenant; anything that is dedicated or separated for the service of God by way of covenant is holy. This idea was preeminent in the Mosaic covenant, and therefore it may have been equally significant to Paul’s understanding of “covenant” and how he employed that concept in his writings.

Fruitful studies of Paul’s covenant theology must not only take linguistics seriously (Porter 2003) but also take into consideration the rich and complex understanding of covenants in the Hebrew Bible and wider Near East in order to circumvent narrow stalemates among Pauline scholars in efforts to appreciate his understanding of the concept of covenant and its implications for interpreting his writings. As demonstrated, an interrelated matrix of covenant-connected concepts in Paul’s writings awaits discovery and articulation.
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Chapter 28

Rabbinic Law


Leib Moscovitz





28.1 Introduction


28.1.1 Defining Rabbinic Law

For purposes of the present discussion, we define rabbinic law (or rabbinic halakhah, to use the standard Hebrew term) as all normative assertions—prescriptive, proscriptive, and the like (including desirable/undesirable etc.)—found in the rabbinic corpus (see chapter 24), as well as all discussion and analysis of such statements in this corpus. I adopt this definition in light of several important differences between what is customarily identified as law in rabbinic literature and in other legal systems1 (cf. also Saiman 2018: ch. 2–3): the former was not necessarily the subject of binding legal codification, with a single accepted and judicially enforceable legal “bottom line.” Moreover, a good part of rabbinic legal teaching does not consist of legal rulings, but of theoretical analysis of various sorts (presumably due in no small measure to the dialectical character of much of the rabbinic corpus); hence the definition of rabbinic law which has been adopted here.

That said, one category of seeming legal issues will not be discussed in this chapter: issues pertaining to ethics, supererogatory conduct and the like, which are the subject of a separate chapter in this volume (ch. 24).2


28.1.2 Approaches to the Study of Rabbinic Law

Academic scholarship on rabbinic law3 has generally been undertaken by two groups of scholars with different methodologies and conceptual frameworks, and sometimes different aims. The first group consists essentially of academic Talmudists and scholars of Jewish history in late antiquity.4 And while internal differences obtain within this group with regard to the subjects of investigation, conclusions about particular issues, and sometimes even regarding questions of methodology, such scholars share a common goal: the desire for historically accurate conclusions about relevant legal and historical issues—in short, rabbinic law wie es eigentlich gewesen. Such scholarship is accordingly carried out in light of philological-historical analysis of the relevant literary sources, and, where appropriate, nonliterary sources (e.g. epigraphic and archaeological material). Likewise, such scholarship analyzes relevant non-rabbinic material, whether contemporary or earlier (e.g. Roman law and Qumran law). Similarly, harmonistic interpretation of relevant sources is avoided where such interpretation does not reflect the plain sense of these sources. In addition, scholarship of this sort, as a result of its historical orientation, generally avoids engagement with Jewish legal literature from later periods, except where it is relevant to the exegesis or textual criticism of material in the rabbinic corpus.

The second group consists of many of the scholars of the so-called mishpat ‘ivri or “Jewish Law” school (especially Menachem Elon 1998 and followers).5 The approach of such scholars is frequently dogmatic (in the legal sense of the term) and sometimes ahistorical, and often places minimal emphasis on philological or historical analysis of the rabbinic sources (Englard 1976; Jackson et al. 2002: 662–664), emphasizing instead issues of a legal and jurisprudential nature. Moreover, from a chronological perspective such scholars often deal with Jewish law in its totality (as implied by the term mishpat ‘ivri) rather than focusing on rabbinic law per se. Finally, such scholars frequently focus largely if not exclusively on civil and criminal law, to the exclusion of much or all ritual law.

Since use of the philological-historical approach may rightfully be expected of scholars of ancient literature, it should be obvious that scholarship which adopts this approach is the focus of this chapter. Nevertheless, historical-philological scholarship can sometimes be enriched by scholarship emanating from the mishpat ‘ivri school, both because of the latter’s frequently encyclopedic scope and character6 and because of the legal and jurisprudential perspective which such analysis may offer scholars of the philological-historical school (note especially Saiman 2018: ch. 1–8). Indeed, several contemporary scholars (notably Berachyahu Lifshitz and some of his students) have integrated philological-historical analysis with legal-jurisprudential analysis of the sort often associated with the mishpat ‘ivri school, thereby contributing to elucidation of relevant issues from both the historical-philological and legal-jurisprudential perspectives.


28.1.3 Major Issues in the Study of Rabbinic Law

A variety of questions arise in connection with rabbinic law. These include historical questions—for example, questions about the nature and scope of rabbinic authority or about the relationship between rabbinic law and other legal systems, whether earlier or contemporary—as well as questions about legal and jurisprudential aspects of rabbinic law. This chapter addresses both types of questions, with due attention to chronological and geographical distinctions where relevant.


28.2 The Scope of Rabbinic Law

The scope of rabbinic law is extraordinarily broad. The legal domains addressed by rabbinic sources include not only those attested in biblical law but also matters without clear biblical precedent, such as the laws pertaining to prayer and liturgy. Rabbinic law includes ritual or “religious” law of all sorts—for example, laws of festivals, agricultural law, laws of sacrifice and ritual purity—as well as marital, civil, and criminal law, including procedural law.

Despite such wide-ranging scope, the rabbis seem to have construed all of rabbinic law as a single legal “operating system”: as a rule they, and similarly responsible academic scholars, did not distinguish between different legal domains when discussing rabbinic law (see Englard 1976: 64–65; Moscovitz 2012). And while we often find differences, both substantive and methodological, among different rabbis, rabbinic schools, rabbinic works, and rabbinic teachings from different chronological or geographic provenance, in the final analysis the rabbinic works and their authors share a great deal of common ground—hence the use in this chapter of such general terms as “rabbinic” and “the rabbis” where there is no basis for drawing chronological or geographical distinctions.

Nevertheless, it should be noted that one legal domain is all but absent from the rabbinic sources: systematic and comprehensive discussion of matters pertaining to communal organization and government (although isolated rulings about such topics do occasionally appear in rabbinic sources). The absence of such rulings, which is particularly striking when rabbinic law is compared with its Qumranic antecedents, not to mention modern legal systems, is most likely attributable to the absence of Jewish self-government during the rabbinic period (although rabbinic sources often do discuss legal issues which were of no practical import during the rabbinic period; see section 28.7.4).


28.3 Rabbinic Law and Pre-Rabbinic Jewish Law


28.3.1 General Issues

One of the most noteworthy features of rabbinic law is the remarkable detail, systematization, focus on, and preoccupation with legal issues characteristic of the rabbinic sources. Rabbinic literature thus differs strikingly from earlier Jewish treatments of legal matters, e.g. in Qumranic and other intertestamental literature, which are not marked by the detailed and systematic “halakhocentrism” of the rabbinic texts.

This phenomenon has attracted scholarly attention from somewhat different perspectives (see especially Halbertal 2013 and Dohrmann 2013, and note already Jackson 1981: 181–188), and it has been attributed to various types of inner-religious/rabbinic considerations (Halbertal 2013) or explained as a response of sorts to Romanization and Roman legalism in particular (Dohrmann 2013). Ultimately, though, any explanation of this phenomenon remains conjectural.


28.3.2 Between Qumranic Law and Rabbinic Law

Much recent scholarship7 has focused on the relationship between Qumranic law and rabbinic law, both on the relationship between particular legal rulings in Qumran and rabbinic literature (mainly tannaitic literature) and on general characteristics of and differences between these systems.8 Discussions of such issues are found in the writings of virtually all scholars of Qumranic law (although special mention should probably be made of the works of Joseph Baumgarten and Lawrence Schiffman), including the editors of Qumranic legal texts, as well as a number of academic talmudists who have devoted particular attention to this area (notably Sussmann 1990, and similarly in many of the works of Aharon Shemesh and Vered Noam).

Numerous disputes about specific legal issues—often, it seems, of a polemical nature—obtain between the Qumran writings and the rabbinic texts. In addition, scholars have noted a number of general features which commonly characterize Qumranic and rabbinic law (see especially Shemesh 2009). These include (a) pluralism in rabbinic sources (see section 28.7.2), as opposed to the existence of a single acceptable view in Qumran; (b) the possibility of a human role in legal development (e.g. in the form of biblical exegesis) and legal innovation (e.g. rabbinic decrees) in rabbinic law, as opposed to the essentially revelation-based approach to law in Qumran; (c) a tendency toward stringency and inflexibility in Qumran, as opposed to a tendency toward greater leniency and flexibility in rabbinic law (including rabbinic distinction between ante factum desirability and post factum acceptability); (d) reliance on oral tradition (inter alia) among the rabbis as opposed to exclusive reliance on literary sources (Bible and the rewritten Bible) at Qumran; and perhaps (e) a realistic and natural-law based approach to law in Qumran, as opposed to an increasingly nominalistic approach in rabbinic sources, although this issue has been the subject of some scholarly debate (see section 28.7.3).


28.3.3 The “Early Halakhah”

Scholars have noted that certain disputed tannaitic views—often, views espoused by Beit Shammai and related sages—are in significant agreement with rulings found in Qumranic and/or other intertestamental sources (see especially Noam 2002, 2006; Shemesh 2009: passim). It has accordingly been suggested that such tannaitic rulings might reflect an “early halakhah,” which is at variance with later and more widely accepted rabbinic teaching.9 According to this possibility, the more widely accepted tannaitic legal positions in these cases presumably reflect diachronic legal development.

More recent scholarship, however, has suggested that matters may be more complex (see especially Shemesh 2009: 3–15). Thus, careful scrutiny of pre-rabbinic legal rulings and rabbinic literature sometimes reveals that each of these corpora contains conflicting traditions, one which might be identified as “sectarian” while the other is not. Accordingly, even when one legal position is adopted by Qumranic sources (and/or other intertestamental sources) and another by rabbinic sources, it is possible that the dispute is not the result of diachronic development, but rather dates back to pre-rabbinic times, with the Qumran sources preserving one side of the debate and the rabbinic sources the other.


28.4 The Sources of Rabbinic Law


Rabbinic law has a variety of legal and historical sources, which we list here briefly,10 analyzing in greater detail those which deserve more detailed analysis. These sources include (a) biblical law and law deduced through rabbinic biblical exegesis (see ch. 24); (b) logical reasoning of various sorts (sevara), including commonsense legal reasoning; (c) custom and tradition; (d) precedent in the form of earlier rabbinic rulings, i.e. case law rulings; and (e) rabbinic legislation. In addition, scholars have suggested that various types of external elements might have influenced rabbinic law, including contemporaneous non-Jewish legal systems and certain types of extralegal considerations, such as socioeconomic and ideological concerns; such phenomena are discussed further on, in the relevant parts of this chapter.


28.4.1 Custom and Tradition

Custom, in the form of common Jewish practice, whether localized or more widely adopted, is explicitly identified by rabbinic sources as a binding source of law. Perhaps more important for our purposes, however, is the fact that custom and tradition—sometimes, apparently, from the pre-rabbinic period—whether in the form of oral traditions, prescriptive or interpretative, or earlier common practice, constituted an important source of rabbinic law.

Two types of evidence indicate that extra-biblical traditions of various sorts served as a source of rabbinic law: (a) shared legal teachings found in rabbinic sources and early Jewish literary sources, such as the Qumran texts (despite the frequent legal disputes between the rabbis and the members of the Qumran sect), in a manner which seems to have no basis in the plain sense of the biblical text (see especially Baumgarten 2009; Shemesh 2009: ch. 3, especially 74–80); (b) analysis of tannaitic sources suggesting that particular rulings or seeming examples of rabbinic biblical exegesis are rooted in extra-biblical oral tradition.11 Such sources seem to reflect reliance on ancestral tradition in a manner reminiscent of that associated by Josephus with the Pharisees. Finally, it seems that various types of non-Jewish practices from the ancient Near East and Hellenistic law were assimilated into Jewish legal practice in pre-rabbinic times; see section 28.5.


28.4.2 Case Law Rulings

Rabbinic case law rulings, whether issued by individual rabbis or by groups of rabbis, regarding both ritual and civil matters, are cited frequently in rabbinic sources of all chronological periods and geographical strata12 (see especially Hezser 1993; Lapin 2012: ch. 4; Segal 1990). Case law rulings of this sort may support or contradict other rabbinic rulings. However, even where earlier case law rulings are adduced to support other, later rulings, we cannot be certain that the former actually served as the historical source for the latter. Likewise, it is noteworthy that earlier rabbinic case law rulings generally did not serve as legal precedents in the same way as we find in other legal systems (stare decisis): later rabbis did not necessarily consider themselves obligated to rule in accordance with earlier rabbinic rulings.


28.4.3 Rabbinic Legislation

One of the main legal sources of rabbinic law is rabbinical legislation, whether in the form of prescriptions (taqqanot) or prohibitions (gezerot) (see further Hayes 2015: 288–309). In some cases the literary sources that mention a particular ruling explicitly identify it as a rabbinic decree. Elsewhere the assumption that a particular ruling is of rabbinic origin seems plausible on a priori grounds, as such rulings do not seem to be based on biblical exegesis or other legal sources. However, it is sometimes difficult to determine whether such rulings (e.g. various types of liturgical rulings) are rooted in rabbinic legislation or in some sort of grass-roots, common law practice. Indeed, it is possible that some rabbinic legislation took the form of rabbinic approval or obligation of what was initially unofficially sanctioned popular practice, thereby elevating its legal status from custom to law.

In other cases, later rabbinic sources explain rulings found in earlier sources as being based on rabbinic legislation. However, in many of these cases, the ruling in question could plausibly—at times, much more plausibly—be explained as having a different legal basis, e.g. biblical exegesis or logical reasoning, and indeed such explanations are sometimes found in other rabbinic sources (see further DeVries 1966: 69–95; Gilat 1992: 239–280). Some scholars have argued that the tendency to explain earlier rulings as stemming from rabbinic legislation is characteristic of later, Babylonian rabbinic sources, while the earlier, Palestinian sources generally eschewed this approach, often providing alternative and perhaps historically more accurate explanations of the relevant rulings (see especially Goldberg 1963; but note certain reservations in Moscovitz 2010).


28.5 Rabbinic Law and Non-Jewish Legal Systems


28.5.1 Introduction

Scholarship on the relationship between rabbinic law and non-Jewish rabbinic legal systems has focused on four legal systems, two pre-rabbinic and two contemporary with parts of the rabbinic period. The former include ancient Near Eastern law and Greek-Hellenistic law and the latter Roman and Iranian law.

Much previous scholarship about the relationship between other legal systems and rabbinic law focused on questions of influence—particularly, to what extent rabbinic law might have been influenced by non-rabbinic law. More recent scholarship, however, is marked by considerably greater conceptual and methodological sophistication, and accordingly tends to diminish emphasis on questions of influence, and not just because such influence is extremely difficult to establish. Scholarly investigation of this sort, which has been undertaken in connection with all the legal systems mentioned above, addresses issues such as the existence of alternative, more complex and nuanced modes of foreign impact on rabbinic law (assimilation and adaptation); analysis of substantive parallels and differences between the different systems; shared and similar types of legal thought and composition; common issues and concerns; other types of interaction, including rabbinic response to and rejection of contemporary non-Jewish legal rulings; and so on (see especially Hezser 2003; Jackson 1981). In the next few sections we briefly consider significant aspects of such scholarship with regard to each of the legal systems mentioned.


28.5.2 Ancient Near Eastern Law

Scholarship here has focused largely on how tannaitic law preserves traditions of ancient Mesopotamian origin (see especially Greengus 2011), although other types of interactions between ancient Near Eastern law and rabbinic law have also been investigated.13


28.5.3 Greek and Hellenistic Law

A famous article by Yitzhak Baer (1952) noted certain substantive similarities between rabbinic law and Greek law dating as far back as the times of Solon. However, these similarities are far from conclusive, as they can readily be explained as parallel developments reflecting the use of similar types of commonsense reasoning. Other, more recent scholarship has suggested various types of impact (albeit not direct “influence” in the classical sense of the term) of Hellenistic law on rabbinic law, particularly in the realm of documentary practice, including aspects of testation (see, e.g., Katzoff 1989: 204–206).14


28.5.4 Roman Law

Earlier scholarly discussion of the relationship between Roman and rabbinic law has focused on comparison between specific laws in the two systems, with attention to both commonalities and differences (see especially Cohen 1966, and note also Lapin 1995a, 1995b; Yaron 1960). In any event, there does not seem to be clear evidence of direct, substantive Roman influence on rabbinic law (see further Milgram 2016).

In an essay of fundamental importance on the relationship between rabbinic and Roman law, Bernard Jackson (1981) summarized previous scholarship and charted the course for future scholarship, stressing the importance of analysis of the various types of relationships between the two systems discussed in section 28.5.1. Indeed, the scholarly agenda he outlined has attracted increasing scholarly attention in recent years (e.g. Hezser 2007; Moscovitz 2003).


28.5.5 Iranian Law

Many of the legal teachings in the Babylonian Talmud are apparently contemporaneous with ancient Iranian law,15 although comparison between the two systems has been largely neglected until recently. This situation has been rectified, in large measure, thanks to the pioneering work of Yaakov Elman (conveniently summarized in Elman 2007),16 followed by some younger scholars, notably Shai Secunda and Yishai Kiel. In particular, possible Iranian influence on certain rabbinic rulings in the realms of marital and property law has been suggested (with regard to particular rabbis; not all were open to acculturation), although others have challenged important aspects of this thesis.17 In addition, Iranian and rabbinic legal teachings may reflect various types of shared themes and legal discourse even where there is no basis for assuming actual influence.


28.6 Rabbinic Authority and Influence

The nature and scope of rabbinic legal authority and influence, mainly with regard to the Palestinian rabbis,18 both tannaitic and amoraic, and the relationship between rabbinic legal approaches and popular religious observance—in short, how normative rabbinic law was in Jewish society during the rabbinic period—are among the most hotly debated issues in contemporary rabbinic scholarship.19

Three fundamental approaches regarding these issues are found among scholars.20 The first approach, which enjoys widespread acceptance in earlier scholarship, particularly Israeli scholarship (including some contemporary Israeli scholarship),21 and might well be termed the classical or traditional approach, sees the rabbis as the acknowledged religious leaders of their time, whose authority was recognized by the general populace.22 According to this view, the rabbinic rulings might reflect not just what the rabbis considered normatively binding but also how rabbinic teachings were actually implemented—in large measure, if not universally—in contemporary Jewish society.

A second view—or, perhaps, conglomerate of views—attributes varying degrees of marginality to the Palestinian rabbis (e.g. Hezser 1997; S. Schwartz 2001, 2013)23 during the tannaitic and much of the amoraic period. This approach, which might be termed the revisionist approach, is supported, inter alia, by archaeological and epigraphic evidence suggesting apparent Jewish deviation from rabbinically prescribed practice. Adherents of this position add that the (Palestinian) rabbis during the tannaitic and most of the amoraic period lacked the ability to enforce their rulings, i.e. through judicial coercion. According to this view, rabbinic law seems to have been primarily an academic endeavor, inasmuch as it reflects a form of inner-rabbinic activity—legal discussion by rabbis for rabbis—rather than law as adopted in actual practice by the general Jewish public.

Advocates of this position must contend with the fact that numerous rabbinic passages attest to popular consultations with rabbinic authorities about legal matters, as manifest, inter alia, by many rabbinical case law rulings cited in rabbinic literature24 (see section 28.4.2). Such scholars accordingly suggest that rulings of this sort are relatively rare in light of what might have been expected according to the traditional view. Moreover, these rulings were presumably solicited by individuals close to rabbinic circles, rather than by the Jewish public as a whole.

A third and basically intermediate view, which is perhaps closer to the first view than to the second, is espoused by other scholars, notably Stuart Miller (2006) and Adiel Schremer (2010, 2018).25 According to this view, a distinction must be drawn between questions of rabbinic authority and power—elements which the rabbis lacked during most of the rabbinic period—and questions of popular religious orientation and identification with rabbinic teaching. Adherents of this view argue further that Jews during the rabbinic period were a variegated group (“common” vs. “rabbinic” Jews), who accordingly embraced varying degrees of submission to rabbinic rulings, which themselves frequently included a wide variety of opinions, often without a final decision. Partial, though by no means dispositive, support for this approach might be provided by parallel phenomena in later periods, where popular mass observance of rabbinic rulings was far from absolute, despite the clear self-identification of the Jewish public during such periods as “Torah-oriented” or religiously observant.


28.7 The Legal and Jurisprudential Character of Rabbinic Law


28.7.1 Rabbinic Law as Divine Law

Rabbinic law clearly seems to have been conceived by the rabbis as divine law,26 in the sense that it enjoyed divine authorization, including sanction for the rabbis to engage in biblical interpretation and to introduce certain types of legislation. At the same time, the rabbinic sources explicitly attest the existence of changes of various sorts which were introduced into rabbinic halakhah. Thus, the rabbinic conception of law as divine did not preclude the possibility of mutability and legal development where appropriate sanction for such change existed (see generally Hayes 2015: ch. 7).


28.7.2 Legal Pluralism

Throughout rabbinic literature we find unresolved legal debates and conflicting interpretations of both biblical and rabbinic texts, usually without any attempt to establish which ruling or interpretation is binding. In addition, some rabbinic statements seem to attribute equal legitimacy to or otherwise valorize the existence of conflicting legal opinions.

Much recent scholarly attention has been devoted to this phenomenon—in particular, to determining to what extent and among which sages the existence of multiple legal rulings or interpretations was deemed legitimate or desirable (see especially Boyarin 2005; Fraade 2007, 2014; Hidary 2010; Kahana 2015; Yadin-Israel 2014). Some scholars claim that a positive attitude toward pluralism is already attested in tannaitic literature (see especially Fraade 2007, 2014), while others argue that such an attitude is only attested in the Babylonian Talmud, and in its latest stratum at that (notably Boyarin 2005). Still others suggest that distinctions might be drawn between different types of pluralism, adding that the Palestinian sources seem to have been more negatively disposed to this phenomenon than their Babylonian counterparts (see Hidary 2010). For the present, at least, it does not seem that a clear scholarly consensus about these issues is forthcoming.


28.7.3 Realism and Nominalism in Rabbinic Law

As indicated in section 28.3.2, some scholars have suggested that Qumranic law is more “realistic” than rabbinic law, which tends to be “nominalistic” (although this claim has been debated) (see generally Elman 1996; Hayes 2011, 2015: ch. 5 (especially 195–245); Noam 2009; Rubenstein 1999; D. Schwartz 1992; Shemesh 2009: ch. 4). Without entering too detailed a discussion of this issue, one thing seems clear: a good deal of rabbinic law reflects the use of “law-based” definitions and concepts which are not always identical to the corresponding physical phenomena.


28.7.4 Theoretical and Practical Elements in Rabbinic Law

Rabbinic law has both practical and theoretical components, as it addresses both real-life situations and other types of situations. Cases of the latter sort were presumably addressed for the sake of academic interest, although rabbinic treatments of such matters take the form not just of theoretical legal analysis but also of concrete rulings regarding theoretical cases.

Two principal categories of rabbinic legal teachings may be assumed to be theoretical: (a) treatments of issues which were not relevant during rabbinic times (e.g. sacrificial law, which was only relevant in Temple times) (see also Rosen-Zvi 2008, 2009); and (b) rulings about situations which were unlikely to occur in real life, e.g. incest with a woman who was at once one’s daughter and one’s sister (see m. Keritot 3:5). However, it is not always possible to determine whether a particular ruling or legal discussion addresses practical or theoretical issues.


28.7.5 Casuistics, Conceptualization, and Abstraction in Rabbinic Law

Most tannaitic legal rulings, and apparently a good deal of the amoraic rulings as well, are formulated in casuistic fashion. These rulings generally deal with concrete cases, without formulating general principles which might underlie the casuistic rulings. Moreover, there is frequently good reason to assume that such rulings were not based on any sort of broader and more abstract or general principles to begin with (see especially Moscovitz 2002). This situation begins to change during the amoraic period, and it reaches its apogee in the anonymous stratum of the Talmud Bavli, which in many passages reflects, either implicitly or explicitly, a high degree of legal abstraction (e.g. in formulations such as “designation is significant,” “if this and that cause [a particular outcome], it is forbidden/permitted”). It should be stressed, however, that rabbinic abstraction and conceptualization are almost invariably used in the course of theoretical and academic legal analysis, but not as a tool for issuing actual legal rulings.


28.7.6 Reasons and Legal Reasoning in Rabbinic Law

Rabbinic literary sources frequently provide no explanations of the rulings they contain (see discussion in Moscovitz 2002: 217–225). Why this is so is not fully clear: it might be the result of literary considerations (the desire for concision, or because the original explanation or argumentation was not preserved or transmitted) or ideological considerations (perhaps because the authority of the relevant rulings was taken for granted). However, the reasons for relevant rulings generally are advanced by later sources or literary strata, although the historical accuracy of such explanations cannot always be determined with certainty (as evidenced, inter alia, by the fact that such explanations are often disputed by other rabbinic sources).

Finally, it should be noted that much and perhaps most of the legal reasoning found throughout rabbinic literature is based on legal analogy of varying sorts and degrees of persuasiveness (see especially Moscovitz 2002: ch. 6).


28.7.7 Formalism vs. Policy-Based Law

Rabbinic law is often formalistic, as the relevant rulings or legal analyses do not seem to have been based on or otherwise influenced by policy considerations (see, e.g., Moscovitz 2002: passim). However, other rabbinic rulings—in particular, various types of rabbinic legislation—are already explained by the literary sources in which they appear or by later rabbinic sources as stemming from policy considerations (e.g. “for the sake of [preserving] peace,” “so as not to shut the door before [potential] borrowers”). However, such policy considerations are ordinarily presented by such sources as explanations of existing rulings, not as fundamental legal principles (in the Dworkinian sense) which can be used for legal adjudication or for establishing the law ab initio, as might be done in modern legal systems.

Numerous scholars of rabbinic literature (for notable examples, see, e.g., Finkelstein 1936; Ginzberg 1960; Urbach 1984: ch. 13) have suggested that other rabbinic rulings, too, reflect policy considerations of this sort, including historical, socioeconomic, and ideological considerations (e.g. moral sensitivities and theological concerns). Such considerations were also identified as an important factor in connection with rabbinic biblical exegesis (see especially Halbertal 1997). However, such claims bear varying degrees of persuasiveness, and proper caution must be exercised before adopting them, including the consideration of alternative, non-historicist explanations where relevant.27




Notes


1. I use the term “legal system” throughout this chapter for lack of a better term, even though many of the “legal systems” so described, including rabbinic law, are neither systematic nor monolithic.

2. Similarly, this chapter does not address the relationship between legal and nonlegal material in rabbinic literature (“law and narrative”), as it focuses on law proper—its study, substance, character, and relationship to other legal systems; the various issues related to law and literature in rabbinic writings are best analyzed in the course of discussion of rabbinic nonlegal material (aggadah) generally and the literary analysis of rabbinic sources in particular.

3. The literature on this is considerable, although special mention should perhaps be made of a useful recent survey of rabbinic law: D. Levine and U. Fuchs, “Hahalakhah besifrut hazal,” in Sifrut hazal ha’erets yisre’elit, mevo’ot umehqarim, 2, ed. Menahem Kahana, Vered Noam, Menahem Kister, and David Rosenthal (Jerusalem, Israel: Yad Yitshaq Ben-Zvi, 2018), 473–510, and see also C. Hayes, “Law in Classical Rabbinic Judaism,” in The Cambridge Companion to Judaism and Law (Cambridge, England: Cambridge University Press, 2017), 76–127.

4. This chapter focuses primarily on scholarship from the twentieth and twenty-first centuries. And while earlier scholars (e.g. Zacharias Frankel and Abraham Geiger) have made important contributions to the study of rabbinic law, I focus here on later scholars, since they have incorporated relevant insights from their predecessors where appropriate, in addition to frequently adopting greater methodological rigor than their predecessors.

5. I exclude here the oeuvre of one so-called mishpat ‘ivri scholar, Shalom Albeck, whose dogmatic approach to the study of rabbinic law is largely sui generis, and indeed is rejected by virtually all other scholars. See, e.g., the critique of I. Englard, “Mehqar hamishpat ha‘ivri—mahuto umaterotav,” Mishpatim 7 (1976): 59–64.

6. An excellent example of this is A. Kirschenbaum, Beit din makkin ve‘oneshin: ha‘anishah hapelilit be‘am yisra’el—toratah vetoldedoteha (Jerusalem, Israel: Magnes Press, 2013), a massive study which surveys Jewish penal law beginning with biblical law and concluding with contemporary Jewish law.

7. For a helpful survey, see A. Amihay, “Law and Society in the Dead Sea Scrolls: Preliminary Remarks,” Dine Israel 29 (2013): 6* n. 17.

8. The present discussion deals with the relationship between Qumranic and rabbinic law, not Qumranic law per se, on which see ch. 23.

9. Such “early halakhah” is a major theme of the scholarly oeuvre of Yitshaq Gilat; see his studies (1968, 1992) cited in the reference list.

10. For an alternative perspective, which focuses on the origins of Mishnaic law, especially on old and new in Mishnaic law, see S. J. D. Cohen, “The Judaean Legal Tradition and the Halakhah of the Mishnah,” in The Cambridge Companion to The Talmud and Rabbinic Literature, ed. C. E. Fonrobert and M. S. Jaffee (Cambridge: Cambridge University Press, 2007), 122–40.

11. See most recently A. Yadin-Israel, Scripture and Tradition: Rabbi Akiva and the Triumph of Midrash (Philadelphia: University of Pennsylvania Press, 2015), especially 186–206, with a helpful survey of earlier scholarship.

12. For differences between case-law rulings in different rabbinic corpora, both with regard to frequency and legal domains addressed, see Hayim Lapin, Rabbis as Romans: The Rabbinic Movement in Palestine, 100–400 C.E. (Oxford: Oxford University Press, 2012), ch. 4, and see section 28.6.

13. See generally the literature cited in Y. Muffs, Love and Joy: Law, Language and Religion in Ancient Israel (New York: The Jewish Theological Seminary of America, 1992), 139–41; S. Friedman, “The ‘Plotting Witness’ and Beyond: A Continuum in Ancient Near Eastern, Biblical, and Talmudic Law,” in Birkat Shalom: Studies in the Bible, Ancient Near Eastern Literature, and Postbiblical Judaism Presented to Shalom M. Paul on the Occasion of His Seventieth Birthday, ed. C. Cohen et al. (Winona Lake, IN: Eisenbrauns, 2008), 827 n. 81; and cf. Cohen, “Judaean Legal Tradition,” 126–7. See also J. S. Milgram, From Mesopotamia to the Mishnah: Tannaitic Inheritance Law in its Legal and Social Contexts (Tübingen, Germany: Mohr Siebeck, 2016), “Preface” and “Introduction,” passim.

14. Note also the helpful discussion of G. Blidstein, “Rabbinic Judaism and General Culture: Normative Discussion and Attitudes,” in Judaism’s Encounter with Other Cultures: Rejection or Integration?, ed. J. J. Schacter (Northvale, NJ: Jason Aronson, 1997), 32–3; cf. Milgram, From Mesopotamia to the Mishnah.

15. For purposes of the present discussion, I disregard the question of the exact chronological relationship between the two, an issue complicated, inter alia, by complex redactional and chronological questions pertaining to both the rabbinic and Iranian texts.

16. See also the bibliographical survey in S. Secunda, The Iranian Talmud: Reading the Bavli in its Sasanian Context (Philadelphia: University of Pennsylvania Press, 2014), 153–4 n. 39.

17. See R. Brody, “Irano-Talmudica: The New Parallelomania?,” Jewish Quarterly Review 106 (2016): 209–32, and see the response by S. Secunda, “ ‘This, but Also That’: Historical, Methodological, and Theoretical Reflections on Irano-Talmudica,” ibid., 233–41; note also critiques of various aspects of the Irano-Talmudica enterprise generally (with regard to non-law-related issues) of S. M. Gross, “Irano-Talmudica and Beyond: Next Steps in the Contextualization of the Babylonian Talmud,” ibid., 248–55 and R. Kalmin, “The Bavli, the Roman East, and Mesopotamian Christianity,” ibid., 246–7.

18. The focus on these sages is due in large measure to the availability of potentially relevant extra-talmudic evidence (e.g. archaeological and epigraphic material), which is lacking for the Babylonian amoraim.

19. These questions are, of course, historical in nature; they do not seem to have any bearing on questions about the substance or method of rabbinic law, on which the majority of this chapter focuses.

20. For the sake of increased clarity and brevity, I intentionally offer here what might well seem to be an overly schematized and perhaps simplistic presentation. Thus, each of the positions described below is marked by variations, sometimes significant, not to mention the fact that different scholars focus on different periods, or may note differences within or between such periods (note especially A. Schremer, “ ‘Olamam shel hakhamim bahevrah hayehudit be’erets yisra’el bitequfat hamishnah: torah, yoqrah uma‘amad hevrati,” in Sifrut hazal ha’erets yisre’elit, mevo’ot umehqarim, 2, ed. Menahem Kahana, Vered Noam, Menahem Kister, and David Rosenthal (Jerusalem, Israel: Yad Yitshaq Ben-Zvi, 2018), 580). Moreover, the differences between the third view presented below and some of the less extreme followers of the first and second views are often fuzzy. Readers interested in the finer distinctions between the views of relevant scholars are accordingly referred to the sources cited in the following text and notes.

21. It has been suggested, not implausibly, that ideological considerations, including religious orientation and scholarly background—e.g. an Israeli approach as opposed to an American and European approach—might play a role in the origins of this debate; see H. Newman, “The Normativity of Rabbinic Judaism: Obstacles on the Path to a New Consensus,” in Jewish Identities in Antiquity: Studies in Memory of Menahem Stern, ed. L. I. Levine and D. R. Schwartz (Tübingen, Germany: Mohr Siebeck, 2009), 167–9 (and see other important observations on the debate throughout Newman’s article). However, for purposes of the present discussion I focus exclusively on the substantive issues, eschewing any meta-analysis of ideological considerations which might underlie the various positions surveyed here.

22. See, e.g., the references in M. David Herr, “Zehutu shel ‘am yisra’el bifnei habayit ule’ahar hurbano: retsef ’o shinuy? Megamot beheqer toledot yisra’el besof yemei bayit sheni uvitqufat hamishnah vehatalmud,” Cathedra 137 (2011): 31–2, 35; this is also Herr’s own viewpoint.

23. I. L. Levine (Ma‘amad hahakhamim be’erets yisra’el (Jerusalem, Israel: Yad Yitshaq Ben-Zvi, 1985)) and S. J. D. Cohen (“The Rabbi in Second Century Jewish Society,” in The Cambridge History of Judaism, 3: The Early Roman Period, ed. W. Horbury, W. D. Davies, and J. Sturdy, 922–77 (Cambridge: Cambridge University Press, 1999)) propose somewhat more moderate versions of the revisionist approach.

24. And there does not seem to be any reason to question the historicity, at least in broad, general terms, of the existence of case-law rulings of this sort.

25. The points of departure and specific foci of these scholars differ, but the commonalities between them justify treating them, at least for purposes of the present discussion, as reflecting a single approach. See also Z. Safrai and C. Safrai, “To What Extent Did the Rabbis Determine Public Norms? The Internal Evidence,” in Jewish Identities in Antiquity: Studies in Memory of Menahem Stern, ed. L. I. Levine and D. R. Schwartz (Tübingen, Germany: Mohr Siebeck, 2009), 172–94 and D. Levine, “Between Leadership and Marginality: Models for Evaluating the Role of the Rabbis in the Early Centuries CE,” in Jewish Identities in Antiquity: Studies in Memory of Menahem Stern, ed. L. I. Levine and D. R. Schwartz (Tübingen, Germany: Mohr Siebeck, 2009), 195–209.

26. For the closely related, but ultimately non-identical, issue of rabbinic law as religious law, see H. Ben-Menahem, “Talmudic Law: A Jurisprudential Perspective,” in The Cambridge History of Judaism, vol. 4: The Late Roman-Rabbinic Period, ed. S. T. Katz (Cambridge: Cambridge University Press, 2006), 878–82.

27. Note, e.g., the examples discussed by G. Alon, “Hashitah hasotsiologit beheqer hahalakhah,” Tarbiz 10 (1939): 242–82, and C. E. Hayes, Between the Babylonian and Palestinian Talmuds: Accounting for Halakhic Difference in Selected Sugyot from Tractate Avodah Zarah (New York: Oxford University Press, 1997), 7–24.
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Chapter 29

Ritual Law in Rabbinic Judaism


David Levine and Dalia Marx





Jerusalem, its Temple, and the officiating Aaronide priests held sway over much of Jewish religion and society for the six centuries between the Persian-sponsored rebuilding of the Temple in 538 bce and the Roman destruction of the city in 70 ce. The rituals and routine of the Jerusalem Temple—centered on the sacrificial cult—were perceived as the crucial expression of the Jewish people’s allegiance to the God of Israel, and served as a focal point of ethnic-religious identification. Practically all groups and ideologies of the period were interested parties in the Temple and its routine, whether in collaboration or opposition, whether moderate or secessionist. The Temple, real or imagined, was an ultimate expression of religious devotion.

The resonance and reach of Temple rituals persisted in Jewish religious expression even after its destruction. Whether anticipating a timely restoration, attempting partial continuity, or fashioning ritual replacements, all reactions incorporated the Temple experience as an ongoing resource. The epoch-making transition from Temple and priests to rabbis—however gradual, uneven, and complex the process was—still regarded the Temple and its cult as an essential and validating component of its religious world. This development entailed not only a shift in ideal religious figures but also a new conceptualization of divine service and religious experience. Whereas meticulous execution of the cult by its designated officials had been the substance of divine service, routine and mandatory prayer emerged as a prime replacement. Even though the synagogue had already begun its development during the Second Temple period, it was after the destruction that it became the institutional framework associated inter alia with prayer as routine divine service, striving to replace the defunct Temple cult. For the inner circles of the rabbinic academy, Torah study came to be recognized as a form of worship. The intellectual endeavor undertaken by the rabbis—the organization, study, and transmission of received tradition—presented a new way of encountering previous forms of religious experience. With the Temple destroyed and its cult inaccessible, the mastering of rabbinic tradition dealing with these areas could act, more or less, as a replacement. A relatively egalitarian1 shift informs several domains of rabbinic ritual. Divine worship is incumbent upon each individual, who must fulfill this obligation either alone or by attending communal prayer. Lay purity—non-priests observing the strictures of purity law and tithing—is an identifying practice in rabbinic circles. The social heterogeneity of the rabbis as a group, even if ideal and theoretical, fits with the tenet of Torah scholarship being open to all.

On these issues, as in all domains of rabbinic culture, there are many opinions and multifaceted approaches presented in the Talmudic corpus. Geographic distinction and chronological differentiation during the centuries that generated Rabbinic Judaism also contributed to development and diversity. This chapter explores some of these processes and their trajectories.


29.1 The Temple and its Cult After the Destruction

One cannot imagine Jewish life in Hellenistic and early Roman times without considering the foundational role of the Temple, which encompassed both practical and symbolic dimensions. It was not only the focal point of the Jewish world in terms of ritual practice and much of its social and economic activity, it was also perceived—by the Jews—as the center of the universe from which the entire world spread Josephus, AJ 3:180-187; Philo, The Special Laws 1:69 (TanB Qedoshim 10; b. Sanhedrin 37a; b. Yoma 54b).

Different elements of the Temple routine became paradigms of emulation for religious groups and persuasions that were not part of the contemporary establishment. Aspiring to model personal and group behavior based on Temple exemplars reaffirmed the status of the Temple and the centrality of its priests, but at the same time potentially subverted the exclusivity of the established order. When lay people availed themselves of concepts, laws, and experiences that were associated with the Temple, the mystique of the institution was challenged. The availability of this sort of religious experience outside the Temple precincts foreshadowed its involuntary decentralization after 70 ce, but at the same time maintained it as a paradigm for Jewish practice and engagement following the destruction (Fraade 2014).

Some rabbinic traditions reflect a notion of crisis, responding to the void created by the destruction of the Second Temple. The Talmud relates that God revealed the sacrificial service to Abraham as a means of atonement. Abraham asked God:

Master of the Universe! This [sacrificing as atonement] holds well while the Temple exists, however when the Temple no longer exists what will become of them [Israel, in need of atonement]?

[God] replied: I have already provided them with the order of sacrifices [the biblical verses describing the sacrifices]; whenever they read from it, I will consider it as though they have offered them [the sacrifices] before me; and I will pardon all their iniquities (b. Taanit 27b; b. Megillah 31b).

This statement grapples with the enforced absence of the Temple, focusing on atonement as a central function of the cult. The reading or reciting of the biblical text not only replaces sacrifices because of the vicissitudes of history but was initially conceived to fill this function. Texts such as this allow us to appreciate both the continued paradigm of Temple worship and the revolutionary stance that created a permanent replacement. Even when it no longer existed, the Temple was still a model for religious conduct and sentiment. In many ways, the Temple’s absence is present in the tapestry of Jewish life. It provided an anchor for the Jewish people through the study of its regulation and rituals, as well as prayers for its restoration (Neusner 1979).

While it stood, visiting the Temple and participating in its rituals required time and means for the journey to Jerusalem. Most people did not fulfill the biblical ideal of pilgrimage three times a year (Exod. 23:17; 34:23; Deut. 16:16). After the destruction, the Temple symbolically accessible to all who made its memory part of their cultural and religious life. The literary pilgrimage, as we may call it, replaced the physical one with study and ritual. And while the real-life pilgrim could only enter the Temple up to a certain point and only partially participate in its ceremonies, the literary pilgrim could even enter the Holy of Holies, and so partake in the most sacred ritual performed on the Day of Atonement. Sacred space in Judaism shifted from the locative type to one that does not require designated space (Smith 1978).

Over all, The Mishnah portrays an alternate response to the destruction of 70 ce. More than half of the Mishnah deals with Temple-related matters. It does so, for the most part, as though the Temple were still intact and Jerusalem had never ceased being the cultic center of the Jewish people. The Mishnah makes ahistorical assumptions when dealing with cultic matters. For example, the first seven chapters of Tractate, Yoma dealing with the Day of Atonement, describe the temple service of the High Priest, while only the last chapter deals with the prohibitions and abstentions relevant to contemporaneous, post-destruction, Jews. This trend continues, albeit in a partial manner, in the Babylonian Talmud, which includes most of the cultic related tractates in the fifth Mishnaic Order Qodashim (Holy Matters). However, the Palestinian Talmud does not include this order in its systematic study of the Mishnah.2 Arguably, the earlier Mishnah preserves the hope of the tannaim for a speedy restoration of the Temple, while the later Talmuds reflect an understanding that restoration is not imminent and substitutes for the Temple will have to be more permanent (Bokser 1983).

A powerful expression of the continued authority of the Temple is the rabbinic appropriation of Temple leadership. From its earliest strata, rabbinic traditions depict the functioning Jerusalem Temple as an institution controlled by the rabbis (Cohn 2013). For example, when the Mishnah describes the Chamber of Hewn Stone in the Temple (m. Middot 5:4), it practically stripped of its priestly authority. The Mishnah locates this chamber as the seat of the Sanhedrin that was responsible inter alia for ascertaining the pedigree of the priests, thereby determining their qualification to serve in the Temple. In another passage, the Mishnah depicts the Temple priests as engaged in the recitation of blessings and the Shema biblical passages, an activity that is clearly identified with the rabbis and is not typically cultic. This transforms the Temple and defines it as a rabbinic institution (m. Tamid 5:1–2).


29.2 Ritual Purity

Ritual purity was a foundational concept for the routine of the Jerusalem Temple. This is neither a Second Temple innovation nor an Israelite-Jewish novelty. Many, if not most, of the world’s cultic traditions share the perception that approaching sacred precincts and fulfilling cultic obligations require a specifically defined ritual state of being, which is referred to as ritual purity. Approaching hallowed ground and engaging in divine service must be a disciplined and properly appointed action. Spontaneity and creativity are not only perceived as human fabrications with no intrinsic worth but also considered to constitute a dangerous affront to the divine (Harrington 2006; Milgrom 1991: 1.258–61; Wright 1992). Maintaining a routine of ritual purity as a disciplined religious experience became an attraction for many groups in late Second Temple times, whether priests or laypeople, whether integrated into or detached from mainstream society. Rabbinic tradition remembers this period as one where “purity burst out in Israel” (b. Shabbat 13a).

The rabbinic legal domain of ritual purity is best appreciated within a two-pronged context, where imitating Temple practice dialectically coexists with (implicitly) challenging its elitist exclusivity. This dialectic gives rise to both creativity and social-ideological tension (Knohl 1991; Sussman 1994).

Various sources speak of Second Temple Pharisees—who were in many respects forerunners of post-destruction rabbis—in conjunction with groups (havurot, sing. havurah) devoted to the observance of ritual purity, especially with regard to their meals (Oppenheimer 1977: 118–56). The group members were not necessarily priests, and the food they consumed was neither sacrificial meat nor priestly gifts, both of which were reserved for priests alone. This food—though ordinary, unconsecrated, non-holy—had been properly tithed (see section 29.3) and kept ritually pure in order to afford those partaking in its consumption a parallel experience to the priests eating holy foods. This “table fellowship” brought the group together, socialized its novices, and instilled a sense of purpose by means of the common meal and its attendant rules (Neusner 1960).

This project transferred the experience of purity to a setting beyond the Temple, and made achieving a state of purity simpler and more accessible. It does not mean that mass participation in lay purity was anticipated or desired but rather that no qualifications connected with lineage would hamper its accessibility. Lay purity in Temple times foreshadowed an alternate mode of religious experience that suited a time when Jerusalem and its Temple would no longer exist (Noam 2010a, 2010b; Regev 2000).

Rabbinic religiosity did not confine ritual purity to the Temple and priestly contexts, and offered this mode of devotion to wider circles. Did the rabbis see maintaining one’s ritual purity as a halakhic obligation? Indeed, there is no biblical or traditional injunction against contracting impurity per se; it is only prohibited to enter the Temple and to consume sanctified food while impure. If one is not involved in these activities, then there is no prohibition involved with becoming or being impure. However, rabbinic tradition in its earlier stages was concerned with separating its purity-observant constituents from less rigorous walks Jewish society. Maintaining a pure state, although voluntary in principle, became a vigorously practiced and monitored ideal. While different strategies exist in the tannaitic tradition for explaining the discrepancy between the theoretical superfluousness and the practical presence of lay purity, its observance remained a central marker for early rabbinic self-definition (Alon 1977; Noam 2008; Noam 2010a, 2010b; Oppenheimer 1977).

One of the Mishnah’s six orders, Tohorot (which comprises almost a quarter of its chapters, 126 of 523), is devoted to a presentation of the halakhic domain of tum’ah vetahara, ritual impurity and purity. Objects, beings, and people that impart impurity; conditions under which utensils contract impurity; different types of food that contract impurity in different ways; purification processes and degrees of purity; the ashes of a red heifer and their role in removing corpse impurity; the specifications of mikva’ot (ritual baths) and the effective use of them; impurity associated with menstruating women; a person’s hands and their purity status—all these and more are minutely discussed in this order of Mishnah. If we include chapters in other orders where the Mishnah discusses additional implications of purity (e.g. priests serving in the Temple, laypeople entering the Temple compound, or agricultural produce and the separation of tithes and priestly offerings), approximately one-third of the Mishnah touches upon issues of ritual purity.

The two main strata of early rabbinic literature—the tannaitic traditions through the beginning of the third century ce and the amoraic opinions of the following centuries found in the two Talmuds—show a development with regard to the relevance and applicability of purity laws. A sizable portion of the tannaitic corpus deals with the domain of ritual purity, and there are also theoretical dicta and anecdotes of contemporary rabbinic behavior that indicate an emphasis on lay purity and the consumption of regular food pursuant to ritual immersion. There were still traditions and opinions that sought to limit the applicability of ritual purity to the Temple, its precincts, and its priests, but this was a less dominant approach (Noam 2010a, 2010b). In later amoraic tradition, neither of the Talmuds included the sixth order of the Mishnah in their massive commentary.3 Both Talmuds contain discussions and analyses of selections of these tractates, but there is no sustained and methodical analysis of the Mishnaic tractates, chapter by chapter. This bird’s-eye view of the development of rabbinic literature provides the insight that within three centuries (from c. 200 ce to the fifth–sixth centuries) the dominant presence of this legal topic had dramatically diminished.

The Mishnah explicitly recognizes that its laws of impurity, more than in other fields, are heavily dependent on the biblical system: “they have that which supports them, and it is they that are the essentials of the Torah” (m. Hagigah 1.8). As in other domains, rabbinic tradition systemized the antecedent material and supplemented what was lacking in order to facilitate a normative statement of the subject.

The Bible refers to ritual immersion in natural bodies of water. In late Second Temple times the ritual bath (mikveh) emerges in the archaeological record. Naturally running water is diverted, channeled, and collected in pools or baths that served people requiring purification. The earliest ritual baths were discovered in the Hasmonean palaces at Jericho, and in nearby Qumran that? displays an impressive array of these installations. The immersion had to take place in water that had not been manually drawn or transported. Rainwater or spring water, even if channeled in ducts or piping, had to flow into the immersion pool of its own accord. Rabbinic law designates that this pool must be at least 40 se’ahs in volume (a cavity measuring one cubit by one cubit by three cubits) which is equivalent to a volume of more than half a cubic meter. This is considered the minimum size for adults to crouch down and submerge themselves in water.4 According to a recent survey, Second Temple mikva’ot have been excavated and identified. However, their use declined sharply in the centuries following the destruction. Only seventy-four ritual baths have been discovered from the later period (Reich 2013). Even if we discount the Temple-centered system that had been eliminated, the discrepancy is pronounced. This indicates that purity as a routine fixture in the life of an individual and a community may not have been a widespread religious practice in late antique Jewish society, however prominent it was in rabbinic tradition.


29.3 Tithing

The rabbis synthesized biblical laws of tithing and other levies on produce (Num 18:21–32; Deut. 14:22–29; 26:12–15) into an elaborate taxation system referred to as Terumot uMa’aasrot (priestly gifts and tithes). Approximately 2 percent of a person’s total produce was to be gifted to the priests (Terumah), who were to consume this portion while ritually pure. A tenth of the remaining produce—the “first tithe”—was to be given to the Levites (tithe = ma’aser). They in turn gave a tenth of this, a “tithe of tithe,” to the priests to be eaten while pure. Rabbinic halakhah records several opinions that identify Aaronide priests as recipients of the entire “first tithe,” possibly because the Levites were not a sizable group during later Second Temple times. An additional tenth was to be set aside either for the poor (“tithe of the poor”) or for consumption in Jerusalem during a pilgrimage (“second tithe”), depending on the year of the sabbatical cycle. There were additional provisions for the needy at earlier stages of the harvesting and gathering process. Many interests and ideals are expressed in this system: Temple personnel and their livelihood, the centrality of the priests (regardless of Temple employment), Jerusalem and its economy, and care for the needy.

At a certain point in the harvesting process—the last shovel stroke when piling grain or bringing fruit or vegetables into the home compound—the produce became liable for tithing and was not to be consumed until after this separation occurred.5

The Jerusalem orientation of this system is clear. While it all remained theoretically in place after 70 ce, tracking its post-destruction afterlife is instructive. The “second tithe,” which was to be eaten in Jerusalem, or its equivalent value spent there, became inoperative without a functioning Temple and was only symbolically retained.6 It is unclear if the needy were attended to by means of the gifts elaborated in this rabbinic system. The priestly gift and the “first tithe” became the focus of the separation of the produce, and the ritual aspects of this tithe dominated (Oppenheimer 1978). The turn of the second and third centuries marks an additional erosion of this practice. As agricultural laws were only incumbent in the Land of Israel, if an area was defined as outside the borders of the Land, its produce need not be tithed. Rabbi Judah the Patriarch worked to alleviate some of the economic burden of the tithing system by redefining the geographic area that was deemed as legally obligated for this levy. The empire-wide challenges of the third century ce also worked to restrict this practice. Even so, there are some indications of the continued practice of tithing produce, at least by some Jewish communities, well into late antiquity.7

In this respect, the privileges of the Aaronide priests continued. However, scholarship debates the status, and perhaps leadership aspirations, of the priests as a social and religious group after the destruction. The fifth century began to witness a reaffirmation of priests as individuals and as a group in communal leadership and culturally creative capacities. It is not clear whether this was indeed a resurgence or a continuing claim by the descendants of the Second Temple priests to their former centrality. Our historical sources—being mostly rabbinic in perspective—fail to grant a rounded, realistic role to this group. (Amit 2004; Irshai 2002, 2004; Kimelman 1983; Levine 2005: 519–29).

A most telling development is the diverting of the “first tithe” from priests or Levites to rabbinic scholars. There are some traditions from the amoraic period that identify rabbinic figures as recipients of the “first tithe” (y. Ma’aser Sheni 5:5, 6b; Pesikta deRav Kahana 10:10, p. 172, and see also Sifrei Numbers 121: 148). However sparsely attested, this transition is part of the general rabbinic transformation of viewing the protagonists and dominant values of rabbinic scholarship as a replacement for the Temple and its world (Oppenheimer 1978: 284–5).


29.4 Prayer

Prayer can be broadly defined as encompassing any human expression when seeking the divine or, in more narrow terms, as the recitation of texts in fulfillment of prescribed divine service. A required routine of service, by which devotees express mandated allegiance, was usually associated in antiquity with cultic actions, mostly sacrificial in nature. The process by which Jewish religion replaced animal sacrifice with text recitation may be viewed, paradoxically, as both incremental and innovative. While the destruction of the Temple was certainly a catalyst for the evolution of prayer-as-worship, there is Second Temple evidence of routine prayer and prayer texts comprising part of the religious universe of discourse, at least within certain groups and at certain locations (Elbogen 1993: 187–95; Levine 2005: 162–9). On the other hand, Jewish religiosity in general, including the rabbis, was not quick to relinquish the cult of the Jerusalem Temple as the definitive form of worship even after the destruction. Not only did the cult remain de jure, and continued to be prominent in its absence, but also the abortive fourth-century ce attempt at rebuilding the Temple under Julian indicates the receptivity to a contemporary realization of the status quo ante even after three centuries. A linear progression is too orderly a model for appreciating the complex and lengthy transition from the more visceral sacrifice to the verbal focus of prayer. Rabbinic tradition continued to refer to the Temple as a paradigm of worship, while at the same time consciously developing prayer as a mode of religiosity that would eventually supersede the cult (Langer 1998: 1–40; Reif 1993: 60–74).

The Mishnah presents a liturgical system consisting of three main types of mandated prayer (Reif 1993: 121–197).



1. The Shema, which was recited morning and evening, with three biblical passages framed by blessing formulae (Deut. 6:4–9; 11:13–21; Num 15:37–41).

2. The Amidah or “Prayer of Eighteen Benedictions,” as a series of blessings (originally eighteen, then, in later Babylonian tradition, nineteen), with a set frame of three opening and three closing benedictions expressing praise and thanksgiving. On weekdays, the twelve/thirteen intermediate blessings were petitions of personal, communal, or national nature; on Sabbaths and holidays the one intermediate blessing dealt with themes of the appointed time. The Amidah was to be recited thrice daily, in the evening, morning, and afternoon, with an additional recitation on special days.
The Shema and Amidah soon became the two main sequential components of the rabbinic morning and evening prayers (early third century ce).


3. A broad system of occasional blessings that marked certain actions and occasions. Food and drink were framed with blessings before and after consumption, and encounters with natural phenomena (e.g. rainbows), special people (e.g. royalty), or good tidings were occasions for a liturgical response.





The Tractate Berakhot of the Mishnah addresses each of these types individually (and takes no account of the sequential Shema-Amidah structuring). The Amidah, and to a certain extent the Shema as well, are the focus of the phenomenological shift from sacrifice to prayer, as modes of worship (Elbogen 1993: 16–66).

Contemporary scholarship debates the novelty of the rabbinic concept of obligatory prayer. Did the rabbis at Yavneh (if we are to take the ascriptions at face value) create—virtually ex nihilo—a new concept of prayer-as-divine service? Or did the rabbinic contribution perhaps use existing concepts and literary formulations when crafting its nuanced system of routine prayer? (Fleischer 2000; Heinemann 1977; Langer 1999). This debate touches not only upon the question of origins but on issues in the development of ancient prayer: Was mandated prayer fixed in its formulae and wording, in its detailed normative prescription, from time and venue, through precise wording, to proper intent? Or, was there a looser definition of the words to be recited, with rabbinic legislation viewed principally as the framework, and perhaps also relegating the blessing conclusions (hatimot), with much leeway envisioned for the actual language and phrasing? Is the heterogeneity of prayer texts and wording in Talmudic sources evidence of opposition to the established prayer order? Or does this reflect a protracted process of crystallization that was never realized in antiquity and accomplished, if ever, only in early medieval times? How does the later emergence of liturgical poetry fit in to the general picture of synagogue prayer? Is it a response to an entrenched stability of prayer texts and their routine? Or is it part of the general fluidity and creativity that was present in the formulations of divine service? Part of the reason for these debates and the diversity of the reconstructions is the innovative, even revolutionary character of prayer as the main (soon to be exclusive) mode of divine service in Jewish religion.

When texts replaced the Temple cult, the concept of ritual precision and rigor could remain and express itself through detailed regulation. On the other hand, the new verbal mode could influence the essence of the experience. Divine worship, performed with words, lent itself to a more inventive, less fixed approach to the substance of the obligation, whether personal or communal.

Tannaitic tradition laid out its system of prayer and blessings without any explicit admission that this structure emerged at a time of religious and cultic crisis. At the beginning Tractate, the time frame for reciting the evening Shema is related to the priests’ routine of eating their terumah (priestly gifts, see section 29.2–3) without any explicit reference to their radically altered status because of the destroyed Temple. This commencing formulation of the rabbinic liturgical project, while referencing a Temple-related rite, does not acknowledge that this institution, its leadership, and its cult have ceased to exist. The later rabbis were explicit as to the relationship between sacrifice and prayer. One such approach had prayer replacing sacrifice, acknowledging the derivative nature of verbal worship, which had to seek out Temple precedent to legitimate itself (y. Berakhot 4:1 7a–b; b. Berakhot 26b; Genesis Rabbah 68.9; see Bokser 1983).8

Rabbinic opinion regarding prayer evolved from its authorization as surrogate sacrifice, through equating the force of prayer with sacrifice and seeing both as similar modes of service, to boldly asserting the pre-eminence and supremacy of prayer. In the spirit of the verse “Instead of bulls, we will offer [the words of] our lips” (Hosea 14:3), public prayer is not only based upon but also equivalent to the grain offering (y. Berakhot 2:1, 4b). The words of Deuteronomy “Serving Him with all your heart” (11:13) are interpreted by the Talmud: “What is the service [avodah] of the heart? It is indeed prayer” (y. Berakhot 4:1, 7a; see also b. Taanit 2a). According to this approach, the prayer of one’s heart represents much more than a contingent substitute for the sacrificial rite. It is an ultimate expression of devotion toward God. However, this end result cannot be read back into the initial stages of rabbinic prayer. Contending with the loss of a time-honored, divinely mandated cult was an extended process. The supersessionist nature of prayer was only realized and acknowledged gradually. It might seem as though the development was natural, but that would be a teleological reading of the course of events. An appreciation of the rabbinic configuration of obligatory prayer requires recognizing the lingering presence and authority of the Temple ritual (Heinemann 1977: 123–38; Klawans 2006; Reif 1993: 39–88).


29.5 Shabbat and Festivals

The Bible designates Shabbat as a day of rest on which work is prohibited (e.g. Exod. 20:9). The sacrificial cult expressed the sanctity of the day by prescribing an additional sacrifice besides the twice-daily tamid (perpetual) offerings. Personal or individual sacrifices were not offered on this day. The Mishnah develops and systemizes both the prohibition of work and the positive actions required. There is a specification of thirty-nine main categories (avot, “fathers”) of work and their derivatives (toladot, “offspring”) that are considered of biblical authority (m. Shabbat 7.2). These activities are regarded as creating new artifacts and therefore not appropriate to the day of rest. Besides these types of work, the Mishnah and later rabbinic law develop the concept of shevut (refraining) in which secondary types of work were prohibited for being similar to the principal categories or incompatible with the celebratory nature of the day. In some cases rabbinic halakhah was more lenient than its Second Temple corollaries, as in the case of marital relations which were prohibited by some (Jubilees 50:10), but not the rabbis, or enabling people to carry outside their domain by creating an eruv (combining, converging) that symbolically expands the private domain.

Work prohibition was coupled with practices of the home and synagogue intended to enhance the special character of the day. Lighting candles was mandated,9 and the festive meals were preceded by a time-specific blessing over the wine (kiddush, “sanctification”). The Shabbat synagogue practice recorded in rabbinic literature differed from weekdays with a special Amidah prayer, reading a Torah portion with an attendant translation into Aramaic, reciting a passage from the prophets, and adding a Mussaf (additional) service. Later, in the Land of Israel, special liturgical hymns were composed based on the prose prayer and content of each week’s Torah reading (Elbogen 1993: 129–76).

Rabbinic perception of the festival calendar is based on the biblical depiction, while standardizing and systemizing it. The three pilgrimage holidays—Pesach (Passover), Shavu’ot (Weeks), Sukkot (Tabernacles)—as well as Rosh Hashanah (New Year’s Day) and Yom Kippur (Day of Atonement), formed the basic framework of the festival cycle. The work prohibition during the festivals is similar to Shabbat except for the preparation of food, which is permitted. The intermediate days of the week-long Passover and Tabernacles festivals were called hol hamoed (the regular, ordinary [part of the] festival) and had lesser prohibitions associated with them. The Mishnah describes the hierarchy of Shabbat and festivals when enumerating the number of Torah readers on these special days. The weekday Torah had three people called to read, the new moons and intermediate days of festivals had four, festivals (and Rosh Hashanah) five, the Day of Atonement six, and Shabbat, the pinnacle of the hierarchy, seven (m. Megillah 3.4).

These festivals show a common normative denominator, reflect the cycle of the seasons, and reference different experiences of the traditional lore. Passover celebrates the Exodus from Egypt and incorporates the distinct features of eating unleavened bread and retelling the story, as well as the recitation of the Hallel Psalms (Ps 113–118) common to the other pilgrimage festivals. The waving of the four species during Tabernacles was expanded after 70 ce in order to perpetuate the seven-day Temple practice, thus commemorating and replacing the discontinued practice. The Mussaf (additional) service that referenced the additional Temple offering was another shared feature (Elbogen 1993: 103–24).

It seems there is no moment more representative of Second Temple psyche than the Day of Atonement, on which the high priest had the task of atoning for the sins of the entire community and praying on its behalf. The high priest’s entry into the Holy of Holies, the inner sanctum of the Temple, was the culmination of a detailed ritual that provided concrete dimensions to the centrality of the Jerusalem Temple and the gravity of its cult. The biblical reference of Shabbat Shabbaton (Sabbath of Sabbaths, Lev. 16:31) is realized in the Temple descriptions. Mishnaic law builds on the biblical ritual found in Leviticus 16 and provides a detailed elaboration of the appointed Temple service, with the high priest at the center of events.

Seven of the eight chapters of the Mishnaic Tractate Yoma (The Day, i.e. Day of Atonement) are a sequential description of the high priest and his actions.10 This past prominence accentuates the boldness of the Mishnah’s conceptual innovation regarding expiation and atonement after the destruction. All individuals were now responsible for their own atonement by way of prayer and confession of sins. The sins were presented in two separate categories of interpersonal misbehavior and religious transgression: “For transgressions that are between a person and God, the Day of Atonement atones, but for transgressions that are between a person and his fellow, the Day of Atonement does not atone unless one appeased one’s fellow” (m. Yoma 8.9). As opposed to the emphasis on the accurate performance of the cult and its rituals in Temple times, we now see an emergence of the concept of kavvanah (intention, heartfelt performance of religious duties, typically prayer). It is not the act of reciting a confession—at that time the exact wording was not prescribed—that fulfills the requirement but the intention of atoning for one’s transgressions. Without proper intention, the confession would not achieve the desired end: “If a person says, ‘I will sin and repent, and sin again and repent,’ he will not be given a chance to repent” (m. Yoma 8:9) or (ibid.).

In its description of the Day of Atonement at the Temple, the Mishnah dwells on the public nature and visibility of both the Torah reading and the cultic activity (m. Yoma 7.1–2). Attention may continuing presence of this temple rite may have contributed to the later emergence of the liturgical poems of the Seder Ha’avodah and their synagogue recitation. Seder Ha’avodah hymns describe the high priest’s Temple practices on the Day of Atonement as a culmination of the history of the world. Their message implies that all of creation was directed toward the concentric selection of Israel, the tribe of Levi, Aaron, and his descendants, and ultimately the High Priest of the Jerusalem Temple. This high priest achieved the apex of his designation when, once a year on that day, he entered the Holy of Holies after confessing his own sins, and those of the priests and the entire people. The Seder Ha’avodah poetry presents a Temple-predicated world and, just as the world’s existence is a consequence of its creation, its continued well-being depends on the annual Temple ritual. Paradoxically, the need for an annual representation of the event works to reduce the mystique of the Temple. Here again is a transition from a purely cultic posture to a wider forms of religiosity, where all (albeit, men only) may assume the symbolic place of the high priest, and the community participates in a ceremony with assorted forms of ritual expression: prescribed responses and physical gestures.11

The Temple paschal sacrifice offered in Jerusalem by individuals on the afternoon of Nisan 14th, and then eaten by havurot (designated groups), is pictured in rabbinic literature as a popular lay ritual. The Mishnah devotes half of Tractate Pesahim to this event, which started at the Temple and then continued throughout the city. The eating of the sacrificial meal included symbolic foods, such as unleavened bread and bitter herbs, and was accompanied by the recitation of psalms. After the destruction, when this event was inoperative, the Mishnah proposed a rite to take its place. What was ancillary in Temple times became more central. The Passover Seder (festive meal, lit. order) is a verbal framework for the continued performance of earlier practice. This Seder is placed by the Mishnah at home, in a family context with the story of the Exodus being retold; while other rabbinic texts speak of a rabbi-disciple setting where the laws of the paschal sacrifice, and of the holiday in general, were discussed. Four cups of wine, special food, behavior designed to stimulate conversation, questions to be asked, central texts, and topics to be addressed—all these are detailed in the different rabbinic traditions of the Seder ritual. Many of the attendant practices of the rabbinic seder—e.g. the abundance of wine, questions presented by a child, some specific dishes, the presence of the afikoman (epikomus)—parallel the features of Hellenistic symposia of the same period. The rabbis used this cultural institution, at least partly, as a model for fashioning the post-destruction Seder in lieu of the paschal sacrifice (Bokser 1984; Stein 1957).

It has been suggested that both rabbinic tradition and the early Church shared a similar need to replace the impressive paschal experience of the Temple. Each religious tradition grappled with contemporary challenges, claimed ownership over the heritage of the Second Temple, and presented itself as the legitimate heir of tradition (Yuval 2006: 56–86). The rabbis placed the presentation and explication of Deuteronomy 26:5–10 at the center of the evening’s activities. This text succinctly reviews Israelite history from Abraham’s migration through the bondage of Egypt, culminating in the gifting of the Land: “Therefore I now bring the first fruits of the soil which You, O Eternal, have given me” (v. 10). This recitation had Temple resonance, as it was the accompanying statement made by an individual who brought his first-fruit offerings to the Temple. The recitation was a rare example of a layperson verbally participating in a Temple ritual. The new framework of the Passover Seder utilized a biblical text associated with popular Temple practice, thereby simultaneously perpetuating and replacing the Temple as a resource for religious experience. The rabbinic Seder became the kernel of an elaborate set of practices and texts that evolved over the centuries, and is still evolving today.


29.6 Home Rituals

In the absence of the Temple, home rituals became an important locus of Jewish religious activity. Though not a result of the destruction, and probably from an earlier period, these rituals resonated with the redefinition and decentralization of Jewish religious life after 70 ce. The uniqueness of the Jerusalem Temple faded as the home joined the synagogue and the beit midrash (house of study) as a place of holiness and ritual activity. The following Talmudic tradition explicitly states the nature of the home as a substitute for the Temple: “Rabbi Yohanan and Rabbi Eleazar both said: While the Temple still stood the altar atoned for a person’s sins), but now that the Temple no longer stands, a person’s table atones” (b. Menahot 97a; see also b. Berakhot 55b; b. Hagigah 27a).

If the dining table now serves as an altar, it is to be treated with reverence (Kraemer 2007: 73–86). Three of the nine chapters of Tractate Berakhot are devoted to blessings recited before and after meals. The meal itself has ritualistic characteristics, as the proper conduct of those dining together is stressed:

“If three (people) have eaten at the same table and have not shared words of Torah, it is as though they had eaten sacrifices of the dead […] However, if three (people) have eaten at one table and have shared words of the Torah, it is as if they had eaten from God’s table” (m. Avot 3:4).

Shabbat and festivals are singled out by appointed meals that are introduced by Kiddush, a sanctification of the wine and of the day, and continues with the regular table rituals, all designed to elevate the moment. The Havdalah ritual separating the holy from the mundane takes place at the end of the Shabbat or festival day, involving blessings over wine, fire, and fragrances. The Kiddush and the Havdalah serve to define the holy day, thereby marking its unique character. This marking takes place at home.

A person’s own routine is also marked by home rituals, inter alia, responses to waking up and going to sleep, and the performance of daily tasks, thereby imbuing this functional behavior with religious significance. One’s own clothing, shoes, and bodily functions are referred to in the sequence of morning blessings. In addition, the theological declaration expressed in the Shema liturgy encases a person’s day. The Mishnah seems to identify the recitation of the Shema as the early-morning and night ritual, which fulfills the requirement of the twice-daily recitation “when you lay down and when you rise up” (Deut. 6:7). By so doing, a person’s daily experience is framed by religious expression.

The rituals that have been presented in the previous paragraphs endeavor to be disciplined responses to normal routine and facilitate a quest for holiness. Personal and familial liturgy, unmediated by clergy or specialists, and life at home, are all part of the sacred. It is important to remember that biblical tradition had already recognized forms of personal, non-cultic pietistic expression. This non-establishment religious behavior is evident in Second Temple times as well. However, rabbinic tradition places what may have formerly been marginal and ancillary as central religious activities. The rabbis foregrounded this alternate religious language, magnifying its breadth and depth.


29.7 Conclusion

The void caused by the destruction of the Second Temple necessitated a search for theological and ritual surrogates that evoked resourcefulness and creativeness while introducing concepts and practices. These innovations covered the full range, from temporary replacements that only eventually evolved into lasting fixtures of Jewish tradition to superseding institutions, which, at least arguably, were intended to replace Temple ritual ab initio. It stands to reason that earlier tannaitic activity was more cautious and tentative, and the passage of time generated bolder, more intentional replacement in amoraic traditions. This conceptual development is part of the general shift in Late Antiquity, where sacrificial cult recedes as the prime, authoritative expression of divine worship, and alternate modes of piety were brought to the fore (Balberg 2014: 221–5; Stroumsa 2009).

The Temple and its attendant concepts and practices were constantly present in the fashioning of rabbinic ritual law. Different approaches were utilized for appealing to Temple practice: maintaining continuity, modifying and adapting to fit the circumstances arising from the absence of the Temple, acknowledging break and rupture in practices that were discontinued, and suggesting new modes of ritual expression.

Temple memory served as a validating symbol when presenting novel practice. The system of mandated prayer as a form of divine service was self-consciously modeled on the steady rhythm of the daily sacrificial routine. Rabbinic prayer focused on the obligation of each individual to fulfill the ritual requirement of daily prayer. Divine service was no longer a distant, delegated act, and prayer was legally construed as personal responsibility. The different holiday rituals—such as the Passover Seder, recitation of the Hallel psalms, waiving of the Four of Sukkot —were all adaptations of, and replacements for, the now inaccessible Temple observances. Even the Shabbat prohibitions, the elaborate systemization and conceptualization of which were a rabbinic contribution, were nominally associated with the acts of the Temple cult (y. Shabbat 7:2 9a).

In general, when viewed in relation to its biblical and Second Temple antecedents, rabbinic ritual law is marked by its systemization and comprehensiveness. Talmudic tradition collates and organizes the biblical data (however scattered and uneven its coverage may be), filling in perceived gaps (whether on the basis of traditional material or as original contribution), and presenting a broad picture of a given area of interest. This does not mean that the literary presentation of the legal material (halakhic midrash, Mishnah, or Talmudic debate) is necessarily orderly. More often than not, when reading a chapter of Mishnah or a page of Talmud, one has the impression of a debate in progress. However, the lack of orderly presentation does not negate the endeavor to develop conceptual underpinnings and locate precepts in an integral framework.

The preceding portrait concentrates on the practice and theology of different ritual areas of rabbinic law. It is not an historical description of what took place in the synagogues, homes, and personal lives of contemporary Jews. This chapter has not addressed the issue of the normativity and representativeness of rabbinic ritual. The extent to which the rabbis influenced actual Jewish religious experience is of cardinal importance but has not been addressed here. Recent scholarship has come to recognize a more nuanced social relationship between rabbinic circles and the different components of Jewish society.

Rabbinic ritual law became the canonical religious expression of Judaism as it developed through medieval and modern times. Temporary provisions evolved into time-tested and time-honored practices. The Temple remained part of Jewish collective memory and dominated the explicit language of traditional-rabbinic prayer, even if its presence assumed spiritualized dimensions or became more perfunctory. The different modalities by which rabbinic ritual law regarded the Temple, and the strategies by which Temple memory was kept alive, made a reality of the words of the psalmist: “If I forget you, O Jerusalem, let my right hand wither, let my tongue stick to my palate if I cease to think of you, if I do not keep Jerusalem in memory even at my happiest hour” (137:5–6). However, rabbinic ritual was not only an acknowledgement and memorial of the past; it was also part of the Talmudic enterprise of reinterpreting the traditions of the Bible and the Second Temple. Rabbinic ritual created the religious sensibilities, concepts, and practices that were predicated on individual obligation, communal solidarity, and a study of, and conversation with, received tradition. This discourse still informs much of Jewish practice.




Notes


1. “Egalitarian” here refers to an equalizing tendency first and foremost among Jewish males. Talmudic perceptions of society and religion remained androcentric, perhaps even more so when compared to Temple worship.

2. Neither Talmud covers the sixth Order Teharot (Purities), see section 29.2.

3. With the exception of the seventh tractate, Niddah, which deals with the status and restrictions of menstruating women.

4. Rabbinic law introduced the concept of an otzar—a small pool of the minimum volume into which the rainwater flowed. Next to this small pool, a regular bathing pool would be constructed, which would be filled and serviced without any restrictions. A pipe would connect the two adjacent pools. Opening this pipe would render the larger pool fit for ritual immersion.

5. Untithed food is referred to as tevel; the remainder of the crops after tithes and gifts have been separated out is regarded as metukan (prepared, ready); demai denotes food that is of uncertain status with regard to its tithing.

6. As was the parallel category of Neta Revai—fourth-year yield of a new fruit tree.

7. A lengthy sixth-century halakhic inscription inside a village synagogue located in the Beit Shean (Scythopolis) valley delineates laws of tithing: types of produce that are liable for this taxation, and areas that necessitate this action. A rural community saw fit to devote pride of place to this area of rabbinic law and its application in their routine.

8. Another approach seeks the instituting of prayer in hoary antiquity, ascribing prayer-as-divine worship to the three patriarchs or to Moses (y. Berakhot 4:1, 7a–b; b. Berakhot 26b). Some of these sources explicitly make the claim that prayer is earlier, more permanent, and even of loftier quality than that which the Temple had to offer (Tanhuma Ki Tavo 1). Another approach connects the thrice-daily prayer to the progression of the day—sunrise, afternoon, and evening—and is indifferent to any Temple or priestly connection (Genesis Rabbah 68.9).

9. It was only in the ninth–tenth centuries, the Geonic period, that Shabbat candle-lighting was first documented as a ritual prefaced by a blessing.

10. Later, this Temple service was referred to simply as the “Order of Service” [Seder Ha’avodah] with no need for extra identifiers.

11. The Talmud alludes to the recitation of the high priest’s confession (b. Yoma 36b). Arguably the Mishnah in Tractate Yoma served as an inspiration for the literary Seder Ha’avodah. As literary fate would have it, the poetic texts’ versions of Seder Ha’avodah influenced the medieval manuscripts of m. Yoma and its later version in the printed editions.
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Chapter 30

Women, Children, and Slaves in Rabbinic Law


Catherine Hezser





Rabbinic discussions about women, children, and slaves are generally informed by biblical law. Yet rabbis of the first five centuries ce, who lived in Greco-Roman and Sasanian cultural environments, expanded and transformed biblical rules, adapting them to the particular circumstances and issues they encountered in daily life. The rabbinic halakhic enterprise must be seen as both traditional and innovative, upholding the significance of biblical law by, at the same time, renovating and expanding it.

The study of women, children, and slaves in rabbinic literature was neglected until the 1980s and is still relatively unexplored. Earlier scholars focused on institutions and the community rather than on the family, household, and daily life. The study of women in rabbinic law and ancient Jewish society developed in the course of new feminist and gender studies approaches and has produced a sizable amount of publications since then (Baskin 2002; Biale 1984, 1995; Hauptman 1998; Heger 2014; Ilan 1995, 1997; Raveh 2014; Wegner 1988), especially in connection with specific topics (Cohen 2005 and Fishbane 2007: otherness and inferior status; Fonrobert 2000 and Wasserfall 1999: menstruation and impurity; Satlow 2001: marriage; Zolty 1993: Torah study). Whereas earlier studies focused on women in Palestinian rabbinic literature, the recent trend to investigate Babylonian Judaism in its Sasanian surroundings has led to the creation of a feminist commentary on the Babylonian Talmud, of which several volumes have already appeared (Dal Bo 2013; Ilan 2008; Ilan, Brockhaus, and Hidde 2005; Ilan, Or, Salzer, Steuer, and Wandrey 2007; Or 2010; Valler 2011). The study of slaves (Flesher 1989; Hezser 2002, 2003a, 2003b, 2005a, 2007, 2011, 2013; Martin 1993; Urbach 1964; Zeitlin 1962–1963) and children (Katzoff 2003; Kraemer 1989; Lapin 2003; Moscovitz 2007; Yarbrough 1993) in rabbinic sources had received less scholarly attention. Comprehensive new surveys on slaves (Hezser 2005a) and children (Sivan 2018) have improved this situation.

The approaches to women, slaves, and children in rabbinic literature are social-historical and legal-historical. Scholars investigate rabbinic views concerning women, slaves, and minors within rabbinic documents themselves and in the framework of Greco-Roman and Persian society and law. They differ in degrees with regard to their attitudes on the historical reliability of the texts: while some scholars use the sources for ancient Jewish social history, albeit in a methodologically critical and self-reflected way, others believe that they should (primarily or exclusively) be seen as literature and discourse. Ultimately, we do not know to what extent rabbis’ contemporaries followed rabbinic instructions and advice. At the same time, it is possible to read the texts “against the grain” to make them reveal aspects of “outsider” history, and to search for patterns of social interaction in different literary forms.

The Greco-Roman and Sasanian cultural contexts are of crucial importance for understanding and interpreting the rabbinic texts. Scholars have moved away from the notion of direct influence and dependence, toward a broader and looser definition of the signifying space in which rabbis lived (Schäfer 1998: 14–6). While the direct dependence of rabbinic law on Hellenistic and Roman law is hardly ever possible to ascertain, some Hellenistic and Roman legal issues and decisions were probably known to rabbis from hearsay. Some scholars have suggested that rabbis “appropriated the model of the Roman jurist” (Cohn 2013: 36) or “mirrored” Roman law (Dohrmann 2008). In a provincial context in which rabbis lacked institutional power they seem to have set themselves up as local Jewish arbitrators among others (Harries 2010: 90–2). In Babylonia rabbis may have obtained proper legal authority in the post-Talmudic period only, with the institutional developments of the fifth and sixth centuries preparing the path (Boyarin 2005: 238).

In this section 30 we shall focus on legal areas in which a development from biblical to rabbinic law is noticeable. The discussion is meant to provide a framework for further study rather than attempting to be comprehensive.


30.1 The Halakhic Association of Women, Slaves, and Minors

In rabbinic texts women, slaves, and minors are often associated with each other. The use of this triad seems to be a development of Greco-Roman times also found in Josephus’s writings (Hezser 2005a: 76–8). Within the context of the household (bayyit) these three categories of people were all dependent on the free adult male householder (baal ha-bayyit). Rabbinic rulings pertaining to the householder’s authority over the various categories of dependents are complex, changing, and contradictory, requiring detailed analysis and interpretation. Only a broad outline of some similarities and differences can be provided here.

Generally speaking, neither married women nor children or slaves were expected to possess their own property. According to rabbis, the property a woman brought into the marriage, that is, her dowry stipulated in her ketubbah, as well as the proceeds from her work would be owned by her husband during the duration of the marriage (Satlow 2001: 209). When sons and slaves were commissioned to conduct business with the householder’s property, the proceeds belonged to the latter (t. B.K. 11:2). This assumed lack of independent property while under the authority of their husband, father, or master had important consequences in a number of areas of religious and civil law. For example, pledges concerning the Half Sheqel offering (cf. Exod. 30:11–16; see Lever 1963) should not be exacted from women, slaves, and minors (m. Sheq. 1:3) and they are not liable to the surcharge (m. Sheq. 1:6). Charitable collectors should not accept valuable and expensive items from them. Finds of wives, minor children, and slaves automatically belonged to the householder (m. B.M. 1.5). Without their own landholdings women, slaves, and minors were not obliged to recite the blessing over first fruits, since they could not say, “Which you, the Lord, has given me” (m. Bik. 1.1).

Women, slaves, and minors were generally associated with the private sphere of the household. Although wives and children could accompany men to the synagogue, they were not expected to be actively involved in its activities or the activities of other adult male assemblies. They were not required to blow the shofar on Rosh Hashanah (t. R.H. 4.1), recite the scroll of Esther on Purim (t. Meg. 2.7), dwell in the sukkah on Sukkot (m. Suk. 2.8), or say the Grace After Meals on behalf of others (m. Ber. 7.2). Since women and slaves were considered to be occupied with household tasks during the day, they were exempt from the timebound recitation of prayers and from putting on tefillin (m. Ber. 3.3). With regard to the recitation of the Shema, the Yerushalmi provides an additional reason for excluding slaves: only those who have God as their only master can recite it (y. Ber. 3:3, 6b).

Like many ancient writers, rabbis considered women, slaves, and minors potentially “unruly.” Therefore havurot for the eating of the Passover offering should not consist of women, slaves, and minors only (m. Pes. 8.7, cf. the explanations provided in t. Pes. 8:6 and y. Pes. 8:7, 36a). The Yerushalmi considered it necessary to state that women and slaves are nevertheless deemed trustworthy with regard to the search for leaven before Passover (y. Pes. 1:1, 27b). Rabbis’ assumption that women—like slaves and minors—lacked self-control probably had an impact on purity regulations as well, as Balberg (2014: 142–7) has pointed out: women were supposed to constantly check themselves for signs of impurity and to seek the advice of experts.

It seems, then, that assumed similarities between the legal status, lifestyle, and behavior of women, slaves, and minors formed the basis of their identification in various halakhic contexts. Rabbis’ interest in classifying their surroundings and in distinguishing themselves from “others” considered inferior to themselves provided an additional reason. Just as the adult male Roman citizen’s identity was juxtaposed to women, children, and slaves, so was the identity of the adult male Israelite. One may assume that, particularly in a context of Roman imperialism and provincial subjugation, rabbis were keen on distinguishing themselves from associations with effeminacy, servility, and impotence. They seem to have done so by imitating the common Greco-Roman amalgamation of all status-inferior members of their households.

As Joshel and Murnaghan (1998) have shown, the “differential equation” of women, slaves, and minors has a long tradition in ancient literature. Whereas non-Jews fell outside Romans’ and rabbis’ jurisdiction altogether, being located outside the boundaries of their social worlds, women, children, and slaves were members of their households, that is, parts of their most intimate surroundings. They were both subordinate and dependent as long as their relationship to the householder remained unchanged. Different rules applied to divorced wives and widows, manumitted slaves, and sons. Adult sons would become householders in their own right and perpetuate the family’s name, honor, and property.

Joshel and Murnaghan see particular similarities in the Greco-Roman perception of women and slaves, based on the significance of both patriarchy and slave-holding in these societies:

Women and slaves were similarly distinguished from free men by their social subordination and their imagined otherness. Both were excluded from full participation in political life; both occupied an ambiguous position in the patrilocal family as indispensable outsiders; and both were viewed as morally deficient and potentially dangerous. (1998: 3)

Just as women were excluded from full political and religious participation in Roman society (for female participation in Roman cults and rites, especially those that were exclusively female, see Schultz 2006; Takacs 2008), they were excluded from full religious participation in rabbinic Judaism. In both societies they were, alongside slaves, seen as “others” from which the adult male householders distinguished themselves. They could obtain a relatively independent status only after having been divorced, widowed, or manumitted. Especially interesting is Joshel and Murnaghan’s reference to their “invasion” of the kinship group from outside, which constituted their potential dangerousness. Whereas children were blood relatives of the householder, wives and slaves came from other, more or less unknown sections of the population. Obviously, this would have been much truer for slaves than wives: wives might even originate from the same extended family network whereas some of the household’s slaves might have been former non-Jews who practiced idolatry. Nevertheless, wives were generally not kin but “acquired.”

Important differences between the three categories also had a great impact on rabbinic legislation. Male minors would grow up and become their fathers’ successors in the family line. Therefore they had to be treated in a way that supported their development into religiously responsible adult males. For example, male minors who could manage by themselves, that is, those who were beyond toddler age, should join their fathers in the sukkah (m. Suk. 2:8); if they could read, they were allowed to read from the Torah in public (m. Meg. 4:6). Although rabbis permitted the physical punishment of both children and slaves for educational reasons, they advocated precaution in the case of the former (t. B.K. 9:8, 9:10.8; 9.10 R. Yehudah in m. B.K. 8.3). Householders were obliged to maintain their wives even after a divorce, whereas the maintenance of manumitted slaves was a matter of personal choice (m. Git. 1:6). Most important, a householder would care about his wife’s and children’s dignity, a quality which was denied all slaves. The issue of family honor and its preservation therefore constitutes a fundamental principle of both Roman and rabbinic legal rulings concerning women and children.


30.2 Rabbinic Legal Innovations Concerning Women

Rabbis discuss issues concerning women in the order Nashim of the Mishnah, Tosefta, and Talmuds. Being aware of biblical law on marriage, inheritance, and the status of children, rabbis developed their own innovative approach. Especially noteworthy are the development from bride price to ketubbah; from patrilineal descent to the matrilineal principle; and legal ways to enable women to inherit property.

According to biblical marriage law (on Babylonian prototypes see Westbrook 1988), men had to pay a bride price (mohar) to the father of the bride (Westbrook 1991: 57), the value of this fee depending on whether the woman was a virgin (cf. Exod. 22:15–16; Deut. 22:28–29). Mishnah Ketubbot 1:2 lists the values of the respective marriage contracts of a virgin and other types of marriageable women. Hauptman (1998: 63) has already emphasized that the ketubbah mentioned in rabbinic texts is not a bride price: “The bride-price of virgins is paid to the father by the husband at the time of marriage, whereas the ketubah is paid to the woman herself, upon the dissolution of the marriage by death or divorce,” to guarantee her further maintenance. For the “acquisition” of a woman, on the other hand, a merely symbolic amount of money or no money at all was necessary: “A woman is acquired in three ways …: She is acquired through money, a document, and sexual intercourse” (m. Qid. 1.1). In the following, relatively small amounts of money are suggested: a denar (House of Shammai) or only a perutah (House of Hillel). Since any of the three suggested forms constituted a valid interaction, sexual intercourse established a marriage, without the need for money or a document.

This rabbinic innovation from mohar to ketubbah (on this development see Geller 1978; Jackson 2003; Satlow 1993) would make marriage easier for men and divorce more costly. Not only was the husband obliged to pay his wife a stipulated payment but also to return her dowry upon divorce. Hauptman sees the development from bride price to ketubbah as a “paradigm shift” (1998: 67) which changed the very nature of marriage from a form of purchase to a negotiated relationship. Whether this can be seen as a step toward “greater women’s participation” (1998: 68) is questionable: the negotiations at the beginning of marriage would have been carried out between the woman’s father and prospective husband, after all. What seems clear, however, is that rabbis tried to consolidate marriage, making it easier for men to enter and more difficult to leave. Since men had to provide for their wives during marriage and marriage was the only lifestyle option for adult women in ancient Jewish society, one may assume that women also benefited from this development.

The relationship between the rabbinic ketubbah and documentary evidence of marriage contracts from the Judaean Desert is still being investigated by scholars. According to Satlow (2001: 87), rabbis were probably familiar with certain scribal practices and developed them further, standardizing their language and establishing biblical connections. This would diminish their role as innovators to a certain extent. Safrai has suggested to distinguish between the Greek and Aramaic documentary evidence: whereas there is little overlap between the rabbinic rules and Greek marriage contracts from the Judaean Desert, the Aramaic marriage contracts “are generally close to the halakhah: they do not exactly preserve the mishnaic text, but are proximate to it, especially the marriage contract in P. Yadin 10 …” (Safrai 2005: 231).

Each documentary text needs to be examined on its own with regard to its relationship to other exemplars and rabbinic, Hellenistic, and Roman legal rules concerning marriage. In all likelihood, only relatively wealthy families would have considered it worthwhile to commission marriage contracts to be written (Hezser 2001: 301). Those who did would have used the formulas and conditions most suitable to their values and advantageous to their circumstances.

Another rabbinic legal innovation based on developments in Jewish society in Hellenistic and Roman times was the codification of the matrilineal principle. Biblical narratives about Israelite patriarchs’ children with “foreign” women seem to assume that these children were the legitimate heirs of the Israelite fathers. For example, in Genesis 16:2 the possibility that the Egyptian slave Hagar could serve as a surrogate for Sarai to produce sons and heirs for her husband Abraham is presented in a self-evident way. Later in Genesis (41:45) the patriarch Joseph is said to have married Aseneth, the daughter of an Egyptian priest. Only much later, in the Greek Jewish novel Joseph and Aseneth, is this union between an Israelite and an idolator presented as problematic, but even there no conversion ritual was introduced; rather, the bride’s destruction of her idols and commitment to monotheism was considered sufficient. It seems that in biblical and early post-biblical times women of non-Israelite origins could be integrated into the Israelite families without the requirement of conversion (see also the example of the biblical Ruth). Their children would be considered the legitimate heirs of the Israelite fathers. The family line was patrilineal, irrespective of the mother’s origins (Cohen 1999: 305).

The matrilineal principle is first expressed in the Mishnah (m. Kid. 3.12): in an illegitimate union the offspring follows the status of the mother; if she is non-Jewish, the child is considered non-Jewish, if she is a slave, the child is a slave, irrespective of the father’s status as a Jew and freeman. Shaye Cohen (1999: 285–303) has discussed the possible reasons for this innovative regulation which was first formulated in the Roman period. He notes that suggestions such as the uncertainty of paternity or the intimacy of motherhood are not persuasive, because they would have applied in earlier periods as well. More stringent is the context of Roman law. In imperial times only unions between freeborn individuals were considered iustae nuptiae. The slaves of illegitimate unions, such as the children of slave mothers, were automatically considered slaves (Gaius, Inst. 1. 81). This regulation probably served to protect the interests of the nuclear family, especially as far as inheritance was concerned. In the rabbinic context it prevents the “infiltration” of the Jewish family by practitioners of other religions. On the basis of the biblical examples it seems that Jewish men were more likely to have sexual intercourse with non-Jewish women than Jewish women with non-Jewish men. With the matrilineal principle such illegitimate unions would remain without further consequences.

The third area in which rabbis seem to have introduced innovative regulations was the transmission of property to a woman. As already mentioned above, the property a woman brought into the marriage officially belonged to and could be used by her husband during the marriage. When her father died, her brothers would inherit; when her husband died, her sons inherited his property, whereas she and her daughters were meant to be maintained (cf. m. Ket. 13.3). Whereas biblical inheritance law disadvantaged women (daughters could inherit only if there were no sons, cf. Num. 27:8), rabbis came up with a way in which fathers could circumvent it and give property to their daughters: by way of donation. According to Hauptman (1998: 177), “In this area of law, more than in most, the rabbis seem halakhically self-aware with respect to both their goal of giving a woman a portion of her father’s estate and their realization that they needed openly to behave contrary to what the Torah dictates.”

Through so-called gifts in contemplation of death (Yaron 1960) fathers could transfer more or less large amounts of property to their daughters. Since the transfer of ownership would take effect at the time of the father’s death, the “gift” was, in fact, an inheritance (see also Hauptman 1998: 184), although the terminology could not be used, since bequeathing property to daughters was “against the Torah” (m. B.B. 8.5). To be sure, gifts in contemplation of death could also be given to sons (see m. B.B. 8.5) and allowed fathers to allocate their estate in accordance with their own wishes rather than following the rather unflexible biblical inheritance laws which automatically allocated the largest portion to the firstborn son. The rabbinic regulations give greater power to the head of the household to “distribute his wealth as he sees fit” (Hauptman 1998: 191), without abolishing biblical inheritance laws.


30.3 Rabbinic Slave Law

Whereas biblical law clearly distinguishes between Hebrew and Canaanite slaves with regard to their treatment and manumission (Exod. 21:2–6; Deut. 15:12–18), in rabbinic law the differentiation between a slave and a freeborn person is much more important than ethnic distinctions (Flesher 1989). The focus on the servile status, irrespective of ethnic origin, seems to have been a new development of Hellenistic and Roman times. In the Greek Jewish writings the distinction between Jewish and non-Jewish slaves is almost completely absent and the biblical manumission laws concerning Hebrew slaves seem to have been ignored (Hezser 2005a: 31–2). Philo and Josephus thematize the distinction between Hebrew and Canaanite slaves in exegetical contexts only and so do rabbis. As far as the Mishnah is concerned, McCraken Flesher writes: “The Scriptural distinction between native and foreigner does not define the categories of slavery in the Mishnah’s main system of slavery” (Flesher 1988: 36). Much more common are distinctions between slaves and free people. References to Hebrew and Canaanite slaves are mere biblical remnants carried forth for exegetical purposes.

What could have been the reason for this shift? One reason was the significance of the biblical Exodus narrative. For rabbis the Exodus experience was incompatible with renewed enslavement, that is, one could not be the slave of a human master and a Jew. Enslavement canceled one’s Jewish identity. Therefore distinctions between Jewish and non-Jewish slaves were rather insignificant. Slaves were slaves, distinguished from Jews as freeborn people. The wider reason for this development may have been the (Hellenistic and) Roman context. In Roman society slaves were seen as blank slates to be inscribed by their masters. Their former ethnic and family backgrounds were irrelevant. From the master’s perspective, slaves lacked any personal identity. They were seen as extensions of their masters. In practical terms this would have meant that formerly Jewish slaves of Roman masters would by necessity have been involved in idolatrous religious rites; vice versa, the gentile slaves of Jewish masters would have been circumcised and immersed (t. A.Z. 3.11), cooked kosher food, and participated in the Passover meal. Circumcision and immersion did not make them Jewish but enabled them to work in Jewish households.

According to biblical rules, Hebrew slaves were to be manumitted in the seventh year of their service (Exod. 21:2; Deut. 15:12) or in the Jubilee Year (Lev. 25:40). These biblical rules are contradictory and idealistic, and their actual fulfillment remains questionable. The Mishnah continues to list these two possibilities for the release of Hebrew slaves and adds a third option: “A Hebrew slave … acquires himself by [serving for six] years, and in the Jubilee Year, and by [redeeming himself at] his outstanding value …” (m. Qid. 1.2). The three options are not reconciled with each other. Should one assume that those slaves who were not released earlier should be released in the Jubilee Year? Could any (Hebrew) slave redeem himself at any time, if he or a relative or friend was able to pay the redemption money? Should all three options be seen as idealistic rather than practicable? A text in Sifra (Behar 2:4–5, 74a–b) suggests that the Jubilee Year regulation was not commonly observed in rabbinic times and depended on the goodwill of the individual master (“the sending forth of slaves depends on each individual human being”). If so, one may assume that a seventh year release would have been even rarer.

The third option, that a slave might be redeemed with money, has an analogy in Roman society. A slave could purchase his freedom with the money he had earned by doing business for his master with the peculium, or a free person could redeem him. Both options are alluded to in m. Kiddushin 1.3, where the redemption of a Canaanite slave with his own money or money paid by others is discussed. Although the term peculium does not appear in rabbinic sources, rabbis reckoned with the possibility that slaves did business with their master’s money. In general, the proceeds of such business would automatically belong to the master (t. B.K. 11.2: an analogy between the son and slave is established here). The saying, “The slave and what is his belongs to his master” (Gen Rabbah 67.5) expresses a principle that was also held up in Roman society. Similarly, gifts given to slaves by third persons belonged to the master. A baraita in y. Kiddushin 1:3, 60a states: “It is self-evident that [if] the slave receives a gift … [he does] not [obtain ownership of it].” Yet, sages (in contrast to R. Meir) allowed for a stipulation that stated explicitly, “Here is this money for you [on condition] that your master has no right to it” (y. Kid. 1.3, 60a, continuation), which would allow the slave to purchase his freedom. A distinction between a Hebrew and Canaanite slave is not made in this text. In Roman society, the peculium could comprise the money a slave “earned from anyone as a gift when that person wanted the slave to have it as his own property, as it were” (Dig. 15.1.39, Florentinus). Although rabbis do not refer to the institution of the peculium, sages’ opinion is, in fact, very similar to this Roman stipulation.

According to m. Kiddushin 1.2, female Hebrew slaves should be released when they show signs of puberty. With this rule rabbis probably tried to prevent masters from sexually exploiting their female slaves, if they were of a Jewish origin. That fathers had the right to sell their daughters is presented as self-evident in the Hebrew Bible, where the so-called Concubine Law (Exod. 21:7–11; Carmichael 2000: 516) tries to limit the damage after the master’s sexual use and dismissal of the girl. The father’s right to sell his daughter was also taken for granted by rabbis. The Mishnah specifies that “a man sells his daughter, but a woman does not sell her daughter” (m. Sot. 3:8). Elsewhere (m. Ket. 3:8; m. Kid. 1.2) this right is limited to the time before the girl’s puberty. Perhaps the sale of adult daughters was seen as a direct sale into prostitution and therefore prohibited by rabbis.

Slaves were manumitted through manumission documents or oral declarations. According to m. Gittin 1:4, “all the same are documents of divorce for women and documents of emancipation for slaves …,” a text that is followed by a discussion of similarities and differences. Oral declarations are mentioned in connection with dying masters: if a master stipulates before his death that a slave will be free after his death (t. B.B. 9:14), he will be free (according to Rabbi) or the heirs will at least be forced to free him (according to sages). An analogy to such an oral procedure seems to have existed in Roman society, where manumission is sometimes presented as a reward for a loyal slave, granted by a master during his lifetime or, more commonly, after his death. Such a manumission would have had to be stated explicitly in a written testament, however (cf. Gaius, Inst. 2.239). According to Watson, “most manumissions would be by testament, since this would not deprive the master of his slave’s services during his lifetime” (Watson 1987: 29). In the case of an informal oral declaration among friends or witnesses, the liberated slaves could become Junian Latins only, that is, their status would be restricted at least initially once they were freed (cf. Gaius, Inst. 3.56).

Just as Palestinian rabbinic slave law should be seen within the context of Roman law, slave law in the Babylonian Talmud needs to be compared with slavery in Persian legal sources. Especially in the case of differences between Palestinian and Babylonian rabbinic regulations, the Sasanian context would be relevant. For example, in the Babylonian Talmud a particularly high status seems to be associated with the slaves of rabbis and especially with the exilarch’s slaves (Hezser 2005b). As representatives of their masters, the slaves of rabbis and the exilarch seem to have served as intermediaries between rabbis and the community and the exilarch and rabbis, respectively. Babylonian rabbinic slave law would have to be examined within the cultural context of Sasanian society and compared with Palestinian/Greco-Roman circumstances. This is an area of research which has not been undertaken yet and may be hampered by the limitations of the Persian legal evidence which may postdate the amoraic material at hand.


30.4 Children in Rabbinic Law

The change in the role of the firstborn son has already been mentioned in section 30.3 in connection with rabbinic inheritance law. While biblical law attributed the largest share in the deceased father’s property to the firstborn son, rabbis gave fathers the authority to distribute their property in accordance with their own preference, even including daughters in the gifting. On the basis of m. B.B. 8.5 Jonathan Milgram has argued that rabbis transformed the role of the firstborn son “from family leader to family member,” integrating him into the family unit (Milgram 2014). One of the reasons for this development may have been the new focus on the nuclear family, which developed in Hellenistic and Roman times. While the firstborn son had an outstanding role in the large extended family clans known from biblical texts, in the small nuclear family the relationship between the children, and especially between the sons, would have been more equal.

An essay by Yarbrough (1993) is based on references to mutual obligations between parents and children in biblical and Jewish Hellenistic texts, whereas rabbinic texts (mostly the Babylonian Talmud) are mentioned in passing only. To his considerations one may add the rabbinic innovation that honoring one’s rabbinic master was deemed more important than honoring one’s father. According to m. B.M. 2.11, if there is a choice between rescuing “the lost object of his father and that of his teacher, that of his teacher takes precedence over that of his father, for his father brought him to life in this world, but his teacher, who taught him wisdom, brings him to life in the world to come.” In the following, a similar rule is applied when both his father and teacher carry a burden or are imprisoned: he first relieves or redeems his teacher and only afterward his father, that is, his teacher always takes precedence when help is needed, unless his father is a sage himself. These rabbinic regulations do not contradict the biblical commandment to honor one’s parents (Exod. 20:12) but emphasize the value rabbis attributed to the student-teacher relationship. A rabbi’s closest disciples would live in his household and be treated like sons in almost all regards. Like sons, they were required to tear their garments when they heard that their master had died, as the Yerushalmi commentary on this Mishnah specifies (y. B.M. 2:11, 8d).

One aspect of parental obligations was the maintenance of children. Lapin asks whether Jewish fathers were obliged to maintain all of their children. In Roman law fathers had the right of life and death over their children (Harris 1986) and could decide whether or not they wanted to rear them. Child abandonment was widely practiced in the Roman world (Boswell 1998; Harris 1994). Lapin has shown that “[u]ncertainty, even ambivalence, about the obligation of fathers to feed their children, especially daughters” existed in mishnaic times and “continues into post-mishnaic rabbinic literature as well” (Lapin 2003: 177).

According to R. Eleazar b. Azariah’s view, related in m. Ketubbot 4.6, a father is not obliged to maintain his daughters during his lifetime. This is derived from the statement that “the sons will inherit and the daughters will receive maintenance”: they will receive maintenance after their father’s death only (see ibid.). Lapin considers it significant that this interpretation is never contradicted anywhere in the Mishnah, leaving a certain ambivalence about the maintenance of daughters: “the specific gendering of a father’s non-obligation in the statement of Eleazar b. Azariah should warn against introducing it gratuitously” (Lapin 2003: 179–80). Although both Talmuds state that minor children were entitled to maintenance and the Bavli specifically mentions daughters (y. Ket. 4.8, 28d; b. Ket. 49b), Lapin believes that “such an obligation might be viewed as unenforceable even among later Palestinian rabbinic adherents” (Lapin 2003: 180). If so, Jewish just as Roman fathers would have been free to choose which of their children they wanted to support. The decision is likely to have been unfavorable toward daughters, as the specific references seem to suggest. In impoverished families, where a choice had to be made, it is likely that sons were preferred over daughters. Daughters could be abandoned, sold into slavery (m. Ket. 3.8), made to work for their own upkeep (but see t. Ket. 10.2), or given away into marriage at a young age (cf. m. Ket. 4.11).

The existence of foundlings is taken for granted in the Mishnah (Hezser 2003c, 2005: 137). In m. Kiddushin 4.1 foundlings, that is, children found in the marketplace whose parents were unknown, are listed among the “castes” of exiles from Babylonia alongside converts, freed slaves, mamzerim, and nethinim, that is, they were allocated an inferior status in the rabbinic hierarchy. As such they were allowed to marry among each other only but not Israelites, Levites, and priests (ibid.). At the same time, they were not seen as total outsiders to Jewish society, such as gentiles and slaves. They might have been born to Jewish mothers, but their origins were unknown; since their abandonment, they may have been exposed to sexual violation and idolatry. Mishnah Makhshirin 2.7 suggests to categorize them in accordance with the environment in which they were found: “If the majority [of the inhabitants] are gentiles, it [the abandoned child] is [considered] gentile; and if the majority [of the inhabitants] are Israelites, it [the abandoned child] is [considered] Israelite.” The distinction would have allowed Jewish families to take in such a child, whether as an adopted child or a slave or both. Rabbis were not unanimous on this issue, though. According to R. Yehudah, “they go according to the majority of those who expose [children]” (ibid.), that is, all such children would be considered gentiles and could be employed as slaves.

Childhood in ancient Jewish society and rabbinic literature needs to be studied within the context of Greco-Roman studies on childhood, demographical studies, studies about life stages, and gender studies (Sivan 2018). Jonathan Schofer (2010) has taken a first step in this direction and pointed to the methodological issues involved. Like other ancient literary depictions, rabbinic texts on children and childhood must first be seen as stylized and theoretical rather than trustworthy depictions of actual practices: “their relation to daily life may be educational rather than representative” (Schofer 2010: 330). Whenever possible, documentary evidence from papyri and inscriptions should be used to look at issues from a non-rabbinic perspective.

The onset of puberty, estimated to be thirteen years for boys and twelve years for girls, was seen as a crucial stage in the development from childhood to adulthood. From that time onward boys were obliged to observe all commandments pertaining to adult males and girls were believed to be of a marriageable age. Wegner has argued that rabbis viewed girls primarily in terms of their sexuality and duty to procreate (Wegner 1988). A girl was valued most highly if betrothed as a virgin. Various rules applied to her violation that was seen as a violation of the honor of her family for which restitution had to be made (m. Ket. 3.1–2). Since sexual intercourse was a way to enact a marriage, a girl would be married to her seducer, whether or not she was partial to the arrangement. With marriage a daughter would enter the family of her husband. From that point onward, she was seen as a wife and adult women in rabbinic law (see section 30.2).
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Chapter 31

Women, Children, Slaves, and the Law in the New Testament Period


Susan E. Hylen





The New Testament writings reflect laws and customs of the wider Greco-Roman culture of the first and second centuries, and not simply or primarily Old Testament law. This chapter describes the legal status of women, children, and slaves in the first and second centuries in ways that may be useful for New Testament interpreters. Although scholars widely agree upon many elements of the law in this period, they also acknowledge a number of factors that complicate our understanding of legal practices. In this brief introduction, I identify three overlapping factors that contribute to the difficulty of interpreting evidence for the practices pertaining to women, children, and slaves in the law: (1) the nature of law as both written law and custom; (2) the breadth of the Roman empire and the practice of self-rule in the provinces; and (3) tensions within the existing historical evidence.

The word nomos in Greek means both law and custom, and the present subject must address both elements. There were laws that shaped the lives of women, children, and slaves. But for Jewish, Roman, and Greek peoples there were large segments of social life that were not addressed in law. Instead, there were deep-seated social values that shaped choices and behavior. In many cases, custom appears to be a more important variable than law. In some cases, scholars have noted that social practices seem to contradict written laws without being perceived as illegal. In others, they point out that the law changes over time to reflect what was already done in practice (e.g. Evans Grubbs 2002: 100–101, 242–248). The interaction of law and custom is important for understanding the language of the New Testament.

Also important to this topic is consideration of whose jurisdiction was relevant, or whose laws applied. The Christian era is the era of Roman dominance. Yet Roman law applied to Roman citizens, while local laws and customs were largely left in place. Scholars today are reluctant to make sweeping statements that apply across time and geographic region. For example, in many cases there is little evidence to define local legal practices like marriage and divorce. There are a few instances where a papyrus letter mentioning a divorce or an inscription indicating a woman’s marital status is useful. These provide only glimpses of people’s lives and very little evidence of a system of law. There is a great deal of regional diversity built into the Roman legal system, and the specific forms that diversity took can be hard to identify.

Additional uncertainties arise because of differences in written law and social practices. Before the 1970s, historians often read statements about women by elite male authors as descriptive of actual women’s lives. But feminist scholars like Ross Kraemer demonstrated the importance of balancing those views with what is seen in inscriptions and papyri (Kraemer 1987). The record of these material sources often differs in striking ways from what one might expect simply by reading the legal texts. For example, in law, only men could serve as the pater familias and have potestas (legal authority) over children and slaves. But other legal texts make it clear that the pater familias was the owner of property, which many women were (see Saller 1999). Inscriptions and papyri show women buying, selling, and bequeathing property, and serving as patrons to their freedpeople. Simply describing what the law allows, then, does not give an accurate description of the position of women, children, or slaves. The historian must attend to a wider variety of evidence that suggests how the laws were inhabited.

Jewish legal practices are an example of these difficulties, and one that is especially relevant to the New Testament texts. Like the surrounding cultures, there is often little evidence to flesh out the ways laws and customs shaped people’s lives. Most of the evidence for rabbinic interpretation of the law comes from the centuries after the New Testament was written. The evidence of the first and second centuries often differs from what readers would expect based solely on the legal texts of the Hebrew Bible. Early rabbinic texts like the Mishnah show that Jewish laws were interpreted in different ways by different rabbis, making it impossible to identify a single set of rules that applied to all Jewish people. Furthermore, even in Jewish territories, archives of legal documents suggest that Greek and Roman legal practices existed alongside others that are distinctively Jewish. One cannot simply trace a straight line between Old Testament legal precepts and rabbinic writings like the Mishnah to find a consistent set of legal norms that governed Jewish life.

The dizzying array of regional possibilities is balanced in part by consistency in the cultural norms that shaped the roles and social status of women, children, and slaves. Women were widely expected to be modest, industrious, and loyal to their families. Children and slaves owed honor to parents and masters. Legal practices vary, but they often seek to uphold the same set of cultural norms under changing circumstances.

These common social norms are also reflected in New Testament texts. There has been a tendency among some scholars to contrast the New Testament with the surrounding culture. In some cases, New Testament texts are read as abandoning Jewish repression of women in favor of liberating Roman views. In others, the writings are aligned with Judaism’s supposedly kinder treatment of children and slaves. This chapter follows the approach of recent scholarship that sees affinity in Jewish and Greco-Roman practices and acknowledges that the New Testament emerges out of and shares these norms.


31.1 Women


31.1.1 Property Ownership

Under Roman law, both sons and daughters became legally independent (sui iuris) on the death of their father. At that point, they could legally own property. Both daughters and sons inherited from their fathers. Historians estimate that women owned one-third to one-fifth of all property in the Imperial period (Saller 2007).

Women who were sui iuris needed the permission of a guardian to form a dowry or to sell property classified as res mancipi: slaves, certain kinds of livestock, and land within Italy. But the position of guardian was a formality carrying little power. It was viewed as burdensome to the men involved. Women could appoint their freed slaves as their guardian, suggesting the extent to which the guardian was simply a rubber stamp for the woman’s decisions. The second-century jurist Gaius described the existing laws of guardianship but saw no reason for them: “women who are of full age transact business deals for themselves, and in certain cases the tutor interposes his authority for the sake of legal form; often he is even forced by the praetor to give his authority against his will” (Gaius, Inst. 1.190; translated by Evans Grubbs 2002: 29). Although the laws remained in place even in Gaius’s day, in practice women exercised a good deal more legal authority than the laws suggest.

Roman law did not formally apply to women in the provinces who were not Roman citizens. However, the evidence of women’s ownership of property suggests that similar practices were in place. In Asia Minor, inscriptions show the wealth of women patrons, who donated public buildings and served in civic and religious offices (see especially van Bremen 1996: App. 2). Among non-elite women, monuments record a woman’s ability to provide burial space for family members, including freedpeople and slaves. Egyptian papyri also include records of ownership by women of varying class levels, from the ownership of land (e.g. P. Diog. 11–12; SB 8.9642[1]) to a few camels (P. Grenf. 2.45a; M. Chr. 260).

Practices of guardianship were also common in the provinces (Gaius, Inst. 1.193). These guardians may have exercised more influence over the women’s decisions than their Roman counterparts. In many cases, the woman’s husband served as her guardian, giving the husband more direct control over her property than was possible for Roman men. However, both married and unmarried women had guardians, so it is not clear that married women were more constrained by guardianship than unmarried or widowed women. Instead, the regional variation shows loosened constraints over Roman women compared to their provincial counterparts.

Jewish women are often imagined to be denied property ownership and inheritance rights. However, evidence suggests that Jewish women inherited and owned property. Among elite women, Queen Shelamzion (Alexandra), who ruled Judea from 75 to 67 bce, owned considerable wealth (Josephus, Ant. 13.418). Josephus also suggests that Polemo married Berenice, daughter of Herod Agrippa, because of her wealth (Ant. 20.146). Inscriptions in Asia Minor show that, like their non-Jewish peers, women served as patrons and leaders, and made donations to benefit Jewish communities (e.g. CIJ 741, 756). In the apocryphal story of Judith, the heroine owns land, livestock, and slaves inherited from her husband (Judith 8:7). Although fictional, the story assumes that readers will not be surprised to encounter a wealthy widow.

Non-elite Jewish women also owned property. Papyri discovered near the Dead Sea include documents naming women as heirs of property. Although Jewish law gave preference to sons in inheritance, these documents show an alternate legal pathway to inheritance for women, the deed of gift (e.g. P. Yadin 19; P. XHev/Se gr 64). Hannah Cotton notes that all of the married women in the documents own property, and she argues that the deed of gift was a likely vehicle for transmission of property to women (Cotton 1995).

A number of New Testament passages mention women as heads of households and owners of property, assuming the reader’s familiarity with these practices. The woman in the parable of ten silver coins (Luke 15:8–10) and the widow with two coins at the temple (e.g. Mark 12:41–44) are both presumed to own their money. Lydia is a business woman and head of household (Acts 16:14–15; cf. Luke 10:38). As in Roman culture at large, the iconic “master” of the parables remains a male head of household (e.g. Matt. 13:24–30; 25:14–30; Mark 12:1–12; Luke 14:15–24). However, the texts reflect the social reality that women also own and manage property.

Women’s patronage is also seen in the New Testament. They are patrons of Jesus (Luke 8:3; Matt. 17:55) and Paul (Rom. 16:2). The identification of women with churches “in their house” (Col. 4:15; Rom. 16:5) suggests that women were patrons of churches as well. New Testament women offer hospitality to others and support family members (e.g. 1 Tim. 5:10, 16), typical acts of patronage. Early readers of these writings, familiar with women slave owners, would likely assume that instructions to slave owners (e.g. Eph. 6:5–9) applied both to women and men.


31.1.2 Mrriage

In the Roman period, most women were married sine manu, meaning that the woman remained under the potestas (legal authority) of her father while he was living. In an earlier period, women transferred to the potestas of their husbands. Their property was therefore under his control. Sine manu marriage meant that women had more property at their disposal.

Roman dowry practices also reinforced women’s property ownership. The dowry was given to the husband for his use during the marriage. A woman often brought a dowry to her marriage in the form of money or property, including land, slaves, and/or smaller household items. Although legally under the husband’s control, the dowry was viewed as the wife’s property, and was to be returned to her in the case of divorce or the death of the husband (Treggiari 1991: 327–328). The husband could benefit from the use of the dowry during the marriage, but he could not sell it. Dowries were of modest size in this period, and many women owned property that was not part of their dowries.

Roman law regarding marriage displays three concerns: establishing ownership of property, naming heirs, and encouraging the production of citizens. Indeed, many elements of marriage or divorce were not governed by law. Neither marriage nor divorce required legal processes or documentation. By consenting to live together, or ceasing to do so, couples were legitimately married and divorced. Legal documents only recorded the transmission of a dowry. Similarly, divorce proceedings show up as legal proceedings in cases where there is a dispute over property.

Marriage was also the legal process through which heirs were produced. Roman citizens had a responsibility to bequeath their property to their children, and legitimate children were those established through marriage. Certain categories of people were not able to enter into licit marriages. For example, soldiers were not allowed to marry during service, and citizen women could not marry their freedmen. Similarly, slaves did not have conubium, the capacity to form a licit marriage. In each of these categories it was quite possible that long-term relationships might exist. These were not illegal, but they were not defined as marriage and therefore could not benefit from Roman law.

Upon his death, the property of the pater familias was distributed according to his will, which by law should give preference to his children. A woman’s property was initially viewed as part of the wealth of her family of origin and was kept separate from the husband’s property. A husband and wife were not allowed to give each other gifts during the marriage, and their children did not inherit from their mother. Both of these laws were contested in practice, however. Over time, laws came to reflect the practice of women bequeathing property to their children (Ulpian, Dig. 38.17). Spouses bought presents for one another that they retained ownership of during their lifetimes and then left to the other in their wills.

Roman law encouraged the production of citizens through the Augustan marriage laws (the lex Julia et Papia of 18 bce and 9 ce). Under these laws, only married persons could receive a large legacy from a person who was not a close relative. Thus there was an incentive to marry (or to remarry if divorced or widowed), although in practice the laws pertained primarily to the elite, who might expect to receive a large legacy.

Childbearing was also encouraged through the “right of three children” (ius liberorum). Under this legislation, freeborn citizens with three children and freedpeople with four children were entitled to inherit a greater share of their spouse’s property. Men were given priority in the appointment to certain offices. Women could function without a guardian.

Although men and women with the requisite number of children applied for the ius liberorum, the emperor also bestowed the honor on some who had no children (e.g. Pliny, Epistles 2.13.8). In doing so, the emperor acknowledged that the recipient had shown the same devotion to the country as a parent producing citizens. Thus, as Kristina Milnor notes, the right was more a “recognition of civic responsibility than a reflection of actual reproduction” (2005: 153). The practice reflects the Roman connection between familial and civic values.

Jewish tradition did not stipulate a dowry. The Hebrew Bible mentions a bride price (mohar), paid by the husband to the wife’s father (e.g. Gen. 34:12; Exod. 22:17). This is not a stipulation required by law but is mentioned in passing as if it is common practice. Later rabbinic tradition speaks instead of a ketubbah, a legal agreement that stipulates an amount paid to the wife should the couple divorce. However, evidence from the first and second centuries suggests that dowry practices similar to those of Greek Egypt and Rome were widely accepted. The LXX translates the Hebrew mohar as dowry (Greek, phernē; e.g. Gen. 34:12; Exod. 22:16). The ketubbah is attested in the papyri, but not as frequently as the dowry.1 Jewish legal practices show a mixture of legal forms that are distinctively Jewish and others that resonate with the surrounding cultures. For example, the documents show that polygamy may have been an option for some Jewish people, though prohibited among Roman citizens. Yet a Jewish marriage might be accompanied by a dowry agreement written in Greek. Scholars draw different conclusions on the basis of this variety. Cotton (1994: 84) argues that Jews chose the language of the contract depending on which court (Greek or Jewish) they wanted to have jurisdiction. Oudshoorn asserts that the Greek documents should be read within a context of Jewish law, which incorporated a variety of legal tools (2007: 434–436).

Married and unmarried women appear in the New Testament. As in the culture at large, marital status is often not indicated, suggesting it was not always necessary to mention it. A woman like Lydia, who is a business proprietor and head of household, is likely a widow who worked with her husband in business and inherited property from him along with her dowry when he died. Although not a Roman citizen, she seems to function much like a sui iuris adult woman under Roman law. Prisca is an example of a married woman who serves as a patron and co-worker of Paul alongside her husband (Rom. 16:3–4; Acts 18:1–3; 18:26; 1 Cor. 16:19). Her frequent mention in Acts and Paul’s letters suggests that her marriage to Aquila did not restrict her status within the church.


31.1.3 Divorce

Remaining married to one spouse was a virtue recognized across cultures of this period. In Roman society women were praised for being a univira (married only once), representing their loyalty to their husband and harmony within marriage (concordia), a quality Romans prized. The praise of Judith, a widow who does not remarry (Jud. 16:22) is a Jewish expression of this virtue. The sentiments of some rabbis against divorce (e.g. m. Gittin 9:10a) may represent another side of this convention.

Nevertheless, it remains the case that divorce was relatively easy to initiate in this period. Indeed, both Romans and Jews were encouraged to divorce spouses in cases of adultery. Augustus’s marriage laws stipulated that a man who did not divorce his adulterous wife would be viewed as condoning the action and could be charged as a pimp (McGinn 1998: 171–177). Some Jewish sources also state the necessity of divorce in cases of the wife’s adultery (e.g. Sir. 25:29; b. Eruvin 41b).

Under Roman law, either spouse could initiate a divorce for any reason. Among the elite, marriage alliances had political as well as social underpinnings, and divorces were sometimes initiated to forge new alliances. If the pater familias was alive, he could legally dissolve his daughter’s marriage. However the consent of both spouses was an important part of the conception of marriage, and it was difficult for the father to break up the marriage without consent. Over time, the law came to reflect this practice, and consent of the spouses was formally required (e.g. Digest 43.40.1.5, Ulpian).

Papyrus records suggest that divorce practices were similar in Egypt among non-Romans. Divorce required no legal proceedings unless there was a financial dispute. For example, one letter records a woman’s divorce from her husband. The legal record remains because she sought the return of her dowry, which she claims he had squandered (BGU 4.1105).

Jewish law is often represented as being more restrictive of women. The Hebrew Bible mentions only that husbands could give their wives a certificate of divorce (Deut. 24:1). In rabbinic writings, the rabbis disagree about the grounds for such divorce, but they also reflect the practice of husbands divorcing wives (m. Git. 9.10). However, conventional practices again seem to include the possibility of wives separating from their husbands, and even in some cases explicitly writing a certificate of divorce (Brewer 1999). Josephus mentions elite Jewish women who leave their husbands. He suggests that Drusilla’s abandonment of one husband for the sake of another violates ancestral laws but does not convey the same disapproval of Mariamne, whose actions are similar (Ant. 20.143, 147). These practices seem to reflect conventions of the larger Roman world. Both Josephus and a papyrus also record women sending their husbands written notice of divorce (Ant. 15.260; P. Se’elim 13). Philo also assumes that women may initiate divorce “for any cause,” although he disapproves of it (Spec. 3.30). It is impossible to know the extent to which divorce occurred, or the degree to which it was initiated by husbands or wives.

The New Testament confirms the value of being married only once in the example of Anna (Luke 2:36–38) and the qualifications of church leaders (1 Tim. 3:2, 12; 5:9). Statements against divorce (e.g. Mark 10:1–12; Matt. 19:3–9; 1 Cor. 7:12–13) reinforce this ideal. However, is it not clear that New Testament prohibitions of divorce would have functioned as laws. Just as Jewish sentiments against divorce appear alongside evidence of the practice, so also the New Testament teachings may state an ideal rather than a legal prohibition of divorce.


31.1.4 Law as Custom

Many of the constraints placed upon women fall under the idea of nomos as custom rather than law. Yet the customs surrounding women were also diverse. While it was traditional for women to be deferential to male peers and to display the virtues of modesty, industry, and loyalty to their families, these same customs also made room for women’s participation in the civic and religious arenas.

Women were not under the legal authority (potestas) of their husbands, but submission to one’s husband was a widely agreed-upon virtue. Deference to one’s husband reflects the wider social norms of deference to anyone of higher social rank. Although women might be expected to speak with authority to men and women who were their social inferiors, in the presence of male social peers (as most husbands were) their deference was a virtue.

Modesty was another social norm that seemed to demand women’s silence and invisibility within the household. Yet modesty was also associated with leadership qualities in this period. Modest persons considered the good of their family and city over their own desires (Langlands 2006). In the Imperial period the emperors often drew on domestic virtues like modesty to project an ideal image of the virtuous ruler and to encourage civic leadership and benefaction among the populace. The conventional association of these virtues with women may have opened up space for women’s participation in civic affairs during this period (Severy 2003).

Although the presumed inferiority of women was one custom, another set of norms assumed that women would be active in the pursuit of their family’s honor and economic prosperity. Women were central participants in household production and management. They competed for honor, gaining titles granted for religious and civic leadership. They donated buildings and monuments. Non-elite women also served as patrons of associations and religious groups, owned slaves, bequeathed property, and gave smaller donations to their communities. Thus the picture of women’s lives as constrained by norms of subordination to husband should be balanced by an acknowledgement of the complexity of social norms in the first and second centuries (Hylen 2015: 18–42).

The New Testament writings suggest that women’s lives were shaped by the same social customs. As in the culture at large, submission to husbands is the presumed ideal (Eph. 5:22–24; Col. 3:18). Modesty is expressed through deference to male peers and non-lavish dress (1 Tim. 2:9–15), and industry includes household management and care of relatives (1 Tim. 2:15; 5:10, 16). These ideals sit alongside evidence of women’s active leadership (e.g. Rom. 16:1–16; 1 Tim. 3:11–13). The apparent tension is a familiar and repeated part of Roman culture, in which modest women won praise for pursuing the interests of their families and communities.


31.1.5 Jewish Purity Laws

Purity regulations have the potential to affect human interactions and power relations. The biblical texts instruct that a menstruating woman is impure, along with anything on which she sits or lies. Anyone who touches these is likewise unclean (Lev. 15:19–20). Washing and waiting until evening eliminates the impurity for those who come into contact with it, while the woman remains impure for seven days. Men also experience ritual impurity due to genital discharges, with similar kinds of implications (Lev. 15:1–17).

It is possible to imagine more and less intrusive applications of these laws. On the one hand, neither the woman’s touch nor the objects she touches (other than bedding) transmit impurity. Women might go about their daily routine with minimal disruptions (Sanders 1990). On the other hand, stricter views may have imposed confinement of women during menstruation (Kazen 2002). Many possibilities lie in between the two extremes.

There is very little evidence in the first and second centuries to confirm either view. Josephus (Ant. 3.261) and the Dead Sea Scrolls (11Q19.48.16–17) suggest segregation of menstruating women, but these may be idealistic portraits. The paucity of the evidence itself may favor the less restrictive practices, because the economic and practical difficulties of the stricter regime seem likely to show up with greater frequency. But this, too, is an argument from silence and cannot be asserted with any certainty. The archaeological record is of interest here, because it suggests that ritual purity was not simply a concern of those who lived near the Jerusalem temple. Many ritual baths (mikva’ot) have been excavated in the Galilee. Nevertheless, there is still a good deal that remains unknown, including how many people used the mikva’ot and to what extent they were concerned with women as sources of impurity.

In the New Testament, Luke 2:27 implies that Mary observes the purity rituals of Leviticus 12:1–8 following the birth of Jesus. Yet there is no mention of menstruation impurity, even in the case of the hemorrhaging woman (Luke 8:43–48; cf. Matt. 9:20–22; Mark 5:25–34). Although assumptions of impurity may form the background of the story (Haber 2008), the text does not suggest that the woman suffers from being ostracized or that she transmits impurity to Jesus, who proceeds on to the house of a synagogue leader.


31.2 Children

The importance of the principle of potestas, the legal authority of the pater familias, is seen in the determination of who his children are. The father’s decision to acknowledge a child and raise that child was the legal foundation of that child’s status within the family. Fathers could refuse to raise their children, in which case they might be exposed or raised by another family, often as a slave.

When a Roman father acknowledged a child, that child was named and registered as a citizen. The naming of the child took place on its “lustral day”—the eighth day for girls and the ninth for boys. Mireille Corbier calls this day the “social birth” of the child (Corbier 2001: 53–58). The timing of the lustral day and the conventions of naming were customary. The legal stipulation, established by Augustus, was that children should be registered as citizens within thirty days of their lustral day. Once the child was recognized and named, the father had a legal and moral obligation to provide for the child. By law, children were the primary heirs of their father’s property, although they could be disinherited if they did not behave appropriately.

Rites of passage were also defined in law and custom. Children under seven years of age were legally defined as infantes and not legally responsible for their actions. The legal age of marriage was twelve for girls and fourteen for boys, although actual ages at marriage were somewhat higher. At about seventeen, boys took on the full responsibilities of citizenship, symbolized by the donning of the toga virilis.

Children could also be adopted as heirs. In Roman society, adoption was not primarily a vehicle for the nurture of orphans. Children were adopted in order to forge alliances between families and to ensure an heir for the adoptive father. An elite male might adopt an adult as his child and heir. This required the permission of the child’s biological father if he was still living, for his potestas could not be abridged without his approval. If the adult child was sui iuris, then only the child’s agreement was required. There was a formal legal process of adoption, which included the child taking the father’s name. Such adopted heirs were then treated as children under the law. By law, women could not exercise potestas and so mothers had no explicit legal authority to adopt, nor did they become mothers of their husband’s adopted heirs. However, there is some evidence of informal adoption by women.

Both children and slaves were under the legal authority (potestas) of the pater familias. This similarity has often been used to suggest a negative attitude toward children. However, as Richard Saller has argued, the distinction between citizen and slave was an important one for Romans, and freeborn children likely benefited a good deal from this status (Saller 1994). For Romans, one of the lines of demarcation between slave and free was the susceptibility of slaves to corporal punishment. This suggests that children may have received considerably gentler treatment than slaves within the same familia.

Children’s lives were also shaped as much by custom as by law. Children were expected to be obedient to parents and to care for them in their old age. The honor due to parents is a widespread custom in antiquity, found in Roman, Greek, Egyptian, and Jewish sources. The care of elderly parents was a social convention that came to be codified in Roman law (Digest 25.3.5, Ulpian).

The New Testament reflects the legal and moral norms surrounding children. Children were the main beneficiaries of their father’s will. Paul draws on this knowledge to describe the Gentiles metaphorically as becoming Abraham’s offspring and therefore heirs rather than slaves (Gal. 3:29–4:7). The household codes (Eph. 6:1–4; Col. 3:20–21) are conventional statements of the honor due to parents and of parents’ obligation to care for children.


31.3 Slaves

Slaves were also governed by a mixture of law and convention. The law was largely concerned with safeguarding the owner’s property and clarifying issues of citizen status (for slaves could not be citizens). Custom allowed slaves to form families and own property, both of which were formally excluded by law. Both custom and law tied slaves to masters even after manumission.

Slavery was legal and widespread during the Imperial period. Slaves were often captured in war or by slave traders. Rome’s military success brought a large number of slaves into the empire. On the Italian peninsula, scholars estimate that slaves constituted one-third of the population.

Slaves were under the potestas of the pater familias, although in practice that potestas differed from that exercised by the same man over his children. Slaves were subject to corporal punishment and were tortured to extract testimony. They were sexually available to their masters and could be forced into prostitution. Slaves were expected to perform whatever labor their masters assigned. They had various occupations, both menial and managerial.

Slaves could be manumitted by their masters. Formal manumission required legal documentation. Legislation during the reign of Augustus stipulated that slaves must be thirty years of age for formal manumission. However, just as the ius liberorum could be granted without the requisite number of children, manumission also appears to have been possible at a younger age. Slaves manumitted in this way took their master’s name and became Roman citizens.

Informal manumission could occur at any age and did not require a legal process. These slaves did not become citizens but were defined in law as “Junian Latins.” Junian Latins were at liberty but had no testamentary rights. Their property belonged to them during their lifetimes but reverted to their patron’s authority upon their death (Weaver 1997). Junian Latins could gain citizenship after age thirty if they could prove their manumission and gain formal legal approval.

Freed slaves were socially and legally connected to their former owners. The owner became the patron of the freed person, and often maintained a business relationship with that person. Male slave owners served as the guardian of female freedpersons, and they had greater control than the guardians of freeborn women. Former slaves had limited rights to bring charges against their patrons for mistreatment (e.g. Digest 47.10.7.11, Ulpian).

Although slaves did not have the legal capacity to form licit marriages, epigraphic evidence suggests that they made informal unions, often with other members of the same familia. Similarly, although in theory the pater familias owned all property under Roman law, the legal practice of a peculium allowed masters to set aside some property for both slaves and children. Some slaves of the first and second century were extremely wealthy. Many others owned at least some property, including other slaves.

By convention, slaves owed honor and obedience to their masters, and freedpeople to their patrons. Philo’s expansion of the commandment to honor parents would have been widely affirmed: “For parents occupy the higher rank … which includes elders, leaders, benefactors, and masters, and children are of the inferior, along with youth, subordinates, clients, and slaves” (Decal. 166). Free people were of higher status than slaves and therefore were due honor because of their status.

Jewish slavery likely reflected a similar set of social practices. Although some scholars have argued that Jews and Christians did not own slaves or were more likely to release them, this no longer seems tenable. As Dale Martin has argued (in Cohen 1993), Jewish writings and inscriptions record the presence of slaves and the possibility of manumission in ways that reflect larger cultural practices and norms. For example, Josephus mentions Herod’s slaves and freedmen (War 1.673), along with many others (e.g. Ant. 16.194, 20.206–207). In an inscription, Rufina, the head of the synagogue, dedicates a tomb to her slaves and freedpeople (CIJ 741).

The New Testament likewise reflects the same cultural norms regarding slavery and slave owners. Many passages assume the presence of slaves or knowledge of slaves (e.g. Matt. 13:27–28; 26:51; Luke 12:35–38; John 18:26). In some passages, slaves own property (Matt. 18:28) or manage property for their masters (Matt. 25:14–30; Luke 16:1–9). The advice to slaves and masters (e.g. Col. 3:22–4:1; 1 Tim. 6:1–2) is highly conventional language.


31.4 Conclusion

It is tempting to interpret some of the New Testament’s more directive language as “law.” Statements like “women should be silent in the churches” (1 Cor. 14:34), “children, obey your parents” (Eph. 6:1) or “slaves, obey your earthly masters in everything” (Col. 3:22) can sound like a list of rules meant to be strictly followed. In their context, however, such statements reflect widely held social norms. These norms existed alongside and interacted with other norms and practices, so that they came to be enacted in ways that can be surprising to modern readers: women hold public offices and serve as patrons to cities and individuals, children shift allegiance to new adoptive fathers, slaves own property and even other slaves. This wider social background provides important context for interpreting the New Testament texts.




Note


1. See the discussion of DJD 2.115, P. Yadin 18 and 37 by Cotton (1994) and Oudshoorn (2007).
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Chapter 32

Social Justice in Early Christianity


Maria E. Doerfler





It is not because of the laws and penalties you fix that men try to hide from you when they break the law, but they disobey the law knowing that it is possible to elude you, since you are mere men. If, however, they learned and were convinced that nothing, whether in their actions or in their thoughts, can be hidden from the knowledge of God, they would live a completely orderly life, if only because of the threatened punishments, as you yourselves will admit.1

With these words, addressed to the Roman Emperor Antoninus Pius, his sons, and the entire senate, the second-century Christian writer Justin Martyr sought to explain the salutary, even symbiotic, relationship between Roman and divine law. A self-styled Christian philosopher and apologist for the still-new religion, Justin treated both divine and human lawmakers as ultimately interested in justice and civil obedience; the expectations Roman emperors had for their subjects thus reflected those the Christian God had set down for Jesus’s followers, even if Rome’s worldly rulers had not gone quite far enough or been able to establish their laws with sufficient efficacy. Roman authorities suspicious of Christian teaching, Justin suggests, simply failed to understand Christianity’s potential to turn ordinary Romans into citizens who embraced chastity, complied with imperial law, and gladly paid their taxes.2

Justin’s rhetorical depiction of an easy congruence between biblical and imperial law may not have swayed his elite addressees3; yet throughout late antiquity, Christians returned frequently to the notion that all civil law, but particularly that of the Roman empire, echoed divine law. After all, as the Syro-Roman Lawbook, a fifth-century Syriac translation of Roman laws, argued, “all persons and peoples who desired to be ruled by law took the law of Moses as their basis for making laws for their nation.”4 Such congruencies notwithstanding, Christian writings suggest, whatever good civil law could accomplish, biblical law could accomplish more directly, thoroughly, and with farther-reaching results. Their actions and arguments in the realm of social justice, however, bore out this promise only in piecemeal fashion. The famous question, posed originally by Ramsay Mac Mullen in his eponymous 1986 article—“What difference did Christianity make?”—accordingly remains pertinent in matters of biblical law and social justice in recent scholarship as well.

This chapter will consider ancient Christians’ efforts to grapple with a number of salient topics and their impact on contemporary research trajectories. I attend to Christians’ responses to poverty and social displacement; slavery and slaveholding; as well as clergy’s role in the larger apparatus of Roman judicial advocacy and practice. These topoi represent only a small sampling of possible considerations; omitted in all but an incidental fashion are questions concerning, for example, Christians’ military service or pacifism, engagement with public performance and circus games, and other considerations that exercised ancient writers. The topics covered here reflect, however, some of the most fruitful areas of recent scholarship in the realm of late antiquity and early Christianity, and as such recommend themselves to our particular attention.


32.1 Wealth and Poverty

Among the clearest emphases of the early Christian community is a preoccupation with the dangers and opportunities of material wealth. Already the New Testament contains incisive calls for the need for renunciation and the emphasis on care for those who lacked the means to sustain themselves. Christians were to have no thought of their bodily needs, instead trusting God to provide (Matt 6:28/Luke 12:26). Still more pressingly, Jesus was said to have instructed one wealthy devotee to sell all he owned and give to the poor (Mark 10:17–27/Matt 19:16–22/Luke 18:18–23), and elsewhere to have warned his disciples that it would be easier for a camel to pass through the eye of a needle than for a rich person to enter the kingdom of heaven (Mark 10:25/Matt 19:24/Luke 18:25).

These texts were subject to considerable reflection and exposition in late antiquity, and have generated a concomitant amount of interest in recent scholarship, including increasingly from within the field of “poverty studies.”5 Historically, both popular and scholarly sources thought early Christian communities to consist primarily of the poor and marginalized members of Roman society. Yet Christian writings frequently did not deal with how to live well in material poverty but rather addressed themselves to well-off Christians with the aim of instructing them, first, how their resources might be used to aid others, and, related thereto, how they could nevertheless enjoy for themselves a measure of material comfort.

The New Testament’s pronouncements on these topics, Clement of Alexandria, one of the earliest exponents of wealth and poverty, argued, ought not to discourage wealthy believers6; indeed, to have more might well be preferable to having less, inasmuch as wealth allowed one to support the many who lacked those means. Biblical witnesses who seemed to suggest otherwise, Clement submits, did not really apply to Christians’ material possessions. Jesus had merely sought to warn his followers against undue attachment to worldly things: it was false reliance on wealth, not wealth itself, that truly posed an obstacle to salvation. Nor, for that matter, was the poor person who was plagued by vices promised an undeserved heavenly reward.7 Both wealth and poverty, in other words, were adiaphora compared to the heavenly treasures Christ required, and the poverty of virtue he condemned.

Clement’s “spiritual” expositions of these New Testament passages proved pervasive, all the more so as Christianity spread throughout the Roman Empire and attracted converts from a variety of social strata. John Chrysostom, bishop of Antioch and later Constantinople, nearly two centuries after Clement touches on similar themes in his series of homilies on Luke 16:19–31, the parable of the Rich Man and Lazarus. The life of each person, Chrysostom averred, presented his with a series of tests, including poverty—“a dreadful thing!” (Hom 1. 9)—or wealth. Whatever his circumstances, however, the Christian’s task was to bear these with Christ-like virtue, recognizing the temporary nature of his trials, and anticipating the eternal reward that he would eventually reap.

Their emphasis on spiritual realities notwithstanding, clergy nevertheless felt responsible for alleviating material suffering in their communities as well. The latter required a change in habitus for late ancient audiences, as Peter Brown has recently demonstrated. Bishops labored to transform Romans’ fiscal practices from civic euergetism—a periodic investment in one’s community that brought donors public recognition—to the steady and largely anonymous stream of almsgiving.8 Examples for episcopal activity on behalf of the poor abound. Both Ambrose of Milan and Augustine of Hippo were said to have melted down their churches’ golden plate to distribute its proceeds; their contemporary, Basil, famously constructed in the suburbs of Caesarea a care facility that combined the functions of hostel and hospice, and which provided an exemplar for similar institutions throughout Cappadocia9; and the biography of Rabbula, fifth-century bishop of Edessa, describes his legacy of care for the poor to have been such that the latter needed to invoke only the bishop’s name to receive cheerful provision (Doran 2006: 100). Their efforts notwithstanding, the “Christian ‘welfare state’,” as Antigone Samellas has called the phenomenon of clergy’s assuming more or less holistic care for society’s most marginalized members, encountered consistent and at times disabling challenges (Samellas 2002: 257–78). Administrative inefficiencies of collecting and soliciting donations and, particularly in the East, the instability of intra-Christian relations placed firm limits on the effectiveness of such efforts.

Considerations of wealth and poverty kept intruding even into what might be considered the most rarefied sphere of Christian existence: the ascetic life. Monks evidently remained cognizant of their and other members’ socio-economic background even amidst the leveling atmosphere of the monasterium; Augustine’s rule for monks accordingly warns those coming from lives of poverty against “[seeking] in the monastery possessions which were beyond their reach outside.”10 Such differences in social class could justify apparent monastic shortcomings; the so-called Sayings of the Desert Fathers, for example, recount the story of a celebrated abba who continued to enjoy the relative comforts of a bed, a regular diet, and the assistance of a slave. Such a lifestyle struck one of his visitors as unworthy of a monk, until the abba explained his former life as a man of wealth, high standing, and extreme luxury, all of which he had surrendered in his ascetic pursuits.11

Renunciation, in other words, was relative, and even in monastic contexts wealth and poverty were each only qualified goods. As Jaclyn Maxwell has demonstrated, for ancient Christian writers it was abjection and renunciation voluntarily embraced, not poverty borne from lack of opportunity, that conveyed virtue.12 Social marginality in the late ancient Roman world, however, went beyond “class differences.” One group that figures prominently in both patristic writings and proved, to modern audiences, a disappointing test case for Christian social ethics were slaves. It is to Christians’ attitudes to them that we now turn.


32.2 Slaves and Masters

Until quite recently, historians had assumed that the practice of slaveholding had ebbed and the slave population dwindled by the later Roman Imperial period.13 This consensus began to flag from the 1970s onward, and in recent years, scholars like Cam Grey and Kyle Harper have successfully demonstrated that slavery in late antiquity was both alive and well, and that it remained a vital part of the socio-economic backdrop of Roman existence (Grey 2011; Harper 2011). Slaves pervaded all aspects of Roman life: they labored in municipal mines and on private lands, served as wetnurses and pedagogues for children, assisted soldiers and supervised farms, and performed all manner of services for households, businesses, churches, and municipalities throughout the Empire. So pervasive was their presence that Augustine, writing in the fifth century, claimed that hardly any households were without slaves.14 Indeed, patristic preaching assumed the abundant presence of slaves in Christian homes. Christians had, as Jennifer Glancy has argued, inherited a habitus of slavery and slaveholding—and, with few exceptions, raised no arguments disapproving of these practices per se (Glancy 2010: 68).

This attitude continues to prove surprising to contemporary audiences, and the question of ancient Christians’ views concerning slavery on both the individual and institutional level has provoked considerable scholarly engagement in recent years. The emerging consensus suggests that Christian writers, homilists, and clergy in late antiquity focused not on abolition but, on the one hand, on appropriating the discourse of slavery as a theological metaphor, and, on the other, on adapting individual practice to preserving the spiritual well-being of the slaveholder. This is not to say that slavery constituted no discernible moral problem for Christians; minority reports, like Gregory of Nyssa’s fourth homily on Ecclesiastes, come close to calling for a whole-sale eradication of the practice rather than mere “humane” treatment of slaves. And yet, Nyssen’s work remains unusual in its patristic context—so much so, that it has generated a body of literature among contemporary theologians in its own right (see, e.g., Bergadá 1993; Carter 2006; Hart 2001; Stramara 1997).

The New Testament, while ambiguous on slaveholding as a social practice (see, e.g., Combes 1998; Harrill 2010; Harris 2001), nevertheless capitalized on the language of slavery as theological metaphor. The apostle Paul, for example, describes himself as a slave of both Christ (Rom 1:1) and of the communities with which he corresponded—language that the Deutero-Pauline literature adopted as well (Titus 1:1). In the same vein, Jesus is described as “taking upon himself the form of a slave” (Phil 2:5–8), and urging his disciples to imitate his servant status. The great chain of spiritual mastery and submission thus extended from the Father though Christ to the apostles and Christians more generally.15

The metaphor of spiritual slavery became one of the dominant discourses in late ancient preaching.16 Christian writers emphasized that slavery was a fate shared by all, and that enslavement to God and Christ was to be embraced. The notion that freedom and slavery were primarily internal, spiritual states resonated with late ancient Stoic teaching, and its notion of being enslaved to the passions. It also found ample purchase in New Testament dicta, including, for example, Paul’s advice to slaves to not be concerned about their status (1 Cor 7:21), or the emphasis in Galatians 3:28 that in Christ “there is … neither slave nor free.”

That Christians could exist in either rank—and that the new religion’s earliest sources indeed attested to both Christians and Christian leaders among both slaves and slaveholders—did not, however, suggest that clergy were indifferent to the practicalities of slaves’ and slaveholders’ lives. Homilists worried about the number of slaves Christians kept, how they punished their slaves, and about how Christian slaveholders interacted with their slaves’ bodies more generally. Homilists urged Christians to limit the number of slaves in their service, albeit primarily for fear that an abundance of slaves might harm their masters’ spiritual well-being. Already Clement of Alexandria envisioned slaves catering to Christians’ vices, indulging their gluttonous cravings or desire for comfort and conspicuous display of wealth.17 Chrysostom similarly feared that keeping more than two or three slaves might make a Christian “soft”—weak and effeminate.18 Neither, however, do these sources treat as desirable dispensing entirely with slaves services, as Chris de Wet has recently demonstrated: it was in dealing with slaves, patristic writers argued, that young men learned how to exercise mastery, both over others and over themselves, in order to function as Christian men in church and society.19

The notion that slaves were in a primary sense an occasion for Christian character formation should not come as a surprise for students of late antiquity. In many households, slaves were the ever-present Other, the panopticon through which masters and servants watched and were watched. As a result, the number of homilies, ecclesiastical rulings, and even laws by Christian emperors that addressed the treatment of slaves, reflect anxieties about the formation of Christian subjects far more than concerns about social justice. There were limits to the treatment a master could impose on his slaves, but those limits were vague and circumscribed by anxiety for public order.

Imperial legislation and Christian teaching on the treatment of slaves frequently kept pace with one another. A law authored by Constantine in 319 ce, for example, penalized intentional killing of slaves with sticks, stones, spears, nooses, poisons, and other implements specifically designed to cause death (CTh 9.12.1 = CI 9.14.1). In a similar vein, the Apostolic Constitutions, a late fourth-century church order, for example, included slaveholders who brutalized their slaves among those sinners whose offerings bishops ought not receive.20 On the other hand, the death of the slave in the ordinary course of punishment, through scourging or the imposition of the many other punishments that were part of slaves’ quotidian existence, left the master with no legal liability even under Constantine’s provisions. Christian sources, too, agreed that punishment of slaves, and particularly physical punishment, was necessary; to ignore the punishable offense was to miss a teachable moment, endangering the slave’s standing with God as well as his earthly lords.21

Perhaps most troubling for bishops and writers addressing Christian slaveholders was the sense that a slave’s body was her master’s, to be used for the latter’s sexual gratification as a matter of course. Christians rejected this notion almost from the very first, but encountered considerable resistance among householders—or so the frequency with which this topic appears in homilies across the centuries suggests. Bishops, in turn, emphasized slaves’ capacity for sexual virtue, and masters’ grave sin in compromising said virtue. While evidently intended to curtail unchastity among slaveholders, such rhetoric reflects a departure from prior discourses of honor and virtue in a society that denied slaves access to either. Whether such a transformation of discourse benefited slaves in a tangible and practical way is difficult to assess; both scenarios—granting masters unfettered access to their bodies, on the one hand, and circumscription of their sexuality by ecclesial fiat, on the other—allowed little agency for slaves. As de Wet has argued, with regard to slavery and slaveholding “Christianity made things different—not better, but different” (de Wet 2015: 10).

For some slaves, churches and bishops nevertheless must have become auspicious loci, when in 321 ce the Emperor Constantine promulgated a law encouraging slaveholders “with pious intention” to manumit slaves “in the bosom of the church … under the eyes of the bishop” (CTh 4.7.1 = CI 1.13.2). Christians were not, of course, the only ones to manumit slaves, nor the only ones to urge slaveholders to teach slaves a useful trade before elevating them to the status of freedmen and -women. Still, such manumissio in ecclesia reflects an innovation vis-à-vis earlier forms of manumission, recognizing and formalizing, perhaps, a common and encouraged practice (see Grey 2011: 487). Nor were slaves the only individuals Roman law placed under clergy’s care. From the reign of Constantine onward, emperors “deputized” bishops to serve both civic and religious ends. The following and final section attends to this perceived confluence of biblical and imperial ends in recent scholarship.


32.3 Judges and Bishops


The Theodosian Code a fifth-century compendium of the “laws of the Christian emperors,” makes mention of bishops’ responsibilities and the concomitant privileges they enjoyed before the law across four general categories of activity. The best-known and most discussed of these is the episcopalis audientia, the “bishop’s hearing.” The latter, recognized in a series of laws beginning in the early fourth century, empowered bishops to function as privileged arbiters over matters pertaining to the Church, on the one hand, and for disputes in civil law that private citizens brought before them, on the other.22 As Caroline Humfress has argued, these quasi-judicial privileges probably reflect an imperial recognition of bishops’ practice, rather than constituting a wholesale innovation (Humfress 2011: 375–400). The third-century Didascalia Apostolorum, a church order of uncertain origin, for example, already designates a day of the week for bishops to hear disputes, and, still more tellingly, urges bishops to hear only disputes brought to them by Christians.23 The same processes were at work in other areas of Roman law as well, including bishops’ ministry to prisoners (CTh 9.3.7 = CI 1.4.10), involvement in the “adoption” of exposed children; ransoming of captives; and intervention on behalf of victims of domestic abuse (CTh 5.9.2 = CI 8.51.2 and CTh 15.8.2 = CI 11.40.6).

Each realm combines mandates rooted in biblical law with Roman civic responsibility. These laws obviously did not capture the entirety of late ancient bishops’ “job descriptions,” excluding, for example, obvious areas like preaching, catechesis, the appointment of lesser clergy, and spiritual supervision of monastics.24 Nor, for that matter, were bishops the only parties tasked with these responsibilities; they appear rather alongside Roman magistrates or defensores, officers charged with attending to the populace’s need in the empire’s provinces. The laws in question nevertheless circumscribe a sphere of clerical activity common to bishops throughout much of the Roman empire that required them to negotiate both Roman and biblical law and civic and Christian self-understanding.


32.3.1 Bishops and Children

Christians’ care for children, criticism of others’ failure to do so, and willingness to take in those who had been exposed by others feature prominently among the earliest defenses of the new religion. Late ancient Christians understood the protection of orphans as one of the key criteria of righteousness in biblical law, and critiqued relentlessly those who endangered their life or virtue. Justin Martyr, writing in the second century, charges his non-Christian interlocutors with the gruesome outcomes of exposing their offspring—the girls, Justin avers, were bound to be raised as prostitutes, whereas those who were not picked up perforce died from exposure, thus turning their negligent parents into murderers.25

Over the coming centuries, however, Christian writers’ tone changed from conviction to one of “resignation,” as John Boswell has characterized it (Boswell 1988: 167): Christians suffered from economic constraints as much as non-Christians, and exposure of unwelcome children remained the humane alternative to infanticide. Accordingly, the practice was rarely criminalized even under Christian emperors26 and, while publicly deplored, exposure of children, unlike abortion or even contraception, was not classified as a sin in either East or West.

Christians nevertheless sought to address the plight of exposed infants. The Life of Macrina, Gregory of Nyssa’s account of his sister’s life as head of a monastery, for example, describes her filling the ranks of her community with infant girls exposed alongside the roads of Cappadocia. Bishops too assumed decisive roles in facilitating such infants’ “adoption” by private households. Codex Theodosianus 5.9.2 records an edict from 412 ce that allowed those who took in such a child to register a permanent claim to her or him. To do so, the “finders keepers” only had to ensure that “the signature of a bishop as witness should immediately follow [the adoption]; and [that] for the sake of security there can be absolutely no delay in obtaining this signature.”

This move reflected a departure in “public policy.” Previously, those prepared to take in an abandoned infant, typically for purposes of raising her as a slave, had been liable to lose their investment when the child’s parents brought suit to reclaim her. The greater certainty adoptive householders enjoyed under the new law thus encouraged the rescue of exposed infants.27 Later counsels both reproduced the original edict, in the process contributing to its propagation, and added ecclesiastical sanctions to legal penalties: the Council of Vaison, for instance, treats parents who sought to sue for the return of an exposed child after the ten-day period had passed as guilty of murder.28


32.3.2 Bishops and Prisoners

The expectation that Christians ought to visit fellow believers who had been imprisoned is already part of the New Testament canon: Matthew 25:36 has Jesus distinguish the “sheep” who will enter the heavenly kingdom from the “goats” who will be cast into the outer darkness on the basis of, inter alia, their willingness to visit in prison the “least of [Christ’s] brothers.” The visits in question were, however, no mere social calls, nor were prisons in this era conceived as long-term containment facilities for offenders. In late antiquity, they more commonly served as temporary holding cells before a suspected offender could be brought before a judge, or as a form of punishment that would motivate the offender’s family or community to fulfill the imprisoned person’s debt or obligation.29

The comparatively briefer period individuals would spend in prison did not, however, make it a more inviting place: unjust confinement, violence, and starvation all appear prominently in ancient discussions of prison life.30 Evidently, the jailed had to rely upon families and other local support networks to provide them with the daily necessities; where those networks were lacking, prisoners might well go without food for lengthy periods, or might be forced to beg for their livelihood chain-gang-style under the supervision of a warden (Krause 1996: 279–83). Chrysostom thus describes with characteristic rhetorical flourish the scene that might confront one upon visiting a prison:

[Y]ou see some bound, others covered in filth, others with uncut hair and clothed in rags, others perishing with hunger and running like dogs to your feet, others with gashes in their sides, others now returning in chains from the market-place, who beg all day and do not collect even necessary sustenance, and yet at evening are required by those set over them to furnish that wicked and savage service.31

Bishops’ awareness of these conditions did not necessarily translate into the ability to rectify them. From 409 ce onward, emperors nevertheless lent legal weight to ministerial efforts. An edict by Theodosius and Honorius charges prison wardens at pains of an immediate fine to admit bishops so that they might “heal the sick … feed the poor, and … console the innocent” (CTh 9.3.7). A bishop’s care for “sacred matters” did not stop there, however. In the process of ministry, he had to make inquiries, such that “when he has investigated thoroughly and has learned the case of each person, according to law he shall direct his intervention before the competent judge.” Sirmondian Constitution 13, dating from 419 ce, explains the reasons behind such an expansion of bishops’ access privileges in terms of the injustices perpetrated against particularly the poorest of prisoners.


32.3.3 Bishops and the Domestic Sphere

One of the earliest tasks with which the Code charges bishops involves the ransoming of captives. Already by 343 ce, Codex Theodosianus 15.8.1 thus forbids to anyone but church officials or known Christians the ransoming of women who had dedicated themselves to the “veneration of the holy Christian law” and had been subsequently subjected to prostitution. Ransoming parties had to pay the appropriate sum—a prospect that proved neither easy nor appealing in instances where these women and girls had been abducted from his homes by slave traders, as Augustine recounts in one of his letters (Ep. 10*.2–9).

Other instances of procurement originated under less dramatic circumstances. A householder might thus put up for prostitution a slave, or, if financial ruin truly beckoned, a daughter. Neither circumstance was conducive to good morals—a concern that well predated Christian influence upon Roman law—and exceeded even the quite elastic bounds of what could be asked of a slave. By the early fifth century, however, to force a member of one’s household into prostitution was to impose upon them “the necessity of sinning against their will,” and the means of recourse such persons might take had been expanded accordingly: “[T]hey shall be permitted to implore the aid of bishops, judges and defenders to be released from all bounds of their miseries” (CTh 15.8.2).

At first glance, the two provisions, while placed alongside one another in the Theodosian Code, seem to entrust bishops with quite different privileges and responsibilities. The case of the ransomed virgins or widows, much like other instances of captives’ ransom, frames the church as a privileged purveyor of charity, and its representatives as acting in the guise of the head of the ecclesiastical household vis-à-vis one of his own. By contrast, Codex Theodosianus 15.8.2 constructs the bishop alongside Roman officials as a guarantor of peace and morality for the Roman public at large, a bulwark against “sin” and “criminality” in private households.

The two manifestations of episcopal activity are nevertheless related to one another in a quasi-organic fashion. As Kristina Sessa has recently argued, this claim to running well their own (church-)household in the later Latin West became the basis for bishops’ extending the reach of their authority into the lives of other, private households as well (Sessa 2012). It is perhaps only natural that the Church’s authority over the lives of ordinary people expanded as society grew increasingly Christianized. In the process, Roman law increasingly supported bishops’ ability to impose biblical law, or at least what they perceived as such, on their surroundings. In the second century, Justin had argued that Roman law, rightly interpreted, was coherent with—if perhaps inferior to—the law Scripture propounded. In the fourth and later centuries, the relationship between these bodies of law was increasingly put to the test, with each ceding ground to the other by the mediation of clergy, Christian emperors, and other parties.


32.4 Conclusion: The Difference Christianity Made

Toward the later reaches of late antiquity and into the Byzantine period, the increasing effort to bring into congruity biblical law and Roman law are striking. These are, in part, the heritage of a past in which Roman emperors had regarded themselves and had been regarded by their constituents as key mediators between human and divine, the realm of the gods and the realm of the Empire. Christians did not fundamentally challenge these assumptions, particularly after the ascension of Constantine, the famed “first Christian Emperor,” to the throne, and the nearly unbroken line of Christians of various stripes at the Empire’s helm. The Theodosian and Justinianic Codes’ provisions against heretics make clear that both rulers and ruled believed imperial law to be a key means for establishing if not doctrinal purity, at least unanimity of profession across the churches (see, e.g., Hunt 1993: 143–58).

To recognize continuity in these patterns is not to say that the spread of Christianity made no difference to the Roman Empire or its approach to social justice. It is merely to acknowledge that the considerable symbiosis between Roman law and ancient Christian interpretations of biblical law in late antiquity mitigates against treating either in isolation from the other. Christian interpretations of biblical law impressed their stamp upon Roman society, including its understandings and manifestations of social justice. At times, their impact strikes modern readers either as positive or at least as crafting a community more readily recognizable as “Christianized.” The revaluation of human sexuality and the more widespread endorsement of virginity and continence complicated Roman understandings of slave bodies as standing wholly at their masters’ disposal. By the same token, bishops’ efforts to preach charity as a means by which Romans could invest in their own afterlives went some ways toward transforming a culture of euergetism into one of almsgiving.

Yet if Christian practices and ideals exerted pressure on the Roman habitus, the latter pushed back with equal or greater force. Particularly in places where the biblical record was ambiguous, or where the fundamental strains of the empire’s existence were at stake, that habitus took precedence, at least on a societal scale. The picture that emerges is complex; indeed, if there is one overarching, salutary trend in recent scholarship on matters of social justice among late ancient Christians, it is that of increased nuance and appreciation of this complexity. In this vein, Chris de Wet’s assessment, already noted above, that with regard to slavery and slaveholding in the later Roman empire, “Christianity made things different—not better, but different” may be fruitfully applied on a broader scale as well: ancient Christians’ efforts to bring into conversation biblical law with the law of the Empire unequivocally changed both Empire and Christianity in lasting if ethically ambivalent ways.
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Chapter 33

Social Justice in Rabbinic Judaism


Tzvi Novick





33.1 Introduction

Philo, the Jewish philosopher-exegete of first-century ce Alexandria, speaks of biblical provisions for the disadvantaged under two rubrics. The first is justice. In this context he alludes, for example, to the prohibition against delaying payment of a worker’s wages, and to the law forbidding one from reviling a deaf mute.1 Under the second rubric, love of humanity (philanthropia), he includes such rules as the remission of debts in the sabbatical year and the pauper’s privilege of gleaning after the harvest.2 The distinction between justice and love of humanity is conceptually clear, but the two rubrics overlap, and tellingly, Philo includes some passages under both. In the following survey of social justice in rabbinic Judaism, I will construe the category broadly, to encompass all forms of solicitude toward the disadvantaged. The first section concerns financial support for the poor, and the second, protections against abuse of the vulnerable. Because the current volume’s center of interest lies in law in the biblical period, my discussion will focus on early (tannaitic) interpretation of Scripture, and especially questions of law and legal theory that arise in this context. I preface this discussion with some reflections on methodology and the existing scholarship.

Historical scholarship on rabbinic literature confronts two major methodological problems. First, because rabbinic literature is inward-looking, and because there is relatively little literary evidence for late antique Judaism outside rabbinic literature, it is difficult to ascertain precisely how much influence rabbis wielded in this period, or how many Jews in late antiquity acted as rabbis prescribed. Second, because rabbinic literature consists without exception of edited works that integrate prior sources, identifying the time and place of a particular passage must always involve some uncertainty. A view attributed in the Babylonian Talmud to Rabbi Akiva, of second-century ce Roman Palestine, may in fact be the invention of an anonymous sixth-century ce editor in Babylonia.

It is only in the last three decades, as a result of the work of Jacob Neusner, Shaye Cohen, and others, that rabbinic scholarship has come to appreciate the magnitude and ramifications of these problems, and earlier scholarship must therefore be treated with caution (see, e.g., Urbach 1951). The new awareness has in some cases led to a swing too far in the opposite direction, toward a radical reluctance to sort out the editor’s hand from his source material (a tendency especially pronounced in the work of Neusner and some of his students) and toward the view (propounded most famously by Seth Schwartz, in the case of Roman Palestine) that the rabbis named in rabbinic literature exerted almost no influence on the broader Jewish society. In general, it is probably fair to say that the philologists are further along than the historians in developing nuanced tools to deal with the methodological problems posed by rabbinic literature. That is, there is a relatively solid consensus about how to date and distinguish layers within rabbinic texts, but less so on how to read rabbinic texts as history.

Scholarship on social justice in rabbinic Judaism has focused very heavily on charity, and on tannaitic literature, i.e. the corpora that were edited in the third century ce, and that preserve the legal and exegetical positions of the rabbis of Roman Palestine of the first and second centuries ce. From the recent scholarship on charity I take note, first, of the work by Gary Anderson (2014) on the theology of charity, which identifies lines of continuity between Second Temple and rabbinic perspectives. A recent book by Greg Gardner (2015b; see also 2015a), which builds on the work of Hamel (1990), traces with great methodological care the rise of organized charity in the tannaitic period, and situates this development in the rabbis’ Greco-Roman context. Articles by Alyssa Gray (2009, 2011) and a book-length survey of rabbinic charity by Yael Wilfand (2014) make important inroads into post-tannaitic literature, and Ulmer and Ulmer (2014) and Zion (2013) add a range of insights. Much work remains to be done on post-tannaitic charity, especially in rabbinic Babylonia. Likewise, outside the sporadic use of rabbinic texts in Moshe Weinfeld’s book on social justice in ancient Israel (Weinfeld 1995), and Sagit Mor’s contribution on the early meaning of the phrase tiqun (ha-)‘olam (תיקון [ה]עולם) (Mor 2011), relatively little work has been done on aspects of social justice besides charity in rabbinic Judaism. Thus, for example, there is no comprehensive treatment of rabbinic labor protections from an historical perspective.


33.2 Support for the Poor

The Hebrew Bible assigns various gleaning privileges to the poor.3 Rabbinic literature, unsurprisingly, preserves and clarifies these privileges. A schematic passage identifies five distinct privileges, of which four apply to vines, three to grain, and two to trees (t. Pe’ah 2.13). Many details that arise in the lengthy treatment of these rights in Mishnah and Tosefta Pe’ah and in related texts suggest that the rabbis’ clarifications represent not academic forays into a practice that had fallen into desuetude but an attempt to grapple with lived reality. One particularly intriguing if ambiguous example concerns a question not raised in the Bible: what happens to produce that remains in the field after the poor have exercised their gleaning privileges? The first passage below is from the Mishnah (m. Pe’ah 8.1), and the second, from the Palestinian Talmud’s commentary thereon (y. Pe’ah 8:1, 20d).

From what time are all men permitted to glean from the field? After the late-coming poor have gone. And to take grape-gleanings and defective clusters? After the poor have gone into the vineyard and returned. And to glean from the olive trees? After the second rainfall.4

Rav Ḥuna in the name of Menaḥem: Rabbi Yoḥanan ben Nuri would go out after the late-coming poor and make his living for the entire year.

The incidental way in which the Mishnah references the phenomenon of gleaning after the poor—it asks not “what is the status of leftover produce” but “from what time” does leftover produce become permitted to any comer—suggests that the phenomenon is (to one degree or another) real and not imagined. This conclusion finds further support in Rav Huna’s testimony in the Palestinian Talmud, which informs us that a prominent tanna from the early second century ce, Rabbi Yohanan ben Nuri, gleaned after the poor, and to great profit. One is inclined to detect exaggeration in Rav Huna’s testimony, but there seems to be little reason to dismiss the entire report as a fabrication.5 In which case we may ask: Why did Rabbi Yohanan ben Nuri glean after the poor? Was he himself in reduced circumstances, but not enough to count among the poor proper? Or was he, on the contrary, gleaning in his own field? Alternatively, could he have been exercising a prerogative as rabbi in another’s field, thus anticipating the expansion of the category charity in the amoraic period to encompass support for rabbis?6 I raise these questions not to answer them but to highlight ways in which the rich rabbinic data on the harvesting privileges of the poor can illuminate some of the ways in which the biblical system played out in practice in one time and place.

Biblical law (Deut. 14:28–29; 26:12) also refers to a tithe distributed in the third year to the dispossessed (the Levite, the stranger, etc.). In rabbinic law, this gift becomes “the pauper tithe,” distributed during the third and sixth years of the sabbatical cycle.7 The distinctions between the pauper tithe and the aforementioned gleaning privileges clarify the nature of both. The gleaning privileges obtain in the field, during the harvest, whereas the pauper tithe is ordinarily distributed on the threshing floor, like the distributions to the priest and Levite.8 Like the latter distributions, too, the pauper tithe is a gift, which the householder separates from his crop and transfers to the pauper. The gleaning privileges, by contrast, appear to be conceived of as an ownership stake possessed by the poor ab initio.9 It is for this reason, for example, that the householder may choose the pauper to whom he will give the tithe, but must allow all paupers to exercise the gleaning privileges without interference.10

Why does rabbinic law construe the biblical gleaning privileges as an ownership stake? One explanation is exegetical: the injunction to “leave” (Lev. 19:10; 23:22) parts of the crop to the disadvantaged is reasonably understood to mean: “leave [it] before them, and they will plunder.”11 Philo articulates an ethical explanation that the rabbis may also have endorsed: The poor are invited “to partake of what belongs to others as though it were their own, … to redress their privations and to make them partners, not only in the fruits but to all appearance in the estates also.”12 Making the poor part owners of the field alleviates the shame of dependency.13 A third explanation lies in the formalism of law. Construing the gleaning privileges as an ownership stake is a way of accounting for the fact that the poor alone, and neither the householder nor the non-poor, enjoy these privileges.

Rabbinic literature appears to preserve a different conceptualization of the gleaning privileges. The houses of Shammai and Hillel debate whether a declaration in which a householder renounces ownership of his property—declares it hevqer (הבקר)—in favor of the poor is effective.14 According to the house of Hillel, such a declaration is ineffective, presumably because it clumsily attempts to combine two distinct legal frameworks, renunciation and transfer, neither of which can on its own give force to the declaration. As a renunciation the declaration is ineffective because the declarant retains control over the property vis-à-vis the non-poor. As a transfer it is ineffective because the recipient class—the poor—is undefined.15 The house of Shammai, by contrast, validates a renunciation of ownership in favor of the poor.16 It is entirely possible that the house of Shammai conceived of the gleaning privileges themselves within this framework, as a set of property rights renounced by the householder in favor of the poor, rather than as an ownership stake controlled ab initio by the poor.17 The renunciation framework provides a more natural interpretation of the fact the gleaning privileges only vest as a result of actions performed during the harvest by the householder and/or his workers.

The debate between the houses around renunciation appears to extend also to produce of the sabbatical year. In the very Mishnah passage that records the debate, the house of Hillel’s view is defended through an analogy to the sabbatical year: renunciation cannot favor the poor alone just as in the sabbatical year, the produce of the land is available to the wealthy and the poor alike. This view of the status of sabbatical-year produce is hardly obvious. The biblical text, after all, assigns sabbatical-year produce to the poor (Exod. 23:11), and also, naturally, to the householder himself (Lev. 25:6), but not to all comers. Some insight into the view attributed to the house of Hillel emerges from the following passage from the Mishnah, which concerns the law of “removal” (bi‘ur [ביעור]). This law, which appears in connection with the sabbatical-year for the first time in rabbinic literature and may represent a codification of common practice, dictates that the householder may gather sabbatical-year produce into his home until the season in which it is no longer available in the field, at which he point he must “remove” (some of) it, i.e. return it to the field.18 Who eats from it?

The poor eat after the removal, but not the wealthy; the position of Rabbi Judah. Rabbi Yose says: The poor and the wealthy alike eat after the removal. (m. Shev. 9.8)

The position of Rabbi Judah (ordinarily bar Ilai) is evidently the same as the one attributed to Rabbi Judah ben Bathyra in the following exegetical debate:


One verse says: “and the poor of your people will eat” (Exod. 23:11), and one verse says: “for you and for your servant and for your maidservant” (Lev. 25:6). How can both of these verses be upheld? When the fruits are abundant, all eat, and when the fruits are few, “for you and for your servant and for your maidservant.” Rabbi Judah ben Bathyra says: … Until the removal time arrives, the poor and the wealthy consume. Once the removal time arrives, the poor consume but not the wealthy.19

Three views appear to emerge from these two passages. Rabbi Yose’s corresponds to the view attributed to the house of Hillel: before and after removal, sabbatical-year produce is available as much to the wealthy as to the poor. The view of Rabbi Judah (ben Bathyra) is that it is available to all before removal, but after removal only to the poor. Both of these views appear to take the householder in Leviticus 25:6 as a stand-in for the wealthy in general.20 The third view—the anonymous position in the second passage—instead construes Leviticus 25:6 narrowly, and on its plain sense, to refer only to the householder and his dependents. On this view, the sabbatical-year produce is in fact available only to the poor and to the householder, and only to the latter when there is not enough to share with the poor. The wealthy appear to have no share in the produce, at any time. This last view, arguably the most ancient and in any case closest to the plain sense of Scripture, may be that of the school of Rabbi Ishmael, and of the house of Shammai.21

Rabbinic literature introduces another form of support whose beneficiaries are not the poor as such but farm laborers. The consensus position takes the view that the Torah grants laborers, under certain conditions, the right to eat from the produce that they harvest. The main prooftext adduced for this claim is Deuteronomy 23:25–26, which allows people passing through another’s vineyard or field to eat grapes (but not store them in a basket) and pluck ears (but not harvest them with a sickle). With some exceptions, the rabbis take the verse to refer specifically to the laborer.22 Their understanding of the right is also informed by the biblical prohibition against muzzling an ox when it treads the grain (Deut. 25:4).23

Beyond the foregoing rules, which define the rights of and obligations toward the poor in the field, rabbinic Judaism recognizes a general injunction to give charity (tsedaqah [צדקה]). Charity as a religious duty becomes very prominent—becomes, indeed, the “commandment” par excellence—in the second half of the Second Temple period and into the rabbinic period (Anderson 2014). Urbanization probably contributed to this development, first because urbanization concentrates the poor and thus makes them more visible, and second because it dislocates the poor from the agricultural framework that the biblical system of material support assumes.

The great innovation that we find in rabbinic literature is organized charity, i.e. dispensation of charity through durable communal institutions. The only reliable evidence of organized charity prior to rabbinic literature comes from the Dead Sea group, where its emergence would have been facilitated by a sectarian self-consciousness and a robust conception of common property.24 The key charity institutions in rabbinic literature are the tamhuy (תמחוי, literally “bowl”) and the qupah (קופה, literally “basket”), which are described most systematically in the following two passages (the first from t. Pe’ah 4.9, the second from m. Pe’ah 8.7).

The tamhuy is every day. The qupah is from Sabbath eve to Sabbath eve. The tamhuy is for everyone. The qupah is for the poor of that city. If he remains there thirty days, he is like the men of the city with regard to the qupah. And with regard to clothing, sixty days. And with regard to the city taxes, twelve months.25

They do not give less than a loaf weighing a pondion, from [wheat valued at] four seah per sela, to a pauper who passes from one place to the next. If he overnights, they furnish him the means to overnight. For Sabbath, they provide him food for three meals. One who has food for two meals should not take from the tamhuy; [one who has] food for fourteen meals should not take from the qupah. And the qupah is collected by two and distributed by three.26

The tamhuy serves the needs of the itinerant poor in particular, by providing them daily bread and lodging. The qupah provides, on a weekly basis, for the poor of the city.27 The fact that these institutions have technical terms confirms that they are (to one degree or another) real rather than utopian, while the incidental way in which they are introduced, and their very scale, makes it likely that they arose outside rabbinic auspices, in the Jewish villages and cities of Roman Palestine. The profile of the qupah in particular suggests that care for the poor represented one of the ways in which Jews of Roman Palestine may have cultivated a civic identity. The frequent references to the local poor in other rabbinic sources lend further support to this possibility.28

The qupah may be compared to a set of sabbatical-year practices described in one tannaitic passage, t. Shevu‘ot 8.1, as already something of the past. According to this passage, the “court” would coordinate the harvesting of local farmers’ fields around a given city, and gather the produce to the “storehouse (’otsar [אוצר]) of the city,” from which the court would distribute food every Sabbath eve.29 The evidentiary value of this report is difficult to determine, but the resemblance of the ’otsar to the qupah—both are local institutions charged with weekly food distribution—in any case conveys the impression of a growing tendency in favor of organized assistance.

We should not suppose that the rise of the tamhuy and the qupah transformed charity into nothing more than a municipal tax. The innumerable exhortations to charity in rabbinic literature confirm that it remained a practice very much bound up with piety and voluntarism. Following is one example, from an amoraic homily.

“She is not worried for her household because of snow, for her whole household is dressed in crimson (shanim [שנים]) (Prov 31:21 [NJPS]).” Dressed in two (shenayim [שנים]). Circumcising and exposing. Fringes and phylacteries. “Furnishing furnish” (Deut. 15:14). “Giving give” (Deut. 15:10). “Opening open” (Deut. 15:11). “Tithing tithe” (Deut. 14:22).30

The homilist interprets the snow of Proverbs 31:21 as a reference to an icy region of Gehenna. One who is “dressed in crimson” (shanim), taken punningly to refer to one who is dressed in “two” (shnayim), will avoid this fate. Examples of these “two” follow. The first examples involve commandments that mark the body, and that can therefore be construed metaphorically as clothing: the two elements of the circumcision ritual, and the fringes and phylacteries.31 The other examples all draw from verses about helping the poor, and take advantage of the fact that the imperfect in each case (rendered above as “furnish”; “give”; etc.) is paired (in accordance with biblical style) with the infinitive absolute (“furnishing”; “giving”; etc.), so that the verb always occurs in two forms. The homily thus extends the clothing metaphor beyond its proper boundary, namely, commandments that mark the body, to include monetary support for the poor.

It bears emphasizing that the numerous measures for support of the poor in rabbinic literature, and the institution of charity in particular, reflect a conservative rather than a transformative impulse. That is, they aim to maintain the poor, not to eliminate poverty. The conservative character of rabbinic and especially tannaitic charity emerges most strikingly in the importance that some texts attribute to the baseline income of the poor. A pauper is to receive “enough [to fill] what he lacks,” which means that a pauper born into poverty may expect only enough to sustain him, whereas a wellborn individual who has fallen on hard times is entitled even to a horse, a servant, and a rich diet of meat.32 In a similar vein, tannaitic literature deploys the category tiqun (ha-)‘olam (תיקון [ה]עולם), today a synonym for Jewish social justice, in defense of measures to maintain, not to perfect, society.33 The Babylonian Talmud is heir to the same pragmatic tendency when it invokes Deuteronomy 15:4 (“There shall be no needy among you” [NJPS]), the verse that might most readily have been taken to underwrite a utopian vision of the end of poverty, to instead warn against acting so selflessly as to render oneself needy.34


33.3 Protections Against Abuse

Whereas support for the poor encompasses positive measures to provide financial assistance to the poor, protections for the vulnerable involve rules designed to shield the poor and other weak social groups from abuse. The codes in the Pentateuch are replete with injunctions of the latter sort. The following passage, from Exodus 22:25–26, is among the most rhetorically charged of these injunctions.

If you take your neighbor’s garment in pledge, you must return it to him before the sun sets; it is his only clothing, the sole covering for his skin. In what else shall he sleep? Therefore, if he cries out to Me, I will pay heed, for I am compassionate.35

A post-tannaitic comment on these verses embellishes the triangular relationship between the borrower, the lender, and God.

“If you take [your neighbor]’s garment in pledge, etc.” Said the Holiness, blessed be He: You, how much do you owe me? You sin before me and I wait for you, and your soul ascends to me every night, and gives an accounting, and you owe me, but I return it to you even though you owe. So too you, even though he owes, “you must return it to him before the sun sets.” … “Therefore, if he cries out, etc.” Why? For he complains before me and says: I am a mortal and he is a mortal. He sleeps on his bed, but I have nothing to sleep in.36

The two halves of the passage are unified by their interest in underscoring the similarities between the lender and the borrower, and by their nighttime setting. The first half observes that the lender is himself a borrower. He is in debt to God for his sins, but God nevertheless returns him his pledge—his soul—at the conclusion of every night.37 A lender who refuses to return the borrower’s pledged garment ignores, according to the second half, the common mortality that binds them: he sleeps in a bed while denying the same to the borrower.

Texts of this sort, that explicate and intensify biblical protections for the vulnerable, are common in rabbinic literature. One additional example, post-tannaitic as well, also draws inspiration from Exodus 22:25–26, along with the injunction in Deuteronomy 24:14–15 to pay the destitute laborer his wages without delay.

Certain porters broke a barrel of wine belonging to Rabbah bar Bar Hannah. He took their cloaks. They went and told Rav. He said to him: Give them their cloaks. He said to him: Is this the law? He said to him: Yes; “that you may go in the way of the good” (Prov 2:20a). He gave them their cloaks. They said to him: We are poor, and have labored the whole day, and are hungry, and have nothing. He said to him: Go pay their wages. He said to him: Is this the law? He said to him: Yes; “and keep to the paths of the righteous” (Prov 2:20b).38

Despite the fact that Rabbah bar Bar Hannah’s employees break his barrel, Rav prohibits him from collecting the cost of the barrel from their cloaks, and moreover insists that he pay them their wages. Rabbah bar Bar Hannah resists; he knows that the law does not make such demands of him. But Rav, drawing upon a verse from Proverbs, self-consciously violates the boundary between the minimalist morality of legal rules and the more ambitious standard of righteousness.

The porousness of this boundary may underlie, in a different way, the marked tendency in one tannaitic school in the opposite direction, toward eliminating special protections for the vulnerable. The next passage comments on Exodus 22:21: “Every widow and orphan you shall not mistreat.”

“Widow and orphan.” I have only the widow and the orphan. And whence every other person? Hence it says: “Every … you shall not mistreat.” Thus Rabbi Akiva. Rabbi Ishmael says: “Every widow and orphan,” whose way is to be mistreated, concerning them Scripture speaks.39

Rabbi Akiva generalizes the prohibition to all people, whereas Rabbi Ishmael reads the verse according to its plain sense, as having specifically the vulnerable in view. A similar debate occurs in connection with Exodus 22:14: “If you lend money to my people, to the pauper with you, do not be as a creditor toward him.” The first comment comes from the school of R. Ishmael, and the second, from the school of the R. Akiva.

“Do not be as a creditor toward him.” But do be as a creditor to the wealthy man.40

“To the pauper (with you).” I have only the pauper. Whence the wealthy man? Hence it says: “with you.” … If so, why does it mention a pauper? I am quicker to exact punishment for a pauper than for a wealthy man.41

For the Akivan exegete, the fact that the explicit subject of the verse is the pauper carries significance only in terms of the swiftness of divine justice, but the prohibition applies equally to the wealthy.42 Comments of this sort are scattered throughout Akivan commentaries, all with the effect of effacing the vulnerable as a protected class.43 A similar result is achieved by different means in the following passage:

“Do not seize a widow’s garment in pawn” (Deut. 24:17). Whether poor or wealthy, even like Martha daughter of Boethus.44

Here the Akivan exegete neutralizes the intent of the verse by strictly construing the category “widow” so that it applies even to the proverbially wealthy Martha. Building from this move, another passage from the same text weighs the possibility that even the poor tithe itself ought to be available to the wealthy.

“And the stranger and the orphan and the widow who are in your gates [shall come and eat]” (Deut. 24:29). Perhaps whether they are lacking or not lacking? And do not be surprised, for behold it says: “And do not seize a widow’s garment in pawn” (Deut. 24:17), whether poor or rich. Hence it says “pauper” (Lev. 19:10?): Just as the pauper is lacking, so all of them, [only when] lacking.45

The passage raises the possibility that the categories “stranger,” “orphan,” and “widow” ought to be construed strictly, to refer even to those among them who do not lack. This striking hypothesis, strikingly marked as such by the exegete himself (“And do not be surprised”), is warded off by the occurrence of the pauper together with these other categories in a different context.46

There is no reason to think that this exegetical tendency reflects a lack of sympathy for the vulnerable. How, then, is it to be explained? One explanation is exegetical. While the Akivan position resists the biblical injunctions’ rhetorical force, it is hard to say that it gets the verses wrong in a technical sense. We can hardly suppose, for example, that Exodus 22:21 means to license or encourage mistreatment of the powerful. It refers to the widow and the orphan only because they are especially vulnerable to abuse.47 But the more important explanation is probably that the school of R. Akiva thinks of the vulnerable as too amorphous a class to be the subject of legal prohibitions. Legal prohibitions ought, on its perspective, to be fully specified (“perfected”). Faced with the choice of either reducing the biblical protections to extra-legal exhortations or assigning them legal force but perfecting them by erasing the focus on the vulnerable, Akivan exegetes take the latter route. The school of R. Ishmael is not confronted by this choice because it does not draw so sharp a conceptual distinction between the legal and the extra-legal (see Novick 2010: 61–87).


33.4 Conclusion

The differences between social justice in the Hebrew Bible and social justice in rabbinic literature are the result of innumerable changes that Judaism underwent in the intervening centuries. In the survey in this chapter, however, I have focused on one: the emergence of a more rigorously legal reception of the biblical codes. It will not do (for the house of Hillel, in any case) simply to instruct the homeowner to allow the poor to glean in his field; we must rather ascertain the nature of their gleaning privileges, and identify the implications thereof. Similarly, the notion of a sabbatical-year field available to the poor and to the householder, but to no others, becomes unintelligible, and drops out in favor of universal accessibility in the sabbatical year. Protections for the vulnerable likewise become suspect, for the vulnerable are (for the school of R. Akiva) too amorphous a class to support a genuine legal injunction. This intensified rigor does not become manifest uniformly in rabbinic Judaism—I have highlighted disagreements in both sections—but it represents the prevailing trend.
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24. See CD xiv 12–16, and the analysis thereof in the first chapter of Gardner, Origins.

25. On the text of the last clause see Lieberman, Tosefta, 1.57.

26. My translation depends in part on Gardner, Origins, 78.

27. S. Schwartz (Imperialism and Jewish Society: 200 bce to 640 ce (Princeton, NJ: Princeton University Press, 2004), 229) takes the view that because the Mishnah passage makes no reference to the resident poor, we should suppose that the passage envisions the itinerant poor as the sole beneficiaries of both the tamhuy and the qupah. It is indeed striking that all references to the poor of a particular city (on which see more below) occur outside the Mishnah, but the possibility that the above Mishnah passage offers a substantially different view from the Tosefta passage is remote. The very existence of a qupah as an alternative to the tamhuy, charged with making larger and hence more carefully regulated distributions, presupposes two different clienteles.

28. See, e.g., t. Megillah 2.16; Mekilta de Rabbi Ishmael Kaspa 19 (Horovitz-Rabin ed., 315); Sifre Deut. 116 (Finkelstein ed., 174); G. Vachman, Midrash Hadash al Hatorah (Jerusalem, Israel: The Midrash Project of the Schechter Institute of Jewish Studies, 2013), 125. On the local poor in the Roman Empire, see P. Brown, Through the Eye of a Needle: Wealth, the Fall of Rome, and the Making of Christianity in the West, 350–550 ad (Princeton, NJ: Princeton University Press, 2012), 68–71.

29. On this passage, see S. Mor, “The Term ‘As a Favour’ in the Literature of the Sages: The Adoption of Hellenistic-Roman Models of Philanthropy and Friendship by the Sages,” Zion 79 (2014): 355–8; Safrai and Safrai, Mishnat Eretz Israel, 121–3.

30. Pesiqta de Rab Kahana 10:4 (Mandelbaum ed., 165).

31. On the construal of tangible aspects of commandments as clothing, see D. Yinon and I. Rosen-Zvi, “Men’s Adornments, Women’s Adornments: A New Perspective on the Religious Status of Women in the Teachings of the Sages,” Reshit 2 (2010): 1–25.

32. The quotation is from Deuteronomy 15:8, as interpreted in Sifre Deut. 116 (Finkelstein ed., 175). On the wellborn poor, see D. Caner, “Charitable Ministrations (Diakoniai), Monasticism, and the Social Aesthetic of Sixth-Century Byzantium,” in Charity and Giving in Monotheistic Religions, ed. M. Frenkel and Y. Lev. (Berlin, Germany: Walter de Gruyter, 2009), 56–8; A. Gray, “The Formerly Wealthy Poor: From Empathy to Ambivalence in Rabbinic Literature of Late Antiquity,” AJS Review 33 (2009): 101–33.

33. On the early history of the term see Mor, “Tiqqun ‘olam.” One passage, Mekilta de Rabbi Ishmael Kaspa 20 (Horovitz-Rabin ed., 329), in fact invokes the term to justify restricting the poor’s gleaning privileges.

34. B. Bava Metzi‘a 3a, 33a; b. Sanhedrin 64b. See also b. Ta‘anit 21a.

35. The translation is from the NJPS. For a narratological analysis of this passage’s rhetoric, see A. Bartor, “The Representation of Speech in the Casuistic Laws of the Pentateuch,” JBL 126 (2007): 231–49, 236–8.

36. Midrash Tanhuma (Buber) Mishpatim 9.

37. Cf. the Lord’s Prayer (Matt. 6:12), which likewise depends on the fact that the lender is God’s borrower.

38. B. Bava Metzi‘a 83a. One instance or both of the word “yes” are missing from a few manuscripts. On the story, see A. Cohen, Justice in the City: An Argument from the Sources of Rabbinic Judaism (Boston: Academic Studies Press, 2012), 111–4. An undoubtedly more original version occurs in y. Bava Metzi‘a 6:6, 11a.

39. Mekilta de Rabbi Ishmael Neziqin 18 (Horovitz-Rabin ed., 313). My translation is of the version preserved in Antonin 239. For discussion see T. Novick, What Is Good, and What God Demands: Normative Structures in Tannaitic Literature (Leiden, The Netherlands: Brill, 2010), 63.

40. Mekilta de Rabbi Ishmael Kaspa 19 (Horovitz-Rabin ed., 316).

41. Mekilta de Rabbi Shimon bar Yohai Ex 22:14 (Epstein-Melamed ed., 212).

42. The comment “I am quicker to exact punishment for a pauper than for a wealthy man,” which occurs (with contextually appropriate modifications) elsewhere in Akivan midrashim, appears to be a transformation of the comment “I am quicker to exact punishment on behalf of one who calls out than on behalf of one who does not,” which occurs in Akivan midrashim and once (Mekilta de Rabbi Ishmael Neziqin 18 (Horovitz-Rabin ed., 314)) in an Ishmaelian midrash. This latter version of the comment attaches to verses that speak of God responding to the cry of the victim (Exod. 22:26; Deut. 15:9, 24:15), and attempts to explain away the problematic implication that God would not respond if the victim did not cry out. Both the wider distribution—across both schools—of the latter version and the fact that it attaches to lemmas that explicitly refer to divine punishment, which is the subject of both versions of the comment, establish that the latter version is more original.

43. Mekilta de Rabbi Shimon bar Yohai Exodus 22:21, 23:6 (Epstein-Melamed ed., 210–1, 215); Sifra Qedoshim 2:1 (Weiss ed., 88d); Sifre Deut. 107, 277, 278 (Finkelstein ed., 167, 295–6). See also m. Bava Metzi‘a 9:11. Here the Mishnah, an Akivan work, extends the injunction in Deuteronomy 24:15 that the day laborer be paid the same day (“for he is needy and urgently depends on it” NJPS) to workers whose services are engaged for a week, a month, a year, or even seven years. The latter, too, must be paid on the day that their period of employment ends, even though they are inevitably better off than the day laborer, and by definition do not depend, like him, on a daily wage.

44. Sifre Deut. 281 (Finkelstein ed., 298).

45. Sifre Deut. 110 (Finkelstein ed., 171).

46. On this passage and parallels elsewhere in Akivan texts, see M. I. Kahana, Sifre Zuta on Deuteronomy: Citations from a New Tannaitic Midrash (Jerusalem, Israel: Hebrew University Magnes Press, 2005), 377–8.

47. Consider likewise, in the biblical context itself, the contrast between Exodus 22:24 and Leviticus 25:36, on the one hand, which restrict the interest prohibition to the case of an impoverished borrower, and, on the other, Deuteronomy 23:20, which extends it to “your brother,” presumably whether wealthy or poor. J. Tigay (The JPS Torah Commentary: Deuteronomy Philadelphia: Jewish Publication Society, 1996, 217) reasons that the Exodus and Leviticus texts also envision a total ban on charging interest to a fellow Israelite, and only speak of the poor because lenders are more likely to charge them interest (either because of their lower social status or because they represent a greater credit risk).
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Table 12.1 Instructions for the construction of the tabernacle

Exod. 25-27, 30-31,35-40

(style: P9 (core), P? (extended version), priestly editings; * = text consists of
several layers)

Moses's
Torah Divine Command Command  Implementation Delivery Installation
Introduction 25:1; 4011 3|0 301-11
Donations 25:2-7 35:4-9  3520-29 38:21-31
Mandate 35:30-35, 40:1.22
36:1-6
Miskan 25:8-9 35:M 39,33 40217
tent 26:1-10%14 =368-1819  39:330.34
wooden miskan 26:15-30 36:20-34
curtain 26:31-32 36:35-38
36-37
ark 251101115 35112 =37:1-5 39:35  403aj20a21a
kapporet 25:17-20 =376-9
shewbread table 2523-29 3513 =37:10-16 39:36  40430/223
shewbread 2530 40:4ap/232
menorah 2531-39" 35114 37:17-24 39.37  404b
oil of the lamps 27:20-21 39:370
anointing ol 30:22-33 37:29 39:38°  40:9-15
Sacrificial altar 27:1-8* 35116 38:9-20* 39:38° 4056
incense altar 30:1-10 3515 =37:25-29 4052263
census and expiation  30:11~16 Num. 31:50-52
laver 30:17-21 388 3838 40:7.1230
incense 30:34-38 Lev. 16:12
courtyard/enclosure  27:9-19* 35:17-18 39:40  408/33a
entrance screen 2636,27:16 3637,38:18  39:40°  40:50/28a
Completion 3932 39:42-43 40:33b

entry of the kabod ~ 29:43-46* 40:34-38
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