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			This book is dedicated to all the social justice and Earth justice warriors who continue to stand in defence of our sovereignty, our lands and our peoples all over Turtle Island. We would not be here today — engaged in acts of Native resurgence and cultural revitalization — had our ancestors not been steadfast in their resistance. Our ancestors resisted the colonizer’s assimilation, oppression, domination and genocide of our peoples, as well as the theft and destruction of our lands and waters, and our relations, the plants, animals, birds, fish and insects. We owe them our very lives.

			Today, new generations of Native warriors continue the work of our ancestors to resist racialized and sexualized violence, forced poverty and marginalization and the continued invasion and destruction of our territories. Their strength, determination and commitment to our sovereignty is passed on to a new generation who continue the resistance while also standing in defence of the human rights of all peoples and the protection of our planet for all living things.

			Our only hope of saving this planet rests on the strength, determination, resilience and sacrifices of our Native warriors. They deserve all of our support.

			Welal’in. Miigwetch. Ekosi. Woliwon. Nia:wen. Thank you. Merci.
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Foreword

			By Niigaanwewidam James Sinclair

			In Anishinaabemowin, the word we use for warrior is ogichidaa. 

			A warrior in our nation is not what the term means in English, though. In Western culture, a warrior is usually characterized as some soldier embedded in combat in some distant place. Coming to mind immediately are hyper-masculine images celebrated in movies, professional wrestling and sports. The term warrior is an embodiment of conflict based in the root word, “war.” Absent of violence, a warrior in English seems to have no purpose. 

			An ogichidaa is different. The word breaks down into three stems: ogi (“esteemed”), gichi (“large”) and ode (“heart”). Brought back together, the term ogichidaa means a person held in high esteem due to their “large heart.” This kind of warrior is not one defined by violence but by love. 

			An ogichidaa is someone who dedicates their entire life to building, sustaining and protecting community. This is someone who picks medicine, takes care of everyone and is a model for ethics and leadership at all times. An ogichidaa stands up for those who need help and need to be heard — and particularly for those who cannot stand up for themselves. This involves a sacrifice of personal comfort (and often safety) alongside a refusal to tolerate suffering and oppression. Far more importantly, this represents a duty to see the potential in all things at the same time. 

			An ogichidaa is literally the embodiment of responsibility, showing up whenever a community calls upon them but also serving when no one is watching. This means an ogichidaa gifts everyone around them everything they have; becoming the humblest in the physical or literal sense but the richest of all when it comes to living a life of value. This is why an ogichidaa is often a grandparent, a parent or a child — even more often than a middle-aged person — for these are the people who live to promote life, dedicating themselves to forging and maintaining peace above all else. An ogichidaa is a person revered for the love they distribute willingly and without question through kindness, tenacity and dedication. 

			To be clear, I’m not talking about the kind of love one sees in Hollywood romances but Indigenous-centred, decolonial and land-based love. A love of responsibility. Once again returning to our language, the word in Anishinaabemowin for love is zaagidiwin, which literally means to open or expand. It emerges from the stem zaagi-, found in words like zaagibagaa (“when leaves start to bud”) or zaagidawaa (“when water flows into a lake”). Love, for us, is therefore not something that magically happens or is chosen but is something performed and earned that expands and grows the world around us. Everything an ogichidaa does is encapsulated through zaagidiwin. 

			An Anishinaabe ogichidaa, therefore, is not a title someone chooses; it’s a role a person earns. Being named an ogichidaa means a person has earned a community’s respect through their bagijiganan (gifts), and their time, sacrifice and thought are being acknowledged. 

			This is why Pam Palmater is an ogichidaa. 

			Pam is a warrior in every possible Indigenous sense, fighting for the rights and dignity of our people and our nations. I could list her decades of activism, her multiple university degrees and books, her dozens of awards or the hundreds of television and radio programs where she demonstrates this, but I’ll leave you to see this in the collection she has published here. 

			Instead, I offer you this story. 

			In late 2012, Idle No More was sparking a revolution amongst Indigenous young people. I was one of them. In those days, I had more anger than language for it. I knew about colonialism, the Indian Act and residential schools, of course, but I lacked the ability to fully articulate positive change and innovative solutions for our communities. A revolution for me occurred when I heard Pam Palmater’s voice. I marvelled at her knowledge and breadth of reading and research, her articulate and well-crafted ideas and how she never gave up an opportunity to teach, advocate and learn in whatever forum she entered — whether it be at the Assembly of First Nations, in media or at marches in the streets. 

			When I eventually met Pam, she immediately saw the potential in me and helped me hone my skills and abilities. She was always generous with her time — even when running for afn National Chief — and I have seen her do similar things with thousands of Elders, children and people across Indigenous Nations everywhere. Throughout the years, Pam has willingly and without question offered me mentorship, guidance and a willing phone call whenever I needed to work out a complicated situation. We have since appeared many times on talk shows and radio news panels together. I am constantly in awe of how fierce, brilliant, and visionary she is and continues to be. I have also marched with her and have seen her commitment to putting her life on the line for Indigenous futures. In all she does, Pam is someone dedicated to advocacy and public education while demanding nothing but vigorous solutions to complex problems facing Indigenous communities. 

			This is the epitome of what an ogichidaa is all about. Pam Palmater is a warrior by gifting her love to others so that they may grow, expand and become everything they can be. She is a one-of-a-kind voice in a generation. We are lucky to have someone so dedicated to mutuality and reciprocity in our communities, and someone embedded in thinking about the future. Her voice, found in these pages, will carry far beyond our lives and into our children’s. 

			Enjoy Warrior Life and follow these words to lead, enact change and create the future. Listen, learn and become like an ogichidaa too. 

			Niigaanwewidam James Sinclair

			September 2020

			

	

Introduction

			New Governors, Same Colonialism

			There has been a changing of the guard in Canada’s colonizing governors — from Conservative to Liberal — but they still preside over a racist, patriarchal country that remains fully engaged in the violent colonization of Indigenous lands and bodies. Ongoing racism and violence by the state and its agencies is the direct root cause for all of the suffering in so many of our families, communities and Nations. The extent of the damage that has been and continues to be done by Canada’s colonizing governors and their corporate beneficiaries has led to a massive loss of life since contact. There is no doubt that Canada — pre- and post-Confederation — has engaged in a manifest pattern of conduct that reflects an intention to destroy Indigenous Peoples spiritually, culturally and physically. There is only one word that could possibly hope to encapsulate the centuries-long, targeted campaign of violence, dispossession and oppression of Indigenous Peoples on Turtle Island: genocide.

			State perpetrators of genocide never admit their own crimes and they fight vehemently against claims of genocide. For many states, it is easy to deflect their own genocidal behaviour by pointing to human rights violations in other countries and then assume the holier-than-thou position of calling on those “other” countries to end the abuses. The vast majority of countries around the world, including Canada, have ratified the United Nations’ 1948 Convention on the Prevention and Punishment of the Crime of Genocide. Yet, Canada, like other state signatories with significant Indigenous populations, have long engaged in grave human rights abuses that should be acknowledged and punished as crimes of genocide. Indigenous Nations all over Turtle Island have long called out the violent colonization of Indigenous lands and bodies as genocide, despite the many decades of wilful blindness and denial by the governments and many other Canadians.

			Even when the National Inquiry into Murdered and Missing Indigenous Women and Girls (mmiwg) released their final report concluding that Canada had, as a matter of fact and law, committed both historic and ongoing genocide, the outrage in media commentators was immediately evident. Canadians have been conditioned to look outside of Canada’s borders for evil. Evil always exists in some other country, committed by some other people, led by a villainous leader. Within our borders, the very same heinous crimes are downplayed as an inevitable clash of cultures or good policy intentions gone wrong. Sometimes Indigenous Peoples themselves are blamed for their own conditions. The reality is that Canada’s laws, policies and practices are not broken. They have done exactly what they intended to do: remove the Indian problem from the resource-rich lands in our borders. The resulting abuse, exploitation, trauma and death does not lay at our feet — this is unequivocally on Canada.

			The all too frequent response to these facts is that Indigenous Peoples just need to get over it. Many still rely on the false notion that all of these problems are in the past and, at some point, everyone needs to move on. That wouldn’t be an appropriate response even if all of the genocidal acts were in the past. The problem is that Canada’s genocide against Indigenous Peoples is ongoing and we continue to suffer the same forms of racism and violence under similar policies with different names. The National Inquiry confirmed this as a legal fact:

			Canada has displayed a continuous policy with shifting expressed motives but an ultimately steady intention, to destroy Indigenous peoples physically, biologically and as social units.

			We are not talking about a history of genocide. We are talking about the biggest human rights crisis facing Canada today — right now. This insight into genocide as ongoing crimes and human rights violations against Indigenous Peoples is critical to empowering Canadians to see through the false narrative created by politicians. The problem isn’t Liberal or Conservative and the sooner we understand that, the better prepared we will be to hold Canada to account.

			It is all too easy to rely on the well-rehearsed and seemingly heartfelt sentiments of politicians, assuring us that things have changed in Canada. This purposeful and very strategic political misdirection helps to fuel in Canadians a sense of collective relief that the suffering is over and we can all move on. This is what prevents governments at all levels from being held to account for both historic and ongoing crimes. But worst of all, this is what allows the genocide to continue unabated. Putting our faith in political promises is both misdirected and irresponsible.

			If we compare political parties on the surface, then yes, the transition from Conservative to Liberal federal governments was a welcome relief. There has been a significant change in rhetoric from the former Conservative government under Prime Minister Stephen Harper to the current Liberal government under Prime Minister Justin Trudeau. The previous government was often anti-First Nation in its sentiments, directly or indirectly implied that First Nations were to blame for their conditions and even called First Nations leaders threats to national security. That form of blatant racism helps to incite hatred in society against Indigenous Peoples. This decade-long war against First Nations took many casualties, but also inspired the Idle No More movement and our renewed resistance to state-based violence and oppression.

			This was the theme of my last book, Indigenous Nationhood: Empowering Grassroots Citizens. That book was based on my Indigenous Nationhood blog, where I started to voice my concerns about what was happening at the social, political and legal levels of Crown–First Nation relations. When I started the blog, very few Indigenous people were ever interviewed in the mainstream media about issues impacting us, unless there was a crisis. Even then, the usual go-to guests were the heads of Aboriginal organizations. The voices of our powerful matriarchs, our Elders and our grassroots citizens had few avenues for Canadians to hear their concerns. The assumption had always been that national Aboriginal organizations like the Assembly of First Nations (afn) spoke for us. But, they didn’t. The other issue that had been developing for some time was the problematic relationship between the afn and government, which became so close that the afn served more to prop up the government of the day rather than to be our advocates.

			The increasing use of social media as a means to connect with one another also became a very effective tool for us to not only exercise our voices but share important information about issues. It also allowed us to circumvent the mainstream media’s exclusive club and speak to one another about our concerns and send strong messages to political leaders that our voices counted. The use of social media to question decisions being made by leaders without our input was key to challenging decisions being made about our rights without our knowledge or consent. That included both Canadian and Indigenous leaders. No, this was not online lateral violence. This was about putting the government back in the hands of the true governors — the people. Our voices are powerful.

			Through my blog posts, I was able to express my concerns about ongoing injustices towards our peoples, help educate Canadians about the legal obligations of their governments and advocate for real justice — social justice and Earth justice. This sometimes required breaking the golden rule about appearing to be united. There is real strength and power in Indigenous Peoples being united to resist colonial forces, but when some Indigenous leaders are co-opted by those same colonial forces, that’s when we need to break unity. We are all colonized peoples and decolonization is a long, complicated process. We have to be able to see when some of our leaders are working against our interests to serve their own interests and challenge their decisions if they will or do cause harm to our peoples. Sometimes that means calling out bad behaviour or bad decisions, even if it might “look bad” for our unity. It also means wrapping our arms around those who do speak out and helping to insulate them from the blowback that comes from those well entrenched in the status quo.

			Here is the thing about the status quo — it is literally killing our people. Racism, which is so often portrayed as name-calling and stereotypes, goes far beyond insult or offence. Racism and hatred go hand-in-hand and lead to the premature deaths of our people in many ways, from the purposeful, chronic underfunding of essential programs and services to the failure to provide adequate health care to Indigenous Peoples. The result is that Indigenous Peoples have the worst socioeconomic conditions of any group in Canada. The roots of these crises are racism and hatred, which are the very foundations of genocide in Canada and implicate all levels of government, their agencies and even some segments of society. We literally have the data to back up the fact that racism kills Indigenous Peoples:

			·	Police shoot and kill more Indigenous people than any other group;

			·	Indigenous Peoples are over-incarcerated at increasing levels;

			·	First Nations children are over-represented in foster care at increasing levels;

			·	First Nations and Inuit communities have the highest suicide rates in Canada;

			·	Indigenous Peoples have the highest poverty rates in Canada;

			·	Indigenous Peoples are the number-one targets of white hate groups;

			·	Indigenous Peoples have very low levels of education, employment and income; and

			·	Indigenous Peoples have unacceptably high levels of food insecurity and less access to clean water.

			For Indigenous women and girls, there is also a very gendered aspect to ongoing genocide:

			·	They face crisis-level rates of physical and sexual abuse, exploitation, disappearances and murders;

			·	They are subjected to forced and coerced sterilizations and abortions;

			·	The theft of children into foster care creates higher rates of depression and suicide in mothers;

			·	They experience sexualized violence from police and corrections officers;

			·	They are the number-one targets of human traffickers and serial killers;

			·	They have the fastest growing incarceration rates in the country; and

			·	They are denied compensation for historic and ongoing exclusion from treaty rights, band membership and Indian status due to state-enforced sex and race-based discrimination in the Indian Act and associated policies.

			All of these critical issues are piled on Indigenous families, communities and nations, causing multiple, overlapping crises. These crises are difficult to address for individuals without addressing the larger root causes of racism in Canada’s laws, policies and practices and their actions and omissions. Each one of these crises represent breaches of Indigenous laws, treaty rights, Aboriginal rights, Canadian laws and international human rights laws. At this point, it should become very clear that Canada is an outlaw in every sense of the word. It has thrown out their much beloved “rule of law” to achieve its own capitalist profit agenda.

			Warrior Life covers all of these issues, exposing the contradiction between Trudeau’s so-called reconciliation agenda and his failure to address ongoing genocide. While Trudeau convinced many Canadians of his commitment to renewing the relationship with Indigenous Peoples based on nation-to-nation relations that respect Indigenous rights, his government has done anything but that. His nation-to-nation relationship has skipped over the actual rights-holders and sovereign Indigenous Nations. He has instead chosen to maintain the status quo, often with the support of many national Aboriginal organizations. At every opportunity he had to show Canada respect for Indigenous rights, he dashed those hopes with grave violations of our rights. From buying a pipeline to try to defeat Indigenous land rights to failing to address the public safety crisis of sexualized violence against Indigenous women and girls, reconciliation has turned out to be a lie.

			To make matters worse, climate change is like a massive tidal wave getting closer and closer to our shores. We are only at the catastrophic point in Earth’s history because of the dispossession and oppression of Indigenous Peoples. Indigenous Peoples have long been the guardians of Mother Earth and wounding them wounds the Earth. Ecocide and genocide go hand-in-hand, each making the other worse. In other words, the health of Indigenous Peoples is reflected in the health of the Earth and vice versa. Any chance we have to protect the planet absolutely requires that we end the genocide of Indigenous Peoples.

			The story of our resistance at the grassroots level continues — from the ten-year war under Harper that resulted in #IdleNoMore, to the fight to protect our sovereignty, lands and peoples under Trudeau that resulted in #WetsuwetenStrong. We continue to challenge the lie of reconciliation to secure our hope for the future on our continued resistance. Creating solidarity will move us forward together to force a radical change for social justice and Earth justice.We must end the genocide of Indigenous Peoples and the planet and not allow those in power to preserve the status quo, which ensures no future for any of us.

			

	

Section One

			Politics and Promises

			

	

1

			Harper’s Gone so Now It’s Time to Look Within1

			The nib/afn originally had good intentions and did a great deal of advocacy work; however, over the years the original vision of those early leaders seems to have been lost.

			I wish I didn’t have to write this. I wish I could say that now that Canadians have changed their federal government everything will be ok. But that is not a given. The decade-long reign of terror against First Nations, the environment and democratic rights and freedoms has worn on everyone. Yet, there is still a great deal of work to undo the harm that was done and prepare the path ahead for a safer, healthier and more just future for First Nations and Canadians alike. Nothing will change for us unless we address all the contributing factors to our current situation, and that includes the many afflictions we suffer due to such extensive and prolonged colonization. The lifelong work of so many Indigenous activists, defenders and natural leaders culminated in the Idle No More movement and helped empower our people to understand some of the very complex ways in which centuries of colonization have impacted us. But understanding the sickness of colonization is only the first step. It’s time we finally got rid of what isn’t working for us — even if that means parting ways with long-established advocacy organizations or demanding better of our leaders.

			I love our people. I am so proud to be L’nu — to be from the Mi’kmaw Nation and have many relations in other First Nations. I am so honoured to be able to stand on the same territories that our ancestors did. None of us ever want to be publicly critical of our own people. We have a strong sense of solidarity and unity across Turtle Island. But we cannot ignore the tremendous power that Canada’s assimilatory laws, policies and programs have had on us. The extreme suffering of our people — scalpings, rapes, tortures, sterilizations, starvations and prison can turn our best leaders from proud defenders of our sovereignty and identity to those who would settle for programs or contracts to try to bring relief to our people. This is not a matter of blame or judgement. How many Canadian politicians could stand before their constituencies and tell them to hang tough while their little girls go murdered and missing or their little boys hang themselves? Precious few I am sure. I don’t blame or judge any of our people and in fact I think we need to forgive ourselves for the many ways in which colonization has impacted us. It wasn’t our doing and we have paid a dear price — but we can’t let it continue to hurt our people.

			One of the many prices we have paid for such extensive control over our peoples by the federal government is the way in which Canada has slowly gained control over our political and advocacy organizations. We have to remember that during the last decade, it wasn’t just Harper that was a problem for First Nations, but some of the national Aboriginal organizations were as well. The Congress of Aboriginal Peoples (cap) was the first to hitch itself to the Harper government. Former President Patrick Brazeau gained himself a Senate seat for his outrageous anti-First Nations rhetoric. Aside from his offensive videos shot from the Chamber of the Senate, he was combative towards First Nations people who appeared before him at committees, especially women. The cap, formerly the Native Council of Canada, had been established to advocate for the rights of off-reserve Indians, non-status Indians and Métis peoples and they were included in the constitutional talks of the 1980s and at the Kelowna Accord negotiations.

			However, under Brazeau’s tenure, it quickly descended into an anti-chief and anti-First Nations organization that betrayed its original purpose. At one regional meeting, President Brazeau was chanting, “Down with the Chiefs!” We are all too familiar with the disgraceful conduct of Senator Brazeau, which was followed by criminal charges, investigations, and subsequent suspension from Senate. His successor, Betty-Ann Lavallee, carried on in Brazeau’s path by hitching herself to Harper’s government so that the cap literally dropped out of sight. Whenever the cap did make a statement, it was merely to support Harper. At a time when Idle No More was protesting in the streets and most First Nations were criticizing Harper, former cap President Betty-Ann Lavallee was praising Harper as practical, down-to-earth, reasonable and having shown cap “very large support.” An organization that was formed from the spirit and resistance of Indigenous Peoples who were excluded by Canadian’s laws and policies sadly became an organization that supported one of the most anti-Indigenous governments in recent years. The cap has remained ineffectual and irrelevant ever since.

			The much-critiqued Assembly of First Nations (afn) wasn’t always what it is today either. After WWI, the League of Indians was the first major attempt at a national body to represent First Nations’ interests across the country. Insiders explain that significant government interference with their activities prevented it from taking hold. After WWII, First Nations political activists tried again with the National American Indian Brotherhood, but again a lack of funding and government actions were impediments to its success. The National Indian Council (nic) was formed in 1961 to provide unity among all Indian people and represented treaty, status, non-status and Métis peoples (the Inuit were excluded). Discord grew within the organization, so, in the 1970s several key First Nations leaders — George Manuel, Harold Cardinal and others — formed the National Indian Brotherhood (nib), which focused on First Nations’ issues. Coinciding with the patriation of the constitution, the organization later became the afn.

			The nib/afn originally had good intentions and did a great deal of advocacy work; however, over the years the original vision of those early leaders seems to have been lost. The 2010s saw a significant downturn for the afn as it has lost legitimacy among many grassroots peoples and even some of the chiefs. Despite the incredible opportunity with the massive Idle No Movement, the afn instead propped up the Harper government and chose to ignore the obvious will of the people. When the former National Chief, Shawn Atleo, chose to go against the demands of Idle No More and Chief Spence and met with the Prime Minister instead of holding out for a meeting that included the Governor-General, we knew the afn had changed. Many chiefs protested this meeting and chose to march on with their grassroots citizens instead of supporting the afn. Some chiefs even officially withdrew from the afn or wrote letters saying the afn no longer represented them. But the afn did not adjust their actions to account for this growing dissent.

			Despite receiving resolutions from chiefs and widespread criticism of afn activities by grassroots citizens, the afn continued its secret meetings with the Harper government. Many treaty First Nations then organized as the National Treaty Alliance to ensure that their treaty rights were protected. They wanted to make it clear that the afn did not speak for them and could not make deals on their treaty rights. Even the Confederacy of Nations, provided for under the afn charter, was reinvigorated in an attempt to get back control over the afn. The afn stayed the course and sided with the government. The final straw was the surprise joint announcement by Atleo and Harper on an education “deal” that did not have the consent of First Nations. The outcry from chiefs and grassroots citizens ultimately led to Atleo’s resignation. The afn has never fully recovered.

			I wish I could say that simply getting rid of these organizations would change everything, but that would not be true. Unlike organizations like the cap, the power and influence of the afn extends well beyond any term of office for its regional or national chiefs. Looking at where some of the current and former regional and national chiefs have ended up gives us a clearer picture of why we should be so concerned about what actually happens in those organizations and why change is so desperately needed.

			One of the worst examples is that of the afn Regional Chief for New Brunswick and PEI, Roger Augustine. While Regional Chief, he publicly defended illegal vote buying in First Nations. Augustine’s “something is better than nothing” motto is why he publicly supported Atleo’s education deal — even in the face of opposition from so many chiefs. Now, despite the fact that his is still a sitting afn Regional Chief, he is also part owner of a company called gitpo Storms Corporation in partnership with former afn National Chiefs Matthew Coon Come, Ovide Mercredi and Shawn Atleo. Their corporation is listed as set up in New Brunswick at 8 Gitpo Road in Eel Ground First Nation. This is the same business address listed as the afn office of Regional Chief Augustine.

			Does the afn itself not see this as a gross conflict of interest? Where in the charter of the afn has their mandate changed so dramatically? The afn regional chiefs are elected to bring the views and interests of their constituents (the chiefs in their region) to the afn. The regional chiefs, as part of the afn, are elected to advocate on behalf of First Nations’ rights and interests. More recently, Atleo explained that the afn was allegedly there to “open doors” for First Nations within government. It was neither set up nor provided with a mandate for individual regional chiefs to negotiate with corporations and businesses to see how much profit they can make personally within the territories of the chiefs they serve. The inherent Aboriginal and treaty rights of Mi’kmaw and Wolastoqiyik (Maliseet) peoples in New Brunswick belong to the peoples within those two nations. These rights do not belong to the afn or their elected representatives. I am from Mi’kmaw territory in New Brunswick, as are my family and friends; none of us were informed about this afn company.

			If this is a company that was set up on behalf of First Nations, why were Mi’kmaw and Wolastoqiyik citizens not informed? Why is it that this company has been in operation for a year without many grassroots citizens knowing? We do not yet know why they are set up in New Brunswick, or why the afn is involved. Why would former national chiefs be partnering in business ventures with the afn? Some of the chiefs worry that their company was set up to get contracts related to major natural resources projects in New Brunswick, including the Energy East Pipeline and/or Sisson Mining Project. We don’t know for sure because no one seems to know much about this company or how much money its partners have made from it.

			The information about this partnership is as much of a surprise as was the announcement by Atleo that took place only two hours after Perry Bellegarde was elected. Shawn Atleo announced that he had been appointed as the new Senior Advisor to Pacific Future Energy Corporation, one of the companies wanting to build an oil refinery in BC. His former afn staffer, Jeffrey Copenace, is Senior Vice-President. It was further announced that former National Chief Ovide Mercredi would also be joining the team. The Chair of Pacific Future Energy is none other than former Conservative Cabinet Minister Stockwell Day, who served as Minister of Public Safety and then Minister of International Trade in the Harper government. The former partnership between afn and Conservatives manifested as a business deal after Atleo’s resignation from the afn. Instead of advocating for Aboriginal and treaty rights, Atleo now promotes the oil industry.

			Mercredi was one of the former national chiefs who most vocally defended Atleo during Idle No More protests and the widespread criticisms from chiefs, despite his former role as the Treaties 1–11 spokesperson. He is now not only affiliated with Atleo in Pacific Future Energy, but also gitpo in New Brunswick. Mercredi is not just a former afn National Chief, he was also President (now past president) of the Manitoba ndp, ironically one of the most conservative governments in Canada. Manitoba has the highest rates of murdered and missing Indigenous women and little girls, the highest rates of Indigenous children in care, some of the highest rates on over-incarceration of Indigenous Peoples and possibly the worst government record on mining and other industry abuses on First Nations’ lands. So, have the afn and Manitoba ndp partnered to seek natural resource contracts in New Brunswick?

			To make matters even more confusing, several months after the announcement of Atleo and Mercredi joining Pacific Future Energy, snc-Lavalin made their own announcement that they were teaming up with Atleo. A-in-Chut Business Group, Atleo’s company, is set to do the pre-engineering studies for Pacific Future Energy with snc. The overall plan is to transport Alberta tar sands oil to a refinery for transport by tanker to Asia.

			I am not just surprised; I am very disappointed. These former national chiefs and current Regional Chief were elected and given all of their power and influence from First Nations chiefs. Their ability to represent First Nations nationally was a privilege and a great responsibility. The power and influence they have is owed in part to that given to them when they each held the position of national chief. They may no longer hold that position, but many Elders and traditional leaders have argued that they have an enduring responsibility to ensure that they use that power and influence in a good way. Some have even said that because of that incredible privilege bestowed on them, they have to conduct themselves according to a very high standard. I am not an Elder, nor am I a traditional leader, so it is not for me to say whether or not this is the case. But it has always been my personal view, based on my Mi’kmaw upbringing, that a leader always carries the obligation for their people with them.

			These are the same people who know the conditions of our people and know the causes. They know that the dispossession of our lands and resources is the root cause of our poverty. Some of these leaders have suffered personally at the hands of government policies designed to assimilate or eliminate us. Despite their own struggles, some of these men did some good work during their tenures as national chiefs. That is what makes the situation all the more disappointing. How does one go from advocate for First Nations to advocate for industry? It is hard enough for First Nations to battle federal and provincial governments and the massive extractive industry, but it becomes a nearly insurmountable task for us to try to counter our own people. This is especially true when many of our nations have cultural protocols that discourage us from acting in a way that disrespects our former leaders — elected, traditional or hereditary. We prefer to be united and support one another.

			The afn and Manitoba ndp representatives have created a near-impossible situation for the Mi’kmaw and Wolastoqiyik peoples of New Brunswick. If these former national chiefs sign contracts for infrastructure or projects related to natural resource extraction in our territory, it will impede our ability to say no to the project. Imagine the optics of Mi’kmaw and Wolastoqiyik peoples deciding that no pipeline will come to New Brunswick, when a company of three former national chiefs and one current afn Regional Chief have already signed and benefitted from contracts related to those projects? Imagine the public’s confusion when former afn Regional Chief Jodi Wilson-Raybould, as Minister of Justice, appears in litigation against Mi’kmaw or Maliseet land defenders asserting our Aboriginal and treaty rights, with evidence including affidavits from former afn national chiefs saying the pipeline is great business? I wonder how much thought went into this company outside of financial and business considerations.

			However, our Elders have always told us that the core of sovereignty is acting in defence of our peoples, lands and cultures — even if this means challenging one of our own who may be taking us down the wrong path. I am disappointed in these business partners because it was kept a secret from the people. Part of what makes our resistance to colonization and the ongoing dispossession of our rights so difficult is the lack of information. We are always the last to know about projects in our territory and even when we do learn of these projects, we never get all the information. As the last to know, we rarely have enough time to research and provide our input. Government and industry take advantage of our lack of access to information and a lack of resources to mount a defence against violations of our rights. Imagine how much harder this will be with the afn involved on the side of industry?

			I am not suggesting that no Indigenous person ever open a business, work as a consultant or sit on boards and committees. I think everyone benefits from the wisdom, experience, skills and perspectives of Indigenous Peoples. Nor am I suggesting that no Indigenous person should ever work with the extractive industry in certain capacities that try to help change how they do business. I admit that there is certainly no Canadian law against former afn national chiefs doing any of these things. But the first laws of our territories come from our sovereign nations. While our laws are as diverse as our nations, I think it is pretty common knowledge that no one gets to hunt, fish or use our territories without our knowledge and consent. This has been the law since time immemorial. Even the United Nations Declaration on the Rights of Indigenous Peoples (undrip), quoted by the afn, says nothing happens without “free, informed and prior consent.” That applies not just to federal and provincial governments and corporations, but also to other non-territorial First Nations. Setting up a company designed to get “Aboriginal” contracts from projects in our territory based on our Aboriginal and treaty rights is as offensive as hunting in our territory without consent.

			We have a very unique situation in Mi’kmaw and Wolastoqiyik territory. Despite many attacks on our peoples and even scalping bounties on our heads, we have never surrendered our lands. Our lands are unceded territory. Therefore, we have original Aboriginal title to all the lands in the Atlantic region. We also have constitutionally protected Aboriginal rights and numerous treaties. Our rights are very strong and the last thing we need is for some First Nations people from other territories coming into our territory and making deals. We have not even decided as nations which projects we accept and which we don’t. As the sovereign nations who are the keepers of the lands in our territories, these are our decisions to make. In our territory, it is the province and industry who must ask us for permission, not the other way around. The discussion with the province should no longer revolve around consultation and impact benefits (low-level jobs and contracts); rather, it must be about ownership and jurisdiction. It is certainly not appropriate for the afn or the current sitting Grand Chief of the Cree Nation to act this way in our territory.

			If we are truly to empower one another, let’s start by respecting the sovereignty and laws of our respective nations.

			Update

			In June 2017, the federal government approved the $579-million Sisson tungsten and molybdenum mine, located about 60 kilometres from Fredericton, NB. Wolastoqiyik grandmothers occupied a camp near the proposed site to protest the mine, saying it did not have the consent of the people. Six Wolastoqey First Nations later signed an accommodation agreement with the Province of New Brunswick, giving them a share of the provincial revenue generated from the mine. The First Nations claim that they are still opposed to the mine but did not want to lose their separate tax agreement with the Province and felt they had no choice but to sign. Grassoots organizers say they have not voted on the deal.
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			The Worst Thing that Could Happen Is a First Nations Minister of Indian Affairs2

			The worst thing that could happen for the promised nation-to-nation relationship would be Prime Minister Trudeau appointing a First Nations person as Minister of Aboriginal Affairs and Northern Development Canada.

			Justin Trudeau will be sworn in as Prime Minister on November 4, 2015, and the question that seems to be dominating social media is whether or not he will appoint a First Nations person as the Minister of Aboriginal Affairs and Northern Development Canada (aandc). Ever since contact, colonial officials sought out individual “Indians” to act on the Crown’s behalf in various contexts — as cultural and language interpreters, military scouts and even spies. In a modern context, Canadian officials have resorted to manipulating individual chiefs to promote federal initiatives that they know run counter to our Aboriginal and treaty rights or will be met with mass resistance. This divide-and-conquer technique of pitting First Nations against First Nations has always been used to help the Crown deflect attention from its culpability on any given issue. The worst thing that could happen for the promised nation-to-nation relationship would be Prime Minister Trudeau appointing a First Nations person as Minister of Aboriginal Affairs and Northern Development Canada (aandc).

			Sometimes people misunderstand the role of Crown representatives. There is no doubt that cultural, gender and regional diversity helps the government better represent the public, helps them better inform policy and decision making and makes for a more productive and effective government. The research shows that this is true in matters of both government and business. However, outside of considerations of governance, Crown representatives are always Crown representatives. They are there to protect the interests of the Crown. They may have been elected by a specific constituency and can represent them politically or advocate on their behalf, but cabinet ministers are “Ministers of the Crown.” Therefore, even the Minister of aandc is there to represent — first and foremost — the interests of the Crown, whether the person is First Nations or not.

			That said, it is true that the Supreme Court of Canada has added to the Crown’s obligations to First Nations in specific circumstances. Some of these special considerations include fiduciary obligations attached to the honour of the Crown, which gets expressed in a variety of ways from acting in good faith, consulting with First Nations and honouring commitments. However, it must be remembered that Members of Parliament owe their duty to “the system,” that is, the constitution, the rule of law and all regulations imposed by parliamentarians. Yet it is this “system” that has been found by numerous commissions, reports and investigations to be racist, exclusionary and oppressive to First Nations. Thus, the very act of being a cabinet minister sets one directly against First Nations’ interests. This is evident in the hundreds of court cases that name the Minister of aandc against First Nations. In every single case, Canada litigates against First Nations. Changing the face of the Minister won’t change this fact, nor does it change the racist system itself, which is the underlying problem. The Indian Act and thousands of federal laws, regulations and policies are still in place. It just looks less offensive. But putting a nicer face on it doesn’t make it any better and can actually cause more harm.

			If Trudeau is truly serious about a nation-to-nation relationship with First Nations, then he needs to come to the table in an honest way. Canada doesn’t need to portray its cabinet ministers to be anything other than what they are: representatives of the Crown’s interests, not ours. Let’s have true nation-to-nation meetings with representatives of the Crown and move forward from there. It will be up to the First Nations how they wish to negotiate. They can do that as larger nations (such as the Mi’kmaw, Haudenosaunee or Wolastoqiyik Nations) or they may wish to represent their collective nation-based interests by way of region, treaty area or otherwise. Let First Nations do the work of their nations. Canada should focus on how it will move forward in a more just way — beyond the lethal status quo.

			While we heard a great deal from the afn about nation-to-nation relationships, their political actions betrayed them. Secret meetings between the National Chief and the Minister of aandc do not equate to a nation-to-nation relationship. In fact, secret meetings, surprise announcements about deals with Canada and a complete failure to call Canada out for its destructive, assimilatory agenda was part of the afn’s undoing. But it had to happen, as it is the grassroots citizens who are the true governments of their nations. The people simply took their power back and told their leaders that sovereignty starts with each nation, not with a national political organization. Canada would never allow a political corporation to represent its interests in nation-based issues, so why should we? Thanks to Idle No More, our grassroots citizens have empowered themselves to take a stand against all who threaten our sovereignties, jurisdictions, lands, cultures and identities. It doesn’t look like our people are willing to let things go back to the way they were. Trudeau will have to find a way to deal with this new reality if he expects to fully realize a nation-to-nation relationship.

			To appoint a First Nations Minister of aandc will divide our nations and set us up to be for or against the “First Nations” Minister — a situation none of us want to be in. It will also act as a media distraction for more important issues, like murdered and missing Indigenous women and girls or children in care. It will also unfairly make this Minister and this Minister alone, the target of all anger, criticism and blame when things go wrong in the relationship. It would make Canadians lose sight that the fault is not in the minister, but in the system and the entire cabinet that keeps this unjust system in place.

			It’s time for the Crown to act honourably and come to the table in an honest and open way. Appointing a First Nations Member of Parliament as Minister of aandc will not help us move back to nation-to-nation relations but distract from that goal. Real change requires a radical departure from the old divide-and-conquer tactics of the past. In the end, Trudeau, his cabinet and the entire federal government must realize that the hard work that lies ahead to make amends for the harms done to First Nations, the committed effort needed to address this racist and oppressive system and the sacrifices needed to restore justice in Canada are burdens that must be borne by Canada, and Canada alone. If we have learned anything from the Truth and Reconciliation Commission, it is that First Nations have carried the burden of injustice for far too long and at too great a price.

			Update

			Prime Minister Trudeau appointed Carolyn Bennett as the Minister of aandc, which was later renamed Indigenous and Northern Affairs. This department was later split into Crown-Indigenous Relations and Northern Affairs (cirna), headed by Bennett, and Indigenous Services Canada (isc), which was headed by former Minister of Health Jane Philpott until she was shuffled to the Treasury Board Ministry. She was replaced by Seamus O’Toole as Minister of isc. Trudeau made Indigenous lawyer, Jodi Wilson-Raybould, the Minister of Justice, until she was shuffled from that post to Minister of Veterans Affairs, after which she resigned from Cabinet. Philpott also resigned from her post during this time. Both were later removed from the Liberal caucus during the snc-Lavalin scandal. Today, Bennett remains Minister of cirna and Marc Miller is the Minister of isc.

			Source

			“Timeline: snc-Lavalin and Jody Wilson-Raybould,” by The Canadian Press, cbc News, February 20, 2019. url: cbc.ca/news/politics/timeline-snc-wilson-raybould-1.5027249
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			Will We See Real Nation-to-Nation Respect with Trudeau?3

			The new prime minister’s promises of reconciliation with First Nations may seem daunting, but the path has already been laid out for him by the Supreme Court of Canada.

			While many First Nations celebrated the end of former prime minister Stephen Harper’s reign of terror on October 19, 2015, there was collective recognition that we are not in the clear yet. Harper’s war against First Nations, the environment and democratic freedom has left many casualties. The costs of his plan to turn Canada into an economic world power focused almost exclusively on aggressive resource development — regardless of the fallout here at home — which was felt disproportionately by First Nations Peoples.

			Moving forward will not be easy. We can’t heal the wounds from Harper’s lost decade without looking back and addressing the many social ills exacerbated during his tenure. For example, the federal incarceration rate of Indigenous Peoples increased by 45 percent under Harper, and Indigenous women became the fastest-growing prison population, increasing by 51 percent. This is all at a time when crime rates overall are dropping.

			That the crisis of nearly 1,200 murdered and missing Indigenous women and girls was ignored by Harper has been well documented. But what about the nearly 40,000 Indigenous children in foster care? In Manitoba, for instance, one baby a day is taken from an Indigenous family, a rate far higher than was seen during the residential school era. Our children are committing suicide at younger ages, and preventable diseases are spreading like wildfire. Add to this the hundred or so First Nations without clean drinking water, not to mention the majority of families who suffer from overcrowded housing and food insecurity.

			There was no working relationship between Harper’s government and First Nations to address the multiple overlapping crises and no movement on treaty rights or land claims. As if travelling back a century in time, Harper imposed on First Nations a slew of paternalistic laws with benign-sounding titles, on everything from safe drinking water to First Nations’ elections, family homes on reserves to gender equity. Each piece of legislation came with hidden traps and included increased federal control over First Nations.

			Resistance was met with severe funding cuts, extensive litigation and public smearing of First Nations leaders. Canada’s actions deteriorated the relationship with First Nations to such an extent that the United Nations’ former Special Rapporteur on the Rights of Indigenous Peoples, James Anaya, concluded that Canada was running the risk of undermining “social peace.”

			Harper’s aggressive attack on First Nations was combined with an equally destructive assault on the environment. Setting out on an economic plan based on dirty oil, Harper enacted a number of omnibus bills, two of which were of particular concern to our environmental future. Bill C-45 repealed protections for more than two million lakes and rivers in Canada, and Bill C-38 essentially gutted the Canadian Environmental Assessment Act.

			When Harper’s assault inspired the Idle No More movement, his response was to increase police monitoring of First Nations and environmentalists, and enact Bill C-51, legislation that equated political dissent with an act of terror. While alliances were created between Canadians and First Nations in the face of Harper’s vicious attacks, his departure doesn’t magically undo the damage done.

			In 2015, Canadians were looking to Prime Minister Justin Trudeau to fix the mess. While Trudeau promised many things during his election campaign — including a National Inquiry into Missing and Murdered Indigenous Women and Girls (mmiwg) and the implementation of the Truth and Reconciliation Commission’s recommendations — we cannot forget the Liberals’ dark past on Native issues. It was Trudeau’s father, former Prime Minister Pierre Trudeau, who introduced the 1969 White Paper proposing to get rid of the Indian Act in the name of equality, while overlooking recognition of First Nations’ rights.

			Failing to learn from the past, or the many Supreme Court decisions mandating legal consultations with First Nations, the Liberal government once again tried, in 2002, to unilaterally institute the First Nations Governance Act. It was also the Liberals who imposed the devastating 2 percent cap on education funding for First Nations, a major contributing factor to poor outcomes. It is not just the Conservatives — life has not been rosy under the Liberals either.

			The sovereignty, jurisdiction and political powers of First Nations have not been a focus of Canadian elections or high-level discussions since the constitutional talks of the 1980s. This has left First Nations with few options except under the restrictive federal self-government negotiating process, which requires a surrender of rights in exchange for limited governing powers.

			The United Nations (UN) Human Rights Committee stated earlier this year that there is no greater issue facing Canada than its ongoing human rights violations against Indigenous Peoples. Trudeau has an opportunity to restore Canada’s international reputation by restoring justice. He has promised more than change. In his 2015 victory speech he declared that “a renewed nation-to-nation relationship with Indigenous Peoples that respects rights and honours treaties must be the basis for how we close the gap and walk forward together.”

			Trudeau’s job may seem overwhelming, but in fact the path has already been laid out. The Supreme Court has said over and over that Canadian laws and actions must be compliant with Aboriginal and treaty rights. The Royal Commission on Aboriginal Peoples, the Truth and Reconciliation Commission and the UN have all made similar recommendations. The problem with First Nations’ issues has never been about what to do or how to do it — it’s always been about the lack of political will.

			Trudeau could step up as a leader who will address institutionalized racism against Indigenous Peoples head on. He could stand, not in press conferences or photo ops, but in real partnership where First Nations are part of the solution. Long gone must be the days when nation-to-nation talks meant secret meetings between the afn and the Minister of aandc.

			One of the positive outcomes of Idle No More is that this grassroots movement helped expose the afn’s secrecy and close ties to the Harper government. It also helped empower First Nations to mobilize within their families and communities to demand better of their own leaders. Trudeau will have to work within this new reality and must remember that this mobilization of First Nations and Canadians helped put him in power. Some did it through voting, while others helped organize protests, litigation, submissions to the UN and social media campaigns.

			If Trudeau is true to his promises, he can no longer meet with First Nations and talk about “first steps.” He can no longer allow Canada to engage in endless litigation with First Nations on one hand and promise a better relationship on the other. He can no longer ask First Nations to be practical, reasonable or patient.

			We all know the consequences of further delay: every day that it takes for Trudeau to act, one Indigenous baby in Manitoba will be stolen into foster care. Every week that we wait for action, more Indigenous women and children will be murdered or go missing. Every year that goes by is forever lost to the many Indigenous people wrongfully imprisoned or denied post-secondary education. It is long past the time Canada helped us bring our people home.

			First Nations represent Canadians’ last best hope of protecting the lands and waters for future generations. Without Indigenous sovereignty and land-use and protection customs, practices and laws, Canada will not survive the climate crisis it faces. There is only one path that ensures a future for First Nations and Canadians alike.

			Luckily, Trudeau is not alone. He need only remember that First Nations and Canadians are the decision makers, the real governments in this territory. His job is the easy one: he just has to listen and act on our directions, and we’ll see the real change we all want.

			Update

			Trudeau interpreted the nation-to-nation relationship to mean working with the national Aboriginal organizations — afn, Métis National Council and Inuit Tapiriit Kanatami. The afn is just an incorporated body and advocacy organization and not a government. They have no Aboriginal, treaty or title rights, nor do they have the power to make decisions for any First Nation unless specifically and legally mandated to do so. Despite many First Nations telling Trudeau that the afn does not speak for them, the actual “nations” were excluded. The result? Trudeau was reduced to a minority government in his second term.

			Sources
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			Evidence of Good Faith Lacking in Trudeau’s Indigenous Agenda4

			We gave Trudeau’s government more than a year to put some good faith on the table. Instead, we see a lot of talk but very little substantive action on the matters that matter most to us.

			After ten oppressive years under Stephen Harper’s Conservatives, the long-awaited change in government brought a collective sigh of relief from many Indigenous Peoples in Canada. Justin Trudeau’s numerous pre-election promises to Indigenous Peoples represented a drastic departure from Harper’s racist, assimilatory agenda. Trudeau even inspired Indigenous Peoples who normally don’t vote in federal elections. The result of these promises, and others related to the environment, democracy and accountability, was a Liberal majority government.

			Trudeau promised Indigenous Peoples would have a “veto” on all development on our lands. He also promised:

			•	a National Inquiry into Missing and Murdered Indigenous Women and Girls (mmiwg);

			•	to lift the 2 percent cap on First Nations funding for social programs;

			•	to increase funds for First Nations education, including $200 million for post-secondary education;

			•	to implement all the Truth and Reconciliation Commission (trc) Calls to Action, starting with the full implementation of undrip; and

			•	to review and repeal (in partnership with First Nations) all of the legislation imposed on First Nations by Harper — including part of the Bill C-51 anti-terror legislation.

			Many Indigenous people were cautiously optimistic about the new Liberal government and Trudeau’s sincerity. An equal number were highly skeptical. As if sensing this skepticism, he attended the afn Chiefs in Assembly meeting in December 2015 to reconfirm his election commitments and gave them “his word” that he’d live up to them. His mandate letters to his cabinet ministers included his commitment that: “No relationship is more important to me and to Canada than the one with Indigenous Peoples. It is time for a renewed, nation-to-nation relationship with Indigenous Peoples, based on recognition of rights, respect, co-operation, and partnership.”

			Despite this, very little substantive work has been done on these commitments. His 2015 Speech from the Throne was missing the nation-to-nation and rights language and relegated us to interest groups. His first budget was an illusion. Hailed as a historic budget for Indigenous Peoples, more than one-third of the money would not flow until after the next election. Much of the funding would remain far below that received by provincial residents and the 2 percent funding cap for Indigenous programs remained firmly in place. Even more telling is that there wasn’t a single budget line to accompany the massive work needed to implement undrip, the trc Calls to Action or a legislative review.

			Through 2016, more substantive promises were broken. His commitment to implement undrip was shattered when Attorney General Jody Wilson-Raybould said that it would be “unworkable,” “simplistic” and a “distraction” from other work. Her focus would be on the Indian Act — not a good sign. Trudeau’s promise that Indigenous Peoples would have a veto on all land development was broken when he approved the massive Pacific Northwest lng pipeline.

			The much-referenced nation-to-nation relationship also failed to materialize. Trudeau’s government instead focused all their discussions with three national Aboriginal organizations and not First Nations — the actual rights holders. We no longer hear discussion about Aboriginal, treaty and title rights except in court. Trudeau rejected the afn’s call to have constitutional talks to better define First Nations’ rights and the nation-to-nation relationship, calling such discussions “squabbles.”

			While Trudeau did ensure that work on the National Inquiry into mmiwg began early on in his term, the actual creation of the Inquiry was delayed, and Indigenous Peoples were excluded from drafting the terms of reference or choosing the commissioners. While a big, flashy announcement was made in the fall of 2016 to start the inquiry, it didn’t actually get fully underway until spring 2017. With a limited two-year mandate, the loss of six months could significantly impact the effectiveness of such an important inquiry.

			We gave Trudeau’s government more than a year to put some good faith on the table. Instead, we see a lot of talk but very little substantive action on the matters that matter most to us. If our right to free, informed and prior consent before development on our lands is not respected, that is the equivalent of breaching our Aboriginal, treaty and title rights. If he can do that and ignore multiple court orders to stop discriminating against our children in care, how is he any different from Harper?

			In 2017, Trudeau needs to act quickly to implement his most substantive promises or he risks inspiring Idle No More 2.0, and, if the recent Treaty Alliance Against Tar Sands Expansion is any indication, it has already started.

			Update

			Trudeau went from promising to disappointing in his first term, and from disappointing to outright aggressively anti-Indigenous in his second term. His campaign promise of respecting the Indigenous right to say no to any projects on Indigenous lands that they felt would harm their nations was categorically broken when he bought the Trans Mountain pipeline. Similarly, his commitment to a nation-to-nation relationship based on respect for Indigenous rights was smashed when he stood by as the rcmp invaded Wet’suwet’en territory and dragged people from their homes to facilitate Coastal GasLink pipeline construction. His consistent failures to act on state-based violence against Indigenous women and girls also reveals his lack of commitment to the human rights of women. The six-month delay of the National Inquiry into mmiwg amounted to 25 percent of its time lost, making it rushed. Just as importantly, this delay denied some families a chance to have their voices heard and didn’t allow for the opportunity to dig deeper into the issues.

			Sources

			“Harper’s 10 Year War on First Nations,” by Pamela Palmater, The Harper Decade, July 16, 2015. url: theharperdecade.com/blog/2015/7/14/harpers-10-year-war-on-first-nations

			“Trudeau: A Liberal Government Would Repeal, Amend All Federal Laws that Fail to Respect Indigenous Rights,” by Jorge Barrera, aptn National News, October 15, 2015. url: aptnnews.ca/2015/10/15/trudeau-a-liberal-government-would-repeal-amend-all-federal-laws-that-fail-to-respect-indigenous-rights/

			“Justice Minister Jody Wilson-Raybould Says Adopting undrip into Canadian Law ‘Unworkable’,” by aptn National News, aptn National News, July 12, 2016. url: aptnnews.ca/2016/07/12/justice-minister-jody-wilson-raybould-says-adopting-undrip-into-canadian-law-unworkable/

			“Trudeau Backs Away from Election Pledge on First Nation Veto,” aptn National News, February 4, 2016. url: aptnnews.ca/2016/02/04/trudeau-election-pledge-on-first-nation/

			“Trudeau Government Approves Pacific NorthWest lng Project,” by Josh Dehaas, ctv News, September 27, 2016. url: ctvnews.ca/politics/trudeau-government-approves-pacific-northwest-lng-project-1.3091447

			Treaty Alliance Against Tar Sands Expansion. url: treatyalliance.org/
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			Why Is Trudeau’s Government Opposing Charter Equality for Indigenous Women?5

			At issue in all of these cases was the federal government’s staunch refusal to, once and for all, remedy all remaining vestiges of gender inequality between Indian men and women in the transmission of Indian status.

			Shortly after Confederation, the federal government used its jurisdictional powers over “Indians and lands reserved for the Indians” in section 91(24) of the Constitution Act 1867, to enact the Indian Act, 1876 — making it nearly as old as “Canada” itself. For well over a hundred years, the Indian Act has included provisions intended to legislate Indians out of existence — a form of forced assimilation — that primarily targeted Indigenous women and their descendants for enfranchisement (intending their loss of status as an “Indian” and removal as members of from the reserves).

			Although there have been many amendments to the Act over the years, the federal government, through the Indian Registrar, retains exclusive authority over the legal criteria for determining who is an “Indian.” Unfortunately, self-declared feminist Prime Minister Justin Trudeau’s elite feminist team of ministers is actively working against gender equality amendments for the Indian Act’s discriminatory registration provisions.

			Under previous versions of the Act, Indian women who “married out” (who married a man not registered as an Indian) lost their Indian status, as did their children. Indian men who married out not only kept their Indian status, but their non-Indian wives and children also gained Indian status as well. This created a deep inequality that has been carried forward through successive generations despite the many human rights protections enacted in Canada over the same time period.

			Many Indigenous women fought against these discriminatory provisions, including Jeannette Corbiere-Lavell and Yvonne Bedard, who lost their case at the Supreme Court of Canada (Lavell v. Canada). Sandra Lovelace (now Senator Sandra Lovelace Nicholas) won her human rights claim against Canada at the United Nations (Lovelace v. Canada) requiring Canada to amend the Indian Act in 1985.

			However, the 1985 Bill C-31 amendments did not go far enough to remedy the ongoing gender inequality between Indian men and women and their descendants in the transmission of Indian status, so Sharon McIvor was forced to bring a section 15 Charter challenge against Canada. Her win on appeal (McIvor v. Canada) forced Canada to amend the act once again in 2010 with the Bill C-3 amendments. Yet, Canada’s reluctance to remedy all gender discrimination led to a case underlying the 2017 Bill S-3 proposed amendments in Descheneaux v. Canada.

			At issue in all of these cases was the federal government’s staunch refusal to, once and for all, remedy all remaining vestiges of gender inequality between Indian men and women in the transmission of Indian status. What is unique about the proposed Bill S-3 An Act to Amend the Indian Act (elimination of sex-based inequities in registration) is not so much the need to address the Descheneaux decision (which declared various discriminatory sections of the Indian Act inoperative) but the stark political differences between the Senate and the House on the fundamental question of whether Indigenous women and their descendants deserve gender equality under the Indian Act.

			After hearing the passionate testimonies of Indigenous women lawyers and experts, First Nations organizations and other legal witnesses, the Senate unanimously supported an amendment to Bill S-3 intended to grant the same status to Indian women and their descendants as that held by Indian men and their descendants, referred as the “6(1)(a) all the way” amendment. The importance of gender equality for Indigenous women united Liberal, Conservative and independent senators. Minister Carolyn Bennett’s refusal to accept the amendment pitted the Senate against the House. The Senate Aboriginal Affairs Committee rejected the gender equality amendment and Parliament will likely vote to send the Bill back to the Senate this week with a new title to respond to the Descheneaux decision and not fully eliminate sex-based inequities.

			The fact that Indigenous women must continue to battle Canada for equality is shocking in 2017 given that the Charter’s section 15 guarantee of equality between men and women has constitutional status. The Charter’s well-established case law on substantive equality and Aboriginal rights leaves little doubt about Canada’s legal and constitutional obligation to remedy gender inequality for Indigenous women — but it is by no means the only legal protection against sex discrimination in Canada. Section 3(1) of the Canadian Human Rights Act prohibits discrimination on the grounds of race and gender. Section 35(4) of the Constitution Act, 1982 ensures that Aboriginal and treaty rights are guaranteed equally between males and female persons. undrip was adopted by the General Assembly on October 2, 2007. It includes article 44, which ensures that all the rights and freedoms contained in undrip are guaranteed equally to male and female Indigenous people. Trudeau has specifically promised to implement it into law in Canada.

			It must be remembered that cabinet ministers were directed by Trudeau to fulfil their mandates based on the principle that there is no relationship more important to Canada than the one with Indigenous Peoples. It was therefore refreshing to hear former Minister for the Status of Women Patti Hadju acknowledge the “long-standing, systemic discrimination that Indigenous women and girls experience in this country,” that the “intersection of racism and sexism greatly increases the vulnerability of Indigenous women” and that the “racism brought on by colonization has had devastating impacts on Indigenous women’s power, their status, their role in their communities and their economic situations.” Yet, the current Minister for the Status of Women Maryam Monsef was silent on the issue of Bill S-3. Moreover, Justice Minister Jody Wilson-Raybould and Indigenous Affairs Minister Bennett continue to actively obstruct the Senate amendments to fully remedy gender discrimination in the Indian Act. Ministers Bennett and Wilson-Raybould are responsible for creating this standoff over equality in between the Senate and House.

			No one wanted it to come to this, but here we are with the fundamental equality rights of Indigenous women in the balance. It is now up to the Senate of Canada to stand firm in its original stance defending both the Charter’s integrity and the equality rights of Indigenous women. The next steps may be hard, and they may be politically uncomfortable, but for Indigenous women it is a matter of life and death. Discriminatory exclusion under the Indian Act is one of the root causes of murdered and missing Indigenous women. It’s up to the Senate now to stand with the Charter and defends gender equality.

			Update

			The Senate’s support helped force the federal government to amend provisions of the Indian Act that would eliminate sex discrimination pre-1951. However, they allowed the federal government to delay bringing those critical provisions into force, despite decades of discrimination and the fact that Indian Act sex discrimination is a known root cause of murdered and missing Indigenous women and girls.

			The federal government passed an amended version of Bill S-3, which contained provisions to address sex equality pre-1951 and for successive descendants that would apply at some undated time in the future. They have now declared those provisions into force, but applicants are experiencing extensive delays in registration. At the same time, the federal government included provisions intended to make the registration of those impacted by unknown or unstated paternity less onerous as a result of the Gehl v. Canada case. However, many problems remain in implementation and much discrimination still remains in the Indian Act’s registration provisions, including the section 6(2) cut-off provisions.

			It should also be noted that Sharon McIvor won her separate human rights claim brought against Canada at the UN Human Rights Council during this legislative process. The UN agreed that all sex discrimination should be addressed and that those impacted were entitled to full reparations. However, Bill S-3 specifically denies compensation to all those who experienced discrimination.

			Sources

			Descheneaux v. Canada, 2015. url: https://www.canlii.org/en/qc/qccs/doc/2015/2015qccs3555/2015qccs3555.html

			Gehl v. Canada (Attorney General), 2017. url: https://www.ontariocourts.ca/decisions/2017/2017ONCA0319.htm

			Lovelace v. Canada, 1979. url: http://www.worldcourts.com/hrc/eng/decisions/1979.08.14_Lovelace_v_Canada.htm

			Lavell v. Canada (Attorney General), 1974. url: https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/5261/index.do

			McIvor v. Canada (Registrar of Indian and Northern Affairs), 2009. url: femlaw.queensu.ca/sites/webpublish.queensu.ca.flswww/files/files/McIvorBCCA2009.pdf

			McIvor and Grismer v. Canada (United Nations International Covenant on Civil and Political Rights), 2019. url: tbinternet.ohchr.org/Treaties/CCPR/Shared%20Documents/CAN/CCPR_C_124_D_2020_2010_28073_E.pdf

			United Nations Declaration on the Rights of Indigenous Peoples, United Nations, 2007. url: un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/undrip_E_web.pdf
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			Trudeau’s Nation-to-Nation Relationship Disappeared with Empty Budget Promises6

			In fact, the nation-to-nation relationship based on free, informed and prior consent turned into a “partnership” based on “consultation, and where appropriate, accommodation.” We are back to square one: letting courts determine the relationship.

			Prime Minister Justin Trudeau won the hearts of many Canadians by finally getting rid of Stephen Harper and his decade of oppression, violation of civil rights and vilification of First Nations. Most breathed a sigh of relief on October 20, 2015, when newly elected Trudeau talked about changing everything in Canada. He gave moving speeches about Canada’s shameful history with Indigenous Peoples and committed to implementing all the Calls to Action from the trc. Trudeau promised to start this process by implementing undrip and respecting the right of First Nations to say no to development on their territories.

			Most significant were his promises to renew the nation-to-nation relationship between Canada and First Nations, which would be guided by the spirit and intent of treaties and that respected constitutionally protected Aboriginal and treaty rights, inherent rights and First Nations jurisdictions. Budget 2016 saw these promises evaporate into thin air only to be replaced by an underfunded program and service agenda.

			Budget day 2016 was a very difficult day for many Canadians. They were being asked to celebrate a budget that was being promoted as “historic,” not just by Trudeau and the majority of journalists and commentators in mainstream media, but even by afn National Chief Perry Bellegarde. Canadians are faced with two major obstacles to understanding this budget: 1) trying to figure out which numbers are accurate; and 2) assessing those numbers in their proper context.

			First, it’s important to note that Trudeau’s budget plays a shell game on the actual funding commitment during his four-year mandate. As we all know, monies promised for future mandates are not monies at all. This budget promised $8.4 billion to First Nations but allocates, in fact, less than $5.3 billion in the Liberal government mandate (to 2019).

			The Real 2016 Liberal Budget 
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							$1.15B

						
							
							-$1.45B

						
					

					
							
							First Nations Infrastructure

						
							
							$3.5B
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			So, in actual fact, Trudeau is only offering $5.3 billion for the next three budget years. The $2.6 billion he promised First Nations really only amounts to $1.15 billion. He failed to deliver on his own election promise to First Nations. Now, he made sure to blame it on the Conservatives prior to the budget being released, but the failure is ultimately his. Moreover, without the proper context, many Canadians may think that billions of dollars is a lot of money. Actually, this “historic” budget is, in reality, abysmally small placed in the context of a few examples like housing, water and sewer.

			Liberal 2016 Budget Leaves Indigenous Needs Unmet
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			Where did I come up with the $20 billion for First Nations housing? An internal report from Indigenous and Northern Affairs Canada (inac) noted that the housing needs for the sixty-three First Nations in Manitoba would cost $2 billion. Since Manitoba First Nations represent only 10 percent of all First Nations, the national cost to address the housing crisis would be closer to $20 billion, give or take a few dollars. In First Nations education, the 2 percent funding cap imposed by the former Liberal government created a cumulative deficit of over $20 billion. This means First Nations are more than $20 billion behind the starting line when it comes to infrastructure (schools), staff, training, materials, curriculum development and so on. That doesn’t include extra costs for post-secondary education, which has created a waiting list of thousands of First Nations students. Yet, there was no budget line for post-secondary education — instead there was only a promise that Trudeau’s government would work with students, parents, educators and Indigenous groups to “explore” future options.

			First Nations water and sewer should have been an easy budget line to address since there are already independent studies on what the actual costs are to address the crisis. A 2011 aandc report said it would cost almost $6 billion to fix the current water and sewer stock with an additional $2 billion for operation and maintenance needed over the next four years. Add to this a conservative estimate of $10 billion to provide for the new water and sewer infrastructure necessary to service all the new houses needed in First Nations and you get a rough number of $18 billion. As anyone knows, the longer houses, water, sewer or any infrastructure system is left without maintenance and service, the worse it deteriorates, and the more it costs to fix.

			The commitment to protect and support Indigenous languages is one of the most shocking lines in this budget. The trc report recommended substantial support to revive and protect Indigenous languages, since they are only endangered because of Canada’s purposeful attempts to wipe out our languages in various assimilation policies including residential schools. I made a conservative estimate of the cost based on what is currently spent on protecting the French language in Canada — approximately $2.4 billion annually. Given that there are approximately fifty-three Indigenous languages spread out over ten provinces and three territories and given that the majority of these languages are in critical states nearing extinction, much more intervention would be needed up front to save them. Thus, $20 billion over three years would provide enough up-front funding to create immersion programs on reserve, develop or expand curriculum and hire and train staff. This is a massive undertaking, which is no less important than protecting French, and is an essential part of real reconciliation.

			It’s hard to believe that Trudeau would not at least ensure that the budget line for First Nations child and family services was consistent with the costs noted in the Canadian Human Rights Tribunal in the child welfare case it lost. An increase of $200 million is needed annually just to get child welfare funding for First Nations children somewhere close to provincial levels of funding. Yet the budget shows a mere $71 million for next year and $99 million the year after. These levels are nowhere near what are needed to address the crisis of First Nations children in foster care. In Manitoba alone, 90 percent of all kids in care are Indigenous, with one baby taken away from its mother every day on average. Nationally, despite comprising only 4 percent of the population, Indigenous kids represent about half of all kids in care. Sadly, it looks like Cindy Blackstock’s fight for justice for our kids is not over. Even the amount set aside for the National Inquiry into mmiwg pales in comparison to the costs of past inquiries.

			We also have to realize that not all of the $5.3 billion will even go to First Nations. A large percentage is set to go to inac, the Department of Fisheries and Oceans, Canada Mortgage and Housing Corporation, the National Energy Board, various political organizations and even to former Liberal Prime Minister Paul Martin (for various projects, staffing and his Aboriginal education initiative). So, once again, government bureaucracies will benefit first. This analysis doesn’t include any of the funding deficiencies for Indigenous Peoples living off reserve or the Inuit in the north — which would only compound the grossly underfunded budget presented. There are just too many budget items to go through here. However, there are some glaring omissions that have to be highlighted.

			2016 Liberal Budget Grossly Underfunds Indigenous Peoples
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			All of the above were unequivocal campaign promises that were re-affirmed after Trudeau’s successful election in his speech to the Special Chiefs Assembly. He told aptn that First Nations’ right to veto a project on their land was absolute. His promise to change everything about the status quo that is currently killing our people was based on a renewed nation-to-nation relationship. Not only did he back away from supporting a First Nation’s right to say no to development, with this budget the nation-to-nation relationship also disappears. There are no real funds set aside to support this foundational promise.

			His words say it all. Nowhere in the budget document does he refer to this “nation-to-nation” relationship, but instead refers to a renewed relationship with “Canada’s Indigenous people” aimed at “unifying Canada” and ensuring participation of Indigenous Peoples in the economy. Throughout the document we have been downgraded from nations to people, groups, communities and stakeholders. There is no mention of undrip, the trc or free, informed and prior consent. There is no mention of the “sacred” constitutionally protected Aboriginal and treaty rights in need of implementation. In fact, the nation-to-nation relationship based on free, informed and prior consent turned into a “partnership” based on “consultation, and where appropriate, accommodation.” We are back to square one: letting courts determine the relationship.

			If you are okay with endless “first steps” or think “it’s a start,” or you believe that “every dollar counts,” “something is better than nothing” or “we better take what we can get,” then I’m sure the budget works for you. However, I think our children deserve better than this. I think reconciliation envisions far more than this. If we don’t use our collective power as Indigenous Nations and allied Canadians to set this government back on track, we risk another lost decade and many more lost lives.

			I think I can definitively say the honeymoon is over. Time to snap back to reality and stop being distracted by the shiny beads and trinkets contained in all the flowery speeches and smiling photo ops. The health of our planet and future generations depends on us taking our role as the real governing power seriously. We need to hold this government accountable for its commitments and hold ourselves accountable to act and speak honestly. This budget is crap and we all deserve better.

			Sources

			“$2B to Fix Dilapidated First Nations Homes in Manitoba Alone: Government Report,” aptn National News, February 1, 2016. url: aptnnews.ca/2016/02/01/2b-to-fix-dilapidated-first-nations-homes-in-manitoba-alone-government-report/

			“National Assessment of First Nations Water and Wastewater Systems,” by Neegan Burnside, Department of Indian Affairs and Northern Development, April 2011. url: aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/enr_wtr_nawws_rurnat_rurnat_1313761126676_eng.pdf

			trc Final Report, Truth and Reconciliation Commission Canada, June 3, 2015. url: trc.ca/about-us/trc-findings.html

			“Official Bilingualism Costs $2.4B a Year: Study,” by Kathryn Blaze Carlson, National Post, January 17, 2012. url: nationalpost.com/news/canada/official-bilingualism-costs-2-4b-a-year-study

			First Nations Child and Family Caring Society and Assembly of First Nations Final Decision, Canadian Human Rights Tribunal, March 14, 2011. url: fncaringsociety.com/sites/default/files/fnwitness/CHRT-Ruling-Mar2011.pdf

			United Nations Declaration on the Rights of Indigenous Peoples, United Nations, 2007. url: un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/undrip_E_web.pdf
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			Trudeau’s Dance of Deception on Indigenous Rights7

			Despite his many pre- and post-2015 election promises to Indigenous Peoples, Trudeau has been all talk and little action.

			On February 14, 2018, Prime Minister Justin Trudeau announced his plan to develop a new legislative framework, called the “Recognition and Implementation of Rights Framework,” intended to recognize Indigenous rights and avoid litigation. This announcement came after the incredible not-guilty verdict in the Gerald Stanley murder trial about the farmer who admitted to killing Colten Boushie, a First Nations youth from Red Pheasant First Nation, and the subsequent nationwide rallies and protests by Indigenous Peoples.

			There is no doubt that Trudeau was trying to deflect attention from not only the deep-rooted racism within Canada’s justice system — but also his own government’s failure to take substantive action on any of the injustices facing Indigenous Peoples. Despite his many pre- and post-2015 election promises to Indigenous Peoples, Trudeau has been all talk and little action.

			Aside from the opportunistic nature of his announcement, it is important to note that this is nothing new. Since his election, Trudeau has made the same core promises to recognize and implement Indigenous rights in a multitude of strategically timed announcements. He campaigned on reviewing and repealing all laws imposed on First Nations by the former Conservative government headed by Stephen Harper. He promised to implement undrip, including the provision of free, prior and informed consent, which he confirmed meant a veto for First Nations.

			After he was elected, he reconfirmed that his government would renew the nation-to-nation relationship based on rights recognition. However, his mandate letters to his cabinet tended to focus more on specific social programs than any rights-based agenda. Despite these very telling mandate letters, Trudeau managed to maintain the fanfare around his government’s commitments at the afn Chiefs in Assembly meetings in 2015 and 2016. With very similar impassioned speeches, he re-announced his government’s commitment to repeal all of Harper’s laws, review all Canadian laws to ensure their compliance with section 35 Aboriginal and treaty rights in the Canadian constitution and implement undrip.

			However, year after year, he has failed to take any substantive steps in this direction. Therefore, when yet another announcement was made in June 2017, this time about a Memorandum of Understanding (mou) between the afn and Canada, there was some expectation of concrete deliverables. Like all other announcements to date, the pomp and circumstance celebrating the mou overshadowed the fact that the only hard commitment in it was to meet with the afn three times a year.

			This is the well-choreographed dance used by Trudeau to make Canadians and Indigenous Peoples believe that he is making great strides, “absolutely historic” advancements or engaging in a “fundamental rethink” of the relationship with Indigenous Peoples. Sadly, the afn has become a willing partner in this deception. Had the afn been doing its job, it would have advised First Nations not to count on the speeches and announcements, but to force hard commitments on paper. The afn should have been concerned that Trudeau’s legislative framework idea is yet another federal government idea, much like the creation of two Indian Affairs departments — neither of which was requested or developed by First Nations.

			We know from the report of the Royal Commission on Aboriginal Peoples of 1996 and the most recent Truth and Reconciliation Commission report that every time Canada imposes solutions on us, our lives get much worse. This announcement is no exception. Despite trying to distance himself from his father’s legacy, Justin Trudeau appears to be covertly trying to do what his father Pierre Trudeau tried to do directly — assimilate “Indians.”

			In 1969, then-Liberal Prime Minister Pierre Trudeau, together with his Minister of Indian Affairs Jean Chretien, released the 1969 White Paper on Indian Policy. The goal was to repeal the Indian Act, dissolve Indian Affairs, eliminate Indian status and get rid of reserves and treaties. There was tremendous opposition to this plan by First Nations, including protests and several official responses, including Citizens Plus — dubbed the Red Paper — from First Nations in Alberta and “Wahbung: Our Tomorrows” from First Nations in Manitoba. In both of these responses, First Nations said they did not want the Indian Act repealed and that any amendments had to be done with their consent. They also said that their separate status as Indians and treaty beneficiaries were to stay. Most importantly, they reconfirmed what First Nations have long said: they need their lands, resources and jurisdictions recognized so they can rebuild their nations. Trudeau abandoned the 1969 White Paper, but subsequent governments have never stopped trying to fulfil its objectives.

			Now, Justin Trudeau, who did not consult with First Nations nationally, has made unilateral decisions about Indigenous Peoples, including changing the name of the department, creating two new departments, limiting nation-to-nation relations to meetings with the afn and a new legislative framework to limit Indigenous rights. We know that this legislation will limit rights because of the code words used by Trudeau during his announcement. His focus on “certainty” is a Justice Canada word used to extinguish Indigenous rights and title. His comment that this process is “not about getting back what was lost” is code for no return of lands and resources or compensation for the loss of use or benefit.

			Trudeau’s confirmation that no amendments would be made to the Constitution Act, 1982 means that no substantive recognition of Indigenous jurisdiction will be made. Finally, his focus on doing this to avoid the courts is another way of saying that he doesn’t want any more court cases upholding our rights to land and our right to decide what happens on our lands. Justice Minister Jody Wilson-Raybould made it very clear that the right of free, prior and informed consent in undrip “does not equate to a veto” — a stark contrast from Trudeau’s promise that it “absolutely” equates to a veto.

			Trudeau’s dance of deception has the potential to gut Indigenous rights, treaties, title and jurisdiction in Canada, especially if he is permitted to ride the pomp and circumstance of these carefully worded, flowery announcements to royal assent as he promised. Conflict is coming and the true test of reconciliation will be over our right to say no.

			Update

			While the Province of British Columbia has passed Bill 43 into law requiring that it bring its laws into compliance with undrip, the federal government has failed to do so. Former ndp mp Romeo Saganash tried to pass his private member’s Bill C-262, but it died on the order paper due to Conservative protest and delays.

			Sources

			“Trudeau: A Liberal Government Would Repeal, Amend All Federal Laws that Fail to Respect Indigenous Rights,” by Jorge Barrera, aptn National News, October 15, 2015. url: aptnnews.ca/2015/10/15/trudeau-a-liberal-government-would-repeal-amend-all-federal-laws-that-fail-to-respect-indigenous-rights/
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			“undrip Bill Becomes Law in B.S. After It Fails Federally,” by Todd Lamirande, aptn National News, November 28, 2019. url: aptnnews.ca/2019/11/28/undrip-bill-becomes-law-in-b-c-after-it-fails-federally/

			“undrip Bill Caught Up in Senate Dispute Amid Conservative Protest,” by Justin Brake and Todd Lamirande, aptn National News, June 12, 2019. url: aptnnews.ca/2019/06/12/undrip-bill-caught-up-in-senate-dispute-amid-conservative-protest/
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			Trudeau’s Forked-Tongue Reconciliation at UN8

			However, just as beautiful flowers can be poisonous, so too are the hidden messages that lie hidden in Trudeau’s flowery speech.

			On September 21, 2017, Justin Trudeau addressed the UN in New York. It was, by all accounts, a historic speech. For the first time, a Canadian prime minister devoted the bulk of his UN address to Indigenous issues. Trudeau’s words were powerful, even hopeful, about reconciliation with Indigenous Peoples — a welcome departure from former Prime Minister Harper’s neglect of Indigenous issues and blatant denials of colonization. But as with all forked-tongue speeches, Trudeau relayed two very different messages at the same time.

			A former drama teacher, Trudeau knew exactly where to place positive, even buoyant emphasis in his speech and when to lower his voice to stress the solemn nature of what has happened to First Nations throughout Canada’s history. His emotive speech garnered much applause and even a standing ovation. Most media commentators were initially positive. However, just as beautiful flowers can be poisonous, so too are the hidden messages that lie hidden in Trudeau’s flowery speech.

			With each sentence lamenting Canada’s colonial past and the degradation, neglect and abuse suffered by Indigenous Peoples, he cast himself further and further from responsibility for conditions today. He spoke of events in the far-off past and the abuses that occurred in residential schools as dark chapters in Canada’s story and of their terrible legacy. What he failed to mention is that this government — his government — together with all of the modern federal, provincial and territorial governments, are responsible for the current conditions in First Nations.

			Trudeau made a concerted, albeit sly, effort to historicize responsibility. But as he spoke, his efforts to skirt around his own government’s culpability became all too obvious. He condemned the neglect of First Nations in the past while ignoring neglect by his own government in the present. The evidence he used to bolster his claim that things have changed included resolving several dozen boil-water advisories in First Nations. What he failed to mention was that there are over 140 boil-water advisories in Canada — more than when he started — not even including BC, Yukon and the NWT.

			He also tried to highlight his commitment to the UN’s Sustainable Development Goals specific to gender equality and the empowerment of women and girls. Yet his government’s actions in Canada speak louder than his deceptive words at the UN. On June 21, 2017, National Aboriginal Day, Trudeau’s government stood up in Parliament and voted against sex equality for First Nations women and girls in the Indian Act. His government continues to work against a unanimous Senate, the majority of Indigenous and legal experts and even the UN’s own reports advising Canada to finally rid the Indian Act of gender discrimination. At the same time, his government refuses to reset the National Inquiry into mmiwg, which has been plagued with problems mostly due to a lack of leadership on his part.

			Admittedly, Trudeau’s speech would pull at the heartstrings of many countries and Canadians at home — so long as they don’t know the facts. His call to end poverty and ensure that everyone, including First Nations, has the benefit of safe communities, housing, education, health care and jobs is counter to his actions since first taking office in 2015. His government’s refusal to abide by the Canadian Human Rights Tribunal’s decision and subsequent orders to end discrimination against First Nations children in foster care caused alarm at the UN Committee for the Elimination of Racial Discrimination, which called on Canada to abide by its own human rights laws. Yet his government continues to knowingly discriminate against First Nations children in terms of funding for foster care, education, health care and mental health services such as suicide prevention.

			While Trudeau’s speech ignored his actions at home, most offensive was his tone in holding up First Nations suffering as a prop to bolster his desire for a seat on the UN Security Council. Canada has a great deal to account for and other countries are starting to take note of its hypocrisy. Canada is before no fewer than four UN treaty bodies for “grave,” “alarming” and “crisis-level” human rights violations of Indigenous Peoples, including land rights, treaties and self-determination.

			If he truly meant that there is no more important relationship than the one with Indigenous Peoples, he could start now by resetting the National Inquiry into mmiwg, ending sex discrimination in the Indian Act and abiding by the Canadian Human Rights Tribunal (chrt) decision for First Nations children in care. This would be the necessary sign of good faith.

			Update

			In June 2019, the National Inquiry into mmiwg has found Canada guilty of both historic and ongoing genocide against Indigenous Peoples and specifically against Indigenous women and girls. It is very clear that the oppression, racism, discrimination and abuse continues under Trudeau’s government, which has yet to act on the report.

			Sources

			“Prime Minister Justin Trudeau’s Address to the 72th Session of the United Nations General Assembly,” September 21, 2017. url: pm.gc.ca/en/news/speeches/2017/09/21/prime-minister-justin-trudeaus-address-72th-session-united-nations-general

			Analysis of Genocide: Supplementary Report of the National Inquiry into Missing and Murdered Indigenous Women and Girls. url: mmiwg-ffada.ca/wp-content/uploads/2019/06/Supplementary-Report_Genocide.pdf
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			Indigenous Issues Disappear Slowly from Election 20199

			How is it possible for Canada to be found guilty of genocide in June and then federal leaders focus their campaigns on middle-class jobs and taxes in September?

			The unofficial slogan for the 2015 Liberal election campaign was “there is no relationship more important to Canada than the one with Indigenous Peoples.” It was a mantra shared repeatedly by Justin Trudeau pre- and post-election and stood in stark contrast to former Conservative Prime Minister Stephen Harper’s adversarial relationship with First Nations. In fact, it was Trudeau’s election promise to make Indigenous issues a political priority, together with his commitment to a nation-to-nation relationship grounded in respect for Indigenous rights, that helped his party win the Indigenous vote.

			While not all Indigenous people voted for the Liberals, record numbers of them voted — largely to help the Liberals unseat the Conservatives. Fast forward to the 2019 election and Trudeau started his campaign with a speech that focused on the middle class and ignored Indigenous Peoples entirely. Indigenous issues then seemed to slowly disappear.

			In addition to not mentioning Indigenous Peoples in his first campaign speech, Trudeau also didn’t show up for the first leaders’ debate hosted by Maclean’s and Citytv. In essence, he failed to show up on Indigenous issues. While the Maclean’s debate started out well, with strong interventions from Elizabeth May of the Green Party, the void left by Trudeau’s absence allowed the leader of the Conservatives, Andrew Scheer, to turn every question on Indigenous issues into a discussion on forcing approval of natural resource projects, regardless of First Nations opposition. At one point, he spoke against Indigenous groups “holding [resource projects] hostage” — the same kind of aggressive stereotypes used by the former Harper government that paint First Nations as dangerous. While both May and ndp leader Jagmeet Singh called him on this disrespectful language, Trudeau was missing in action. He wasn’t there to provide the kind of response Canadians expect of a leader who claimed to be committed to respectful nation-to-nation relations with Indigenous Peoples.

			Trudeau’s absence also allowed the candidates the extra time to turn questions about undrip and the dire need for safe drinking water on reserves into a debate over Trudeau’s handling of the snc-Lavalin case. While the host, with the exception of one attempt at redirection, allowed the Indigenous issues segment to devolve into a debate about pipelines and snc-Lavalin; the candidates also used their precious time to take digs at Trudeau and neglected to focus on Indigenous issues.

			Given that the National Inquiry into mmiwg concluded that Canada is guilty of both historic and ongoing race-based genocide against Indigenous Peoples, which specifically targets Indigenous women and girls, it is unfathomable that this was not even a question posed by the moderator or debated by the candidates. In the weeks after the release of the National Inquiry final report, many Indigenous families and advocates feared that the urgent action required to end genocide against Indigenous women and girls would be lost to talk of pipelines and elections. Sadly, and shamefully, this has become a reality.

			The first leaders debate that included Trudeau focused more on pipelines, climate change and taxes for the middle class than on questions related to the multiple, overlapping crises brought about by the ongoing genocide that is literally killing Indigenous Peoples. While this misdirection is in part the fault of the host for framing the first question around Scheer’s proposed pipeline corridor and inviting debate about pipelines instead of focusing on Indigenous priorities, the candidates also had a responsibility to refocus the debate.

			Trudeau, May, and Singh have platforms with significant commitments to Indigenous issues, yet all failed to promote these commitments during the debate or force discussion on other Indigenous issues (like missing and murdered Indigenous women and girls, the crisis of Indigenous kids in foster care, the over-representation of Indigenous people in prison or the extreme poverty on many reserves). Maxime Bernier, leader of the Peoples Party of Canada, and Bloc Leader Yves-Francois Blanchet were pretty much silent on Indigenous issues altogether.

			It didn’t look like Indigenous issues would feature prominently in the rest of the campaign and were at risk of disappearing entirely from focus. This development is in no way benign or the natural ebb and flow of election campaigns. It appears to be a purposeful strategy to take focus away from the National Inquiry’s finding of genocide in relation to mmiwg, the Canadian Human Rights Tribunal (chrt) finding of willful and reckless racial discrimination against First Nations children, the many interventions of the UN treaty bodies about Canada’s grave human rights violations of Indigenous Peoples and the failure to address water issues on reserve.

			Moreover, Trudeau’s long list of promises, like the promise to repeal former Prime Minister Harper’s legislative suite imposed on First Nations — the amendment of Bill C-51 (Anti-Terrorism Act) legislation to address its negative impacts on First Nations, the promise to review federal laws to ensure compliance with section 35 of the Constitution Act, 1982 (Aboriginal and treaty rights) and the promise to implement undrip in an unqualified way — all remain unfulfilled.

			The afn is not without fault here. They are a major barrier to the development of an actual nation-to-nation relationship with First Nations. They have also failed to strenuously demand accountability for the deaths of Indigenous people from Canada’s own laws, policies and practices. Instead, the afn has been so busy praising the Trudeau government and encouraging First Nations to vote that they, too, have failed to really push the candidates to prioritize Indigenous issues. They also issued a laundry list of so-called priorities that turn the focus to meetings, processes, dialogue and more paternalistic federal laws and policies. All of this translates into millions of dollars for the afn, but little substantive change at the local First Nations level — the actual rights-bearing governments. Any party platform that grounds reconciliation in a relationship exclusively through the afn condemns us all to the status quo.

			Trudeau has deflected the growing national crises in First Nations, thus allowing the Conservatives to downplay their political commitments, if any, to Indigenous Peoples. When the two governing parties set the agenda in this way, it has a ripple effect. If the Prime Minister is no longer considering Indigenous issues a priority, what kind of message does that send to doctors, teachers and social workers? How bad has it become that both the Liberals and the Conservatives agree that appealing the chrt decision is better than ending racial discrimination against First Nations children in care? If the afn praises Trudeau in the face of broken promises, why would the public demand more?

			While the Green Party and ndp have made significant commitments in their platforms to address many of these urgent issues, practically speaking, neither will likely form the next government. So, while their attempts to elevate the urgency of these issues are commendable, their ability to raise the bar past the very low level set by the two so-called governing parties is limited. The ripple effect will then be felt in the mainstream media coverage and the opinions of everyday Canadians.

			This reconciliation train is now headed in the opposite direction of what was intended by the trc Calls to Action and the National Inquiry’s Calls for Justice. How is it possible for Canada to be found guilty of genocide in June and then federal leaders focus their campaigns on middle-class jobs and taxes in September? Indigenous people continue to die at alarming rates from Canada’s infrastructure of racist laws, policies and practices. Reconciliation cannot be achieved if its lifespan is dictated by what carries political currency in each election. The leaders all have a legal and moral obligation and historic opportunity to do better. The question is whether Indigenous issues can be resurrected in a substantive and meaningful way before the election — but that doesn’t seem likely.

			Sources

			United Nations Declaration on the Rights of Indigenous Peoples, undrip, adopted September 13, 2007. url: un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf

			“A Timeline of Key Events in the snc-Lavalin Political Controversy,” Canadian Press, ctv News ,August 14, 2019. url: ctvnews.ca/politics/a-timeline-of-key-events-in-the-snc-lavalin-political-controversy-1.4549755

			Honouring Promises, Assembly of First Nations. url: afn.ca/wp-content/uploads/2019/09/Honouring-Promises_ENG_Rev.pdf

			Reclaiming Power and Place, The Final Report of the National Inquiry into Missing and Murdered Indigenous Women and Girls, National Inquiry into mmiwg. url: mmiwg-ffada.ca/final-report/
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			Canada Called to Account by UN for Ongoing Racial Discrimination Against Indigenous Women and Children10

			The direct result of this racialized and gendered discrimination is deteriorating socioeconomic conditions for Indigenous women and girls.

			On August 14 and 15, 2017, Canada appeared before the UN Committee for the Elimination of Racial Discrimination (cerd) to account for its efforts to eliminate racial discrimination in Canada. As part of this process, Indigenous groups and non-governmental organizations (often referred to by the UN as “civil society”) are permitted to submit “shadow reports” on Canada’s racial discrimination record. These reports do not form part of Canada’s official report to the UN, but UN committees, like cerd, use these shadow reports to get a more informed picture of what is happening in Canada.

			cerd is a treaty body that meets to review the progress or lack thereof by various states under the Convention for the Elimination of All Forms of Racial Discrimination. This Convention was passed by the UN General Assembly in 1965 and came into force in 1969. Canada ratified cerd in 1966. While not specifically implemented into domestic law, Canada appears before cerd, which includes committee members from all over the world, to account for its practices in relation to the Convention. The Convention defines racial discrimination as:

			any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life.

			In this Convention, states around the world have agreed the core principle of “universal respect for and observance of human rights and fundamental freedoms for all, without distinction as to race, sex, language or religion.” Additionally, in the Convention, the UN:

			•	“condemn(s) colonialism and all practices of segregation and discrimination”;

			•	“affirms the necessity of speedily eliminating racial discrimination throughout the world in all its forms and manifestations”;

			•	“[recognizes] any doctrine of superiority based on racial differentiation is scientifically false, morally condemnable, socially unjust and dangerous, and that there is no justification for racial discrimination, in theory or in practice, anywhere”; and

			•	“[is] convinced that the existence of racial barriers is repugnant to the ideals of any human society.”

			Knowing that Canada would promote itself in a positive light and gloss over its deplorable human rights record in relation to Indigenous Peoples, especially the dual disadvantage of racial and gender discrimination experienced by Indigenous women and girls, several of my colleagues and I agreed we needed to ensure these crisis issues were highlighted for the cerd committee.

			To this end, I partnered with several organizations that do the work of advocating against injustices for Indigenous women and girls to submit a shadow report on racial discrimination in Canada. Our collaboration included the Feminist Alliance for International Action (fafia), the Canadian Association of Elizabeth Fry Societies (caefs), the Ontario Native Women’s Association (onwa), and me as Chair in Indigenous Governance at Ryerson University.

			One of the downsides to these formal processes is the very limited nature of these reports. We cannot canvass all issues comprehensively. Knowing this, we decided to focus on some of the most urgent issues, which meant that other urgent issues could not be highlighted. We also took into account that Cindy Blackstock of the First Nations Child and Family Caring Society would be submitting her own report specific to First Nations children in care.

	
				
					Oral Presentation

					Kwe, my name is Pam Palmater from the sovereign Mi’kmaw Nation, and I am speaking on behalf of fafia, caefs, onwa and myself on racial discrimination against Indigenous women and girls in Canada.

					Canada has long targeted us as the primary means to eliminate our nations to free up land for settlement. Therefore, our experiences are unique as Indigenous Peoples and should not be compared to racialized settler groups.

					Canada’s Indian Act created rules to banish Indigenous women and our children from our nations — some of which are still in effect and found by UN human rights bodies to be a root cause of racial and gender discrimination. Our children were stolen by Indian agents, only to become victims of physical and sexual abuse in residential schools. We were and are also targeted for forced/coerced sterilizations to reduce the population of our nations. The Truth and Reconciliation Commission report found all of this to be evidence of cultural, physical and biological genocide. The direct result of this racialized and gendered discrimination is deteriorating socioeconomic conditions for Indigenous women and girls:

					•	Indigenous people are only 4 percent of the population but 50 percent of all kids in foster care are Indigenous;

					•	60 percent of Indigenous children live in poverty and the majority of their homes are headed by single Indigenous mothers;

					•	Indigenous women and girls often lack access to proper health care, education and the basics of food and water;

					•	There is an eight- to fifteen-year reduced life expectancy and we suffer some of the highest suicide rates in the world;

					•	There are thousands of murdered and disappeared Indigenous women and girls;

					•	Indigenous girls are over-represented in human sex trafficking, where traffickers often take girls straight from foster care;

					•	The numbers of Indigenous women in prisons has increased by 83 percent since 2003 and the majority were victims of residential schools, foster care and/or sexual abuse; and

					•	90 percent of Indigenous women in jail now have their children forced into foster care, where they are sexually abused at disproportionate rates.

					None of these grim statistics is due to any defect in Indigenous women, girls, their families, communities or nations. They are not the authors of own misfortune. Our report shows the direct link between Canada’s racialized and sex-based discrimination as the root cause of poverty, which is the primary reason Indigenous children are stolen and placed into foster care, a system that acts as a direct pipeline to human sex trafficking, over-incarceration in prison and high rates of murders and disappearances.

					Recommendations:

					(1)	Implement UN (cedaw and cerd) recommendations to eliminate sex discrimination from the Indian Act by ensuring that in Bill S-3, currently before the Canadian Parliament, Indian women and their descendants born prior to 1985 are entitled to the same 6(1)(a) status as Indian men and their descendants;

					(2)	Urgently provide adequate needs-based funding to all First Nations social programs (for all First Nations people both on and off reserve) at least on par with provincial levels with extra to account for historical underfunding (realizing that these programs are resourced from Indigenous lands and resources);

					(3)	Restrict the use of prison for Indigenous and racialized women and girls and implement existing legislative provisions to decarcerate them (especially those with disabling mental health issues);

					(4)	Implement the recommendations of the cedaw article 8 Inquiry into the murders and disappearances of Indigenous women and girls, while at the same time take immediate steps to actively protect Indigenous women and girls from violence by all parties — including state parties and their police forces; and

					(5)	Ensure Canada’s Terms of Reference for the National Inquiry: a) reviews all individual cases of murdered and disappeared Indigenous women and girls; and (b) investigates police racism, abuse and sexualized violence against Indigenous women and girls (all within a human rights framework). 

				

			
			There were many other written and oral submissions from Indigenous groups that highlighted other issues related to free, prior and informed consent, Indigenous land rights and the impact of development on Indigenous Peoples and lands. So, we tried as best as possible to avoid any duplication. These reports are available on the UN website (see Sources).

			It was also good to work with the late Art Manuel’s family members and Indigenous colleagues while in Geneva. It reminds me of the importance of Art’s lifelong work at the international level on Indigenous rights, land title and self-determination. When I attended at the UN in Geneva, Switzerland, there were so many groups who had travelled there to present to cerd that we were only afforded between two and three minutes to make an oral presentation. As a result of so many presenters, the Committee was not able to ask many questions. Included here is my oral presentation to the Committee, keeping in mind we made more fulsome presentations at informal meetings and we referred them to our much more detailed written submission.

			We have tried our best to build upon the foundations created by lifelong Indigenous women’s advocates, like Sharon McIvor, who have helped educate UN committees on the ongoing crisis for Indigenous women and children in Canada in the hopes they will pressure Canada to finally take action. A special thank you/welal’in to Ryerson University’s Aboriginal Education Council for supporting my travel to the United Nations so that we could do this important work.

			Sources

			UN Treaty Collection, Chapter IV: Human Rights: International Convention on the Elimination of All Forms of Racial Discrimination, adopted December 12, 1965. url: treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-2&chapter=4&lang=en

			International Convention on the Elimination of All Forms of Racial Discrimination, ohchr. url: ohchr.org/Documents/ProfessionalInterest/cerd.pdf

			Discrimination Against Indigenous and Racialized Women in Canada, Feminist Alliance for International Action (fafia), Chair in Indigenous Governance, and the Canadian Association of Elizabeth Fry Societies (caefs), July 1917. url: tbinternet.ohchr.org/Treaties/cerd/Shared%20Documents/CAN/INT_cerd_NGO_CAN_28045_E.pdf

			A Historic Legal Victory for First Nations Children and Canada’s Failure to Comply: Committee on the Elimination of Racial Discrimination 21st – 23rd Reports of Canada, Alternative Report, First Nations Child and Family Caring Society of Canada, June 29, 2017. url: tbinternet.ohchr.org/Treaties/cerd/Shared%20Documents/CAN/INT_cerd_NGO_CAN_27941_E.pdf

			Reports from other Indigenous groups. url: tbinternet.ohchr.org/_layouts/TreatyBodyExternal/Countries.aspx?CountryCode=CAN&Lang=EN
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			Lethal Impact of Racism on Indigenous Health11

			Our people have been fighting a relentless battle to survive. Colonial hatred is still killing us, and the only solution is collective resistance.

			When we hear the word “health,” most of us tend to think of fitness, nutrition, well-being and maybe even spirituality. For some of us, health might mean conquering physical injuries and disease, addressing mental illness or work-life balance. The word health is also associated with medical and pharmaceutical research, the rising costs of health care services and the merits of traditional medicine versus naturopathic medicine. What most Canadians don’t have to think about is the impact of racism on their health and well-being. Yet, for Indigenous people, racism kills. Despite living in the same territory, with the same basic rights and entitlements to health services, Indigenous people live between seven and twenty years less than Canadians. This is one of the most urgent issues in Indigenous health today.

			Researchers have long known the socioeconomic impacts on overall health (called the social determinants of health). If First Nations lack access to clean water, healthy food, safe housing and adequate health care services, their risks of disease, illness and injury are increased.

			Moreover, 50 percent of all kids in foster care are Indigenous, and the federal government’s own internal documents admit that it is in large part due to underfunding of child and family services. First Nations children have lower educational achievement levels due to the discriminatory underfunding of education. Many Indigenous people are homeless or live in overcrowded housing due to discriminatory decisions by government.

			
				
					[image: ]
				

			

			However, some racism is harder to identify as it hides in laws, policies and the subjective decision making of doctors, nurses and social workers. Brian Sinclair, a double amputee, died of a treatable infection because doctors and nurses ignored him for over thirty-four hours in a hospital waiting room, despite people advocating on his behalf. Frank Paul died of hypothermia because police dragged him into an alley and left him there to freeze to death. Tina Fontaine, a child in foster care, was found murdered because police officers refused to bring this little girl back to safety after finding her in the care of an older man alone late at night. Phoenix Sinclair had been dead for over nine months from the abuse of her mom and stepdad before any of the twenty-seven social workers involved in her case even noticed.

			Sadly, even those meant to protect us, like judges, lawyers and police officers, are equally vicious in their racist treatment of Indigenous Peoples. Former provincial court judge, David Ramsay, pleaded guilty to raping and assaulting Indigenous girls as young as 12 years old. Human Rights Watch detailed numerous reports of rcmp officers raping and assaulting Indigenous women. rcmp Constable Kevin Theriault lost a week’s pay for taking an Indigenous woman home to engage in “relations” after having first detained, arrested and imprisoned her. Donald Marshall, J.J. Harper, Helen Betty Osborne — there are too many examples to suggest these are exceptions.

			One way for us as Indigenous people to address this threat to our people is to take control of the issue, shine a light on these dark places and force change. One of the best ways to do that is to encourage one another to report every lethal or violent racist act committed against our people by municipal, provincial, territorial and federal government institutions, including social workers, health-care workers and law enforcement officials. Whether it is information about an Indigenous man beaten in police custody or an Indigenous girl assaulted by a judge, the more we inform inquiries, investigations and ourselves the better able we will be to help prevent it in the future. 

			Racism runs deep in every government, law and institution in this country, and until it is fully exposed and addressed it will continue to impact the health and well-being of Indigenous Peoples. We all have a basic human right to live healthy, happy lives together with our friends, families and communities. That can’t happen until we admit that racism is not a colonial legacy of the past but as deadly now as it ever was.

			Sources

			Brian Sinclair inquest report, December 12, 2014. url: manitobacourts.mb.ca/site/assets/files/1051/brian_sinclair_inquest_-_dec_14.pdf

			Alone and Cold: Final Report of the Davies Commission Inquiry into the Response of the Criminal Justice Branch (Frank Paul), May 19, 2011. url: gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-system/inquiries/daviescommission-finalreport.pdf

			“Those Who Take Us Away: Abusive Policing and Failures in Protection of Indigenous Women and Girls in Northern British Columbia, Canada,” Human Rights Watch, February 2013. url: hrw.org/sites/default/files/reports/canada0213webwcover_0.pdf

			“Lifespan of Indigenous People 15 Years Shorter Than That of Other Canadians, Federal Documents Say,” CBC News, January 23, 2018. url: <cbc.ca/news/health/indigenous-people-live-15-years-less-philpott-briefing-1.4500307>.

			Tuberculosis in Indigenous Communities, Government of Canada, n.d. url: <sac-isc.gc.ca/eng/1570132922208/1570132959826>.

			“Tuberculosis Rate Among Inuit is 290 Times Higher Than for Non-Indigenous People in Canada. Here’s Why.” CBC News, March 11, 2019. url: <cbc.ca/news/health/cbc-explains-tuberculosis-banerji-tb-1.5046336>.

			Select Health Indicators of First Nations People Living Off Reserve, Métis and Inuit, by Linda Gionet and Shirin Roshanafshar, Statistics Canada. url: <www150.statcan.gc.ca/n1/pub/82-624-x/2013001/article/11763-eng.htm>.
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			Overincarceration of Indigenous Peoples Nothing Short of Genocide12

			Canada’s colonial objectives have always been to clear the lands for settlement and development by whatever means necessary.

			After signing peace treaties in the 1700s, clearing the lands meant laws offering bounties on the heads of Mi’kmaw men, women and children. In the 1800s, clearing the lands meant ethnic cleansing on the Prairies — laws, policies and practices that confined Native peoples to reserves and gave them insufficient rations to survive. In the 1900s, clearing the lands meant the theft of thousands of Native children to be forced into residential schools where thousands died from abuse, torture and starvation. In the 2000s, clearing the lands means the mass incarceration of Indigenous Peoples in prisons, paving the way for the extractive industry. The overincarceration of Indigenous Peoples in federal, provincial and territorial prisons in Canada today is nothing short of genocide.

			On January 21, 2020, Dr. Ivan Zinger, who heads the Office of the Correctional Investigator, issued an urgent statement about the historically high rates of Indigenous Peoples in federal prisons. While Indigenous Peoples only make up 5 percent of the Canadian population, they represent more than 30 percent of those in federal prisons. The situation is even worse for Indigenous women, who now make up 42 percent of the federal prison population. A Statistics Canada report released in 2018 shows that almost half of all youth in corrections are Indigenous as well.

			This is all happening at a time when incarceration rates for the rest of Canada continue to decline. Between 2010 and 2020, the non-Indigenous population in federal prisons declined by 13.7 percent while the Indigenous inmate population increased by 43.4 percent. Why is this happening? Zinger states that the federal corrections system is “impervious to change” — a well-founded conclusion given the decades of commissions, inquiries and reports highlighting both racism in the justice system and the devastating impact it has on Indigenous Peoples.

			In 1989, Chief Justice Thomas Hickman issued the final report of the Royal Commission on the Donald Marshall, Jr., Prosecution (also referred to as the Marshall Inquiry). Donald Marshall was a Mi’kmaw man from Nova Scotia who had been wrongly targeted by police and convicted of murder. He spent eleven years in prison for a crime he did not commit. The Marshall Inquiry found that the criminal justice system had failed Marshall “at virtually every turn” due “to the fact that Donald Marshall Jr.  is a Native.” The report provided numerous recommendations to ensure more equitable treatment of Indigenous Peoples in the future.

			A decade later, the Aboriginal Justice Inquiry of Manitoba released its report on both the murder of Helen Betty Osborne, whose assailants had not been brought to justice, and J.J. Harper, an unarmed Native politician shot dead by Winnipeg police. Murray Sinclair, Co-Commissioner for the Inquiry, and later Chair of the trc, made similar findings to the Marshall Inquiry: “The justice system has failed Manitoba’s Aboriginal people on a massive scale.” His report also made numerous recommendations for addressing racism and discrimination against Indigenous Peoples in the justice system and beyond.

			
				
					[image: ]
				

			

			In 2004, the Saskatchewan Commission on First Nations and Métis Peoples and Justice Reform found that racism was a major issue in police forces in their dealings with Native Peoples. This came on the heels of the Commission of Inquiry into Matters Relating to the Death of Neil Stonechild, also in 2004. The Stonechild commission was an inquiry that investigated “Starlight Tours,” the arbitrary detention by police of Native people, who are driven out of the city and left to walk back several miles. Several froze to death at night. Both reports offered recommendations, but like the other reports, most were largely ignored.

			In 2007 came the Ipperwash Inquiry in Ontario, which reviewed the case of the shooting death of unarmed land defender Dudley George by the Ontario Provincial Police during the peaceful occupation of lands at Ipperwash. Most recently, in 2019 came the final report of the National Inquiry into mmiwg, which found Canada guilty of both historic and ongoing genocide. Racism in the justice system is a common theme in all of these reports, and the Office of the Correctional Investigator has been raising the alarm about the overincarceration of Indigenous people for two decades.

			The statistics clearly show a steady rise in Indigenous incarceration from 17.5 percent of federal inmates in 2000 to 30 percent in 2020. But these represent the national statistics and, like rates of missing and murdered Indigenous women and girls and Indigenous children in foster care, the provincial rates are often double the national rates. In Manitoba, more than 80 percent of prisoners are Indigenous — the same province where 50 percent of all women murdered and missing are Indigenous and 90 percent of all children in foster care are Indigenous. In Saskatchewan, 76 percent of prisoners are Indigenous, the same province that has more than 55 percent of women murdered and missing are Indigenous and 85 percent of children in foster care are Indigenous. We also know that more than two-thirds of Indigenous prisoners have been impacted by the foster care system. This is exactly the kind of colonial legacy that the Supreme Court of Canada in R. v. Gladue and R. v. Ipeelee meant to address when they instructed judges to find alternatives to prison for Indigenous Peoples. Is no one listening?

			From the evidence, it is clear we have a direct pipeline from foster care to prison that seems to clear the way for pipelines on Native territories. What the statistics don’t show is the history of the rcmp and other police forces as an integral part of colonial settlement and development policies that have created this current crisis. From the rcmp’s Project Sitka to its massive military-style operation on Wet’suwet’en territory right now, Native lands continue to be cleared. Overincarceration is just one of the consequences of Canada’s laws, policies, practices, actions and omissions. The rates will continue to increase unless we address these genocidal policies once and for all.

			While I agree with Zinger’s call for “bold and urgent action,” cultural programming and Indigenizing the prison will not get us there. We must confront racism against Indigenous Peoples head-on and prevent incarceration in the first place. This means addressing racism in federal and provincial laws and policies, as well as rampant racism in policing. In the meantime, we must begin the urgent process of decarceration for Indigenous women and children, Indigenous Peoples with mental health issues and Indigenous men languishing in prisons for little more than navigating poverty.
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			First Nations Water Problems: A Crisis of Canada’s Own Making13

			Returning lands and resources to First Nations would go a long way to ensuring that First Nations have sustainable governments — and clean water.

			It is hard to imagine that in 2019 anyone in Canada could lack access to clean drinking water. But many First Nations in their own territories do not have clean drinking water. In fact, 400 of 618 First Nations were under at least one water advisory between 2004 and 2014. A recent cbc investigation revealed that 180 homes in Garden Hill First Nation, Manitoba, lack running water and indoor plumbing. Some of the residents don’t have central heating or power either.

			How many Canadians would settle for water infected with fecal matter, sewers backing up into their bathtubs or being able to bathe only once a week? In all likelihood, if this were happening in any Canadian municipality on the same scale as in First Nations, a state of emergency would be declared and all resources would be brought to bear to address the crisis. While some First Nations have seen their advisories lifted, others have seen little substantive action. If recent statements from federal officials are any indication, even Garden Hill is unlikely to have its water crisis addressed any time soon — or at all.

			Michel Burrowes, a deputy director at Indigenous Services Canada, bluntly refused to commit funding to alleviate the water crisis in Garden Hill and instead told the cbc, “Frankly, people should be living in other places.” It is ironic that the same government that pledges reconciliation with Indigenous Peoples would be so quick to suggest that First Nations should simply abandon their homes instead of addressing the water crisis. This callous response to an urgent public health crisis that has affected so many First Nations is not only irresponsible; it shows a real racism and indifference toward the health and well-being of First Nations people in general, and the crisis in Garden Hill specifically.

			These attitudes are particularly astonishing because the water crisis is entirely of Canada’s own making. Critics of Indigenous Peoples can’t lay this issue at the feet of First Nations. The federal government assumed legal responsibility for “Indians and lands reserved for Indians” under section 91(24) of the Constitution Act, 1867. It can’t spend decades controlling First Nations and then claim the right to ignore some constitutional obligations because they cost too much. The federal government is legally responsible for infrastructure on reserve, and its failure to uphold these legal obligations is a significant liability on its part — and a real health crisis for First Nations.

			While this response is revealing, it is not at all surprising. In fact, Burrowes’ response is similar to those made by previous Conservative governments and seems to be wholly in line with Canada’s historic “Indian policy” in general. For decades, the focus of the federal government has been how to best manage the “Indian problem” in light of the fact that its policy objective has always been to acquire First Nations lands and resources and reduce the financial obligations it has acquired through treaties and other agreements. Justin Trudeau’s father tried to erase the Indian problem through the Liberals’ 1969 White Paper, where he advocated no Indian Act, no reserves, no Indians and no more treaties.

			The Conservatives’ “Buffalo Jump of the 1980s” — a 1985 secret memo to Cabinet on Indian policy — had a similar agenda. It included financial cuts to essential programs like health and housing to act as disincentives and encourage people to move off reserve. Successive Liberal and Conservative governments have literally tried to starve First Nations into submission. And it has worked to some extent. First Nations are the most impoverished people in Canada — a crisis noted by UN human rights bodies on many occasions.

			Even getting a handle on the true severity of the crisis is difficult when the federal government plays shell games with reporting on water advisories. For example, the government might report on the number of water advisories lifted, but then it fails to note the number of advisories that had to be reinstituted on those same First Nations. The federal website counts advisories only for First Nations south of 60, and it doesn’t track First Nations in BC and parts of Saskatchewan. Ottawa also doesn’t track homes and community buildings that are not connected to a public water system. Communities or homes that don’t have access to running water don’t get included in the advisory counts. So, the water safety issues of a community that gets water shipped into contaminated cisterns and not through a so-called public system don’t get counted. We don’t get the full picture.

			While Trudeau makes grand announcements about allocating nearly $2 billion over five years to address water advisories on reserve, what most Canadians don’t know is that this amount is far less than what is needed to address the problem. The Parliamentary Budget Officer’s (pbo) report estimated that Ottawa is providing at least 30 percent less than what is needed for capital expenditures. The pbo also estimated that operations and maintenance would cost $360 million a year, yet Ottawa is providing only half of that. A national assessment done in 2011 estimated these costs to be much higher, at $419 million a year. Here lies the crux of the problem: you can’t fix infrastructure incrementally. You can’t build a treatment plant and walk away. You can’t fix one leak and leave the rest unaddressed. If you don’t provide enough funding for staffing, training and repairs, the system will not last.

			The crisis is a predictable outcome resulting from conscious choices made by federal officials to underfund critical infrastructure. Imagine that you know that your home needs $1,000 a year in repairs but you budget only $100 a year. When your roof springs a small leak that will cost $800 to repair but you repair only $100 worth, then that water will spread into the ceilings and walls and cause more damage. Over time, the damage will make it cost prohibitive to repair; your home may even become uninhabitable. That is the story of this water crisis — it did not spring up overnight. The crisis is a predictable outcome resulting from conscious choices made by federal officials to underfund critical infrastructure.

			What makes matters worse is that this purposeful, discriminatory underfunding has not applied only to water and sewers. This pattern of discrimination can be found across all programs and services, including housing, education, health services and child and family services. Cat Lake First Nation, Ontario, has just declared a state of emergency over its housing crisis, which, it reports, has led to needless illnesses and deaths. This isn’t the first declaration of emergency related to infrastructure in First Nations communities. Attawapiskat First Nation gained national attention when it declared a state of emergency over lack of housing. Of the sixty-three First Nations in Manitoba, fifty-three are plagued by mould in addition to housing shortages. The mould, water and housing crises are all problems created by the federal government’s chronic discriminatory underfunding — which continues despite the known impact on the health and lifespan of First Nations people.

			Cindy Blackstock took Canada to the Canadian Human Rights Tribunal for discriminating against First Nations children in foster care and their families by knowingly underfunding child and family programs. She won, but the Tribunal has been trying to get the federal government to fully comply with its orders ever since, even though Canada’s own internal documents reveal that the government knows underfunding is a root cause of child apprehension rates in First Nations. Similarly, the chronic lack of funding for housing on reserve has also created a crisis — an issue that auditor generals have raised on many occasion. Federal funding for on-reserve housing does not keep up with population growth, inflation or the actual costs of constructing homes in remote or northern First Nations. As a result, more than 26 percent of all homes on reserve are in need of major repair, some homes are uninhabitable, and thousands of people have sat on waiting lists for homes for decades.

			Federal officials are now using the housing crisis that they created as a reason to not provide water and sewer services. Burrowes told the cbc that the federal government will not connect water and sewer services to homes that are uninhabitable or lack power. Incredibly, the federal government is pointing to the devastating results of discriminatory underfunding in the housing program as a reason to not address the water crisis also created by discriminatory underfunding.

			To make matters worse, although the federal government will be conducting a review of the water issues in Garden Hill First Nation, the homes that currently lack running water and sewer service will be specifically excluded from the review. Government policy decisions are supposed to be evidence based. How can officials address the water crisis if they close their eyes to the full scope of the problem?

			What is needed here is to declare a national state of emergency and establish a tripartite emergency measures team. This issue must be treated like the public health crisis that it is. Because the health that is at risk is that of First Nations people, First Nations have to be at the forefront of emergency planning to address the situation. Every resource should be brought to bear to get running water and sewer service to those First Nations without them, and to ensure safe water for those who have running water. There is no reason why Canada, the provinces and First Nations cannot develop an emergency plan to have this done within eighteen to twenty-four months. If Trudeau can find $7 billion (plus operating and maintenance costs) to buy a pipeline, he can find the same amount to ensure that First Nations have access to clean water and sanitation. This is a basic human right.

			At the same time, it is critically important to address the other policy issue: federal control over First Nations. First Nations jurisdiction to govern themselves must be recognized in a substantive way. Returning lands, waters and resources to First Nations, as well as addressing outstanding treaty obligations, would go a long way to ensuring that First Nations have sustainable governments. Canada needs to get out of the business of governing First Nations. Running that business means skimming funding off the top of monies appropriated for First Nations by Parliament each year in order to fund the thousands of employees who work at Indigenous and Northern Affairs Canada and their communications, security, water, buildings and other infrastructure. There is no reason why funds for First Nations can’t be transferred directly to First Nations to manage their own programs and services — including the funding owed from treaty obligations not yet honoured.

			The water crisis was created by Canada and has been maintained by Canada for decades, with devastating but predictable outcomes. This form of racism has real-life consequences for First Nations. It’s time to make all those land acknowledgements mean something. It’s time to start living by the spirit of the treaties: mutual respect, mutual protection and mutual benefit. It’s time to show a real sign of good faith and end the water crisis on reserves now. It’s a matter of life and death for First Nations.

			Update

			The number of various water advisories in First Nations continues to rise and fall but they have not been fully eradicated. With regards to Garden Hill First Nation in northern Manitoba, as of 2019, there were still 180 homes without running water or indoor plumbing. The federal government promised to do a feasibility study but did not commit to funding.
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			Saskatchewan: The Land of the Living Skies and Lethal Racism14

			It is long past the time for the province of Saskatchewan to take real steps to stem the race-based violence and deaths of First Nations from whose lands and waters every single resident of Saskatchewan benefits.

			Saskatchewan is known as the “land of the living skies” for its breathtakingly colourful northern lights. It is a beautiful Prairie Province, with stunning purple sand beaches and the incredible Sahara-like Athabasca Sand Dunes that stretch for nearly one hundred kilometres. The province also boasts over 100,000 lakes and rivers, making it nearly 12 percent water. The diverse Indigenous Nations that have thrived on these territories since time immemorial have tied their customs, practices and traditions — and even their traditional Indigenous knowledge systems — to the life-giving resources from these rich lands, waters and ecosystems. The very land that has sustained the Nehiyaw, Anishinabe and other First Nations for thousands of years is firmly rooted in their identity as individuals, families and nations. Sadly, Saskatchewan is also well known as one of the most racist provinces in Canada. With colonization and the clearing the plains came brutal acts of genocide, land dispossession and violent racism against First Nations — a legacy that was and continues to be a lethal reality for First Nations on that land.

			Saskatchewan is home to Gerald Stanley, the farmer who shot and killed an unarmed First Nations youth, Colten Boushie, in cold blood in 2016. He was found not guilty by an all-white jury two years later — a result that shocked the country. But it’s not just white farmers killing Indigenous people — 62.5 percent of people who die from police encounters in Saskatchewan were Indigenous, despite being only 11 percent of the population. This should not come as a shock to anyone. It wasn’t that long ago that the 2004 Neil Stonechild inquiry exposed the Saskatchewan police practice known as “Starlight Tours” to the world. Starlight Tours occur when police officers detain Indigenous men, drive them out of the city and leave them stranded and forced to walk home in sub-zero temperatures, which has resulted in several deaths and many injuries. While this racist practice was well known by First Nations, Canada had a hard time accepting the persistence, prevalence and lethal nature of racism in this country. Meanwhile, the rate of missing and murdered Indigenous women and girls continues to climb.

			In 2014, the rcmp released a report on the “known” cases of missing and murdered Indigenous women and girls in Canada, which showed that Indigenous women and girls make up only 2.5 percent of the Canadian population, yet they comprise 16 percent of the murder victims in Canada. However, Saskatchewan had the highest provincial rates — 55 percent of all murdered women were Indigenous. This unique intersection of racism and misogyny creates a situation where sexualized violence is perpetrated against Indigenous women and girls at alarming rates with relative impunity, and in all walks of society. While it is true that domestic violence is part of the issue, many of the murders and acts of sexualized violence were committed by others — doctors, lawyers, teachers, judges, social workers, foster parents and even police officers. Human Rights Watch released a report about police officers in Saskatchewan who commit sexualized violence against Indigenous women and girls in their custody, including sexual harassment, assault, invasive strip searches by male officers and groping.
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			Racialized violence, abuse and neglect of First Nations is so ingrained in Saskatchewan that it is not only reflected in societal attitudes, but those of its governing bodies and agencies. Nowhere are the socioeconomic conditions worse for First Nations than in the sister provinces of Manitoba and Saskatchewan. More than 80 percent of all children in care in Saskatchewan are Indigenous — second only to Manitoba’s 90 percent — primarily due to discriminatory agency practices or conditions of poverty from chronic and discriminatory government underfunding of core social services. Racism has a multiplier effect where not only are Indigenous children wrongly apprehended, but because of that race-based apprehension, they are less likely to get a high school education and more likely to end up in youth corrections. More than two-thirds of all Indigenous people in prison were in the child welfare system. It should be no surprise then that Indigenous foster girls are also over-represented in murdered, missing and sex-trafficked women, as well as those exploited in the child porn industry. Human traffickers know exactly where to get them — foster and group homes.

			These multiple, overlapping crises rooted in racism and violence against Indigenous Peoples is getting worse. The Supreme Court of Canada, the federal Office of the Correctional Investigator, the Auditor General, child welfare advocates and numerous UN human rights bodies, together with countless research findings, commissions, inquiries and coroner’s reports all point to continued failures by federal and provincial governments to take concrete action to stem or reverse these crises. This failure, which is nothing less than colossal in Saskatchewan, sends the very toxic message that Indigenous lives have less value. Despite all the symbolism in a post-trc report, provinces like Saskatchewan have made very few substantive changes that have addressed any of these issues. All the political meetings, negotiation tables and other so-called partnership initiatives haven’t stopped the suffering of the people — instead, conditions are getting worse.

			This is the reason that Idle No More was born. Not only did this organic social movement grow from Indigenous grassroots community members, it was also inspired by federal and provincial government inaction on these social issues and their constant breach of our Aboriginal and treaty rights. Omnibus bills to remove protections for the many lakes and rivers that make up Saskatchewan, together with provincial leases, permits and other authorities for corporations to continue to steal from Indigenous lands helped inspire a Saskatchewan-born, nationwide movement to demand action. Idle No More wasn’t the first public show of protest over racial injustice, and it won’t be the last. First Nations family members of lost loved ones organized the Justice for Our Stolen Children Camp to again raise awareness and demand action. Their message was simple: the gross injustices committed against First Nations peoples because of racism and misogyny — like poverty, homelessness, over-incarceration, over-representation of our children in foster care and missing and murdered Indigenous women and girls — are all getting worse, not better.

			It would appear that Saskatchewan’s premier is wholly detached from the problem. His focus seems to be on maximizing extraction of resources from First Nations lands, ignoring Aboriginal, treaty and lands rights and clearing the legal playing field for more violence. In his recent throne speech, Premier Scott Moe announced that he will pass “trespass” legislation to allow more policing in “rural” areas. His focus is on the property rights of rural farmers without any mention for the safety of rural First Nations communities. We all know what this means. More laws to protect farmers who may hurt or kill other First Nations youth. His plan is eerily similar in nature to the bills proposed in the United States by certain states to protect those (white people) who run over protesters with their cars, for example. Add to Moe’s trespassing legislation the fact that he is planning to arm conservation officers with AR-15-type carbine rifles! The very same conservation officers who have recently been authorized to enter reserves through a mou with the Federation of Sovereign Indigenous Nations.

			There is a political storm brewing in Saskatchewan that further risks the lives of First Nations peoples. Trespass legislation and semi-automatic weapons are the not answer. Land and resource transfers back to First Nations, ending discriminatory practices, implementing treaty rights — all of those would contribute to justice for First Nations. Pumping more weapons into First Nations territory will only lead to more deaths. It is long past the time for the Province of Saskatchewan to take real steps to stem the race-based violence and deaths of First Nations, from whose lands and waters every single resident of Saskatchewan benefits.

			Update

			The Province of Saskatchewan passed controversial trespass legislation that seems to suggest that people can protect their property at any cost — even lethal force. The Federation of Sovereign Indigenous Nations argues that this law is unconstitutional as it violates treaty rights and, as of 2019, were considering legal action to challenge it.
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			Justice for Our Stolen Children Camp15

			The high level of impunity for lethal race-based violence against Indigenous Peoples serves only to reinforce the racist idea that Indigenous lives don’t matter. Without intervention from federal, provincial and municipal governments, agencies and the justice system to hold these people to account, our people will continue to be at risk.

			The violent deaths of Colten Boushie in Saskatchewan and Tina Fontaine in Manitoba hit their families, communities and First Nations hard. These were youths who had their whole lives ahead of them. The fact that deep-seated institutional and societal racism and violence against Indigenous Peoples is what led to their deaths is a glaring injustice that we have seen happen many times over to our people. But the other glaring injustice is how institutional and societal racism and violence allows the killers of our people to walk free. The high level of impunity for lethal race-based violence against Indigenous Peoples serves only to reinforce the racist idea that Indigenous lives don’t matter. Without intervention from federal, provincial and municipal governments, agencies and the justice system to hold these people to account, our people will continue to be at risk.

			Canada’s failure to act on this crisis means that First Nations must continue to take action themselves to stand against these injustices that are killing our people. At a time when our hearts were collectively breaking over the not-guilty verdicts in the Gerald Stanley murder trial of Colten Boushie and the Raymond Cormier murder trial of Tina Fontaine, First Nations members from Saskatchewan got together and created the Justice for Our Stolen Children Camp. On February 28, 2018, they raised a traditional teepee and lit a sacred fire in Treaty 4 territory at Wascana Park, just across from the Saskatchewan Legislative Building. These grassroots community members used their most powerful tool to bring attention to this crisis — their voices and their traditions.

			But the teepee and the sacred fire not only attracted media attention for our issues, it also turned into something special. This camp became a gathering place for those who had lost children to violence, foster care and the justice system. Mothers, fathers, aunties and cousins with broken hearts came to the camp to share their stories, release their emotions and start their healing journeys. Far from creating any safety risk to the public, this camp offered hope, comfort, solidarity, a sense of collectiveness and empowerment. The longer the camp remained at Wascana Park, the more the media took notice and started to highlight the many injustices faced by First Nations. The core message from the camp was that we need justice specifically for Indigenous youth in the wake of the Stanley and Cormier not-guilty verdicts, along with justice for the many Indigenous children stolen from our communities by child welfare agencies, the justice system and societal violence.

			For many months, it may have appeared to outsiders that the campers were alone and that their camp would eventually fade from attention. They occupied the area peacefully for four months, supported by donations from First Nations and allies. It wasn’t until the Province of Saskatchewan thought the camp would interfere with its planned location for a Canada Day beer garden that they took legal action. On June 5, the camp was issued an eviction order. Ten days later, the Regina Police Service began their eviction procedures by removing the tents. On June 17, the teepee was taken down and on June 18, six of the campers were arrested and removed from the area, though charges were never laid. Many of us watched with anger as the Province carried out this heavy-handed action, trampling over the wounded hearts of those who have found some temporary peace at the camp — all for the sake of a beer garden.

			But if there is one lesson from our Elders that we have to remember, it is that we can never give up hope. Our ancestors died protecting the rights of future generations not yet born. We inherited the obligation to face each barrier put in front of us by colonial powers, with the same commitment to overcoming. So, on June 21, National Indigenous Peoples Day, when we saw videos of the campers returning to Wascana Park, re-erecting the teepee and joining together in a round dance, our collective hearts were lifted again — this time with a renewed sense of resistance and empowerment. On June 23, a second teepee was erected. Others joined in solidarity after that until there were many teepees side by side. People made donations of cash, food and water to support the campers, and the healing continued. We owe so much to the spirit and determination of those who have stayed at the camp for so long. Their commitment is why we are still talking about justice for our stolen children.

			There is a real and growing crisis in Saskatchewan that demands an emergency, crisis-level joint response by federal, provincial and First Nations governments, experts and advocates. It doesn’t matter what the federal or provincial governments say they have done, what programs they have funded or who they talk to at various discussion tables. What matters is that what they have done to date has not worked and the crisis continues to get worse. A radical shift from the status quo is required to save the lives of our children. We can’t make them wait a whole childhood for the slow, drawn-out process of policy change. Our children are dying. The statistics present a dire picture for their life chances if we don’t change this now.

			Child Welfare

			In Canada, Indigenous people make up 5 percent of the total population and Indigenous youth make up 7 percent of the youth population. Yet, Indigenous children make up 48 percent of all children in foster care — a number that is three times higher than it was during the height of residential schools. In Saskatchewan alone, over 70 percent of children in provincial care are Indigenous, and that number continues to increase. We know that less than half of those children will graduate from high school and are more likely to end up in youth incarceration. The statistics also show that that Indigenous girls in foster care are four times more likely to be sexually abused, more likely to be targeted for human sex trafficking and are over-represented among murdered and missing Indigenous girls. The theft of our children into foster care does not just impact the children. Indigenous mothers who lose their children to foster care are more likely to die from heart disease and suicide.
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			The Justice System

			Canada has had the lowest crime rate since 1969, with a reduction of 34 percent since 1998. Yet Indigenous Peoples make up more than 26 percent of those in federal prisons, with Indigenous women comprising 34 percent. Saskatchewan’s numbers are frightening. Over 76 percent of admissions to Saskatchewan prisons are Indigenous — the highest rates in Canada. Nationally, 41 percent of youth in corrections are Indigenous, with 51 percent being Indigenous girls. In Saskatchewan youth corrections, 92 percent of boys are Indigenous and 98 percent of girls are Indigenous. They have the highest youth incarceration rates in the entire country. More than a fifth of Indigenous prisoners were in residential schools and two-thirds were in the child welfare system. It is important to remember that Indigenous people represent one-third of all suicides in prison and more than half of those who suffer in solitary confinement or segregation.

			State and Societal Violence

			In 1996, the report of the Royal Commission on Aboriginal Peoples noted that racism is rampant within the criminal justice system from police forces to the courts. Saskatchewan policing in particular has a long, violent history of racism against Indigenous Peoples. In 2004, the Saskatchewan Commission on First Nations and Métis Peoples and Justice Reform found that racism in policing was a “major obstacle” in relations with First Nations. The well-known police practice of Starlight Tours doesn’t seem to have ended with the Neil Stonechild inquiry. Indigenous women often face sexualized violence — including at the hands of police. The 2017 Human Rights Watch report documented instances of excessive use of force, abusive strip searches and other forms of sexual harassment against Indigenous women. The statistics also show that Saskatchewan has the highest rate of police-involved deaths (beatings, chokings, shootings) of Indigenous people (62.5 percent).

			The 2014 rcmp report into missing and murdered Indigenous women and girls showed that, nationally, Indigenous women and girls make up 16 percent of those murdered, but in Saskatchewan that number jumps to 55 percent. Societal violence comes from the people least suspected: priests, farmers, police, corrections officers, doctors, lawyers, judges, social workers, teachers and foster parents. Very few of those who sexually violate or murder Indigenous women and girls are serial killers. The statistics also show they are less likely to be murdered by a spouse than Canadian women. The high level of impunity (or non-conviction) for those perpetrators in society who continue to commit violence against Indigenous Peoples is exacerbated by the many reports that document police failing to protect Indigenous people or properly investigate their cases.

			We have a real crisis in Saskatchewan. What has been done isn’t working. We need a new approach — one that is led by First Nations and their experts and advocates. We owe a huge debt of gratitude to the campers at the Justice for Our Stolen Children Camp who have sacrificed their time and energy and risked police arrest and jail to keep a light on this crisis. We cannot lose any more of our children and we must bring the rest of our children — those in foster care, corrections, trapped by human traffickers or missing — back home. Bring our children home.

			In memory of all those precious lives lost — sadly, there are too many to name — including Neil Stonechild, Leo Lachance, William Kakakaway, Leonard Paul John, Colten Boushie, Nadine Machiskinic, Shelley Napope, Melanie Dawn Geddes, Amber Redman, Danita Bigeagle, Haven Dubois, Brandon-Bee Ironchild and Evander Lee Daniels.

			Update

			A court order has forced the Justice for Our Stolen Children Camp to come down. The Province promised that they would continue discussions with the Federation of Sovereign Indigenous Nations and tribal councils to address the concerns of the protestors related to First Nations children in foster care. However, little action has been taken and, as of May 2020, the number of Indigenous children in care has risen to 86 percent, with no end to the increase in sight.
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			How Canada Turned a Blind Eye to the Suicide Crises in First Nations16

			Canada needs a multi-jurisdictional emergency management team to help Indigenous communities in crisis.

			In February 1992, six Innu children were killed in a house fire in Davis Inlet, Newfoundland and Labrador. One year later, in January 1993, six Innu children there were caught sniffing gasoline on camera, yelling that they wanted to die. This captured the media’s attention for several weeks until it eventually faded. By then, the media had shifted its focus to the results of an inquest stemming from a suicide crisis in Elsipogtog First Nation, a Mi’kmaw First Nation in New Brunswick that had seven suicides and seventy-five suicide attempts in 1992.

			A special report on suicide in First Nations communities was released by the Royal Commission on Aboriginal Peoples in 1995. The report documented suicide rates for First Nations that were three to four times the national average. It also demonstrated that the socioeconomic root causes included poverty, lack of housing, inadequate water and sewer services, families torn apart by residential schools and poor health care. The report recommended that the federal government implement a national strategy to address the crisis. That plan was never implemented.

			It was therefore no surprise when another house fire in Sheshatshiu, Newfoundland and Labrador, killed two Innu adults and three children in November 2000. When reports of a subsequent suicide pact made by Innu children hit the media, the federal government took thirty-seven children out of the community for gasoline-sniffing treatment. The solution to suicide and gas sniffing was thought to be relocation. So, the community was relocated in 2002. Yet, in 2005, the suicide rates for the Innu youth were still seventeen times those of the rest of the province. As always, the media and corresponding government attention faded away, and so the circle of crisis and neglect repeats itself generation after generation.

			Fast forward to April 2016, and Attawapiskat First Nation in Ontario declared a state of emergency after seeing eleven suicide attempts in one weekend. This was on top of the one hundred suicide attempts made in the previous year alone. Attawapiskat is the same First Nation that declared a state of emergency in 2011 for its lack of housing.

			So far, all levels of government and the afn have reacted in the same non-committal way. The Premier of Ontario has expressed “concern.” The Minister of Indigenous and Northern Affairs has promised to visit the First Nation “if invited.” The afn expressed “gratitude” to both governments for their support. Prime Minister Justin Trudeau even tweeted about the situation, calling it “heartbreaking,” but promised “continued work” to improve living conditions for all Indigenous Peoples. Members of Parliament held an emergency debate on the situation this week.

			Sadly, we’ve heard this all before.

			After the Innu and Mi’kmaw crises in the 1990s, Eskasoni First Nation in Nova Scotia got media attention in 2009 for its suicide crisis, which saw the suicides of four young people within a five-week period. Mathias Colomb Cree Nation in Manitoba made a plea to the federal government for help in 2009 when three children were lost to suicide. Its pleas went largely unanswered. So, in 2013 it turned to the UN for help when its suicide rate increased to one every six weeks. Mackwacis, a First Nation in Alberta, hit the headlines when it suffered forty suicides in 2013 alone. But they were not the only ones, as suicide was the number one cause of premature death for First Nations peoples in all of Alberta. That same year, Neskantaga First Nation in Ontario declared a state of emergency after six suicides. In 2016, Cross Lake First Nation in Manitoba and Keeseekoose, Cote and The Key First Nations in Saskatchewan all declared suicide crises.

			There is one First Nation in Ontario that has been particularly devastated by multiple overlapping crises for decades. Pikangikum has a suicide rate that is twenty times the national rate in Canada. Over the last twenty years, it has had the highest suicide rate in the world, losing nearly one hundred of its family members. It had declared a state of emergency in 2011, as 80 percent of Pikangikum homes had no sewers or running water, and the basic necessities of life were missing. As with the Mi’kmaw in New Brunswick and the Innu in Quebec, an inquest was also held in Pikangikum, looking into the sixteen suicides of children between the ages of 10 and 19 from 2006 to 2008. The coroner’s report highlighted the lethal impact of racism, colonialism and the dark legacy from residential schools. It concluded “[this is] not a story of capitulation to death, but rather, a story of stamina, endurance, tolerance, and resiliency stretched beyond human limits until finally, they simply could take no more.”

			Canada can’t claim that it didn’t know there were widespread suicide crises in First Nations. There have been numerous justice inquiries, royal commissions, inquests, coroner’s reports, studies and research projects done on First Nations suicides. These reports have all identified the same root causes as the coroner’s report on Pikangikum. It is also important to highlight the fact that Canada bears responsibility for these crises through the theft of Indigenous lands and resources, the failure to implement Aboriginal and treaty rights and the ongoing impacts of discriminatory laws and policies. Overt and systemic racism by state actors (police, teachers, health care providers, government officials) and society in general have led to high rates of violence against Indigenous Peoples and a loss of self-worth and hope for the future. The very same root causes of suicide are behind the crisis of missing and murdered Indigenous women and girls, the over-incarceration of Indigenous Peoples in prison and the overrepresentation of Indigenous kids in foster care.

			The trc report highlighted the intergenerational trauma caused by Canada’s Indian policy of assimilation and decades of racism, violence, discrimination and neglect. Canada’s policies were described as physical, biological and cultural genocide. Canada’s brutal history of violence against Indigenous Peoples has had a lasting impact on Indigenous Peoples. Indian policy — which included scalping bounties on Indigenous Peoples, forced sterilization of Indigenous women, rape, torture and murder of children in residential schools and many deaths in police custody — was and is lethal. The fact that we have a crisis of thousands of murdered and missing Indigenous women and girls in a country like Canada suggests that state-based racism, violence and neglect continue today.

			Canada not only knows the causes of First Nations suicides, but the many reports also contain the same recommendations over and over on how to address the crisis in the short and long terms. These solutions focus on both emergency and long-term plans designed and led by First Nations. Getting to the root cause means crisis services and increased resources to address all the socioeconomic issues set within a deliberate cultural framework — a framework that builds ongoing support for the self-determination of First Nations.

			Clearly, the most significant barrier is lack of political will to take action. It is a conscious choice made by each successive government to turn a blind eye to the suffering and premature deaths of Indigenous children. What is urgently needed is the creation of an emergency management operation — a team including federal, provincial, territorial and First Nations governments and experts — to address the numerous crises in many First Nations. Canada needs to mobilize all the time, resources and people required to bring clean water, sanitation, housing, food, health and social supports immediately. If Canada can use its massive wealth to help other countries, it can use this wealth to help First Nations — especially since all of Canada’s wealth comes from Indigenous lands and resources.

			Unfortunately, if Budget 2016 is any indication of the government’s will to act, we are in trouble. The budget does not address funding inequities in essential social services, nor does it provide nearly enough to address the lack of clean water, housing or suicide prevention programs. Talk of a renewed relationship with First Nations and implementation of the trc recommendations (which include dealing with social services) is clearly just talk. Zero funds were allocated to these promises.
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			Some commentators, like former Prime Minister Jean Chrétien (author of the 1969 White Paper proposing the elimination of reserves and treaty rights), suggest First Nations like Attawapiskat should simply move to escape the crisis. This is a self-serving suggestion. Relocations have always been about Canada trying to access Indigenous lands and resources. Relocations have never benefited First Nations, because the problem has never been location. When the Innu were relocated, all the problems followed them to the new community, including suicide attempts. The Royal Commission on Aboriginal Peoples detailed the devastating impact of past relocations on First Nations, noting that “the profound cultural loss triggered by relocation leads to stress and despair.” It said a community should be counselled to move only for “very good reasons and in exceptional circumstances”; it should be a completely voluntary decision and should be accompanied by a great deal of advance planning.

			While there are many emergency actions that must be put in place in the short term to address the suicides, the long-term solutions must include the return of lands and resources, the recognition of Indigenous autonomy and the respect and implementation of Aboriginal and treaty rights. Nothing less will save our children from premature deaths.
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			Don’t Forget the Racist Canadians Behind the Racist Systems17

			Justin Trudeau’s use of blackface shows racism isn’t just institutional. It’s also individual. Human beings have also perpetuated anti-Indigenous racism.

			With the publication of photos and video showing Justin Trudeau in blackface, his personal racism was there for the world to see — something that rightly causes many Canadians a great deal of discomfort. It might be more palatable to point to racist laws and policies as the core of the problem, but the Liberal leader’s past actions remind us of an uneasy truth: racism is perpetuated by individual human beings working within and upholding systems, human beings making decisions to act in a racist manner. This is hard to discuss and confront as a society, but we must. Every segment in society has had a hand in killing Indigenous Peoples — from colonial governments offering scalping bounties to settlers for Native scalps, to those who operated residential schools, to those who apprehend Indigenous children into foster care today. Governments create the conditions of life that lead to the premature deaths of Indigenous Peoples. Yet, there are many in society killing Indigenous people today and they include police officers, corrections officers, doctors and average Canadians.

			Some of the most comprehensive public inquiries and commissions in Canadian history, such as the 1996 Royal Commission on Aboriginal Peoples, the 2015 Truth and Reconciliation Commission on the residential school system and the 2019 National Inquiry into mmiwg, have pointed to a deep-seated racism and hatred towards Indigenous Peoples in Canada. This racism is both systemic and personal.

			For example, the Indian Act was enacted by a majority of mps back in 1876. It has discriminated against First Nations women on the basis of race and sex ever since. Those parliamentarians chose to support legislation based on their own racist and sexist views about First Nations women. The unchecked racist and sexist views of individuals in government are drawn from the larger society, but also copied and mirrored back to society. That is why First Nations women and girls are the number one target of human traffickers. That is why there are thousands of missing and murdered Indigenous women and girls. That is why police agencies have often acted, if at all, with disdain and neglect in investigating these cases.

			Despite the many human rights laws and protections on the books in Canada, it is the choices, couched in deep-seated racism, made by government officials, those working at governments agencies and individuals in society that have continued to perpetuate grave acts of violence against Indigenous Peoples. The Indian Act authorized the federal government to create residential schools for First Nations children. However, it was the individual teachers, priests, nuns and others in positions of power in those schools whose deeply racist and sexist views formed their justifications for carrying out the horrific acts of sexualized violence and torture committed in those schools.

			Racism in the justice system is the root cause of wrongful prosecutions and the over-representation of Indigenous Peoples in prison today. In 1989, the report of the Royal Commission on the Donald Marshall, Jr., Prosecution found that the wrongful arrest, prosecution and imprisonment of this Mi’kmaw man was the result of a justice system failing him at every turn because he was Indigenous. Only a decade later, the report of the Aboriginal Justice Inquiry of Manitoba considered the abduction, sexual assault and murder of Cree woman Helen Betty Osborne and the police shooting and killing of unarmed Indigenous man J.J. Harper. The report found once again that the justice system had failed Indigenous Peoples on a “massive scale,” citing racism and sexism as the root cause of violence. But, ultimately, it is the racist and sexist beliefs of individual police, judges and corrections officials that allow this broken system to flourish.

			Individual racism is overt and carried out by police because they believe they can do it. It is also why, in addition to sexual assaults, Indigenous people suffer the highest rates of police-involved deaths in the country. Racism results in Indigenous people, especially Indigenous women and girls, as being considered expendable, exploitable and unworthy. Ontario’s Ipperwash Inquiry in 2007 on the shooting death of an unarmed Indigenous man, Dudley George, found the Ontario Provincial Police were infected with “widespread racism” against Indigenous Peoples, countering the myth of “a few bad apples.”

			The suffering and death associated with racism against Indigenous Peoples is so normalized, it hasn’t generated the same type of outrage as Trudeau in blackface. How will we confront the ongoing genocide against Indigenous Peoples generally and against Indigenous women and girls specifically? What is required is a transformation of laws, policies and economic systems and, equally as important, a weeding out of racist cops, politicians, judges, doctors, teachers and social workers.

			This isn’t about a Liberal, Conservative, ndp, Green or another political persuasion. All levels of government and all political parties contribute to and maintain racism and genocide against Indigenous Peoples. All political parties have failed to treat the National Inquiry into mmiwg’s finding of genocide as a national public safety crisis and all have failed to make it a platform priority. Not only is this an epic failure on the part of our political parties, but it is exactly how racism is allowed to continue unabated. The only hope we have of ending racism is to make it as visible as Trudeau’s blackface and take the radical steps needed to undo the entire system that allows individuals to get away with it.

			Update

			Child welfare rates and incarceration rates continue to climb. For example, in Saskatchewan the proportion of Indigenous children in foster care has risen to 86 percent, up from 75 percent in 2018. That province has also seen the number of Indigenous people in federal prisons increase 43.4 percent in the last decade, while the number of non-Indigenous inmates has decreased by 13.7 percent.
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			The Ongoing Legacies of Canadian Genocide18

			There is no way for Indigenous Peoples to “get over” the past so long as modern policies are based on the same racist underpinnings and have the same destructive results.

			The question of whether the horrors committed upon Indigenous Peoples by colonial and then Canadian officials can be called genocide often attracts a great deal of controversy. Most Canadians cling to the notion that genocide means something that happens to other people, in other, faraway countries. It’s often misunderstood that genocide only occurs when millions of people belonging to a specific ethnic group are murdered in a short space of time — as in the case of the Holocaust. It is far more difficult to accept that one’s own ancestors participated in the genocide of Indigenous Peoples right here at home. But make no mistake, what happened to Indigenous Peoples in Canada fits every category of genocide. Today, modern policies of racism pick up where genocidal policies left off — and it’s killing our people.

			Genocidal acts around the world have been responsible for the deaths of millions. These are different from the deaths caused by wars because of the targeted nature of the killing. People are singled out for death or abusive treatment because they belong to a specific national, ethnic, racial or religious group. There is no numerical threshold that must be reached to “qualify” as genocide, nor must the entire group be targeted. Millions of Jewish people were targeted and murdered in 1940s during the Second World War by the German Nazis. The Rwandan genocide resulted in the brutal deaths of an estimated 800,000 people in 1994. A year later, the Srebrenica genocide resulted in the murder of approximately eight thousand men and women. What is common in all three examples is the attempt to destroy (in whole or in part) the specific groups.

			After the mass murders of Jewish people during the Second World War, the UN passed the Convention on the Prevention and Punishment of the Crime of Genocide in 1948. Canada signed on to the Convention in 1949 and formally ratified it in 1952. Article II defines genocide as the intention to destroy, “in whole or in part, a national, ethnical, racial or religious group,” by killing members of the group, causing bodily or mental harm, causing serious mental or physical harm to bring about physical destruction, preventing births and/or forced transfer of children out of the group.

			It doesn’t matter whether the people committing genocidal acts were following constitutional rules or were public officials or private individuals. They can still be convicted of genocide whether they committed or attempted to commit the acts, conspired with or incited others to do so, or were merely complicit in genocide. Where the greatest controversy seems to lie is in the necessity to prove intention. Many argue that the proof of genocide is in the result, not the intention. With regards to proof, the genocide of Indigenous Peoples in North America is one of the longest lasting and most devastating genocidal acts in human history. Yet, even the Canadian Museum for Human Rights refuses to recognize it.

			A Short History of the “Indian Problem”

			Throughout Canada’s history, the policy objective has always been to eliminate the “Indian problem.” That included policies that killed Indian children — the residential schools. Even if one could believe former Aboriginal Affairs Minister John Duncan’s claim that what happened in residential schools was simply a well-intended education policy gone wrong, the Department of Indian Affairs’ response to the many deaths of Indigenous children in those schools paints a far more sinister picture. As Duncan Campbell Scott, the Deputy Superintendent, wrote in 1918:

			Indian children … die at a much higher rate [in residential schools] than in their villages. But this alone does not justify a change in the policy of this Department, which is geared towards a final solution of our Indian problem.

			The abuse, neglect, torture, medical experimentation, rape, beating and murder of Indigenous children in residential schools speaks of something far more evil than an education system designed to simply assimilate Indians. The trc explained that Canada’s Indian policy was designed to eliminate Indigenous Peoples as “distinct legal, social, cultural, religious and racial entities.” After years of extensive research and interviews with residential school survivors, the trc concluded that Canada had, in fact, engaged in cultural, physical and biological genocide against Indigenous Peoples. Chief Justice Beverly McLachlin of the Supreme Court of Canada (one of the most conservative institutions in this country) called residential schools a form of “cultural genocide” and one of the worst stains on Canada’s human rights record. Even former Prime Minister Paul Martin called residential schools a form of cultural genocide. But this is not the end of the debate.

			Canada’s Own Final Solution

			Most Canadians don’t know about the politics behind the international movement to outlaw genocide or the actions taken by Canada to prevent Indigenous Peoples from ever bringing a claim of genocide against Canada. “Cultural genocide” was specifically left out of the UN Convention due to the vigorous opposition of Canada, the United States and the United Kingdom. Canada also refused to implement the Convention into domestic law through legislation, as was expected by all parties. Some experts argue that Canada’s attempt to circumvent international law by keeping it outside of domestic law is eerily similar to Nazi leadership’s arguments that Germany never accept international law in Germany. Even the act of making Indigenous Peoples “citizens” has been described as an attempt to prevent them from bringing a claim of genocide against Canada as identifiable “groups.”

			The totality of colonial and Canadian laws and policies has resulted in the deaths of as many as two million Indigenous people. Yet, in 2009, then Prime Minister Stephen Harper told the world that there is “no history of colonialism” in Canada. When such high-ranking officials offer nothing but complete denial of the collective suffering of Indigenous Peoples at the hands of both colonial and Canadian governments, it doesn’t offer much hope for change.

			It’s time that all Canadians knew the facts about Canada’s genocidal acts against Indigenous Peoples.

			Killing of Members of the Group

			•	Scalping bounties were paid for each Mi’kmaw man, woman and child

			•	Smallpox blankets were provided to Indigenous Peoples to spread lethal diseases

			•	Indigenous children were deliberately infected with diseases in residential schools

			•	Indigenous people are disproportionately the victims of police-involved deaths

			Serious Bodily and Mental Harm

			•	Rape, sodomy, torture, solitary confinement, electric chairs and assaults were perpetuated against Indigenous children in residential schools, Indian hospitals and mental institutions

			•	Thousands of children were removed from Indigenous families and placed into white families

			•	Indigenous women and girls were forcefully sterilized so they could not bear children

			•	Indigenous people faced physical and sexual abuse by foster parents, teachers, doctors and police and corrections officers

			Inflicting Conditions of Life Meant to Bring about Physical Destruction

			•	Indigenous children in residential schools faced starvation that led to their deaths

			•	Indigenous children were beaten, tortured and abused, which led to their deaths

			•	The government failed to provide enough food or health care to Indigenous people legally trapped on reserves or in residential schools

			•	The government purposefully chronically underfunded food, water, housing, education and health care

			Imposing Measures to Prevent Births

			•	Indigenous women and girls were forcefully sterilized so they could not bear children

			•	Indigenous girls were subjected to forced abortions in residential schools

			 Forced Transfer of Children Out of the Group

			•	Indigenous children were stolen from families and forced into residential schools, some never seen alive again

			•	Thousands of Indigenous children were stolen to be adopted into white families

			In Our Time

			So why is it so important to understand the history of genocide in Canada? Because it’s not history. Today’s laws, policies and actions have proven to be just as racist and deadly for Indigenous Peoples as the genocidal acts of the past. What used to be the theft of children into residential schools is now the theft of children into provincial foster care. What used to be scalping bounties are now Starlight Tours and deaths in police custody. There is no way for Indigenous Peoples to “get over” the past so long as modern policies are based on the same racist underpinnings and have the same destructive results. Racism for Indigenous Peoples in Canada is not just about enduring stereotypical insults and name-calling, being turned away for employment or being vilified in the media by government officials — racism is killing our people.

			A 2015 Statistics Canada report showed that First Nations adults die from avoidable causes at more than twice the national average. They defined the term “avoidable” as implicating public health policies and the provision of timely and adequate health care. Examples include Brody Meekis, who died of treatable strep throat, or Brian Sinclair, a disabled man, who waited thirty-four hours in an emergency room until he died of a treatable bladder infection. Other socioeconomic variables such as education were, not surprisingly, found to have a major impact on reducing avoidable deaths. This report supports earlier studies that have linked the chronic underfunding of essential human services like water, sanitation, housing, education and health care with the premature deaths of First Nations peoples, who face avoidable deaths at a rate of seven to twenty years earlier than Canadians. We know from numerous Auditor General of Canada reports that the primary difference between First Nations social programs and those in the rest of Canada is discriminatory underfunding.

			Even federal government reports admit that the primary reason for the thirty to forty thousand Indigenous kids in care is the underfunding of child and family services in First Nations. The over-representation of Indigenous Peoples in prisons has also been called a national emergency and is directly tied to what the Office of Correctional Investigator has called “discriminatory laws and policies.” The Supreme Court of Canada has also intervened on the over-imprisonment of Indigenous Peoples. But overincarceration continues. Federal and provincial governments have refused to acknowledge that we have a real racism problem in Canada despite pleas from First Nations and many interventions from the UN. The historic Idle No More movement was not enough to make government officials take any action — except to put us all under surveillance and label us as terrorists. Lack of concern for the lives of Indigenous Peoples is a current reality. When former Prime Minister Harper was confronted by growing public concern, demands by First Nations for an inquiry and several UN reports condemning Canada’s refusal to act on missing and murdered Indigenous women and girls, his response was “it’s not high on our radar to be honest.”

			Canada has long known what the problem is but has failed to take action. The current Liberal government has promised a new way forward with Indigenous Peoples, which includes a nation-to-nation relationship and the implementation of undrip. It has also promised to implement the trc recommendations, which include a National Inquiry into mmiwg. While we welcome these encouraging promises, we cannot forget that every successive government since contact has had a hand in the genocide of Indigenous Peoples. We’ve heard many lofty promises before.

			What’s to Be Done?

			We cannot sit back and wait to see whether Prime Minister Justin Trudeau will eventually make good on his promises (and, as shown in section one, he hasn’t kept his promises). We have to set the agenda and keep pressure on the government to take action. The lives of Indigenous Peoples depend on it. We need an emergency action plan to address the devastating outcomes of genocidal policies on the safety, health, education, housing, water, food, and children and families of Indigenous Peoples. These essential human services must be funded on a needs-based formula, not on provincial comparisons. Trying to address the “gap” is folly given the cumulative destructive nature of chronic underfunding and our unique rights.
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			However, nothing will change unless Canada addresses the root causes of our poverty and recognizes our ownership and jurisdiction over our lands and peoples. If we are ever going to get to a place where Indigenous Peoples can feel safe and secure in their own territories, we have to move beyond expressing shock, denial and debate over the term “genocide.” We have to address the lethal origins of these modern racist policies. A full-scale, comprehensive review of all federal and provincial laws and policies is needed to ensure compliance with human rights laws, constitutionally protected Aboriginal and treaty rights and international laws like undrip. There is room enough for all of us to live in Canada, share the wealth and responsibility for protecting the lands and waters that sustain us and make a good life for our families, communities and nations. We have the collective power to end genocide against Indigenous Peoples and restore justice in Canada — our very lives depend on it.

			Update

			On June 3, 2019, the National Inquiry into mmiwg released its final report, finding Canada guilty of both historic and ongoing genocide. They found that all levels of government had shown a manifest pattern of intention to destroy Indigenous Peoples and that many of the laws, policies, practices, actions and omissions were targeted at Indigenous women, which has resulted in their high rates of abuse, exploitation, incarceration, disappearance and murder. Canada is guilty of genocide in all of its recognized forms.

			Sources
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			Avoidable Mortality among First Nations Adults in Canada: A Cohort Analysis, by Jungwee Park, Michael Tjepkema, et al., Statistics Canada. url: www150.statcan.gc.ca/n1/pub/82-003-x/2015008/article/14216-eng.htm

			Report of the Royal Commission on Aboriginal Peoples, rcap, October 1966. url: bac-lac.gc.ca/eng/discover/aboriginal-heritage/royal-commission-aboriginal-peoples/Pages/final-report.aspx
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			Sexualized Genocide19

			Only when we get to the root of Canada’s racist and sexist foundation can we start to build a new Canada — one that doesn’t include the sexualized violence against Indigenous women and girls.

			Many Canadians wonder how the phenomenon of missing and murdered Indigenous women and girls could have ever happened in a country known to be the world’s nicest kid in the sandbox. After all, Canada apologized for residential schools, it included Indigenous dancers at the opening of the Olympics and it hosts big celebrations each year for National Aboriginal Day. We even have a Prime Minister who claims to be a feminist and sports a Haida tattoo.

			Sadly, Canada’s mmiwg crisis should be no surprise to any of us. Since contact, settlers and government officials have stolen Indigenous lands and repeatedly raped our women. These same governments have continuously educated Canadian society to view Indigenous Peoples as less than human — that is, as savages who don’t deserve basic human rights. This is how genocide — physical, biological and cultural — has been able to take place with little intervention by anyone in Canadian society, including law enforcement. Not only was it inevitable, but the phenomenon of missing and murdered Indigenous women and girls is one of Canada’s own making.

			From the beginning, Canada’s “Indian policy” had two objectives: obtain Indigenous lands and resources and reduce financial obligations to Indigenous Nations acquired through treaties. Despite the signing of treaties to share the lands and live in peace, the focus of early settler governments was to initially assimilate and eventually eliminate Indigenous Peoples. It was during these early settlement days when being both Indigenous and a woman first became a “high-risk lifestyle.” Nothing has changed.

			In the 1700s, scalping bounties were placed on our women’s heads, resulting in the deaths of thousands. The Indian Act of 1876 specifically targeted the removal of Indigenous women from their nations. The result was tens of thousands of Indigenous women and their descendants losing their legal status as “Indians” and being forced to live away from their nations. Those who survived have been continuously subjected to other forms of targeted genocide, including the theft of their children by residential schools, the adoption of their children into white families and forced sterilization. Perhaps the greatest killer of our women and girls has been sexualized violence. The repeated use of food rations to extort sex is just one horrific example that occurred during the early years of reserves. Canada’s police forces also removed children from Indigenous women and forced them back into residential schools where they were often sexually abused and tortured. Some died. These early acts of sexualized violence helped to normalize the crisis as part of colonial relations with Indigenous women.

			
				
					[image: ]
				

			

			If you speak to Indigenous women today, they will tell you that the crisis is far from over. The Indian Act still discriminates against Indigenous women and their descendants and even those who have gained status or membership have not been compensated. Indigenous women suffer far greater rates of heart disease and stroke, they have higher rates of suicide attempts, they disproportionately live in poverty as single parents, their over-incarceration rates have increased by 90 percent in the last decade and 48 percent of all children in foster care in Canada are Indigenous. With this list of harrowing statistics, is it any wonder that thousands of our sisters are missing or murdered?

			When Stephen Harper said that missing and murdered Indigenous women and girls was not “high on our radar,” he confirmed just how ingrained the degree of sexism and racism is within Canada’s government and society. The fact that many Indigenous women and girls don’t trust police because “they either rape you or arrest you” really says it all. Ending this crisis will take far more than an inquiry, cultural awareness training in police forces or tougher legislation for criminals. Only when we get to the root of Canada’s racist and sexist foundation can we start to build a new Canada — one that doesn’t include the sexualized violence against Indigenous women and girls. Thankfully, many of our sisters and brothers are on board and doing good work that will get us there. But we need to keep moving, because we can’t afford to lose one more girl or woman.

			Update

			When the Liberals defeated the Conservatives in 2015, the new government created the National Inquiry into mmiwg, which subsequently found all governments in Canada guilty of historic and ongoing genocide that targeted Indigenous women and girls. It is important to note that the UN Human Rights Council also found Canada guilty of sex discrimination against Sharon McIvor and called on Canada to make reparations to those impacted by its discrimination. Canada responded by amending the Indian Act and specifically preventing Indian women from seeking compensation.
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			Corporate Conquistadors Rape Indigenous Lands and Bodies20

			While some consider the extraction of natural resources from Indigenous lands as analogous to the rape of women, sadly the reality is that the extraction of natural resources from Indigenous lands does in fact include the rape of Indigenous women and girls.

			Recently, kwg Resources Incorporated, a Canadian mining company, posted a video online using women dressed in bikinis to promote the mining of chromite on Indigenous lands in northern Ontario, known as the “Ring of Fire.” That’s the name given to the mineral-rich area of the James Bay by the President of Noront Resources. kwg President Frank Smeenk defended his company’s actions, saying “sex sells.” Perhaps this was the most honest statement to ever come from those in the industry. Mining is about exploitation — not just of the minerals in the ground, but of women as well.

			For decades, the primary focus of anti-mining, logging and oil and gas activists has been the environmental destruction left behind by the extractive industry. It is also a fact that Indigenous Peoples worldwide are disproportionately impacted by environmental destruction in their territories caused by these companies with the approval of state governments. Environmental racism has put all the profits in the hands of corporations at the expense of the health of peoples, plants and animals.

			What is less known by the general public are the very unique traumas experienced by Indigenous women when corporations invade their lands and their bodies. Indigenous women and girls experience higher rates of sexualized violence from the frontline workers and security forces hired by national and transnational corporations seeking to exploit the natural resources on Indigenous lands. Many state governments have allowed these violent crimes against Indigenous women and girls to occur for decades without taking any substantive steps to hold these corporations accountable. This has resulted in massive human rights violations that are often ignored, denied, covered up by out-of-court settlements or re-routed to confidential alternative dispute processes. The general public is kept in the dark about what these corporations are doing in the name of profit. What is happening is shocking, but gets very little media attention, and worse, very little action from law enforcement and public safety officials in state governments.

			Hudbay Minerals Incorporated is a major transnational Canadian mining company that will face court proceedings in Canada for the reported murder of an Indigenous leader and gang rapes of Indigenous women from a Mayan Q’eqchi’ community located on lands near the mine. The rapes are said to have been committed by security forces hired by the Canadian mining company Skye Resources, the previous owners of the mine before Hudbay purchased it in 2007. Hudbay is also in legal troubles in Peru as protesters are calling them out for human rights violations attached to the Constancia mine, an open-pit copper mine. In Canada, Hudbay has used the courts and its own security forces to keep Indigenous people off their own lands to protect the Lalor mine in northern Manitoba.

			Barrick Gold Corporation is a Canadian mining company and the largest gold mining company in the world. It has operated the Porgera Mine in Papua New Guinea since 2006. It is reported by human rights activists that hundreds of Indigenous women and girls have been subjected to sexualized violence and gang rapes committed by the security forces hired by Barrick Gold. After much intervention by international human rights organizations, Barrick Gold finally admitted there was a problem, but not before hundreds of Indigenous women and girls were brutalized, some suffering permanent physical and mental injuries. Acacia Mining, formerly known as African Barrick, is a subsidiary of Canadian mining giant Barrick Gold, operating primarily in Africa. Human rights organizations have reported at least fifty cases of violence, beatings, rapes and gang rapes committed by security forces from the North Mara Gold mine on local villagers. Despite numerous interventions, it is reported that these human rights violations have not abated.

			Anvil Mining Limited is a Canadian mining company located in the Democratic Republic of the Congo. They are being sued in a Canadian court by victims who claim that, in order to protect its copper mine, Anvil Mining provided logistical and other support to the Congolese military who are reported to have committed major human rights violations on local Indigenous Peoples, including tortures, mass killings and violent rapes.

			Royal Dutch Shell is a multinational oil and gas company said to be the world’s second largest oil company. Shell has been criticized by the UN and numerous human rights organizations for the devastating environmental destruction and pollution its operations have caused, especially in the Niger Delta in Nigeria. Human rights watchdogs reported that Shell fueled violence and death in Nigeria by providing funds to rival violent gangs. The Ogoni people live in abject poverty in Nigeria, while billions of dollars of oil were pulled from their territories. During the conflict, Shell’s funding of violent gangs was reported to have resulted in hundreds of destroyed homes, the alleged killing of eighty people and the gang rapes of many Indigenous women.

			Unocal (Union Oil Company of California) is a US petroleum company that is a wholly owned subsidiary of the Chevron Corporation. In the 1990s, Unocal was part of a consortium, in partnership with Myanmar’s military government, to construct a gas pipeline. Court documents show that Unocal knew about the Myanmar military’s many human rights abuses but hired them anyway to provide security for their pipeline project. As a result, Unocal’s hired hands are said to have committed grave acts of violence on Indigenous people, including forced relocations, forced labour, tortures, murders and rapes. After many court proceedings, Unocal eventually settled the claims out of court.

			Whiting Petroleum Co. is reported to be the largest producer of oil in the Bakken oil fields in North Dakota. Other top-producing companies in the Bakken oil fields include Continental Resources Inc., Hess Corp., EOG Resources Inc. and Statoil ASA. Some of these companies house their workers in large “man camps,” which have led to a massive crime wave in North Dakota, especially directed at women. The increase in crime is reported to include violent acts of assault, murder, rape and human trafficking. Indigenous women from the three affiliated tribes (Mandan, Hidatsa and Arikara nations) report increases in gang rapes and human trafficking of Indigenous women and girls as a result of these man camps. North Dakota now has the eighth highest incidence of rape in the country as a result.

			Closer to home in Canada, the Alberta tar sands have been blamed for the dramatic increase in cancer rates in First Nations as well as increased violence against women. The tar sands are just one example of corporate violence against Indigenous lands, waters and peoples. Indigenous women and girls in Canada already experience disproportionately high rates of sexualized violence including high rates of murders and disappearances. This has led the federal government, under the leadership of Liberal Prime Minister Justin Trudeau, to call for the National Inquiry into mmiwg. While an inquiry is certainly necessary, there are many critiques of its limited terms of reference. The inquiry focuses generally on systemic discrimination patterns in governments but mentions little of the role of corporate colonization and sexualized violence in the crisis of murders and disappearances.

			While some consider the extraction of natural resources from Indigenous lands as analogous to the rape of women, sadly the reality is that the extraction of natural resources from Indigenous lands does in fact include the rape of Indigenous women and girls. If this National Inquiry into mmiwg is to get at the heart of this crisis, it needs to shine a light on all the dark places, including the obvious link between the extractive industry and violence against Indigenous women and girls.

			Update

			The National Inquiry into mmiwg found Canada guilty of historic and ongoing genocide against Indigenous women and girls. This article was also the basis for additional research on sexualized violence against Indigenous women from the extractive industry and its links to transnational corporations and international trade agreements and forthcoming publications.
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			Bill S-3 Amendments to the Indian Act and the Never-Ending Battle for Equality for Indigenous Women21

			It is long past time that Canada finally amends the Indian Act and eliminates gender discrimination in Indian registration.

			In 2017, the Parliamentary Standing Committee on Indigenous and Northern Affairs (inan) studied Bill S-3, An Act to amend the Indian Act (elimination of sex-based inequities). As its title suggests, the Bill was supposed to eliminate the remaining gender discrimination contained within the Indian Act’s registration and membership provisions. But, it does not. The Indian Act’s registration provisions are already a complex mess of rules intended to legislate Indians out of existence, and the government’s version of the Bill does not make it any better. However, the Senate heard from First Nations, Indigenous and women’s advocacy organizations, Indigenous women and legal experts during their initial study of the Bill and agreed with the consensus opinion that it falls short of eliminating gender discrimination. They introduced an amendment that addresses the bulk of the remaining discrimination — only to find the government fighting them all the way. We must continue to put pressure on Canada to address this long-standing injustice against Indigenous women and our children.

			A Chronology of Gender Discrimination in the Indian Act

			1968:	Mary Two-Axe Early (Kahnawake) formed the organization, Indian Rights for Indian Women, to advocate for gender equality in the Indian Act. Mary had married a non-Indian and lost her status, and her band attempted to evict her as a result. Under older versions of the Indian Act, Indian women who married non-Indian men lost their status, as did their children. By contrast, Indian men who married non-Indian women kept their status and their non-Indian wives gained status, ensuring their children also had status. Mary’s advocacy help gain media attention on the issue and the concurrent Royal Commission on the Status of Women included recommendations to amend these discriminatory marrying-out provisions.

			1973:	Jeanette Corbiere-Lavell (Wikwemikong) and Yvonne Bedard (Six Nations) lost their case at the Supreme Court of Canada that challenged the marrying-out provisions of the Indian Act. The Court held that the Bill of Rights, which guaranteed equality before the law, couldn’t invalidate the Indian Act.

			1974:	The Native Women’s Association of Canada was formed to advocate for the rights of Indigenous women, including their exclusion from registration and band membership due to Indian Act’s discriminatory marrying-out provisions.

			1981:	Sandra Lovelace (Tobique), now Senator Sandra Lovelace-Nicholas, won her human rights complaint at the UN against the discriminatory Indian Act provisions.

			1982:	Former Prime Minister Pierre Elliot Trudeau helped patriate the Constitution, enacting the Charter of Rights and Freedoms, which includes section 15, an equality rights guarantee.

			1985:	Bill C-31 amended the Indian Act in response to the Lovelace case to restore Indian status and band membership to Indigenous women who lost it through marrying out. But the women were re-instated under section 6(1)(c), instead of full 6(1)(a) status, so their entitlement to transmit status to their children was more restricted than their Indian male counterparts. They could transmit status to their children, albeit only half status under section 6(2), but not their grandchildren. Section 6(1) status means status can be passed to your children regardless of who you marry/partner with; section 6(2) status means you cannot pass on status on your own and you must parent with another status Indian to ensure that your children have status.

			1985–2010:	Sharon McIvor (Lower Nicola Indian Band) challenged the ongoing (residual) gender discrimination in the Indian Act registration provisions and both trial- and appeal-level courts agreed it is discrimination. The Supreme Court of Canada refused to hear an appeal.

			2010:	Bill C-3 amended the Indian Act in response to the McIvor case to remedy some aspects of gender discrimination but leaves much of the discrimination unaddressed. This failed remedial legislation inspired more litigation. Sharon McIvor immediately filed a human rights petition in 2010 to the UN Human Rights Committee because of Canada’s failure to remedy all gender discrimination in the Indian Act.

			2015:	Stephane Descheneaux, Susan Yantha and Tammy Yantha (Abenakis of Odanak) won their discrimination claim at the Quebec’s Superior Court against the Indian Act’s registration provisions that continued to discriminate between the descendants of Indian women and Indian men.

			2016:	Bill S-3 introduced in the Senate with the stated intention of “eliminating sex-based inequities” from the Indian Act. Consensus from First Nations, Indigenous women, advocacy organizations and legal experts called as witnesses before the Senate Committee on Aboriginal Peoples is that Bill S-3 does not eliminate all sex-based inequities. While Indian and Northern Affairs Canada (inac) and Justice Canada claimed that the bill was Charter compliant (that is, there is no more gender discrimination), the expert witnesses highlighted that the core of the gender discrimination was not addressed by the Bill. As a result, the Senate suspended consideration of the Bill and instructed inac to seek an extension from the court so it could draft a bill that does the job it claimed to be doing.

			2017:	Lynn Gehl won her discrimination complaint against inac on the issue of unknown/unstated paternity, which forced inac to come up with additional amendments to Bill S-3 to address this as well.

			2017:	The study of Bill S-3 continued in the Senate and the same witnesses expressed the same concerns that inac did not use the court extension to draft amendments to eliminate all gender discrimination in the Indian Act. One of the core areas of concern was the failure of the previous amendment (Bill C-3) to remedy gender discrimination for Indian women born prior to 1951, an issue inac referred to as “complex discrimination” best left for Phase 2 (that is, future discussions).

			Having little faith in the many Phase 2 promises from past amendments, Indigenous women asked the Senate to amend Bill S-3 to address all gender discrimination. To this end, Senator Marilou McPhedron tabled the suggested amendment, referred to as “6(1)(a) all the way,” which would make entitlement to registration for those born prior to April 17, 1985 equal between Indian men and Indian women and their descendants, including those born before 1951.

			Letters of support for this amendment have poured into the Senate and Minister’s office by First Nations, First Nations organizations, women’s groups, individuals and families. Minister Bennett responds with fear mongering, saying that this amendment could entitle two million people and insists that the government cannot act without consulting First Nations.

			Key Myths and Facts About Bill S-3

			Myth 1:	Bill S-3 is Charter compliant and addresses all known gender discrimination.

			Fact:	Every time the federal government claims the Indian Act is Charter compliant, it has been proven wrong in court. Furthermore, although their initial claim was that Bill S-3 addressed all known gender discrimination, Minister Bennett later admitted that “we are not doing the whole thing in terms of discrimination.”

			It should also be noted that the current Liberal Justice Minister Jodi Wilson-Raybould defends this Bill, yet when she was the Regional Chief of the BC Assembly of First Nations, she wrote a letter to government saying that the pre-1951 cut-off date was discriminatory and should be removed. It was also the former Liberal government that introduced the “6(1)(a) all the way” amendment during debate on Bill C-3 study. They agreed with removing all the discrimination then, but not now.

			Myth 2:	Minister Bennett claims millions of new Indians will be registered if this amendment passes.

			Fact:	There are less than 900,000 registered Indians in Canada. Remedying gender discrimination for Indian women who married out pre-1985 and entitling descendants of women to status on the same footing as descendants of Indian men could not possibly result in millions of new registrants. Many will have passed away already, many will not apply and many already have status. Most new “Indians” would only be getting a higher level of status. There would not be more numbers. Every time the Indian Act has been amended, inac has grossly over-estimated the numbers to manufacture fear and dissent. Sadly, but predictably, the afn is also engaged in fear mongering along the same lines as inac. More to the point, no one cared about registration numbers when Indian men and white women were being registered — it only seems to be an issue now because it involves Indian women.

			Myth 3:	All these new registrations will cost too much money.

			Fact	Canada adds 800,000 new Canadians every year from new births and new immigrants. All of these people are entitled to the full range of social programs and benefits at double or triple what is paid to First Nations for the same services. A one-time addition to the Indian register will not break the bank. More importantly, everyone is Canada is entitled to gender equality, regardless of any potential costs. Even inac has testified before Senate that they do not expect costs to increase for First Nations as the majority of new registrants will live off reserve.

			Myth 4:	Canada needs time to consult with First Nations about whether or not to amend the Indian Act to eliminate gender discrimination.

			Fact:	The issue of gender discrimination in the Indian Act and how to remedy it is not a new issue. In fact, First Nations and Indigenous women’s organizations have been engaged with inac for many decades on how to amend the Indian Act. Consultations, engagement sessions, information sessions and various discussion tables have been ongoing since before the 1985 amendments. Even if more than forty years of consultation had not already taken place, which it has, the government cannot legitimately consult on whether or not to continue to discriminate against Indigenous women. It has a constitutional and fiduciary duty not to discriminate. This government has no choice legally but to remedy the discrimination.

			Myth 5:	It is okay to leave the issue of gender discrimination for another day.

			Fact:	Section 15 of the Charter of Rights and Freedoms guarantees equality between men and women. Section 35(4) of the Constitution Act, 1982 guarantees equality between Indigenous men and women with regards to Aboriginal and treaty rights. Section 3 of the Canadian Human Rights Act prohibits discrimination in the provision of federal programs and services on the basis of gender. Article 44 of undrip guarantees equality between Indigenous men and women for all the rights included in the Declaration but specifically with regards to belonging to one’s Indigenous nation. Various international human rights bodies have long recommended that Canada once and for all eliminate gender discrimination in the Indian Act. They have also noted that it is one of the root causes of missing and murdered Indigenous women and girls. It is long past time that Canada finally amend the Indian Act and eliminate gender discrimination in Indian registration. We not need more court cases, UN reports or a national inquiry to justify taking action. At this point, it’s simply a matter of political will.

			Update

			Sharon McIvor won her case at the UN Human Rights Council. Canada has now passed Bill S-3 and brought the equality provisions into force but has not addressed ongoing delays in registration (continued discrimination), residual discrimination or reparations/compensation for the victims of discrimination. For every day that these First Nations women and their descendants are not registered, the discrimination continues.
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			What You Need to Know about Sharon McIvor’s UN Victory on Indian Status22

			There is simply no legal justification for continuing to deny the basic right of sex equality to First Nations women and children. To do so makes the federal government an outlaw, both in Canada and internationally.

			Sharon McIvor has won yet another landmark legal victory for First Nations women — this time at the United Nations Human Rights Committee (unhrc). On January 14, 2019, unhrc released their decision, which found that Canada still discriminates against “Indian” women and their descendants in the registration provisions of the Indian Act. Despite the fact that Sharon had already proven her discrimination case at trial and on appeal in Canada, the federal government refused to eliminate all the remaining sex discrimination from the Act. This meant that Sharon and her descendants still have lesser or no Indian status as compared to her brother and his descendants, simply based on sex. Sharon was therefore forced to bring a human rights claim to unhrc under the Optional Protocol to the International Covenant on Civil and Political Rights (iccpr). The unhrc found Canada had violated Sharon’s human rights and directed Canada to provide an effective remedy for Sharon McIvor, her descendants and others who have suffered the same discrimination.

			It is important to note that Canada is bound by this decision. iccpr came into force for Canada on August 19, 1976, when Canada agreed to be bound by the jurisdiction of the unhrc to make decisions on matters coming before it. This means that Canada chose to be bound by the rights contained within this Covenant for the benefits of all those in Canada. In this case, the unhrc found that Canada had violated Sharon’s human rights under articles 3 and 26, read in conjunction with article 27 of iccpr.

			Article 3 guarantees the equal right of men and women to enjoy the rights contained in iccpr. Article 26 provides that all people are equal under the law and specifically prohibits discrimination on the basis of race, sex, birth or other status. These two articles were considered in conjunction with article 27, which provides that ethnic minorities within states shall not be denied their right to enjoy their culture in community with other members of their group. unhrc found that Canada had violated Sharon’s rights under all three articles and directed Canada to do make “full reparation” to Sharon, her descendants and others in her position. Canada was directed to:

			1.	Register all those like Sharon and her descendants under section 6(1)(a) of the Indian Act;

			2.	Take steps to clean up any residual discrimination within First Nations communities arising from sex discrimination in the Indian Act; and

			3.	Take any additional steps necessary to avoid similar violations in the future.

			The federal government was given 180 days to inform the unhrc about how it will implement this decision. The good news is that the federal government had the capacity to comply with the first part of the decision in January. They had already drafted amendments to the Indian Act’s registration provisions in Bill S-3 that would remove the remaining sex discrimination raised by Sharon McIvor’s case. The problem is that Parliament didn’t enact those provisions into force. While all the other amendments contained within Bill S-3 were brought into force in 2018, they purposely left the remedy for sex equality for “some day” — a hypothetical right that we can only hope is fulfilled at some point. First Nations women deserve better than this.

			Even though the Indian Act’s registration provisions have a long, complicated history, and the various amendments made over time (including Bills C-31, C-3 and the most recent S-3) have created a complex mess of criteria almost impossible to understand, the core issue is simple. Indian women who married non-Indians and their descendants have lesser or no status compared to Indian men who married non-Indians and their descendants. Sex discrimination in federal legislation, like the Indian Act, is against Canadian law as well as international human rights laws, to which Canada has agreed to be bound. There is simply no legal justification for continuing to deny the basic right of sex equality to First Nations women and children. To do so makes the federal government an outlaw, both in Canada and internationally.

			The question now is whether the self-professed “feminist” Prime Minister Justin Trudeau and his Liberal government will abide by the unhrc decision or continue to violate the core human rights of First Nations women and children. Reconciliation with First Nations demands immediate implementation of this decision, but the Liberal (and Conservative) record is very poor when it comes to respecting the human rights of First Nations women. They have the power to do it, but it always has been, and always will be, a matter of political will.

			Sharon has sacrificed more than thirty-three years to this battle to protect the rights of First Nations women and our children. It is because of Sharon that I have a political voice as a First Nations woman. Implementing this decision will not only mean that my children will finally be able to be registered and included as members of my First Nation, but Sharon and I, and thousands of others like us, will finally be treated equally with our First Nations brothers.

			Canada cannot claim to stand as a champion of human rights in the global context while continuing to deny First Nations women and children basic human rights. Reconciliation requires shedding the hypocritical rhetoric and taking action to do what is morally right and legally required.

			The world is watching, Canada.

			Update

			Canada passed Bill S-3 and the equality provisions on December 22, 2017 but has yet to register the vast majority of those impacted, has not designed a plan to address residual discrimination, nor has provided reparations for the victims of discrimination.
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			The People Left Behind by Trudeau’s Promised Nation-to-Nation Relationship23

			co-authored with Sharon McIvor

			The feds’ talk around Bill S-3 reveals Indigenous women and children are being ignored in discussions on Indian status.

			When Prime Minister Justin Trudeau appeared at the Special Meeting of the afn shortly after his election in 2015, he said there was no relationship more important to him, and to Canada, than the one with Indigenous Peoples. Trudeau promised a renewed nation-to-nation relationship inspired by the original spirit and intent of the treaties that also respects both the inherent and constitutionally protected rights of First Nations. He further promised that the “profoundly damaging” adversarial relationship and top-down approach of past governments would be abandoned in favour of one that is based on partnership. What he forgot to say was that none of these promises apply to Indigenous women and children.

			Bill S-3, An Act to amend the Indian Act (elimination of sex-based inequities in registration), was introduced in the Senate in 2016 in response to the Descheneaux case — a decision from Quebec Superior Court that held that the Indian Act’s registration provisions around who is an Indian still discriminate against the descendants of Indigenous women. Bill S-3 represents another piecemeal effort by the federal government to remove a sliver of the sex discrimination in the status registration provisions. This is despite the fact that Justice Masse of the Quebec Superior Court encouraged, even pleaded, with the federal government to once and for all address the longstanding gender discrimination in the Indian Act’s registration provisions, not just the piece that the Deschenaux case identified.

			Since the first Indian Act in 1876, Indian status has been primarily based on descent from a male Indian. In the early versions of the Indian Act, an Indian was defined as a male Indian, the wife of a male Indian or the child of a male Indian. Indian women did not have personhood and status in their own right, or the ability to transmit status. Indian women lost their status if they “married out” (married a non-Indian) while Indian men endowed their status upon their non-Indian wives. These versions of the Indian Act stripped Indigenous women and their children of their identities, membership and residency in their First Nations, participation in their First Nations’ governments and enjoyment of their Aboriginal and treaty rights and basic social programs and services, like education and health care.

			Mary Two-Axe Early was an early and prominent Indigenous woman activist who advocated against this sort of discrimination. Jeannette Corbiere-Lavell and Yvonne Bedard sued Canada for this ongoing gender discrimination in the 1970s. Their loss at the Supreme Court of Canada was followed by a successful human rights claim to the UN by Sandra Lovelace (now Senator Sandra Lovelace-Nicholas). The UN found that Canada was wrongly denying Indigenous women the right to enjoy their culture within their communities. This forced Canada to amend the Act in 1985 (Bill C-31), but instead of removing the sex discrimination, they codified it, placing men and their descendants who had status prior to April 17, 1985, in the 6(1)(a) category (giving them full status) and placing women who had been denied status or lost it by marrying out into a second-class category called 6(1)(c), with a lesser ability to transmit their status than the men and their descendants.

			As a result, Sharon McIvor was forced to bring another gender discrimination claim to protect not only her rights, but the rights of her descendants. Her court victory led to another amendment, Bill C-3. But once again, Canada refused to eliminate the sex-based hierarchy at the core of the Act’s discrimination. It should be no surprise then, that we are here again — at the legislative review stage for yet another amendment to the Indian Act’s registration provisions (Bill S-3), begging Canada to end its discrimination against Indigenous women and children.

			Indigenous Affairs Minister Carolyn Bennett promised First Nations that, in response to the Descheneaux case, she would eliminate all known sex-based discrimination in Indian registration. She now stands in direct opposition to a historic amendment to Bill S-3 made by the Senate of Canada that would finally place Indian men and women and their descendants born prior to 1985 on an equal footing. This amendment has been dubbed the “6(1)(a) all the way” amendment, because it would make Indian men and their descendants and Indian women and their descendants equally entitled to full 6(1)(a) status. At committee Bennett testified that she is a feminist but warned of “dire” consequences if the gender equality amendment passed. Meeting with First Nations, Bennett said millions would be registered, creating a sudden and impossible burden on First Nations resources.

			Bennett’s fierce defence of preserving the gender hierarchy in the Indian Act violates so much of Canadian human rights legislation. It disregards section 15 of the Canadian Charter of Rights and Freedoms (which guarantees equality), section 35(4) of the Constitution Act, 1982 (which guarantees Aboriginal and treaty rights equally to men and women) and section 3 of the Canadian Human Rights Act (which prohibits gender discrimination). Refusing to eliminate this discrimination also flies in the face of repeated recommendations from the UN and international human rights bodies, which have long called for Canada to completely and finally eliminate gender discrimination from the Indian Act.

			In their reports on the Canadian human rights crisis of missing and murdered Indigenous women and girls, the UN Committee on the Elimination of Discrimination against Women and the Inter-American Commission on Human Rights found that Indian Act sex discrimination is one of the root causes of the disappearances and murders. It is a matter of life and death.

			Minister Bennett informed the UN in May that Canada’s support for undrip is unqualified. Despite the fact that article 44 of undrip guarantees all rights equally to Indigenous men and women, the federal government’s persistent opposition to the Senate’s equality amendment directly contradicts this claim of support and the promises she and Prime Minister Trudeau made.

			The Senate suspended its study of Bill S-3 in December 2016 and instructed the Minister to go back and do it right. But even after a court extension, the Minister did not present a bill that eliminated the sex discrimination. The Senate was, thus, forced to make its own amendment, because Canada refuses to eliminate the core of the gender discrimination. When pressed on why they have failed to present a bill that eliminates gender inequality, the Minister promises only more talk. It is crystal clear now that the federal government will not remove the discrimination unless we all care enough to force them to do it. The time for talk has long passed.

			In 2016, 392,902 new babies were born in Canada and 305,000 new immigrants were welcomed to Canada. Nearly 700,000 new Canadians are added to Canada’s total population every year. By comparison, there are only 851,560 registered Indians in Canada — less than 2 percent of the total population. There were millions of Indigenous people in Canada before colonization and genocidal government policies reduced their numbers. Even today’s Indian Act maintains its “disappearing Indian” formula such that each First Nation has an extinction date. In 1992, a study was commissioned that showed that the current rules related to registration will ensure the eventual extinction of registered status Indians — some First Nations sooner than others — in the spirit of the “final solution” advocated by John A. Macdonald and former Deputy Superintendent of Indian Affairs Duncan Campbell Scott. It is not too much to expect that, in an era of reconciliation, Canada would stop targeting Indigenous women and children as the primary means of legislating Indians out of existence.

			Canada is at a historic moment in time. Its entire Senate passed an amendment to finally bring equality to Indigenous women and children — an issue that united all parties. If Trudeau really means what he says about respecting the rights of Indigenous Peoples in a renewed relationship, it should follow that the House would stand united in passing the “6(1)(a) all the way” amendment. Passing the Senate’s equality amendment for Bill S-3 in the House will not bring back all our people lost through scalpings, forced sterilizations, residential schools or missing and murdered Indigenous women and girls. But it would be would a sign of good faith that the new nation-to-nation relationship founded on the original spirit and intent of our treaties will include Indigenous women and children. It would also demonstrate that the laws of equality for women include Indigenous women.

			Update

			Sharon McIvor also won her human rights complaint at the UN Human Rights Council, which directed Canada to end sex discrimination, ensure no future discrimination, and make reparations to the victims. The federal government passed Bill S-3 in December 2017. It was not until August 2019 that they brought the equality provisions into force. They have not yet registered the majority of those entitled or addressed related and residual discrimination, nor have they made reparations by compensating the victims of discrimination.
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			Federal Budget 2019: Indigenous Women and Children Left Behind Again24

			The exclusion of Indigenous women and girls as a priority in this federal budget is a glaring example of the ongoing racism and sexism that is so deeply embedded in Canada’s laws, policies, practices and institutions — the very same racism and sexism the Liberal government claims to be against.

			As expected, the afn was first out of the gate offering glowing praise for the Liberal government’s federal budget, followed shortly thereafter by the Métis National Council and Inuit Tapiriit Kanatami — the three male-dominated national Aboriginal organizations. Their organizations have seen substantial increases in funding for their advocacy in recent years. Meanwhile, the Native Women’s Association of Canada (nwac) — the only advocacy/political organization representing Indigenous women at the national level — issued its own press release criticizing the government for failing Indigenous women. They accused the federal government of, once again, ignoring the pressing needs of Indigenous women and, in so doing, not only hampering reconciliation but breaching their core human rights. nwac is especially aggrieved about the lack of funding for Indigenous women and families, given the urgent need to address missing and murdered Indigenous women and girls.

			The exclusion of Indigenous women and girls as a priority in this federal budget is a glaring example of the ongoing racism and sexism that is so deeply embedded in Canada’s laws, policies, practices and institutions — the very same racism and sexism the Liberal government claims to be against. When the federal government announced the National Inquiry into mmiwg in 2016, former Liberal Minister for the Status of Women Patty Hadju spoke of the urgent need to address the longstanding racism and sexism embedded in Canada’s institutions.

			Yet, this urgent policy objective is not reflected in any substantive way in the 2019 federal budget. In fact, there are no funds allocated for a comprehensive plan to address violence against women generally, and no funds for a targeted, comprehensive plan of action to address violence against Indigenous women and girls specifically. Indigenous and women’s organizations have called on Canada to take comprehensive action now to implement recommendations from the UN treaty bodies to reduce missing and murdered Indigenous women and girls before the National Inquiry’s report is released. That final report was due out in April 2019. Yet, there is no budget set aside to implement whatever recommendations come from the report. The limited funds for commemoration seem not only inadequate, but also premature given that the crisis has not abated. Where is the urgent and sustained help for the many families deeply impacted by the abuse, exploitation, trafficking, disappearances and murders of thousands of Indigenous women and girls?

			A particularly shocking exclusion from the budget is the lack funding for First Nations child and family services to address the crisis of First Nations children in foster care. Former Minister of Indigenous Services Jane Philpott called the staggering statistics related to First Nations kids in care a “humanitarian crisis” — comparing it to the residential school system. She pledged to work with First Nations to address the critical need for funding to prevent apprehensions and address the root causes of over-representation, which include conditions of poverty.

			This glaring omission from the budget is perplexing given the fact that Parliament had previously committed to targeted funding to accompany Bill C-92, An Act respecting First Nations, Inuit and Métis children, youth and families, which already been introduced in Parliament. Although the federal government promised significant funding to support Bill C-92, there is nothing specified in either the Bill or the budget. Not a single dollar has been allocated to support First Nations to develop their own laws and institutions specific to child and family services, hire and train staff or provide the much-needed wraparound social, educational and health services to families in need, as advocated in the Spirit Bear Plan.

			Dr. Cindy Blackstock, the head of the First Nations Child and Family Caring Society, welcomed the additional funding for Jordan’s Principle. However, as she explained, it does not go far enough and many children, especially non-status Indian children, are still excluded. Jordan’s Principle is a child-first principle that aims to ensure First Nations children can access all public services in a culturally appropriate way, without jurisdictional disputes (about which government must fund First Nations services) causing any delays or creating hurdles. The federal budget pledges $1.2 billion over three years.

			However, the flat funding does not take into account population growth or inflation over those years. There are also no additional funds to address the thousands of First Nations children who will be newly entitled to Indian status as a result of Bill S-3 (see Chapters 21 and 22) or from the revised unstated paternity policy in relation to registration. Both of these issues are the result of the federal government losing two court cases (Descheneaux and Gehl) on discrimination against First Nations women and children.

			Yet, despite the legal obligation to provide funding, none has been identified in this budget. This is not an act of reconciliation. The federal has been dragged to this point — kicking and screaming — by the Canadian Human Rights Tribunal, with no less than five non-compliance orders for failing to end discrimination in funding of First Nations children in care. So, while the extra funding is welcome, it is not a “gift.”

			A particularly disturbing omission is the lack of targeted funding for First Nations women and their descendants who would gain newly entitled to Indian status under Bill S-3. The Bill has been in place for a year and will add thousands to the registration list, yet no new funds have been identified for education, health or housing for individuals or First Nations. This is despite the fact that the UN just agreed with Sharon McIvor that the Indian Act still discriminates against the descendants of First Nations women who married out and directed Canada to provide full reparation. This means registering them and providing much-needed social programs.

			Similarly, there is no targeted funding to address the increase in registration due to Lynn Gehl’s successful court case against Canada for its discriminatory unstated paternity policy. Unstated paternity is a policy of the federal government rather than a specific legal provision under the Indian Act. Gehl challenged the evidentiary burden in the policy that impacts who can be registered, making it nearly impossible for children without known or stated fathers to access full Indian status or status at all. In Descheneaux, they challenged the actual registration provisions in the Act. At every turn, First Nations women and children are forced to wait for justice and are denied their basic human rights and access to the same programs and services available to their fathers, brothers and uncles.

			One of the most under-served categories of First Nations are those living off reserve. Approximately 33 percent of First Nations people live off reserve in Canada and a disproportionate number of families are headed by single Indigenous mothers. Métis and Inuit don’t live on reserves at all — therefore the majority of Indigenous people live off reserve. The amount allocated in the budget is a mere $60 million over five years to help fund off reserve organizations like Native friendship centres. That is barely $10 million a year — nowhere near what is needed to address urgent housing, education and health needs for more than 800,000 Indigenous people living off reserve, let alone the growing homelessness crisis plaguing Indigenous Peoples.

			Niigaan Sinclair reports in the Winnipeg Free Press that the chronic underfunding is made worse by the fact that federal bureaucrats and other consultants and contractors suck up nearly 50 percent of all funding assigned by Parliament for First Nations. With three departments now directly responsible for Indigenous and northern affairs, who is to say whether First Nations will see much of this funding at all, let alone Indigenous women and children in particular?

			While there are many other problems with the federal budget 2019, the most glaring omission is the exclusion of Indigenous women and children. Back in 2016, the Liberal government promised a gender-based analysis for future budgets. Yet, budget 2019 lacks a gender-based, human rights-based and Indigenous rights-based analysis that focuses on not just policy objectives like reconciliation but concrete domestic and international legal obligations. There is no mention of returning lands and resources back to First Nations, no mention of a financial plan in relation to treaty implementation or how the federal government will ensure Indigenous women’s voices are at the many negotiating tables they fund.

			This budget is a disgrace. It does little to address any of the pressing Indigenous obligations impacting Indigenous women and children like kids in care, missing and murdered Indigenous women and girls, over-incarceration, homelessness, unequal access to Indian status, poverty and poor health outcomes. Trudeau makes good use of flowery speeches and tearful apologies to Indigenous Peoples, but again, he has left Indigenous women and children far behind.

			Perhaps the Prime Minister should give some Indigenous women a call and figure out how to create a budget that better reflects Canadian law. At least, that’s what a feminist Prime Minister would do.

			Update

			The National Inquiry into mmiwg released their report and found Canada guilty of both historic and ongoing genocide. It also recommended that Canada end sex discrimination in the Indian Act. Canada has since passed Bill S-3 and brought the equality provisions into force. Sharon McIvor also won her UN case, which called on Canada to not only end sex discrimination in registration, prevent future discrimination (that is, address residual discrimination) and make reparations to those impacted.
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			Public Inquiry Needed to Address Sexualized Violence in Policing and Corrections25

			When those entrusted to serve and protect only serve and protect their own interests and instead abuse those in their care, the system will inevitably start to unravel — becoming a national crisis.

			The integrity of Canada’s policing and corrections system has been called into disrepute because of the sexualized violence committed by its police and corrections officers against Indigenous women and girls, female prisoners and even their own female colleagues.

			Recently, officials at Edmonton’s maximum-security prison suspended seven employees, including managers, for allegations of sexual harassment and sexual assault. The male guards are now under investigation not only for the sexual harassment and assaults, but also for their retaliatory actions against their female colleagues who tried to report the harassment. In some cases, it is alleged that protocols were breached risking the safety and security of the female prison guards, including using inmates as weapons of intimidation.

			While many would like to believe that this is an example of “a few bad apples,” the number of similar complaints across the country points to a much deeper problem in corrections. Earlier this year, in another maximum-security prison, in Agassiz, BC, the reported sexual assault of a female prison guard by her male colleague was actually caught on camera. Far from an isolated incident, the union representing various locals in BC say they regularly assist female corrections employees in similar harassment cases.

			Sexual abuse by (male) corrections officers is not limited to female colleagues. In 2012, prison guards at Ontario’s Grand Valley Institution for Women were accused of sexual abuse of female prisoners by trading tobacco and drugs for sexual acts. This was not news to the Correctional Service of Canada (csc). The Canadian Association of Elizabeth Fry Societies, which represents women and girls in the justice system, has filed many reports on such incidents, calling for an external review and for the csc to stop using male guards in women’s prisons.

			Prison advocates also made calls for surveillance cameras in all institutions after surveillance videos captured numerous incidents of prison guards beating prisoners in Ontario and Quebec prisons in 2013. Several videos depict prisoners cowering in fear in what some lawyers have referred to as absolute “terrorism” committed by prison guards. The Office of the Correctional Investigator responded that video surveillance procedures fail 70 percent of the time, but “it’s probably not a coincidence that some alleged prison beatings occur in spots where there’s no surveillance cameras.” The importance of surveillance cameras cannot be overstated. It was surveillance footage that showed Vancouver police dragging an unconscious Mi’kmaw man, Frank Paul, out of a jail cell and into an alleyway where he died of hypothermia in 1998.

			Who are the arrested, detained or imprisoned supposed to call when they have been beaten or sexually abused by corrections officers? There is a major power imbalance between guards and prisoners and the police are part of the same abusive system that protects its own before protecting those in their charge. The rcmp are just one example of a police force that has been inundated with class-action lawsuits and public complaints about their longstanding racism, sexism, abuse and harassment against the public and its own members.

			Though not admitting any wrongdoing, this year the rcmp recently settled a class-action lawsuit for the longstanding sexual harassment and assault of thousands of female rcmp members over decades. In 2016, a second class-action lawsuit against the rcmp — this time by male members — alleged harassment and bullying. Also in 2016, another complaint alleges bullying, unwanted sexual touching and nudity at the rcmp police college in Ottawa. This is all on top of the 2014 report that documented hundreds of cases of corruption, involving hundreds of officers in the rcmp.

			The deep-rooted problem of racism, sexism and abuse in policing and corrections is not new in the male-dominated system. The Royal Commission on Donald Marshall Jr.’s wrongful imprisonment highlighted police racism back in 1989. The 1991 report of the Aboriginal Justice Inquiry was instigated by the failure of police to properly investigate the sexual assault and murder of Indigenous woman Helen Betty Osborne and the police shooting of unarmed Indigenous leader J.J. Harper. The report highlighted the fact that the police do little to protect Indigenous people, especially women and girls. The 2012 Missing Women Commission of Inquiry from BC found “blatant failures” and systemic bias against the women and their families, many of whom were Indigenous. One of the most damning reports comes from Human Rights Watch in 2013 on abusive policing in BC, which documented reports of rcmp physical and sexual abuse of Indigenous women and girls.

			Both the csc and rcmp have been implicated in the bullying, harassment, physical assaults, sexual assaults and/or deaths of female officers, female civilian employees, fellow male officers, male and female prisoners and Indigenous women and girls. The class-action lawsuits against the rcmp should have been a wakeup call for Public Safety Minister Ralph Goodale to take immediate remedial action. The 2017 csc survey reported that 40 percent of csc had been a victim of workplace harassment, with 60 percent of cases from their own csc co-workers. The survey also showed that the problem is getting worse, having increased by over 30 percent since 2014. Even the Canadian Human Rights Tribunal has noted that sexual harassment “continues to take place in organizations with a historical male dominance.”

			The very fact that the terms of reference for the National Inquiry into mmiwg excludes a review of police conduct is yet another example of the resistance of Canadian officials to address the problem. The knee-jerk reaction of governments to protect their police forces at all costs may well sacrifice public confidence in policing and corrections. The fact that the federal government chose Commissioner Qajaq Robinson for the National Inquiry into mmiwg is also telling. Her husband is an rcmp officer who pled guilty to beating Indigenous prisoners in 2009, which begs the question as to whether or not Trudeau and his cabinet have any real intention of getting at the truth, which so far points directly at racism, sexism, abuse and corruption in policing and corrections.

			One would have thought that with a self-professed feminist Prime Minister and an experienced Minister like Ralph Goodale there would have been some immediate and substantive actions over the last two years since they took office. But, much like the perpetually absent Minister on the Status of Women Maryam Monsef, there are very few federal voices willing to tackle the monumental problem of racism, sexism, abuse and corruption in policing and corrections in Canada. It is hard to imagine a Minister on the Status of Women as willfully blind on such high-profile incidences of sexism and sexual abuse as Monsef.

			When those entrusted to serve and protect only serve and protect their own interests and instead abuse those in their care, the system will inevitably start to unravel — becoming a national crisis. Trudeau ought to use the revelations about sexual abuse in the Edmonton’s maximum-security prison to dismantle this broken system of male dominance and sexualized violence in government institutions and restore public safety.

			Update

			The National Inquiry into mmiwg released its final report in 2019, finding Canada guilty of historic and ongoing genocide. There was no investigation into sexualized violence against Indigenous women and girls by police or corrections officers in the Inquiry, though they included some Calls for Justice in relation to policing generally. However, Dubravka Simonovic, the UN Special Rapporteur on Violence against Women, its causes and consequences, visited Canada and included recommendations specifically related to addressing sexualized violence in policing and corrections — including zero tolerance of sexualized violence, independent review of sexualized violence in policing and corrections and independent oversight and investigation.
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			Why Canada Should Stand Trial for Tina Fontaine’s Murder26

			From a human rights framework, Canada is culpable for a 15-year-old Indigenous girl’s death. This may upset criminal law experts, mainstream political commentators and online haters, but sadly it is a fact.

			Tina Michelle Fontaine was a 15-year-old Anishinaabe girl from Sagkeeng First Nation, northeast of Winnipeg. Thelma Favel, the aunt who raised her, described her as polite and funny, someone who made people laugh all the time. Tina, however, also carried a great deal of pain from the loss of her father, Eugene Fontaine, in 2011. Two men pled guilty in 2014 to manslaughter and were sentenced to nine years each in his beating death. Family members say Tina was finding it difficult to cope with her father’s death. Her aunt, Thelma, tried to get her into counselling, but says she was turned away by several child and family services agencies.

			Tina had been struggling to write a victim impact statement that was to be used in the sentencing of the men convicted in her father’s death when she left her community to visit her mother in Winnipeg. Her aunt, not hearing from her, contacted Child and Family Services. In the days before her murder, Fontaine had come in contact with Winnipeg police, Child and Family Services and paramedic services. She had been placed in a hotel by social workers before she was reported missing on August 9, 2014. Her body was pulled from the Red River eight days later. Police were reportedly looking for another Indigenous man when they found her.

			It would not be until more than a year later, in December 2015, that police would arrest Raymond Cormier, a drifter with a history of criminal convictions, in Vancouver and charge him with second-degree murder in Fontaine’s death. On February 22, a mostly white jury found him not guilty. The verdict marked the second time in as many weeks that a jury found white defendants not guilty in the deaths of Indigenous young people. On February 10, a Saskatchewan jury cleared farmer Gerald Stanley in the 2016 shooting death of 22-year-old Colten Boushie.

			Following the Cormier verdict, which has hurt and angered Indigenous Peoples across Canada, criminal law experts rushed to defend Canada’s justice system. The Winnipeg police, whose handling of the case has received heavy criticism — the evidence against Cormier has been described as “thin” — took the unusual step of issuing a statement defending their investigation as “extensive.” Lawyers have also weighed in to reject claims the justice system is stacked against Indigenous Peoples. Some members of the mainstream media engaged in a not-so-subtle form of victim blaming, citing Fontaine’s use of drugs and alcohol to suggest she was somehow responsible for her own death.

			Tina was a child. She did not die because her father was murdered. She did not die because she was suffering in pain from her father’s death. She did not die because she wasn’t living with her mother, as she was lovingly cared for by her auntie. She did not die because, like all teenagers, she tried drugs and alcohol. Tina did not kill herself. Tina died because federal, provincial and state agencies charged with keeping her safe all failed to protect her. And for that, Canada should stand trial.

			Looked at from a human rights framework, Canada is culpable for Fontaine’s death. This may upset the criminal law experts, mainstream political commentators and online haters, but it is a fact.

			We all know from the trc report that Canada is guilty of committing genocide against Indigenous Peoples. We also know that Canada is guilty of having dispossessed Indigenous Peoples of their lands and resources and committed grave acts of violence against them. Sadly, many of Canada’s racist and oppressive laws, policies and practices continue.

			There are more Indigenous children in foster care today than the 150,000 children taken from the families at the height of the residential schools tragedy. First Nations, Inuit and Métis children under age 14 make up more than half of all children in the system. There are more than 4,300 Indigenous children under the age 4 in the system in Canada. In Manitoba alone there are some ten thousand Indigenous children in foster care. Minister of Indigenous Services Jane Philpott has described the situation as a “humanitarian crisis.”

			Canadian courts have found Canada guilty of racial discrimination against Indigenous Peoples for the purposeful underfunding of First Nations children in foster care, but Canada has refused to abide by the ruling. The Canadian Human Rights Act applies to federal departments and agencies and prohibits discrimination on the basis of race. Yet, the federal government continues to provide less funding for First Nations child and family services than other provincial residents enjoy. This lack of funding has been found to be a primary cause of First Nations children being over-represented in a foster care. Over-representation and underfunding have made foster care a pipeline to prison — more than two-thirds of all Indigenous people in prisons today have been impacted by the foster care system. That system is also a pipeline to sexual exploitation and, in Fontaine’s case, murder.

			If one looks to the international treaties, declarations and conventions that Canada has ratified, the breaches of human rights go back decades. The UN Convention on the Rights of the Child, which Canada ratified in 1991, committed the government to take all legislative, administrative and other measures necessary to secure the human rights of children to the “maximum extent of their available resources.” Given Canada’s vast wealth — which comes from Indigenous lands and resources — it is shocking that the majority of Indigenous children live in poverty. When Canada puts Indigenous children into foster care, it is legally obligated to act in their best interests (article 9), ensure they are fostered in their own cultures, not hotel rooms (article 20), ensure the highest standard of health (articles 3 and 24) and take all measures to protect them from drugs (article 33) and sexual abuse while in state care (article 19).

			Year after year, Canada reports to various UN and international human rights bodies about its level of compliance with international human rights commitments. And year after year, Canada reports worsening statistics with promises to do better. But Canada has not done better — and it knows it. Worse, it can predict with a relatively high degree of certainty what will happen if it continues to violate the basic human rights of Indigenous children. Statistically, they will lack equal access to education and employment, and experience higher rates of homelessness and incarceration. They will suffer higher rates of disease and physical and mental illness that lead to premature death. They will face more violence, suicide, disappearances and murders. And white men accused of killing them will continue to walk free.

			Tina’s death is not on Tina or her family or community. It’s on Canada.

			Update

			The Manitoba Advocate for Children and Youth has since published a report on Tina Fontaine’s life. There has been no justice for Tina Fontaine and First Nations children continue to be over-represented in the foster care system. In some provinces, like Saskatchewan, the rates continue to increase.

			Sources

			A Place Where it Feels Like Home: The Story of Tina Fontaine, Manitoba Advocate Report, March 2019. url: manitobaadvocate.ca/wp-content/uploads/MACY-Special-Report-March-2019-Tina-Fontaine-FINAL1.pdf

			UN Convention on the Rights of the Child. url: https://www.ohchr.org/Documents/ProfessionalInterest/crc.pdf
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			Justice System Still Not Protecting Indigenous Women and Girls27

			Her life mattered. She was valued. She was important. She was loved. (R. v. Barton)

			Cindy Gladue was an Indigenous woman originally from Alberta, where she grew up with her four siblings and extended family. She was also the mother to three daughters. Her family described her as a loving mother and caring auntie. She had close friends and always dreamed about being the first in her family to go to university. Cindy Gladue loved and was loved. She did not deserve her violent death in 2011 nor the indignity done to her body after.

			She is now one of the many thousands of missing and murdered Indigenous women and girls in Canada — a growing crisis that represents grave human rights violations. The trial of the man who admittedly committed this act of violence against Cindy is an example of how defective Canada’s justice system is when it comes to Indigenous women victims and how negligent Canada has been in ensuring the basic human rights of Indigenous women and girls are met.

			I will not write about the details of Cindy’s appearance, what she wore the night she was killed, where she was killed, whether she knew her killer, her level of education, her health status or what she did for a living. None of those facts are relevant to her death. Cindy is not to blame for her death. Cindy did not kill herself. Cindy did not engage in a dangerous knife fight or try to kill someone.

			Regardless of which version of the story is accepted by the next trial judge — that she was killed by a male trucker who violently cut an eleven-centimeter gash in her vagina, or that she died from a tear from his violent, but unarmed interaction with her — she still died as a result of the actions of that man. According to the Supreme Court of Canada (scc), quoting from evidence at trial, the trucker then tried to hide evidence, change the crime scene and lie about his involvement. His name doesn’t deserve to be said aloud, nor does he get to hide behind any of the racist or sexist excuses he used at trial to defend himself. None of the evidence referred to at trial or by the scc indicates that he should be believed. Cindy’s life story does not get to be narrated by the man who admits to committing this horrific act of violence against her.

			Sexualized violence against Indigenous women and girls in Canada has been allowed to continue in plain sight by government officials, police officers, lawyers and judges who have treated Indigenous women and girls as though they are less worthy of life. In fact, were it not for the lengthy and persistent advocacy of Indigenous women and their allies, Canadians would still be unaware of this crisis. However, awareness only gets us so far. The court proceedings that followed Cindy’s death show just how deeply engrained racism and sexism against Indigenous women still is in Canadian society, especially the justice system. In the trial of Cindy’s killer, a jury found him not guilty of manslaughter and murder. The Crown appealed and the Alberta Court of Appeal ordered a new trial. The accused appealed that decision to the Supreme Court of Canada. In R. v. Barton, Justice Michael Moldaver, writing for the majority, allowed the accused’s appeal in part and sent the matter back to trial, but only on the charge of the unlawful act of manslaughter. The dissent would have dismissed the accused’s appeal entirely. Justices Rosalie Silberman Abella and Andromache Karakatsanis writing for the dissent (Chief Justice Richard Wagner concurring) agreed with the Alberta Court of Appeal that the matter be ordered back for retrial on both charges of first-degree murder and manslaughter.

			The majority made some important points about the extent to which racism is still widespread in the justice system. They explained: “Furthermore, this Court has acknowledged on several occasions the detrimental effects of widespread racism against Indigenous people within our criminal justice system. For example, in Williams, this Court recognized that Indigenous people are the target of hurtful biases, stereotypes, and assumptions, including stereotypes about credibility, worthiness, and criminal propensity, to name just a few.” They went on to say that the criminal justice system and all of its participants must take reasonable steps to address these biases — especially against Indigenous women. To this end, they directed that, going forward, trial judges ought to provide express instruction to juries to counter the well-known prejudice against Indigenous women. While there is no set text, trial judges should instruct juries about Indigenous women and girls having been subjected to a long history of colonization and systemic racism and then dispel myths about Indigenous women and those who are exploited for sex. These stereotypes outlined include:

			•	Indigenous women are not entitled to legal protections;

			•	Indigenous women are not deserving of respect, humanity and dignity;

			•	Indigenous women are sexual objects for male gratification;

			•	Indigenous women are available for the taking without consent;

			•	Indigenous women assume any risks associated with “sex work”; and

			•	Indigenous women are less credible than other people.

			The majority further stressed that, as a matter of respect, both the Crown and the defence counsel should have referred to her as Ms. Gladue instead of “Native girl” during the trial. These are important points and the scc made many important clarifications in the case in relation to the many problems surrounding sexual assault cases.

			However, there is a downside to the majority’s decision. Their logic and reasoning around the impact of racism and bias in this case did not follow through to their ultimate finding. The majority allowed the accused’s appeal in part by limiting the charge for which the killer could be retried — manslaughter only. The dissent pointed out that racism doesn’t work that way and can’t be so easily compartmentalized. They explained that there was no “filter” on the victim’s prior sexual history — that is, the dissenting judges pointed out that the trial judge allowed evidence/testimony about her sexual history, contrary to the rape shield law — and there was no warning by the judge to the jury to avoid making stereotypical assumptions about Indigenous women. They also argued that this created an image of Cindy “that was unfair and would have permeated the whole trial and the jury’s deliberations on both murder and manslaughter.” The dissent further emphasized that the trial judge “provided no specific instructions crafted to confront the operative social and racial biases potentially at work. This rendered the whole trial unfair.”

			While the dissent did go further than the majority, they too missed an important opportunity to speak to the indignity committed against Cindy’s body after her death when segments of her vagina were brought into court as an exhibit. Cindy was a life-giving mother of three girls. Her body and her life-giving parts had already suffered a gross violation that led to her death. There was no necessity — in an effort to prosecute her killer — to remove her life-giving parts and put them on display in a courtroom. They could have used the coroner’s testimony, animated illustrations of the extent of the cut or tear or, worst-case scenario, photographs. Putting her life-giving parts on display served to further dehumanize her before the judge and jury.

			Even though the scc made some important findings in this case, their caution that the justice system has a lot more work to do applies equally to them. We need more than the “important step forward” they commended themselves for — we need a wholescale change. That won’t happen if the highest court in the land cannot call out and end the kind of indignity committed against Cindy — which represents the many indignities committed against Indigenous women and girls since contact.

			Update

			The Supreme Court ordered a new trial for the man who killed Cindy Gladue. The pre-trial hearing was held in Edmonton in February 2020 and the new trial is slated to begin in November 2020.

			Sources
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			Missing and Murdered: Canada’s Genocide Cover-up28

			Canada’s denial of race-based genocide has allowed systemic violence against Indigenous women and girls in particular to continue in plain sight. The only question now should be what is Canada going to do about it?

			It’s no longer up for debate. Canada is guilty of genocide. The National Inquiry into mmiwg found that Canada has and continues to engage in “race-based genocide.” The Inquiry was called to investigate the circumstances surrounding the disappearance and murder of an estimated 1,200 Indigenous women and girls. It came to its genocide conclusion after hearing from family members, survivors of violence and expert witnesses, as well as conducting its own independent research. This was not an academic exercise nor a political tactic, as some pundits in the mainstream press have suggested. The finding that Canada is guilty of genocide is based firmly on the evidence and law.

			Canadians should not be shocked. This is not the first time an inquiry or commission has come to this conclusion. The trc also found Canada guilty of genocide — cultural, physical and biological. Canada is at a crossroads. An admission of genocide will have political and legal consequences, but that is a small price to pay.

			False Comparisons to the Holocaust

			Canada’s political leaders have long professed a commitment to human rights and Indigenous rights at home and on the international stage. Yet the National Inquiry into mmiwg found that it is Canada’s very breach of those rights that have led to genocide. Various prime ministers have called out grave human rights violations and genocides committed by other states — and rightly so. Unfortunately, the response of many politicians, journalists and armchair critics to the Inquiry’s findings has amounted to denial — and that is precisely how genocide is allowed to continue in plain sight.

			Much of the debate among media commentators has focused on false comparisons to the Holocaust. In their minds, if millions did not die within a short time, then it simply cannot be called a genocide. But the Holocaust is not the legal standard that constitutes a genocide. The Holocaust is one of the worst examples of genocide, but not the only way in which a systemic, state-sponsored genocide can occur.

			Both international law and the UN Convention on the Prevention and Punishment of the Crime of Genocide define genocide as a crime that can occur in a variety of forms, and which may or may not involve the mass killing of a targeted group. Defined in article II of the Convention, genocide includes killing members of a national, racial or ethnic group, like Indigenous Peoples. The definition also covers other acts: causing serious bodily or mental harm; creating the conditions of life to bring about the destruction of a group; preventing births in a group; and forcibly transferring children from the group. A state need only commit one of these acts to be guilty of genocide. Sadly, Canada is guilty on all of these fronts when it comes to its treatment of Indigenous Peoples.

			Canada’s Genocidal Past and Present

			Pre- and post-Confederation governments have engaged in targeted elimination, dispossession, oppression and violence against Indigenous Peoples. Canadian governments used premeditated acts like the mass distribution of smallpox-infected blankets and placing bounties on scalps to kill off Indigenous people. They engaged in policies aimed at starving Indigenous people to death to clear the prairies for settlement. Canadian governments have also engaged in covering up the disproportionate number of deaths of Indigenous people in police custody and the over-incarceration of Indigenous Peoples to keep them locked up and out of sight.

			These acts represent both Canada’s genocidal past and present. But the unique way in which racism, sexism and misogyny combined with Canada’s Eurocentric white supremacy and colonization objectives targeted Indigenous women and girls in particular. The very first national police force, the Northwest Mounted Police, worked with Indian agents to withhold food rations for reserve communities in order to extort sex from young Indigenous girls. Indigenous women and girls were targeted for forced sterilizations. Many of the priests and nuns in residential schools raped, tortured, abused, starved and medically experimented on Indigenous boys and girls. Thousands died as a result under Canada’s “final solution” Indian policy, as Duncan Campbell Scott, the Deputy Superintendent of Indian Affairs from 1913 to 1932, referred to it. The Indian Act was also designed to create a legal definition of “Indian” that would result in the legislative extinction of Indians over time by targeting Indian women and children for expulsion from their First Nations.

			Racism-Infected Legal and Political Systems

			Fast forward to today, where Canada’s legal, political and social systems continue to be infected with racism against Indigenous women and girls. Human Rights Watch, for example, has documented numerous reports of rcmp officers raping and beating Indigenous women and girls with impunity. Police officers in Quebec have been investigated for driving Indigenous women out of town and sexually assaulting them. Doctors are still being accused of forced and coerced sterilizations of Indigenous women, while social workers steal thousands of babies from Indigenous mothers and put them in foster care. Incredibly, after 140 years, the Indian Act still targets Indigenous women and their descendants from exclusion from Indian status, membership in their communities, participating in the leadership and governance of their First Nations and from accessing critical human services like food, water and housing.

			The only question now should be what will Canada do next? Prime Minister Justin Trudeau has an opportunity to set the example for the rest of the world by stepping up, accepting responsibility and taking urgent action to address this national crisis. For this genocide, Canada doesn’t need to send troops to a developing country, or work with allies to defend against a dangerous dictator. It needs to turn its resources inward and work on a national action plan in partnership with Indigenous governments and led by Indigenous women. That is the response required of Canada right now. Anything less will render Canada an outlaw state deserving of international intervention.

			Update

			The National Inquiry into mmiwg released its final report in June 2019, finding Canada guilty of historic and ongoing genocide. Yet federal and provincial governments have failed to take urgent and substantive action to end the genocide and violence against Indigenous women and girls. The UN High Commissioner urged Canada to take action and the head of the Organization of American States said Canada was not acting fast enough to address genocide. A contingent of Indigenous women appeared before the Inter-American Commission on Human Rights (iachr) in Washington to ask them to assist Canada in developing a transitional justice plan with Indigenous women to address genocide urgently. The iachr members asked Canada to let their expert members assist Canada. Canada’s response was that it was in the middle of an election and could not respond.

			Sources
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			Transitional Justice Plan Needed to End Genocide in Canada29

			Ending the genocide, which is embedded in state institutions and society as a whole, will require immediate and urgent remedies that match the scope and character of these grave human rights violations.

			For decades, the families of missing and murdered Indigenous women and girls and their communities, together with Indigenous women leaders, experts and allied human rights organizations, have advocated for government action to end the crisis. Many families called for a national inquiry, supported by various international human rights treaty bodies. After a tumultuous start and numerous setbacks, the National Inquiry into mmiwg concluded its work, releasing its final report at a ceremony on June 3, 2019, before hundreds of Indigenous family members, leaders and advocates. The Inquiry found Canada guilty of historic and ongoing genocide.

			Throughout the National Inquiry into mmiwg proceedings, Minister of Indigenous Affairs Carolyn Bennett assured that Canada would not sit idly by while the Inquiry proceeded. She committed Canada to take action to end the violence that is so well documented in numerous reports. Yet, Canada failed to act. Since the release of the final report, very little if any substantive action has been taken by Trudeau’s Liberal government to end the genocide.

			The abuse, exploitation, violence, disappearances and murders of Indigenous women and girls continues unabated and represents the largest human rights crisis to have ever faced Canada. The National Inquiry into mmiwg confronted this reality head on when it concluded that Canada is guilty of genocide that is race-based and has specifically targeted Indigenous women. This finding was based on an independent legal analysis and the extensive evidence gathered during the Inquiry. The Inquiry further explained:

			Canada’s colonial history provides ample evidence of the existence of a genocidal policy — a manifest pattern of similar conduct which reflects an intention to destroy Indigenous peoples.

			As a result of this finding there was a media blitz of commentators engaging in debates as to whether or not the Inquiry went too far, whether or not they were using the word “genocide” to strategically to get attention or whether or not anything less than the Holocaust could amount to genocide. Very few of those commentators had specifically worked in, were educated in or conducted research on genocide. Most of them were not lawyers, yet still commented on complex legal issues. Despite this, it was the emotional or political reactions to the genocide finding that led the quasi-intellectual debate rather than the very pressing need for governments to take urgent action.

			Even the UN High Commissioner Michelle Bachelet expressed great concern and called on Canada to take this finding seriously. Similarly, Luis Almagro, who heads the Organization of American States, expressed his concern that Canada was too slow to act on the findings of the National Inquiry into mmiwg. Yet, some commentators reacted by saying that it was the Inquiry’s finding that should be investigated. There is no utility in reinvestigating this finding. It is a legal finding based on fact and law. What was needed then and what is needed now is action to end the genocide.

			None of this should come as a shock to government officials, as Indigenous leaders, scholars and activists have long been demonstrating that Canada’s historic and ongoing treatment of Indigenous Peoples is genocide. Some have also highlighted the fact that the sexualized genocide of Indigenous women and girls has been an integral part of Canada’s violent colonization of Indigenous lands. While not a specific focus of the trc investigation, their final report also concluded that Canada’s actions towards Indigenous Peoples amounted to cultural, physical and biological genocide: “part of a coherent policy to eliminate Aboriginal people as distinct peoples and to assimilate them into the Canadian mainstream against their will.”

			Genocide is a crime under international law. It has developed over time — even before the UN Convention on the Prevention and Punishment of the Crime of Genocide was adopted in 1948. And while a state need only be guilty of one of the five elements of genocide against a racial group like Indigenous Peoples — killing, physical or mental harm, creating conditions of life to bring about destruction, preventing births and forcible transferring children — Canada is guilty of all five. The National Inquiry concluded:

			The National Inquiry, without excluding the possibility that individuals could be held liable for genocide in Canada, and duly noting the acts and omissions of provinces within Canada, draws a conclusion on the responsibility of Canada as a state for genocide under international law.

			The inquiry also found that pre- and post-colonial settler governments have created, maintained and reinforced an infrastructure of violence towards Indigenous women and girls. This infrastructure of violence is a complex set of institutional laws, policies, practices, actions and omissions that treat Indigenous women as lesser human beings who are sexualized, racialized and treated as disposable because of their sex and their race. This infrastructure remains firmly in place today, manifesting in high rates of violence towards Indigenous women and girls. The Inquiry went on to explain:

			This genocide has been empowered by colonial structures, evidenced notably by the Indian Act, the Sixties scoop, residential schools and breaches of human and Indigenous rights, leading directly to the current increased rates of violence death and suicide in Indigenous populations.

			The National Inquiry considered the following as examples of genocide:

			•	Deaths of Indigenous women and girls in police custody;

			•	Failure to protect them from exploitation and trafficking;

			•	Failure to protect them from known killers;

			•	Taking their children and placing in foster care at high rates;

			•	Physical, mental and sexual abuse in state institutions (residential schools, hospitals, prisons, etc);

			•	Denial of Indian status and band membership;

			•	Forced and/or coerced sterilizations; and

			•	Purposeful chronic underfunding of essential human services like food, water, health, housing.

			These modern-day examples discussed in the Inquiry’s report would be in addition to earlier pre-meditated killings, including:

			•	Smallpox blankets;

			•	Scalping bounties;

			•	Mass murders of some Native groups, like the Beothuk; and

			•	Starvation policies and ethnic cleansing on the Prairies.

			The Inquiry considered the testimonies of thousands of families, Indigenous women leaders, advocates and subject-matter experts, together with extensive legal, historical and social science research. The Inquiry could come to no other conclusion but genocide:

			Canada has displayed a continuous policy with shifting expressed motives but an ultimately steady intention, to destroy Indigenous peoples physically, biologically and as social units.

			All Canadian governments and state agencies are still active perpetrators of genocidal violence against Indigenous women and girls. Ending the genocide, which is embedded in state institutions and society as a whole, will require immediate and urgent remedies that match the scope and character of these grave human rights violations. We need a comprehensive, well-resourced national action plan that focuses on transitioning Canada out of genocide. That is no small feat. It will require external oversight by international human rights bodies or experts but must include Indigenous women as core decision makers.

			Organizations like the Inter-American Commission on Human Rights (iachr) have access to experts in genocide — experts who have worked with other countries to plan and execute the transition out of genocide. It makes no sense to ask the perpetrator of genocide to be the one to design and implement such a plan. Indigenous women and human rights experts must be the ones to lead this process, together with international genocide experts. Canadian officials must then work directly with Indigenous women and their Indigenous governments to oversee a fully resourced transitional justice plan. The plan must be national in scope, applying to all levels of government and related agencies, focusing on ending ongoing genocide, repairing the harms done and preventing future genocide.

			To do this will require an Indigenous and human rights framework and gender-based analysis. While Canada promised the UN that it would come up with a national action plan by June 2020, few expect more than their standard action plan framework that tends to be overly general with no measurable outcomes. This is why several Indigenous women and human rights advocates attended the iachr in the fall of 2019 to ask for international intervention and oversight. Canada’s response at the time was that they were too busy with the election. Then, they were too busy with holidays. June is several weeks away and, in all likelihood, Indigenous women and girls will be left behind again.

			Genocide is the worst crime and human rights violation that can be committed against a people. But you wouldn’t know it by looking at Canada’s lack of action on the crisis. Pipelines get more money and attention than Indigenous women and girls. It’s truly time for more international intervention before thousands more lives are lost.

			Update

			The one-year anniversary of the final report of the National Inquiry came and went without a national action plan to end genocide. Despite criticism from Indigenous advocates, leaders and families, it doesn’t look like there will be a jointly designed plan any time soon.
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			Indigenous Child Welfare Act: More Pan-Indigenous Legislation Risks Continuing the Status Quo30

			There are far more questions than answers in this Bill, all of which need to be addressed in order to avoid legal chaos and uncertainty around jurisdiction.

			Bill C-92: An Act respecting First Nations, Inuit and Métis children, youth and families was heralded as a “historic turning point,” an “important first step” and a “major milestone.” These and other similarly overused, underwhelming political phrases describe yet another top-down initiative from the federal government. While afn National Chief Perry Bellegarde claimed that this legislation was “co-drafted” by the afn and the federal government, that was not the case. In fact, Dr. Cindy Blackstock confirmed that First Nations did not co-draft the legislation. First Nations were not even permitted to see the second draft before it was tabled. This should be no surprise as Justice Canada’s policy is that it does not co-draft legislation with anyone other than the French and English legislative drafters at Justice Canada. This is their longstanding practice. Bill C-92 content is glaring evidence that First Nations experts in child welfare did not hold the pen on this Bill.

			There are many problems with this Bill. The main problem, however, is that it does not deliver any of what was promised by the federal government. Prime Minister Trudeau’s Liberal government promised to address the “humanitarian crisis” in relation to child welfare. He promised federal legislation would provide statutory funding and would eliminate the over-representation of First Nations children in care. If this Bill is not substantially amended before it is passed, it will not accomplish any of those important goals. Ultimately, it will be our children and our families on the ground — in our communities — that will pay the biggest price. The fact that the afn is promoting this Bill so strenuously, without regard for the numerous and serious concerns raised by First Nations leaders, lawyers, academics and child welfare experts, shows how disconnected they are to the crisis at hand.
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			Despite the many issues raised by the afn, the First Nations Child and Family Caring Society and others, the afn supports this Bill as do the Métis National Council and Inuit Tapiriit Kanatami. While I also have numerous, detailed concerns with the wording, structure and content of this Bill, they are too many to include here. There are, however, several concerns when the Bill is looked at from a First Nations perspective.

			Pan-Indigenous Legislation

			First of all, pan-Indigenous legislation has always been difficult to work with. There are many differences among the fifty to sixty traditional Indigenous Nations in Canada that are now separated into approximately 634 individual First Nations (or “Indian” bands), across various provinces and within different treaty areas (some without treaties). However, pan-First Nations legislation, with opt-in clauses and flexible provisions to deal with legal, political and cultural variances, would be far superior to what is offered in Bill C-92. It purports to cram First Nations, Inuit and Métis into one pan-Indigenous Act that offers the same legislative options to all three groups despite their vastly different histories, socioeconomic conditions and rights. There are significant differences between the legal rights and specific needs of First Nations, Inuit and the Métis peoples. For example, the Métis have much better socioeconomic conditions than those of First Nations and Inuit peoples. Geographic differences between the Inuit and First Nations also require solutions tailored to their unique situations. Failure to do so can create inequalities between the groups.

			Substantive Inequality

			This Bill also misses the mark in its purported goal to support nation-to-nation (First Nations), government-to-government (Métis) and Inuit–Crown relations by treating us all the same. Here’s the problem: when Canada treats all three groups formally the same, it prejudices the rights, needs and interests of those with more acute conditions. In other words, by treating all three groups as formally equal, those with the most acute needs will be treated as substantively unequal. While disadvantage should never be about a “race to the bottom,” formal equality will embed discrimination into the very structure of this legislation and will operate to disadvantage First Nations in particular. First Nations are larger in population, have higher rates of child apprehensions and higher rates of underlying poverty, caused by the kinds of land dispossession and breach of treaty rights not experienced by Métis (with some exceptions).

			That is not to say that the Métis should not have their own framework — it is for them to decide what works best for the needs of their own constituency. First Nations, Métis and Inuit options should not be limited to the same generic legislative framework or from the same budget line, which assumes the same socioeconomic needs, legal rights and interests. This pan-Indigenous template is not in line with the federal government’s promised “distinctions-based” approach and serves to embed substantive inequality into the act.

			First Nations Jurisdiction

			First Nations jurisdiction should be the heart of this Bill. At best, what is offered is a delegated authority under federal jurisdiction, which is conditional on agreement with the provinces. At worst, this Bill increases federal ministerial control, while leaving provincial laws, policies and practices virtually intact. Bill C-92 creates new powers for an unnamed federal minister to carry out the provisions of the legislation, make regulations, possibly collect data and provide a report to Parliament after five years. What is missing is the original purpose of the Bill: to recognize First Nations jurisdiction. While it purports to do so, it includes several substantive conditions.

			The First Nations jurisdiction and laws in relation to child welfare referred to in this Bill appear to be directly or indirectly subject to the following limits:

			•	Canadian Charter of Rights and Freedoms;

			•	Canadian Human Rights Act;

			•	Section 35 of the Constitution Act, 1982 — jurisprudence and limits in relation to constitutionally protected rights;

			•	“Inherent right to self-government,” which indirectly incorporates the impoverished definition of self-determination outlined in the Inherent Right Policy;

			•	Section 92 of the Constitution Act, 1867, which indicates that provincial laws are the minimum standard;

			•	Successful negotiation of a tri-lateral coordination agreement between a First Nation and provincial and federal governments (or proof they made good faith effort to negotiate);

			•	Pre-existing definitions of “best interests of the child” from legal precedents;

			•	Sections 10–15 of Bill C-92, which outline specific limitations in relation to the best interests of the child, parental representation, notice of apprehensions, preventative care as the priority and no apprehensions due to poverty.

			If a First Nation manages to ensure their laws meet all of these conditions, then they could be recognized as a “federal law.” But this is not a law in their own right, based on First Nations jurisdiction. It seems very clear that what is being offered is a delegated authority under federal jurisdiction, which is also limited by the constitutional division of powers. Nothing in this Bill binds a provincial government or requires them to even come to the table, let alone contribute any funding. Some First Nations may be okay with exercising their powers this way in order to address the urgent crisis, but the federal government should just be honest about it and stop trying to package it as First Nations jurisdiction.

			There is also no specific recognition of pre-existing First Nations laws — oral or written — except in the case of self-government agreements, and these laws would only be paramount to the extent of any conflict with Bill C-92. What of First Nations that choose not to make agreements with the province? What if a First Nation chooses to negotiate only with the federal government? There are far more questions than answers in this Bill, all of which need to be addressed in order to avoid legal chaos and uncertainty around jurisdiction.

			Funding and Socioeconomic Conditions

			My last major concern about this Bill is the failure to include clear, directive language that would provide a statutory guarantee for annual funding that is based on equal access to holistic, wraparound social programs and services which take into account specific needs, population increases, inflation, geographic location and actual costs. Without this statutory guarantee, any recognition of First Nations jurisdiction is entirely hollow. Substantial funds are required for the development and enforcement of First Nations laws, policies and regulations in relation to child and family services, staffing and training, infrastructure, legal and technical research and advisory services, data collection and analysis and monitoring, compliance, reporting and enforcement. The core issue has always been the longstanding chronic and discriminatory underfunding of child welfare services for First Nations, along with other social services like food, water, housing, health and education. This racist underfunding is what created the crisis and serves to maintain it. Legislation is not needed to end discriminatory funding, but if legislation is to be enacted, a firm commitment for funding needs to be included.

			It is noteworthy that there is no mention of First Nations Aboriginal rights or treaty rights in relation to the funding associated with child welfare. While it may be politically expedient to create an Act that is neutral on “rights” for all parties, this must be in exchange for a substantive, enforceable legal funding commitment. Long gone are the days where First Nations can reasonably or responsibly rely on the word of ministers to hope that they fulfill their political promises. Ministers change, governments change and laws change, which is why, if there is to be legislation, it must include a statutory guarantee of funding. Without it, this legislation is empty of any real intention or ability to end the status quo — a price that will continue to be paid by our children and their children.

			First Nations cannot afford to lose any more children to a racist and sexually violent system that decreases their life chances and limits their ability to enjoy life with their families, communities and nations. The increasing foster care rates, incarceration rates and missing and murdered rates compel us to act urgently and with purpose. All that is required is for Parliament to sit down with First Nations child welfare experts and make the required amendments. Without substantive amendments, Bill C-92 may end up causing more harm than good and inject legal chaos into an already broken system and risk the lives of more of our children. Canada has apologized for the trauma caused by residential schools, while at the same time admitting that child welfare has continued the trauma. Canada has stated that this is a humanitarian crisis and as such is legally and morally bound to do better. It’s time to sit at the table and urgently work this out for the sake of the children.

			Update

			Bill C-92 became law and was assented to on June 21, 2019. Some changes were made to the Bill before it was passed into law, but the same basic concerns remain. As predicted, First Nations children are still being apprehended at alarming rates and First Nations report that very little has changed on the ground. Meanwhile, Cindy Blackstock of the First Nations Child and Family Caring Society continues to press Canada at the Canadian Human Rights Tribunal and the courts to end discrimination against First Nations children in care.
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			Respecting Indigenous Languages: More Hollow Reconciliation31

			The Bill is not a recognition of the official status of First Nations language rights or a guaranteed minimum level of funding. It reads more like a carefully worded, overly broad, vague set of theoretical aspirations than any firm legal commitment that one could enforce in court.

			There is no doubt that pre- and post-Confederation governments in what is now known as Canada have developed policies, enacted laws and regulations and engaged in practices that have had two primary objectives: to acquire First Nations lands and resources and to reduce financial obligations acquired through treaties and other agreements with First Nations. Their primary methods have been to eliminate and/or assimilate “Indians.” Elimination took the forms of smallpox-infected blankets, scalping bounties, murders, starvation rations and forced sterilizations. Attempts at forced assimilation took the form of residential schools, forced adoptions (the Sixties Scoop) and the Indian Act, which outlawed certain cultural practices and created a legislative extinction date for First Nations. The impact of these laws, policies and practices have been nothing short of genocidal. One important element of the genocide is the devastating impact on First Nations languages. The majority of the seventy different First Nations languages are at risk of extinction.

			The federal government would have us all believe that it has moved on from this so-called legacy of the past. Our current Prime Minister is fond of saying that we have transitioned into a period of reconciliation. Former Prime Minister Stephen Harper even apologized in Parliament for the harms of residential schools. As he said in Parliament in 2008:

			Two primary objectives of the Residential Schools system were to remove and isolate children from the influence of their homes, families, traditions and cultures, and to assimilate them into the dominant culture. These objectives were based on the assumption Aboriginal cultures and spiritual beliefs were inferior and unequal. Indeed, some sought, as it was infamously said, “to kill the Indian in the child.” Today, we recognize that this policy of assimilation was wrong, has caused great harm, and has no place in our country.

			Yet, following this apology, the Conservative government made staggering funding cuts to First Nations and their various organizations, including reducing the funds for protecting and maintaining First Nations languages. Harper’s empty apology meant that the majority of First Nations languages would continue to be at risk of extinction.

			However, Harper’s decade of doom was followed by the welcome election promises of the current Liberal Prime Minister Justin Trudeau, who promised to undo all the harms of the previous Harper government, including repealing legislation imposed on First Nations during Harper’s era. Trudeau also promised to implement all of the trc’s Calls to Action and, in particular, committed to legislate the formal recognition of Indigenous languages as an Aboriginal right and provide sufficient funding.

			Where he went wrong was in partnering with the afn to do this work, instead of working with the rights holders — that is, First Nations themselves and their language experts. What has resulted is Bill C-91: An Act respecting Indigenous languages, legislation bountiful in flowery wording and empty on substantive rights. Not the best way to start off 2019, which is the Year of Indigenous Languages.

			Bill C-91 was introduced and had its first reading by Minister of Canadian Heritage and Multiculturalism Pablo Rodriguez, on February 5, 2019. The Bill went to second reading on February 20, 2019 and was referred to the Standing Committee on Canadian Heritage on the same day. Therein lies the first problem — this Bill is sponsored by the Minister of Canadian Heritage and Multiculturalism and is being studied by the Standing Committee on Canadian Heritage. First Nations’ rights are not a matter of Canadian heritage or multiculturalism. First Nations are not comparable to minorities or ethnic groups. First Nations are the original sovereign nations of the territories on which Canada now sits. They have their own nation-based laws, customs, practices, governments, economies, trading networks and military alliances. Their status as sovereign nations was undisputed and is the reason why treaties were signed. Nations only sign treaties with other nations, not with subjects, citizens or cultural groups. First Nations were not then, nor are they now mere cultural groups.

			Trudeau had promised to work together with First Nations on a nation-to-nation basis in a way that recognizes First Nations’ rights, collaborating in partnership instead of the taking the usual paternalistic, top-down approach. Yet, Bill C-91 is exactly that — a top-down legislation drafted with the advice of the afn, but not the First Nations’ rights holders themselves. Worse than that, the Bill is not a recognition of the official status of First Nations language rights or a guaranteed minimum level of funding. It reads more like a carefully worded, overly broad, vague set of theoretical aspirations than any firm legal commitment that one could enforce in court.

			Even the Indigenous Languages Commissioner, as set out in the Bill, is appointed by, paid by and can be removed by Canada; their powers are limited to research and advocacy. This is a missed opportunity for Trudeau, who could have worked with First Nations language experts and designed legislation to truly protect First Nations languages and take real steps to undo the devastation done by federal laws and policies.

			Although there are many problems, legal and otherwise, with the wording in every section of this Bill, and there are many legal problems raised with said wording. I have five core concerns. First, there is no specific recognition of First Nations languages as official languages, nor is there a specific First Nations language right that is actually granted or recognized. The Bill merely references rights “in relation to” Indigenous languages, but this could mean one’s personal right to speak a language versus the right to receive government services in one’s language, for example. Secondly, there is no specific recognition of First Nations jurisdiction or powers in relation to First Nations languages. The Minister of Canadian Heritage and Multiculturalism retains all powers in relation to the Bill and any future regulations.

			My third concern is that there is no specific or firm commitment in relation to funding. The Bill provides that the minister will “establish measures to facilitate the provision” of funding. However, establishing “measures” is not a direct commitment for a specific funding amount or a commitment to whom this funding will flow. This relates to my fourth concern, that the Bill promotes a pan-Indigenous approach that is not specific to First Nations and appears to put other broadly defined “Indigenous groups” on the same level as First Nations. Under this Bill, funds could flow to anyone who incorporated an organization and claimed to be Indigenous, despite their lack of status as actual rights holders within a specific First Nation territory.

			Finally, this Bill appears to utilize the same federally controlled legislative framework concept for rights definition, limitation and scoping. In other words, the ultimate control rests with the federal government, including enacting the regulatory regime that determines when, if and to what level it will be funded. Trudeau already had to back away from the federal rights recognition framework rejected by numerous First Nations and First Nations organizations. Of particular concern is the federal government’s intention to establish a “framework” that is intended to define, limit and determine the scope of the language rights to be exercised, how and by whom, by way of negotiated agreements. While the afn and the Métis National Council have come out in support of the Bill, the Inuit Tapariit Kanatami (itk) have been very critical of it, explaining that they feel Canada acted in bad faith, that it is not Inuit-specific and that it does not protect Inuit language rights. As Natan Obed, President of itk, put it:

			The absence of any Inuit-specific content suggests this bill is yet another legislative initiative developed behind closed doors by a colonial system and then imposed on Inuit.

			It is important to remember that legislation is not legally required for the federal government to provide services in Indigenous languages or to provide funding to First Nations for Indigenous languages. One should always be wary of a government bearing gifts in the form of legislation. It usually comes with federal control and provisions that limit First Nations’ rights, and can ultimately be amended or repealed at the will of the government.

			The trc’s Calls to Action, the Royal Commission on Aboriginal Peoples and undrip all provide support for legal recognition and financial support for First Nations languages. That being said, for those First Nations who support federal legislation to enhance the political and legal commitment to First Nations languages, the key moving forward will be in the wording. To make this legislation more helpful than harmful, substantive amendments will be required. Given the speed at which Parliament is moving in the study of this legislation, it is unlikely that the majority of First Nations, their representative organizations or language experts will get their ten-minute opportunity to present to the Standing Committee on these much-needed amendments.

			Perhaps once the Bill reaches the Senate, they will embrace their role as the “sober second thought” of government and slow down the process enough to hear from First Nations experts and consider meaningful amendments — assuming there still is a Liberal government after the snc-Lavalin scandal.

			Update

			Parliament ultimately passed the Bill into law on June 21, 2019 with some minor changes. Very little if any action has been taken on this new Bill and very little new funding has flowed to First Nations for the level of hiring, training, infrastructure and curriculum development that is needed — exactly what we said would happen.
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			Canada’s Criminalization of the Indigenous Tobacco Trade32

			The problem is less about First Nations criminality and more about colonial control of First Nations practices for the benefit of non-First Nations governments and corporations.

			Prime Minister Justin Trudeau claims that there is no relationship more important than the one with Indigenous Peoples. He has committed to a renewed nation-to-nation relationship based on respect for Indigenous rights. To this end, Trudeau made many promises to First Nations, including a commitment to review and repeal all of the laws imposed on First Nations by the former Conservative government led by Stephen Harper.

			This is a significant commitment, as Harper passed numerous laws impacting Indigenous rights without complying with the legal duty to consult, accommodate and obtain the consent of First Nations. Laws related to drinking water, elections, financial transparency, matrimonial property, land surrenders and removal of protections for lakes and rivers were passed in spite of strong opposition by First Nations. One bill that attracted a great deal of resistance was Bill C-10: An Act to amend the Criminal Code (trafficking in contraband tobacco). Bill C-10 created the new offence of trafficking in contraband tobacco and prescribed minimum prison terms for repeat offenders. The rcmp defines contraband or illicit tobacco as including product “unlawfully manufactured in Canada, mainly on First Nations reserves and territories.” Yet, it is only unlawful to the extent that the federal government has made it unlawful.

			Current laws completely ignore the inherent Aboriginal and treaty rights of First Nations to engage in their traditional economies — let alone First Nations’ rights under their own laws and those of the larger traditional Native nations from which they originated. Not only do First Nations have a right to trade in tobacco with other First Nations, but they have a right to trade with settlers as well. Part of the traditional practice of trading in tobacco was trading with Europeans — which is, in fact, how Europeans came to enjoy tobacco today.

			The sovereign Native nations in North and South America have been growing, manufacturing and trading tobacco for thousands of years. Some anthropological estimates put the growth and use of tobacco as a crop by Native Peoples as early as 5000 BC. Native peoples manufactured the tobacco plant for use in ceremonies, sacred rites and rituals, and it is still used in ceremonies today. Tobacco is often gifted to Elders to perform ceremonies or exchanged between First Nations as part of cultural protocols, for example. Tobacco was also traditionally manufactured for snuffing, chewing and smoking, as well as for medicinal purposes and was even used as insect repellent. By comparison, European settlers did not start growing, using or trading in tobacco until very recently — in the last several hundred years — and only because Native nations introduced it to them. If there is one economy that should be exclusively managed, controlled and legislated by First Nations, it is the tobacco trade.

			The First Nations tobacco trade is an essential part of the traditional and modern cultural practices and economies of many traditional Native nations in what is now known as Canada and the United States. They have managed, protected and benefited from the many natural resources within their traditional territories since time immemorial — including tobacco. Today, the inherent Aboriginal and treaty rights of First Nations to engage in traditional practices, such as the growth, manufacture and trade in tobacco, are governed by traditional and modern Native laws and regulations. These practices are also protected in section 35 of Canada’s Constitution Act, 1982, which specifically protects Aboriginal and treaty rights, including pre-contact practices that were integral to Native cultures.

			undrip provides that First Nations have the right to self-determination, which includes the right to freely pursue their economic development (article 3); the right to be secure in their own means of subsistence and engage freely in all traditional and economic activity (article 20); and the right to benefit from their own lands and natural resources in their territories (article 25). While the UN considers these to represent the minimum standards for the “dignity, survival and well-being” of Indigenous Peoples, Trudeau’s government has also committed to implementing undrip into domestic law. At a minimum, the current government should exempt First Nations from these unconstitutional and human rights-infringing laws that criminalize the First Nations tobacco trade.

			Article III of the Jay Treaty of 1794 recognized the trading practices of Native nations north and south of the imposed border and confirmed that their rights to live and pass freely over the border would continue to be protected and included an exemption from customs, duties and other fees. In fact, the 1983 report of the Special Parliamentary Committee on Indian Self-Government (also known as the “Penner Report”) specifically recommended that article III of the Jay Treaty be implemented into legislation. Instead, Canada has continued to deny Indigenous Nations their long-held rights to trade and move freely over the border.

			The problem is less about First Nations criminality and more about colonial control of First Nations practices for the benefit of non-First Nations governments and corporations. In other words, the crime of contraband tobacco was created to disentitle First Nations from engaging in their own tobacco trade. Not unlike what federal and provincial governments did with hunting and fishing. Characterizing First Nations people who engage in the tobacco trade as gangs, criminals or members of organized crime is both racist and factually wrong. It is itself a hate crime insofar as it paints all First Nations people in the trade as criminals and dangerous. First Nations have just as much right to provide food, clothing and shelter for their families as anyone else, including Canadian businesses like convenience store owners, who do not have constitutionally protected rights to engage in the tobacco trade.

			The racist backlash experienced by First Nations from being characterized as criminals stems directly from federal and provincial laws, policies and enforcement measures that appear to target First Nations. Canada can’t have it both ways — they can’t complain about the cost of First Nations poverty and continually criminalize all our means of subsistence. This focus on contraband tobacco appears to be less about addressing organized crime and more about who gets to profit from the tobacco trade.

			Update

			Bill C-10 passed into law on November 6, 2014. Since then, several raids and arrests have been made on First Nations engaging in their tobacco trades.
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			Cannabis Legalization Ignores First Nations33

			It was very clear that the Bill was intended to target First Nations and their long practice of growing, manufacturing and trading in tobacco despite their inherent Aboriginal and treaty rights to do so.

			For decades, federal and provincial governments, through their local, regional and national police agencies and court systems, have arrested, charged and imprisoned thousands of First Nations people for engaging in the cannabis trade. Many had hoped that Prime Minister Justin Trudeau’s stated commitment to renewing the relationship with Indigenous Peoples and his desire to legalize cannabis would help address many issues. One of the key issues is the crisis-level over-incarceration of Indigenous Peoples.

			Despite legalization of cannabis in 2018, Trudeau’s Liberal government did not see fit to provide relief for Indigenous people languishing in prisons for cannabis-related offences. Drug prohibition laws have targeted Black and Indigenous Peoples in numbers disproportionately higher than those of white people. An investigation conducted by Vice showed that Indigenous Peoples were nine times more likely to be arrested for cannabis than white people. In places like Halifax, Nova Scotia, Black people are five times more likely to be arrested. They are grossly over-represented in the more than half a million Canadians who have cannabis charges on their records because they are more likely to be stopped, searched and arrested by police. This is disappointing on two fronts: first, that Trudeau has not kept his promises to Indigenous Peoples; and second, that the first-ever female Indigenous Justice Minister didn’t take steps to get Indigenous Peoples out of prison.

			We know that the over-incarceration of Indigenous Peoples is a real crisis — one that continues to grow without abatement. Despite comprising only 5 percent of the population in Canada, they represent more than 27 percent of those in federal prisons. Indigenous women make up a staggering 43 percent and Indigenous youth are now over 46 percent of admissions to youth corrections. Yet, even these statistics don’t show the whole picture. The provincial incarceration rates, especially in the Prairies, are astounding. Up to 80 percent of those held in provincial prisons are Indigenous. For Indigenous girls in Saskatchewan, that rate is an unbelievable 98 percent. We also know that more than half of all drug offences in 2016 were cannabis related (58 percent), with the majority of the charges were for possession. To say that we have a real incarceration crisis is an understatement. The limited cannabis legalization scheme — which does not substantively address over-incarceration of Indigenous Peoples — is yet another broken promise.

			While a handful of First Nations businesses have been specifically “permitted” to engage in this new trade, the majority are under a very real risk of legal sanctions — both as individuals and as First Nations — who assert their jurisdiction in this area. It is a cruel colonial irony that the very same people who have been imprisoned for their role in the cannabis trade — First Nations peoples — are now largely prohibited from engaging in the trade without permission from provincial governments. Neither the federal nor provincial governments engaged in nation-to-nation dialogue with First Nations over how to best bring federal, provincial and First Nations laws related to cannabis into harmony. Despite the many calls from First Nations for collaboration, they were left out of the legislative drafting process and any attempt to provide a trilateral, good-faith path forward.

			In May 2018, prior to the legalization of cannabis, the Standing Senate Committee on Aboriginal peoples released a report on Bill C-45: An Act respecting cannabis and to amend the Controlled Drugs and Substances Act, the Criminal Code and other Acts, which noted a real lack of “meaningful consultation” with First Nations and recommended that legalization be delayed for one year. The Standing Senate Committee recommended that Canada use the year to engage in negotiations with First Nations about tax collection and revenue sharing on reserves, recognition of the right of First Nations to enact their own legislation and funding for substance abuse and healing centres. They further recommended that no less than 20 percent of all cannabis production licences be issued to First Nations. This would have provided sufficient time for First Nations to draft their own laws, rules and regulations and develop their own business policies and public safety protocols. The Ministers of Health and Indigenous Services penned a letter to Senate claiming that their government “respects the jurisdiction of Indigenous communities.” Yet, Justice Canada officials previously clarified in Senate hearings that their position is that First Nations cannot enact by-laws in relation to cannabis on reserve. Only provincial laws would apply. The federal government can’t have it both ways.

			Incredibly, Trudeau has missed yet another opportunity to engage with First Nations on a nation-to-nation basis. He decided to forge ahead on cannabis legislation without properly engaging with First Nations or meaningfully considering their sovereign jurisdiction and law-making powers or their Aboriginal and treaty rights to pass their own laws. Instead, the federal government assumed provincial jurisdiction, setting the stage for the legislated exclusion of First Nations and conflict on the ground.

			This isn’t the first time the government of the day has blockaded First Nations from engaging in their own business and trade endeavours to support their communities. It wasn’t that long ago that the Conservative government under former Prime Minister Stephen Harper enacted Bill C-10: An Act to amend the Criminal Code (trafficking in contraband tobacco) to create the new offence of trafficking in contraband tobacco and prescribed minimum mandatory sentences for repeat offenders. It was very clear that the Bill was intended to target First Nations and their long practice of growing, manufacturing and trading in tobacco despite their inherent Aboriginal and treaty rights to do so. The rcmp defined contraband tobacco as a product that is primarily manufactured on First Nations reserves. This Bill effectively acted as a legal blockade, attempting to criminalize First Nations for engaging in their own traditional economies — an economy not even known to Europeans prior to contact.

			Settler governments have long engaged in the colonization of Turtle Island not only through the theft of First Nations lands and resources, but also through the appropriation of their lucrative trade practices, products and routes. The criminalization of the tobacco trade for First Nations went hand in hand with the transfer of control and benefit from tobacco to settler governments. It looks like Canada is doing the same thing to First Nations with regards to the cannabis trade. While it may or may not have been grown, manufactured and traded traditionally, there is no doubt that this is the modern evolution of the right to trade as outlined in so many Supreme Court of Canada cases (for example, the Van der Peet trilogy of cases and the Sappier and Gray cases). First Nations are not limited to economic practices of pre-contact times, nor should practices be “frozen in time.” Yet, that is exactly what seems to be happening with the cannabis trade.

			In fact, it looks like those that are first in line to profit from this new legal trade are the very politicians and police officers that once fought so hard to imprison First Nations for trading in tobacco and now cannabis. Those previously engaged in tobacco and drug enforcement have an unfair advantage of knowing all the confidential intelligence on the drug trade and its key players, as well as where and when to sell product and to whom. On top of this, former cops have connections all over the country, and that alone is an incredible advantage and means of intimidating the so-called competition. This gross injustice is now compounded by the fact that only certain businesses will be granted licences and the majority of those licences do not include First Nations or their businesses. According to the federal government’s report to Senate, there are only five Indigenous producers out of the 105 in Canada — a far cry from the minimum 20 percent recommended by Senate.

			As the most impoverished communities in Canada, First Nations have incredible social pressures on them to find ways to provide for their communities in a legally and politically hostile context. Federal and provincial governments have created legal blockades around most First Nations traditional economies like hunting, fishing and gathering. They have left First Nations with few alternatives.

			If Trudeau thinks that First Nations will simply shrug their shoulders and move along to a different economic opportunity, he is sadly mistaken. Many First Nations are invested in this trade and will defend their legal right to do so with or without provincial approval. The ability of the police to enforce federal or provincial laws in this regard will be highly suspect given their former colleagues’ involvement in the trade. Would the police be upholding the law or protecting the thin blue line’s new income stream?

			All of this pending conflict — and there will be conflict — could have been avoided had Trudeau practised what he promised and engaged with First Nations on a nation-to-nation basis and respected First Nations’ rights. It’s never too late to act, but with an election just around the corner, it is unlikely Trudeau will rock the boat for all those former cops and Liberal politicians who now stand to make millions from cannabis.

			Update

			Since this Bill was enacted, there have been very few licences for First Nations. Instead, some First Nations have opened their own businesses outside of the provincial processes.

			Sources

			Bill C-45, Statutes of Canada 2018, Chapter 16, assented to June 21, 2018. url: parl.ca/DocumentViewer/en/42-1/bill/c-45/royal-assent

			Bill C-10, Statutes of Canada 2014, Chapter 23, assented to November 6, 2014 url: parl.ca/DocumentViewer/en/41-2/bill/C-10/royal-assent

			R. v. Van der Peet, [1996]. url: scc-csc.lexum.com/scc-csc/scc-csc/en/item/1407/index.do

			R. v. Sappier, R. v. Gray, [2006]. url: scc-csc.lexum.com/scc-csc/scc-csc/en/item/2329/index.do

			“The Ex-Cops, Politicians and Friends of Bill Blair cashing in on Lewgal Weed,” by Enzo Dimatteo, Now, January 29, 2018. url: nowtoronto.com/news/cops-politicians-cashing-in-on-cannabis/

			“Advocates Call for the Free Automatic and Permanent Deletion of Simple Cannabis Possession Charges,” Canncentral. May 1, 2019. url: canncentral.com/advocates-call-for-the-free-automatic-and-permanent-deletion-of-simple-cannabis-possession-charges 

			“Black and Indigenous People Are Overrepresented in Canada’s Weed Arrests,” by Rachel Browne, Vice, April 18, 2018. url: vice.com/en_ca/article/d35eyq/black-and-indigenous-people-are-overrepresented-in-canadas-weed-arrests
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			NAFTA 2.0: Time to Get it Right or Kill It34

			We must keep in mind that this deal impacts the lands, waters, resources and safety of First Nations in Canada and legally, this deal cannot go ahead without their free, prior and informed consent.

			There is a long list of items that US President Donald Trump has put on his “to kill” list, including Obamacare, Planned Parenthood, the Department of Education, immigration and, most recently, nafta. Trump called the North American Free Trade Agreement the “worst trade deal ever made” in US history and indicated he may have to kill the deal. Canada’s Prime Minister Justin Trudeau and Mexico’s President Enrique Pena Nieto, on the other hand, are scrambling to renegotiate with Trump in order to save nafta. But why the mad rush to feverishly save nafta? It’s not like it has widespread support among the people of those three countries and I am sure if the planet had a vote, it would be a resounding no.

			So, what’s the big deal about nafta? A legal agreement that came into effect on January 1, 1994, it eliminates most of the tariffs on trade between the three signatory countries with the intention of encouraging trade on a massive scale. However, it is important to note that Canada and the US already had massive trading relations prior to nafta and will continue to trade on a large scale, even if Trump kills nafta. Although nafta is clearly a trade deal, the promise made to the citizens of all three countries was that it would improve the standard of living for all. While it is hard to analyze nafta’s impact on the Canadian economy in isolation from many other factors, by almost all critical accounts, nafta has not been the economic saviour it was originally touted to be when it was first signed.

			More recent studies have concluded that there have been minimal, if any, positive impacts on the real welfare of the three countries. In fact, the general well-being of Canadians has actually declined by 0.06 percent. Some experts have argued that nafta has created more economic instability than actual benefit, as millions have lost their jobs and wages have stagnated generally and even decreased in Mexico. Similarly, while Canada’s overall international trade increased by 11 percent during nafta, its terms of trade (the price of imports relative to exports) decreased by 0.11 percent. Researchers have found that the overall impact of nafta on most people in all three countries has been nothing short of “devastating.” The Canadian Centre for Policy Alternatives summed it up as follows:

			The agreement has destroyed more jobs than it has created, depressed wages, worsened poverty and inequality, eroded social programs, undermined democracy, enfeebled governments, and greatly increased the rights and power of corporations, investors, and property holders.

			This doesn’t even take into account the true cost of environmental destruction or the localized impacts on Indigenous Peoples in all three countries.

			Some have referred to nafta as the end result of negotiations between self-interested transnational corporate elite largely intended to benefit corporations — not people or the planet. In fact, many critical observers refer to nafta as a corporate international bill of rights. Numerous civil society organizations in all three countries have rallied against nafta 2.0 unless there are substantive amendments — including many thousands protesting in the streets in Mexico. First Nations in Canada, tribal governments in the US and Indigenous Peoples in Mexico have been left in the dark and have no meaningful say in whether nafta goes ahead, and if so, on what conditions. Here in Canada, the negotiations themselves are taking place in relative secrecy and there are no widespread consultations with Canadians, civil society organizations or experts and no legal consent by First Nations. The important question is do we want to save nafta at all costs and, if so, what are those costs?

			We have a great deal to worry about, after all. Remember former Canadian Prime Minister Harper’s secret Trans-Pacific Partnership (tpp) negotiations? Just like Trudeau’s process, there were no widespread consultations with First Nations for the tpp either. The draft tpp agreement was eventually leaked and it was revealed that there were no real protections for human rights, First Nations’ rights, the environment or women. There is a very real concern that Canada’s negotiators are relying on similar tpp wording for nafta so as not to rock the trade negotiations. While we are all distracted with nafta, the tpp negotiations we thought were dead continued under the radar. On September 30, 2017, Canada announced a thirty-day consultation period regarding its ongoing tpp discussions with other nations, including Australia, New Zealand, Japan, Peru and Singapore and others (minus the US).

			While welfare has decreased for Canadians since nafta, socioeconomic conditions have decreased to crisis levels for First Nations. nafta has had other devastating impacts. Many Mexicans have lost their farms and have been subjected to substandard working conditions. There has been significant environmental destruction in all three countries and current nafta rules undermine states’ attempts to address climate change. Indigenous women and girls suffered increased violence at the hands of the extractive industry, bolstered by the transnational corporations shielded under nafta. nafta rules allow corporations to sue countries for enacting environmental protection if they impact these corporations. Focused almost exclusively on profits, negotiators fail to think about the thousands of murdered and disappeared in Canada, the US and Mexico near mining projects or man camps (see Chapter 20). To make matters worse, there are no substantive or concrete legal protections, enforcement mechanisms or redress for violations of Indigenous rights, human rights or the environment under nafta.

			If that were not bad enough, Investor-State Dispute Settlement (isds) leaves the decision making for all disputes in the hands of a few trade lawyers. The relevant laws considered in their decision making are rooted within nafta. Laws relating to human rights, Indigenous rights and environmental protections are not factored in. Under nafta’s controversial isds provisions, Canada has earned the title of “most-sued country,” having paid out hundreds of millions of dollars in taxpayer money (and Indigenous resources) to large corporate investors who have sued Canada under isds. While the US has yet to lose a single case under isds, Canada stands to potentially lose billions more — not including the millions in legal fees.

			The perceived benefits of nafta are far outweighed by the significant harms to people and the planet. If Trump kills the deal, the world would not end. Trade between the three countries will certainly continue. We must keep in mind that this deal impacts the lands, waters, resources and safety of First Nations in Canada and legally, this deal cannot go ahead without their free, prior and informed consent. That is, assuming Trudeau meant what he said at the UN General Assembly last month when he said Canada accepts undrip without qualification. Article 19 of undrip is very clear that Canada must obtain the free, prior and informed consent of Indigenous Peoples before adopting any measure that may affect them.

			So, perhaps the solution lies with First Nations. nafta is dead without First Nations’ consent anyway. So, Trudeau ought to start the good faith consultation process before his negotiators make promises they can’t keep.

			Update

			Canada, the US and Mexico did agree to a new nafta 2.0, now called the Canada US Mexico Agreement (cusma). There are several key changes, like the removal of Chapter 11 (the controversial isds provisions), which is a victory. However, cusma has included other provisions that give corporations a great deal of power over our regulatory system. Further, the isds provisions still remain in the tpp agreement, now called cptpp. Despite negotiations around a new Indigenous chapter, neither it nor undrip were included in cusma. There were no substantive protections for Indigenous decision making leading up to or included in cusma.

			Sources
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			cusma — the “New nafta,” Council of Canadians. url: canadians.org/nafta

			Lessons from nafta: The High Cost of “Free Trade,” Canadian Centre for Policy Alternatives. url: http://www.policyalternatives.ca/sites/default/files/uploads/publications/National_Office_Pubs/lessons_from_nafta.pdf
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			Anti-Terrorism Act: Testimony at the Senate Committee on Public Safety and National Security35

			This new national security law focuses on threats to sovereignty, territorial integrity, diplomatic relations — of all things — economic stability, critical infrastructure. All of these things are an essential part of the daily lives of Canadians and First Nations.

			Mr. Romeo Saganash (Abitibi–Baie-James–Nunavik–Eeyou, ndp)

			I want to start with Ms. Palmater. I’ve been in this business for more than thirty years as well. I’ve been called many names, too. All of our protests and challenges posed by Aboriginal peoples in this country are always related to the economy of this country: resource development is, of course, an important aspect to all of that.

			The far-reaching proposed provisions in Bill C-51 are therefore somewhat a direct threat to section 35 rights. National Chief Bellegarde recommended that we scrap this Bill. You say that this Bill must be withdrawn because it’s not fixable. I happen to agree with that.

			For 150 years in the history of this country, governments have always been adversaries to Aboriginal peoples in this country. We both know that. What we’ve always considered as rights issues have always been viewed or treated as police issues or law and order issues, on the other hand — by successive provincial, federal, and municipal governments, I might add.

			Will this proposed legislation make matters worse or better for Indigenous Peoples in this country, and why?

			Dr. Pamela Palmater

			Thank you for your question. It’s an important one because, as I stated, it doesn’t just impact Indigenous Peoples, it impacts the rest of Canada: environmentalists, unions, women’s groups, children’s advocates.

			We have to get real about what is the clear and present danger here. How many Canadians on Canadian soil have died from acts of terrorism? Compare that with how many thousands of murdered and missing Indigenous women and girls there are. Where is the Bill C-51 to protect them? How many husbands have killed their wives? How many serial killers have we had? Yet we’re focusing on Bill C-51.

			The problem is this Bill isn’t really about terrorism. If you do an analysis of this Omnibus Bill, the focus is, just as you’ve said, less about being anti-terrorism and more about protecting the status quo in terms of power relations and economic relations. This new national security law focuses on threats to sovereignty, territorial integrity, diplomatic relations — of all things — economic stability, critical infrastructure. All of these things are an essential part of the daily lives of Canadians and First Nations. Passing this Bill for any activity, any person, any purpose that threatens national security so defined as financial stability and territorial integrity, makes us all suspects.

			Canada won’t even have to pass this Bill — the terrorists will have won. What is terrorism? Fundamentally it’s the denial of life, liberty and security of the person. If Canada goes ahead and takes those rights away, terrorists just have to sit back, job done.

			We worked far too hard in our treaty negotiations. We worked far too hard in the development of the Charter, and the Constitution and all of the international laws that protect core, fundamental human rights, to allow that to happen because we want to protect some corporate economic interests.

			Mr. Romeo Saganash

			Given that your access to information request has shown that you’ve already been surveilled for perfectly legal civic actions, is it reasonable to assume — let me put it that way — that if this law is passed, this legislation is passed, you could be viewed as a terrorist for the same lawful activities?

			Dr. Pamela Palmater

			Bill C-51, as currently written, would capture everything under Idle No More. Imagine, Grand Chief Matthew Coon Come of the Grand Council of the Crees offered a quote for my submission as well that said that had their activities been done today as opposed to back then, there wouldn’t be the negotiation of the James Bay Agreement, they would all be in jail. The Idle No More movement, which was a historical coming together of First Nations and Canadians peacefully dancing and singing and drumming, would now all be monitored — if it isn’t already, as the media has indicated that we are clearly monitored — and perhaps arbitrarily detained. All of these things are very frightening for this country.

			Keep in mind that the UN Declaration on the Rights of Indigenous Peoples protects us, grants us and recognizes under international customary law that we can act autonomously, that we can occupy our lands. Under the Department of National Defence’s manual, occupying our lands, advocating for autonomy and advocating for political rights is described as “insurgency” alongside jihadists. It is no comfort that there is a proviso saying that lawful activity, lawful dissent, lawful protest, lawful art — whatever that is — won’t be captured by this Bill, because the second we do a round dance in the street without a permit, it very quickly becomes unlawful.

			We have to remember that I already went over all of the very validly enacted laws that Canada has had that have ended up in the killing, murder, rape, violence, sterilization and scalping of our people. Those were valid laws. The only way to protect ourselves was to act unlawfully in resistance. What we’re saying now is that the clear and present danger to First Nations and Canadians is in the environmental destruction and the contamination of our water, and that we have a right to defend our life, liberty and security to protect our future generations. Under this Bill that will all be captured as a threat to national security and/or terrorism.

			Hon. Diane Ablonczy

			I just wanted to give Ms. Palmater time to put her legal training to work. And her activist knowledge and just to help us to understand how you feel that section 2 activities might impact you.

			Dr. Pamela Palmater

			Thank you for asking because as you probably know I was a lawyer for Justice Canada and worked on legislation and have taken training in legislative interpretation and regulatory drafting. Which is why I was quite shocked that this legislation ever made it here. The Justice Canada lawyers that I know would never have said that this is anywhere near constitutional.

			The problems are that little list that you just read, is just a list. It’s just an example, some examples of what would be threats to national security. There is no limit on the threat to national security. That “any activity” means any activity.

			My problem is under the Bill, who gets to decide? Clearly, it’s Canada and independent law enforcement officers. What’s happening here is there is an infinite number of offences that are created, it’s not knowable. And we have a right as citizens to basic tenet of law. We have a right as citizens to know the offence for which we’re being charged, to be able to predict it in the future. We know we aren’t allowed to steal things, so we don’t steal things, or we know there’s consequences.

			Under this Bill, it’s literally anything. And that’s a problem in law, basically, and it’s certainly doesn’t correspond, it would never survive a constitutional or Charter challenge, and I think that the former Supreme Court Justices have been pretty specific about that.

			Hon. Wayne Easter (Malpeque, Lib.)

			Thank you to both witnesses for your presentation today. And also for both your efforts out there beyond your appearance at the community, one on policing and one of legitimate public dissent, that profiles issues. I think that both are important in a democracy.

			First, starting with you, Ms. Palmater. You’ve mentioned the need for a special First Nations advocate. And I’m making an assumption here, I expect that relates to the section in the Bill where csis can apply for a warrant to do certain things.

			I take from your comments you’re suggesting that if the Bill goes through, there needs to be an amendment in that area that would allow for special advocates, in this case, First Nations, that would be able to, I guess, provide the other side of the argument, before a judge in terms of whether or not a warrant is granted.

			Am I correct in that? Do you want to expand on that a little bit?

			Dr. Pamela Palmater

			Sure, just to be clear, I’m saying there is no way to save this Bill at all.

			Hon. Wayne Easter

			I understand that.

			Dr. Pamela Palmater

			My recommendations were how to address the problem right now. We have a crisis right now: First Nations being targeted by police officers and the government at large. If this Bill were to pass and they added this provision of a special First Nations advocate for all of these core processes, that wouldn’t stop First Nations from being targeted to begin with. That’s like trying to provide compensation to murdered Indigenous women after they’ve already been murdered. It’s too little, too late. So, I don’t think it would be effective to counter all of the rights violations that are currently under Bill C-51.

			Hon. Wayne Easter

			Coming back to the request. One of the problems with the current Bill where csis goes to a judge, the Minister of Justice called this judicial oversight. It’s not. It’s traditional authority to allow csis to do certain things. There are some that feel you need the balance before that judge that makes that decision. That’s what I’m trying to target on. Would there be better balance if you had a special advocate with First Nations expertise where csis was asking a judge for that warrant to do certain things?

			Dr. Pamela Palmater

			I think it would be more balanced than the current unbalance that there is in the Bill keeping in mind that this Bill also turns the justice system on its head and how our constitution works. That in fact, judges are, their role is to uphold the constitution and Charter rights and not to find ways to get around them. So, really, asking them to undo all of their training or how we govern ourselves, even with the First Nations advocate, isn’t going to really address the core problem.

			Update

			Bill C-51 passed into law and while Justin Trudeau campaigned on repealing all the problem areas of the Bill, he has failed to do so in the five years he has been in office.

			Source

			Bill C-51 Anti-Terrorism Act, Statutes of Canada 2015, Chapter 20, assented to June 18, 2015. url: parl.ca/documentviewer/en/41-2/bill/c-51/royal-assent

			

	

36

			RCMP Invasion of Wet’suwet’en Nation Territory Breaches Canada’s Rule of Law36

			Canada’s invasion of Wet’suwet’en territory through its national police force, the rcmp, is an example of the blatant violation of the rule of law in favour of non-Indigenous corporate interests.

			Prime Minister Justin Trudeau makes flowery public speeches about respecting the rights of Indigenous Peoples and reassures the international community that there is no relationship more important that the one with Indigenous Peoples. Yet, Canada invaded sovereign Wet’suwet’en Nation territory. When questioned about this aggressive move at a Liberal fundraiser in Kamloops, BC, he responded: “No, obviously, it’s not an ideal situation … But at the same time, we’re also a country of the rule of law.” Canada’s invasion of Wet’suwet’en territory through its national police force, the rcmp, is an example of the blatant violation of the rule of law in favour of non-Indigenous corporate interests. Canada has actually consistently failed to follow the rule of law when it comes to Indigenous Peoples. The violent arrests of the Wet’suwet’en people at the Gidimt’en checkpoint, set up in support of the Unist’ot’en homestead, is a glaring example of Canada’s lawlessness.

			The people of the Wet’suwet’en Nation, as represented by their traditional government, have long asserted their sovereign jurisdiction over their nation’s lands, which span about 22,000 square kilometres in northwest BC. These lands have never been ceded, nor have their rights to use, manage, protect or govern these lands been extinguished in any way. The nation has never signed any treaty or constitutional agreement that has specifically surrendered their sovereignty as a nation. While there have been many federal and provincial laws that have interfered with First Nations laws in general, there has never been an explicit extinguishment of Wet’suwet’en laws and jurisdiction over their sovereign territory. Their land rights are not only recognized in section 35 of Canada’s Constitution Act, 1982, but they are also protected in numerous international treaties and declarations, like undrip. In other words, there was no legal basis for Canada to invade their territory.

			The Wet’suwet’en Nation is a governing nation that has existed since time immemorial. They are made up of five clans: Gilseyhu (Big Frog), Laksilyu (Small Frog), Gitdumden (Wolf/Bear), Laksamshu (Fireweed) and Tsayu (Beaver). The Wet’suwet’en are organized through a series of hereditary leaders and have a complex system of governance. Canada did force the chief and council system on them and all other First Nations through the Indian Act, and now the nation also has five First Nations bands with Indian Act governments: Skin Tyee, Nee Tahi Buhn, Wet’suwet’en, Moricetown and Hagwilget. Despite Canada imposing the Indian Act band system on the Wet’suwet’en Nation, it was not successful in extinguishing or displacing the nation’s traditional government. This is evidenced by the fact that when the Wet’suwet’en Nation decided to assert their land rights in Canada’s courts, they did so as a nation through their traditional government as represented by their hereditary leaders.

			In Delgamuuwk v. British Columbia, the Wet’suwet’en, together with the Gitksan, asserted title to their lands. While the issue was ordered back to trial, the Supreme Court of Canada (scc) made significant findings about the nature of Aboriginal title being a right to the land itself. The scc found that the land is held communally by all members of the Aboriginal nation for their “exclusive use and occupation,” and that this right to land was protected in “pre-existing systems of aboriginal law” and Canada’s common law, even before the protection of Aboriginal rights in section 35 of the Constitution Act, 1982. No laws have since extinguished Wet’suwet’en rights with regard to their territory. Also significant is the fact that, according to scc jurisprudence, Aboriginal title contains an inherent limitation, in that title lands can’t be used in a way that is “irreconcilable” with the nature of the nation’s attachment to those lands. The scc explained it this way: “Implicit in the protection of historic patterns of occupation is a recognition of the importance of continuity of the relationship of an aboriginal community to its land over time.”

			What can we take from this case? Well, according to Canadian law, we know that it is the “Aboriginal nation” — in this specific instance the Wet’suwet’en Nation — that has the legal ownership of their traditional territories. It is not an individual band. So, the governments are not on solid legal ground simply because some of the bands may have signed an agreement with the pipeline company, especially if they did so in relation to territory off the reserve and without the free, prior and informed consent of the people. We also know that the lands are not held by individuals, but by the whole nation. Thus, any decisions in relation to those lands rest with the nation. We also know that the purpose of section 35 is to protect the many ways in which First Nations enjoy their title lands and these nations can’t use them in ways that are inconsistent with those uses. The scc specifically stated that if Aboriginal title lands are used as hunting grounds, then the land can’t be used in a way that destroys its value — as in strip mining.

			Keep in mind, these are the rules according to Canada’s own laws. The Wet’suwet’en as a sovereign nation have their own laws, rules, principles and governance mechanisms that would apply before Canadian laws do. Any way you look at it, the federal and provincial governments and the pipeline have breached the rule of law many times over.

			In the present case, not only were the Wet’suwet’en people using and occupying their lands, they were also protecting their lands from destruction by the Coastal GasLink pipeline slated to go through their territory. If First Nations can’t risk destroying their title lands for extractive projects according to scc decisions, certainly corporations should not be permitted to do so. It’s also clear that, despite the media reports, this was never about a protest. This was always about occupying and protecting their lands — something they have the legal right to do. This is where the so-called “rule of law” comes into play. The rule of law is touted by Canada every time it actually wants to break the law. According to the United Security Council, rule of law means:

			All persons, institutions and entities, public and private … are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards.

			It is very clear then, that Canada has a long history of breaching the rule of law when it comes to First Nations. In the Wet’suwet’en case, Canada has prioritized the extraction interests of a corporation over the constitutionally protected rights of a sovereign First Nation. This is a clear violation of the law. The Wet’suwet’en right to occupy and protect their territory is an internationally recognized human rights norm, now reflected in undrip. Article 8 provides that Indigenous Peoples are not to be subjected to the destruction of their culture — something that would naturally come from destruction of their lands and waters with a pipeline. Article 10 provides that Indigenous Peoples are not to be forcibly removed from their lands or territories — as was done by the rcmp who arrested and removed Wet’suwet’en people from their own lands. Articles 25 and 26 specifically protect the rights of Indigenous Peoples to own, use and control their traditional lands, waters, coastal seas and resources and further protects their rights to “uphold their responsibilities to their future generations in this regard.”

			Not only has Canada committed to implement undrip into domestic law, it is legally bound by many other international human rights treaties that it has ratified. While undrip may not yet be law in Canada, it represents the minimum international legal norms for recognizing the core human rights of Indigenous Peoples — something that Canada’s rule of law requires. Canada has also issued a directive on how it should engage with Indigenous Peoples on litigation relating to their rights, which Canada claims is based on reconciliation with Indigenous Peoples and respect for their legal rights. Former Minister of Justice Jody Wilson-Raybould made the bold claim that although she was just releasing this directive in January 2019, Canada has been using these rules for the last two years. This directive states, “Aboriginal rights do not require a court declaration or an agreement in order to be recognized.” The scc has confirmed this principle many times in its jurisprudence on the duty to consult, accommodate and get consent. Yet, we know that Canada has not only failed to abide by its own litigation directive, but it has blatantly violated Wet’suwet’en laws, Canadian laws, international laws and its own purported commitment to the rule of law.
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			When Canada sent the rcmp into the sovereign Wet’suwet’en Nation to destroy their checkpoints and violently arrest and remove Wet’suwet’en people from their own lands, it became lawless. Canada became an outlaw state. It also violated its own litigation directive when the rcmp issued a statement saying that since there has been no court case declaring Aboriginal title, the rcmp were justified in their actions. In denying the Wet’suwet’en their constitutionally protected legal right to enjoy their title lands, Canada has prioritized the private, economic interests of a corporation — TC Energy, owners of the Coastal GasLink pipeline — over the rule of law. As explained by the Wet’suwet’en:

			The Unist’ot’en homestead is not a protest or demonstration. Our clan is occupying and using our traditional territory as it has for centuries. … Our homestead is a peaceful expression of our connection to our territory. It is also an example of the continuous use and occupation of our territory by our clan.

			In this case, the laws of Canada were neither equally enforced, nor compliant with international human rights standards. Canada is not a country that follows the rule of law. Canada makes and breaks laws to suit its own economic and political interests, which run counter to those of Indigenous Peoples. It is time to be honest about it, and call out Canada as an outlaw, and take action to support the Wet’suwet’en Nation, who have occupied their lands since time immemorial.

			Update

			When the rcmp removed clan members from their territories, that illegal action was followed by nationwide solidarity by Indigenous and non-Indigenous Peoples occupying highways, roads, railways, ports, minister’s offices and legislatures. The federal government then met with some Wet’suwet’en hereditary leaders, negotiating a mou to fast-track discussions on Aboriginal title, but not an agreement on the Coastal Gaslink pipeline. The mou is yet to be ratified by clan members at their feast.

			Sources

			Office of the Wet’suwet’en. url: wetsuweten.com/

			“Trudeau Touts Controversial Pipeline Project in Speech to Supporters in B.C.,” by Laura Kane, Globe and Mail, January 9, 2019. url: theglobeandmail.com/canada/article-trudeau-says-arrests-of-bc-pipeline-protesters-not-ideal-but-rule/

			Governance Structure, Unist’ot’en. url: unistoten.camp/about/governance-structure/

			“What Is the Rule of Law?” United Nations. url: un.org/ruleoflaw/what-is-the-rule-of-law/

			The Attorney General of Canada’s Directive on Civil Litigation Involving Indigenous Peoples, Government of Canada. url: justice.gc.ca/eng/csj-sjc/ijr-dja/dclip-dlcpa/litigation-litiges.html

			Delgamuukw v. British Columbia, [1997]. url: scc-csc.lexum.com/scc-csc/scc-csc/en/item/1569/index.do

			Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 at section 35.

			“Wet’suwet’en Hereditary Chiefs Announce Support for Signing Agreement with B.C. Federal Governments,” by Ian Holliday, ctv News, April 30, 2020. url: bc.ctvnews.ca/mobile/wet-suwet-en-hereditary-chiefs-announce-support-for-signing-agreement-with-b-c-federal-governments-1.4919892?cache=?clipId=89926
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			Killer Whales, Trans Mountain Pipeline and the Public Interest37

			While Prime Minister Trudeau may moan about how “hurt” he is by the decision, and while the extractive industry went into full panic mode, the only ones who need to be worried here are the Indigenous Peoples and their conservation allies.

			Tahlequah’s “tour of grief” saw one of the female southern resident killer whales (referred to by scientists as J-35) carry her deceased calf for seventeen days in an unprecedented show of grief for the death of her calf. It is a sad reminder of the fact that these endangered whales have had no successful births for three years. Her visible mourning tore at the heartstrings of many Americans, Canadians and especially Indigenous Peoples, who know all too well the pain of losing their children. While it is not uncommon for a killer whale to hold her deceased calf for a few hours or a day, this is the first time that scientists have observed such a show of extended grief.

			Some wonder whether Tahlequah’s actions were not a call for help, given that there are only seventy-five whales left. The proposed increase in tanker traffic from the Trans Mountain pipeline threatens to wipe them out for good. First Nations in Canada and several conservation groups filed applications against Canada’s decision to approve the pipeline in the hopes of saving these whales and all life in the surrounding ecosystem.

			On August 30, 2018, Justice Eleanor Dawson delivered the decision of the Federal Court of Appeal (fca) quashing Canada’s approval of the Trans Mountain Pipeline expansion (Tsleil-Waututh Nation v. Canada (Attorney General)). From the moment the decision was released, there was more shock and awe to go around than had the court pronounced that the Earth was flat. While the controversy generated from that decision was quite dramatic, the decision is far less apocalyptic than most might think. Ultimately, this decision to quash the approval of the Trans Mountain expansion reflected principles espoused by the Supreme Court for the last two decades. No new law was created — it was a case that reflected the current legal status quo.

			This case — unlike the raging fires in BC or the melting of the ice in the Arctic — is rather non-calamitous; unless of course you consider the fate of the southern resident killer whale or the health of the Indigenous lands and waters upon which this pipeline will wreak havoc. That is because, despite the fact that the fca quashed the decision in this instance, it also set up the conditions under which the federal government can approve the pipeline in the future. So, while Prime Minister Trudeau may moan about how “hurt” he is by the decision, and while the extractive industry went into full panic mode, the only ones who need to be worried here are the Indigenous Peoples and their conservation allies. They will now face the full wrath of the oil industry and its federal and provincial cheerleaders.
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			Here’s how it all started: On December 16, 2013 (under the Harper government), Trans Mountain submitted an application to the National Energy Board (neb) for a certificate to allow the expansion project to proceed. After several years of review, on May 19, 2016, the neb recommended to the governor-in-council that the pipeline expansion be approved. Six months later, on November 29, 2016, the governor-in-council (the Cabinet under the Trudeau government) accepted the neb’s recommendation and issued an order-in-council to that effect. The appeals of this decision were heard at the fca in October of 2017 and the court issued its decision almost a year later in August 2018.

			This case involves individual applications by five First Nations collectives, two of BC’s largest cities and two conservation groups asking the fca to overturn Canada’s decision to approve the pipeline expansion. The respondents in the case were the Attorney General of Canada, the neb and Trans Mountain Corporation. The fca consolidated the applications into one to be heard together.

			While the applicants made various arguments challenging different aspects of the decision-making process, the fca determined that the only “decision” that was under review was the decision of the governor-in-council to approve the expansion. That decision was challenged on two primary grounds: 1) the neb’s process and resulting report were flawed; and 2) Canada did not fulfil its duty to consult with Indigenous Peoples.

			The primary reason why the fca found that the neb’s process was flawed was because it “unjustifiably defined the scope of the Project under review not to include Project-related tanker traffic.” Specifically, the neb failed to consider the increased BC-coast marine traffic on the southern resident killer whales, which are an endangered species, within its assessment of the impacts of the project. This is despite the fact that the neb had already acknowledged that the increase in large tanker traffic “would contribute to the total cumulative effects on the southern resident killer whales and would further impede the recovery of that species” and that “Southern resident killer whales are an endangered species.” They further acknowledged, “the operation of Project-related marine vessels is likely to result in significant adverse effects to the Southern resident killer whale, and that it is likely to result in significant adverse effects on Aboriginal cultural uses associated with these marine mammals.” The fca also noted, “project-related tankers carry the risk of significant, if not catastrophic, adverse environmental and socio-economic effects should a spill occur.” Ultimately, the governor-in-council could not rely on such a deficient report in order to make its decision.

			The other ground challenging the validity of the decision was the finding that Canada did not fulfil its duty to consult and accommodate Indigenous Peoples’ legitimate concerns about the impact of the pipeline on their territories and their constitutionally protected Aboriginal rights and title. Specifically, the Tsleil-Waututh Nation asserted Aboriginal title to the land, water, air and marine resources. The Squamish Nation asserted Aboriginal title, Aboriginal rights, the right to be self-governing and the right to fish. The Coldwater Band asserted Aboriginal rights and title, as did the Sto:lo Collective, Upper Nicola Band and Stk’emlupsemc te Secwepemc — all within their respective territories. They had all engaged in Canada’s consultation processes despite the limited funding to participate, the very short timelines and the consistent failure of federal officials to respond to their concerns.

			In the end, the facts clearly show it was the First Nations groups who were acting in good faith. It was Canada who did not, and instead engaged in less-than-honorable actions.

			Update

			Talequah is pregnant again and only time will tell if BC’s numerous extractive projects will impact the health of her pregnancy and the chances for a new calf to help increase whale numbers.

			Sources

			“Orca Mother Drops Calf, After Unprecedented 17 Days of Mourning,” by Lori Cuthbert and Douglas Main, National Geographic, August 13, 2018. url: nationalgeographic.com/animals/2018/08/orca-mourning-calf-killer-whale-northwest-news/

			Tsleil-Waututh Nation v. Canada (Attorney General). Federal Court of Appeals Decisions. 2018 fca 153. url: decisions.fca-caf.gc.ca/fca-caf/decisions/en/item/343511/index.do

			“Killer Whale Who Grieved for 17 Days Carrying Her Dead Calf Is Pregnant Again,” by Alisha Ebrahimji, cnn, July 28, 2020. url: https://www.cnn.com/2020/07/28/us/orca-tahlequah-pregnant-scn-trnd/index.html
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			It’s up to Indigenous and Environmental Groups to Protect the Public Interest38

			We know for sure that we cannot count on either federal or provincial governments to put the health of peoples, lands, waters, plants or animals ahead of the money to be made from the extractive industry.

			Despite objections from some Indigenous groups about the consultation process, the Federal Court of Appeal (in Tsleil-Waututh Nation et al. v. Canada (Attorney General)) held that Canada acted in good faith and that the consultation framework it used was appropriate (see Chapter 37). This was a four-phase process that was to include: 1) early engagement; 2) the neb hearing; 3) governor-in-council consideration; and 4) regulatory authorization processes.

			Where Canada fell down was in phase 3 of the consultation process. It did not meaningfully consider the concerns of the Indigenous groups or attempt to accommodate or mitigate those concerns. There was no substantive discussion about Indigenous rights and, on appeal, the fca found that federal officials did little more than act as “note takers.” The court agreed with the Indigenous groups that Canada’s notes, referred to as the Consultation Chronologies, “should be approached with caution” for failing to accurately present the facts.

			When pressed by Indigenous groups for a response, federal officials merely repeated the line that they would deliver their concerns to the decision makers. When it finally did come time for a response, Canada informed the groups that it was bound by the recommendations of the neb and that it was, in effect, powerless to add any more conditions on the project. A surprising response, given the fact that the fca had already decided in Gitxaala Nation v. Canada that, under the current legislative scheme, the only decision maker was in fact the governor-in-council and not the neb.

			Justice Canada is the largest law firm in Canada, working exclusively on behalf of the federal government — it had no excuse for its “erroneous position.” The fca held that the duty to consult is not met by the mere exchange or discussing of information. Consultation has to focus on constitutionally protected rights and, in so doing, Canada is obligated to “substantially address the concerns of the First Nation” (from Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage)). Coupled with Canada’s late disclosures, the fact of lack of responses, failure to provide more time and “closed-mindedness,” the consultation process was essentially a sham. It is Canada’s actions, or lack thereof, that led the fca to overturn the FCC decision.

			So, what now? Well, this is far from over. The fca has ordered that the decision be quashed, and the approval must go back to the governor-in-council for reconsideration. As part of that reconsideration, the governor-in-council must refer the neb’s recommendations back to the neb. Canada must also redo its phase 3 consultations and accommodations before the governor-in-council can reconsider the approval for the pipeline expansion. Of great concern is Prime Minister Justin Trudeau’s comments that Canada is considering the possibility of an appeal of this decision or legislation to force the pipeline project through.

			Whether Canada chooses to abide by the decision or not, what we know for sure is that Canada will forge ahead with the pipeline despite the fact that the impact of a tanker spill on the southern resident killer whales would be “catastrophic” and “there were no direct mitigation measures that Trans Mountain could apply to reduce or eliminate potential adverse effects from Project-related tankers.” Perhaps Tahlequah (the female southern resident killer whale who carried her deceased calf for seventeen days) was mourning for all us.

			However, there is a new complication to Canada’s pipeline plans. Six conservation groups, including the Raincoast Conservation Foundation, Ecojustice, David Suzuki Foundation, Georgia Strait Alliance, Natural Resources Defence Council and the World Wildlife Fund have filed a lawsuit in federal court seeking an emergency order to protect the southern resident killer whales. Indigenous Peoples will also have to decide how to proceed to protect their lands, waters and the other life within their territories which depends on a healthy eco-system — including killer whales. We know for sure that we cannot count on either federal or provincial governments to put the health of peoples, lands, waters, plants or animals ahead of the money to be made from the extractive industry. As the fca held, the public interest and the duty to consult with Indigenous Peoples are not in conflict. To the contrary, the violation of the “constitutionally protected rights of Indigenous Peoples cannot serve the public interests.”

			Looks like it is up to Indigenous Peoples and environmental allies to protect the public interest and our collective futures — including Tahlequah’s and the future of her pod.

			Update

			Despite growing Indigenous and Canadian resistance to the pipeline, including from the Province of BC and several of its municipalities, Trudeau side-stepped the entire process by buying the pipeline. This clearly prioritized the interests of the US owners of the pipeline over the interests of both Canadians and First Nations. Trudeau’s actions also serve as the final nail in the coffin of his promise to First Nations to respect their rights to say no to development on their territories. His promise to “absolutely” respect the First Nations right to veto a pipeline has turned into “absolutely not.”

			Sources

			Gitxaala Nation case (Gitxaala Nation v. Canada [2016]. url: decisions.fct-cf.gc.ca/fc-cf/decisions/en/item/61578/index.do

			Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005]. url: scc-csc.lexum.com/scc-csc/scc-csc/en/item/2251/index.do
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			Clearing the Lands has Always Been at the Heart of Canada’s Indian Policy39

			Canada’s complex set of laws, policies, practices, actions and omissions have created an infrastructure of violence toward Indigenous Peoples and the continued dispossession of their lands.

			After the events of the past January and February in Canada, one thing remains clear: Canada’s Indian policy hasn’t changed much since its inception. Indian policy has always had two objectives: to obtain Indian lands and resources and to reduce financial obligations to Indigenous Peoples acquired through treaties or other means. Its primary methods were the elimination or assimilation of Indians. Colonial governments have a long history of scalping bounties to kill specific groups of Indigenous Peoples, using smallpox-infected blankets to increase death rates from disease and forced sterilizations to reduce the populations. Even Confederation did not dispense with the violent colonization of what would now become known as Canada. Canada’s first prime minister, Sir John A. Macdonald, told the House of Commons in 1882: “I have reason to believe that the agents as a whole … are doing all they can, by refusing food until the Indians are on the verge of starvation, to reduce the expense.” Canada was fully engaged in clearing the lands, by any means necessary.

			Now referred to as Indigenous reconciliation, the goal is still the same: to clear the lands of Indigenous Peoples in order to bolster settlement and resource extraction. This double focus formed the basis of the violent colonization of Indigenous lands and peoples. Ultimately, it is why Canada has been accused of genocide by the National Inquiry into mmiwg. Canada’s complex set of laws, policies, practices, actions and omissions have created an infrastructure of violence toward Indigenous Peoples and the continued dispossession of their lands. This is at the heart of the devastating socioeconomic conditions faced by so many Indigenous Peoples today, including multiple health crises such as diabetes, heart disease and strokes, lower life spans, higher rates of mental illness and some of the highest suicide rates in the world. These genocidal policies also serve to remove Indigenous Peoples from their lands through high foster care rates, skyrocketing incarceration rates, and killings and disappearances of Indigenous women and girls.

			Despite carefully worded apologies and promises of a better relationship, none of these conditions has changed and, in fact, most are getting worse. Add to this that First Nations have less than 0.02 percent of their lands left — mostly in tiny reserves controlled by the federal government. Political rhetoric about supporting Indigenous self-determination means very little when we are denied access to our lands and resources.

			We need to be honest about what is going on. There never was any real intention of recognizing Indigenous land rights — whether under Indigenous laws, section 35 Aboriginal and treaty right protections in the Constitution Act, 1982 or by implementing undrip. It has been painfully clear, at every flashpoint in this country’s history, that Canada is willing to starve Indigenous Peoples into submission or imprison them to access their lands.

			This is at the heart of what has been happening across Canada over the past few weeks. The Wet’suwet’en Nation, as represented by their traditional government, acting on Wet’suwet’en laws and decision-making protocols, have said no to pipelines on their traditional territory. While five of the six band councils within the nation have allegedly agreed to the pipeline, their jurisdiction extends over their reserve lands. It is the hereditary leaders who have the legal jurisdiction over their traditional territory to decide whether the pipeline can cross their pristine forests and rivers. The Supreme Court of Canada had already acknowledged in the Delgamuukw case that these were the proper representatives to bring a claim of Aboriginal title. Eight of these leaders have said no to the pipeline. Despite this, the rcmp invaded their territory and forcibly removed them from their lands — counter to Wet’suwet’en law, Canadian law and international law. undrip, which is now implemented in BC, prevents the forced removal of Indigenous Peoples from their lands. This flagrant breach of Canada’s own rule of law is why the peaceful solidarity actions started all over Canada.

			This is also why these actions will continue. Every time law enforcement is sent in to the clear the lands of the “Indians” to make way for pipelines and the extraction of resources, you will see more and more Indigenous Nations and Canadian allies stand against this injustice.

			The real issue has always been about the land. The way forward is recognition of our right to self-determination over our own lands and resources. Anything less is just the same old Indian policy that invites more uncertainty and social conflict. Canada can do better. It’s time to move past genocide and work toward respect for Indigenous land rights.

			Sources

			Delgamuukw v. British Columbia, [1997]. url: scc-csc.lexum.com/scc-csc/scc-csc/en/item/1569/index.do

			Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c 11 at section 35.
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			The Blockages No One Talks About Devastate Indigenous Communities40

			A giant, well-enforced wall of laws and regulations has kept Indigenous Peoples from hunting, fishing, fowling and gathering. Our traditional economies have been criminalized to maintain non-Indigenous monopolies.

			In January and February 2020, government officials and political pundits consistently relied on economic concerns to justify the arrests of those engaging in peaceful solidarity actions near railway lines. On February 21, after Prime Minister Trudeau announced that the blockades must come down, the Ontario Provincial Police (opp) moved in and arrested some of the Wet’suwet’en solidarity activists on Tyendinaga Mohawk territory. Again, the pundits and politicians argued that there was no choice but for police to act, as Canada’s economy was in a crisis.

			This was a strategic move to deflect criticism and to distract from Canada’s multiple breaches of its own rule of law, which includes protecting Indigenous land rights and the right for Indigenous Peoples to govern themselves according to their own laws. There was also very little talk about the breach of the Charter-protected freedom of the press by the rcmp and opp, which was denied. It was only a year ago that the Newfoundland and Labrador Court of Appeal sided with Justin Brake, a journalist for aptn, who had been charged with criminal mischief and disobeying a court order, as well as civil contempt, for following Indigenous land defenders as they protested the Muskrat Falls hydroelectric project. He won his case, as the Court concluded that Brake was doing his job as a journalist, which is even more important when it comes to covering Indigenous issues. While this case was a victory for journalistic freedom in the context of Indigenous protests, the rcmp continue to disregard these rights. In its invasion of Wet’suwet’en territory, the rcmp denied media from covering the event, threatened to arrest journalists for taking photos and removed reporters from the scene. Similarly, the opp kept the media so far away they could not record the arrests in Tyendinaga.

			Indigenous Peoples and other Canadians have stood in solidarity in response to the rcmp’s aggression. Governments should have predicted that a repeat violation of Indigenous rights on Tyendinaga Mohawk territory would inspire ever more peaceful solidarity actions, which it has and will continue to do.

			But no one is talking about the economy-crippling blockades that have devastated Indigenous economies for the last 150 years. Those are the blockades legislated by federal and provincial governments and enforced by armed police and military. Canada’s laws, policies and practices have created a complex web of blockades that have kept Indigenous Peoples from freely engaging in their traditional economies. This is despite the fact that even many Native treaties, which are constitutionally protected, contain provisions protecting the right to engage in traditional economic activities, as well as trade. The 1999 Supreme Court of Canada Marshall case is a case in point. Here, the court specifically acknowledged that the Mi’kmaw treaty protected the right to engage in the commercial trade of eel based on the traditional practice of fishing — both of which are protected in the treaty.

			There is a giant, well-enforced wall of laws and regulations that have kept Indigenous Peoples from hunting, fishing, fowling, gathering and trading as they had always done before contact with the Europeans. Our traditional economies, such as fishing lobster or cutting timber for trade, have been criminalized not because of any inherent threats to public safety or other valid legislative objectives, but to maintain the non-Indigenous monopolies of those engaged in these industries.

			One striking example is that of the growth, manufacture and trade of tobacco by the Haudenosaunee. Long before Europeans even knew about tobacco, it was a part of Indigenous economies. Once Europeans realized they could commodify this resource, they worked hard to assume control and criminalize it for Indigenous Peoples. Mohawks who engaged in the sale of tobacco were labelled criminals. Their products were considered illegal contraband and their stores were raided by police.

			The Mi’kmaw Nation in Eastern Canada has inherent rights, as well as constitutionally protected, treaty-recognized rights, to fish and trade in fish, as recognized in the Marshall case. Yet, our people have never been able to freely engage in the fish trade without police and other enforcement entities arresting us. In 2018, the cbc discovered that the federal Department of Fisheries and Oceans was secretly microchipping lobsters to try to catch Mi’kmaw selling lobster instead of using them for food.

			All of these economic blockades that have been imposed against Indigenous Peoples for well over a century have crippled our economies and our ability to provide for our families and nations. They have forced First Nations and Inuit peoples to rely on chronically underfunded federal rations. The policy has had a devastating impact on health and lifespans (for example, Indigenous people live on average fifteen years less than other Canadians).

			Why don’t the rcmp, opp or any other police agency remove these illegal blockades that run counter to Aboriginal and treaty rights, as well as Indigenous, Canadian and international laws? Where is the outcry for the inconvenience experienced by Indigenous Peoples or the loss of jobs from these oppressive economic blockades? These are the blockades that no one talks about because government, industry and non-Indigenous monopolies benefit. These are the blockades defended with tanks, explosives, guns and swat teams. These are the blockades that are violent, dangerous and untenable, and should be immediately dismantled.

			If anyone thinks that Indigenous resistance to these illegal blockades will end any time soon, they’re mistaken. Indigenous Peoples have been pushed to the edge. Navigating Canada’s genocidal policies has taken a terrible toll on our peoples, with significant loss of life. It’s time for Canada to sit down and talk about fair distribution of land and resources and the end of Canada’s blockades against our economies, once and for all.

			Update

			The opp moved in and removed the Mohawks engaged in solidarity actions near the railroad in Tyendinaga Mohawk territory.

			Sources

			“Court Decision a Victory for Journalists Covering Indigenous Protests,” by Kathleen Martens, aptn National News, March 28, 2019. url: aptnnews.ca/national-news/justin-brakes-case-a-win-for-journalistic-freedom/

			R. v. Marshall, [1999]. url:scc-csc.lexum.com/scc-csc/scc-csc/en/item/1739/index.do

			“opp Arrest 10 Demonstrators at Tyendinaga Blockade Site, Charges Pending,” by Catharine Tunny, cbc News, February 24, 2020. url: cbc.ca/news/politics/tyendinaga-mohawks-removal-blockades-1.5473490
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			The Liberals’ Plans for Indigenous Reconciliation Are Just Beads and Trinkets41

			As the afn prepares for its annual general assembly, the Liberals try to repackage old promises as new principles.

			Many First Nations in Canada breathed a collective sigh of relief when former Prime Minister Stephen Harper and his Conservative government were defeated in the last federal election. After a decade of troubling legislation and aggressive extraction and development activities on Indigenous lands, Prime Minister Justin Trudeau’s commitment to a renewed nation-to-nation relationship with First Nations was a welcome change to many. Trudeau’s pre-election commitments to repeal Harper’s laws, lift the 2 percent funding cap on First Nations social programs and implement undrip ultimately became his post-election Indigenous platform.

			But almost two years have passed and very little if any substantive progress has been made on these commitments. The afn’s annual general assembly (aga) was on July 25 and, with numerous federal ministers slated to be in attendance, the pressure for the Liberal government to be held to account to the chiefs for their inaction was high.

			Given their lack of progress, what could the Liberals possibly report at the assembly? To date, the Liberal government has either broken or failed to act on every single commitment. There are only so many times that the same promises can be held up as new or historic announcements before even the most trusting leaders see through the ruse. Trudeau used the same pre-election promises as a historic announcement at the 2015 and 2016 aga, and, not surprisingly, has managed to repackage the same promises into yet another announcement in the weeks leading up to the 2017 aga: a memorandum of understanding (mou) between Canada and the afn. However, the joint priorities contained in this mou are far weaker than Trudeau’s previous promises. They specifically exclude those promises for which he has been criticized for failing to implement — repealing Harper’s laws and removing the 2 percent funding cap.

			But Trudeau is not the only one scrambling to think of new, historic or unprecedented announcements to make at this year’s aga. Justice Minister Jody Wilson-Raybould was also widely criticized for her position that the implementation of undrip into law in Canada was “unworkable” and only served as a political distraction. While she subsequently attempted to clarify her position, stating that Canada’s commitment to implementing undrip was unconditional, she nevertheless confirmed that undrip would be limited by section 35 of the Constitution Act, 1982 and the many court decisions that have justified the infringements of the Aboriginal and treaty rights contained therein. Wilson-Raybould has also confirmed that her first priority as Attorney General of Canada is to uphold all of Canada’s laws (as opposed to Indigenous laws). For her, reconciliation with Indigenous Peoples can only happen through a process of federal recognition — that is, under federal laws, within the context of Canada’s asserted sovereignty and subject to Canada’s constitution.

			This leaves little doubt that the Liberal plan is less about true nation-to-nation relations and actual implementation of Indigenous rights and more about repackaging the Liberals’ same old legal and policy positions into a flashy new announcement. Wilson-Raybould’s “Principles respecting the Government of Canada’s Relationship with Indigenous Peoples” document sounds very similar to the former Liberal government’s 1995 Inherent Right Policy and previous mous between Canada and the afn. For example, the first principle states that Canada recognizes “the right to self-determination” — something the Liberal government acknowledged with the afn in a 2005 mou. This first principle goes on to provide that Canada now recognizes the “inherent right of self-government” — something the Liberals’ Inherent Right Policy did more than twenty years ago. Principle number four speaks about Indigenous self-government as being part of Canada’s cooperative federalism — just like the Inherent Right Policy’s principle that all Indigenous governments would operate within the Canadian federation. The rest of the principles are extracted directly from the 1995 Inherent Right Policy, the 2005 Liberal mou and the numerous Supreme Court decisions related to Aboriginal and treaty rights.

			Given the constitutional and international legal protections, Canada should have been respecting the right of self-determination and Aboriginal, treaty and Indigenous land rights long ago. Certainly, an announcement that Canada intends to start respecting the same laws that they have instead honoured “more in the breach than in the observance” is no change to the same status-quo relationship of endless broken promises. If the Liberals had any real intention of respecting Indigenous rights, then they would not have failed to implement the decision of the Canadian Human Rights Tribunal on discriminatory underfunding for First Nations children in care. They would also not be battling Sharon McIvor at the UN to deny her equality rights, nor would they approve mines, forestry and pipelines on our lands without our consent.

			These principles, as problematic as they are, should never have been announced as the basis of the new relationship. Instead, they should have been sent as an internal memo to Cabinet instructing them to, once and for all, start abiding by the rule of law over which Wilson-Raybould appears so protective. Please don’t insult our leaders by passing off these old beads and trinkets as new gifts to cement the same tired relationship. The Liberal government should step up and address the suicide crisis, over-incarceration crisis, health crisis and housing and water crisis. It should send all our children to proper schools, eliminate gender inequality in the Indian Act, reset the National Inquiry into mmiwg and stop fighting First Nations children in foster care and abide by the court decision. When the Liberals put some action to their tired, recycled promises, then we’ll know that reconciliation is possible.

			Update

			The First Nations Child and Family Caring Society (fncfcs) won their case against Canada, proving that the federal government gives First Nations children in care less money, programs and services than they do to non-Indigenous Canadians simply because they are First Nations. Dr. Blackstock and the fncfcs continue to push Canada, which is still not fully compliant with all of the Tribunal orders. The UN Human Rights Council decided in favour of Sharon McIvor and urged Canada to get rid of the remaining sex discrimination in the Indian Act’s registration provisions, prevent future discrimination (address residual discrimination) and make full reparations to those who were wronged. Canada has since made some amendments with Bill S-3 but has refused any reparations for the women and children they discriminated against.
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			Abolishing the Indian Act Means Eliminating First Nations’ Rights42

			The Indian Act is used as a target to deflect blame for racist decisions made by the federal government; a clever guise to force the surrender of all First Nations’ rights.

			In the 2015 election campaign, Indigenous issues were a central feature in the platforms of most of the parties. In fact, Justin Trudeau’s campaign slogan was “there is no relationship more important to me than the one with Indigenous Peoples.” He also distanced himself from his father’s 1969 White Paper on Indian Policy, which had proposed to abolish the Indian Act, privatize reserves and end treaties. His campaign also helped to set Trudeau apart from former Conservative Prime Minister Stephen Harper, whose government agenda was to eliminate the Indian Act and reserves. Yet, once Trudeau was elected, his government resumed calls to transition away from the Indian Act, and despite the mass resistance to his legislative plans — including immediate abolishment of the Indian Act — Green Party leader Elizabeth May also included dismantling the Indian Act in her 2019 platform.

			May’s platform asserts that the Indian Act is “racist and oppressive legislation” that should be dismantled in partnership with First Nations, with First Nations taking the lead. Although she plans to set up processes for First Nations who want to opt out of the Indian Act in the interim, she admits it will be a complex process. In this way, her proposal does not appear to differ much from Trudeau’s. The Indian Act is an easy target. However, it’s not the crux of the problem. The real problem is race-based genocide. None of the platforms make tackling race-based genocide against Indigenous Peoples an urgent priority. As well, it was not mentioned in the last two English debates, with the exception of May stating that she would implement the recommendations of the National mmiwg Inquiry. The discussion is still about the Indian Act.

			The Indian Act authorized the Minister of Indian Affairs (as it was then called) to set up boarding schools (residential schools). Even so, there was nothing in the Act that required or even suggested that First Nations children should be stolen from their families and nations to then be starved, neglected, physically and sexually abused, tortured, medically experimented on and left to die. Those were criminal and genocidal acts of race-based violence committed by individuals and groups. Similarly, while the Indian Act sets out that reserves are held by the Crown for the use and benefit of “Indian bands” (First Nations), nothing in the Act permits the federal government to racially discriminate against First Nations by purposefully and chronically underfunding critical social programs and services. Those are racist decisions made by people in government, and they lead to lethal results (for example, First Nations people have a far shorter life span than Canadians).

			Yes, the Indian Act is racist. It was designed with the intention of legislating Indians out of existence. In fact, the registration provisions contained in the Act, combined with their associated policies, result in a legislative extinction date for each First Nation in Canada. The date is determined through an analysis of status Indian population numbers, together with out-marriage or out-parenting rates (that is, status Indians having children with non-Indians). Canada’s own demographer had previously done such an analysis and found that some First Nations would no longer exist by certain dates in the future depending on their membership codes and numbers of status Indians, together with out-marriage rates. That means that the majority of First Nations who rely on Indian status as the basis of their membership codes or whose membership is still determined through the Indian Act have calculable extinction dates. We will all still be here physically, but Canada has always intended that we have no legal or political status or voice as Indians, and thus, for example, treaty beneficiaries.

			For well over 140 years, the Indian Act also specifically targeted Indian women and children for removal from their First Nations. The sex discrimination in the Act has been cited as one of the root causes of missing and murdered Indigenous women and girls in Canada. It is part of Canada’s infrastructure of laws, policies and practices that serve to devalue the lives of Indigenous Peoples. So, to say that the Act is racist is an understatement. Those offending sections must be, without a doubt, amended — and soon.

			However, the complexities of the Indian Act go beyond racism. The Act also serves as a legislative tool for holding the federal government accountable for their legal responsibilities. There actually are some legal protections within the Act, like tax exemptions for property on reserves and protection of reserve lands from seizure. First Nations have less than 0.2 percent of all their traditional lands as reserve lands and preserving the integrity of those collective lands has been identified as a priority by many First Nations. The Indian Act also serves to protect, at least to some extent, from interference by the provinces. This is another major concern of First Nations. They know that Indian Act abolishment, without replacement legal protections, means they and their lands would be under provincial jurisdiction and vulnerable to the provincial governments’ voracious extraction and development appetites.

			Despite all of these legal complexities and First Nations historic resistance to outright Indian Act abolishment, governments — both Liberal and Conservative — have continued to push hard on this agenda. Ultimately, the goal of Indian policy has always been the same: to acquire Indian lands and resources, and to reduce financial obligations acquired through treaties and other agreements with First Nations. The primary methods have been the elimination and/or assimilation of Indians (that is, genocide). This policy agenda to “get rid of the Indian problem” has dominated successive federal governments despite their words to the contrary. The Indian Act is used as a target to deflect blame for racist decisions made by the federal government, while at the same time being used as a clever guise under which to ultimately force the surrender of all First Nations’ rights. That is why it is so surprising that Elizabeth May would make Indian Act abolishment such a central feature in her platform when it otherwise makes very significant commitments to First Nations.

			Indigenous leaders like Russell Diabo have long warned about the dangers in falling for the government’s Indian Act abolishment agenda. When abolishment was promoted in the 1969 White Paper, it was for the purpose of eliminating First Nations’ rights. The same was true when Harper’s government pushed for it. There was no promise of substantive constitutional or legislative change to protect First Nations outside of the Indian Act. At Trudeau’s multi-million-dollar negotiating tables, what’s on offer is an agreement outside of the Act that results in ceding, surrendering and extinguishing First Nations’ authority and titles in exchange for municipal-type powers.

			Diabo is right when he says, “history tells us the real objective is to hollow out and ultimately nullify any rights that Indigenous Peoples have to meaningful self-determination.” Reliance on section 35 of the Constitution Act, 1982, which states, “the existing Aboriginal and treaty rights of the Aboriginal peoples of Canada are recognized and affirmed,” is also not a realistic alternative, as the Supreme Court of Canada (scc) has consistently hollowed Aboriginal and treaty rights through its successive decisions. From cases like Sparrow to Delgamuuwk and beyond, the scc went from protecting Aboriginal rights as its first priority to making it the lowest priority after settlement, mining, forestry and other extractive agendas.

			This makes May’s inclusion of Indian Act abolishment plans stand out in her otherwise thoughtful platform that specifically acknowledges Indigenous sovereignty and territory. It is as if she hasn’t read the responses of First Nations to the 1969 White Paper by Harold Cardinal for the Indian Association of Alberta (“Red Paper”), or the Wahbung: Our Tomorrows report by the Manitoba Indian Brotherhood (now Assembly of Manitoba Chiefs) or the Union of BC Indian Chiefs’ response that came to be known as the “Brown Paper.” It is also as if she missed the entire Idle No More movement where thousands of First Nations across the country protested Harper’s legislative agenda, including repealing the Indian Act and whittling away First Nations’ rights outside of the Act. Had she paid close attention to Trudeau’s very public fall from favour with many First Nations, she would have noticed the nationwide protests against Trudeau’s top-down imposition of legislation impacting First Nations and realized that a pan-Indigenous, one-size-fits-all approach based on Indian Act abolishment is not the answer.

			In fairness, May is not the only one peddling outdated solutions for moving forward. Harper’s Conservatives and Trudeau’s Liberals both made it the central feature of their agendas. While Conservative leader Andrew Scheer has not released his platform, Conservatives passed the Indian Act Amendment and Replacement Act in 2014, requiring the minister to report on progress made to repeal and replace the Indian Act. Even Maxime Bernier’s Peoples Party of Canada platform includes the repeal of the Indian Act to be replaced with laws to make Indigenous Peoples like other Canadians and privatize (or simply break up) reserve lands. However, much more was expected of May given her consistently strong commitment to Indigenous issues and the environment. If she hopes to gain Indigenous votes, she needs to throw out the Liberal-Conservative status-quo playbook and think outside the Indian Act abolishment box. She might take note of the ndp’s platform, which breaks from this Indian Act mantra and instead focuses on working towards Indigenous self-determination without prescribing what that will look like.

			While governments continually say they reject the paternalistic approach to working with First Nations, they continue to unilaterally impose their own laws, policies and solutions. It is long past time that Canada stopped acting as the saviour of Indians. A respectful path forward will mean skipping national Indigenous organizations like the afn, who are effectively co-opted by federal funding, and instead negotiate directly with actual, rights-bearing First Nations governments. Let First Nations decide the way forward and accept that one-size-fits-all will not work. This might mean some First Nations want to opt out of some or all aspects of the Indian Act, while others will not. It might also mean that some First Nations are fine to negotiate for municipal-style governing arrangements, while others want intergovernmental agreements that respect their sovereignty and jurisdiction in all areas.

			If we get this nation-to-nation partnership process right, then the Indian Act eventually becomes irrelevant, but at a pace that works for First Nations without any risks to their rights. The honour of the Crown and the spirit and intent of the treaties demand no less.

			Update

			While Trudeau was elected with an enthusiastic majority in 2015 due in part to Indigenous support based on his promises to respect our rights to say no to development on our lands and refocus the nation-to-nation relationship on respecting our Aboriginal and treaty rights, he has literally done the opposite. It should be no surprise then that the Trudeau Liberals were reduced to a minority government in the 2019 election, due in part to lack of Indigenous support.
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			The Source of Our Power has Always Been in Our Peoples, Not in Voting in Federal Elections43

			The whole point of sovereignty is that Indigenous Nations must assert, live and defend our sovereignty, jurisdiction and right of self-determination — not vote for federal politicians to do that for us.

			In the 2016 election, one issue that got as much attention as the election itself was the question of whether or not First Nations should vote. Some advocates claim that if all “Aboriginal people” voted, they could influence as many as fifty of 338 ridings. Those against voting question those numbers. But, more importantly, they also challenge the claim that we exercise our “power” by voting. As for me, I choose not to vote. I do not believe that we should rest our hope on a federal election any more than we should an afn election. The whole point of sovereignty is that Indigenous Nations must assert, live and defend our sovereignty, jurisdiction and right of self-determination — not vote for federal politicians to do that for us.

			I have had many lively debates with my family and friends about this issue and have heard a wide range of perspectives from chiefs, Elders, and community members all over Canada and the US. There is certainly no consensus on the issue of voting in federal, provincial or state elections, nor should one be expected. As diverse, sovereign nations with distinct cultures, laws, values, governing systems and traditions, we should expect a wide variety of opinions — just as there would be at the United Nations on any given issue. I have never looked at the issue of voting as right or wrong — it’s just that we all have different views about how best to advocate for our people. I don’t think we should vote; others think we should. It’s not lateral violence, disrespect or a radical boycott to believe firmly in sovereignty and choose to withdraw from oppressive Canadian processes.

			I firmly believe that the vast majority of our people who vote in elections or run as members of Parliament do so with the best of intentions. They want the best for our people and see voting as an opportunity to get rid of the worst government this country has ever seen, or as a chance to vote for someone who is promising change. I look at heroes like the former mla Elijiah Harper who stopped the Meech Lake Accord, or current mp Romeo Saganash who worked on a Bill to make undrip law in Canada. Some of the most dedicated Indigenous activists whom I respect and admire also promote voting. This issue is not personal, nor should we allow it to be divisive. We owe it to each other to vehemently assert and defend strategic ways to advocate for our people. We just have different ideas about it.

			I believe strongly in our sovereignty and right of self-determination as Indigenous Nations. The UN emphasizes that we not only have the right of self-determination, but also the right to freely determine our political status. That means we choose how we want to relate to the Canadian state — as citizens, nations or something else. It is internationally recognized law that citizens don’t sign treaties with their nation-states — treaties are reserved for nation-to-nation relations. Both the Royal Proclamation of 1763 (which is now constitutionally protected) and the historical treaties recognize our status as nations. When I think about how I want to be represented at the negotiation table with Canada, I would much rather engage in nation-to-nation negotiations than as a stakeholder, interest group or ethnic minority Canadian citizen.

			Being a Canadian citizen, however, has historically meant giving up one’s Indigenous identity, culture, spirituality, traditions, customs, practices, connection to the land, community and nation. For a short period, this was a voluntary choice. But for most of Canadian history, this has been a choice made for us by often brutal means. Defending our lands in Mi’kmaw territory meant being scalped. Speaking our languages in residential schools meant beatings, starvation and sometimes death. Giving life to new generations of our people meant forced sterilizations for our women or the theft of our children by the thousands into foster care. We were never advocating for citizenship and voting, we were advocating to protect our sovereignty, lands and peoples. When my father fought in WWII, he did so as part of our treaty obligation to defend the lands and peoples, not to gain a vote in federal elections. Our treaties are with the Queen, not Harper or any other Canadian prime minister.

			Even once Canadian citizenship and voting rights were forced on us in the 1960s, these rights did not afford us equal protection under Canadian law or justice. We have an ongoing crisis of missing and murdered Indigenous women and girls, over-representation of our people in prisons, the highest rate of children in care and socioeconomic conditions that have declined over the last twenty-five years. Every federal and provincial government that has ever been in power has failed to address any of these urgent social issues, let alone recognize Aboriginal title or Aboriginal and treaty rights. Voting in the oppressor’s regime has, not surprisingly, failed to end oppression. Yet, those in power in Canada would have us believe that our power comes from voting for them, as if they represent our nations.

			This leads to a very important question about power. Where does our power as Indigenous Nations to make change come from? Does it come from federal recognition as “willing partners” or “good Indians,” Indian status cards, voter registration cards or the election of an mp of your political choice? Surely if this was the source of our power, we would have died off a long time ago. That was, after all, the original policy objective: turn sovereign nations into citizens of the colonizing nation. But when I listen to all the Elders, former activists, youth and leaders, I have to conclude that we never would have survived Canada’s elimination and assimilation policies if we did not have a firm commitment to our identities, cultures and sovereignty as nations.

			Even today, those who vote are voting for the party that will represent the next minister of Indian affairs. The political players are really secondary considerations given the complex construct of laws and policies and economic structures that exist to deny us our basic human rights, let alone our Aboriginal and treaty rights. Our greatest source of power has always been and always will be in our people. It is our collectives that have kept our Indigenous Nations strong, helped us survive these long, dark winters under colonialism and offered the best hope of change for the future. The most exciting and transformative times in our (recent) history have not been tied to voting in federal elections but were linked to our very public collective actions against Canadian processes. Take, for example, the nationwide protests against the 1969 White Paper, which set out to assimilate First Nations; or the Constitution Express against the constitutional talks of the 1980s, which were set to exclude First Nations; or, more recently, the Idle No More protests against Harper’s suite of legislation intent on destroying the environment. The power of our people even inspired Canadians to work alongside us in solidarity to protect our lands and waters and basic human rights. Non-Indigenous unions, teachers, doctors, scientists, academics, lawyers and other civil society groups have joined forces with First Nations to demand justice in Canada for all.

			Canada’s last best hope at protecting our lands and waters for future generations rests with First Nations, not the other way around. First Nations voting in federal elections will not bring about the change we need. From the robocall scandal to changes in electoral rules to massive corporate infiltration of political parties, any concept of democracy in Canada is an illusion. Until the corrupt colonial system is changed, voting in it won’t bring about justice. That is why it is so important to this debate to focus on the facts. Simply voting under a belief that it will solve these issues is not helpful.

			Some important clarifications to this proposition:

			1)	To say “If all Aboriginal people voted” is not possible or realistic. Not all Canadians vote, why would anyone assume all Indigenous people would?

			2)	In Canada’s voting system you have to vote for a mp — you don’t actually vote for Prime Minister. This means you would blindly vote for a political party, even if the mp him/herself was a crook. This has happened.

			3)	Election laws have changed to make it harder for First Nations to vote.

			4)	Electoral ridings have been altered for the 2016 election, changing voter composition and number. Had the new ridings applied in last election, Conservatives would have gained twenty-two extra seats. Conservatives won the last election with 166 seats. For the 2016 election, they could lose eighteen seats and still hold a majority government.

			5)	There is no direct link between voting and the reduction in poor socioeconomic outcomes for First Nations, as claimed by afn National Chief Bellegarde. Harper’s Conservatives had some very prominent Indigenous mps and a Senator who towed the assimilatory party line.

			6)	Indigenous Peoples are not apathetic. They have higher voter turn outs in their First Nations elections than Canadians do in their elections. Not voting in federal elections is not an issue of apathy or “lack of education,” as afn Chief Bellegarde claims.

			7)	Justice for Indigenous Peoples should never be tied to forcing our participation in Canadian political processes. Our Aboriginal and treaty rights are protected under international law and pre-exist Canadian laws and political parties.

			That being said, I agree that the “Stalinesque” Prime Minister Harper must go. The situation is so critical in Canada that if he is not removed, he could continue to do irreparable harm — which is bad for all of us. I understand the urgent call for everyone who possibly can vote, to vote out Harper. I think we can all agree that getting rid of Harper is one of the most important things Canadians can do to save their democratic institutions. Harper is, after all, enacting unconstitutional laws, selling natural resources to foreign countries and committing grave injustices and human rights abuses in our territories. As treaty signatories, we committed to protecting settlers from harm. Some of us feel that we have an obligation to act — the only difference of opinion is what that action should look like.

			I would never tell someone not to vote, nor would I tell them not to run for mp. I’m just saying that I won’t do that and if someone asked me what they should do, I would tell them that the best place to put our energy is into our nations. We should use all our education, skills, experience, knowledge, time, money and energy into advocating for our people, supporting our activists and leaders, healing our illnesses, rebuilding our communities, protecting our cultures and identities, defending the health of our lands and waters and strengthening our nations.

			Some Indigenous people believe that voting is the best way to address Harper’s frightening dictatorial regime, while others believe that resisting and withdrawing from Canada’s oppressive processes and strengthening our nations is a better focus for our energy. That debate won’t be settled any time soon, and that’s okay. I think most of us can agree that the power of our people working in solidarity together — Canadians and First Nations — can force the changes we need to turn this ship around and restore justice in Canada for the benefit of our current and future generations. My actions don’t include voting, but I stand in solidarity with First Nations and civil society groups who are calling on Canadians to vote out Harper and demand better of whatever political party succeeds.

			Update

			Justin Trudeau and the Liberals won a majority government in 2015 due in part to significant Indigenous support. That support waned when Trudeau did not live up to his election promises. As a result, the Liberals were reduced to a minority government in 2019.

			Sources

			“To Vote or Not to Vote — A Question of Sovereignty for Indigenous Peoples,” by Pamela Palmater, Indigenous Nationhood blog, April 27, 2011. url: indigenousnationhood.blogspot.ca/2011/04/to-vote-or-not-to-vote-question-of.html

			“First Nations and the Election: Boycott or Engage?” cbc Radio, August 7, 2015. url: https://www.cbc.ca/radio/day6/episode-245-first-nations-voting-debate-spotting-lying-politicians-martin-short-on-robin-williams-and-more-1.3181885/first-nations-and-the-election-boycott-or-engage-1.3182006

			“First Nations and the Federal Election: An Exercise in Self-Termination,” by Russ Diabo, Ricochet, July 30, 2015. url: ricochet.media/en/534/first-nations-and-the-federal-election-an-exercise-in-self-termination

			“Genocide, Indian Policy, and the Legislated Elimination of Indians in Canada,” by Pamela Palmater, 2014, Aboriginal Policy Studies, 3, 3.

			“Harper’s 10 Year War on First Nations,” by Pamela Palmater, The Harper Decade, July 16, 2015. url: theharperdecade.com/blog/2015/7/14/harpers-10-year-war-on-first-nations

			“Federal Riding Boundary Changes Add to 2015 Election Intrigue,” by Bob Weiers, cbc News, January 6, 2015. url:-cbc.ca/news/politics/federal-riding-boundary-changes-add-to-2015-election-intrigue-1.2888547

			“Is Harper the Worst Prime Minister in History?” by Bruce Livesey, National Observer, May 18, 2015. url: nationalobserver.com/2015/05/18/news/harper-worst-prime-minister-history

			

	

44

			Indigenous Rights Are Not Conditional on Public Opinion44

			A poll finds that most Canadians believe we apologize too much for residential schools. But it doesn’t matter if Indigenous rights are unpopular — what matters is we change.

			In 2017, Abacus Data, in partnership with Equal Voice, released the findings of their nationwide survey about Canadians’ views on women in politics. The majority of those surveyed — 58 percent — believed that there are just the right number of or too many women in politics. This is despite the fact that women hold only 25 percent of the seats in the House of Commons, and in provinces like New Brunswick, women make up as little as 16 percent of the seats.

			It’s a galling dissonance, but asking if there are enough women in politics feels, quite frankly, immaterial to how change is made. How relevant is it that Canadians think this dismal representation of women in government is either enough or too much when laws and policies in Canada specifically advocate for gender equality and protect against gender discrimination? How much should public opinion matter about whether Canadians agree with gender equality when it is, in fact, the law? After all, if women had to wait for all men in Canada to agree with or like women’s equality, we would still be waiting. Women had to agitate for change. Substantive change can be uncomfortable, even painful, to those in power or who hold all the wealth. Discomfort polls poorly — but it’s the only way it happens.

			The same thing might also be said about public opinion on Indigenous rights in Canada. The 2018 Angus Reid public opinion survey, which polled 2,500 Canadians about their views on Indigenous Peoples generally and Indigenous public policy specifically, exposes a deep divide. A slight majority (53 percent) felt that Canada spends too much time apologizing for residential schools, and another 53 percent think Indigenous Peoples should integrate into Canadian society without special status, even if that means losing Indigenous cultures and traditions. Yet these are the very same attitudes held by former prime ministers and administrators of Indian affairs that led to genocidal policies like residential schools. Therein lies the stark contradiction: Canadians feel we apologize for residential schools too much, and yet exhibit the same racist attitudes for which the apology was made.

			Former Prime Minister Stephen Harper made a formal apology in the House of Commons on behalf of all Canadians on June 11, 2008, for the harms done in residential schools. He said, in part:

			Two primary objectives of the residential schools system were to remove and isolate children from the influence of their homes, families, traditions and cultures, and to assimilate them into the dominant culture. These objectives were based on the assumption Aboriginal cultures and spiritual beliefs were inferior and unequal. Indeed, some sought, as it was infamously said, “to kill the Indian in the child.” Today, we recognize that this policy of assimilation was wrong, has caused great harm, and has no place in our country.

			In other words, the idea that Indigenous Peoples should abandon their own cultures and assimilate into Canadian culture is an idea that “has no place in our country.” Yet, a decade after the apology, half of the Canadians polled still hold these racist views. This is not surprising when many political leaders and media commentators have espoused similar racist views or denied racism exists altogether. Angus Reid, the pollster, also seems to have difficulty accepting the racist undertones of his poll’s findings; he says he does not consider the Canadians who hold these ideas to be “racist,” but instead “hardliners” who don’t think more money is the answer to growing poverty in First Nations. It’s a surprising conclusion given the over-abundance of research and data that shows just the opposite.

			In addition to the crippling economic legacy left behind by the colonization of Indigenous lands and resources, broken treaties and rigid federal control over reserves, Canada’s gross underfunding of First Nations social programs is, in fact, the major contributor to First Nations poverty today. One need only read any of the auditor generals’ reports to show that Canada has been underfunding essential social services like education and housing for decades. Dr. Cindy Blackstock, the head of the First Nations Child and Family Caring Society, won her discrimination case against Canada at the Canadian Human Rights Tribunal. The Tribunal found that Canada’s purposeful and chronic underfunding of child and family services in First Nations was racial discrimination and a direct cause of the over-representation of First Nations children in foster care. This underfunding across all social programs is so comprehensive and so severe that even if the racially discriminatory funding stopped this year, it would take decades to close the socioeconomic gap. This isn’t a matter of public opinion — it’s a fact.

			While many Canadians may feel that they are reminded too often about what happened in residential schools, it seems that, in fact, they are not reminded enough. The trc final report concluded that Canada was guilty of genocide — not just cultural genocide, but physical and biological genocide as well. Canadians should never forget what their country did to Indigenous Peoples. Scalping bounties, smallpox-infected blankets, forced sterilizations and starvation were all part of Canada’s policies toward Indigenous Peoples that, in addition to residential schools, have a lasting legacy in First Nations. That is, in fact, genocide.

			Real reconciliation is also about truth and justice. The truth requires never forgetting the rapes, tortures and deaths of thousands of children in residential school. Justice requires putting an end to the racist attitudes that allow these human rights abuses, in the form of foster care, to continue today. The same is true about historic and contemporary violence against Indigenous women and girls.

			Reconciliation also requires the end of the idea that the future existence of Indigenous Peoples and their identities, languages and cultures are up for debate or are a matter of opinion. We have a right to exist as Mi’kmaw, Mohawk and Cree. We have a right to govern ourselves. We have a right to our lands and resources. We have a right to enjoy our Aboriginal and treaty rights. Our ancestors paid dearly for these rights. All of these rights are protected in Indigenous, Canadian and international laws. These rights form part of Canada’s foundational document, the Constitution Act, 1982. Canadians do not get to celebrate their own constitutionally protected rights and freedoms without recognizing ours. Our rights are not conditional on public opinion.

			It’s long past time that pollsters stop asking Canadians if they like Indigenous Peoples or agree with our rights. They need to start asking them whether or not they feel like they’ve put Canada’s apology into action.
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			Reconciliation with Indigenous Peoples in Universities and Colleges45

			While it is very positive to see many universities and colleges embracing the trc report and taking concrete steps to advance reconciliation, it has become very clear that there is a fundamental misunderstanding about what reconciliation really means in a university context.

			Reconciliation has become the buzz word of the decade ever since the trc published their report on residential schools in Canada. The trc, headed by then-Justice Murray Sinclair, heard from residential school survivors, families and Native communities from all over Canada about their experiences in residential schools and their lives afterwards. These schools lasted for over one hundred years, with the last one only closing in 1996.

			Despite being called schools, residential schools were actually designed to separate Native children from their parents, extended families and communities for the express purpose of assimilating them into what the trc describes as “Euro-Christian society.” Thousands of children were starved, neglected, tortured, medically experimented on, mentally, physically and/or sexually abused and even murdered. Their experiences have had long-lasting, inter-generational impacts on many more thousands of children, grandchildren and great-grandchildren, and, indeed, entire communities.

			The trc offered 94 Calls to Action directed to the federal and provincial governments, churches, businesses, media, the public at large and, specifically, universities and colleges. The report went well beyond just the 94 specific Calls to Action in addition to talking about reconciliation with Native peoples generally. However, as is the case with many royal commissions, public inquiries and other similar reports, many Canadians never read them. The failure to read the trc report didn’t stop people from pinpointing everything they do that touches on Native issues and calling it “reconciliation.” As a result, I think reconciliation has gone off track.

			In my mind, reconciliation should have an existential, substantive meaning. It is not just about residential schools, but the entire relationship between Indigenous Peoples, the Crown, Canada and Canadians. Firstly, it should be about exposing the whole truth of the genocide committed in Canada, beyond residential schools. The trc concluded that what happened in Canada was cultural genocide, but more than that, the report said that Canada was also guilty of physical and biological genocide in its dealings with Indigenous Peoples. Canada needs to come to terms with that. It needs to come to terms with genocide in all of its forms, both historic and ongoing.

			Secondly, reconciliation is about Canada and Canadians taking full responsibility for this genocide. There should be no diminishing the experiences of survivors, no making excuses, no trying to justify what happened, no using semantics to try to downplay the atrocities committed, no denying any of the harms suffered by Indigenous Peoples. In any discussion about reconciliation, we should be centring the voices of the survivors, just like the trc did, and not the perpetrators.

			Lastly, we can never get to real reconciliation without Canada making a real apology — not a court-ordered apology, or carefully worded political apology approved by Justice Canada lawyers. The apology should not be pan-Aboriginal — it should be tailored to the unique experiences of “Indians” (First Nations), Inuit and Métis in all of its dealings. A real apology by Canada must:

			•	accept responsibility for all of its actions and consequences;

			•	promise never to do it again, and in fact, do not do it again; and

			•	make full amends for all of the harms done, which may include compensation, but is not limited to compensation.

			Canada and Canadians in general seem think that a political apology coupled with meagre monetary compensation and some commemoration is enough to ask all of us to move forward. How can we move forward when the whole truth has yet to be exposed? If moving forward means skipping over the truth and focusing on superficial acts, like renaming National Aboriginal Day to National Indigenous Peoples Day, then we are very far from reconciliation.

			It is also incredible that Canada could even fathom moving forward when it has failed to stop the harms from continuing. For example, in the years leading up to the closure of residential schools, Canada amped up its theft of First Nations, Inuit and Métis children who were adopted into white families. This was known as the Sixties Scoop, which is somewhat of a misnomer as it lasted for decades. Residential schools may have closed, but the theft of children continued well after 1996 with the crisis of their over-representation in foster care. There are more First Nations, Inuit and Métis children stolen from their parents, families and communities right now than at the height of residential schools. In fact, the crisis of over-representation in foster care has even been acknowledged as a “humanitarian crisis” by federal officials, as First Nations are the most over-represented group in foster care.

			When I say Canada, I want to be clear that I am talking about federal, provincial, territorial and municipal governments. But I also mean churches, Canadian citizens, mainstream media, corporations, businesses, universities and colleges. Every single person and institution in Canada has benefited from the genocide and dispossession committed against Indigenous Peoples, either directly or indirectly. That makes lots of people uncomfortable to hear, but it is the reality. Most people have long thought that the so-called plight of Native peoples was the responsibility of government alone — often willfully blind to their own roles — and long past.

			Universities, colleges and training institutes in particular have benefited directly from the dispossession of “Indian” peoples from their lands and sometimes benefited directly from “Indian monies” held in trust by the Crown. High Country News reported on research that found that there would be no higher education in the US as it is today without the theft of more than 10 million acres of Native American lands. Yet many universities and colleges have long excluded Indigenous people as faculty and administrators, while at the same time educating countless generations of Canadian and international students with a sanitized version of both history and the present. First Nations, Inuit and Métis voices and realities have been erased by universities for many decades. While it is very positive to see many universities and colleges embracing the trc report and taking concrete steps to advance reconciliation, it has become very clear that there is a fundamental misunderstanding about what reconciliation really means in a university context.

			The trc called on universities and colleges to undertake the following actions:

			•	Call to Action 16: Create Aboriginal language degrees and diploma programs;

			•	Call to Action 24: Medical and nursing schools to provide a mandatory course dealing with Aboriginal health issues, which includes skills-based training in intercultural competency, conflict resolution, human rights, and anti-racism;

			•	Call to Action 28: Law schools to provide a mandatory course in Aboriginal people and the law with required skills-based training in intercultural competency, conflict resolution, human rights and anti-racism;

			•	Call to Action 65: Social Sciences and Humanities Research Council (sshrc) and post-secondary institutions and educators establish a national research program with multi-year funding to advance understanding of reconciliation; and

			•	Call to Action 86: Journalism programs and media schools provide mandatory education for all students on the history of Aboriginal peoples.
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			However, it must be kept in mind that reconciliation goes well beyond those specific Calls to Action. Universities and colleges have a long way to go to address their role in the dispossession and oppression of Native peoples, both historic and ongoing. However, I think this discussion needs to happen in reverse. Before I share some ideas about what universities should be doing to advance reconciliation, it may be more useful to look at some examples of what should not be considered reconciliation:

			•	Apologize for a university’s past contribution to oppression of First Nations, Inuit and Métis peoples;

			•	Giving a land acknowledgement;

			•	Senior administration or professors attending a First Nations community or pow-wow;

			•	Hanging Native art on campus;

			•	Changing street names or building names on campus;

			•	Partaking in cultural sensitivity training or Aboriginal History 101;

			•	Sending a First Nation or organization an email asking what you can do to help;

			•	Hiring more Native peoples to reflect our percent of the population;

			•	Having an Elder open and close your conferences;

			•	Nominating an Indigenous person for an award;

			•	Inviting Indigenous faculty to sit on committees or senate;

			•	Creating an Aboriginal advisory committee on campus;

			•	Including First Nations in your research projects; or

			•	Inviting Native speakers into your classrooms.
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			First, let me make it clear that the above list of actions is very important and we should all be doing these things. There are many universities and colleges doing a number of these things under the banner of reconciliation right now. Some may have even been doing some of these prior to the trc report. However, I have seen a number of universities include some of these not-reconciliation items in their reports on reconciliation. They are all important in different ways, and universities should most definitely be doing these things, but they are not reconciliation.

			Why not? Because most of the items on the not-reconciliation list should already be done in universities and colleges as a matter of law. Federal and provincial human rights laws, employment laws, non-discrimination laws, equality laws and campus commitments to diversity, equity and inclusion all require these actions. Universities don’t get to pat themselves on the back for doing what they should have been doing, legally, all along.

			Furthermore, some of the not-reconciliation actions should be happening as a matter of academic practice and professional standards. Every learning institute should always seek out all knowledges and ways of knowing. If you teach about Indigenous issues, it should be a given that Indigenous voices and content are centred. It’s a matter of professional ethics and academic standards that faculty learn about the subjects they teach, or ought to be teaching.

			Real reconciliation must go well beyond what should be happening as a matter of course. Here are a few things that universities should be doing under the banner of real reconciliation:

			1)	Ensure hiring Indigenous faculty and staff that reflects not only our proportion of the population but significantly more hires to build institutional capacity. Provide support for new hires and make amends for having excluded Indigenous people for all these years.

			2)	There should be additional hires in all faculties and departments, especially politics, law, science, engineering, medicine and business (in addition to social work, midwifery and Native studies).

			3)	Do not ever hire just one Indigenous faculty member at a time. In most cases, no one First Nation, Inuit or Métis person can represent the diverse knowledges or often many local Indigenous governments or communities situated near the campus. That is an incredibly unfair burden to that faculty member as everyone, even with the best of intentions, will want their advice, guidance, ideas and participation on every committee, project and initiative.

			4)	Develop workloads and expectations around the fact that many First Nations, Inuit and Métis hires will have community-based expectations or obligations that should be accommodated. It is their connection to their nations, governments and communities, their knowledge exchange and their community-based work that often informs who they are, how they teach and what they teach. That unique knowledge and experience comes with commitments that take time and energy and should be accommodated and counted.

			5)	Don’t stop at recruitment and hiring of Indigenous faculty and staff. Think about what will keep them there: professional supports, active mentorship, recognition, research funding, promotions, pay levels, leadership opportunities, advanced training and skill development and flexible or alternative work arrangements.

			6)	Keep current commitments to Indigenous faculty and staff. For example, if there is a chair in traditional Native medicine, make sure that chair is made permanent, funded from core university dollars and not dependent on external funders (that is, supported only if the funds are available). Making reconciliation initiatives dependent on the goodwill of corporate funders puts all Indigenous faculty and staff at risk, given the fact that Indigenous Peoples are largely discriminated against in the corporate world. Universities must engage in real sacrifices — of power and wealth — in order to engage in real reconciliation. That means the university itself must dedicate and protect the funds for reconciliation initiatives — for faculty, staff, chairs, research and projects.

			7)	Real reconciliation is about more than who teaches; it also requires that Indigenous Peoples also be represented in the governance and senior administration of universities and colleges as presidents, provosts, chancellors and on boards of governors. They must be part of the decision-making mechanisms throughout the institution, including in the unions, committees and senate, on all issues, but especially those that impact Indigenous Peoples specifically.

			8)	Indigenous Peoples need to be the ones deciding how targeted Indigenous research funding is distributed, who gets research chairs in First Nations, Inuit and Métis issues and how academic success is measured. That means including the community-based work and advocacy that is an inherent part of the lived personal and professional realities of many Indigenous Peoples.

			9)	First Nations, Inuit and Métis communities need to have a direct line of input into university programs, curricula, research and governance that impact them and their students. It is not good enough to have one Native faculty or several Native staff members speak for diverse nations. The relationship needs to include voices inside and outside the institution.

			10)	Every university and college sits on First Nations territory and should reflect local First Nations languages, cultures and symbols throughout the campus, in ways that are directed by Native peoples (with a focus on local Native communities) and respectful of their cultures. In the far north, Inuit lands and peoples should be reflected as well as their languages. On Native territories with Métis communities, their cultures should be reflected as well. It is not good enough to have just one dedicated “Indigenous” area, like a statue, park bench or student centre. Our presence as First Nations, Inuit and Métis must be reflected throughout the campus.

			11)	The benefit and privilege of a university education and university research needs to be fully shared with local First Nations, Inuit and Métis governments, with more focus on open access to information and publications and translation of research in accessible formats for community use.

			12)	Universities need to think about education beyond tuition-paying students and include strategic partnerships and alliances with Indigenous governments and communities to help fill research, policy and/or technical gaps that exist due to chronic underfunding and failure to implement treaties by building these requirements into courses and research or special projects.

			13)	Universities should help make amends for past harms. Take for example, the crisis of disappearing Native languages. Universities and colleges, in partnership with Native communities, Elders and language speakers, could help prevent Native languages from extinction. Together, they could develop comprehensive K–12 education, as well as community-based Native language instruction, to try to undo the devastating impacts of Canada’s assimilatory policies and the university’s role in it.

			14)	Universities need to ensure that their reconciliation plans are co-developed by First Nations, Inuit or Métis communities and experts. This may include faculty, but also those external to the university who are not at any risk of retaliation or ostracization. Without Native peoples directing the path forward, universities risk forging ahead with superficial plans or replicating the status quo.

			15)	Universities must also focus on the recruitment, retention and support of Indigenous students towards academic success. This includes not only a welcoming atmosphere and various student supports like housing and grants, but also Indigenous faculty advisors, Native courses, special research projects and other opportunities.

			16)	Universities must take active measures against the growing trend of rushing to hire “self-identified” Indigenous people who are not First Nations, Inuit or Métis, not connected to a government or community and have no lived experience as First Nations, Inuit or Métis peoples. Universities are being flooded with those making false claims, and by taking no action to prevent it from happening, universities commit further harms to Indigenous Peoples. When frauds take our places in universities as students, staff or faculty, our voices are once again erased and our identities over-shadowed by white ethnicity shoppers whose only claim to Indigeneity is ancestry.com or some distant relative from four hundred years ago. At best, these frauds skew our numbers and taint our research and at worst, they proactively work against real Indigenous people.

			17)	Universities must find ways to prevent deans from using the same old racist tactics, like using so-called merit versus diversity as a way to keep Indigenous Peoples out of universities. This perception of merit is very biased and often used in racist ways to discriminate against Indigenous Peoples. It has been used to keep women out of the boardroom and at lower salaries. It has also been used by non-Indigenous deans to keep Indigenous Peoples out of tenure-track positions. Even after the trc report, I continue to see deans revert to this racist form of excluding Indigenous people. Their traditional Indigenous knowledges, their professional experiences and their community-based work are not valued the same as a non-Indigenous person’s traditional educational background as “merit.”

			There is a lot to do and it will require a fundamental shift in both thinking and practice. It will require real changes — a transfer of both power and wealth. This requires that universities make sacrifices to make space for Native peoples, not simply “Indigenize” here and there. Universities can’t simply tweak their current structures and expect substantive results. Clearly there is a great deal that university can and should be doing. There isn’t space here to include a much longer list. I truly believe that some of this will happen in the short term, and some of it will take a little longer. But without real First Nations, Inuit and Métis peoples at the helm directing the path, universities risk preserving the status quo, or worse. I believe that we are at a turning point.

			The trc has helped jump-start both conversation and action at the university and college level. We just need to ensure the way forward is co-developed by Indigenous Peoples, nations, governments and communities together with universities and colleges. We have a real opportunity to make lasting, impactful changes. Let’s move beyond the superficial and engage in real, transformative reconciliation now, which will mean doing things as they haven’t been done before. We’re ready, academia — are you?
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			True Test of Reconciliation: Respect the Indigenous Right to Say No46

			The right to say no is the core of any future relationship with Canada and its citizens. It’s a basic right — one that is grounded in our sovereignty as individuals and nations to decide for ourselves the life we wish to live.

			Conflict is coming. There is no getting around that fact. Anyone who believes that reconciliation will be about cultural awareness training, visiting a Native exhibit at a museum or hanging Native artwork in public office buildings doesn’t understand how we got here. Reconciliation between Canada and Indigenous Peoples has never been about multiculturalism, diversity or inclusion. Reconciliation is not an affirmative-action program, nor is it about adding token Indigenous people to committees, advisory groups or boardrooms. We cannot tokenize our way out of this mess that Canada created, no matter how well intentioned

			Real reconciliation requires that truth be exposed, justice be done to make amends and then Canada’s discriminatory laws, policies, practices and societal norms be reconciled with Indigenous rights, title, treaties, laws and jurisdiction. That process of truth, justice and reconciliation will be painful. It requires a radical change. Nothing less than the transfer of land, wealth and power to Indigenous Peoples will set things right. The true test of reconciliation will be whether Canada respects the Indigenous right to say no.

			Canadian courts have been issuing decisions about Aboriginal rights and title and treaty rights, sending the strong message to governments that they must obtain the consent of Indigenous Peoples before taking actions or making decisions that will impact our lives. Governments have not listened. Canada’s failure to listen is one of the reasons why Indigenous Peoples spent more than twenty-five years negotiating undrip, which guarantees the right of Indigenous Peoples to free, prior and informed consent. Article 19 of undrip provides:

			States shall consult and cooperate in good faith with the indigenous peoples concerned through their own representative institutions in order to obtain their free, prior and informed consent before adopting and implementing legislative or administrative measures that may affect them.

			Consent is a legal concept that can be defined as the voluntary acquiescence of one person to the proposal of another. In general, it is the right to say yes or no to something and/or put conditions on an agreement. Consent must be free from misrepresentations, deceptions, fraud or duress. This is a very basic right, but one that has been denied to Indigenous Peoples since contact. Take for example, the actions of Indian agents and police, who used food rations to extort sex from Indigenous women and girls. In the context of being forced to live on reserves, not being allowed to leave the reserve and being dependent on food rations, what real choice would a young girl have?

			Similarly, when police officers or judges detain Indigenous women and girls, drive them to secluded locations and engage in sexual acts with them, there is no real consent when the threat of lethal force or arrest on false charges is ever present — that is being forced. This is especially so given our knowledge of the number of assaults and deaths of our people in police custody. There was no consent when they stole our children and put them into residential schools, nor was there any consent when priests, nuns and others raped those children. There was no consent when doctors forcibly sterilized Indigenous women and girls, sometimes without their knowledge.

			Today, the right of Indigenous Peoples to free, prior and informed consent has become the central issue in Canada’s reconciliation agenda. Justin Trudeau campaigned on the promise of implementing undrip into law and respecting the right of Indigenous Peoples to say no. When asked by aptn host Cheryl McKenzie whether “no” would mean “no” under his government, he responded, “Absolutely.” Another way of putting this is that Indigenous Peoples could exercise their legal right to refuse to approve or authorize a project. This veto right stems from various sources, but primarily our inherent rights as Indigenous governments with our own laws and rules that govern our traditional territories. They may also come from specific Aboriginal rights, treaty rights and Aboriginal title. These rights are not only protected within our own Indigenous laws, but also in section 35 of Canada’s Constitution Act, 1982 and various international human rights laws, including undrip. Yet, after Trudeau announced his idea to create a legislative framework to recognize Indigenous rights and avoid litigation, Justice Minister Wilson-Raybould stated clearly, “consent doesn’t mean a veto” for Indigenous Peoples.

			So, we are now back to where we started. Canada has not yet reconciled its laws, policies or political positions to the fact that Indigenous Peoples have the right to say no to development projects on our lands. This means that conflict will continue to grow over mining, forestry, hydraulic fracking and pipelines on Indigenous lands. The true test of reconciliation will inevitably play out on the ground, like it did in Oka, Ipperwash, Gustafsen Lake, Esgenoopetitj (Burnt Church) and Elsipogtog. Will Canada force the Kinder Morgan pipeline to go ahead against the will of BC and First Nations? Will Canada isolate and exclude First Nations who do not subscribe to the extinguishment provisions of its land-claims agreements? What will happen to First Nations who stop provincial social workers and police officers from entering their reserves to steal more children into foster care? This will be the real test of our inherent right to say no.

			Canada will only truly give effect to reconciliation when Indigenous Peoples have the right to say no: no to discriminatory government laws and policies; no to federal and provincial control over our nations; no to racism from society, industry and government; no to sexualized violence, abuse and trafficking; no to the theft of our children into foster care and the imprisonment of our peoples; no to the ongoing theft of our lands and resources; and no to the contamination and destruction of our lands, waters, plants, animals, birds and fish. The right to say no is the core of any future relationship with Canada and its citizens. It’s a basic right — one that is grounded in our sovereignty as individuals and nations to decide for ourselves the life we wish to live. Canada has made it clear we have no right to say no, only an obligation to say yes. First Nations leaders and citizens should not wait to see how this plays out in court — they should assert and defend their right to say no now.
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			The Indigenous Right to Say No47

			The right to say no is an inherent part of the legal concept of consent. To interpret this concept otherwise is racist, discriminatory and self-serving, not unlike the doctrines of discovery and terra nullius. 

			The federal government announced in 2018 that it will not appeal the court decision quashing Canada’s approval of the Trans Mountain Pipeline expansion. Instead, Canada will engage with the 117 impacted First Nations in a consultation process led by former Supreme Court of Canada Justice Frank Iacobucci. If ever there was a sign that the government was going to force this pipeline expansion through the review process, this is it. After all, federal elections are just around the corner and Liberal Prime Minister Justin Trudeau has become the face of the Trans Mountain Pipeline dispute and all the broken promises that it entails. Being criticized from all sides — the provinces, industry, Canadians and Indigenous Peoples and now the Federal Court of Appeal — Trudeau decided to bring out a big gun: Iacobucci.

			There is little doubt that he was engaged to lead this process to ensure that the technical aspects of consultations are met, thus insulating the government from an appeal of its decision. Even the most trusting person would be hard pressed to believe that the Supreme Court of Canada (scc) would hear an appeal about Iacobucci’s consultation process, let alone consider it in a truly neutral fashion. Even if I am wrong about this, what kind of message does this send to First Nations who have been taking their cases to the scc in the hopes of fair and impartial consideration for decades? Will they now wonder if their cases will be heard by justices who, after they retire, will work with governments against their interests?

			Remember that conflict of interest is not only the presence of an actual conflict, but also the appearance of conflict. Justice Canada describes judicial independence as the “cornerstone of the Canadian judicial system” and refers to the clear separation of the government and the courts. While some might argue Iacobucci is no longer a sitting justice and may be perfectly legal and ethical according to the rules of ethics of the federal government and even law societies, it still doesn’t feel right. In law school, we learned that lawyers are duty-bound to uphold the honour of the legal profession while at work and in our personal lives — even after retirement. In my mind, Iacobucci continues to carry with him the honour of Canada’s highest court in all his actions. While this may not be a legal or an ethical issue, it is certainly a moral one. With all due respect, joining the federal side of this pipeline dispute feels a lot like taking sides against First Nations. It feels like a betrayal.

			This is a similar story of betrayal that many First Nations feel when the rcmp takes the side of government in every single conflict between government laws and Aboriginal rights. The mandate of the rcmp is to not only prevent crimes and maintain peace and order, but also enforce laws. According to Canadian law, the Constitution is the highest law in the land. In theory, First Nations should be able to seek the assistance of the rcmp to protect their constitutional rights from being breached by governments or industry. Instead, the rcmp seems to always abide by the will of government and stop us from exercising our rights and/or provide physical protection and security for the extractive industry to allow them to breach our rights.

			The government is using these national institutions — the rcmp and the courts — against us to force the expansion of the Trans Mountain Pipeline. The rcmp arrested land and water defenders in BC and now a former scc justice will be used to insulate Trudeau’s future approval of the pipeline expansion.

			Therein lies the real injustice of this process. Regardless of whether the new consultations are led by a former scc justice or Trudeau himself, Canada has decided that the pipeline will be built before talking to any of the impacted First Nations, including those that have asserted Aboriginal title. This renders our constitutionally protected Aboriginal rights meaningless. What legal value is the federal government’s constitutional obligation to consult, accommodate and obtain the consent of First Nations before taking actions that would impact our rights and title if “consent” is interpreted as the right to say yes but excludes the right to say no? It makes no logical sense to interpret the law in such a way, especially with regard to a constitutionally protected right.

			Imagine if consent was interpreted this way in both the ordinary and legal understanding of the word. If a school sends home a permission form seeking a parent’s consent to allow their child to take a field trip and the parent does not give consent, the school cannot allow the child to participate. Similarly, if a patient refuses to give consent to an operation to have their hip replaced, then the doctor cannot perform the operation. The absence of consent means no — in other words, a veto that has real legal power and meaning. Imagine if consent was interpreted in this illogical and diminished manner for sexual relations as it is for Aboriginal rights. Imagine if sexual consent in law meant that a man could consult with the woman on whether she wanted sexual relations, and was even willing to accommodate (“where appropriate”) her wishes about how to have sexual relations, but she had no right to say no — no veto over whether or not sexual relations occurred? That is called sexual assault and it is a crime.

			The greatest injustices that have ever been committed against First Nations in Canada have resulted from denying the sovereign right of our nations to say no. The right to have a real veto over infecting our blankets with smallpox, from scalping our people, from stealing our children and raping, murdering and torturing them in residential schools, from sterilizing our women and girls, from the forced adoptions of our children into white families during the Sixties Scoop, from the murders and disappearances of our women and girls, from forced human trafficking and now from the destruction of our lands and waters for profit.

			The right to say no is an inherent part of the legal concept of consent. To interpret this concept otherwise is racist, discriminatory and self-serving, not unlike the doctrines of discovery and terra nullius. Surely, even the scc would not interpret their own decisions in such an impoverished manner. To do so would render section 35 an empty shell of a constitutional promise.

			No former scc justice should take part in such an exercise between Canada and First Nations. I think the honourable thing for the former justice to do would be to withdraw from the process. It might just help even the playing field in a game that is already skewed by a major imbalance of power.

			Update

			In June 2019 Trudeau and his cabinet approved the Trans Mountain Pipeline for a second time, despite First Nations’ objections.

			Sources
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			A Modern Treaty to Save Our Peoples and the Planet48

			To say that we are in a crisis of epic proportions would be an understatement. We need to act now to end the genocide of Indigenous Peoples and to stop the ecocide of the Earth.

			Kwe n’in telusi Pam Palmater. It is an honour to be here on Indigenous territory covered by Treaty 1. Thanks to the Elder for opening and to the University of Winnipeg for hosting us. October 4th is an important day to remember lives lost due to missing and murdered Indigenous women and girls.

			We have a hard truth to face. We are in the middle of two major crises: Canada is killing our people and killing our planet and we are here to stop it!

			The first crisis is that the National Inquiry into mmiwg found that Canada has and continues to commit genocide against Indigenous Peoples, specifically targeting Indigenous women and girls. The second crisis is that Indigenous science and Western science have both confirmed that we are headed for a massive climate disaster. To say that we are in a crisis of epic proportions would be an understatement. We need to act now to end the genocide of Indigenous Peoples and to stop the ecocide of the Earth, because we know that the pain of Indigenous Peoples is the same pain felt by the planet. And the pain of this planet is felt first and foremost by Indigenous Peoples.

			Settler governments in Canada, the United States, Australia, New Zealand and all over the world have colonized Indigenous territories with horrific acts of violence to peoples and the Earth. The colonizing mentality pervades our governing systems and allows governments and corporations to treat people and the planet as resources to exploit — as though they were lifeless commodities. Extractive economies — now largely benefiting transnational corporations — have been authorized by governments and leave destruction in their wake.

			We’ve seen tears from Indigenous mothers whose daughters have been murdered by the thousands. We’ve also seen the heartbreak of killer whale mothers mourning the losses of their offspring who can’t survive in oil tanker-dominated ecosystems. And if we, as First Nations and Canadians, don’t act quickly, many more people, plants and animals will die. We no longer have the time to debate politics — the crisis in Canada is now a matter of life and death for all of us. It won’t be good enough in fifty years to look back and say we tried, we had the best intentions or we gave it our best effort. We either do or die.

			And right now, Indigenous Peoples are dying. Our planet is dying. But you all know this. We can no more deny the ecocide of climate change than we can deny genocide of Indigenous Peoples. The statistics, the research and the scientific evidence before our eyes is too overwhelming. Climate change is greatest threat to all life on Earth — humans, plants and animals. Who bears the disproportionate burden of environmental destruction, water contamination and more pipelines? Indigenous Peoples do. That is because genocide and ecocide go hand in hand. This Earth has suffered a great assault, in part because of massive human rights violations to its caretakers — Indigenous Peoples. Similarly, Indigenous Peoples have suffered a great genocide in part because of the violence committed against the lands, waters and ecosystems on which we depend. Our society’s economy has been constructed in a way that exploits and abuses Indigenous women and the land with relative impunity. Well now we all stand to pay the price of the impending climate disaster and the corresponding human disaster that will follow — all while large corporations reap the benefits. In the end, we will all suffer if there is no drinkable water, farmable land or pollinators.

			What we need is a new treaty — a modern treaty that binds us all together, the people and the planet. A treaty that commits us to work together for the benefit of all nations of peoples and living beings without discrimination, racism, sexism, genocide or ecocide. A treaty that commits all people to heal our divisions so we can commit to protecting our collective futures. We must remember that our collective futures include the plants, animals, birds, fish and insect nations. They, too, have as much right to live on this planet as we do, and if we have any hope of surviving, we’ll need every beehive, every coral reef and every killer whale pod to maintain our precious ecosystems.

			This modern treaty can be a reality. It doesn’t matter what we call it, whose idea it was, where it originated or whether we agree on all aspects of it. This new treaty is about combining social justice and Earth justice together to pave the way to a better future for all. The dual crises facing us require that we do everything in our collective power to save our planet. This will require a societal revolution that goes beyond superficial changes and the glacial pace at which governments operate. It will require that we change everything and that will mean we need to get uncomfortable.

			We don’t need everyone for a revolution to save the planet. We don’t have time to wait around until the genocide and climate change deniers are convinced. If we wait, it will be too late for us all. Every single right we have ever gained — human rights, environmental protections or Native rights — have been advanced by small numbers of people, sometimes only individuals pushing forward despite the odds. We can do this with all of you in this room. But we can’t wait for all of you. We will forge ahead because we have to — it’s the only way to give Indigenous Peoples and this planet a fighting chance.

			Other people will join when they see our successes. There will always be genocide deniers and climate change deniers, but we have an obligation to forge ahead anyway. If the lands are toxic from tar sands and the water polluted from mining, none of our children will survive, whether they are Canadian or Indigenous. That’s why we need to work together. Together, we not only have the power to stop these abuses, but we can return Canada to its original treaty vision. Every single one of you has the power to stand up for what is right and save not only yourselves, but all those who can’t advocate on their own — all of those whose voices that are not counted: the bees, the whales, the trees and the tiniest insects. None of you can do it alone and we don’t expect you to — the original treaty vision for Canada was premised on us working together to benefit from and protect the lands and waters that sustain us. Our advantage and our strength is in our collectives.

			Canada wouldn’t even exist without the treaty agreements between sovereign Indigenous Nations and the Crown. This original treaty vision was meant to protect the ecosystem on Turtle Island for as long as long as the grass grows, the rivers flow and the sun shines. We must use the spirit and intent of our original treaties to forge a new future. Canadians, get out and vote in your system: use your numbers, your wealth, your influence and your privilege to force the change. But don’t stop there. The pressure must continue in full-force post-election in all forums: in parliamentary and senate committees, in the places you spend your money (or don’t), in the media, in the boardroom, in your advocacy and at the United Nations.

			Indigenous Peoples will always be there on front lines, but we can’t do it alone — we need you and you need us. Our very lives depend on it. We can protect the lands and waters and we can save lives. I believe in the power of the people to rise up and be the government of the people, by the people, for the people as it was intended. This generation was meant to lead our nations back to balance. We were meant to protect this territory for our future generations. I believe in the power of our peoples to unite under a new treaty.

			Let’s end genocide against Indigenous Peoples and ecocide against our planet. Let’s work together for the radical changes we need to save our people and the planet.

			Wel’al’iog.
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			Social Conflict is Inevitable in the Decolonization Battle49

			Here’s the reality: in the history of human beings, real social change has never come without conflict.

			All the controversy over Canada 150 and its morbid celebration of the gains Canada has made at the expense of Indigenous lives has many people asking: What do we do now? What will the next 150 years look like? We all know that Indigenous Nations on Turtle Island have experienced some of the most prolonged and violent genocidal acts in the world. Canada was colonized with such lethal force that millions died as a result, all in the name of unearned power and wealth. Colonization continues through Canadian laws and policies and decisions of government officials, all enforced by Canada’s police and military forces. Another powerful threat is corporate colonization: the way in which large corporations heavily influence governments and violently colonize Indigenous bodies, lands and waters. So, how do we decolonize in the face of continued colonization?

			If we are going to decolonize, it must be approached with full awareness of what must be done and with full preparedness for the discomfort that comes with it. It requires speaking the truth about our collective history but, more importantly, with a focus on how that history continues to impact our current reality. This will not be easy. Most social justice activists and Indigenous resistance activists can speak to the loneliness of being the only person in a room trying to draw attention to potential threats to our nations when most in that room would prefer to not engage in difficult conversations. But here’s the reality: in the history of human beings, real social change has never come without conflict. Indigenous Peoples can attest to this as we have had to fight and push for every single right or freedom we have today.

			Decolonization won’t happen without social conflict either. We know this from our collective histories, the many painful experiences of our peoples and the long trail of empty words and broken government promises. Our ancestors would never have survived without their collective strength and unity in resistance. Any gains we have made as Indigenous Nations have been won through acts of withdrawal, resistance and determination. We have survived every attempt that colonial and Canadian governments have made to eliminate us from our own lands — including scalping bounties, smallpox-infected blankets, rapes and murders of our children in residential schools, forced sterilizations of our women and starvation tactics. We simply wouldn’t be here if we didn’t strenuously resist assimilation and genocide at all costs. We have suffered many losses as a result. It is therefore critical that we forgive ourselves for the many ways in which we have been colonized and find ways to lift one another up.

			While much focus has been put on the resistance side of decolonization, we cannot forget the importance of resurgence and revitalization. Were it not for those brave children in residential schools who spoke their languages or practised their ceremonies in secret, we’d have fewer people today to help revitalize our cultures. There are literally thousands of people in our First Nations working to teach our children their languages, teaching them how to live on the land and passing on our traditions, practices and ceremonies. Every time someone speaks their Indigenous language, helps take care of our Elders or raises loving, healthy children, they are both decolonizing and nation-building at the same time. Making sure our efforts are balanced is what will help us move forward in the next 150 years.

			Going forward it will be critical for us to withdraw from all government and corporate tables, committees and negotiation processes that do not serve our best interests and respect our rights. It also means we have to continue to adapt our tactics as needed and engage in diverse acts of local, regional and national resistance in multiple forums and help support those engaged in different ways. Resistance can be blockades, rallies, public education, media outreach, legal advocacy and litigation and/or political pressure domestically and internationally. We will have to give less energy to online trolls and detractors and focus more on spreading our core messages. It’s time national leaders stopped settling for land acknowledgements and started demanding land transfers.

			In the end, decolonization will require effort on the colonizer’s part, as well. If there is to be peace on Turtle Island, Canadian governments will have to go beyond superficial words and gestures and take substantive action to address our rights. Until then, if being Indigenous, protecting our lands and waters and exercising our Aboriginal and treaty rights means we are breaking Canadian laws, then we need to continue to be “criminally Indigenous” for the sake of our future generations.
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			Indigenous Women Warriors Are the Heart of Indigenous Resistance50

			Indigenous women and girls are not the only ones to suffer from Canada’s genocidal policies. But Indigenous women and girls should be acknowledged for taking on the role of warriors in the face of nearly insurmountable barriers.

			Indigenous women have always played a central role in our nations as life-givers. They bridge the spirit and human worlds to nurture a baby into adulthood, with the help of large extended families. It is one of the most important roles in Indigenous nation-building, but it is not the only one held by Indigenous women. Traditionally, Indigenous women also acted as interpreters, negotiators, political advisors and strategists, leaders, decision makers and warriors. While our nations were diverse and had varied traditions and practices, Indigenous women were also engaged in picking the leaders and head warriors or making decisions related to land use and hunting or trading areas. It is widely recognized on Turtle Island (what is now Canada, the US and Mexico) that Indigenous women are the heart of our nations. Marlene Brant Castellano put it this way:

			A nation is not conquered until the hearts of its women are on the ground. Then it’s finished; no matter how brave its warriors or how strong their weapons.

			It is for this reason — Indigenous women being so central to the strength and well-being of our nations — that colonial and modern governments targeted Indigenous women in their attempts to suppress our nations and dispossess us of our lands, resources and existence. “Indian policy” had always been focused on acquiring Indigenous lands and resources and reducing financial obligations acquired through treaties and other agreements. Their primary methodologies were to assimilate or eliminate Indians. While government officials engaged in genocidal acts against all Indigenous Peoples, like the use smallpox-infected blankets to try to spread disease or scalping bounties to encourage our murders, government officials also took aim at Indigenous women with lethal precision.

			From the earliest days, Indian agents, often assisted by the police, would withhold food rations from young Indigenous women and girls to extort sex from them. Children were literally ripped from the arms of Indigenous mothers and forced into residential schools where thousands were starved, tortured, medically experimented on, physically and sexually abused and the victims of horrible deaths. Indigenous women and girls were subjected to forced sterilization, many without their knowledge or consent. For those that survived, Canada’s Indian Act targeted Indigenous women and their children for removal from their communities and nations in ways and to degrees not done to Indigenous men.

			This is the real history of how Canada and the United States were founded — through the exploitation and genocide of millions of Indigenous people, specifically targeting Indigenous women for removal from our lands, legally and physically. The passage of time has not lessened Canada’s approach to eliminating Indigenous Peoples, nor from continuing to engage in genocidal policies targeted at Indigenous women and girls. Today, there are more Indigenous children stolen from their mothers and placed into foster care than were apprehended during the height of residential schools. While Indigenous people make up only 4 percent of the total population in Canada, Indigenous children make up 50 percent of all children in care. Indigenous women are the fastest growing prison population, increasing by 109 percent in the last decade. Indigenous women make up no less than 36 percent of the prison population and Indigenous girls represent 53 percent of all youth in corrections. More than 60 percent of Indigenous children live in poverty in Canada and the majority of those households are headed by single Indigenous mothers.

			Indigenous women and girls have long been the targets of sexualized violence from government agencies, police and society. An estimated four thousand Indigenous women and girls that have gone missing or been murdered in the last few decades. Of the known cases, Indigenous women represent 16 percent of all women murdered in Canada, but that number jumps to 55 percent in Saskatchewan and 49 percent in Manitoba. Human Rights Watch reported that Indigenous women and girls in BC could not go to the police for help because the police themselves were physically and sexually abusing them with relative impunity. In other places, like Quebec, widespread reports of physical and sexual abuse of Indigenous women and girls by police officers in Val D’or initially led to the suspension of officers but did not result in charges in most cases. Despite many decades of complaints of sexualized violence, justice inquiries and commissions signalling the deep-rooted problem of racism and abuse by police, little has been done to protect Indigenous women and girls.
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			Some have emphasized the fact that because Canada now has a Prime Minister who is a self-proclaimed feminist that this may result in the much-needed change for Indigenous women and girls. Prime Minister Trudeau did ensure that half of his cabinet positions were filled by women; most notably, appointing Indigenous lawyer and politician Jody Wilson-Raybould as the Minister of Justice. Additionally, the three cabinet posts most relevant to Indigenous women —Minister of Indigenous and Northern Affairs, Minister for the Status of Women and Minister of Health — were all staffed by women. Unfortunately, little has changed under their leadership. Once the fluffy words are separated from their actions, it is easy to see that no help is coming from Trudeau’s female cabinet for Indigenous women and girls.
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			Despite the promise of the National Inquiry into mmiwg, the three lead Ministers (Justice, Women and Indigenous Affairs) provided such limited time, resources and terms of reference that nearly a year into the Inquiry and it still hadn’t begun. Similarly, despite decades of litigation against Canada for ongoing gender discrimination in the Indian Act, which still targets Indigenous women and their children, the Minister of Justice refuses to eliminate all gender discrimination. Despite her self-proclaimed status as a feminist, Minister of Indigenous and Northern Affairs Carolyn Bennett recently testified at Parliament that she is opposed to a Senate bill that would finally eliminate gender inequality under the Indian Act. The Minister of Justice also refuses to implement undrip into law — despite Prime Minister Trudeau’s promise to do so. Despite her reassuring words to the contrary, the Minister of Health has also failed to take substantive action to address the Indigenous suicide crisis, which is as high as eleven times the national average and is the leading cause of death for Indigenous youth. Some of the First Nations reserves in Canada have the highest suicide rates in the world, and the majority of suicide attempts are made by Indigenous women. Indigenous people still do not have equal access to health care, which has exacerbated crisis-level rates of diabetes, heart disease and stroke, especially amongst Indigenous women. And where is the Minister on the Status of Women in all of this? Her silence reflects the deep-rooted indifference in government to the plight of Indigenous women and girls.

			Given that equality amongst the political elites has not resulted in relief for Indigenous women and girls, others have put their faith in Canada’s laws. At least in theory, Canada has numerous laws that protect women generally and Indigenous women specifically. The Canadian Human Rights Act prevents discrimination on the basis of sex, race or ethnic origin in the provision of public services. There are numerous provincial human rights acts that proscribe the same. The Canadian Charter of Rights and Freedoms is a constitutional document that specifically guarantees the equality of men and women, while section 35 of the Constitution Act, 1982 not only protects Aboriginal and treaty rights, but specifically guarantees them equally to both Indigenous men and women. In addition to the sex equality rights contained in all of the international conventions and treaties to which Canada is a signatory, undrip also guarantees equality between Indigenous men and women within the context of Indigenous rights.

			Despite the many legal protections for Indigenous women in Canada, governments continue to fight against them. They continue to deny Indigenous women equality under the Indian Act despite court’s direction to the contrary; they refused to abide by a decision of the Canadian Human Rights Tribunal that directed Canada to stop discriminating against Indigenous children in foster care; and they have failed to act to stop the growing crisis of missing and murdered Indigenous women. If that were not enough, 93 percent of Indigenous languages are at risk of extinction; treaties are regularly violated; Indigenous lands continue to be taken up for mining and other extractive industries; our waters are sold to corporations, while hundreds of First Nations communities lack secure, clean drinking water; First Nations are chronically underfunded in all social programs and services; and legislation is passed annually without our consent, despite laws to the contrary.

			In the end, despite the multiple, overlapping crises faced by our nations and despite the dual disadvantages faced by Indigenous women and girls, it was our women who educated, organized and helped lead the largest Indigenous social movement in Canada’s history: Idle No More. Indigenous women lawyers, academics and grassroots leaders got together and started conducting teach-ins in First Nations to help inform our people about what was happening with the legislation being imposed on our nations, the failure to abide by treaties, the many broken political promises and the many crises killing our people. From there, we used our familial, communal, national and political contacts to coordinate and organize additional teach-ins, protests, rallies, sit-ins, blockades and press conferences. Idle No More became a household name and the movement found support in many other countries, including the US where Indigenous communities held their own rallies and marches in support of our movement.

			While the round-dances and media frenzy have died down, Idle No More has forever changed the political landscape. The media is now regularly engaged in Indigenous issues, Indigenous women experts are more frequently media commentators and the grassroots people have been remobilized in places they were not and supported in places where they were already engaged in their own activism. Now the activists involved in Idle No More are working behind the scenes advising their leaders, educating their families, communities and nations and strategizing next steps. One can also find these Indigenous women continuing their Idle No More work as experts in parliamentary hearings, UN forums and behind the scenes advising on important Indigenous rights litigation or in local protests protecting Indigenous lands and waters from further destruction. Indigenous women warriors are the heart of the resistance in many ways but always within the context of their families, communities and nations working alongside Indigenous men, Elders, traditional and political leaders and our ancestors who walk beside us.

			Indigenous activism didn’t start or end with the Idle No More movement. Our ancestors have been engaged in acts of resistance since contact. Indigenous women and girls are not the only ones to suffer from Canada’s genocidal policies. But Indigenous women and girls should be acknowledged for taking on the role of warriors in the face of nearly insurmountable barriers. We have not only had to challenge Canada’s political, legal and economic structures, but also our own. Challenging our own male-dominated Indigenous organizations or confronting the intergenerational trauma and dysfunction in our nations caused by decades of brutal colonization has not been easy, nor is the struggle over. Indigenous women and girls have helped re-inspired our youth and helped remind others that we, as women and girls, have the power within us to affect change. The fact that we have survived Canada’s lethal policies that targeted our grandmothers, mothers, aunties, sisters and daughters is a symbol of our strength, resilience and refusal to give up our lands, cultures or identities.

			Our people and our ways are beautiful — they heal us and sustain us as peoples. Our women have risen up to protect that beauty and, in so doing, not only protect our nations but offer hope for our future generations — those children and grandchildren seven generations into the future to whom we are most responsible.

			Update

			The National Inquiry into mmiwg has released its final report, finding Canada guilty of genocide that targeted Indigenous women and girls.
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			Wet’suwet’en: A Wake-up Call for Canada51

			While it may be uncomfortable at times, Canadians should embrace the struggle over pipeline plans in Wet’suwet’en territory as an opportunity for social change.

			Canada has reached a tipping point. Over the last month, cracks have started to show in its levers of power over Indigenous Peoples. The refusal of the Wet’suwet’en Nation’s hereditary leaders and clan members to bow to corporate pressure from Coastal GasLink over its pipeline plans in northern BC has shone a light on the legal infrastructure of violence and oppression of Indigenous Peoples in Canada.

			It’s happening right before our eyes. After centuries of broken treaties and empty promises, patience has worn out. What was once hidden from Canadians by politicians and mainstream media has now been laid bare for all to see. The Wet’suwet’en have changed everything. Canadians can no longer say they are in the dark about this country’s unlawful disregard of Indigenous rights. Reconciliation can’t happen at gunpoint

			There have been many acts of resistance by Indigenous Nations since confederation. In this decade, Idle No More swept across Turtle Island, beginning in 2012. The aggressive legislative agenda against Indigenous rights and environmental protections waged by the Conservative government of Stephen Harper sparked protests across the country. The hunger strike by Attawapiskat Chief Theresa Spence on Parliament Hill brought national attention to the deplorable housing and living conditions on First Nations reserves.

			The 2012 activism was not just an Indigenous movement. As in today’s actions in support of Wet’suwet’en, Canadians from all backgrounds joined in teach-ins, marches, rallies and round dances. The trains stopped running back then, too. The actions lasted for months and attracted worldwide attention like never before to the grave human rights abuses on First Nations reserves. Unions, anti-poverty and human rights groups, environmental organizations and other community-based groups, including Black Lives Matter, joined the marches in the streets.

			The round dances and blockades eventually ended, but the movement carried on behind the scenes. Indigenous Peoples continued to seek peaceful and negotiated solutions over questions of shared resources. Canada has had many opportunities since Idle No More to step up and address these longstanding issues. It was dragged kicking and screaming before the courts, human rights tribunals and treaty bodies of the UN and Inter-American Commission on Human Rights to account for its failures. But Canada has made few substantive efforts to address Indigenous self-determination and land rights.

			Some Indigenous people saw a change in rhetoric. The Conservative government’s antagonistic attitude toward First Nations was replaced by the Liberals’ more positive tone. A renewed nation-to-nation relationship was promised, and there was a glimmer of hope. But any real remaining faith for reconciliation was dealt a serious blow when the Liberal government bought the Trans Mountain Pipeline for $4.5 billion in 2018 — the cost of which has increased to over $12 billion. Those billions could have been used to make good on the Liberals’ promises to provide clean drinking water and critically needed housing in First Nations communities, as well as address longstanding land claims issues.

			Still, Canada presented the facade of reconciliation. National Aboriginal organizations were enlisted to support the government’s agenda. Indigenous Peoples continued to extend their hands in seeking peaceful and negotiated solutions to shared resources. But without any substantive government action on Indigenous rights, the socioeconomic conditions of Indigenous Peoples only got worse. The list of transgressions is a long one.

			Canada failed to abide by the Canadian Human Rights Tribunal orders directing it to end discrimination against First Nations children in foster care, and then refused to take urgent action on the finding of the National Inquiry into mmiwg that it was guilty of ongoing genocide. All the multiple overlapping social crises resulted in ever higher rates of depression, anxiety and youth suicide, which are among the highest in the world. This trauma was layered on top of the intergenerational grief from residential schools, forced sterilizations, Indian Act control of communities and forced poverty. The final fatal blow came early in February 2020 when the rcmp were sent into Wet’suwet’en territory to enforce Coastal GasLink’s court-ordered injunction. It was as if the rcmp were acting not only as agents of the state but as the personal security force for Coastal GasLink.

			While the rcmp removed and detained journalists at one checkpoint in an obvious effort to discourage any media coverage, there were enough pictures and videos from inside the camp to show the world what was happening — and the world reacted. In a rare move, the UN Committee for the Elimination of Racial Discrimination called on Canada to stand down and put a freeze on all major projects without Indigenous consent. The UN also called for the removal of the rcmp and their weapons from Wet’suwet’en territory. They know what we know — reconciliation can’t happen at gunpoint.

			The calls were echoed by numerous First Nations and non-governmental organizations, just like during Idle No More. But this time, the calls were matched with strategic actions on the ground. Canada’s invasion of Wet’suwet’en territory sparked nationwide rallies, marches and occupations of highways, bridges, intersections, railways, ports, legislatures and ministers’ offices. Government and pipeline officials responded with their usual communications in praise of the economic value of pipeline projects to Indigenous Peoples. They referenced confidential agreements signed by band councils along the route as proof of consent. They portrayed Wet’suwet’en hereditary leaders as rogues and invoked the infamous rule of law to justify the actions of the rcmp. But none of them had been paying attention. 

			Some mainstream media commentators fell into the same trap, resorting to alarmist language around the protests, despite the fact that all were peaceful. Their attempts to vilify those taking action as “thugs” inspired even more actions by all Canadians. Rail lines were blocked in the US and protests took place outside Canadian embassies in a number of countries.

			People now realize that they hold the real power, and that when they choose to exercise that power, they can have a major impact on the status quo, disrupting unlawful government actions and corporations by hitting them where it hurts. While it may involve some degree of political conflict and may at times feel uncomfortable, that is how every society in human history has advanced. No positive change in human society has ever come about without struggle.

			We should all be thankful for this struggle as it represents the fight to protect Indigenous rights, the very same rights that will ultimately protect our collective future. We should embrace this moment as an opportunity to work together to ensure social justice for all.

			There’s no going back to business as usual.

			

	

Conclusion

			Power of the People

			We are at a special moment in time. Every act of collective solidarity and resistance against injustices of all kinds has brought us to today. We have human rights laws only because those before us risked their freedom, security and lives to take actions to ensure that we do. We have international laws against genocide and war crimes because so many people from around the globe came together to stand up against state-sanctioned cruelty, hatred and injustice. Similarly, every act of Native resistance that we have engaged in as Mi’kmaq, Wet’suwet’en or Anishinabeg has brought us to this point. Were it not for the many acts of resistance — both the kind that fights against violent colonization and the kind that seeks to survive it — we would not have been able to save our sovereign nations from complete elimination.

			Whether it is civil rights and liberties, equality rights or Indigenous rights, all of these legal protections are the results of small pockets of collective resistance that turned into larger social revolutions that pushed back on governments, institutions and agencies to address specific injustices in society, like racism in policing, violence against women or the destruction of Indigenous lands. Those small pockets of people engaged in grassroots and community-based organizing, advocacy and education, pushing governments at all levels, challenging laws in legislatures and courts, advocating on the international stage and taking to the streets. Some may not have become famous, been acknowledged with awards or been featured in the media; but they were all leaders in the resistance. They were, in fact, the visionaries and architects of our present realities. Sometimes these revolutions take many years or decades to unfold, which means that those engaged in the resistance bear a heavy burden of carrying on the fight for justice until it finally springs into a revolution.

			Resisting comes with many challenges that weigh heavily on those engaged in it. The resistance is usually led by a relatively small group of people actively and visibly pushing back against social injustices. They are often met on the ideological front lines by the status quo’s biggest defenders — those who control the wealth and power in society — like government officials and powerful corporations. Defenders of the status quo use all of their political, legal and economic power to quell the spark of the resistance before it catches fire and becomes an unstoppable revolution. In the battleground for public support, the tactics of status quo defenders vary from erasing or silencing voices through their extensive media connections to ridiculing and/or vilifying individuals in an attempt to discredit the entire movement.

			Those actively engaged in resistance to the oppressive dispossession and marginalization that is the status quo face significant barriers. The status quo, which is the totality of all of the laws, policies, practices and economics that make up patriarchal and capitalist Canada, is fiercely guarded by the elite few who benefit from it. It is grounded in white supremacy, patriarchy and a manipulated version of capitalism that creates ever-increasing poverty and injustice.

			No one gets rich doing social justice or Earth justice work. Some of us work or volunteer full time in social justice advocacy and others have to work to feed their families while giving as much time to advocacy as possible. We often see the same people at community meetings, strategy sessions, protests and rallies. We engage in lots of education, training, mentoring and support about how to effect change. We make lots of mistakes, learning along the way, and try to make it easier for those who will continue to battle. We have real power in our collective solidarity despite the firm grip of the status quo.

			Ironically, resistance often merely seeks that states follow their own set of laws. It is truly remarkable that after all the years and decades of social justice advocacy and major court victories, that we are so often advocating for past victories. Take, for example, women’s equality rights. Women fought for and won their right to equality decades ago, but their battle continues. Women’s resistance has been transformed from advocating for the right to equality to having that right respected. In this case, it is clear that the battle for human rights is never “won.” Even with a significant court case or new legislation, the battle doesn’t end, but merely shifts into action to maintain the law and have it fully implemented and respected.

			That is the bitter irony that is Canada. Canada has promoted itself worldwide as the country that supports human rights, freedoms and liberties. Yet here at home it is constantly trying to limit or roll back these rights when it suits the power players. Nowhere is this more evident than in the thousands of court cases that involve Indigenous Peoples defending their lives, their lands and their sovereignty in the face of disproportionate arrests, civil actions, lawsuits, criminal cases and constitutional cases. Indigenous rights in Canada as “protected” under section 35 of the Constitution Act, 1982 is a prime example of this façade of inherent rights rolled back to suit powerful interests. Canada has created a legal scheme whereby even constitutional rights can be “justifiably” infringed so long as it serves a valid government purpose, like mining, energy development or even settlement.

			Governments and large corporate interests, like the many transnational corporations engaged in extraction and energy development on Indigenous lands, have joined forces to maintain their stolen power and wealth. They have literally formed their own alliances to defend the status quo against the resistance. They have endless resources to use the courts to get injunctions to stop our actions, to sue us for millions in so-called corporate damages and/or to imprison our people. The corporate elite benefit from their alliance with governments, who together have the combined might of the military, police, private security forces and intelligence agencies. They have shown that they can and will promote their interests at any cost to human life and life on the planet — including genocide and ecocide. But despite their brute force, the kings and queens of the status quo face a formidable force: the power of the peoples’ resistance.

			Those engaged in the resistance are defenders of human rights of all kinds, including women’s rights, children’s rights and Indigenous rights. Some of us are laser focused on human rights and some advocate in environmental protections, while others cross over between the two. Indigenous rights encompass one of those areas where we advocate for the rights of humans, animals, fish and all living things on the planet. Others in the resistance work on anti-poverty, homelessness and prison justice. We come from different backgrounds, experiences and expertise, which greatly informs our collective solidarity work. We come together without heavily armed swat teams or corporate financial backing. We try in our separate and collective ways to advocate against racism, sexism and the violence and inequality fueled by capitalism and patriarchy.

			
				
					[image: ]
				

			

			It is important to remember that we have our very important differences. We are not all seeking the same solutions, nor should we. For Indigenous Peoples on Turtle Island, an important part of our work is living, asserting and defending our sovereignty and jurisdiction over our traditional territories and getting some of our lands back. That is a markedly different situation and set of goals from other racialized groups on Turtle Island seeking to end racism and discrimination against their people. Land is not a part of the issue for settler and immigrant Canadians. But that does not mean that we cannot come together in solidarity and support each other’s work. There is strength in solidarity and sometimes that means we are all on the same page and sometimes we have to respectfully differ in our goals or approaches, and that’s okay. In the end, justice does not exist if it only exists for some groups and not others. We want to rid Canada of racism against all racialized peoples. Similarly, the push for justice for women in Canada is about justice for all women. There is no such thing as incremental equality and justice for some.

			Social justice is not a race to the bottom or about who is the most oppressed. But we must consider the gravity of each situation so that we put our most urgent attention on the most severe cases first. Women’s rights to equality in Canada, for example, are not fully respected and that needs to be vigorously challenged and remedied. However, the insidious ways in which racism and sexism combine to target Indigenous women and girls for disproportionate levels of abuse, neglect, exploitation, sexualized violence, disappearances and murders is a national crisis that requires a priority emergency response. That doesn’t mean that there are not other issues that must be addressed, but sometimes the work of collective solidarity means we need to triage and prioritize our focus. We need to constantly adjust and adapt to the circumstances, making effectively strategic and beneficial use of our solidarity work.

			This is no easy task. The road to united solidarity has been bumpy over the years. In the past, women’s groups advocated for the political and legal rights of white women, while some advocated to deny the same rights to Indigenous and Black women. Similarly, conservationists trying to save precious ecosystems completely ignored the rights and interests of Indigenous Peoples, ending up advocating to turn our lands into parks. Unions known for advocating for important workers’ rights also refused to hire Indigenous Peoples and excluded us from the benefits and protections of they fought so hard for. Social justice movements have not always made sure they were not perpetuating the very injustices against which they were fighting. A lot of this has changed, but we have to be mindful of our resistance history so that we can continue to forge these alliances in respect and empowerment.

			The good work of collective solidarity for social justice and Earth justice is making a real difference. More so than any political party or politician, social justice advocates on the front lines of the resistance are setting the groundwork for the coming revolution that will bring radical change. We must consider the challenges ahead of us and learn from our defeats, but we cannot forget to celebrate our successes. No government has ever voluntarily given anyone human rights, nor have they relinquished unjust laws without first being challenged to do so. Similarly, no corporation has ever engaged in environmentally safe practices without being forced to do so because Indigenous and environmental movements worked for regulations. This isn’t about to change any time soon. Whatever we need in order to have a just society will not be given to us — we must push for it until we get it. But therein lies the hope. It is the power of the people — the real power of Turtle Island — that can achieve the change we need.

			Hope for our future lies in the resistance. Whether is it five people or fifty people standing in defence in their lands or calling to defund the police, we need to appreciate them for what they represent. Maybe they will not win their court case or maybe the media won’t cover their protests, but they plant the seeds that will influence the minds of those who come after them. The seeds planted now will grow into a revolution and the revolution has the power to change everything. We have little to lose by running with radical ideas now and tearing down this destructive system.

			We are still here. Indigenous Peoples have lived through some of the most horrific acts of genocide on the planet and are still here. But that does not mean that we have survived unscarred. Along the way there was and continues to be much loss of life, both in terms of deaths and in terms of lives forever traumatized by the violence that is racialized and sexualized genocide. Genocide continues against Indigenous Peoples, yet we are still leading the resistance for social justice and Earth justice. This is due in large part from our collective efforts at resurgence — the balancing force in this struggle. The challenges that face us are often so formidable that a disproportionate amount of our time and energy goes to the resistance, but what sustains us is the love, strength and vision that is Indigenous resurgence.

			Indigenous Nations all over Turtle Island are actively engaged in revitalizing our languages and cultures to ensure they survive for our future generations. It is within this powerful resurgence of identity that we find the safe spaces within which to lift up our spirits and continue the long battle that is our resistance. In some ways, Indigenous resistance and resurgence are so inextricably entwined that they are one and the same. Every time a child speaks their own language, they are not only part of revitalizing our cultures, but also resisting to the dominant forces that have done everything in their power to force our languages into extinction. Every child that learns about the land and how to live on the land in harmony with all living things is also part of the resurgence that keeps our land-based practices alive and offers the world hope for a different way to live on the Earth.

			All the ways in which we have resisted genocide and contributed to the resurgence of our cultures has saved us. Indigenous resistance and resurgence will get us through the many battles to see us win the war because we have always been in this for the long haul. We have outlived every US president and Canadian prime minister. We have won court cases and lost court cases, but our nations are still here to represent our interests each and every time. It is important to remember that while our land defenders and water protectors are on the ground protecting our territories and our rights, there are Elders, parents and teachers in our communities ensuring that our cultures are passed on to our children. Not all of our work is televised or tweeted, but it is how real nation-building happens — at the hands of the people. The real power has always been in our people and this power transcends politics, economics and even injustice. It is the power of our people that ensures our collective futures.

			There is a profound strength within the hearts and minds of Indigenous Peoples all over Turtle Island that offers real hope in the face of the oppressive status quo. Let’s put the revolution on fast forward and work together to decolonize the governments, systems, laws and economies on Turtle Island. In supporting sovereign Indigenous Nations in the revitalization of our Indigenous languages, cultures, laws and governing systems, Canadians will benefit from societies grounded in social justice and Earth justice. Every day that we aren’t dismantling the reinforced framework of the status quo, we risk the lives of Indigenous Peoples and Canadians alike. We already know that the planet doesn’t have much time left if we are to address climate change.

			We can do this. We are already part of the way there. Let’s support our warriors on the front lines, let’s support our warriors at home rebuilding our nations. Let’s be those warriors and the revolution that will save our peoples and the planet.
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